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'riua thesis, which is divide& into four principle -parts, deals

vith the selection of the prop /Ar lav in matters of marriage, annulment
and divorce.
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This dissertation exanines English and Israeli laws in a conpan;

)

tive vay. : R » s
The fint pnt gives a short survey of the Israeli legal nyltn
in matters of psraoml status, discussing Isrul’s internal und inter~
nltionll confl '
In the second and third parts, choice of law rules for the formal
and essential validity of ‘nrrhgc and nullity are examined.
. The fourth part deals with choice of law in divorce, examining
the rehttonihip batween jurisdiction and choice of law, '
’ Dealing with the vnu«ilty of arriage, nullity and divorce, in

svery part, the present hv is examined and a suggested approach is slvcn.

, In the conclucisa—ehrumm ts of dlf!ﬁtbnec batwean Ioucn
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Cette thise, compuuant quatre pnrtiea prﬁclpa ef traite des - ‘
conflits de lois én mapiire de mariage, d'annulation et ,de divorce. : -1
Ceétte thdse fait une &tude comparative dﬁ! droits angluia et

N |

taradliens. . o g .
- Dans la premilre partie, noua dohnon bref apercu de ).f'appnnil

judiciaire en lsraél; en natilre de. lutut pel/‘iv

flits nationaux et internatiomaux gl'h'nel.

onnel,, discutant lgs cop- .

que du fond et sow nnm:fation. o . o . |
La quatriina pu‘tie. potte our la’ 101 applicable ’ en matiére de v
divorce exuninmu la rehti’on entre juridiction ‘et conflits de lois. .
* Tout-en &tudiant la validité du matilge, son annulation ‘et|le di~
vorcc. nous examinons lal\loi actuélle et -ungronu une méthode d'approche. ;
Dans la cbnclusion, nous s llgnons les différences aptlnci alhe

entre les diopoii ions pr& yant u choix de loiu en Ihrul et an nglo- //
terre,’ Y \




§ nainl’y with questions of jutju fction

‘ , aemc | By
m burbou +of this dissertation 1: to compare and contnnt the
contuet rules of England and Istael in matters, of marriage mnulment lnd
+divorce and also to present pro ouls for improvenen:t to exlating ruhi. .
The different parts of the d nertati{cn vary in their ogiainnlity.
Dealing with the validity of - arr§c4 and nullity we have mainly relied on
‘the vrl\:l. 5 s of others, a somewhat &\i\f!erent hpproach has. however been i !
uugsact‘d. The principll originali y;\ :mq :T\esh 1! in the diocuulon ‘
.of choic of law in divorce. oth Etglfsh qﬁn Isneljtswriteu have deslt
t sh 1d be noted that An the
st hoice of aw: ruly in The Matters of Dissolu-
tli’p'n of Warriage (Jurisdiction in Specfal {mms Lav, 5729-1969, hm
re&e!ved nly general commen a8y to the ‘best of pur knowledge the. apecinc
ehoice ofiilaw {'uiea have noé b@en evalu ted English and Iaraell choicc
“of law ru‘l ‘
W
Ruidance
‘culties 1 preshin& oursewes in Bna,ndh. We must also expreqs qur gra-
titude to|the staff of Mcb‘li#l l.!.b:'uzv for‘ _their aid lnd courtesy. Like-
se-we are |muth indebted to| the Univaniues of |Naw York and Columbia for
tlblint us o use. their Eiﬂc collect:lona of Israeld legal material. List
but not least wish to thdnl} Mrs. H._Pgnoek Mra, D. Poitihr. for
preparing the typescript. R ‘
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I\ntjaeli legal iwritings, the

s in dlvotce hav ot been cohparad. . .
wish to thnnk Pro} M.G. B::ld#g » our theais aupervudr. for. his
coments and euf: ecially for helping us to overcome the diffi-
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Lo NOTE' g )
; . ' All titles of books and article# published in Hebrew urg’ﬂ%
S, N N -
’ttlnlhtion. The thra Hebrew hngunse law journals nppearins in Israe

.are: "HaPraklit" - publiahcd by the Israel Bar; "Iyune Mishpat" - Tel Aviv
University Law Review; "Hhhpatim" - Hnbnw ‘University of Jeruulem Law
Reviev. Hebrew book titles given {n “tumhtion are nccompanied with the
_— indicatidn "(1n Hebrew)", in the bibliography list. The laws of the
state of Iurul are cited in thoir luthorind English trnnnlntioq, in the

. series of the "Laws o! thc Shltl of Iltnl", published by the Minigtry of : |
Justice. ———— ‘
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| INTRODUCTION ..

- . Y .

~
Thias dissertation is #ntended to deal with choice of' law problems

in matters of mnrriqge: nullity\ and divorce in English and Israelil lavs;

We have chosen to compare these two laws because of their speclal rela-

tionship. A large part of Israel's conflict rules are based on English

rules of private internatignal-law., Yet the }sraelip legal system, in

which religious laws continue to be uppli\eé. is very different from the o

English legal system. This difference andvncw Israell legislation have .

promoted the formation ‘of different choice of law rules in many cases, /

* ¢

Delimitption of the S):bject Matter: ‘

0

We shall deal with the validity of»marria.ge and its annulment
and dissolution as pure questions of status. On the other hand, the

question of their effects (on proterty or the person) will be’ excluded, o
Our attention will chiefly be focused dn choice of law problenms, .
. In dealing with div;:rce. th: jurisdictfonal aspect will also be taken
into account because of the close connection between jurisdiction and
, cholce of law in divorce, On the other hand, the questions of the recog~
nition of foreign decrees lof divorce and nullity will be left out of
consideration. T 3

With respect to the law of Israel, further limitatiorn {s neces-
sary. We shall deal mainly with the law applicable to foreigners and
Israeli Jews in the secular courts; Israelis beldnging to other faiths,
such as Christians, Moslems and others, will not be considered.

As Israel's legal system is very complex and unfamiliar, we
shall begin with a short survey of it in matters of personal status.
This ve deem necessary for a better understanding of Israel's ﬁrlvate ‘
international law riles as well, We shall then contirue.to deal with
the choice of law in the formation annulment and dinoiutton of marriage,
comparing Engliuh and t*tun rules respectively, o

i )

. .
4 ,/ 1 '




ISRAEL - A LEGAL SYSTEM :

N~

OF INTERNAL AND Iy@umm CONFLICTS
TS N

1. IsraEI's Internal Conflicts.ﬁ\flict )

) Between Religious and Secula?\U,

While at present the internal legislation of m st countries is

homogeneous, in Israel, apart from state legislation, religious laws B

continue to be applied in matters of personal status. |
In this area the ‘Brit.:lsh Mandatory  legislator, as well as the

© Israeli legislator “argberved in general the outline of the system which
was in force in the Ottoman period. Thus jurisdiction in matters of

personal, status is vested in the various religioug courts of the rell-

gious communities recognized by the state.’1 The religious courts appl;‘
their religious, lay and Israel has no uniform t;rritorial secular family
law.2 Conflicts of interpersonal laws are therefore an unavoidable re- «
- sult of Israel's legal system. \ q
Israel's internal tonflict rules consist of dividing the juris-
diction between the varfous religious tribunals and the secular courts,
an(; detern'ining the law applicable! As we shall deal mainly with the
law applicable to the Jews, the majority in Israel, we shail give & S
short survey o§ one impoftant aspect of laraelil internal conflicts: the ‘
conflicts between Jewish religious &t}d secular jurisdiction .;pd’ laws,
especially with regard to matters of marriage and its diesolution.
Since _the -foundation of the State of Iasrael, there has been se-
n%\ matters of personal utnt’us, always accompanied by

cular legislatio
"th political conflict:s and struggles. Questions \)of/mrdl:mship‘ adoption,
capacity, succession, and property relations. ‘Between spouses have ‘been <«
Q“ regulated by secular 1egisht1¢m.3 nut fﬁe legiohtor has rafruned from

denling with n;}ﬁn of marriage directly because ‘they are uttcrl of

-trict religious command, and thc nliglous pu-x:in have shown no flexi-"
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; - bility and no agreement to any deviation from the religious }awr This

’ approach can also be seen in the Matters of Dissolution of Marriage
(Jurisdiction in Special Cases) Law, 5729-1969, which does not apply when

both parties are Jews (or non-Jewish of the same recognized religious ~

community), Israeli subjects or foreignera.4 .

(a) Jurisdiction in Matters of Personal Status

The jurisdiction of the rabbinical courts is determined by the
Rabbinical Courts Jurisdiction (uarriage and Divorce) Law, 5713-1953.5
Their jurisdiction is confined to matters of personal status of Jeuws, _—
This jurisdiction is, in some cases, exclusive; in others, concurrent
with the civil courts.

Sec. 1 of the law determines the following:

"Matters of marriage and divorce of Jews in Israel,6 being na-
tionals or residents’ of the gtate shall be ynder the exclu-
sive jurisdiction of the rabbinical courts:"

The rabbinical courts have further jurisdiction in matters of

: marriage.and divorce of Jews when gne or both parties are foreigners,

> T (i.e., when they are not nationals or residents of Israel) provided both
’ parties consent to the rabbinical court's jurisdict{on.s
In other matters of pérsonal status, the rabbinical courts have

/i jurisdiction over Israelis or foreigners provided both parties consent
4 to their jurisdiction.9 . "
i ‘ In all cases where consent - which 18 needed to establish the

1 i rabbinical court's jurisdiction - is not given, the civil courts have
b jurisdiction.lo They do nff;hiawever. have jurisdiction to give a decree

11 | .

of nullity or divorce when b spouses are Jewish,

~ A question of marrikge and divorce can, however, arise before a

\ -

secular colrt 1n'aev§rai ways:
' 1. As ;2 incidental queation.na in matters which are within the juris- i
dictigp of the secylar courts, such as criminal or tort cases wvhere
| ‘ the validity of a marciage or divorce may arise, or in matters of
% T ° . ‘personal status which 'sre wfthin th? concurrent jurisdiction of the

religious and the ,eculnr courte, such aa‘luiqtenahce or uucce.sion}z

3
5 -
> La¥ oy )

Y-ty
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2. Before the High Court of Justice.13
A to the supervision of the High Court of Justice by virtue of Sec. ?

Religious Courts are subject

(b) (4) of the Court's Law, This supervision is confined to ques-
N y
tions of jurisdiction only.l4

A question of marriage and divorcé may also entail thelir r;cog-
nition for some administrative purpose.15 Here again the High Court
has intervew?d widely in those matters by virtue of Sec. 7 (a).16
3. In addition, whenh one or both parties are Jewish foreigners, the
question may arise directly before the district court. .
4, When only one party is Jewish, the matter will arise before a civil
court, unless a religious court has been appointed by the President
of the Supreme Court:.17 4
We see, therefore that the same matter may arise before a rabbini-
cal court or a,gecular court incidentally or‘directly. The coqflict. f‘
however, is not limited to questions of juriadiction. The laws applied
by secular and religious courts are not exactly the same and the results .
therefore are not necessarily the same. The difference between the laws

applied sharpens the conflicgs'of jurisdiction.

(b) Law Applied by the Rabbinical Courts o
The Palestine Order in Council is silent as to the laws to be T v
applied by the varlouh'religious courts. Thus the religious courts have » R

always applied their religious law. The Rabbinical Courts Jurisdiction
(Marriage and Divorce) Law has not changed this situation and, with‘a
few exceptions.18 this practice of the rabbinical courts is unchallenged.
The supremacy of the réiigious law in matters of personal status
2 has been slightly narrowed by the legislator who, besides enacting secular
lawas in the field of personal atatus.lg has determined ghafdcertain secu~

lar provisions apply over and above the religious lave iﬁ the religious
court itself. ' ; ’ .
An important question is whether the religious courts must and in
fact do consider secular rules of private international law. when' dealing
o vith a case vhich involves a foreign element. There is abundant authority
fji éég% that they do not consider rules of private fqpntnntionnltlav. )

\‘:?} ‘ \\ E‘” -
-~ -

5 g : .
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Thus, in Cohen-Bousslik v. A, G..21 Justice Silberg stated with ) ///ﬁ\
regard to rules of privaté international law: i /
""The feligious court regards itself as completely ‘free from J,///
these 'cramping' rules; it extends the application of the
religious law -~ a priori and unrestrictedly - to acts per-
formed in the past by foreign nationals outside the boun-
daries of the State, and' it is permitted to do so ..."22
While it is not quiée clear whether the legislator had intended
that the religious courts refrain from applying rules of private intérna-
-, \/" ° -
tional 1aw,23 their non-application isgaccepted though sometimes criti-
24 a
cised.
Refraining from applying rules of private international law coin- \;
cides with the very nature of religious law. It is a personal law appli- y
cable to all its members without qualification of boundaries or nation-
a11ties.25

G. Tedeschi describes the religious laws thus:

"They regard themselves not as one of the existing legal systems \
but as the law - the eternal, necessary, essential law - which ~
has always been binding upon adherents of their religion ... N
This 'retroactive overbearing power' of religious law is linked
very closely to the reluctance of religious - though not of se-
cular - jurisdictions to apply foreign law, at least as regards
certain matters which they regard as the close preserve of their q
religious law,..(Matters of marriage and divorce are undoubtedly
such matters. 1.S.) In conclusipn we may say that, in contrast
to secular law, ... it excels in being naturally more exclusive."26

= ' Yok

(c¢) Law Applied by the Secular Courts o
The secular courts dealing with matters of the personal status of

Israelis in which there is no secular territorial legislation, (e.g. matters

of marriage) apply the parties' religious 1aw.27 But the religious law

as applied by the secular court is not the same as when\it is applied by
u 0\
the religious court.28 . - S
In Cohen v. Boussiik, Justice Silberg set out three principal

limitations to the application of religious law: the modes of procedure; . '
the law of evidence;zg.and Eha rules of private international iaw.ao ' /f

We sce therefore that religiouscf%y applicd by civil courts can |
be compated to a foreiﬁn lav for even though it need nétlgylproven as &
fact as demanded of a foreign law, only its substantive provisions are

e
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applied. Moreover Prof. Englard {s inclined to the viev that, in prac-
tice, religious law has been excluded by rules of natural justice of the
secular ;]udges.31 &nd even taking a milder vgew; one has recognize
that the secular judge's understanding and interpretation of religious
law {8 different and religious laws are often used to.reach results a
religious court would have woided.32 ¢

The courts of Israel, religious and \seculax, speak therefore in
different voices about the same matters, even in ingtances where both
apply the religious law.

Of importance to our study are the cases where secular courts
exclude religious law, and apply the rules of private international law
by which they are bound.” J

The problems are especially acute in matters of marriage and di-
vorce. Thus a civil marriage contracted by Isrdelis at the time when

they were foreign nationals would be recognized by the cfv:ll courts.“

not so by the religious courts, unless recognized as a doubtful matrllge.as

A civil ‘divorce of such persons will also be recognized i:y the civil courts
though not by the rel‘igious courts, Where the-r&ligious court recognizes
the validity of a marriage but not the divorce, the parties will not be

able to remarry in Ismual.36 ) ,

i

2. Israel's Rules of Private International Law in
Matters of Personal Status and Their Relation
to English Lawd/ i

Israel's rules of private international law are derived from
geveral sources: mandstory; English; and Israeli. The Palestine Qrder
in Council gives the rules of private international law and refeu us
to the English rules,fot supplementation. The Israeli Leg:lslator has
also regulated rules of private international law on specific topics.

With regard to Israeli citizens (in those days Palestinians) of
a recognized religious cowmunity, Art. 47 of the Paldstine Order in Coun-
1138 directs the civil courts to apply their peuonnl 1av. 'rhcre is no
definition apaclfyln; what lay is the personal hv. The pcuoml law of
an Israeli has, however, been interpreted:by the Mandatory Courts to mean
the religious law of the subject and this has received unanimous accord
by the Israeli courts.>?

°




Art, 64 of th.e Palestine Order in Council determines the personal -

£ law of foreigners:

Matters of Permonal Status:

"64 (1) Matters of personal status affecting foreigners
other than Moslems shall be decided by the District Courts, .
which shall apply the personal law of the parties concerned

& ey

(11) The peraonal law shall be the law of the nationality of
the foreigner concerned unless that law imports the law of his
domicile in which case the latter shall be appliedi"

\

Article 64 gives the general rule that the persohal law of a
foreigner should be applied and that his personal law is his 14;) of na- 1
tionality. But where questions arisé which are not covered by/ the ordi-~
nance, such-as his personal law at a particular time, we refetf‘ to the

English common law as we do in every other instange where we l‘\ack an

answer in our legal system, by virtue of Article 46.
\lrticle 46 determines the law prevailing and the law that ctuld

be enacted and continues:’ )

Y46 ..., and subject thereto, (in aboye mentioned, 1.S.) and so v
far as the same shall not extend or apply, shall be exercised”
in conformity with the substance of the common law, and the

* doctrines of equity in force in England ..."

There is abundant authority for the application of Engli;h :
private 1huernationa1 law rules where there is a lacuna in Israali law

a

as Justice Agranat said in Skornik v. Skornik. It is a: C - ’f&

.. wen-estahlished principle in our jurisprudence that where
there exists a lacuna in the local law, the omission is to be
filled by. relying upon Article 46, that is to say, by applying

, the English Common Law. And the English Common Law weans that

'y | law including the principles of private 1nternationa1 law which

' are part of it "40 Se—

There is no legislation to determine the persoWan—

1\“ ' . ' less (vithout nationality) petson or a person of double ar more nation-

\(k alities. It npp:alrl that the personal law of a stateless person is his
law of domicile. With. regard to a person of more than two mti”!ttiut,

»

K _ none of wvhich is Israeli, there has not yet been a court decision. . Several
S writers suggest the test of effective Mtionality.u.
i 1 % The Isreali legislator has not enacted any iemul rules of pri-

ﬁ‘:—?i vate international lawv. He has however laid down rules of private inter-
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t{ational law in seversl matters of personal status. Thus in ma;(;;rs of

capacity, guardisnship, adoption, maintenance, spouses property rela-

tions, and the dissoh’ltion of marriage, he has given preference;to the |

criterion of Jclomici.lef3 more accurately to the Israeli concept of domi-

cile.“ and has not accepted the criterion of nationality chosen by the

British Mandate legislator. . |
In determining that the law of nationality is the personal law -

of a foreigner, the English -legislator deviated from the principle of

domicile. While in England the law of a man's domicile is his personal ’

law, -(since Eﬁglish law sees a man's domicile as the country to which he

18 most closely connected, and whose law should apply in most matters.of

i\is personal status), the English legislator attached no specific impor- ~1~
tance to the law of the domicile in Israel. . ) ‘
The clear preference for the criterion of na;io?ahs was probably :
. due to the legislator's belief that it was more suitable -for /Palestine and (’
its inhabjtants. Different opinions have been put forwatd to expalin this. o
One is thIt most of the foreigners in Palestine at that time were Jews

trom European countries whose private international law rules were based

‘ * on the law of nationality - the lex patria .65 Mohre commonly accepted

is the notion that the reason is to be found in Ottoman Law (vﬁich pi‘e-
vailed in Palestine before the English legislation) where there were . N
capitulaﬂona giving exclusive jurisdiction over foreigners to tﬁeir// ‘
respective consular courts, which of course applied the law of the con-
sul's country;, the English legislator transfefred the jurisdiction to the
district courts but maintained the application of the fqreigner's na-
tional law.“' ‘ . ” {
Much has been written about the crtté;ion of domicile, accepted
) by the Anglo-American world, ind nationality, reigning in the European
. continent, and ucl;s has advantages and c.lisadvam:ages."'7 The Israeli
legislator defining domicile as the place where the center of a person's

;
v

life 1:.“ has shed the technicalities and artiﬂkhuths oz -the English

i;é \ Eonceptﬁ of domicile and has “given the courts a tool to detepkine a person's

’,‘ . domicile asyff{\e plac to vhich he is most closely connected. A

“f‘é @ While the lIsrseli concept of domicile .has many advantages, it is’

3 clear, even from such a short my(y of the lsraeli rules of private inter-

iw: - ) é?/ X N “\ { /y‘, 5
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national law| that the Israeli legislator has brought confusion to the
realm of per‘onali stat;ls. The resylt is that some matters of personal
status will d?cided according to a person's nationality, othet‘s ac-

\ cording to hi‘is domicile, with a splitting of status as the most probable

49 This it\appears that whatever the better criterion, one of

result.

then shopld h tve beél\ adopted for all matters of personal status.50

' To en this syrvey of the Israeli rules of private international

. aw; we shoul like'>6 emphasize that the Igraeli rules suffer from two

major defects: /

1. The Pales 1ne Order in Couricil determines that the law of a

foreigner 13 the law of his: nationality, yet this general l&le is ‘ y

' supplemented by Article 46 wlth English rules of private interna-

tional law. As a result, qhere is inconsistency in court decisions
51 d

b ; over which criterion, domicile or nationality, applies.
‘ 2. 'The criterion of domicile, through Israeli legislation, and nation-

ality, by virtue of Magdato}y legislation, both’ apply to matters F

» of vpersonal status-and this may result’ in inclonsistency in a given

person's status. o

3. Doubtful Marriggg_sz

€

" We shall end this survey of the Israeli internal and {nternational
conflict rules with a ‘discussion of the recognition of doubtful marriages.
This inatitution has helped Israeli secular judges‘ to apply religious law
and reach decisions consistent with their philosophy of justice. This
institution, while showing the iharp' conflict between reiigioua and secu- ¢
lar courts;>tan also prove useful in the realm of private international
‘ law. . .
B One of the ways of marrying a wopan, “which has been frowned upon
' o “and not pncticed for hundreds of years, is’an institution of Jewish law
. ‘\< called marriage by intercourse. In Jewish law there is a presumption to
.{ﬁ the effect that "a man doss not indulge in sexual intercourse for the
, ‘.'_ purposs of sin. "> -
These two factors produce the following result: where a wan and

a vosan cohabitate, thare is a presumption that they intended to marry

I3
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der Jewish lav.'“ This presumption ia rebuttable. and aoine writers

qubmit that where there is & civil cere onyL’ it would be,,,aﬂme the 9&:@10.

ewish law, 53 1

id not intend to marry in accordance v th )
In most cases, thll marriage is re latded as a doubtful marriage,

u_y«} 1sin in the Jewifsh religion,
he religious courts will demand a Jewish 41votce (a "Gett") ‘to disperise
ith doubl:.56 ‘\ ~l

Secular courts have thus fecognizet'l the validity of a marriage,

nd as adultery in a woman is a’ rave

ohibited under Jewish law but valid e ex poat facto acording to it,
c leb:%ted in private. (No civil marriage exists in Israell.)57 For the
148t £1 ,

ofi their way and sometimes beyond their jurisdiction - the former to re-

fteen years both the secular and rabbinical courts are going out

cognize marriages vhich are prohibited under Jewish law, and the latter

togive a decision that will not atate decisively that a divorce is

neetled - because such a stateméht will be interpteted by the secular courts
as implying that the marriage is valid.sa
Through the institution of the douhtful marriage 1E is also pos-
sibl\e to recognize civil matriagea contracted by Jewa outs;lde of Ismel.59
This\is positively unnecessary when both parties were fote.‘lgn nationals

at the time of the marriage, yet might be helpful where tihpir marriage

was not valid according to their national law, and it is \dioubtful that

a Jewish religious ceremony was couttacted.ao {.

The conflicts between the secular and religious cpu?ts derive
from the fact. that their attitude?
to reco nize from a doubtful or prohibited narritge au%d!.f*erent. Thus
1n a religious court a prohibited marrisge should be diuol%ed. No privi-
leges arise from it - e.g. & woman is not entitled to nnintpmnce.ﬂ A

civil marriage is viewed as a cause for divorce. If the n diugrul,.

LY

and the consequences which each s réady

. the husband is entitled to ptniuion to marry another woman, These re=

sults and others do.not follov a secular coutt'l decision that there is
| doubtful marriage in nn;icuc law and thotctors a mrrldga in the eyes

of the mecular court. All rtgbtn and duties:follow from m.ich a urthp.“
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FOOTNOTES .

1. Palestine Order in Council, 1922-1947, Arts. 47-55 Draytoné Laws of
Palestine III, 2569; Rabbinical Courts Jurisdiction (Marriage and
Divorce) Law, 5712-1953, 7 L.S.I. 139.

2. See also this dissertation at p. 5.

3. See Capacity and Guardian ship Law, 5722-1962, 16 L.S.I. 106;
Adoption of Children Law, 5720-1960, 14 L.S.I. 93; Spouses Property
Relations Law, 5733-1973, 27 L.S5.I. 313; Succession Law, 5725-1965,
19 L.S.I. 58. .

4, Matters of Dissolution of Marriage (Jurisdiction in Special Cases)
Law, 5729-1969, 23 L.S.l. 274,

5. Bugra note 1.

6. There are two possible ways to interpret this part of the section:
(1) The words "in Israel" should be connected to the word Jews only, ;
Thus the rabbinical courts have exclusive jurisdiction even when the ’
marriage or divorce have not been performed in Israel. (2) The
words '"in Israel" apply to the marriage and divorce. Thus the

b ) rabbinical courts have jurisdiction only if the marriage and/or

divorce were performed in Israel. 1In H.C.J. 3/73, Cahanoff v. The ;

Rabbinical District Court, 29 P.D, (1) 449, Berenson J. decided in

favour of the second view which gives the rabbinical courts narrower X

exclusive jurisdiction. }For a fuller discussion of the interpreta- . /

‘)tion of s.1l and 1ta implication, see Maoz, Marriage and Divorce of

Jews Contracted Outside Israel, (1976), 5 Iyune Mishpat 186. See

algo H.C.J. 38/75, Talisman v. The Rabbinical District Court, 30

P.D. (1) 433,

7. Resident in s.l means permanent resident. See Cohen J. in H.C.J.
.129/63, Matalon v, The Rabbinical Court, 17 P.D. 1640, at p. 1651.
This interpretation was accepted and followed. See Part IV of this
<dissertation note 24 and cases cited there,

) 8. ' H.C.J. 10/71, Gordon:v. The Rabbinical Court, 25 P.D. (1) 485.

When one party is sn Israeli and the other a foreigner, the consent
of the Israeli spouse is also needed. On consent to jurisdictionm,
see H.C.J. 141/71, Raspel v, The Rabbinical District Court, Tel
AViv, 25 P.D. (2) 471, See also Shava, Does Section 9 of the
Rabbinical Courts Jurisdiction (Marriage and Divorce) Law, 3713-
1953, Empower the Rabbinical Court to Deal with Matters of Marriage
and Divorce When Consent is Acquired?, (1971772), 27 Repraklit .
479, Shava answers this question in the affirmative. See also
Matters of Dissolution of Marriage (Jurisdiction in Special Cases)

3 . , P
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9.

10.

11,

12

Law, 5729-1969, s.1(b). The Law does: not appiy when both
parties are Jewish. It would seem therefore that Jewish'

foreigners can only dissolve their marriage by consenting 4

to the jurisdiction of the rabbinical court. See also
Palestine Order fn Council, 1922-1947, Art. 65. \\\

8.9 of the Law.

8.18 of the Courts lLaw, 5717-1957, 11 L.S8.I, 157, See 8,3, 4
of the Rabbinical Court Jurisdiction (Marriage and Divor&e)
Law, supra note 1, for special jurisdictional provisions with
regard to a wife's claim for maintenance. '

The Matters of Dissolution of Marriage (Jurisdiction in Special
cases) Law, 5729-1969, supra note &, does not apply when both
parties are Jewish. See also this dissertation at p. 80,

lla. Courts Law, 5717-1957, supra note 10, 8.35,

12,

13.

14,

15,

16,

17,

18,

19,

20,

See, for example, C.A. 191/51, Skornik v. Skornik, 2. S$.J.S.C.
327; Cr.A. 54/54, Hirshoren v. A.G., 8 P.D. 1300. ,

See Courts Law, 5717-1957, supra note 10, ss. 7a, 7b.

See, however, H.C.J. 214/64, Bassan v. The Rabbinical Court of
Appeal, 38 P.D. (4) 309.

See, for example, H.C.J. 143/62, Funk-Schlesinger v. Minister of
the Interior, 17 P.D. 225,

See our discussion of a doubtful marriage and the cases cited
there,

By virtue of Art. 55 of The Palestine Order in Council, supra
note 1; Matter of Dissolution of Marriage (Jurisdiction in Special
Cases) Law, 5729-1969, supra note 4,

See note 24 and accomipanying text with regard to Ehe non-application
of the rules of private international law in the religious courts.
See also note 20,

See note 3 and accompanying text.

For example, see the Woman's Equal Rights Law, 53711-195I, 5 -L.S.1. 171}
H.C.J. 187/74, Barria v. The Kadi of the Sharia Moslem Court, Acre,

2 8,J.5.C. 429, The concept of excessive jurisdiction to empower

the intervention of the High Coyrt of Justice was given a broad
interpretation and it was held that a decision contravening a

secular law which the religiops court was bound to. apply was tanta-
mount to a decision ouﬁ of jurisdiction,  See also Friedman,

* Indépendenit Development of lsraeli Law, (1975), 10 Is.L.Rev., 515.

Shiloh, Marriage and Divorcs in Israel, (1971), 5 Is.L.Rev. 479.
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23,
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25,

26,
27,

28,

29.
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B 33.
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- 34,
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22,' Tbid., at p. 255, See also Skornik v. s:kornik. supra note 12§ <

COAO 233753. 2 s.J-s-c.‘zagc' ’ . /
!

| B.C.J. 301/63, Streit v, The Chief Rabbi of lsrael, 18 P.D. (1),

| 598 at pp. 608, 621, 629, But see Shaki, Effect of Civil
Marriages Between Jews Contracted Outside Israel - in Rabbinical
Courts in Israel, (1964), 20 Hapraklit 385 at pp. 391 £f. /The
\author analyses rabbinical judgments and comes to the cy(cluslon
lthlt the rabbinical courts tend to recognize rights acq ired under
a foreign law according to its own rules of conflict, is does
_not apply, however, in matters of purely religious significance.

The Paleatine Order In Council, augra note 1, Arts, 46, 47 and 64
are directed towards the-secular courts. See also Tedeschi,
Iransition from Secular to Religious Matrimonial Status and gF“
Retroactive Applications of the Latter, “Tedeschi, Studies in Israel
Private Law, (1966) at p. 212, .

See Justice Vitkon in Skornik v. Skornik, supra note 17, at pp.378-
379; and H.C.J. 73/66, Zemulun v. Minister of the Interior, 18 P.D.
(4) 645, at p. 660.

}Englard, Religious Law jn the Israel Legal System, (1975), at
pp. 137 £f.

»

Tedeschi, supra note 23, at pp. 213, 214,

The personal law of an Israeli is his religious lav. See note 39
and agcompanying text.

Justice Silberg in Cohén-Bousslik v, A, A.G., Buprn note 21, at p, 2%
"Jewish law as applied by a civil court is different Erom Jewish
law as applied by a religious court."

Al

The civil courts' non-application of religious law in procedural
uatters has been criticised. For criticism of this approach, and

a survey of its extent, see Shava, The Personal Law in lsrael,

(1976), at pp. 134 - 140, See also Levontin, On Harﬁagym and Divorces

b _— o ————— o~ — -

out of the Jurisdiction, (1957), at p. 70. For a discussion of
thin matter, see algd !nglnrd. supra note 25, at pp. 177 f£f,

8ugr a note 21 p. 254, 255. See alsq C.A. 26/51, Kotik v. Wolfson,

5 P.D. 1341, at p. .
ANy
Englard, supra note’ 25, at pp. 139 ff,

See our dincunio-/ of a doubtful marriage.

smeig, Parsonal Status in I-rul.(1957), at p, 253,
See Skornik v, Skornik, supra mote 129 -
S ’ P ‘i } o

See our discussion of doubtful marriages.
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36, See note 6, upeciully Jacez, supra note 6, at pp. 206 ff,
!
37. In general on the uhtiom between Imraeli and English private ‘ i
K international law, see ‘Levontin and Goldwater, Conflict of Laws ’
) in Israel and Article _QG of the Palestine Otder in Council.

(1974), 4 '

.
(RS 3 |

38, Supra note 1. It is subnitted that Art:’47 is also a ‘rule of ~
private international law. See :Shava, sugrn no'te 29, at p. 143,
but sed Justice Vitkon in Skornlk v. Skorniky supra note 12, at
p. 378 £f.

39. Kotik v. Wolfson, supra note 30, at p. 1345. It appears that
Palestlni‘?\ and later laraeli citirens who are not of any
recognize religious ¢ommunity have no personal law. On this

_matter, see ‘Shava, aﬁgg.a note 29, at pp. 150 - 164,

40, Skornik v. Skornik, supra note 12, at p. 356. On-the problems of
the application of Art. 46 in general, (with which we shall not
6%1)' see Tedeschi, The Problem of Lacunae in the Law and Article

of Palestine Order in Council, 1922, Studies in Israel Law,
+ (1960), at p. 166. For a greater reliance on English private ‘ @
international law, see Vitkon, supra note 38, and gee this disser-:

R tation, at p. 26.

. 41, This was determined in C.A. 65/67, Latushinski v. Kirshen, 21 P.D,
(2) 20, In the past however, it was decided that the law of a .
b stateless Jew is his velifgious law.*See Skornik v. Skorhaik, supra , ~
. note 12, See also Silberg, yupra note 33, at pp. 333-334. For & A
) 4 detailed survey of the personal law of a stateless person, see )
Shava, supra note 29, “Part I, Chapter 4. With regard to a Jew T

.mithout nationality, see also Rabbinical Court Jurisdiction (Harrilgc ,
and Divorce) Law, 5713-1953, supra note 1. Nationality {s ndt o

always needed for power of ju:::ic)on over a Jew. ; .
: s oL
62, If one.of the nationalities i raeli, then Israeli. law would »E
apply. See Silberg, supra note 33, at- pp, 248-249; Shava. supra
note 29, at p., 110. ;o .

A

<

43, See the laws mentioned in note 3,Family Law Amendment (Mainte;\nnce)
Law, 5719-1959, “13, L.S.I.'73 and Matters of Diagdi,‘ucdon of .
Marriage (Juris\lictinn in Special Cases) lLaw, 5729-1969, supra
; ) note 4. In general, ‘see Shaki, The Critetion "homicile" and its
> Preference Over the Criterion of Nationality in Israel Private
} International Law, (1966), 16 Script’a Hierosolymitana, 163.
¢ ’ - - e
44% 5,80 of the Capacity and Guardianship Law, 5722-1962 supra nate
3, defines domicile. See text accowpanying note 48, /
: 1 .

n

45, Silbers, supra note 33, at p. 335. —— .
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46, \Shava, suprid note 29. at p. 75. Vitta, Conflict of Laws 1d

‘Matters of Personal Status in Palestine, (1947), at p. 246.
. Further, Vitta sees the applicability of tggaw of domicile,

wvhen it is imported by the national law, as concession to
the Anglo-American conception under whiéh gomicile and not
. nationality is decisive in determipning the law applicable.

47, We shall not deal with the advantages and disadvantages of
nationality and domicile. On this matter, see De Winter,
. Nationality orDomicile, (1963), 128 Rec. des Cours, 347; Anton,
j Private Internatjonal Law, (1967),at pp. 159-161; Rabel, 'rhe
conflict of Laws (2nd-ed., 1958), Vol. I, at pp. 117 ff., Shava,
supra note 29, at pp. 60-63. o

48. Capacity and Guardianship Law. 5722-1962, supra note 3, 8.80.
See also the Marters of .Dissolution of Marriage (Juriadiction
in Special € es) Law, 5729-1969, supra note 4, s8.6.™

49, Ve shall d&l with this problem in Part 1II of this dissertation:

As will be discussed there, we imply a splitting of ‘the status
?  itself and not that the status will be regulated by different

rules in matters.concerning diffarent effects of the Status,

Y such as succession or legitimacy. “Thus when the parties will
request a declaration that their warriage is.valid as opposed
to when they ask for & decree of nullity, different choice of
law rules and results msy be the outcome of the different sults,

50. Sée also Shaki, supra note 43, at p. 178. . N
5}.. See this dissertatlork Part I*I, note 137 and ac;cognpapyina text.

% ; B .
52. For a full discussion of this subjett, see Shifman, Doubtful f
Marriage in Israel Law, (1975). .

53. Skornik v, Skomik. supra note 12,at p. 333, On wmarriageby
. intercourse, see Schereschewsky, Family Law, (2nd ed., 1967),
at P 35. \

S4. Thus s doubtful ma’%ﬁﬁie is usually a result of a private ceremony,.
a chl marriasge outside of Israel,; or a long cohabitation, See’
Shifjhan, supra note 52, at pp. 133-155. Prohibited\marriage in
which all due ceremony was [followed is not doubtful, yet the. fact
that it vas private may shed doubt, if all was followed as
necessary.

55. -Schereschewsky, supra note 53, at pp. 85 ff.
56. Ibid.

~»57.. See Cghen-no 11k, supra note 21, The man who fficiated léhe

ur:uge was, however, put t.o s criminal trial. r.A. 208/53, Ganor ~

¥, A._G_.. 0 P.D. 833.
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(‘) 58. On the development of the conflict see H.C.J, 80/63, Gorfinkel, ° A
r - Chaklai v. Minister of the Interior, 17 P.D. 2048; H.C.J. 51/69

Rodnitzki v. The Rabbinical Court 'of Appeal, 24 P.D. (1) 704;

H.C.J. 29/71, Kedar,Cohen v. The Rabbinical District Court, Tel
Aviv, 26 P.D, (2) 608; H.C.J. 275/71; 330/71, Cohen v. The
Rabbinical District Court, Tel-Aviv-Jaffo, 26 P.D. (1) .227. The
secular courts have refused, however, to assist Israeli Jeyish
couples who can be married by a Rabhi. H C)/ 30-132/66, Segev,
Reichert v. The Rabbinical Court and The Chief Rabbinate of Safed,

21 P.b. (2) 505. ‘ 4

. /:,4‘} V« ) ] ‘ \
* 59. Oithe lex loci®celebrationis, ‘see this disvrtation, Part II, b
: at pp\. 25-27.

N

60. Skornik
except ion,

» Skotnik, supra note 12, According to Agtanat J.'s-
t p. 372, See also- this dissertation Part II, at pp. 28-29.

61. See Scher chewsky. supra note 53, at p. 317. The same applies

to a 1 marriage (the parties can, however, be remarried).
Sée Shaki, supra note 22. °
62, -Streit v. The Chief Rabbi(of Israel, supra note 22; but see Shaki, . ¥
Civil Harr:laLContracted Between Jews Outside Israel - A Cause .
: . for Granting 'A Permit to Harry to the Husband, (1966), 22 . ‘ |
Hapraklit, 347, . ' - &
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THE VALIDITY OF MARRTAGE AND THE CHOICE OF LAw'

-

1. Choice of Law Rules Determining the Validity of Marriage T

In England, there are two aspects to the validity ofnu';arr'iagé: ) 1
formal validity, which deals mainly with the requirements of ce'remony, ‘
licence, and registration; and essential validity, dealing with alluother
questions not ¢lassified as fqrmalities,'maiply capacity.2

Originally, the entire contract of marriage was governéd t;y the

law of the place of celebration under the ;;rinciple lotus regit actum.

This distinction between formal and essential validity did not appear in
the English decisions until the middle of the 19th century.

In 1861, 1in Brook. v. Brook , 3 it was established that the ques-"
an

tion of essential vilidity was to be referred to the law of the par-
ties' domicile, and to the lex loci celeBrationis, there remained only

the question of formal validity. Lord Campbell explained why the lex

loci cannot govern all questions of validity.

"It is quite obvious that no civilised State can allow its domi-

ciled subjects or citizens by making a temporary visit to a

foreign country,to enter into a contract to be performed in the

place of domicil, if the contract is forbidden by the law of the . '

place of domicil as contrary to religion, morality, or any of
its fundamental institutions."4

Peter Maddaugh explains the distinction between the formalities
and essentiale of marriage, taking the latter out of the rules of lex -
loci celebrationis, as a result of the transfer of jurisdiction in matri-

monial matters from the ecclesiastical to the common law courts. Prior

to that time, all questions of v&tiditl involving extra-state elements
were referred exclusively to the lex loci celebrationia.

"The common law courts, it ceemﬁ. wvere far more parochial than their
ecclesiastical brethren and immediately chose to safeguard
the English view at legst with respect to English domicili-

aries by agplying the lex domicilii to matters of essential
validicy," o ’ '
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From lsrael's Supreme Court decisions it is not clear if Israeli
rules of private international law direct all questions of matrimonial
validity to the party's personal law or only substantial matters, leaving
formal validity to the lex loci celebrationis. . ,

It is submitted that since both Articles 47 and 64 of the Pales-

tine Order in Cmmc:il6 direct us to the personal law of the parties,

"there is no place to refer matters of formal validity to the lex loci

celebrationis, and the personal law should decide both the formal and

the essential validity of marriage. In the words of Justice Agranat:

"It £s well recognised that our law directs us to turn to the
personal law of the ‘parties in order to decide whether a
civil marriage ... is valid - from all points of view."¥

The result {s that the English distinction does not exist in

Israeli law and the lex loci celebrationis has no place &s an independent

rule of conflict. It can, however, be applied if the personal law of the

foreigner,8 i.e. his national law, directs the application of the lex

loci celebrationis, because the reference to the national law includes
that law's rules of private in"ternational law.9 i
There have been dicta, however, in the Israeli Supreme Court
wvhich support the application of the English ﬁfivate international rules
distinguishing between the essential and the formal validity of marriage,

and applying to the latter the lex loci celebrationis.lo

The fact that in English law different rules apply to formal
and essential validity necessarily involves the classification of each
particular requirement to the former or the latter categories. The s
ineludable question is by which law this classification 1is made.]'1 /

The classification between formal and esse;:tial requirements was .
dealt with by the English césurts with regard to parental gonsent, In

Ogden v, 0§den,12 parental consent was classified as a forﬁkl.ity, since

parlental consent is8 so regarded by English domestic law. This was decho-
ded regardless of the fact that in French law parental consent in the
circumstances of the case was an essential matteér,

This case was heavily criticiued.13 Nevertheless, it appears

the English law determines the classification of parental em_\sent.“ ‘at

least where the marriage was celebrated in England.ls

o
o
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-esgential mat:t:er.21 Israell lex fori can, thegefore.

, : ' 19

In Apt v, @-p_t_.l6 the method of giving consent was classified as
a matter of .form. This was decided according to English concepts. 1In
that case Engiish law was also the law of the wife's domicile.”

It 1s not clear whether Israeli rules of private international
-law distinguish between formal and essential validity of mm‘riage.l8
If all questions of validity are regulated by the personal law, the
question of classification does not arise.” On the other hand, 1f the
English conflict rules are followed, the classification of the require-

ments of marriage as being a matter of formal or essential validity is
Al

necessary.
Following the English law, the classgification would most prodably
be determined according to the lex fori‘.19 As Israel has no territorial

domestic family law, the ineludable question is: what is the Israeli lex
fori in this matterf?

"‘Having no distinction of its own, Israel may follow the English
domestic law's distinction between matters of formal and essen vall-

dity_.20 Another view is possible.’-Tsraeli law is a ¢

tion of
several religious laws. In religious laws, a religlous yeremony is an
egard all matters
regarding the ceremony as matters of essential valil ty.zz
A third possibility is to apply the English {distinction of foreign
laws but retain the religious law's approach when denling with an Israeli
personal law. There is no decision in this matter. Yhere is support for
the application of the English diatinction.23 .
ish r
matters of form and essentials according to thé Enjglish classification,
Even though we submit that the distinction does not apply in Isr el.u

this mode of analysis has been chosen, first as there is support also for

We shall continue to examine the Enj es with regard to

the app;lication of the distinction in Israell law; and secondly, for con-

venience in sorting the material as Israeli and English rules are to be
e . -

compared.

“
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2. Formal Validity of Marrisge.

A. The English Rule

1) Formal Validity Depends on the Lex Loci Celebrationis

There is abundant authority in English law that the formal vali-

dity of a marriage depends on the lex loci celebrl@ltionis.25

This rule wvas formed as early as 1752 in Scrimshire v, St:rlmshit'qe.z6

which is generally accepted to be the first decision in which this question
was directly in issue. o

In that\case. two British subjects married in France. The marriage
was solemnized in a private house by' an unauthori{z%ptiest and without

the consent of the parents. The marriage was noq valid according to
French law. Sir Edward Simpson stated: I '

"As both the parties, by celebrating the marriage in France, have

subjected themselves to the law of that country relating to mar-

riage; and as their mutual intention must be presumed to be that

it should be a marriage or not, according to the laws of France,

I apprehend it is not in the power of one of the parties, by leaving
\ the place ... to-be tried by different laws than those of the place
where the parties contracted ... This doctrine of trying contracts,
especially those of marriage, according to the laws of the country
vwhere they were made, is conformable to what 1is.laid down in our
‘dooks, and what is practiced In all civilised countries, and what
is agreeable to the law of natlions, which is the law of every
particular country, and taken notice of as such."27

The rule has since been more forcibly laid down in Berthiaume v.
Dastou“s28 in 1929, where a religious marriage of a Canadian girl in France
wax held invalid as she had not complied with the civil requirements of

Frerch law,

"If a marriage 1s good by the laws of the counmtry where it is effected,
it is good all the world over, no matter whether the proceeding or
ceremony which constituted marriage according to the law of the place
sould or would not constitute marriage in the country of the domi-
cil of one or other of the spouses, If the so-called marriage is

° no marriage in the place where it i& celebrated, there is no mar-
riage anywhere, although the.ceremony or proceéding if conducted
in the place of the parties' domicil would - be considered a good

- marriage. These propositions are too well fixed to need mich
quotation."?9 ‘ ‘
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This imperative compulsory nature of the English rule of lex loci
celebrationis has been criticised as being too stringent, especially with

regards to religious ceremonies concluded by the partied outside England,

which are valid according to their personal 1au.30 '
English law has given a wide extension to the principle that

validity of marriage is ruled by the lex loci celebrationis in several

ways: . /

(a) By means of clagsification of what is'a tormality.31' Thus the con=-

sent and notice of parents and guardians which is necessary by man& 8ys~
tems of law to the validity of a marriage have been considered as part'of
the forms of martiage.32

Dicay and Morris explain this classification on tiyo grounds:

(1) English domestic law has always treated the absel t of parental

consent as a matter of form;
(11) the validity of marriages celebrated in Scotiand without parental
consent required by English law was esta ished by decisions given
at a time when English courts had not et digiinguished between

4
capacity and form in relation to riages and applied to both the

lex loci celebrationis.33 .
(b) The validity of a uatr{gg:/;s/;ot affected by the fact that the
object of the parties by wmarrying in anothet country than their own, was
to evade the requireménts of their domicile as regards parental consent.
publicity, etc.36 . '

There is no doubt that the application of the lex loci celebra-

tionis to the formalities of narriage i a rule firmly established.
There is no exception to tha rule that a narriagﬁ, foruully valid by the
lex loci celebrationis is fornally valid in Eﬂglnnd. There exiat, however,
exceptions to ‘the rule that a utriage fomuy invalid by the lex locd
celebrationis is foruﬁlly invalid in England. A marriage can be valid
even if 1t 19 invalid‘ by tho i, if it is celebrated in aecprdanc-
with the Fuglish co-o}rlw. or in‘accordance with English statutory pro-
vigions in certain. qfrm-snncu. We shall continue to examine the ex-
ceptlom to the muoh rule of lex loci celebrationis dealing mainly

vltl\ two hpo?t:int exceptions, impossibility of the use of local ton,

and celebration of marriage of a mm in a country under bnlligerent occupltion.

)
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T 2) Exceptions to the Rule of Lex Loci Celebrationis —— :
36 E
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{(a) Use of local form impossible

This rule applies to ?marriage in countries where it is strictly
.impossible for the parties to use a local form. 'r}u% impossibility may

o - arise either because such local forms of marriage as exist are completely

alien to the social and cultural environment to which the parties belong;
”? or because the form provided by the local law is morally impossible; or .
1 legally impossible.37 . ’ .

Relatively few cases have been decided under this head, and they

are not recent cases,
- In 1821 in Ruding v. Snith?sthe validity of a marriage of two
British subjects at the Cape of Good Hope by the ChaPlain of British
Forces then occupying that settlement was questioned. The law of Holland
still prevailed there and the marriage was not in conformity with Dutc&a
law which was the lex loci celebrationis. Under that law both parties

-y
N

required the consent of their guardians. The husband's father was in
England and the wife's father was dead and no guardian had been appointed.
It was held that this presented “insuperable difficulties of obtaining

any marriage conformable to the Dutch Law."”

For this principle to apply, however, were difficulty is not
enough. In Kent v. Burgess.‘o the parties married in Antwerp disregarding
the local law which requit&d that foreigners could not wmarry each other
until they had resided in that place for at least six wonths. In that
case it was admitted that when 1qéuperable difficulties in complying with
the lex loci existed that law could be disregarded, but the court held
that no such difficulty existed in this case and accordingiy the marriage
was held void. ‘

This exceptional rule or, wore accirately, part of the reasons
for it, has been said to be 1mccnp(1:c:day. :

" It is apparent that the firast basis of exceptiono (to lex
loci - 1.8.) found in the esarly case law is not acceptable to
a polity in the last quarter of the twentieth century. It no
longer is possible to regard some legal systems as too primi-
tive for their regulation to be imposed upon nationals oxr a1 {
domiciliaries, of the forum state who sojourn in such’ placn.

4 - T . ~»
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(b) Marr;@gges in countries under belligerent occupationu

In this exseption it should be noted that it is not quite ,cle.ar
whether the cases on which it is based form an exception or go more fun-
damentally to shake the maxime of lex loci celebrationis as a conflict
rule to be applied to the § mali\ties of m/ﬁrt:lage. We shall examine two

t

cases,

In Taczanowska v, Téc:anowaki.ban the relevant facts were as follows:
two Polish nationals, both Roman Cathoiics, the hugband a member of the
Polish 2nd Corps then serving in Italy and the wife a civilian refugee,

* were married in 1946 by a Catholic priest in Rome. The marriage was not

.selebrated in full compliance with the Italian do%estic law - @he lex loci

celebrationis. 44

The English court reeoéniaed the validity of the marriage on the
basis that the formal validity of a marriage is not au‘tomatiéally deter-
mined by the lex loci celebrationis, and that the application of the lex
loci celebrationis depends on t::he presumption that the parties intended

to submit the question of formal validity to that law. In this case the
presumption was rebutted as the person contracting marriage was a member
of an occupying force. .

"The principles in Sc shire's case, that parties by entering
into marriage contract in a foreign country subject themselves
to have the validity of it determined by the laws of that coun-
try, does™not apply in the case of a contract performed in an
occupied country by a member‘of the occupying forces."45

Taczanowska v. Taczanowski was followed that year by Kochanski v.
Kochanalu.‘6
tions which are typical of post-war Rurope. By upholding their validity

It should be noted, however, that both cases concern situa-

the courts have saved a giealt* nany nrriages.47 -

These cases have been criticized however. Mendes Da (::;ustai‘8 subnits
that, insofar as they based the application of the léx loci celebrationia
on a presumption, both cases were wrong.

" ... the application @f the lex loci reats upon a rule of law, in-
dependant of the intention of the parties (to which. there .exist
certain exceptions) and not merely upon a presumption that the
parties have submitted to this law."s9

A7 . . ' £




Later cases followed the rule set in WSO but narrowed :
the broad principle set, that lex loci applies only as a rebuttable pre- o

*’i sumption that tihe parties had submitted to the local 1aw.51

7

.4
(c) Statutory exceptionsd2

Two exceptions to the rule that marriage should be telebrated
according to the lex loci celebrationis are 'Egoverned by the Foreign
Marrisges Acts, 1892 and 1947, - I

| 1.  "Consular Marriages" - marriages ao%emfsed betveen g&rties of whom

| at least one is a British subject before marriage officeré,_such as ambas-
sadors, consuls, Governors and High Commissioners. The Acts

also state several requirements as to the form of the marriage. A mar-
riage celebrated under this provision is valid even though invalid by
the lex loci celebrationis.sl' But the Foreign Marriage Orde~r 1970 has
reduced such a possibility, for under its rules, a marriage officer

vill not isolemnize the marriage if the foliowing commulative conditions
are not met: . ’
(a) that at least one of the parties,is a British subject;
(b) that the authorities of ihat country will not object to the
solemnization of the marriage; - A
/c) that insufficient facilities exist for the marriage of the
pa,rtiee under the law of that country;
. & (d) that the parties will be regarded as married by the law of

fa

the country to which they lzoelcong.55
* 2, Marriages of members of H. M. Forces serving ‘abtoad.sﬁ They may
marry without complying with the local form. A point of interest in this
exception is that thére is no requirement that ‘either party be a British

A N
subject.

h g

' B.  The Israell Rule i : . 3
1) s Formal Validity Regulated by the Lex Loci Cele~-
brationis or by the Parties” National Liw? = &
Raving u;n t}ne in Bulaﬁd)ti:e lex loci celebrationis applies o
to the formalities of marrisge, 1:e. mainly the form of solewnining the

B
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marriage, we shall examine the Israeli law with regard to th: same
matter.

As already stated, it 1s not quite clear whether in Israel there
is a distinction between matters of form and essentials of marriage.
However, if one takes the view that English law should be applied and \'//

such a distinection indeecf exists, it follows that the lex loci celebra-

t:lor;is would apply to formalities as it does in England.

The leading case in this matter is.still Skornik v. Skox'ml.k.j7 4

The difficulty arises, however, as different views were expressed by

different judges, .and in that case the law of nationality, the lex loci

celebrationis, and even the law of domicile were the same. . )
[

- In Skornik v. Skornik the parties were Jews married in Poland in !

1948 according to the civil law without a religious ceremony. They were . |
at the time of the marriage Polish citizens who were domiciled in Poland l

and they remained domiciled in that country after their marriage., They l
E emigrated to Israel in 1950 and thereupon became stateless. The validity .
' of their marriage came up as an issue incidentally,when the husband sued i
the wife in tort and she counterclaimed for maintenance, : ] ;
The main 1issue to the validity of the marriage was which law . 1
shou}? apply: their personal law at the time of their marriage, Polish ’ :
law, or their personal law at the time of the claim. Since they were R
stateless Jews in lsrael, Israeli law meant Jewi&h 1aw.58 Q‘«\ {
Justice Agranat taking the view with which, with due respect, we T
agree, that the personal “lav in Israeli law decides all questions of the ,;;:‘ |
validity of marriage‘:’g applied the English law only to decide the temporal g, 4
question: personal law at what time. As the Palestine Order in Coum':il60 réi» |
(Articles 64 and 47) does not ansver this qt;eition, we have a lacuna and g ¢ |
are therefore directed to the English rules of private international law Wi
to decide that specific question only.61

1
He thus decided that in a:cordanco 3
with English law. the law applicable is the partics' national law at the ] 1
time of the mattiaga.62 . - 4
e Justice Vitkon, however, stated that lex loci celeb’rationis ap-

plies in Israel: . -
* &
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brationis applies.
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"... the question of the validity of the marriage - at least from
the point of view of form - must be tested according to the

law which applied in the place and at the time of the cele-
bration of the marriage (locus regit actum)."63 ~

The basis for Vitkon J.'s decision is that the rules of private _

international law apply in any case involving a foreign element. Article
47 1s of a municipal character and therefore subjected to the rules of
private ﬁmternational lav. Israeli rules (;f private international law
are the English rules of private international law which apply by virtue
of Article 46. Moreover, the English rules‘of private international law

also override Article 64. Thus, in matters of form, the lex loci celes-
64

We do not agree that Articles 47 -and 64 are of a municipal nature
and are subject to the rules of English private international law: They
are, in our opinion, rules of private international law, and therefore
the reference to the English rules can only be made in cases of lacuna.
The reference cannot be made in cases where those articles decide rules
differently from the English rules of private international law, and do not
make a distinction between matters of form and matters of essential vali-

dity, with the concomitant application of the lex loci celebrationis to

the former. There are, however, dicta in later decisions whers the view that

the validity of the manner of solemnization of marriage depends on the }ex

loci celebrationis. The basis of those later dicta 1is Skornik v. Skornik.65

Thus, it appears, although t:l:'iticised.66 that the application of

the lex locl celebrationis has support in the Israeli decisions, yet we

contend that this is wrong and does not correspond to the private inter-
national law rules set in the Palestine Order in Council.

It appears to us that some support for the application of the lex
locl celebrationis can also be found in the Rabbinical Courts Jurisdictiom
(Marriage and Divorce) Law, $713-1953.

"Marriages and divorces of Jews sh‘nli be performed in Israel in
accordance with Jewish religious law,"67

It is clear that in one way the application of religious law

was extended, i.e, a Jewish foreign national vhen marrying in lsrael will
68 ‘

have to use the religious form. But does this section also mean that
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Israelis marrying outside of Israel do not have to marry according to the

religious law? It appears that support .for this view is poaaible 69

Following our previoua contentions that the lm_gg;gmﬂgnn
is not an independent conflict rule in Israel, it is submitted that
Israelis should not be able to contract a marriage abroad which is invalid
according to their religious law. Should it arise before a civil court,
the case should be examinea- according to their personal law, j.e. the
religious law. In that law all matters are judged by the religious law '
(including the ceremony)

As we have seen it 1s not clear if the rule that the lex loci

celebrationis decides matters of formal validity is an independent conflict

™
'

rule in Israeli private international law.
One view is that all questions of the validity of marriage are

determined by the parties' personal law. And the lex loci celebrationis
can only be applied if the personal law refers to it.71 ,
The aec?rrﬂ vievw is that following the English rules, the lex loci

celebrationis-decides the formal validity of marriage., It has been sub-

mitted that the first view is\correc\t.
In practice, whichever view is taken, the result may be the same

in a great number of cases.

~(a)  The formal validity of a marriage contracted out of Israel by two

foreign nationals (or persons who were foreign nat:ionals at the time their
marriage was contracted) can be examined in two ways.n According to .
the first view, the matrimonial validity will be decided by the parties'
national law at the time of the marriage. According to the second view,
it will be determined by the lex loci celebrationis. In both ways the
result may be identical. In many cases the national iaw and the lex loci
celebrationis are the same, if they are not it is quite probable th'at the

national law will refer the court to the law of the. lex loci celebrationis.

A difference of result between the two views is, however, poui/ble in rare

cases.

"

(b) Two Israelis (the same would apply to the Israeli party if one party
ifs an Israeli the other a foreigner) marry outside Israel in a civil cere-

mony. According to the second view that the lex loci celebrationis decides
the fonal validity, the marriage will be valid if valid by the local form,

-~
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The marriage may alsc be valid according to the first view. Ac-
cording to the parties' personal rd&gious law, the marriage may
regarded as a doubtful marriage. Secular courts have recognised doubti’ul
marriages in Jewish law to be valid marriages in cases whére the par-

tiesf'J marriage was prohibited but valid ex post facto by Jewish law, 73

e e —"
The decisions pertain to marriages performed in Israel in a private cere-

mony. There is no reason that the aame recognition will not be granted
when parties vho are prohibited to matry in Israel go abroad to marry in
a civil ceremony and avoid the complication of a private ceremony.

If the parties are not prohibited to marry by Jewish law, their
marriasge ocutside Israel according to the local form will be valid according
to thé second view, It will not be valid according to the first'view, that
the lex loci celebrationis does not decide the formal validity.

In any case it should be mentioned that any marriage “contracted .
abroad will have to be registered as a marriage if a certificate of mar-
riage is brought to the registration ot;ficer.u '

2) Israeli Exception to the Law of Nationality on,
the Lex Loci Celebrationis/o> 4

(a) A marriage between Jews according to their
Jewish law 18 always valid

This exception applies to Jews and could be summarized thus: If
by the Bw of nationality of a Jew, foreign citizen (or has been foreign
citizen at the time of the act) there is no validity té the act (e. e-B. 0 of
marriage), but it is valid according to Jewish law, the civil courts of
Israel will see the act as valid applying the Jewish law, as his other na-
tional law. which follows him in severy place at all tiwes, L
This exception is based on an opinion by Agranat J. in Skornik v.

Skornik.76 He contended that even though the law of ﬁitionality should,

as a general rule, mean the law of the country of which the person was a
national, in cases of Jews married abroad in accordance with their reli-
glous law only, the expression "national law" sl\ould be extended 50 as
to include Jewish law, since their religionu lcw has never ceased to be
a national lawv for Jews. This, he contdndl, is in accordsnce vith the
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general disposition tox'vhlidate an act, and with private international
law rules that apply to a person of double - nationality that law (of the
two) which-recognires the valildity of the marriage."

) 78 as Article 64 could
79

This exception has been heavily criticised
not have had the Jewish law in mind. It has however been followed.
The merit of this view appeﬁ“i’sr to us to be that it validates marriages
celehtatéd abroad by Jews, in most cases today living in Israel, where
such a marriage vould be valid. Israel is no doubt today the country
with the greatest interest in their status. 80 MOZ% the validity of
such a marriage will not be questioned before a religious court and thus,
at least in this case, different decisions between secular and rabbinical
courts will be avoided. ‘ b

A reli-
glous marriage 1is void if it does not teceive recognition under the local
law as was decided in Berthiaume v. Dastous.81
though under different reasoning, shows common ground with the English

This exception 1is of caurse contrary to English rules.
But this decision, even

exception to the lex loci celebrationis in cases of marriage in countries
under belligerent _om:upal:ion.82 In both, re is a recognition of the
validity of a ceremony contrary to the loc::SéQ because the parties have"
not submitted themselves to the local law, It appears however, that this
exception has more merit than the English one as here the parties have -
undoubtedly a connection with the law applied, the religious.law. This

much cannot be said with regards to the wide 'app]fication of the common

law marriage.

C. Lex Loci Celebrationis - Compared and Evaluated

"There are strong policy reasons for upholding a marriage when it
complies with the lex loci. The local form may pften be the only

- one available and the pollcies of upholding the«’?fenonable expec~
tations of the parties, safeguarding the reliabu,ity of local, -
records, validation and international uniformity of decisfon 111
favour the recognition of the marriage."83

These strong reasons for recognizing the v;lldity of a urriue
whieh conplieo with the ;cx loc may have to give \ny if the personal lav
regards the very celebration of the marriage in the forsign ‘torm as nu.mt

o,
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its fundamental institutions.sa The maf;iage would then not be recog-

) nized by the couits of their home country. 1t would however BF recognized

R by other courts unless the very ceremony is regarded as a matter of es-

-~

sentilals.

While recognising a marriage is in accord with the.policy of
validating acts the question 1s: should a ‘marriage not be valid if in-
valid by the lex loci, yet valid by the personal law. In England as a
general rule the lex loci applies.85 In Israel the personal law has a

supremacy. Thus a foreigner's non-conformity with the lex loci celebra-

tionis will only invalidate a marriage, if it is also invalid by his

/7
personal law. But the opposite propvsition’is also true. The marriage

will be invalid if ipvalid gy the pptsoﬁQI law, notwithstanding that it

is valid according to the lex loc{ celebrationis.86

. Maddaugh suggests that tﬂe*rule of the lex loci celebrationis

should not be applied strittly. Traces of his suggestion, can be found in
Israeli decisions in the combination of religious and secular law. He
agrees that the state in which the ceremony takes place is tbe one to set
the conditions it requires for the marriage's sufficiency, bu\\disagrees
that a technical defect in the ce)@pony should invalidate the marriage,
especially where that technicalit*«is not a requirement in';bé country of
the couple's matrimonial home.87 He suggests thayfollowing:

"... since we are primarily concerned with a 'determination of the

é sufficiency of the manifestation of the mutual consent', if such
a manifestation 1s clearly apparent, then we might uphold a mar-
riage as formally valid even if the parties have not complied
with the requirements of e,ithet of the above mentioned juris-
dict{ons."88 - °
(lex loci and country of permanent home - I.S.)

He sees hope for the acceptance of this rule eventually by the
Enﬁlish decisions which disregarded the lex loci rule as to matters of .
form when they felt the circumstances did not warrant its application -
the ﬁPolish“ cases, TacZanowska anJ Kochanski, likewise in the willing-
‘ness of the Engiish court,’to accept as relevant, the events “subseqyent

to ‘the narriage ceremony a¢ evidenced in Starkowski v, A, G.go

N Exceptionally. we have seen that Israeli courts validate a mar e,

invalid when celebrated abroad, when it fs valid according to Israeli ‘
doneatic lav. This usually applies to Jews who have chosen Israel as gheir

A ' .
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new nationality and domicile. Israel is therefore theif intended matri-
monial home, the country with the greatest interest in their union.

Moreover, Jewish law -~ in cases where technical and even funda-
mental requirements to Jewish law as religious ceremony have not been
fulfilled - recognizes a doubtful marriage. The couple should therefore
divaorce or remarry.

Secular courts recognize this demand for Gett as a possible way
of recognising the validity of a marriage, when it 1s in the state's
interest to recognize such a marriage. Thus it is possible to recopnize
as valid private celebrations of a marriape in Israel as well as a civil
ceremony between Jews in a foreign country which does not comply with the

lex patriae, where the parties' intention to marry is clear.

3. Essential Validity of Marriage

-~

A. England i
1) Essential Validity Is Governed by the Law of the Domicile

The essential matters” of marriage relate to the creation of the
status of husband ané wife which has nothing to do with the ceremony it-
self. These are matters of capacity, suth as age and sanity, prohibitiony
of marriage for consanguinity and affinity,93 and the existence of a prigr
martiage.ga

There is no doubt that the essential validity of a marriage is
determined in English law by tﬁi law of tﬂe parties' domicile. However
there appears to be some uncertainty to which domicile this rule refars
us; to the matrimonial domicile, or intended matrimonial domicile, (the
place where the parties chose to lead their~;££;¢€ogether); or to the
domicile of each party before the marriage.

* Dicey states that essential validity is governed-by the law of
each party's anteduptial domicile., This is the dual domicile doctrine.

"Rule 34. Capacity to marry is governed by the law of esch
party's antenuptial domicile ... a marriage is valid as regards
capacity when each of the parties has, according to the law of

his or her santenuptial domicile, the capacity to marry the other
+e+ 10 marriage is valid as regards capacity when either of the
parties has not, according to the law of his or her antenuptial
domicile, the capacity to marry the other,"95

~

P T L o VS




—e
. B R R i b e LT s T E e S PR

e amm g

The dual domicile doctrine has received support from many writers
. including Wolff, Graveson, Anton, Falconbridge.96 and Halsbury's Laws of
England which states clearly: <

"Capacity to marry is governed by the law of each party's ante-
nuptial domicile.”97

The dual domicile doctrine his been most severely criticised by
. Cheshire. 1In the 9th ed. North admits the authorities (decisions) mainly
support Dicey's view.
Cheshire and North propose the following:

"The basic presumption 1is that capaclty to marry is governed
by the law of the husband's domicil at the time of the mar-
riage, for normally it 1§ in the country of that domicil
that the parties intend to establish their permanent home. |
This presumption, however, is rebutted if it can be inferred
that the parties at the time of the marriage intended to es-

: tablish their home in a certain country and that Tthey did in e

fact establish it there within a reasonable time."99 ~ T

i Dicey contends that his rule is based on a sound principle:

T D R g B s -~

-

... because a person's sgtatus is, as a general rule determined
by the law of his domicile, questions of status caunnot be af-
fected by the intention of the parties, and a person's capa-
city to marry is a matter of public concern to the country |
of his domicile."100

’m‘ﬂQ__AJ~,_ﬁ.«_,*v_Eu:thermore, he criticises Cheshire's view for giving preference to the -
husband's domicile.101 and that according to the intended matrimonial ‘

domicile doctrine at the time of the ceremony, the issue of status is 1 \ (C

left undecided.® | N

Cheshire sees the merits of his rule in that it allows the law of

the country, which has in his opinion the real interest in the parties' Lf; i

s o el |
F
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status, to decide the validity of the marriasge.

"It seems reasonably clear that whether the intermarriage of ‘two
persons should be prohibited for social, religious, eugenic

or other like reason 18 a question that affects the community
: in which the parties live together as man and wife."103

Whatever the merits or disadvantages of each docttine.loa it rests
for us to see which is the doctrine accepted by the English courts. There
appears to be jreater support for the dual domicile docéfine, especially

a in recent cases. The rule was laid down in Brook v. Brook 1'os-und Sotto;
(i\ mayor v. De Barrol/(No; 1).106 It has received further support later and
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even though some of the supporting cases can,on a factual basis,be re—

conciled with the matrimonial domicile doctrine, the reasoning for the

decision, however, was in accordance with the dual domicile doct:tine.107

In Padolecchia v. Paclolecchiam8 clear support was given to the

‘dual domicile doctrine. In that case a domiciliary of Italy divorced his
first, wifre\ in Mexico. The divorce wasinot recognized in Italy, He then
moved to Denmark and during a one day visit to England married a woman
domiciled in Denmark. It was held that the marriage was void as he ha
no capacity to marry by his Italian domiciuary law,

"Each party must be capable of marrjiing by the law of his or
her respective antenuptial domicilei "1i09

The English jurisprudence supports mainly the duak. dpmicile doc-
110

trine, But in 1973 Radwan v. Radwan (N&. 2) was decided accbrding to
the lay of the matrimonial doicile.ln In this case Dicey and Cheshire's
confronting views were directly in 1saue.nz The court decided the

validity according to the matrimonial domicile. The relevant facts were
as follows: A woman domiciled in England at the time of her marriage and
a man domiciled in Egypt were married in France by an Egyptian consul.
According to Egyptian law the marriage vas potentially polygamous. Several
weeks after the marriagé the couple went to Egypt which they had already
chosen, before the ceremony, as their intended matrimonial home. There
they had their residence, for several years, and eight children were born.
After nineteen years, the validity of the marriage was brought up before
an English court. It is obvious that accordiqé ‘to Cheshire's view the
marriage is valid, while according to Dicey's view it ‘13. invalid.

As mentiqned, the case was decided according to Egyptian law, the
lav of the matrimonial domicile, and the marriage was held valid.

".. Miss Magson had the capacity to enter into a polygamous union

by virtue of her prenuptial decision to separate herself from the .
land of her domicile and to make her life with her husband in his
country, where the Mohammedan law of polygamous marriage was the
normal institution of marriage."113

This decision is however nl‘ited to polyg,mouo warriages and does
not include other 1neapacitlu,n?‘ but this limitation did not spare the
decision from btins‘huvily criticized,

"... it is submitted that

law is correctly stated in
to uphold the marriage aft

Pt

e. casé was vrongly decided and that the
Rule. The learned judge's- anxiety
arties have lived together. for

‘\.\‘
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nineteen years and had had eight children is understandable. But
as Dicey said in another context, hard cases make bad law."115

2) Exceptions to the Rule that the Essential Validity
of Marriage Is Governed by the Law of Domicile

There are various exceptions to the rule that the eessential
validity of a marriage is detemi;\ed by the law of domicile. These ex-
ceptions indicate a tendency to apply English law ]and English concspts in
matters involving English domiciliaries, especiul*y with regard to acts
performed in England, and this not only in cases where a foreignllaw would
be overruled as it is opposed to English public policy. While other ex-
ceptions will be mentioned shortly, we are interested mainly in the non-
application of foreign law which is of a penal character, which would
enable an English court to overrule Israeli incapacities of such a na-

ture.

(a) "A marriage celebrated in England is not valid if e:lther' one
of the parties is according to English domestic law,
under an incapacity to marry the other."116

There 18 no direct judicial support for this rule. Dicey treated

it as teasonahle.n’ It appears to us however that the disadvantage of
such a rule lies in the fact thu£ it makes it hard to recognize the
validity of any marriage i{f it has to be essentially valid by both the )
law of the parties' domicile and the lex loci celebrationis. While this
is understandable when the marrisge is celebrated in England, for England
has a right not to allow or recognize the celebration of marriages which
are contrary to it‘s domestic lav, nu/ch a}cw:iaa\in a more unlimited
wanner, (1.e. that any marriage's eassential validity has to comply with
the lex loci{ and the law 6f the domicile), is undul?—\l‘mtsh. Moreover, it
can be asked: Why should an English court give preference to the lex loei
celebrationis which regards the marriage as euentfa‘uy lnulld.n and

disregards the lav of the parties' domicile vhich regirds it as vaudtn’
There is no direct PEnglish suthority on this point. In Breen v. lruu.no
however, Karminski J. was prepared. to deny the ‘essentisl validity of a
marriage of an English ciliary, {f it were umthl;/y' invalid by

Irish lav, the lax‘loci celebratiomnis,




(b) "The Validity of a marriage celebrated in England between
persons of whom one has an English, and the other a
foreign, domicile is not affected by any incapacity
vhich, though existing under-the law of such foreign
domicile, does not exist under the law of England,"l121

This exception is the result of Sottomayor v. De Barros (No. 2).122

In this second decision the case was reopened, this time on the basis
that the husband was an English domiciliary.

"To which country is an English tribunal to pay the comple-
ment of adopting 1its law? As far as the lawv of nations

is concerned, each _wpust have an equal right to claim respect
for its laws, -Both tannot be observed; would it not then be
more just, afid therefore more for the imterest of all, that the
law of that country shouly prevail which both are presumed to
know and to agree to be &nd by?"123

It seems to us that this passage standing alone could be interpreted h -
as a rule that when the parties have two different domiciles and only cne
recognizes the marriage, the lex loci celebrationis should decide matters
of capa‘:i.!:y.]‘26 But the President limited this rule by saying that this

should be 80 at least when the lex fori and the lex loci, celebrationils

coincide., Finding ho authority on the matter he concluded:

" .. we ought not to found judgement in this case, on any.other

rule than the law of England as prevailing amongst Engligh - F.
Subjects."lzs ;"\ '
Sottomayor v. De Barros (No, 2) though heavily criticized as glvins k.
126

a bias to English law has not been overruled.

(c) A marr iage 1s not valid on account of any incapacity imposed /
.. by the law of domicile vhich i penal or of a prohibitive /

discriminatory nature

This exception, in a way, is not an exception at all for

consistent with general rulds of private international law that the ap-

with regard to marriages celebrated clueuheru.ua _ )
Thus English law does mot recognize incapacitfes of s nature

and has decided that the remarriage of a guilty vife in a divorce suit,

whp could mot marry under her domiciliary lew until her remarried,
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Of special interest when comparing English and Israeli law is that

&
English law does not recognize discriminatory prohibitions between colayrs,
religions, or castes, Thus in Chetti v. Che;;ino

as valid a marriage between a woman domiciled in England and a man domi- al

the court recognized

ciled in India which was celebrated in England even though according to
the man's personal law, the Hindu law, he did not have the capacity to
marry a woman who vas not of his caste. The President decided that the

husband's ingapacity was not absolute and he could get rid of it by
13 -

¢

changing his caste.

It appears that the reason for this decision was also the protection

of a British subject marrying in England from injusiice that could be y
caused to him by a foreigner who "uses” his :lncapicity to invalidate the
urriage.nz ) , ’
It seems that with this excei:tion, and anyway by virtue of public
policy, the English courts can disregard discriminatory prohibitions, . .

,sowething the Israeli judges need yet cannot legally use fQr penal pro-
hibitions - e.g. forbidding an adulterous woman to marry her partner in - i
adultery after the*divorce, or prohibition of iIntermarriage between Jews
and others - as they are part of Israell law itself., They can of course
use such a test with regard to foreign prohibitions; yet most cases in
Istael involve the Israeli religious prohibitions which would not be

recognized in England, yet have to be recognized in Iquel.laa.

B. Israel - Essential Validity Is Governed by the Law of Nationality

In Israeli law, it is not quite clear vhich law governs the es-
sential validity of ‘marriage. Here again the confusion arises as a re-
sult of the relation to English private intirnational lav rules by virtue
of Article 46 of the Palestine Order in Council.’>* Thus, while 1t 1s
clear that the personal law governs all questions of essential validity,
the question is whether that law is the mttonal law or the lav of domi~ -
cile, ' : S

It is submitted that the national law decides questions of essential -
validity as Articla 6&135 states clearly that it is the parsonal law of A
foxeigner. While in the question of the application of the lex loci cele-
brationis similar 5robh-s nou.n‘ it is submitted ‘that even if the
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( distinction between matters of form and matters of essentials is brought
_into the 1sraeli law by virtue of Article 45, we still have to apply to
the essential matters,the law of nationality, which was chosen instead of
the lav of domicile by the Mandatory Legislator.
There have however been cases where lsraeli judges referred .
directly to the law of domicile.137 It is submitted that this was vrong.na
As Article 64 glves the general rule for the national law, it
still remains to decide which national law, &g, in the case of parties

who have different national laws. By virtue of Article 46, we are re-

ferred to English law to decide this question, as in every case vhere
there is a lacuna in Israeli law substituting the law of domicile by the i
law of nati.omﬂ.ity.l39 -

We have seen that in English law it appears that the dual domicile

doctrine prevails; yet this is not completely certain especially since the
decision in Radwan v. Radwan (No. 2)1"'0 -
In the past| Israeli district courts, basing themselves on the
English rule, have /adopted the dual domicile docttine.ul 1f we take the
view that Israeli courts have in the past adopted the dual domicile doc-
trine then this /uld probably not be affected by the Radwan case, not

only because of its limitation to polygamous marriages and the fact that

it was henvilq qriticized. but mainly because once the dual domicile is
adopted there !7/5 no more need to turn to English lmv.M2 .
Unfortinately, here again a clear rule cannot be postulated. - /
There is no Supreme Court decision on this matter, In Funk-Schlesinger v. ’/
Minister of ﬂthe Iﬂteriot,us Silberg J. supported the dual domicile /
doctrine, Zusman J., on the other hand, based hinself on American
rules, and suggested that when the parties have different personal laws,
the lex loci celebrationis should determine the essential validity of tho
" urruge.us
In the Funk-Schlesinger case the relevant facts were these: An
Israell Jew married a Belgian of the Christian faith in Cyprus. They
received a cnrtiﬁ.ento of marriage in Cyprus and the Belgisn consul re- o
gistered the ur::lue in the Jady's passport. The Israell authori\hu -
refused to register her as a married woman on the ground that the marriage

’ vis invalid. It was decided that the registration clerk had no right to
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» question the Yoreign certificate of marriage, whether the marriage was
valid or not under Israeli law. Both Silberg J. and Zusman J. discussed
the questi&m of the validity of the marriage in Israeli law (as distin-
guished from Je\‘v‘\ish lav under which there is no doubt that every mixed
marriage of a Jew is void ap initio).

Silberg j. ceme Y0'the conclusion that the marriage was void
< on the basis of the l@; dual domicile doctrine, since by the husband's
personal law, i.e. Jewish '1“. the marriage was void. Yet he did not

+ enter into the problem of the conflicting views in English law between
the dual domicile doctrine and the intended matrimonial domicile doctrine,

as in this case the marriage would also bé void by the law of Israel,
the intended matrimonial home. Nonetheless, he appeared to support the
146

dual domicile doctrine.
Zusman J., as mentioned, supported the lex loci celebrationis, yet

clearly by way of an obiter dictum, for according to his decision the

marriage should be registered whether valid or not. In Taper v. Taperlu a .

the validity of a mixed marriage in Israel between two Israelis according
to the English common law was the issue and Vitkon J., while holding
that the marriage was invalid, since Israel does not recognize the insti- -
tution of common law marriage, stated that/pn the basis of Funk-Schlesinger,
the iex loci celebrationis applied to";n(r}i.gec of persons of different

national laws. 148 .,

It 1s submitted that there is no such rule in Israeli law, as
Zusman's suggestion was only an obiter dictum, 149
Moreover it is submitted that there is no legal basis for adopting
that rule. According to Article 64 it is the personal law that applies,
Thus it is the dual national law doctrine which prevails in Israel.
According to the view that the English rules of privai iutermtion;l
law reign supreme, it is tﬁe dual domicile doctrine which prevailw; but
not the lex loci celebrationis. .3 /
The reference to American law 18 underst
of the secular judge feeling thet injystice 1is afflicted on pqrtlu of
nixed marriages of Jews and non-Jews asz a result of the fact that Jevish ’
religious law does not recognize any such union. In this respect the

attempt to validate such sarriages is welcome, ut wmfortunately this,
' in our opinion, has no sound legal basis, 130

le. It is & result Z
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As legal analysis shows that the religious concepts should apply,
there appears to be no way to refrain from applying them. They canﬁot be
overruled as being against the secular public policy, for they are the
law of Israel and cannot be avoided by turning to American law,

To summarize the Ispdell rules with regard\to matters of essen-
tial validity, we shall‘){qiz examples of possible \situations dealing
with mixed martiages,151 undoubtedly one of the serilous problems arising

from Jewish law's prohibitions which cause internal jand international

conflict problems.

(a) A mixed marriage celé%rated abroad by two Toreign nationals is es-
sentially valid in Israel provided it is valid by their national law.
The same applies to foreign domiciliaries (in case we take the view that
the personal law in Israel is the law of domicile). In most cases the
law of domicile and nationality are the same and many of the mixed cases
involve marriages of this type, when the couple later came to settle in
Israel.152

(b) A mixed marriage celebrated abroad by two Israelis or a couple of
whom one is an Israeli Jew is invalid in Israel. Whether the Israell
dual national doctrine, or the English dual domicile doctrine applies,

As the Israeli citizen and domiciliary Jew's law, the religious law,ren-

ders the marriage 1nv1a1d.153 The marriage could be held valid if the

suggestion that the lex loci should apply be accepted.lsa_

(¢) A mixed marziage in Israel between two foreigners before the consul
of their country 1is valid if it is essentially valid by their national
lawtlss

(d) A mixed marriage in Israel between a foreigner and a Jew is definitely
invalid 1f the Israelil is the Jewish party, for his personal law would

render the marriage void. It is (semble) invalid 1if the foreigner-is

the Jew, but on a8 completely different ground, for a consul can perform

a warriage only if both parties are subjects of his country.,156

(e) A mixed marriage celebrated in Israel by two Esraelis when one is

a Jev is void as a result of Jewish law bain; applied to the Jevish party.ls,
This is not a question of private international law, bu‘t of internal con-

158

flict. It appears however that the same dual doctrine ™ will apply.

(The marrisge could,of course,be pronounced valid by a Moslem or Christian
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court if the case were referred to them by virtue of Article 55 of the
Palestine Order in Council159 or the Matters of Dissolution of Marriage
(Jurisdiction in Special Cases) Law 5729—1969.160

»

!

C. A Suggested Approach /

We have seen that both English and Israeli law appear to follow
mainly the dual domicile and the dual nationality doctrines respectively.
This is not beyond doubt, and the situation is not completely cleatiﬁ
egpecially in Israeli law.

We suggest that the selection of the proper law should be made
by chooging the law of the state most interested in the status of the
parties, considering the purposes of the laws involved. The same choice
of law rule does not necessarily apply in all cases, and different rules
may be formed with respect to different alleged grounds of voidness of
the marriage.16l

A large part of the cases deal with relative incapacities, i.e.
prohibited relationships. The purpose of these rules is to prevent unions
which are offensive to the moralityior religious concepts of tHe country
concerned. It is submitted that the validity of the marriage should there-
fore conform to the concepts of the place where they live as husband and

wife. The law of the'matrimonial home h;s the greatest interest in their
status and should determine whether their marriage is valid.

. This is not to say that the law of the state of antenuptial domi-
cile has no interest whatsoever in the parties' status. Yet, as the
interests of all the states involved cannot always be served, the law of
the most interested state should be applied, and it is submitted that
in many cases of alleged voldness and In most cases where, the 1igsue is

prdhibiged relationships, such as matters of consanguinity and aff

the state with the strongest interest is the state of the matrimonia

home . 162 A -

-
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marriedsperson. He will be free of any prohibitary rules prevailing in .
a place he chooses to leave and to which he is no longer connec ':ed.163

A court of the state of antenuptial domicile may, quite proba!ﬁy,
Invalidate a marriage of its domiciliary, if it is invalid by its dymes-
tic law, even i% it 1is valid by the law of the matrimonial home. A neu-
tral forum should, however, give preference to the law of the matrimonial
home because that state has a stronger interest to regulate the parties'
status.

The main problem with the matrimonial home, and. the intended matri-
monial home doctrines is that at the time of the marriage it is not clear
whether the marriage is valid or not. It should be mentioned, however,
that in most cases at the time the validity of the marriage is questioned
before the court, a matrimonial home has already been establishéd.

In the rare case where this is not so, there is no established
nor intended matrimonidl home, Maddaugh suggests that the courts be
agssisted by the presumption that it would have been the husband's domi-

cile,mb or that the parties would have chosen a jurisdiction that would

have permitted their unior\.165 The first suggestion seems to us inappro-
priate today because it can no longer be presumed that the woman would
follow her husband to his home. The latter suggested presumption, i.e.
that the parties would have chosen a jurisdiction permitting their union,
has the merit of validating the marriage; yet it appears 'to us that the
validating rule is too w"i.de.w6 Morem}et. status should not be affected
by intention alone,m7 and it can hardly be said that a certain state
can have a strong interest in the parties' status, when they are still
far away from {it. )

It seems therefore that as long as the parties have not established
a matrimonial home, the states most interested in the parties' status are
the states of their antenuptial ‘'domicile. Thus ghe application of the
dual domicile doctrine appears "... justifiable in all cases "In which
the actual interest of Stateu to control the marriage of their domi- .

ciliarieu has not been diaplaced through a clear localization of the
168
"

marriage elsevhere.

-




42

{x

An ineludable problem with the application of the law of estab-
lished wmatrimonial home’ is that recognizing the role of the matrimonial
home leads to recognition of similar interests for subsequent matrimonial
homes. With due respect, we agree with Glenn that because of the demand
for certainty, the first established matrimonial home should be chmsen.u9
Once the status has been decided, the law of a subsequent matrimonial
home should be considered when a divorce. 1s sought, but it should not

effect the validity of a marriage.

is applied to the concept of matrimonial home. In England, the connect-
ing factor is also domicile, but the great technicalities which over-
burden this concept would make it difficult to determine that a matri-
monial home has been es'tablished; if the place@of thé\ matrimonia—l home
should also be the place of both parties’ domicile as interpreted by the
English c'ourts.lm

From this short discussion of the doctrine of matrimonial home, '
it 18 clear that difficult problems arise with its application. These
problems are not encountered if the dual domicile doctrine is applied.
In practice, hﬁwever, the problems will rarely arise. Moreover, the
application of the doctrine of matrimonial home appears more justifiable
than the application of the dual domicile doctrine, as it aervet:a the
interests of the state most closely connected to the matter, and the in-
terests of the parties themselves.

We suggested that in every case the law bf the most interested
state should apply. With regard to prohibited relationships, we ‘subnitted”'
that it is the law of the established matrimonial home., The same should
apply to questions of polygamy, bigamy, the marriage of parties of the
same sex, and any other ground of voidness which is formed with the
purpose of protecting soclety from a unfon it regards as offcnsive.

Incapacity resulting from non;-age 1uvoives different policies.
Here both the state of matrimonial homwe and the underaged party's ante~
nuptial domicile have'ltrong interesats in hia‘ltatun.ln ~The fita:.
an interest- in preventing uttiqu which- are likely to be unstable;

%
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! the latter, to protect an immature person froa the hazards of a prema- )
. ture mrtiage.ln The court will therefore have to consider the above 3

mentioned competing laws in the specific case. A fast rule in the
abstract should noWe formed. Moreover in some casest would be dif- o
figult to justify“invalidating a marriage on the grov;md of non-age, _g._'g_..
if the couple have been living as husband and vife for many years.
/ ‘ ¢ Our suggisti(m‘ that the law of the stéte with the strongest in- -
terest should be lapplied, and that this in most cases would be the state
of matrimonial ‘domicile 43 of course, not accepted in Engl'ish and Israeli
_ laws. It shoulii ‘be mentioned however that when the validity of the mar-
. riage arises in a suit for nullity in Israel, the Israeli legislation
. hag given preference to the law 96 the parties' common, or last common 173

domicile. This can coincide with the, last established natrimonial home."
. S
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FOOTNOTES "~

In this part of the dissertation, we will deal with the validity
of marriage, as opposed to its voidness. Grounds of voidability }
will be discussed in the next part, which deals with nullity.

The distinction between void and voidable marriages has been

made according to ss. 11 and 12 of the Matrimonial Causes Act
1973, 1973, c.18. s

The titles chosen "Validity" and "Nullity" are more appropriate
for the discussion of Israeli law. This so, because in Israeli
different choice of law rules determine the validity of a
marriage in ‘a case where a decree of nullity ¢and divorce) is )
sought, as opposed to the choice of law determining the validity ¥
of marriage in any other case. See this dissertation at p. 68
With regard to English lav the titles could also have been d
Part II "Voidness of Marriage" and -Part IIY "Vpidability of
Marriaged'. (It should be noted that many English writers discuss v
grounds for voidability under the title of “Nullity". See e.g.
{Cheshire and North infra note 25 and Dicey and Morris infra
note 11, Dicey and Morris, tiowever, accovd matters of the
parties' consent a separate chapter.)

See this dissertation at p. 31.

(1861) 9 H.L.C. 193. See also Sottomayor v. De Barros (No. 1)
(1877) 3 P.D. 1, especially p. 5.

Supra note 3, at p. 212.

Maddaugh, The Validity of Marriage and the Conflict of Laws: A 2
Critique of the Present Anglo-American Pogition, (1973), 23 :'EV‘
U.T.L.J. 117,at p. 119, note 13. \ ;

Palestine Order in Council, 1922-1947, Drayton, The Laws of
Palestine III, 2569.- )

C.A. 191751, Skornik v. Skormik, 2 §.J.5.C. 327.at p. 358. )

The personal law of an Israeli Jew, his religious law, does not
make a distinction between formal and substantial validity, and
does not refer to any other law, A marriage is only valid if
valid by the religious law. . L '

C.A. 256/65, Miller v. Miller, 19 P.D. (3) 171. In Israel it
appears that the single M{;theory 1s accepted. See Shava,
The Personal Law in Israel, (1%76), at pp. 88 ff. '

See, for exan}alt;. Justice Vitkon in Skornik v. Skornik, m
note 7, at pp. 377 £f. The difference of opinion in the Supreme e
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11.

12,

13.

14,

15.

16.
17.

_ to the personal law of the parties. There is no judicial authority
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Court derives from different approaches to the relation between
Arts. 47,64 and 46 of the Palestine Order in Council, supra -
note 6. See also this dissertation at pp.25-27.Unfortunately

the confusion by the need to apply English rules through the »
channel or Art. 46 has brought the result that sometimes Israeli i
Judges speak of domicile, even though it is clear Art. 64 directs
us to the foreigner's law of nationality. See, for example,

C.A. 29/66, Yania v, A.G., 20 P.D. (2) 147,

We shall not deal with the general question of characterisation, ,
In general, see Dicey and Morris, The Conflict of Laws (9th™
ed., 1973), ‘at pp. 19-33,. In general, the English courts have
not adopted any consistent theory of characterisation. Dicey 4
and Morris propose that the rule should be flexible. This cannot
be done if the court characterises a foreign rule in accordance
with 1its own concepts and without regard to its context in the
foreign law, or 1f the court simply follows the foreign charac- }
terisation without regard to its own conflftt rule;at pp. 32-33.

(1908] P. 46. See also Simonin v. Mallac, (1860) 2 ,.T. 327.

See for example Dicey and Morris, supra note 11, at p. 239. The

English courts might have treated English requirements as to 1
parental consent as a formality and foreign requirements as g
relating to capacity 1f such were their effect under the foreign
law. L

See also Cr.A. 54/54, Hirshoren v. A.G., 8 P.D. 1300 at p. 1305. P
Silberg J. inclines to the view that English law determines the . ‘
claggification between matter of formal and essential validity,

according to the English lex fori. &

See Graveson, The Conflict of Laws, (7th ed., 1974), at p. 255. A
He proposes however that the classification should be made according Bl

for the view. Schmitthoff, The English Conflict of Laws, (3rd ed.,
1954), at p. 317 is also in favour of classification according to
the parties' personal law. But see Wolff, Private International

Law, (2nd ed., 1950), at p. 345: The law of the lex loci "
celebrationis should decide what -1s a matter of form. T
[1948] P. 83. e T o i

A difficult question of classification will also arise if according
to a foreign lav the question of the ceremony, namely whether a
civil or religious ceremony is required, 1is a matter of essential
validity, There is no English authority that the foreign persotal
law should be ignored because the ceremony is a matter of formal /
validity to which English law should apply. It should be noted
however that Maltese decrees annulling marriages celebrated in

England based on the lack of religious ceremony by their domiciliaries,
‘were refused recognition in England on the ground that this would be.
contrary to natural justice. See Gray v. Formosa [1963] P. 259,

¢
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19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

.

Jo.

_ difficult to understand wvhy England in whose internal law a certain
" number of religious marriage forms are tecognized, does not adopt

.,

‘a lack of consideration to couples belonging to the Roman Catholic

T T ) 46

Y

and Lepre v. Lepre [1965] P. 52. In both cases the marriages
re celebrated in England and the wife's law of antenuptial
omicile was English.

See this dissertation at pp. 25-27.
Silberg™J., supra note 14,

By virtue\of Art, 46 of the Palestine Order in Council, in
cases of a,lacuna, the court is referred to English law. See
this dissertation, Part I, note 40 and accompanying text.

See Hirshoréyn v. A.G., supra note 14, with regpect to Jewish
law, For the same attitude in the Catholic Church, see Wolff,
supra note 15, at p. 343,

Compare Skornik v. Skornik, supra note 7, at pp. 361, 362.

Against the application of the English classification in Israel,

see Levontin, On Marriages and Divorces Out of the Jurisdiction, (1957),
at pp. 96 ff,

Skornik v, Skornik, supra note 7, Vitkon J. treated the ceremony
as a matter of form. See also, Agranat J.,at p. 362,

See this dissertation at p. 26.

In the words of Cheshire: ''There is no rule more firmly estab-
lished in private international law than that which applies

the maxim locus regit actum to the formalities of marriage."
Cheshire and North, Private International Law, (9th ed., 1974), at
p. J16.

(1752) 2 Hagg. Con. 395. -

Ibid., at p. 412. -

g

QS

[19),:;{/79’ o

Ibid., at p. 83,

\

Wolff, supra note 15, at gp. 342~ 343, states that the rule shows

or the Orthodox churches who: regard a rel igious marriage as an
essential matter. A civil &elebration may be regarded as an act
of irreverence to the Holy Sacrement., He contends that it is

an equally liberal attitude in its rules of private International
lav and insists on the compulsory nature of locus régit actum
even in cases where the religious marriage is valid according to
the personal lav of the parties:

See also t!;ia dissertation at p. 18.

U
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(} 32. Ogden v. Ogden, supra note 12; Simonin v. Mallac, supra note“ﬁ/;.

33. Dicey and Morris, supra note 11, at p, 238, They criticize this
classification. See this dissertation at p, 18 and note 13,

g

34. Dicey and Morris, supra note 11, at p.&\238.

35. Dicey and Morris see the firmness of the rule also by~the fact
that it applies also with regards to post marriage validating
rules by the lex loci celebrationis. In other words, a marriage
will be regarded as valid in England if the lex loci later validated
the marriage. Dicey and Morris, supra note 11, at p. 236.
Starkowski v. Att. . [1954] A.C. 155.

36. When cases fall under this exception, the validity of the marriage
is exaniined by the English common law under which to solemnize
a marriage the parties have to take each other as man and wife .
per verba de praesenti. It is not clear whether an episcopally y
ordained priest should officlate as a requirement gine qua non ‘
in ﬁ%rriages outside of England. We ghall not enter this question
of requirements of English common lawy, On this matter see Dicey px,
and Morris, supra note 11, at pp. 242 ff. and Merker v. Merker
[1963] P. 283.

37. E.g.: A British subject of the Hindu religion cannot marry an
Israell in Israel as no civil marriage exists. If they marry in
accordance with the English common law, the marriage may be held X
valid in England (not in Israel). If both are British subjects, ) .
they can marry before the‘English consul and the marriage will be '
valid in Israel. See note 68; see also dissertation at p. 39 4
as a mixed marriage 1s a matter of essentials,

38. (1821) 2 Hagg. Con. 371. It should be mentioned -however that in this case,
which 1is placed by many writers under the category of impossibility
of local form, was not decided on this point alone. The point
that the parties did not submit to the local law (a basis for -
next exception, we shall deal with), vas stressed.

v

39. Ruding v, Smith, supra note 38, at p.39%.

40. (1840) 10 L.J. Ch. 100. -
41. Fine, Formal Sufficiency of Foreign Marriages, (1976), 7 Fed. L. Rev.
49 at p. 5. .

— -

. 42. Here again the marriage is examined by conformity to common law’
requirements. Those are applicable even when the parties, as
was the case in the decisions we shall hring under this head,
have no connection to the English common law. The reason for-

E this 1s that the canon law conception of marriage knows no dis-

< ) tinction between race or natiomaljity, Dicey and Morris, uugn

o
i

"3:;‘ i mt' 11, lt P- 2‘50 ?
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43,

44,

45,

46.

47.

68‘

49.
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{1957) P. 301. Before Taczanowska the law was uncertain whether

a member of an army in belligerent occupation was bound to

observe the formal requirements of the lex loci (see Ruding V.

Smith, supra note 38, and our remarks). Compliance would appear
necegsary however if the army were stationed in the territory

of a friendly power. See Dalrymple v, Dalrymple (1811) 2 Hagg.Con. 54
where tHe marriage contracted in Scotland without religious
celebration was valid, and the distinction as to the state of

one of the parties being an English officer of service in that

country wag not sustained.

N

It is interesting to note that from this case, one can assume
local form includes its private international law. 1In that case
it was accepted that Italian conflict rules would recognige the
validity of the marriage if it were valid by the national law,
and English courts would probably follow the Italian recognition.
(In that case, however, by Polish law the marriage was invalid).

Taczanowska v, Taczanowski, supra note 43, Hodson L.J. at p. 325.
Parker L.J. stated regarding a member of the occupying forces:

“No doubt it is often physically possible for him to marry according
to the laws of that country, but if he does not in fact subject
himself to that lay, what ground is there for presuming that he

has done so?", atyh. 330,

1953 3 W.L.R. 619. Here the parties were not occupation forces
but Polish nationals in a displaced persons' camp in Germany.

Dicey and Morris, supra note 11, at p. 244 note 78 state that
according to contemporary press reports Kochanskli was a test case
involving the validity of 3000- 4000 similar marriages. For the \
policy of validating marriages, see Hartley. The Policy Basis of |
the English Conflict of ‘Laws of Marriage (1972), 35 M.L.R. 571,

at pp. 572, 574.

Mendes Da Costa, The Formalities of Marriage in the Conflict of

Laws, (1958), 7 1I.C.L.Q. 7.

Ibid., at p. 226. He further criticizes the Taczanowski decision
_as ‘lacking werit for the English decision will not be recognized

““py Polish or Italian laws and it is doubtful if it will be

31.

recognized by other countries. For criticism on the slender link

to England, see also Dicey and Morris, supra note 11, at p. 246,
Criticism of Taczanowska case, see also Cheshire, supra note 25,

at pp. 330-331. & '

Merker v. Merker, supra note 36; Preston v. Preston [1963} P. 411.

But see Taczanowska v, Taczanowski distinguished in l.antavicx v,

Laszarevics '[1962] P, 171.

See Merker v, Merker, supra note 36; Simon P., on the application ot
the rule of Taczanows E at p. 295 and Prestom v. Prestom, supra - -

note 50, at pp. 427- 428.

va
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(\) 52. Foreign Marriages Act, 1892, 55 & 56 Vict. c. 23, /
Foreign Marriages Act, 1947, 10 & 11 Geo. 6 c. 33, '
53. Foreign Marriages Act, 1947, ss. 5, 6.

S4. Hay v. Northcote 1900 2 Ch. 262.

55. Foreign Marriage Order 1970 S.I. 1%;}1539%.3 advantage of the
Act is not the refraimment from the use of local law but to
receive a certificate by the consul, that a valid/marriage has
taken place. Thios they will not have to prove years later that
their marriage was indeed valid according to the lex loci
celebrationis.

‘f-ﬁ ﬂ‘ £ r? g“. -

5
L

Y,
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56. See Foreign Marriages Act, 1892, 55 & 56 Vict., c. 23, s.22 and : {
' Foreign Marriages Act, 1947, 10 & 11 Geo. 6, c. 33, s.2.

57. Supra note 7.

58. But see C.A. 65/67, Latushinski v. Kirshunen, 21 P.D. (2) 20, and
f\/ . this dissertation Part I, note 41 and accompanying text.

-

59. See Skormik, supra note 7, at pp. 357, 358, 362, 363. . -

60. Supra note 6.

61. Skornik v. Skornik, supra note 7 at pp. 356 - 358,

62. Ibid., at p. 361. See for English law, Baindail v. Baindail [1946]

|

2'

L ]
o
[

63. Skornik v. Skornik, supra note 7, at p. 377 (emphasisy added).

.64, Ibid., at pp. 377=379. It would seem that in matterp of essgential
validity the personal law, as in England, would apply but that the
personal law would nevertheless be the national law; otherwise Art.
64 has no meaning at all. The third judge in Skornik, Justice
Olshan, also subjected the rule in Art. 47 to Art.

65. Zusman J. in H.C.J. 143/62, Funk-Schlesinger v. Mipister of the -
Interior,17 P.D. 225 at pp. 252 -253.

66. See Shava, supra note 9, at pp. 163-1&7 and p. 100, See also
Levontin, supra note 22.

67. 7 LS. 139, s.2.

. 68. Thus two foreign subjects who are Jewish cannot smarry in a consular
marciage in lsrael, Por consular marriages see Palestine Order in
Council, supra note 6, Art. 67 snd Persounal Status (Consular Powers)
Regulations, DPrayton, The Laws of Palestine, II], 2605, s.4(b). Sees
also Rakover, On Consular Narriages in Isrsel, (1965). 25
m‘luit 566,




69.

70.

71.

72.

73.

14,

75.

76.

77.
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Support for this view can be found in s.l of the Law. The
marriage of Israelis outside Israel is not in the exclugsive
jurisdiction of the Rabbinical Court (for rabbinical court
always applies religious law). See Cahanoff v. The Rabbinical
District Court, 29 P.D. (1) 449 and note 6. For support of
this view see also C.A. 174/65, Badesh v. Sadeh, 20 P.D. ()
617 at p. 631, Zusman J. states that s.2 means that if at
least one of the parties is not Jewish, or if the parties
intend to celebrate their marriage abroad, the religious law
does not apply. We have not however found a direct decision
dealing with this matter. Most problems arise as in Skornik
with Israelis who had contracted a civil marriage at the time
they were foreign nationals. In that case the marriage would
be held valid by all views if valid according to the national
law or to the lex loci celebrationis (depending on the approach
to the application of English law which is taken).

We take the view that s.2 only extends the application of

religious law to Jewish foreigners, and does not state that,

regardless of their personal la¥%, Israelis can marry abroad

in a civil ceremony. We admit however that s.2 of the Rabbinical

Court Jurisdictiorn (Marriage and Divorce) Law, can be reconciled

with the view that the rule of lex loci celebrationis applies in Israel.

Thus the Israeli court accepts the remvoi from the national law
to the lex locl celebrationis and applies the latter. See supra
note 9 and accompanying. text. ’

See Skornik v. Skornik, supra note 7.

See our discussion of a doubtful marriage at pp.9-10 and the cases
cited in Part I, note 58.

%,
Funk—Schleaigger, supra note 65. This case involved a mixed
marriage, which és void under Jewish law. See this dissertation,
at pp. 37-38.

See note 76.

Supra note 7, at-p. 372. As Agranat J. suppor'ted the view that
all questions of the validity of marriage are determined by
the parties' national law, this is an exception to the applica-
tion of the national law. It can also be an exception to the
lex loci celebrationis if the national lav would refer the
question of formal vnlidity to the lex loci celebrationis (as
a renvoi). If one scceptsthe view t that lex loci celebrationis
determines formal validity, in Israeli private international
law, the statement that a marriage between Jews according to
their religious lav is alwvays valid, will form an accption

5o the application of lex leoci cogbut_:l_ont .
Skornik v. Skornik, supra note 7,.at pp. 375, 376.




78.
79.
80.

81.
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Silberg, Personal Status in Israel, (1957), at p. 242 ff.

Latushinski v. Kirshen, supra note 58,

Compare Levontin, supra note 22, at pp. 31 ff., and Appendix
No. 7, at pp. 81 ff. He suggests that all matters of personal

. status be decided according to the parties' personal law, in

their new acquired home, and not according to the law of the
place where the status was acquired.

Supra note 28.

82.& See this dissertation at pp. 23-24.

83:

84.
85.

86-

87.
88.
89.

90.

9]1.

92.

93.

9%.
95.

L

Hartley, supra note 47, at p. 574.
See note 21 and accompanying text.

For criticism, see Wolff, supra note 30.

"As we have shown, the view that the lex loci celebrationis, and

not the personal law, determines formal validitjhas also support
in Israel. 1If this view is taken, there is no difference between
the Isvaeli and English rules determining the formal validity of
a marriage.

Maddaugh, supra note 5, at pp. 139 ff. ,

Ibid., at p. 146, ‘ \

i

Supra notes43, 46.
Supra note 35.
See our discussion of a doubtful marriage.

See note 1. We are dealing here with ‘'essential matters, -'ainly -\
incapacity, non conformity with which renders a marriage void.
See also s.11 of the Matrimonial Causes Act 1973, 1973, c.18.

See Wolff, supra note 15, at p. 332 distinguishing between absolute
incapacities and relative incapacities. See also Cheshire, supra
note 25, at p. 336. ' -

D:lcay and Morris, supra note 11, at p. 265. )
‘Dicey and Norcgis, sugrn note 11, at p. 258. 'nm English law
adopts a cumulative doctrine: i.e. if one party's ll\l of domicile
regards the marriage as valid, the other's as not, the marriage
is not valid in England. See sleo for fuller discussion of tbn
possibiiities Slnu. ggp_r_n_ note 9, at pp. 80-81.

<
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96.

97.

98.

99.

£100.

101.

102.

103.
104,

105.

106.

107.

108.
109.

-

110.

lav was not proven at this point.

N~

Wolff, supra note 15, at p. 336; Graveson, supra note 15,
at p. 267; Falconbridge, Essays on the Conflict of Laws,
(2nd ed., 1954), at p. 704; Anton, Private International
Law, (1967), at pp. 277-278.

Halsbury's, Laws of England, (4th ed., 1974) Vol. 8, at
p. 342. For support of the dual domicile doctrine see also
The Marriage (Enabling) Act, 1960, 8 & 9 Eliz. 2. ¢.29 s.1

(3) and the Matrimonial Causes Act 1973, 1973, c.18, 8.11(d). o
Cheshire and North, supra note 25, at p. 343.
Ibid., at p. 336. For support of this view see Schmithoff,
supra note 15, at pp. 312-314; Maddaugh, supra note 5, at p. 146.
Dicey and Morris, supra note 11, at p. 260. o
Ibid., at p. 260: "Considerations of religion and morality...are {
apre-matrimonial matter and it would therefore be anomalous for
English law to give effect to the religious or moral principles
prevailing in a particular country when the man 18 domiciled there,
but to ignore them in the case of a woman."
Dicey and Morris, supra note 15 at p. 261. ‘"Any rule under
which 1t 1s impossible to predicate at the date of the marriage
.with knowledge of all the material factswhether it is valid or
invalid is, it is submitted, undesirable.”
1
Cheshire and North, supra note 25 at p. 337. 5 q
See ti\is dissertation at p.40 ff.discussing this issue. )

Supra note 3, at pp. 193, 224, 226-227, 234-235. But see per
Lord Campbell, at pp. 193, 207, 212-213. This case can also
support the matrimonial domicile doctrine.

Supra note 3. This case clearly supports the dual domicile

doctrine.
E.g.: Re: Paime [1940] Ch. 46, at pp. 49-50. Pugh v. Pugh .

[1951] P. 482, at 484. -
[1968] P. 314.

Ibid., at p. 336. Thisé vas decided regardless of Danish law.
Tt is possible that the marriage would also be void according
to Danish law, the law of the satrimonial donicnc.(‘;\;lt Danish

- ' RS

For further ‘upport of the dual domicile doctrine, see alao

1971)

-
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114,

115 .

116.
117.

118.
119.
120.
121.

122,
4

123,
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P. 286, at p. 295. For support of the matrimonial domicile,

see Brook v. Brook, supra note 105. De Reneville v. De Reneville
[1948]) P. 100, at p. 114 (per Lord Campbell), at pp. 121-122
(per Buckhill, L.J.); Kenward v. Kenward {1951] P. 124, at

pp. 144-145 (per Denning, L.J.).

[1973] Fam. 35. It should be noted however that this at present
is an isolated case and can hardly be hbterpreted as a change in
the attitude of the English courts. See also note 115 and accom-
panyling text.

1bid., at p.45. Cumming - Bruce J. was aware that he had to
decide between the two doctrines.

Ibid., at p. 54.

Ibid.: "Nothing in this judgment bears upon the capacity of
minors, the law of affinity, or the effect of bigamy upon capacity
to enter into a monogamous union."

\

Dicey and Morris, sugra'note 11 at p. 289. The decision was also
criticized as applying to polygamous marriage; see Karsten,
Capacity to Contract a_Polygamous Marriage, (1973), 36 M.L.R. 291
at p. 297. "The decision is hard to support. It is hard to support
on the authorities relied upon by the learned Judge and it is hard
to support on principle. In view of the number of relevant authori-
ties to which the learned Judge was unfortunately not referred, and
which are quite inconsistent with his reasoning, it is submitted
that his decision cannot be regarded as a safe guide to the law
governing capacity to contract a polygamous marriage." For support
of the decision in Radwan, see Jaffey, The Essential Validity of
Marriage in the English Conflict of Laws, (1978), 41 M.L.R. 38.

Dicey and Morris, supra note 11, at p. 270.
Ibid., at p. 271.

Moreover, the lex loci's domestic law may regard the marriage as
invalid, and yet the lex loci law intluding its rules of private
international law may yet regard it as valid.

For the policy of validating a marriage, see in general, Hartley
supra note 47.

[1964] . P. 144, For criticism of this case, see Unger, Capacity
to Marry and the Lex Loci Celebrationis, (1961), 24 M.L.R. 784,

Dicey and Morris, supra note 11, at p. 272.

(1879) 5 P.D. 94. Sottomayor v. De Barros (No, 1), supra note 3
was based on the fact that 'both parties were foreign domiciliaries.

Sottomayor v. De Barros (No. 2), supra note 122, at p. 103.

.

’
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124, For a aimilar result but different reasoning, see Zusman J. in
Funk-Schlesinger v. Minister of the Interior, supra note 65.

S e e e
»

125, Sottomayor v. De Barros (No. 2), supra notg 122, at p. 103.

126. Dicey and Morris, supra note 11, at p. 259. See Wolff, supra
note 15, at p. 334 defining the principle of Sottomayor (No. 2)
as an unfortunate one. But see Schmitthoff, supra note 15, at p.
332. He contends the decisfon can be sustained on two grounds:

‘# - (1) that the President of the court was under the mistaken

¥ impression that he was dealing with penal or discriminatory inca-

pacity and (2) that on the facts of the case England was the

intended matrimonial home. See also note 132.

127. See also Halsbury, supra note 97, pp. 315, at p. 344, with regard
to this exception as a matter of public policy.

. 4
1 .
; 128. Dr. Morris, Dicey and Morris, supra note 11, at p™275.
| 129. Scott v. Att. - Gen. (1886) 11 P.D. 128; but see Warter v, Warter
i (1890) 15 P.D. 152 where the English court did not regard the Indian
} prohibition as penal, and gave it effect.
130. [1909] P, 67. s ~
: 131. As such the case was upheld by Papadopoulos v. Papadopoulos [1930]
i P. 55.
H
i 132. See Chetti v. Chetti, supra note 130, at p. 87. At p. 83 the .1

principle expressed in Sottomayor v. De Barros (No. 1), supra- T
note 3 at p. 7, that "No country is bound to recognize the laws

of a foreign state when they work injustice to its own subjects.”
was cited with approval. See also Sottomayor v. De Barros (No. 2),
supra note 122, at p. 104.

-

i 133. See this dissertation at pp.38-39.But see Englard, Religious Law
in Israel Legal System, (1975), at pp. 139 ff.

r

- 134. Supra note 6.
135. Art. 64 of the Palestine Order in Council, supra note 6.

136. See this dissertation at pp. 25-27. ,

137. C.A. 29/66, Yania v. A.G., -20 P.D. (2) 147.by Silberg J. See
! also 77/66, Davis v. Woodall, 59 P.M, 151, where the law of
! ‘ nationality vas not mentioned.

. 138. For support for the lav of nationality, see Skornik v. Skornik,

N ;1 supra note 7; 1052/50 Bevinter v. Karpani, 8 P.M. 467; 954/64 -
e I Pachoski v. Pachos¥a, 41 P.M. 119; Latushinski v. Kirshen, supra -
note 58, See also Silberg, supra note 78, at pp. 228-235. .
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141.
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143,
144.
145.

146.

147.

148.

149,
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See Hirshoren v. A.G., supra note 14, Silberg J. utilizes this
method of applying the English rules but fubjecting them to the
lex patriae.

Supra note 111.

1234/54, Cook v, Solomon, 11 P.M. 321 at pp. 325-326. 579/50,
Rokstein v. Rokstein, 14 P.M. 283 at p. 287. 1297/57, Rachman v.
Rachman, 15 P.M. 68 at p. 74. All these decisions, however,
were given by Kister J.

See Shava, Validity of Marriage Between Parties Subjected to
Different Personal Laws: Is There a Weakening in the Position of
the Cumulative System, (1974), 4 Iyune Mishpat 58,

Supra note 65.

Funk-Schlesinger, supra note 65, at pp. 233 ff.

Ibid., at pp. 233-240. It is intereating to note that Silberg J. .

was ready to regard the Belgian lady as married if it were proven

that Belgian law applies the distributive doctrine, and regards

her as married, even though her "husband" had no capacity to marry

her, according to his personal law. Thus Silberg is ready to

recognize a wife to an unmarried man. In this case however as

Belgian law was not proven on this point, it was presumed to be 5
similar to the Israeli law. As Israel follows the comulative

doctrine, i.e. dual nationality doctrine, Silberg J. held that

the marriage was void. See also Shava, supra note 9, at pp. 80-81.

‘ -AAA_AALAMJ; —— ———— ,..‘.—.“__

C.A. 373/72, Taper v. The State of Israel, 25 P.D. (2) 7, at p. 9.
“In that case the construction of doubtful marriage could not be . {
uged as the marriage. is invalid under Jewish law, ' i

Ibid.

See Zugman J. in Funk-Schlesinger, supra note 65. See also Cahan J.
in Taper, supra note 147, at pp. 17- 18. ,

We have tried to refrain from mentioning our personal opinion
with respect to the reign of Jewish religious law in Israel, and
have unfortunately many a time, on the basis of legal analysis come to
an unwelcome conclusion that the religious law should be applied.
Cases of mixed marriage are an acute problem. However, it appears
to us that this should be solved by the Legisiator. In general,
on the ‘right to marry in Israel, see A. Rubinstein, The Right to
Marry, (1973), 3 Lyune Mishpat, 433. The effects of an {mvalid
marriage in Israel are mitigated, however, because of the rights
Israeli law recognized, as due to the reputed spouse; on this
matter see Friedman, The Uummarried Wife in lsrsell Law, (1973),

k!
-
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3 .

(.‘ 3 Iyune Mishpat 459; Shava, The Unmarried Wife, (1973),
3 Iyune Mishpat 484. Moreover, a further protectiotieis
given by the Penal Law Amendment (Bigamy) Llaw, 5719-1959,
13 L.S.I. 152 8.4 (1). For the crime of bigamy, it is o
irrelevant if the marriage is valid under the law of
the state in which it was contracted. See also Cr.A. 291/64,
Wineberg v. A.G., 19 P.D. (1) 150.

P e i

o ame s

s

151. In general, on the validity of mixed marriages in Israel,
see Shava, Validity of Mixed Marriages in lsrael, Part I,

& (1976/7), 5 Iyune Mishpat 526; Part II, (1978), 6 Iyune
™. \IQ&pat 14,

6. —

© ~
,152./See Yania v. A.G., supra notel0. See also Skornik v. Skornik, ﬁ_
/ supra note 7. It should be mentioned that in the lsraeli

cases the conflict of different national, versus domiciliary
/ law did not arise as both factors coincided.

| : ~ /

153. It would also be invalid if the intended matrimonial home

doctrine were followed, if the parties returned to lsrael.

i See Funk-Schlesinger, supra note 65 at pp. 235-240. |
¥
{
3

Bz

154. Funk-Schlesinger, supra note 65; and Taper, supra note 147, at

p. 9. There are writers who think a trip outside the country
all problens - e.g. Shiloh, Marriage and Divorce in Israel,
, 5 Is.L.R.479 at p. 494: "...since civil marriages
ebrated abroad are recognized in Israel, it is the
: practice of mixed couples to go abroad (the nearest place is
¢ Cyprus) for their wedding." But see E. Vitta, Codification of
Private International Law in Israel?,(1977), 12 Is.L.R. 129 A
at p. 149. On the Funk-Schlesinger case: "The courts there-
for have shown a degree of tolerance in relation to civil .
marriages abroad, mostly celebrated in the nearby island of L

! - Cyprus and, although refraining from a formal recognition of A
3 . their validity, ordered the Minister of Interior to register e
ﬁ the parties as married." (enplmsis added) . [ 1

155. See Art. 67 of Palestine Order in Council, supra note 6 and the
regulations according to it, supra note 68.

156. See 8.4 (b) of the Personal Status (Conular Powers) Regulations,
supra note 68, which permits performing a ceremony when only one
party is subject of the consul's country. In that respect however
there 1s a sound basis to assume that section as -ultra vires to
Art. 67 of the Palestine Order in Council. See Rakover, supra
note 68, and Shava, Validity of Mixed Marriages in Isrsel, Part I,
supra note 151, at PP. p. 552 ~ 553. .

5

157. See Taper y. State of lsrael, supra note 147.

iy ,gg 158. See Shava, The Permnl Lnr in Israel, (1976), pp. 130-133.
e ” |, See Vitta,’ The Conflict of !gml u\n. (1970), 3 It.L.l.

7337 at pp. 345-348. ' ,
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Supra note 6. - ’, ,‘
. N :
23 L.S.1. 274, "

i N
7 D
Some support for this view can perhaps be found in the decision *
of Radwan v.:Radwan, supra note 11X at p. 54. Cumming ~ Bruce J. .
limits his decision to matters of polygamy. A different choice

of law 1is possible for other matters of capacity.

See Graveson, Matrimonial Domicile and the Contract of Marriage,
(1938) , 20 Journal Comp. Leg. 55 at p. 68. See also ;ddaugh,

supra note 5. Compare Levontin, supra note 80 who suggests that’
status should be decided according to the parties' new nationality.

We will not discuss all the advantages of the matrimopial demicile
doctrine. Graveson, supra note 162 at p. 67 suggest Fhat the

doctrine can be regarded as a rule wore likely to validate a

marriage because it has to be valid according to one law only.
(According to the dual domicile doctrine the marriage has to be ”
valid according to both parties' antenuptial domicile.) It should

be clear however, that the doctrine of matrimonial home does not
necessarily validate a marriage. It .ls therefore criticised by Swan
who suggests the doctrine should only be used to validate a mar-

riage. See Swan, A New Approach to Marriage and Divorce in the
Conflict of Laws, (1974), 24 U.T.L.J. 17, at pp. 23, 36. On the
policy of validating a marriage see/ also Hartley, supra note 47.

This is Cheshire's proposition. See note 99 and accompanyifig text.

Maddaugh, sugra note 5 at p. 137 2
L
But see, for a wider validating r/ule, Swan, supra note 163. “a

Glenn] Capacity to Marry in t.he/ Conflict of Laws: S¢m¢ Varlations
on & Theme, (1978), 4 Dalhousizé L.J. 157, atp. 159.

Ibid., at p. 159. Compare Jaffey, supra note 115 at p. A1 Tf
no matrimonial home was esta 1isfied 1t is re-momble to presume
it will be established in th place of antenuptial t{ icile of
one of the parties.

Glenn, supra note 167, at pp. 162-164. l ‘
See Part I note 48 and . ac ,

Contra Pugh v. Pugh, a note 107, a different approach wag
taken by the English cou Fte. " .

See Jaf fey, supra note 113 at pp. A5-46. ‘ He suggests the under-—
aged party’ s lmv should apply.

~

See 5.5 of the Matters of Dissolution of Marriage (Juriudiction _\ .
in Special Cases) lLaw, 5729-1969, 23 L.S.I. 27& and -gee Part- IV
note 82 and acco-pcny?u text. ,

F
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NULLITY OF MARRIAGE AND CHOICE OF LAW

. T
In English law the same choice of law rules determine the validity,

b of a marriage, whenever ft is questioned before court in a’suit for a de-

cree of nullity or any other. This is so at lLeast when the marriage is '
alleged to be void as a result of defect in form or incapacity, absolute
' or relative, ;)f the parties to enter it. 1In Israel however this is not
: the case. The choice of law \ipg the validity of a marriage

~ 1

when its dissolution or a decree of nullity are sought, -are different

%
¥

from the rules governing its validity for any other purpose.l

- This inconsistency has grave reéults especially when the marriﬁ\tg{a .

is alleged to be void, for the same court can arrive at the conclusion \\

that a given person is married for one purpose, and not so for another.

A -situation that does not conform neither with uniformity of a person's

atatus, at least so in the courts of one state, nor with justice, as anox

malouys results of a split status are a natural result of this situation.2

A. English Law i
1. There Is No Clear Rule Which Law Governs Voidable Marrjages N O

‘The grounds for nullity of marriage in English domestic law are
stated. in the Matrimonial Causes Act 1‘973.3 Thus a marriage is \voidl' when
the parties are within the prohibited degrees of relat?iohship, either
party kis under the age of sixteen, one {mtty is al.re.ady lawfully married \
at tire time of the marriage, an English domiciliaty enters a polyéanous
] marriage, or when the pai‘ties are not male and female respectively. ' The
marriage is also void when the formalities of marriage ha\}e not been
conmplied with.s i’ .

Sec. 12 states the grounds which render a marriage ,/vaic!able.u
These are'inc’apac:lty to consumsate, wilful refusal to congummate, lack of
valid conseént, mental disorder, venmereal’ disease and pre{uncy” of the

respondent by another man.® _ .o -

LY
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Sec. 14 of the Act makes 1t clear that it does not preclude the
application of foreign law when the Fnglish rules of private international
law direct it.7 It is clear 3zerefore that the formal validity of a

marriage is determined by the /lex loci celebrationis,’and matters of es~

sential validity, at least when the marriage is alleged to be void (i.e,
mainly matter of capacity) ark decided by the lex déﬁicilii, probably
according to the antenuptial dénigjle of both parties.B

With regards to voidable marriages, however.YEnglish rules of
choice of law are not quite clear. Different decisions have supported
different views,and in most of them English law has been applied.

Until 19&79 the question of choice of law did not arise, and
English law was applied. Thus both in Easterbrook v. Easterbrooklo and

Hutter v. Hutter,11 once the question of jurisdiction was settled, the

court continued to apply English law. In both cases the husband was not
an English domiciliary, the marriage was celebrated in England, the wife
an English domiciliary. On a factual basis these cases could also support

the view that lex loci celebrationis or the wife's antenuptial domicile

decide her wilful refusal to eonsummate. The automatic application of the
English law can support the view that the lex fori applies, yet both cases
were undefended, foreign law was not pleaded, and no definite rule can

12
therefore be derived.

X}

in Robert v. Robert13 the question of chofice of law aroge. Both

parties were domiciled in Guernsey and there the marriage was celebrated.
The wife petitioned for nullity on the ground of the husband's wilful
refusal to consummate. Barnard J. decided that the lex loci celebratiqniﬁ
should be applied.

"

«++ I ought to apply the lex loci ceMebrationis, for the following

reagons. Wilful refusal to consummate a marriage, in order to
‘Jjustified on principle as a ground for annulment and not

dissolution, must be considered as a defect in marriage, an

error in the quality of the respondent."14

He added however that if wilful refuisal to consummate'a marriage
should be consideréd as aéfecting capacity, the lex domicilii should ap-
piy. “In that case however the lex domicilifi of -the parties and the lex
loci celebrationis was the law of Guernsey; moreover wilful iefusal to

consummate vas also reeosniaéﬁ by the English law, the lex fori.

v
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In De Reneville v, De Reneville15 the wife petitioned for nullity

on account of incapacity and of wilful refusal to consummate. The law of
the husband's domicile, also the law of the matrimonial domicile, was
applied.

In Ponticelli v. Ponticellil6 in a hugband's petition for nullity

on accoynt of his wife's wilful refusal to consuﬁmate, English law, which
was the husband's IQQ of domicile and the lex fori, was applied, and the

lex loci celebrationis, Ttalian law, which was also the woman's ante-

nuptial domicile, was not applied. In this case, Sachs J. determined
that wilful refusal cannot be categorised as a matter of form to which

the lex loci applies. He stated his support for the lex domicilii over

the lex fori, yet no choice between the two was needed in that case.
There appears therefore to be a tendency towards applying the Maw
of the matrimonial domicile or the law of the husband's domicile.
With regafa to consent17 also, there is no conclusive rule that
can be derived from the decisions. In some cases choice of law was not
explicitly considered at all.

In Hussein v. Hussein18 the wife's pre-marital domicile was English,

the husband's Egyptian. The marriage was held void according to English
law. This was the law of the wife's antenuptial domicile. Yet there was
no discussion of choice of law.

In Mehta v. Heht819 also, English law, which was the law of the

wife's antenuptial domicile, was applied. It fs not clear whether this
was because it was the law of her antenuptial domicile, since Indian law,
which was the husband's domiciliary and the law of the place of celebrationm,
was not proven, or more likely because English law was applied automati-
cally as the lex fori.

In H., v. H.,zo a question of choice of law arose. It was however
not decided whether Hungarian law, the woman's antenuptial law of domicile,
or English law, the lex fori, should decide the matter as by both there

was no valid consent.
In Parojcic v. Patojciczz it was decided that the lex loci cele-

brationis should apply.
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We have mentioned several cases and no conclusive rule, except
the tendency to apply English law, can be derived. It seems however that
there 1s a strong tendency today to determine the validity of consent
according to the law of domicile. In Apt v AEt23 the right distinction
between congsent and the form of giving it was made.

"In our opinion, the method of consent as distinct from the
fact of consent is essentially a matter for the lex loci
celebrationis ..."24

And in the later cases;‘ Way v. Wazzs and Szechter v. Szechtev:,26

the law of domicile of the parties was chosen. No definite rule can be

formed however as in Way the law of the husband's domicile and the English

lex fori were the same and there was no difference between it and the law

of the woman's antenuptial domicile, Russian law, which was also the lex

loci celebrationis. 1In Szechter the law of the parties’ domicile and the

lex loci celebrationis was Polish, yet there was no difference between

that law and the English lex fori. The reasoning of Sir Jocelyn Simon P.,
however, 1is important,

"The ... question is what is the proper law to apply in order
to determine whether an ostensible marriage is defective by
reason of duresg. There is little direct authority on this
matter. But the affect of duress goes to reality of consent
and I respectfully agree with the suggestion in rule 32 of
Dicey and Morris, Conflict of Laws, 8th ed. (1967), p. 271,
that no marriage is valid if by the law of either party's

+ domiclile one party does not consent to marry the other., This
accords with the old distinction between, on the one hand,
"forms and ceremonies) the validity of 'which is referable to
the lex loci contractus, andyon the other hand,"essential
validity! by vhich is meant ... all requirements for a valid
marriage other than those relating to forms and ceremonies,
for the validity of which reference is made to the lex domi-
cilif of the parties ... Moreover in Way v. Way (1950) P. 71,
Hodson J..said,at pp. 78-79:'questions of consent are to be
dealt with by reference to the personal law of the parties
rather than by reference to the law of the place where the
contract was wade. This view is not covered by direct au- A
thority, but it is I think, supported by the judgwent of

Lord Merriman P, in Apt v. Apt. ..."27
It appears therefare that with regard to consent there is support

for the application of the law of the parties' domicile, in Sgzechter,
either parties' antenuptial domicile. )

i
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Our short survey shows that there is no one rule applied to all'
grounds which render a marriage voidable, and the same grounds themselves
have been subject to different choice of law rules.

Graveson subm1t528 that the question which 'llaw’should determine .

‘grounds of voidability of marriage depends on how those grounds are

treated. They may be treated as relating to the f}(:mation of marriage;
if so it rests to be detemine:(i if they are matters of formality to which
the lex loci applies or matters akin to capacity to which the lex domi-
cilii should apply. They may be treated as grounds similarfio dissolution.
in which case, as in divorce, the Engli:shslex fori is applied. A third
possibility is that they be treated as a separate question of essential
validity,

It is not clear how these grounds are treated in the case-law. ~

Thus in Robert v. prert29 refusal to consummate was treated as part of

the formation of marriage, and as a lack in form, but in Ponticelli v.
Ponticelli3o Sachs J. declineaﬁ:to categ‘&ize it as a matter of form.

In cases such as Eastetbrook31 a“nd Hutl:er:32 there was no discus-
sion as to choice of law. It appears however that they may support the
second view, that these are matters of dissolution, since English law
was automatically applied.33

Graveson suggested that De Reneville v. De Reneville% can be

interpreted as treating voldability grounds as a matter of essential
validity different from capacity and formation of urriage.35 But this
15 probably because the wider implications of the aecision. that the law
of the matrimonial dﬁnicile should determine the essential validit} of
marriage, is usually rejected. .

\we see that it is not clear how grounds of voidability are treate/d
in the 1ish case law, and as a result, different choice of law vas
made in the various cases examined. . : :

ALL the cases examined dealt vith grounds of voidability vhich
re recognixed by the English dowestic lav. There is no authority whether
English court will annul a woidable marriage on grounds unknown to
11sh law.| There. have been cases vhere foreign prohibitions rendering
marriage void have been tmpiul.” There is howewver wo “t!sorttym

or application of foreign grounds which render a marrisge voldable.

3
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‘pears to show that their main purpose is the protection of the aggrieved

63

In principle there is no reason not to a#ply foreign grounds,
(unless, of course, the view is taken that grounés for anpulment should be
treated as grounds for dissolution, in which cask the lex fori applies,

38

and there 18 no selection and application of another law). Application

of foreign law is contemplated by Sec. 14(1) of the Matrimonial Causes
Aclt 1973.39 This question will probably have more importance now that the
basis of jurisdiction for annulment has been brbadened.l'o This will give
rise to more opportunities for the nvolvement"of a foreign law. Moreover,
in practice, as the rules of basis for jurisdiction have been greatly s‘gj
plified, the main issue of the case wiil no longer be the courts' juris-
diction as it was in the past, aﬁd more \consideration may perhaps be given

to the question of the selection of the pxoper law.

2. A Suggested A)proachM

It 1s suggested that selectfon of the proper law should be made
according to the ground of invalidity. In the process of selecting the
proper }\av, all relevant laws, their purposes and\the interests of the
different states involved should be considered. .

It appears to us that the English law's grounds of .voidability
are matters of the essential validity of the marriage. As we have
suggested with respect to other matters of esgential validity, the choice
of law should depend on the ground of alleged invalidity. J
a large part of the grounds of voidability have the sal;e cha
in common, characteristics different from most other matters o
validity, in most cases a different choice of law is required.

An examination of the English grounds of voidability, whith in-
clude impotence, wilful refusal to consummate, the wife's pregnahc l{y ’

of the marriage, and even venereal disease,‘ ap~

However, as
acteristics
esgsential

party. They are of sn individual character and not of a more public ¢ .
ture and knowledge, unl%ke. for example, affinity or polygamy.
In addition, the fact that the \\artlige is valid, unless one party

‘chooses to invalidate it, indicates that \the purpose for the ground of

voidability is to protect the sggrieved party from & defective marriage.

Fx
o~
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N
The rule is not meant to protect any state's public policy from an offen-
sive marriage, as the state 1s ready to accept the marriage as long as

Sl N
one party does ndt choose to invalidate 1e. % CL :

Thus from the nature of the grounds and their effect, it appears
that the policy behind them is to protect an aggrieved party from a mar-
riage he would not have contracted had he known its defect.['6

With regard to consent, the purpose of the invalidating rule is
to protect the party whose consent was not valid, e.g. as a result of
duress.fron a marriage he did not contract wilfiflly.

It is suggested that the above mentioned ground of voidability47
should be determined 1in most cases by the 1law of the antenuptial domicile o
of the aggrieved and non-consenting party,l'8 and he should be entitled to
the protection that his law confers upon him. He contracted a marriage
not expecting it to be defective. His expectations at the time of the
mrriagé would probably be according to the notions and concepts of his
commurifty. A party should not, however, i)e entitled to invalidate the
marriage if it is invalid only by the other party's law and his law offers
no protection. l -

It can be argued that the respondent, the 'defective' party; is
entitled to the protection of his lav}\. and if the law of his antenuptial
domicile regards the marriage as valid\ the invalidating rule of t{\e ag~
grieved party law should not be aPPlied.\\ It seems however that:

« ", ..the value judgement should be wade that it is more unjust
to hold a party unwillingly bound to a marriage which by the
notions of his community is defective than to deprive the other
party of a marriage relationship which according to his law
ought not to be annulled ,,,_"&9

The dual domicile doctrine vould, therefore, not be apptopriate.so

antenuptial domicile

The choice between the law of the aggrieved party'
.51 The invalidating

and the law of the matrimonial home 18 more difficul

The -do. however, indi-
As already die-
] \tetcgt in the
pn tles' statu-‘ As a result, it has an interest in the application of
its ‘protective invalidating rules, and in upholding the validity of the
marr when it does not offer any iuvalidating rules. . . \\‘\
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The interests of all th states involved cannot always be served,
It seems to us that in the dbove mentioned cases a party's right to in-
validate a marriage should not be refused because such right does not
exist in the state in wl‘ich he intended to live as a married person, on

-the assumption that the marriage would not be a defective one. Likewise,

the law of the state of the matrimonial homé should not apply to a party
who did not validly consent to the marriage and never intended to establish
a matrimonial home in that m:ate.53

It appears to us tha‘t this case is different from the situation
in which two parties marry in contravention of prohibitory rules of their
domicile, and willingly choose to establish their home in a jurisdiction
which approves of their marriage. Moreover, in the case of voidable
warriages, the emphasis is on the parties' interest, as the decision to
invalidate the marriage depends on their will.

We would like to emphasize, however, that the iInterests of the
involved states and the purposes of their law should always be considered.
The application of the law of the antenuptial domicile of the aggrieved or
non-consenting party will be the proper law in most case$ but not in all
of them. Thus, for example, the state of matrimonial dopicile may have
iage when one party

is suffering from venereal disease.sl. in which case its law should be

applied. J

It is difficult to pinpoint the state with the greatest interest
to determine the validity of marriage when mental disorder is alleged.ss
The state of the antenuptial domicile of the aggrieved party may seek to
protect him from an unfitted spouse. The state of the matrimonial home
may be interested to avoid an unstable marriage. The state of the mentally
disordered party may-seek to protect him from marriage, for which he is
unfitted. In such a case thire 1s no indication which law would usually
h_a!e the strongest interest in the matter. Allﬂ‘the relevant laws should
be considered and their different interests gyaluatﬁd in the specific e
circumstances., ¥ .

As we , thera is no authority that foreign grounds of ‘
voidability English law have been applied. There is no ‘reason
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vhy they should not be.56 It is suggested that foreign grounds of the

same category, the same nature and effect, as most of the English grounds
of voiq(ability should be treated in the same manner. Thus, for example,

1f a decree of nullity is sought becaus;~ﬂ at the time of the marriage another .
woman was pregnant by the husband, or because the petitioner was mistaken

as to the attributes of the respondent.57 the law of the aggrieved party's
antenuptial domicile should be applied, unless, of course, some other law

has a strong interest to regulate the mattér.

B. Israel

1. Separate Choice of Law Rules in Suits for Annulment J

Until 196958 a foreigner could not get a decree of dissolution of

his marriage in a civil court in Israe1.59 The restriction was interpreted
to include a decree of nullity for voidable and even vold marriages. This |
was so as a result of the courts' interpretation that the prohibition

against giving a decree of dissolution in Article 64(1) of the Palestine

Order in Council included a decree of nullity.eo The amendment of the i

Palestine Order in Council in 1935, which was a continuatioh of Article B

65 which deals with the religious courts' jurisdiction, stated that: "for 4

the purpose of this Article decree of dissolution includes a decree of f?v

nullity." K . ﬁ—"l
No such definition was added to Article 64(1), yet this wide “E;':*

restriction wds also applied to the civil courts' ":1utisdi.t.:t::l.on.61 \\\ '“;_;
Having no jurisdiction, no choice of law rules were formed, of\

course.62 The problem of the applicable law arose in Israeli internal \ .,

- conflicts which regard to a mixed marriage or a marriage of members of \\, o

an unrecognized religious community in Israel,. all of whom were Israeld
citizens. There was jurisdiction but no applicable law.63

The Matters of Dissolution of Marriage (Jurisdiction imn Specialc.un)
Law, 5729-1969%
foreigners and also gave eboico of law rules, which solved slso the
problems of Israelis over vhom there vas jurisdiction in the past, but no
applicable law. The solution is uniform for both void and voidable mar-
rmu.ts and has wo regard to any lex fori comcept. This is understandadle

gave the court- Jurisdiction to dissolve’ marriages of
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because Israel has no territorial family law. Moreover in Jewish law
there is no such thing as a voidable marriage.

The choice of law rules in & decree of nullity are stated in
Sec. 5 of the Law:

"5.(&) The District Court vested with jurisdiction under this Law
shall apply one of the undermentioned to the matter, in
the following order of preference:

(1)  the domestic law of the common domicile of the spouses;

(2) the domestic law of the last common domicile of the
spouses;

(3) the domestic law of the country of which both spouses
are'nationals;

(4) the domestic law of the place where the marriage was
contracted:

Provided that the Court shall not deal with the matter in
accordance with any such law as aforesaid if different rules
would apply..thereunder to the two spouses.

(b) In the absence of any law applicable under subsection (a),
the Court may apply the domestic law of the domicile of one
of the spouses as it may deem just in the circumstances of
the case.

w67 ‘

(c) ... «

The underlying principle in these rules, 1s to apply a law common
to both spouses. Such a law will only be applicable if the same rules ap-
ply thereunder to both spouses. This provision 1s understandable because
the Israelil legislator was,n probably, interested in solving complex situs-
tions of mixed marriage, when both ggrties vere Israelis subject to dif-

“For

erent personal lnvs.6

‘ g\ It appears, however, that even if this was an appropriate solu-

n to solve Israel's internal conflict, these choice of law rules are
not suitable to resolve problews of private international 1“.69 It is

. difficult to understand why the law of the parties' last common domicile

should determine the validity of their marriage. The last common domi-

cile of the pqrt{.es mnay of course coincide with the ,place;\of the estnblini:-
ed matrimonial home, but not necessarily so. Houovc‘r',wu already sug~
gested in casba vhere the application of the doctrine ﬁf the matrimonial
howe 1is approprhta, the law of the first and not the lut ntrihonhl

home should be nppl.iod.m -~ .

. an
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Subjecting all grounds of invalidity to the same choice of law
rules simplifies the process of selecting the proper law. It does not,
however, provide an adequate choice in all matters. Thus the Israeli
choice of law rules do not take into consideration the law of the parties'
antenuptial domicile in cases where that law has the strongest interest
to regulate the matter; for example, to protect an aggrieved party from
a defective marriage.71

The most serious defect of this Law, which is felt in cases of
nullity, especiall; when the marriage is alleged to be void, is that it '
brings chonsistency into the realm of personal status, and results in T
the spligzing of a person's status. Thus when the validity of marriage )
arises before an Israeli court as a direct question, e.g. when a declara- {
tion that the marriage is valid is sought.72 or as an incidental question, J
e.g. in a suit for maintenance, the validity of the marriage will be deter-
mined according to the parties' personal law at the time of the marriage.73
When the validity of marriage is questioned in a suit for mullity, it will ,i
be determined by the law of the parties' last common domicile, or anpther
law, as indicated by Sec. 5 of the Matters of Dissolution of Marriage
(Jurisdiction in Special Cases) Law, 5729—1969.7“

The difference between the choice of law rules in Sec. 5 and the
.choice of law rules in the Palestine Order in Council, 1922-1947, makes
different results and a splitting of status a most probable outcome. The
‘main differences formed by the new Law are as follows:
a) Preferring the law of domicile over the law of nationality, which ‘

prevails in Article 64; . “}ii

b) Preferring a law vhich 1s common to both parties in contrast to the

dual nationality doc e which 1s probably the doctrine accepted in . ﬁ;wi
Israe1;75 . ‘{,ﬁ
S

c) Referring the court to an internal law, and not to a system of law

including its rules of private internationnl law to which the court

i3 referred by Article 66.76 .
d)o va one hccepts the view that the English distinction between matters

,of form and matters of essentials is accepted in st-ael,z7 an addi-

tional difference arises as the Law makes no reference to such.a

dhtinction.n ' 4

1
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It appears that the legislator disregarded the fact that the .
validity of marriage and its annulment are linked questions. As a result :
of this new legislation, a person can have a divided status; he may be
regarded as married and unmarried for two different issues.

As yet, we know of no situation where the courts have been faced
with such a divided status.eo We would like, however, to give an example
that might occur under the present law.

Suppogse an Israeli Jew marries a Christian domiciled in England
in a civil marriage in England, and the couple decide to live in England.
There they build the matrimonial home and raise their children. There
is no doubt that the center of their 1life is England. After ten years the
husband returns to Israel and the wife sues him for maintenance. The: ,‘
court may well decide that she has no right for maintenance as the mar-
riage is not \ra].id.81 ;

Upon hearing this the woman asks for a decree that her mattiag; :
is a nullity, The President of the Supreme Court will refer the matter . .
to the secular court. That court will apply the domestic law of thé com—
mon domicile of the spouses, English law.82 By English domestic law the ]
marriage is valid. The woman is therefore not entitled to a decree of

nullity.

T
AT
e
™~

This example, which s quite conceivable, is linked to the probieu
of mixed marriage in Jewish law. But problems of split status can also
arise with regard to foreigners. Thus, for example, a marriage valid by
the parties' national law of the time of their marriage can be held void

if void under their common domicile.
This problem of splitting of statu; is especially grave in Israel
where a splitting of status is a possible result of the validity of a mar-
riage being an issue in civil and religious c:ourt:\s\83 The Matters of
Dissolution of Marriage (Jurisdiction in Special Caé\es) Law, 5722_1959 has N
added the possibility of a split status in the fecular\courts themselves.
This anomaly, as ve have seen, does not exist in the English rules
of choice of law. ‘
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FOOTNOTES

See Arts. 46, 47 and 64 of the Palestine Order in Council,
1922-1947, Drayton, Laws of Palestine III 25693 5.5 of the
Matters of Dissolution of Marriage (Jurisdiction in Special
?ageg) Law, 5729-1969, 23 L.S.1. 274.

See our dissertation at p. 68-69.
Matrimonial Causes Act 1973, 1973, c.18.

5.11 of the Matrimonial Causes Act 1973. For the distinction
between void and voidable marriage, see De Reneville v.

De Reneville [1948] P. 100, at p. 111. "A void marriage is one
that will be regarded by every court in any case in which the
existence of the marriage is the issue as never having taken
place and can be SO treated by bothparties to it without the
necessity of any decree annulling it: a voidable marriage

is one that will be regarded by every court as a valid sub-
sisting marriage until a decree anmulling it has been pro-
nounced by a court of competent jurisdiction.”

See s.11. See also comment in Halsbury's Statutes of England,
(3rd ed., 1974) Vol. 43, at pp. 553-555.

See also Halsbury, supra note 5, at pp.' 555-556. See note &.
The effect of the annulment of a voidable marriage is pro-
spective, s8.16 of the Matrimonial Causes Act 1973, 1973, c.1B.

See 8.14(2), for English law governing validity of marriage
celebrated outside England according to English law,

See this dissertation, at pp. 32-33 and see Part II,
note 1.

Tn Robert v. Robert [1947] P. 164, the question of choice of

law arose. See also Kennedy, A Comment on Jurigdiction and
Choice of Lav in the Nullity of Marriage, (1947), 25 Can. Bar
Rev. 1012 at p. 1015, "...the fact that the judge deliberately
choseythe law of a place other than the forum is a major step
in bringing the matrimonial conflicts law into better shape."”

[1944] p. 10.
[1944] p. 9s.

@

See also Falconbridge, Ensays on the Conflict of Lavs, (2nd ed.,
1958), at pp. 695-696. : .
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Supra note 9.
' - -
Supra note 9, at pp. 167-168.

De Reneville v. De Reneville, supra note 4.°
. R - \_\_ 1
[1958]-P. 204. See especially at pp. 214 i3 H

Lack of valid conset}st was probably a ground which rendered
the marriage void in the past. ;

[1938] P, 159, \ S
{1945) 2 A1l E.R.. 690. -
[1954] B. 258,

The law of the husband's domicile, French law, was not con-
sidered, yet it was not pleaded.

[1959] 1 A11 E.R. 1.

[1948] P. 83. )
Ibid-' at‘P. 88‘. . 0' .
[1950] P. 71. “ ' .
[1971] P. 286. - , .-
Ibid., at pp. 294-295. -

Graveson, The Confljict of Lavs, (7th ed., 1974), at pp. 340 £f.

~
Supra note 9. T : °

~ P .
Supra note 16,
Supra note 10.
Supra note 11..

Craveson, supra note 28, at p. 341. It should be noted
thar foreign law was not plﬂdad. .

¥

Q a note fio 3 ' . "
Graveson; upra sote 2!. at pp. 3&1-3“, lle contands that this
is the right iaterpretstion of the 1le cass, snd can -
find support to the wiew that wihbility area .
separate qmtioa of essentials 0 1n ' ) 1’99).'

’0 ‘20. -ﬁ iR I 5 s 4
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38.

39.

40.

41.

42.

43. .

44,

45.
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at pp. 355-356. See also Morris, De Reneville Revisited,
{1970 , 19 I.C,L.Q. 424. See also Ross Smith v, Ross Smith

1963] A.C. 280.
E.g.: Sottomayor v. De Barros (No. 1) (1877) 3 P,p. 1.
N

Cheshire and North, Private International Law, (9th ed., 1974),
at p. 407. See also Morkgis, The Conflict of Laws, (1971), at
P 167- 5

See note 35 and accompanying text.
Matrimonial Causes Act 1973, 1973, c¢.18.
Domicile and Matrimonial Proceedings Act 1973, 1973, c.45, s.5.

See also Schmitthoff, The English Conflict of Laws, (3rd ed.,
1954), at p. 355.

We have chosen to discuss our suggested approach after the :
discussion of the English grounds of invalidity, before the
Israell law has been discussed for two reasons. (1) The
discussion is based on the English grounds of voidability.
Israel has no uniform domestic law {in these matters. Jewish
law does not recogniz¢ a voidable marriage. A marriage is
either valid or void ab initip. See Shava, The Matters of
Dissolution of Marriage (Jurisdiction in Special Cagses) Law,
5729-1969, (1970/71), 26 Hapraklit 302, note 27. (2) The sug-
gested approach applies to lsraeli law as well; but in Israel
the inconsistency in the rules determining the validity of a
marriage which results in the application of different laws
depending on the issue before the court, is the principle
problem.

For support for the view that.these are matters of essential
validity, see Ponticelli v. Ponticelli, supra note 16, at p. 214,
Sachs J.: "Wilful refusal to consumate, clearly, cannot be
said to fall within the categories of matters of form and
ceremony." With regards to consent see Apt v. Apt, supra note
24; Szechter v. Szechter, supra note 27; Woodhouse, Lack of
Consent as a Ground for Nullity and the Conflict of Laws,
(1954), 3 I.C.L.Q. 454, especially at pp. 460 ff.

Sée this dissertation at p. 40. Some support for the view

that each ground should be examined geparately can be found in

the distinction between matters of formal and essential walidity.
With regard to separate choice of law rules to different grounds
of voidness see Cumming - Bruce J. in Radwan v. Radwan (No. 2) [1973]
Fam,k 35, at p. 54 s limitation of the decision in Radwin to
polygamy can posdibly be regarded” as a support for our suggestion.

See also infra noté 5% and accompanying text., . ; q
See Jaffey, The Essential Validity of Marriage im the English
"Conflict of Laws, (1978), 41 M.L.R. 38, at pp. 38, &7.

1




B L T T R .~y

73

46. See 3.13(3) of The Matrimonial Causc:.s Act 1973, 1973, c.18. -

47, Ibid., s.12 (a) (b) (c) (e) (£).

48. Wilful refusal to consummate is different from other grounds
of voidability because it is post nuptial, while all other
grounds of voidability, even 1if unknown, are present at the
time of the marriage. It has, thereforel, been suggested
) ’ that a different choice of law rule should govern wilful
refusal to consummate. See e.g. Falconbridge, supra note 12, N
at p. 701. He suggests that the law of the domicile at the ' W
time of the refusal to consummate, or at the time of the pro- .
ceedings should be applied. See Ponticelli v. Ponticelli,
supra note 16, for support for the application of the law
of the matrimonial domicile. It is suggested that wilful
refusal to consumate should not be treated separately.
Consummation of the marriage 18 expected by the aggrieved -
party, as part of its formation. A different rule is appro-
priate to regulate refusal after the marriage hag already
been consummated. But, in that case, the refusal should be
a ground for divorce, not a ground for nullicy.

49. Jaffey, supra noi:e 45 at p. 48,

50. The application of this doctrine to matters of. cofisent- is
supported by Sachs J. in Szechter v. Szechter, supra note

e 26, at p. 294. See also Dicey and Morris, supra note 35¢

at p. 275, rule 35. But see pp. 276-277 where Dr. Morris

takes the view that reference should be made exclusively to

the non-consenting party's law. See also Cheshire and North,

“ [ supra note 37, at p. 403. .

- 51. /) Another law which has been suggested is the law of the hus-
band's domicile. We see no reason for the application of

. such a discriminatory rule, especially today when a woman
can have a separate domicile according to s.1 (1) of the
Domicile and Matrimonial Proceedings Act 1973, 1973, c.45.
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52, < See this dissertation at p. 40.

' 53. See Jaffey, sugrfhote 45, at p.-49.' We admit however that .-
: this argument will have less strength if the aggrieved party :
moved to the state in which the matrimonial home was esta~ .
blished for other reasons, such as a new job. This so,
especially if he did so before the marriage but did not
’ establish a domicile dn the English sense.
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54, Such a strong poiicy would probably be enforced by the deter-
mination that such a marriage is void, but not necessarily so.
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55. Matrimonial Causes Act 1973, 1973, c.18, .12 (d).

ot
i
1‘!‘;

i
~




56.

57.

58.

59.

60.

61.

62,

63.
64.

65.

66.

b © e Ry PG MWD TVRIEY, o 2t (LY R O I e etk ¥ B 3 VAL T ST FRFURERIGIS g e e / v haadiind

74

See note 37 and accompanying text.

Such a ground of voidability exists, for example, in German
lav. It vas discussed ih Mitford v. Mitford and Von Kohlmann
[1923] P. 130. In that case, however, the issue was the
recognition of a German decree of nullity in England.

When the Matters of Dissclution of Marriage (Jurisdiction
in Special Cases) Law, 5729-1969, supra note 1, was enacted.

On the Israeli courts' jurisdiction see this dissertation
at p. 79-B0 dealing with jurisdiction in divorce. Religious
courts had wider jurisdiction. They had jurisdiction over
stateless persons (not foreign subjects). In addition the
Rabbinical Courts Jurisdiction (Marriage and Divorce) Law,
5713-1953, 7 L.S.I. 139, probably gave jurisdiction to dis-
solve a marriage of two Jews, foreign subjects, provided
they consented to it. See s.9 of the Law and this disserta-
tion at p. 3.

H.C.J. 29/66, Yania v. A.G., 20 P.D. (2) 147.

This interpretation was criticised. See Shava, Examination

of the Validyty of Marriages Contracted Qutside Israel and

the Authority to Declare Their Nullity, (1968), 24 Hapraklit
10; Shimron and Tzemach, Is the District Court Authorised to
Give a Decree of Jullity to a Foreigner?, (1968), 24 Hapraklit
454, See also Shava, Jurisdiction of Civil and Religious
Courts to Pronmounce a Decree of Nullity With Regards to Israeli
Subjects, Foreigners and Foreign Subjects, (1966/67), 23
Hapraklit 247.

The lack of jurisdiction gave rise to many practical problems.
In practice many cases involved a Jew married to a non-Jew ats
the time both were foreign nationals. The Jew later emigrated,
to Israel and became an Israeli citizen, the foreigner stayed
abroad. There was no way to dissolve the marriage. See Part IV
notes 30, 31 and accompanying text.

See Part I note 39.- ‘ /
p / ‘

Supra note 1.

al

S
skb of the law defines dissolution of marfidge. ''In-this Law -
"digsolution of marriage" includes divonce, annulment of marriage
and declaration of a marriage as void initio."

Se¢ note &1 and see Shiloh, Marriage and Divorce in Israel,
(1970), 5 I1s.L.Rev. 479, atpp. 494-495. "A marriage’ ig valid
1f both parties are Jews of sound mind, of age, not related

to each other within the prohibited degrees of affinity, acting
on their free will fully realising the nature of the‘act, and

1f the bride is umarried at the time of the marriage. Absence

Pl
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72.
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74.
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76.

77.
78.

79. .

80.

15

%

of any of these qualifications or circumstances renders’
the narriage void ab initio."”

v

Religious law also prohibits a series of other marriages
such as between certain more remote degrees of affinity:
Begween a Cohen (member of priestly c#st) and a divorcee
, or convert, the marriage of a bastard (issue of a union
between Jewish parents which is void ab initio in Jewish
law because of incest or adultery) except to another bas-
tatrd or convert, and the marriage of a man who is married
to another woman. (It should be noted that the above-
mentioned is by no means an exhaustive list.) Marriages
which are not void ab ipitio are valid ex post facto, and
can only be dissolved by a Jewish divorce, a Gett.

Matters of Dissolution of ﬁarria.ge (Jurisdiction in Special .
Cases) Law, 5729-1969, supra note 1.

See also this dissertation at pp. 37-39. )
Ibid., at p. 91 with regard to divorce. o . '{*
See this dissertation at p. 42. } . .
Ibid., at pp 63-66. | e
ibid

See Shifman, The Matters of Dissolutién of Marriage (Juris~ . « s
diction in Special Cases) Law, 5729-1969, (1970), 2 Mishpatim L
416, at p. 423. l

‘See Arts. 47, 64 and &6 of the Palestl\ne oOrder in Council, . /
'1922-1947, sugra ‘note 1. ;

J ‘ - ..l
Supra note 1.
See this disseftation at pp. 36-39,

Th'e renvoi doctrine is accepted in Artl. 64, see Part 1 note
9; it has been excluded by the new l.a » Compare, Jaffey, supra
note 45, at p. 50 note &k. )

See this dissertation at pp. 25—27“

-

With regard to this difference, see Shifman, supra mote 72 at p. .
© 423,

» Supra note 72, at p.
rs of Dis lution of i

' For criticism of this result, see Shi
423; Shava, Choice of Law Rules in Mat

Marrisge, (1971), 1 Iyune Nishpat 125,

Other sections of the Law have already| been interpreted by the
courts, we do.not koow of sty case in which choice of law pro-
blems arowe. . ) .
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"’} 81. The husbtand’s duty of maintenance will: be decided, prodably, ,
T . according to his law alone, as in Israel lav that duty of
) maintenance is decided accoxrding to the personal law of the
respondent. See Family Law Amendment {Maintenance) Law,
‘ 5719-1959, 13 L.S.I. 73 5.2 (a). .For maintenance when no
/ valid marriage exists, see Shilman, Maintenance for a Wife

'3 in & Void Marriage, (1978), 6 Mishpatin S516. -

82. If the man is already domiciled im Israel the English law
will be applied, as the law of ‘the last common domicile of

the spouses. - >

LS .
83. See Part I of this dissertation. ‘
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N DIVORCE AND THE CHOICE OF LAW \ \
j 1. "English and Israeli Choice of Law Rules in Divorce \
- \ England has no choice of law rules in divorce as th Englf\sh courts
" .always apply Eilgli,.sh law in divorce suits. Israel, on the other hand, has ‘ |
. gtatutory rules determining the selection of a proper law .giv preference |

to the law of the common, or the last common.domicile of the s\iouseé.

A. England - The Application of the Lex Fori Is a , {
Result of Jurisdictional Limitations l

in the past. Judicial divorce was introduced in Englami in 1857.

* and of practice wvas in favour of cotifinins it to the courts of t
4 cile of the parties at the date of divotce."l In 1895 in Le Mesurier v. \‘ e
Le !lesurier.z it wvas settletlm that jurisdiction in divorce is confined ‘ 3
exclusively to the courts of the domicile of the parties.

As the sole basis for jurisdiction was the domicile of the part ies,
problems of choice of law did not arise and English law was applied.
application of the English law can be regarded as the application of t
parties' personal law, of -t pplifation of the lex fori, if’the vie
is taken that s dissolution of rtilae in England should be .ccotding t
English concepts and laws.

"The English court when entertaining divorce ... proceedings’
applies nothing but English\ lav because the question of the con-
ditions under which the nuptial tie may be lovsened or des-

" ' troyed touches fundamental sh conceptions of wmorality,

- : religion,and public policy." .

. : The possibility of a diff

e betve:n the lex fg;rt sud the par-
‘ . The Natrimonial Cases Act; 1937'
-alloved a deserted wife to petition for divorce even t her husband's
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domicile was not English. . The Act did not give any rules of choice of

law.
In 1948 in Zanelli v. Zanellis the courts assumed jurisdiction in

the case of a deserted vife and applied the English law vithout any dis-

cussion of the question of choice of law. Even though the husband returned
to Italy and the parties' personal law was Italian, no reference to Italian
law was made. \

The application of English law in Zanelli v, Zanelli was later com-
firmed by sec. 1 (4) of the Law Reform (Miscellaneous Provisions) Act, 1949,
and the Matrimonial Causes Act, 1\965. which extendedA the jurisdiction of the

English courts to cases of a wife ordinarily resident in England for three
years,7 re-enacted the previous application of English law. According to
sec. 40 (2) of the 1965 Act:

"In any proceedings in which the court has Jjurisdiction ... the
issues shall be determined im accordance with the law which would
be applicable thereto if both parties were -domiciled in England
at the time of the proceedings." v

The Domicile and Matrimonial ProceedingsuAct 1973, has further ex-
tended the jurisdiction of the English com't;s.‘Q Sec. 40 -(2) has not been
re-enacted. The Law Commission in its report suggested that English law
exclusively would continue to apply.9 Support for the application of the
English law can also be derived from the silence of the Hatti-ontal Causes
Act 1973, in this matter. No rules for the saving of the private interna-
tional law are given in divorce and this stands in contrast to the provision
for the application of rules of private intermationat-law with r%tt to

nullity. 10

Cheshire and Korl:h11 submit that the question\ of choice of l;u« is .
not finally-resolved. Only future d'ééisions will settle this question,’
;ét it appears to us that English law-will probably continue to apply.
The extent of the application of English law to cases
involving foreigu elements, to partiea whose personal ldr is not Bngliih.
will depend ‘on the interpretation of lmbi al reaidence. because one year' t
habitual residence in England of either party onfeu npon the English
court jurisdiction to dissolve the mrh;e.l ‘

Habitual residence has not yet been mterpre:ed fuﬁy. and there 1s

P

still wach doubt as to which cases it vill include.” The Commission

4
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referred to\a residence which establishes a belonging to Eﬁgland, empha-

sizing the factual elements. It regarded it as similar to ordinary resi-

dence. 13

4 the interpretation of habitual residence]'S
was the issue and several guidelines were given by Lane J.
a) Habitual residence "must indicate a quality of residence rather than

sdence"!® - .

a period of re
b) . Habitual residefice “requires an element of intention, an intention
to reside in that cmm'try"17 ’
c) “.., ordinary residence is different from habitual residence in that
the latter is so-et‘ ng more than the former and is ‘similar to the resi-
dence normally required as part of domicile, although'in habitual

residence there is no

eed for the element of animus which is neces-
nl8 :

-sary in domicile.

d) The residence must not be\temporary, or of a secondary nature.
Habitual residence denotes Va regular physical presence which must
endure for some time. '19. '

How speclfic i,ssues will be etemined is not clear. Thus, for
exanp‘le. does the English court, have Jurisd ic/tion in divorce over a foteoivgn
student in England for - fourteen months? e answer is not clear. It >
appears, however, ‘that 1f jurisdiction is asn{-ed English law will apply.
The evaluation of thie application of English 1\» to foreigners vill be
discussed fu_rthet 20 It must be clear, hovever, that ‘the extent of the
application of English law to foreigners depends on E’lyleJa'ssu-ption of

_furisdictiog which depends on the interpretation of habitual res‘idence.n'

! v
-

B. Iataei - Wide Jurisdiction and Choice of Law
Until 1969 the situation in Iatael was similar to that in En;hud. /’0
and secular courts had no jurisdiction to dissolve the mrtiﬁe of a

.foreigner, i.e. divorce was limited to Israeli citiuns.n Thus the ques-

tion of choice of law did not arise. Religioys courts had jurisdiction
to dissolve the marriage’of foreigners, provided they were not foreign
subjects, i.e. they were stateless peuon-.23 o ¢

The Rabbinical Courts Jurisdiction (Marriage and Divorce) l.a.w- “

5719-1953 gave sxclusive jurisdiction to rabbinical courts in matters of

14 Q .,
M . v \
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marriage and divorce of Jews, Israeli nationals and tesidents.za Further,

[}

if the parties were foreign nationdls, they could consent to jurisdiction
in order to dissolve their marriage.zs Here again no choice of law rules
wvere needed as the rabbinical courts always apply their religious law.
While choice of law rules were not needed in the realm of private
international law, they were needed to resolve Israeli internal cogpflicts.
Secular courts had jurisdféﬂ%ﬁ" aover Israelis of non-recognized communi-
ties as a residuary jurisdiction, yet these parties had no personal law
applicablez6 and difficulty was acute mostly in cases of dissolution as 3
many other matters of personal status vell'e regulated Yy secular terri-

torial legislatiot'\.27 Conflicts also arose with respect to mixed marriages

of parties of two different recognized communities., If the matter were
entertained befor_e a secular court,28 the courts had no choice of law
rules to decide the issue involving parties with differet;t personal laws.
It was clear that Israel needed choice of law rules to solve its
internal conflicts but there was also great dissatisfaction' with the nar- R
row jurisdiction to dissolve marriages when one party was not an Israe11.29

A
Israel is a state of immigration, and many unfortunate cases came before

£t v
A

courts in a similar pattern. A foreign Jew married to a foreign Christian
abroad. Later the Jew (or both) immigrated to Israel whereupon the Jewish
party became an Israeli citizen. No court in Israel could dissolve their

urriage.3o On many occasjions Supreme Court judges appealed to the legis-~

lator to find a solution for these unfortunate couples.3

To answer these problems the Matters of Dissolution of Marriage
(Jurisdiction in Special Cases) Law, 5729-1969 was enacted. The Law gave -
secular courts wide jutisdictigg to dissolve marriages and also supplied

The lav applies only to parties who are not under the ex&usjn/*
or ~concurrent jurisdiction of the religious courts in AIsrael. That is,
it does not apply to two parties belonging to the same recognized, reli-
glous éo-nmity. .

In cases where the law applieé’, jurisdiction 1is v'ery wide. There 4
are no conditions attaching to the jutqildiction and there is no need to -
ebtablish nationality, residencen. or any other connecting factor lnchu as

f
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the celebration of the marriage in Israel. There 1s no need for any con-
nection to Israel; a temporary presence is enough. Yet jurisdiction {s
not automatic and is left to the discretion of the President of the
Supreme Court who may refuse jurisdiction if the parties have no connec-
tion with Isra‘el.“

The Law lays down choice of law rules giving preference to a law
common to both spouses:

"S (a) The District Court vested with’ jurisdiction under this
Law shall apply one of the undermentioned to the matter,
in the following order of preference:

(1) the domestic law of the common domicile of the
Spouses;

(2) the domestic law of the last common domicile of the
spouses;

(3) the domestic law of the country of which both spouses
are nationals;

(4) the domestic law of the place where the marriage was
contracted:

Provided that the Court shall not deal with the matter in’
- accordance with any such law as aforesaid if different
rules would apply thereunder to the two spouses.

(b) In the absence of any law applicable under subsection (a),
the Court may apply the domestic law of the domicile of
‘one of the spouses, as it may deem just in the circumstances
of the case. '

{ec) Congent of the spouses shall always be a ground for divorce.”

We gee therefore that the Israeli solution is different from the
Engliqh one: juriédiction is very wide and choice of law rules are applied.
The resson for this may be the fact that Israel does not have a domestic

' territorial lavnof divorce. ’l'he Lav determines, hovever, that consent 1is

always a ground for divorce and this can be seen as an application of lex
fori. In Jewish law, the lav of the majority in Israel, consent is a
ground for divotcé.

2. Appraisal of .-ﬂthe Erglinh and Israeli Rules
A.  England N

o

1) Jurisdiction and Choice of Law

36

. We have seen that in England exclusive 5urio;lic§:19n in matters of
divorce vas given, in the past, to the courts of ‘domicile. This has ‘over-

[ -
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‘

shadowed any question of ice of law and English law was always applied. |

Outside matters of divorce, 1 er branches of the law (e.p. con-
tracts, tort), jurisdiction is not exclusive and choice of law rules are..
applied.37 The special treatment of divorce was probably establishé& to
safeguarduthe interests of the country‘Zf domicile in matters which change °
the status of its domiciliaries. Moreover, in divorce more than in other
branches of the law, the risk exists that parties will hide from the forum
relevant foreign elements.

The limitation on jurisdiction, however, placed hardship on parties
seeking divorce for whom it was inconvenient and sometimes impossible to
return to their state of domicile for a divorce.39 * A

It is submitted that a preferable solution would have been to ex-
tend the jurisdiction of the courts and apply the appropriate law, the
personal law of the parties asbo “it matters little where the machinery

is put in motion,provided that the correct law is applied."l'1

"On general grounds it would seem sound to suggest that the question .
of choice of law is more important than that of choice of jurisdic-
' tion. 1t is more in the interests of uniformity of decision, of
et justice, and of the parties themselves that the proper law should

be applied to the merits of their dispute than that some law should
be applied by the courts of ome country rather than those of another,"42

Today the jurisdiction of the English courts has been greatly ex-
tended. 43 While this by itself appears to us comnéndable, we shbmit that
with the wider jurisdiction, appropriate rules of choice of law might have
been formed. For a connection justifying jurisdiction does not necessarily
justify the application of the forum's law, the interests required to sup-
port an agserted jurisdiction need not be as great as those required to

justify imposition of the forum's dispositive lav.&6

It appears to us that while one year's habitual residence is a
commendable ground of jurisdiction, it may not justify the application of
English law in divorce suits to all persons whose sole connection with
England is that they have been hablitual resident tfie\re for one year., We

see fit to end this section with Graveson's words at a time when the resid-

ence in a limited manner was just introduced as a gro\und for jurisdiction A3

and the issue of choice of law was ignored by the court in Zanelli v.

Zane111. " , ‘ ’
,\\'

_/ﬁzm




a

W— e aaanb s e

[

~3

L
-

(- ad
"To submerge under a principle of jurisdiction the application of
the personal law in matters of divorce would be regrettable; but
. it 1s considered that this traditional exclusion of the choice
,: . of law rule under vastly changed bases of furisdiction is not
" yet sufficiently established to debar the courts on a fuller consi-
! \ dera't'zt_;n from determining the rights of parties by their personal
law.

The view that jurisdiction based on residence would demand the ap-
plication of choice of law rules found support in the Report of the Morton
o Columissiorn.l'8 It was rejected however by the Law Commission (in 1972) as

9
impractical even thotgh possible in theory.‘" And the Matrimonial Causes

IR R TR et i IR E T T AR

Act 1973 gives no saving rule for the English private international law

rules in matters of divorce before an English court.s

SR T TR O TE T

2) Considerations Against the Routine Application of the Lex Fori -
g (a) Disregard of the parties' personal law ' -

y

r ) The application of English law when both parties, or one of thenm,
z have been habitually resident in England for one year might result in dis-
regarding other laws which have a more legitimate concern to decide the
pa}rties' status.

Divorce cha.nges the parties' pergonal status. Their personal law
: h;s therefore a major interest in determining the result of a suit for

divorce. -

3 "The idea of the personal law is based on the conception of man
as a social being, so that thbose transactions of his daily life
vhich affect him mést closely in a personal sense, such as
marriage, divorce ... may be governedmniversally by that s{stea
of lav deemed most suitable and adequate for the purpose.

It could be argued. of course, that the 1aw of habitual residence

should apply as some kind of personal law. A person‘s personal law is
the law of the place where the center of his life is and to which he s
most closely conmacted'.52 It is doubtful if the law of the place of habi -

[P SV

tual residence can qualify as a personal law. Much will' depend, however,

; . on the interpretation of "Nabitual residence™ in the Eyalish case la‘x\
It is, of course, possible that the quality of -the reaidence required to

= egtablish an hébitual_ residence will be very elphasized, and as a conse-
quence the place of habitual residence will be the place where the center
of a person's 1ife is. Thus the concept of habitual residence vill be
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similar to the concept of domicile, without the technicalities overburdening
the English concept of domicile.53 On the other hand, it is possible that
habitual residence will be interpreted by the courts as something similar
to ordinary residence. In that case the law of the place of residence for
one year will hardly qualify as a personal law, Moreover the place of
habitual residence will not be the place in which the effect of the divorce
will be felt.sa

Which is the law with the greafest interest in the matter when the '
parties have different personal laws is a difficult question, and sometimes,
whatever the choice, some law will be disregar:ded,55 but it is submitted
that the solution is not the routine’_application of the lex fori disre-
garding foreign law, but to try to select a proper law for divorce cases:
& A problem may arise with regatd to grounds of(divotce that are F\
completely alien to English courts. It then may be possible to disregard
such grounds as contrary to the English court's public policy, but foreign
grounds should not systematically be barred from recomition.%l A gimilar
problem will arise with parties vhose laws are less progressive than the
English law with regard to divorce. They may not allow divo\tce -at all or
be very fault orie;lted.57 Here again English courts may decide that ‘some
help should be given to the suffering party which is not given to him by
his personal law, i.e. if physical cruelty is not a ground for divorce by
the suffering party's personal law, but the app]zication of the English law
should only be in very extreme cases where English public i:olicy so .

yequires . 58 7 '

(b) Lack of uniformity and predictability

The routine application of English lav to all divorce suits enter-
tained in English courts under their extended jurisdiction, «will not be’

in accord with such considerations as uniformity of result, cetta:l:nty and
59

* predictability, and may cause injustice in the mdividual cases, It

might also be unfavourable to the expectations of the respondent. ,

» Complete unifornity of result - j,e. that a given lituation«muld '
be given an equal legal treatment no matter where the case wete tried ~ :ll
of course an unreslistic goal; especially so since an internationally
accepted unification of the conflict of laws has not been aéhlmd'. ‘ .,

-
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Absolute [ﬁ'ed{ctabili% is iinposg_:/il:lga to achieve, even in the
internal legal system and especially when several legal systems are itl-
volved. The expectations of the parties and jJustice in the individual case
1 | cannct ilwavs he vikeld a-d aehicved, ' ‘ \i
It appears to us, however, thathwith‘res\})ect to matters of status, i
especially where it is to be changed, as- it is in divorce, one should strive
] for conformity, at least with a country to which the parties have a substan-
i&: tial connection.m3 One way of achieving, uniformity is by selecting the
proper law, the law of the country to which the parties are most elosely
connected. Selection of the proper la“vla.may“ help in the recognition which "—
g ) would be given to the English decree., and’ thus avoid the creation of -

6
limping ma'rriages. 1 To some extent the ptoblemif recognition has, however,
e

been solved by »international conventions on the recognition of foreign \d«ivo‘rce

decrees.62 : .-
With regard to predictability, it is clear that the application|of -

the lex fori offers none to the tespondent spouse (unless of course both

Jo—

parties agreed upon the jutisdiction) as there is no knowing whete, the .
+ suit for divorce will be tried and therefore. which law will be applicable.
‘Application of the lex fori, the plaintiff's choice, can of course under-

- A T .
‘ -mine the respondent's expectations and Bring him injustice. This leads us

5
— 1 en e

0

. to another danger of the tout:lue application of the' ],g;_{g_i_._ - its encour-

[

agement of foru- shopping.

(c) Foru- shopping . . . " .

L4 Y

The fact that Eng nglish courts exercise juriadiction ,in divorde over.
persons who are one year habitually residen in England. and apply theteto
E’nglisly law might induce forum shoppinpg, e Law Gon-ission was aware that

-J

xtended juriddiction nay induce forum shopping that there is a danger
- ¢ that petitioners will be encouraged to- br«ing their case before an English

‘ court to obtain di%rce more .eas{ly or to gain financial advantages. They -
s - held the view however that most people's social obligatioﬁ enploynent ties, -
and the expenses involved in establishing residence' in England will deter . i

them ftom coming t¢ England fot the sole-purpose of obtaining a divorce, .
They concluded that the danwet of forum shopping \‘ile it cou“ld not be

f
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. ‘ disregarded, 'blpuld not be treated as a major determinant in formulating
jurisdiction ,m).cu."63 The, Law c«:mijlion fur;hei' decided it also should
\ i not be considered an important: factor against the application of English .
. | . lav to divorce sults heard in Etfgland.“ - ’\fj\\
i{:ﬁ; ~ We agree that the danger of forum shopping should not have been ‘ . S
fg:,% - T a deciding factor against the extension of the Fnglish courts' jurfsdiction,
,i"’%ﬁ Ve
B T .It is submitted, however, that the application of the proper law to the -
ih + matter would discourage forum shtopping and this, among others, is a reason )
r'&fw - b
%i for the application of the put.ies'l law, and ‘asninst the English M:M
¥ A similar view wae taken by Seidelson: .
' "By determining the availability of the grounds for divorre as- — b~
~ serted and defences thereto by reference to the dispositive law of- y
plaintiffls domicile, the forum would discourage the plaintiff from )
h forum-shopping for that state having the most compatible atatu- -
tory grounds for divorce."66 -~ |

The result of the English-application of lex fori is especially

. : grave since jurisdiction can bg inled on the habltual\ru‘idenée of the
plai\'at::mt'.67 Forum- shopping of both pnrtile; Af_or a conve;\innt forum for

: a divorce which both of them are \aleaking may be unjustifiable according
‘to some country's concepta - not to others - but allowing the plaintiff
to submil the respondent to a law he chooses, solely in his own interests, .‘(,-‘ﬁ

. will result in injustice to the other tlpo\me.68 We have no data on the ‘
_ number of foreigners who resort to the English courts for divorce. We 4o
‘ adnit however that it is possible, that in practice, the problem of forum

shopping for an English divorce is slight.

A

3) Considerations for the Routine Application of the Lex Fori

The advantage of the routine npplicaéion of the lex fori is that \\
3 0 b g N
it is a relatively simple, swift and }nexpeualve procedure when compared

to the application o\f‘ foreign hw.” This is true of course with respect
"to other matters besides divorce in which foreign law is applied. With
respect to matters of divorce, however, the complexity of applying foreign

- ol
P

lav and the expenses 1nvol\;gd May sesm mo;; disproportionate.
' Many @ivorce cases are undefended’  and requiring the'plaintiff
/ to prove foreign law may be regarded as unjustifiable Mrduhlp,.\ Moresover,
in matters of divorce, great difficulties may arise in the a‘;lcetion of

‘the p'ropcr lavw, espegially today vhen the wife and husband can have separ-

ate domiciles. n - .

“
v
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In view of the coﬁplicltiono and expenses of foreign law whic}.\ might
deter many plaintiffs from geeking relief in English courts, the Law Com-
mission decided/on the application of English law, thfreby giving prefer-
ence to such considerations as simplicity, swiftness, and inexpensiveness

o

of the procedure.

"It is our strongly held view that practical considerations should

prevail and that, notwithstanding the theoretical arguthents to the
contrary, the grounds of, and defences to, a divorce suit heard in
this country should continue to be those of English law,."72

o .

>

4) Conclusion

It is sibmitted that the considerations for the selection of a

proper law in divorce cases in England as stated above are too strong to .

be set aside by the practical considc‘erationa,in favour of the lex fori.
It should be noted that one of the objectives set out in the Law Compisgion's
Working Paper with respect to jurisdiction was England's interest in the

2]

divorce: o ,

"The rules should ensble relief to be granted to those whose con-
nectiom \i{th the country are sufficiently close for the marriage
and its breskdown to be a matter of real and substantial interest
to the ct'.tum:ty."73 ’

Thus it appears that the cOmiaaio}\ took the view that Et{gland has
a substantial interest in the divorce cases in which it has jurisdiction.
The application of the English law may, however, result in disregarding
strong interests fgl-vnrdad'ﬁy foreign lawe, e€.g. the laws of the country

of both or,one party's domicile. : X

* To-what o;/mtflubstantg.ul interests of foreign laws will be dis-
regarded ~w11/1,d;e;/)end on future tases.’ ;rhay -will show in.practice on a
factual basis the extent of sthe connection of parties whp come under
Englts\?\ Jurisdiction and Engiisb law to a foreign jurisdiction, Much will
depend of course on the interpretation of habitual residence.

If the inttrprcta;ion of ﬁnbitupl resaidence will be such as to
convey upon the law of habitual residence the qughities of a personal law, '\
the application of the English law will be justified.’’ On the other hand,
habitual residence might be mtdrpréted as- sinilar to ordinary ¥esidence.
It is submitted that in this case the interest England way have in the
marital status of persons hibitually resident in England sometimes only

~

»

-
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O ) for one year is smaller than an interest forwarded‘ by other countries,

e.g. the country of the parties' personal law to which they may very
likely return.

B. Israel
1) A Preference for a Law Common to Both Spouaes '
i The underlying principle qf the Israeli choice of law rules 1in

- divorce is that the applicable law should be a law common to both spousen.’s

It 18 clear that, an a reault, complexity of choice hetween the relevant

laws, e.g. when husband and)wife have different domiciles,"’ is avoided.
.The Tsraeldi legisiation also provides that ,such a law will only
- " be applicable if the same rules apply thereunder to the two spoumm],7 )
This provision is of course irrelevant when the,'cOurt is referred to a + .

E law of a country in which there is one territorial domestic law. It has
great significance when the court is referred to the law of Israel or
another country in which meveral religious laws form the dom‘estic law.

This provision should therefore be understood against the background of the i \

Iara;i/t' legal system. It 1is probably meant to avoid 1Israeli interng con-
fiic
be applied in cases of mixed murr:iagen.78 I1f such a possibility does not

exist, the choice of law between husband's and wife's law will at that ~
’ 79 —

. lsrael is ready to apply another state's law as long as one rule can

stage be at the court's discretion.
‘ o

- -

2) The Choice of Lav Rules -

Before examining the different choice of law rules chosen by the
Israeli legislator, it should be emphasized t}\at they are set in order of )
preference, which is mandatory. In other words), the courts- have to apply
the firet law indicated, and can only apply the following law indicated it
X the first one cannot be applied, either because the parties do not have
such a common lav or bacause under that law different rules apply to both
' ‘ lpouua.w ‘ v '

' Only in a case where none of the indicated laws provides the same
tules for both parties, the court has the discretion to apply tl_\e lav.of

the domicile of one party, as it may 'du- Just in the circumstances. 1
7 ‘(J .
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(a) ;!;he law of the common domicile of the spouses

This prefar‘ence'foir t:lje law of the common domicn; of the spou;'ei
1s of course reasonable, (We assumed this is the law of both parties at
the time of the proceedings.) The factual situation in which such a law
exists - 1.a. that both parties have ‘the same domicile ~ is a very simple
one for any choice of law to be made. As long as one does not take’ the
view that the }lex fordi ghould aﬁply. it is clear that the law of both
parties' domicile, the law of the place which is the centre of their life,
should apply.82 The very complexity of the selection of the proper law
arises when the parties do not have a common domicile at the time oi’ the

proceedings. 83.

(b) The law of the last common domicile of the spouses

When the pal\"t'ﬁu\huvé separate domiciles, the true problem of
choice of law arises. The Israeld lcgh\lator selected the law of their
Inst common domicile. It appears to us that in practice in the great ma-

:jority of the cases, this w1\11 cofncide with the law 'ot‘ the last matri-
monfal domicne.‘ In theory of course there exists the possibility that
these two dolnot coindice (g__g if both parties lived as husband and vife
in Germany, and on the breakdown of the marriage zovad to France where
they lived separately each acquiring a domicile there in the Israeli sense.
At the time of the proceedingn.‘the petitioner has already acquired an
Israel{ domicile). . . '

In a great majority of the cases, however, the lui: common dom%c:llc
witl be identical with the matrimonial domicile. The state of the matri-
monial domicile has a strong interest in the matter. It s /the place where
the parties live}i together as man and wife. Theére t’hey built their home
and thery their children may quite probably have becn horn. Most of the
property to be disposed of may well be the're and, in many cases, one of

\ the spouses wirﬂ still be doglciled in that state. Thus a major part of

-

k The ru’fa 1s less justified 1f both parties bave left the place of

N )
“the m’i}rinonial)donicile: It may however cause injustice sven if only
one spouse left the place and sstablished a domicile uyucvheu tln.”

\h? effect of a divorce will be félt at t?stnte of matrimonial donicih.“
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'+ If the last comwmon doulciic does not coiné

# y

ide with the mtrimonnl

domicile and its sole purpooe {{ to find a lav ¢

merit may well be doubtful Ii\g rule of private international law.

Its

application, however, is und\eutandﬂale in the 1light of the Israeli legis-

(e) The national law common to both spousges

The law of nationality is regarded by some
sonal law. The Israeli legislafor, however, prefe
connecting factor.
plained by his'search for one law and one rule for

parties of a mixed marriage who are foreign nation

vhich then becomes their domicile, the court will Qefar to the law of their

nationality, because under the law of their lsraeli

lator's goal to find one law to be applied to a miked marriage.

countries as the per-~
red domicile as the

His reference to the law of naf{ionality should be ex-

Thus if
1s settle 1in, Israel

both spouses.

domicile dlffctept -

on to both spouses, its

rules will apply to both apouses.

(d) The law of the place of celebration

e When none of the above mentioned:possible
the court is

spouses, or more l.ikel;' apply the same rule to bot |pouneu'.\\

referred to the law of the place of celebratioq. iz 1s undoubtedly a

law common to both spouses. (11: y howesver not apply the same rules to

both spouses.)

As a general rule of priv'ute nternitional aw, reference in a

/ The provisidn that
appears to us to ba'reasonable modern eénc'ept”

sent shall alvays be a ground for: divoxce
and a siwple vay to end a_

.((?

Y

'
1
/
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. 'mixed marriage when both parties so wish, It 1s also in aceord with Jewish

1aw.89 the law of the majority in 'Isrsel. ‘It is :heréfore an appropriate . :
provision for the Israeli legislator to apply. to Israeua. domicinaries o
or nationals. \ ot '
"The provision however is not limjted.- Since the jurisdiction is
very wide, it results in the applicatiorof thig ground to foreigueré as

vell, With the application of this groynd to foreigners, Israel is ap-

. plying the léx fﬁti\:and the disadvarttnge" discussed with respect R English

lad apply here as well. The dangers may even'be freater, because the juris-
diction is wider and divorce is very easy to obtain, unless of course the
President of the Supreme Court does not give parties vho have no connec'tion
with Israel the oppottunity to be heard before an lgraeli murt.go For

shopping cannot however damage the other party 8 pos tion. of course, a

-

the only possibility is forum shopping by both spous 8. ") o

&)’ Isruli Rules Are More Appropriateufor Iarael s Internal Conflictc

&

It appears to us that the Israeli -rules of cloice :of Jaw are appro~
priate to solve the internal con'flict: of the state: (It is suggested that -
they should have indded applied to Israelis, while for matters including
foreign elements, different selection of law could have been made, and '
in the. hnt. consent as a ground of divorce should ave been 1imited to
Iuraeliu. They do not disregard the parties' 1uterelts but may well did-
regard another law which has “a greater interest to regulate the mattar,

The selection. of one law applicable to both spousés is a conceiv- /
ahle solution to ths complexity of choice of law in mitters of divorce.

It may however be inappropriate in /soue circumstances, It may well be
that the problem of internal conflict has overshadoved the questions of
international conflicts. ' L Y |

8

3. A Suggested Approach o ) .
Y 7 There appeu:s to be no one law that can successfully be applied.

Finding one rigid rule that will take into account and acrve the {nterests
of all the legal systems involved, provide justice for both parties and
comply with their sxpectations, snd be predictable seews very d1fficult,
‘1f at all poulibh‘ Some compromise with respect to the above mentioned

w®
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s goalo seems nececnry. No aomtion vili‘ be beyorid eriticiam- none w111

. ~ mostly ignored the quest\,ior} of cholce of law and dealt mainly with the »

,‘~ /‘/ ) |

. . . o

be perfect. X f‘ o’

In ﬁﬁes‘e ai‘rcumatencee bc:th the laraeli and }inglish ‘solutionstare . -
flunderstandalgle. England preferred the practical considerations of simpli-
. c:lty' gnd fnexpeneiveness. English law is always applied, and all/ questiona Lo
"of choice gf lav are avoided. Israel formed choice of law rules which

would refer the ‘courts to a lavlcomon to 'both parties, thus ngain avoid-
r-(ng the difficulty of ¢hoice” when the partles have different ’personal laws. .
It further eimpiified the process by enabling™koth spouaes to have divorce
. when they consent to it, regardless of other lgral systems to which the '
patmee may be coqnected &
- The herits and shortcomings of both ruleé _have been discussed.
It still _remains to see whether a better rule can be formed.
The, selection of the proper law in d\ivorceIhas not been discussied
'in English or ‘Israeli decieions‘ Both E;\glish aﬁd Israeli writers have .

Jjurisdictional question. [‘ ’ ' , -
. The.selection of the proper law was dealt with by a few American )
writers who considered various relationships. This has not resulted in .
any agreed ‘rule, '
Thus, for example, Sumner discusses the law of the ﬁlacelwhere the

ground for divorge was committed, the law of the'blace where the marriage

vas contracted and the Taw of the nat:rimonial domicile. He tends to prefer

the latter. yet he regards it also as the law of the matrimonial domicile at

i A pre-

the time the act, which is a ground for diverce. was committed.
ference for the law of the matrimonial domicile has also been suggested
by ethera.92 Seidelson, on the other hand, sugpests that the law of the
plaintiff's domicile should be applied.” .

o The law of the matrimonial domicile, and of the place of celebration
have already been d:leeuned', The suggestion of the Jaw of the place vhere
the act which forms a ground for divorte was committed does not oappegr‘? to
_be suitable in today's conceqpte of divorce, at least so with regard to
In both countries the grounds for divorce are not

The importance {s upon the relationship of the parties,

S b

England and Israel.
fault oriented.“
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ﬁare the law of each partiea’ domicile; in sow@ cages the law of mat«rlmonial«,‘

Al
3 ~

and the place vhere the so-called act, 1if aueh an act cat\ be plnpointed

at all, is mostly 1tte1evant.95 ! X .

N s

Robertson auggests that the lack of ‘agreement between the dif-

ferent vriters suggests a need for more flexible standard, and s'ubmit(s
that "the answer may lie in the adoption of an approach similar to that J
usec\ in contract m:ticms."96 |

We respectfully agree that there seems to be no one rigid rule \

which' could be applied successfully to determine grounds for divorce and
that a flexible rule would be appropriate, ‘I’h;ls of course will undermine
ptedictahility to some extent. However, .in cases whete the appropriate

law is clear predictability can be safeguarded.

We suggest that in a case vhere both partiea have a common domicile N ,J
at the time of the proceedings.athe law .gf that domicile be applied. The
pt'art;has' law of )domicile will certainly have thea strongest interest in_ ° -
regulating their qfatua.% . ' ' : N . X
1f the parties have no common domicile there appears no one law a ‘

vhich can have the strongest interest ip regulating the dlvorce in every

case.97‘rhe gourts should have the discretion to consider in specific cases

vhich is the proper law to be applied. The possible laws for application

The courts will exaline
and evaluate the purvbse and ihterests of the above mentioned laws and

domicile should also be given comideration.ga

their connection to the divorce which is sought, and the resulting justices
or 1n3|'ual:1,ce of their -application. Such factors as the place of the child- .
ren, the property to be diaposed a ther factors which will show wherf
the foect of the divorce will most y be felt.win also help’ lndicat:e the
legnl syttem to be applied. J

hus, for example, if both parties have left the place of matri-
monial domicile and have established domici&eraomevhere elsejand it h\
clear that the law of the place of matrimonial domicile has- longer an-
interest in ’the matter, it can I;e( fgnored. It should of coprse be given
consideration 1f one party still lives there. If that plrty iu the party
who kept thé chil@ren, most of the property remained in that phce, it may

be giver more consideration than the other party's law of domicilé. Yet,
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. . the other pattyﬁ's_ law should not be ignored, if possible. The pl;o(t:::tl ! ":v

affo;ded to one party by his law of domicile should be considered.

“ plex situations are bound to arise. Thé:coﬁrte will have to solve them
¢ . in the speciflic cases, Thi‘ lacks 'p:edicuability\. It also gives rise to
complicahfons but déciding the situation by f}egible rules, examining the

) 1nterest and connection to different legal sysr:ems. is not new and vas
accepted in other branches of the lavu.99

\l, ST yndyé gt appears difficult to form a more rigid -rule at such a :
<, stage, clearer indications of which law ahould apply in certain types of ‘
situations will probably be forved in time by the courta.mo > )
Lo " It is clear howevef -that the Israeli courts using a more flexible
v T {

\ ‘ concept.of domicile, unencumbered by technical doctrines, as applied to ]
. the English dqmicile.ml can adapt to the flexible rules more easily. It )

\ wul probably be easier for the Israeli judge to examine the true interests Yo
" of the domiciliary laws as he vill alvays be dealing with a true domicile, #57
g . " a hv of the place where the person s teal center of life is eatablﬁhed. -

. This is important, eapecially in today's aociety. vhere people do not _

T . necesasarily stay in’} one jurisdiction, and rigid domicile doctrines'do not

portray the true fiactual situation. . . : o
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Law Refom "(Miscellaneous Ptovin:lons) Act. 1949, 12, 13,
& 14 Geo. 6, c.lOO.

See 8.40 (1) of the mcrhoui,nl Cauues Act 1965, 1965,
c.72. {

X e o
See 8.5 (2) of the Domicile and Matrimonial Proceedings
Act 1973, 1973, c.45.

&

Regoti: on Jurisdiction inznatrhon’ial Causes, Lawv Com.
No. 48 (1972) para. 105 (hereinafter referred to as the
Lav Commission). ¥

T

See 35.14 of the Matrimonial Causes Act 1973, 1973, c.18

and see this dissertation at pi.l 59 . See also Law Com. _
n

No. 48 para. 108. They determined that there is no need
to re-enact 5,40 (2) of the Matrimoniasl Causes Act 1965,
because the Divorce Reform Act 1969, 1969, c.55 "leaves
70 scope’for the application of anything but English law
to divorce proceedings." ;
See Cheshire and North, Private Intematlonﬂ. Ltv. (9t
ed., 1974), at P. 370 and slight authority for the appli-
cation of the lex fori,

sex tori,

See 8.5 (2) of the Domicile aud Matrimonial Proceediual
Act 1973, 1973, c.4S.

_See Lav Com. No. 4B paras. 40-42,

[1974] 2 All E.R. 940. It should de noted that in this
case the issye vas the recognition of a foreign decree
of divorce. The term "habitual residence” in s.3 (1)
(a) of the Recognition of Divorces and Legal squutlm
Act 1971, 1971, c.53, wvas interpreted.
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On the meaning of habitual residence.after the decision
Cruse v, Chittum, see Hall, Crugse v. Chittum: Habitual
sidence Judicially Explored, (1975), 24 I.C.L.Q. 1}

Parry, A Cominent on Habitual Residence, (1975), 63 Can.

Bar Rev. 135.

Cruge v. Chittum, supra noﬂi:e 14, at p. 942.
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Ibid.

Ibid.) at p. 943,
Ibid. '

See this dissertation it.-pp. 81 ff.
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Ibid., at pp. 83-84. o ﬁ ¥

In Israel the connecting factor is”nationality and not
domicile. See Part I of this dissertation. Art. 64 (1) N
of the Palestine Order in Council, 1922-1947,-Drayton, " ’
Laws of Palestine III 2569, "provides that the civil
courts will have no jurisdiction to dissolve the marriage .
of a foreigner. L X >
\ | .
According to Art. 65 of the Palest{ne Order in Council: 1
", ..The courts of the religious communities other than . &
the Moslem religious courts sliall not, however, have ’ S
power to grant a decree of dissolution of marriage to a R
foreigd subject." (emphasis added.) On the difference E
between the limitation in Article 64 (1) and Article 65,
.gee Misc. App. 57/65 Plonit v. Almoni, 19P.D. (2) 404.

The reason that the JXsraeli courts (secular and religious) ° :
had no jurisdiction to dissolve the marriage of a foreign
subject was probably to avoid placing a foreigner in a

conflict with his personal law which might not recognize

the possibility of divorce. See also Vitta, The Conflict

of Laws in Matters of Personal Status in Palestine, (1947),

at p. 256. "The aim pfethe disposifion is to prevent .

persons whose national law|forbids divorce from looking

to Palestine as a place where divorce may easily be ob—

tained." ‘

/gee 8.1 of the Rabbinical Courts Jurisdiction (Marriage

and Divorce) Law, 5713-1953, 7 L.S.I, 139. The term resi-

‘dent in 8.1 of the law has been interpreted to mean a per-

manent resident in Isrsel. | See Cohen J. in H.C.J. 129/63,
Matalon v. The Rabbinical rt, 17 P.D. 1640, at p. 1651,
This interpretation was fol in later decisions. See ;
Rabbinical District Court of |
2; H.C.J. 228/64, Plonit v.

Tel-Aviv-Jaffo, 17 P.D. 22

The Rabbinical District Court of Jerusslem, 18 ]P.n. {4)
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- b 1922-1947, supra note 22, ¢ :
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’ . . order to deny the secular courts' jurisdiction. See

| j C.A. 199/51 Lzkovitz v. Igkovitz, 5 P.D. 1667, at p; 1669. T i
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g( | 21, See Part I note 3 and accompanying text. ST

30. See for example Hisc. App. 39/57, S.'v. S., 11'P.D. 921; /o, 1
. Mlsc. App.'141/64, Ploni v. Almonit, 19 P.D. (1) 383;. ‘ C
e Misc. App. 6666, Weisman v. Heisman, 20 P. D. (2)»7151‘ ,
f - 31, See for example S. v. .S, supra note 30 at p. 921, Ploni 5// Nt
/ . © v, Almonit; ra note 30,at p. 384; C.A. 29/66, Yania / e -
’ | V. A.G., 20 P.D. (2) 1&7 at P 150. . , ' -
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: -t 32, See“s.5 of the Matters’of: Dissolution of Marriage (Jut/s- ~ rs
. E. / diction in Special Cases) Law, 5729-1969, 23 L,S.1.-274. . P
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o . / Matters of Dissolution of Marriage (Jurisdiction in/
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| CT 33 s (a) s ). B B
' . ' B £4 .
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article, as many others which vill

l,"




rd

- 39-.

D

40.

45.

‘46.
47.
48.

49.

so -

. Law Commission Ne. 48, para. 17.

. diction over Non-Domiciliary Service Members: Time to

- p. 447. (This remark was sald in context of suits for ] 4

) ” o , v
citizens move from one state to another, and the full
faith and credit doctrine. One should’ take into account,
however, that their reference to "domicile” is to’the
American concept of domicile, which 18 more easily . o
acquired than. domici & in the English gense. For com-= °
parison between the Eiiglish and Americandoncept of , ;
domicile see Graveson supra note 1, pp. 239-252. J For

other cases Where choice of law has not been considered

see Von Mehren and Trautman, Jurisdiction to Adjucate:

A Suggested Analysis, (1966), 79 Harv. L. Rev. 1121,

at p. 1129, }

Anon,, Developments in the Law - State~Court Jurisdiction,
(1960), 73 Harv. L! Rev. 909, at p. 976.

For a similar approach see Seidelson, Interest Analysis
and Divorce Actions, (1972), 21 Buff. L. Rev. 315, at p. .
329. See also Robertson, Dissolution of Marriage - Juris- 4 '

Adopt a New Jurisdictional Analysis, (1977), 52 Wash. L,
Rev. 369, at p. 391; Developments in the Law - State- . 1
Court Jur‘isdiction. supra note 38, at p. 975. S0
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Cheshire, Private International Law, (3rd ed., 1347), at -

o

“nullity.)

Graveson, supra note 1, at p.. 112,

See 8.5 (2) of the Domicile and Matrimonial Proceedings . v
Act 1973, 1973. c.45. o s
Sedidelson, sggra note 40, at p. 319. See also p. 330.

For support of this view, see also Sumner, Full Faith -
and Credit for Divorce Decrees - Present Doctrine and |, -
Possible Changes, (1955), 9 Vand. L. Rev, 1, at p, 20.

o

8.13 of the Matrimonial Causes Act 1937, 1 Edw. 8 & 1
Geo, 6, c.57.

Supra note 5.

Graveson, supra note 1, lt p. 107.

)
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Graveson, The Conflict of Laws, (7th ed., 1974), at p.
168, See also Anton, Private International | Law, (1967),
at p. 155, J

e

See Shava, Personal Law in Israel, (1976), at p. 55. \)

It is difficult to determine at-this stage, to what

extent habitﬁ}ﬁﬂz@nce 1likely to outflank domicile

in English law as a prime conrfecting factor. An argu-
)

does not necessarily reflect the true fictual circum- . B

stanced of a given case, and does not necessarily direct
the court to the law of the place to which a person is v
most closely connecteéd.

Ibidu’ at Pp. 91-9“0 ,
L e

But see Working Paper No. 23 para., 83. . .

Compare Robertson supra a note 100. at p. 39&, note 110 A
and accompanying text. . , : 1

It should be noted, however. that if a significant public
policy ‘reservation against foreign grounds of divorce is
formed, then there would be no difference between the
application of the lex fori as compared to applying a

choice of law process but excluding the application of . 7,
the foreign law because its appli.cation is against the
English public-péliey. : v . -

.9 . ’ .

See also G'uveuon, supra note 42.

]

L
On the importance ¢f uniformity, see Shava, supra note
52, At p. 55. See also Anton supra note Si atpp. 155-156

On 1£np:l “marriages see Law Con. No. 48 baru. ﬂﬂ( P

Problems’ of recognition will of course be avoided 1f .
other countries base recognition on the correct assumption )
of jurisdiction, and not on the application of ‘the proper
lav, and recognize habitual residence as a sufficient
factor to ground jurisdiction. This is in accord with
the English recognition. Rec gnition of Divorce and

Legal Separations Act 1971, 1971; c.53, 8.3 (1) (ay,
implementing the draft Convention of the Hague Conference
on private international law in 1968. "See also Anton,
10‘\.’ (1969)’ . L,
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Law Comm. No. 48, para. 10.
Ibid., para. 104.

See contra, Shapirg, "Grasp all, Loae All:" On Restrain
and Moderation in the Reformulation of Choice of Law
Policy, (1977), 77 Colum. L. Rev. 248, at p. 259:
Suppressing forum shopping-should beby such tools as
‘Jurigdictional reform and the forum non conveniens doc-
trine, and°not by choice of law.

%

Seidelson gupra note 40, at p. 336. The applicable law
18 not riecessarily the plaintiff's law of domicile. See
this dissertation at pp. 91 ff.

Even if jurisdiction based on a plaintiff's habitual
residence 1s acceptablé for his convenience, the other
party should have the security that the proper law is
applied and not a law the plaintiff chose. (On the -
choice in jutisdiction, see Law Comn. No. 48, paras.
38-~39, ‘"

Compare to -the Igraeli law which recognizes divorce by
consent. If tRere is no consent however the proper law
should be applied. 8.5 of the Matters of Dissolution
of Marriage (Jurisdiction in Specill Cases) Law. 5729~
1962, supra note 32. .

Law Comm., No¥ 48, para, 104, Horkfns Paper No. 28,
paras; 82-83, - '

)

' Morris, The Conflict of Laws, (1971), at p. 136' 95%

of divorce cases are undefended. :

For. an example of possible complications see Working
Paper No. 28, para. 32. See also Robertson, supra note
40 at p. 391. "The Aajor obstacle to the adoption of

a choice of law e in d:luolution actions is the lack
of any single standard thlt can be applied successfully
Jin every case."

Law Comn, No. 48 para. 105. Gurrie, supra note 37, at

Pp. 51-53, gives other rassons for the non-application

of foreign law: It seems to us that the most iwmportant

ones are that a foyeign law giving the judge discretion
whether to grant divorce or not, may prove difficult to
apply to a forum whose general outlook may be differant,

The forum country mhy not have reconciliation services '
provided under some divorce laws., It appears to us

that this could lead to the conclusion that jurisdiction
should not be sssumed. But once jurisdiction is assumed,

the foreign' law will not be better ssrved if it is nfé-—
pletely ignored. There can however arise situatio

vhere its full application is impoasible.
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73. Working Paper No. 28, para. 13. ' N {
14, See note 5) and accompanying text. It ghould be noted,

however, that even if the law of habitual residence can

be regarded as a personal }aw, if it is only one party's

law, the possibility of disregarding the interests of

the other party's law is a serious problem. See also ‘ .

this dissertation at p. 83-84,
75. See the Matters of Dissolution of Marriage (Jurisdic-

tion in Special Cases) Law, 5729-1969, supra note 32

a.5 (a), referring to common domicile, last common domi- .

cile, ete. ’ ] . . .
76, See note 71. \;}1
77. 8.5 (a)- - N ‘
78. On problems of mixed marriages see this dissertation, . )

at pp. 37-39. ’ . ' .

o . ¢ . e r, '
79. . 8.5 (b). 5
800 8.5 (a)o ' - . L 2.
81. 8.5 (b). On the flexibility in determining the domicile, b

} see this disserta:ion at p. 8. **?
i
82. It seems that in many cases this will also coincide with oy
the matrimonial domicile, unless for example both parties ;

have left the place of matrimonial domicile and both
- have settied in another state. Yet whatever the case ’ .
it seems clear that if they have a common domicile at the
time of the proceedings ita law should be applied. o

ke

4 ' 83, Applying the law of the domicile of both parties at the
; time of the proceedings was also the English solution,
: when jurisdiction fn the past was more Lin1Ced and-
' - English law, which was applied, was the law'of baith. —
parties' domicile at the time of the proceedings. See
< ~ also Matrimenial Causes Act 1965, 1965, c.72, 8.40 (2).
We see no point in applying the law of domicile of some
other time, such as the law %tnth;t:/me the ground for ‘
divorce wvas committed. See tt:g_ sertation at pp. 92-93.
P

84. See Developments in the Law tate-Court Jutin&tc:lon; . ..
' . supra note 38. at p. 972; Sumner, apgra note 44, at pp. '

21-22.

<
0

8s. See this dissertation at ppi‘l&93-96.

“‘@é\ as,' " See Developments in the Law ~ iﬁsgatc-Court JJgudicgiou.
N \ supra note 38. n: p. 972 and note 31&. The rule's ad-
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vantage, however, is that the state of celebration is
easy to pinpoint which would make for uniformity.

8.5 (c) of the Matters of Dissolution of Marriage (Juris-
diction in Special Cases) Law, 5729-1969, supra note 32,

"No fault" divorce, which is gradually accepted may be
a stage in a development which will lead to the accep=-
tance of divorce by consent. See also note 94 and
accompanying text.

Schereschewsky, Family Law, (1967), at p. 276.

See note 34 and afcompanying text.

Sumner, supra note 44, at p. 21.

See Developments in the Law - State-Court Jurisdiction,
supra note 38, at p. 972.

Seidelson, supra note 40, at p. 332,

"No fault"divorce is also the trend in the United States.
See Freed, Grounds for Divorce in American Jurisdictipns,
(1974), 8 Fam. L.Q, 401.

Against the law of the place where the act was committed
see Robertson, supra note-40, at p. 391, note 100; Seidelson,
supra note 40 at p. 331; Sumner, supra note 44 at p.2l.

Robertson, supra note 40, at p. 391. See also p. 392.

If the case is heard in the court of one party's domi-
cile, the court will probably give preference to its own
law. 3 ,

1f the law of the place of matrimonial domicile does not
coincide with either party's law of domicile at the time
of the proceedings, it should only be given ve \elight
consideration. S

For example, contracts and torts. See Dicey and Morris,”
supra note 3, at pp. 721 ff., especially pp. 724-726 on-
contracts; pp. 930 ££. on torts.

See Powers, Jr., Formalism and Non-Pormalism in Cholce

of Law Methodology, (1976), 52 Wash, L.R. 27.

See this dissertation atp. 8.
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CONCLUSION

We have compared English and Israeli rules- of private 1 rnational
law foncerning the validity of marriage, nullity and divorce. v?rhe if-
ferences between the two have been pointed out. We shall vhe e\f\):r limit
ourgelves to a short summary, émphasizing the principle differeﬁces between
thetwo systems.

English law regards domicile as the prime connecting factor in

matters of personal status. In Israeli law, on the other hand, na-

the prime connecting factor in the past.

Today, both ' .

as connecting

d the Israeli concept of domicile serve

factors, each with respect to different matters.
2. In English law, th fon"ul validity of a marriage is governed by the
lex loci celebrafionis; the essential validity by the antenuptial lex . o
domicilii, Under Israeli law all matters of the‘valldity of the /
marriage should be decided according to the parties' personal law.

The situation s not clear, however, and there is also support for

the view thay/ the formal validity of marriage is det;mined. as in

» by the lex loci celebratjonis. ’

3. In Israel, special proviafons apply to a Jewish religious marriage.
It is always valid, if valid by thle religious law. This is so even
i1f it is invalid by the law of the place of celebration and the . -
parties' national law. In England there are no special validating
rules for religioua marriages,

4. In English law the same cholice of law rules apply to the validity
of marriage, regatdleas of the way in which the question of validi:y
arises before the court. 1In Isrgeli ).aw, on the other hand, differ-
ent choice of law rules apply to the validity of the warrviage,

‘ She form of divorce
or annulment is being sought, or whether the court is being asked

depending, for example, on whather relief- in

to make a declaration as to the validity of a marriage, or gramt
u!j.ntemnce.

103.
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O 5 In Englisi\ law, (the chaice o%.‘law rules with regard to voidable

marriages are not clear., In, Israel, there are c,}ear statutory -

C : choice of law rules to determine the vglidity. voidness or void-
/K | ability, of a marriage, when a decree of nullity is sought,

6. It appears that English law applies to every divorce suit heard in

an English court. In Israel, on the other hand, there are choice

S of law rules for divorce. Preference is given to the law of the .
w spouses' coifmon domicile. . ’
: . 7. In English law divorce and annulment are treated differently.
Choice of law 1is used in amzulmenc\}\h but English law 18 always ap- \
<} plied in divorce cases, In Israeu/haw the same chofee of law rules
are applied to matters of annulment and divorce, o
g Notwithstanding the above mentioned differenceg, countless similar -
rules can be found in both systems, since Israeli ’tules of private in'tet- ,M
; national law are base’d (;n the English rules. Thus, for example, we have :'4,“,,_
geen that in determining the time factor an Israeli court referred to f‘
English law; in determining the validity of a marriage, the dual nation- o
ality dottrine was adcfpted, following the English dual domicile doctrine. ,9
In Israeli law, many choice of law problems.are ’not yet settled. ) "
) Moreover, in some cases there is discord wi&vin the Israeli rules of pri-

vate international law. This discord should be understood against the
Israeli background. It derives mainly from the fact that both the
Mandatory and the Israeli legislators have been reluctant to interfere

with religious laws in matters of marriage and divorce. This reluctance
has affected mainly lsraeli domestic law, But- as we have seen, it has
also reflected upon situations in which fore)ign lelements are involved.
‘f Y . In this dissertation we have attempéed to show that the choice s
of law process should be employed not only in matters of the validity of ’

marriage, but also in mttez:a of divorce. / ‘
Our basic approach has been that the same method of ‘selecting
. \{; the proper law should be appiied to matters of. marrisge, annulment and
\ divorce. ’ s : P
b ‘ In the process of selecting the proper law, all the relevant laws
an& their purposes should be considered. The interests of all the con-

~
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: ' nected states in regulating the matter, in the specific case, should be
evaluated. In every case, the law of the state with the predominant
interest should be applied,
Considering the probable purposes of the laws involved, in some
‘ i cases it has been possif;le to give a general indication of the proper
law, yiz., the law of the stateﬂwith the strongest interest 1{: :—egnl&ting
such matters in most cases. Thus, for example, we indicated that the
valgdity of ; marriage, in ‘respect of its acceptability or offeqsiveness
f, to the moral and religious ;oncepts of society, should be determined |
according to its conformity with the notions prevailing in the state
of the established matrimonial home,

In other cases, ho general indications of the law which would
’probably have the strongest interest in the matter could be g‘iven. because
¢ several laws could have a strong interest in regulating the matter. Thus,

for example, in divorce, the law of both parties' domicile may have a
strong interest in the matter. In such caseg the issue of selecting the
3 prope:\ law should be left to the discretion of the court, and it will
- * gelect the proper law examining the 1nterfsts of the compating laws in
* . the specific situation. . L.

-
It appears to ug that this flexible rule will enable the court to

arrive at the appropriate decision in the specific circumstancess '
OQur approach is not presently accepted in either English or

Israell rules of private international law in maftiage and divorce. Such
an approach has been accepted in other mttere, e.g. contracts. Imple-
mentation of our\gpproach would neceuitute a change in’the coxft s atti~
tude to choice of law ruien in marriage and divorce. This could be accom-
plished gradually, in England. In lIsrael; most of the choice of law rules
are atatu'tory. A major change in the laws would therefore be needed as
well. It is doubtful that with the Israeli legislator's reluctance to

- change any rulee dealing with marriage and divorce, such a change in the
choice of law rules will be made for a long time to come. J
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