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Th.lll Abltrlctl 

T~i. theeil, which il div:Ld .... into four' princtPl~"p.rta, deall 
fi 

with lbe: .el,oUon' of' th. pr1r 1." ln alttera of .arrl.a.~ .nnu~ent 
.nd divorce.', ' .-R 

, .>, 

Thil jl •• ertatlon .x~lù'l Bnal1ah .nd Ilfa.li l.w. lh • coap.r.-
, 

tiv~ vay. ., <t, .; J 

The flrlt pl~t live •• Ihort lurvey of the lar •• li 1 ... 1 .y.t .. 

1n •• tter' of per.onal ltatU', ~1acu .. ina lar •• l '. lat.rn.l .nd inter- ".1 
• l, '" ~ • 

. n.tion.l conf! 1.' 

In the .eeond .nd t~lrd p.rta, choiet of law rul.. for the for..l . ~ 

.nd •••• ntl.l va11dlty'of •• rrl .. e .nd nulilty .rt ex~lnecl • 

. Th. fourth part cieal. wlth choiel of l.~ 1n eltvorc:.. ex.lniDl 
, 1 

the rel.tlon.~lp be~n jurl~dlcf .nd c~1ee of 1~. 
Dealina'.ith the v.llcltt, of .rri .... nul~ity'.ftd divorce, ln 

.Ivery p.rt, the pre.ent 1." 11 .... ln ancl. -U •• tad .pproach la alven. 
, ln the conc1ulicmo, the _in"" t. of eluterlanc. bet_,ri IIra.U 

• .rI" 

ancl laal1lh cholet of 1 •• ' ni.. ar.- .phfllied • 
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Cette thbe. c~prel\ant < quatl', pal'tle. ·prl~tp • • ·i trai t~' dea 

eonfÜ.tI de laie 6u •• .):1..re de •• "ll.e. d'annuUtton et Ide divor t. 

C.tte thbe- fait une 'tude ~01Ipar.ttve, di. dro1 a 'nalal~ et ~ 
" \, 
" >, 1 

tar.flienl. . . '. '1-;.",. ' l . 
D.na la pr ... l~n partie,. noul 'do.nnoni ~. bref a er-4iu de l~appar:eU 

Judielail'e en l~rail ~ ~n ~at~'re èle~~~at\lt p.r.~nnel., di';cutatat l~.· ~o,n- '. 
fUta nationaux et Inbrnatl.o.ux ~'laTaël. '. .1-' 

'Dana l,. dewc: partie.' .ulvant •• nou .... tucu.on. 
I~ 

y , <J '" • ~ -, --. • 

101. eoncer~ant la, vaUdltf du 'IIi~i"I, tant 'lU point de v~~ de la1fone. '" 
q"l du fond et .on' .nn~ •. tUm. _ - " " . 

L~ quatrtàe part~e. ,~tt" '.u·; la l~i appl1 'able '~I\ ... ti° ~. d. 
1 j 1 1 .. 

dtvoree ex_luan~ la relati"on entre juri~iet1on>'et confllt. de 1 1 •. 
l , ' -

• Tout· en tudlant ~a vaUd! ta du JIla1';'i~le, .pu' annulaUon et le di-' 

voree, noua ua nona la'\loi .·ctuTll'.·~t .~',.tron. un'_,.'thode dt pproc~ •• 
Da~. la c neludo t noul a Uanonl leI dUUreneea ,rlne1 al .... · t 

entre 1 •• diapo't ion.' pra y.nt u èhoix ëte 10il' .n I1riaël et an "11.- l ' 
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~PAè - , i.~·, ' 

. Tbe p ... don .of ~hla~ I~I~' ~t.t10n 'i~ t~ co .. p~~e ~nd eon:tllt the 

conUlét, r~~~. ,~f ~land .~~ t~ •• 1 in ·lI.tte~s~ of 1II~rr1ale ann~lm.ntL .,and 
Quvore.1 ,~nd tho to ~,r ... nt·tro ,~.a1s\ for {Illprovellent. ~o ex1etina rul ... 

, , Tbe d,ifferent pute 0 ~btdt.sertaurn ~at'y ~n their O!ialn.Ut~. 

" Deal1~ "ith the validlty of - arr -t and nu~Hty we have 11I811'ly rell_ on 

'the 1fTl~{ "'. of o~bet' •• 1 ;0111 wbat \d't't,feretit _pproach has t hOWéver been 

.of.c~OIC o~ la" tn,4Uvoree. ,otb E RU h'~ Ieraey
1

wr1.teu have d •• U 

.. 'tIIli\'ry '" th q eet'tona ot jur~. letton t.~ Id be .noted that ln tbe 

.,' . l\lsf;aeÙ lesd "dtins •• t~e ~h tC:~f a",\ ru1~ . t ~ Th;' M. t te~ .. o'~ Dia.olu .. 

t~rn of tr.la ~ (Jur1aclic,~l n in Spec al \cale~ ~aw. 5129"1969, ~av~' 

reèetved nl}" .meral co.en. l' to the les~ of ut knowledle the- specifie 

~h~lfe of 1." fut~a hav~ no~ ~~en evalu tted. l1eh ~nd laraeÜ choiel 

"'of la" ru~ .. in dl~or-e~ ,hav 1 t ,be.n co~p~~ed. 
li "ish to th.n1t'p~ot. M~G. B~id~.~: our theais- superviacu::, for. bia 

Ibidanee ~. eCIIIIII~nts and el". la11y for help1ng us to overeome ;the cliffl­

eultie. 1 1>--re.'1n8 ourtllyes in E",Uah. We uet alao expre~. 'Qur ara­

titude t~ t .• " staff' of Heçl1~ ~lbra;l~fo~. Uh~ir id '.n~ éourte.;. h1ke-

..,1 .~n,. a e mueh lndebted toi, he Un.:t.ve~'lties o~ N.""" V.ork. ,nd ColJnbia' for 

bit .ot le. t ~VI.h t~ thOn~ 1Ir •• M., Pàl10ek Mr •• D. polrlk •• f~. 
p~.pa.i ... t • t \IC.tpt. :.}', ;/' . 
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INTRODUCTION "', 
• .. 

~ , 

Thia dl •• ~rtation 11 tntended to deal with choiee of law probleta. 

ln mattera of ra.trrlage, nulUty\ and divorce in En8lhh and Israell lav.: , ~ 

We have chosen to compa-Te theae two laYI becau .... of the1r special reIa­

tionship. A. larae p~rt of IÎrael' 1 conflic t rulu a~e bU,ed on EnaUllh 

fuIes of ptivate internatiçnal-law. Yet t~e ,hraeli llaal ay.tem. in 

vhic'h reliRious 18ws cont:l,nue to b. appl1ed t 11 very 'dUferent from the , 
Enal1sh le8al system. Thil difference and nev hraeli lesialation have 

pr01llOted the formation "of diUerent choiee of lav iule. in, man)' c.s ••. 
. , 

Delimitation of the Subjeet Mattlrt 

'" . We .hall deal with the vaUdlty of marriage and lts annulment 

and diasolutlon al pure qUI.tions of atatua. On the other hand, the 

que.Uon of their effecta (9n proterty or the person) wUl be' excluded. ,!. , , . 
Our attention will chieUy be fQcuaed on choice of law pr:ob~III'. 

. '" \ "In deaUna vith divorce, the jurbdictronal aspect will also be' taken 

into account bee.u .. of the clos. connecUon bet" •• n jurildlctlon and 

choiel of law in divorce. On the other hand t the questions of, the recol­

nttion of forliaft deeree~ ri divorce and nullitY,vUI be left out of 

eon.ideration. ._ 

With re.pact to th lav of larael, further 11mitatlott' 18. neees-

.ary. We sh.l1 vith th, lav applicable to' forelRnera !lnd 

Israeli Jew8 ln courts; leraeHI belonslng to other falthe, 

::::l'~::~::::~:: .!:;:l!:::;-:;~:::: v::::: :;d ::;:::~:::~i::. 
Thil WI deelll nec •••• ry fir • better und.ratandinl of lar.tl t

" privat. 
1 

lnter~.tf.on.l lav nl.s ~. v.ll~ We .hall theft conti"UtL to dC!al vith 

tha ch~ic. of lav in th. forutlon annubent and dt.aolution of arr!a,., 
o '1 

eoapartq InsU.'" ud I~ra.U rub. re.p~ctiv.l,. 

1 
1 

1.1 
/ . 

.. ,~ 

/ 
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ISRAEL - A LEGAL SYSTEM 

OF INTERNAL AND I~ATIONAL CONFLICTS" 
-.....~~ . , . 

lSTa~l' 8 Conflicts: COnfli.ct 
Between and Secula 

.. While at present the in~ernal legislation 

, ... "'Ir .... 
'''i,J;. 

J 
(' 'r 
'\", r 

homDgeneous, in Isr~el, apart trom Btate le~i8~at1on, relig10u8' lawa 

continue to be applied in matters of p~rsonal status. 

In this brea the Brit,ish Mand,atory' legialator, 8S well as' the 

Israel! legislator~~t~8erved in general the outline of the system which 
'. . 

was in force in the Ottoman period .. T~us jurisdiction in matters of 

personal.statu8 is vested in the various religious courts of the re11-

gious 

theit' 
2 law. 

. l 
communities recognized by the state. Th~ rel1giou8 courts appli 

re],1giou8, law ~nd Israel has no uniform territorial secular family 
• 

C9nflicts of interpersonal lavs are therefore an unavoidable re-

suIt of 18r8el's legal system. 

18rael's internaI tonflict rules consist of divid~ng the juris­

diction between the various religious tribunals and t_ secular cour.ts, . 
and deter.ining the law applicable~ As we sha11 deal Malnly vith the 

, 
lav applicable to the Jeva, the maj~rity in Iarael, we shall give a 

short survey o~ one important aspect of Israell interna! conflicts: the 

conflicts between Jewish rel1gious a~d slcular juriadlction ?,1avs, 

especially with ~e8ard to mattera of .arriase and ita di.solution. 

Since,...th.e ~undat:·ion of th~" State "Ot IlIrae1, there has been le-

cular legislationi"rt 1Il8tter .. of perlonal: Ita~ulI, dways ac:compJlnied b)' 

,
;) POlitiC:al- confJ,icts and strullles. Que8tiOn~\of~~d1nn8l1iP. Adoption, 
1 0 } • 

capsclty. 8u~ce88tont and property rel.tionI!A~e~et\ spoules have,~been "" 

t regulated by aecular lelial/ltion.3 But ~~\e81.lator ha. ref~Uned < h_ 
.' ,( • 0 

de. UnI vith .. ~r. of .. rd ... directl)' becaô •• \heY are .. tt.ra of 
<?".... .> cs:;""' 

Itrict r.U8~ou. cC*Uod. '.net the rlltlloul pai# •• -"ve .how rao fled-"' 
~ 

." 

" - . ,...;.,î 2 ù 
!J 

-

1~5.:"'!!,~~~~~ __ ~ .. _IIIIB! _____ ~ __ ------------------
.t'J'dl 1 •.• MA .... 

) 

, 1 

1 
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bUlty and no Allreement ta any deviation from the rel1g10us 'fàw,. This 

approach can a1so be seen in the Mattera of Dissolution of Marriege 

(Jurisdiction in Special Casea) ~aw, 5729-1969, which does not apply when · , 
both parties Are Jews (or non-Jewish of the same recognized reli~ious 

4 community) , Israeli lubjects or foreigners. .. 
(a) Jurisdictlon in Mattera of Personal Status 

The jurisdiction of the rabbinical cour~ i8 determined by the 
5 Rabbinical Courts Jurisdiction (Marriage and Divorce) Law, 5713-1953. 

Their jurisdiction is confined ta matters of personal status of Jew8. 

This jurisdiction ls, in sorne cases, exclusive; in others, concurrent 

with the civil courts. 

Sec. 1 of the law determines the following: 
6 "Matters of marriage and divorcE' of Jews in Israel, being na-

tionds or residenu7 of the staté shall be under thE' <"xclu­
slve jurisdiction of the rabbinical courts:" 

The rabbinical courts-"" have further jurisdiction in matters of 

marriage and divorce of Jews when Qne or both parties are foreigners, 

~, wh en they are not nationale or residents of Israel) provided both 
8 

parties consent to the rabbinical court's jurisdictton. 

In other matters- of personal status, the rabbinical courts have 

jurisdiction over Israella or foreigners provided both parties consent 
9 to thelr jurisdiction. 

In aIl cases where consent - which 18 needed to e9tablish the 

rabbinical tourt' s jurisdiction - ls not Riven, the civil courts have 

jurladlction. 10 They do not, h~wever, have juriadictlon ta sive a decree 

of nullity or divorce when ~ spouses are Jewiah. 1l 

A question pf marriage and divorce can, hawever. arise before a 

aecular codtt in' se~erai ways: 
'tI • 11a 

1. As an incidenta! question, in matters which are wlthin the jurls-

dietlon of the aecytar courts, euch ae criminal or tort casea where ,. . 
the validity of • marriage or dlvo~e may arise, or in matters of 

'personal atatua vhleh~r. wlthin th1 concur~ent jurla~iction of the 
- 12 

religfoua and the ,ecular courta, .uch •• -•• tntenance or auccea.to~ 

( . 



4 

2. Betore the "igh Court of Justice. 13 Religious Courts are subject 

to the supervision of the High Court of Justice by virtue of Sec. 7 

(b) (4) of the Court'. Law. This supervision is confined to quea-
- 14 1 

tions of jur1adiction only. 

A question of marTiage and divorce may also entai1 their recog-
, 15 

niHon for some administrative pllrpose. Here again the High Court 
16 has interve~d widely in those matters bY,virtue of Sec. 7 (a). 

3. In addition, when one or both parties are Jewish foreigners, the 

question may arise directly before the district court .. 

4. When only one party Is Jewlah, the matter will arise before a civil 

court, unles! a r~li810us court has been appointed by the President 
17 of the Supreme Court. 

We see, therefore that the same matter may arise before a rabbini­

cal court or a,jecular court incidentally or'directly. The conflict, 

however, la not limited to questions of juriadictlon. The lawa applied 

by secular and rellglous courts are'not exactly the same and, the r!sults 

therefore are not necessarily ,the same. The, difference between the lawa 

applied sharpens the conf1icts 'of jurisdiction. 

Cb) Law Applied by the Rabbinical Courts 

The Palestine Order in Couneil Is silent as to the laws to be 

applied by the vadou's, reU,ious courts. Thu8 the reHgioua .courts hav~ 

alwaya applied their religiou8 law. The Rabbinical Coûrta Juriadiction 

(Marriage and Divorce) Law has not changed this situation and, with". 

few exceptions. l8 this praetice of the rabbinieal courts is unchallenged. 

The supremacy of the religious law in matters of pe!jOnal statua 

has been sllghtly narrowed by the leaislator who, besides ena~ting secular 
19 " 

lava ln the field of petlonal atatus. has determine~ ~~at certain secu-

lar provisions apply over and above the relisioua laVi in the religioua 

court itself. 26 • 

An important qu •• tion la vhether the relisioui court. MUat and in 

fact do consider .ecular !ul~. of privat. tnternational law,when'dealtnt 

vith a caa. vhieh lnvolve. a for.11D el •• ent. There t •• bdndant autharit1 

t~t they do Dot eonlider rut •• of pri.at. lntarnational lev. 
-' 

\ 
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Thusl, in Cohen-BoulIUlt v. A. G. 1

21 Justice Silbtrg stated with 

regard to rules of pl'ivaté international la\7: 

, "The religious tourt regards IUeH as completely '6ree from 
these 'cramplng' rules; it extends the application of the 
l'aligioua law - a priori and unrestrlctedly - to acts per­
formed in the put by foreign natianals outsitfe the boun­
daries of the State. and" it le permitted to do so .•• "22 

While it la not quite clear whether the legislator had intended 

that the religious courts refrain from applying rules of private !ntèrna-
23 '\../--...-' ' 

tionel law. their non-application iB accepted though aometimes criti-

cised. 
24 , 

Refralning from applying rules of private international law coin­

cides with the very nature of rellgious law. - It ls a persona! law appli­

cable to ail ita membera without qualification of boundaries or nation­

aUties. 25 

G. Tedeschi describes the rel1gious laws thus: 

"They regard themselves not as one of the edsting lega1 systems 
but a8 the law - the eternal. iëëe8sary. essent!al law - whlch 
has always been binding upon adherents of their rel igion .• : 
This 'Ietroactive overbearing power' of religiou~ law i8 linked 
very closely to the reluctance of religioua - ~hough not of se­
cular - lurisdlctions to apply foreign law, at least as regarda 
certain matters which they regard 88 the close preserve of their 
religious law ..• (Matters of marriaRe and divorce are undoubtedly 
such matten. I.S.) ·ln conclusipn we may say that. in contraIt 
to, secular law, ••• it e.xcela in being natureUy more exclusive. "26 

(c) Law ApElied br the Secular Courts 

The secular courts dealipg with matters of the persona! 8tatua of 

Israelis in which there ia no secular territorial legialation, (~matterl 
27 of marrtage) apply the partiel 1 r~ligiou8 law. But the reltRioua law 

as applied by the secular court is not the .ame 88 when"-it la applied by 
" '\ 

the reUgiou8 court. 28 -
, ~-

'"--..v 
In Cohen v. Bousallk. JU8tice S11ber8 set out three principal 

limitations to the applhat~on of reUai9uI lawl the 1IIOdea of procedure: 
29 ' . 30 

tbe law of evidene.; ,and the ru1 •• of private international law • 
. , 

We SCl' th('rcfore tMt re11liou. la.w ap"U(!d by dvt.1 courU can 

be COMpatet! to ,a fordln la" for evert thou,b lt nead not ~ proven a. a 
f .. c,t -AI d ... ftd.d' of a forelaft 1av, only' iu aubltan'H,ve provialona ar!l 

/ 

, t 

'\ 

J 
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appUed. Moreover Prof. ~nll.rd il inclined ta th. v~ev th.t, in prac:­

tice, reUgiou, lav has been excluded by rutes of .natur;1r j tice of the 
'll ' aecular judges. And even takina a trilder v~.w, one has retoRnlle 

that the secular judae'a understanding and Interpretation of reliRioul 

lav 18 different and reUgious lava are often uled to,reach reaults a 

religioua court would have avoided,32 

The courts of Israel, religioua and \secula,~, apealt therefore in 

different voices about the lame mattera, even in iri.tances where both 

apply the religioua lav. 

Of importance to our study are the casea where secul>al' courts 

exclude religioua lav, and apply the rulea of private international law 
33 by which they are houRd. 

The problema are elpeclally ac:ute in matters of marriale and di­

vorce. Thus a civil lIIarriaae contrac:ted by 18r'.1:18 at the tille when 
, 34 

they vere foreign nationall wou Id be recolnlzed by the civil courts, 
, lS 

not 80 by the l'eligioua courts, unless recognized &a a doubtful marriaRe. 

J... civil ''<fivoree of 8ueh persona will a1&o be reeosnlzed by the civil courts 

though not by the l'eUgioue courta. Where the.r~l1gious court recognhea 

the,. validity of a marriase but not the divorce, the parUe. will not he 

able to remarry in Israel. 36 
", . 

2. Iarael' 8 Rulea of Pdvlte International Lav in 
Mattera of Personal St,atua and Their Relation 
to EgUah Lav3' " , 

la!',el' a rulea of private international lav are derived frOII 

,everal sources: mand.~~ry; Enaliah; and Israe1i. The Paleetine ~der 
, 

ln COUReil glv~. tl)e rulea of private intftnational lav and r/efers Ul 

to the Eng1i8h rulea,for luppl ... ntation. Th. lliaeli Lellalator hal 

alao reaulated fuIe. of privat. international lav on specific top les. 

With resard to I.ra.ll clti.ana (ln tho •• days Palestiniana) of 

a rec:ogniled r.lialoua e~ùnitY. Art. 47 of th, P.l~.tine OTder in CoUft-
l8 ' c:ll directs the civil eourta to Ipply their perlOftal 1av. Thire 11 no 

D Il "-

definitlon .peelf,!", vhat l,,, la th. perlOnal l,,,. The perlonal 1." of 

an IeraeU bal, bovtver. been lateqtreted',t», the Mandator,. Courtl to ... n 

the nU,toua 1av o( the aubject and thta hae recel".. uftlnùoui accord J 

b1 the Iar •• li coarta.
3
' 

/ 

, 
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Art. 64 of the Pale. Une Order in Couneil detendne. the perlonal " 

~, lav of foreigner.: 

Mattera of Per.onal Statu.: 

"64 (i) Hatten of peuonal statua afft!cting foreigners 
o~her. than Mo.lema .hal~ be dlclded by the District Courts, 
which shall apply the personal 'lav of the parties concerned ... , 
(ii) The peraonal lav shall be the lav of the nationality of 
the forei8ner con~erned unless that lav importl the lav of his 
domicile i'l) vhich case the latter shaU be appUed te 

Article 64 sives the i 8eneral rule that ~he peraoLal lav: of a 

foreigner should be applled and that his personal law 18 his 14v of na­

tionality. But where questions aris' whieh are not covered by/ the ordi-
1 

nance, such, as 'his persona! lav at a particular Utile, 'lé refe~ ta the 
o, 1 

Engl1sh common lav 18 we do in every ôther in8tan~e where we 1\lc'k an 

anaver in our legal system, by virtue of Article 46. 

)rtiele 46 de termines the law prevaUlng and the law that cbuld 

be enacted and continues: 

"46 ••• , and subj.ec t thereto 1 Un abo. mentioned, 1. S.) and s~ 
far a8 the same shall not ex tend or fPply, shall be exercisèd 
in cOnformity vith the substance of the common.lav, and th~ 

, doctrines of equity in force in Ensland ••• n 

There la abundant luthority fol' the appUcation of EnaHah ' 

private in~ernatlonll lav rule. vhere there ls • lacun. in lsraeli 1.'1 
1 

aa Justice Aaranat laid in SkoTnUt v. Skornlk. It la 11 
.. . 

" ••• veU-eatlbl1ahed prlndple tn our jurisprudence thftt vhen 
there exista a lacuna ln the local lav; the olai •• lon 1& ta be ;;. 
filled bYcorelylna upon Article 46. that ta to aay, by applyinl WIll 
the Engliah Co-.on Lav. And the Enaliah Co..an Law ... ne that 
lav Includlna the principl •• ofprtvate international lav whtch 
are part of it."40 -________ 

There la no legialation ta detet'lline the personal lav a atatt-. , 
l~ •• (wlthou~ nationll1ty) person or a, penon of double or .are nat n-

j aliti,.. It .pp .. r. that th. peraollal lev of a atatele •• p.raon la "il 
'( 41 . 

1aw of d01ltc:ile. Wlth. l'etaI'., ta a peraon of lIOTe than two natt,...lttt •• ,t 

none of whieh la 1Irae11, ~ haa not "et been a court declaloft. _ .... 1'.1 
• , 42 
vrinra sullest th, test of .ffedbe naUon.Ut,. . 

The lete.U leablator ha. not enected any à.ll'al rul •• of ,rt­

.. te tntlnatto.l lav. "1 ha. honVIl' laid dCNft nal •• of pl'batl latl"" 

" 
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national lav in leverll 1IRttera of persona! statua. Thu8 in ma~ra of 

capacity, guardiaftship, adoption, maintenance, spouses propert~ rela­

tions, and the dlasoluticm 'Of marl'>iage, he has given preference 'ta the 

criterion of ~omicile,~3 more aceurately to the Israeli concept of domi-
44' 

cile, and hal not accepted the eriterion of nationality chosen by the 

British Mandate lelisla~or. 

In determining that the law of nationality il the pé~sonal law 

of a fordgner. the En8liah -leS,blator deviated from the principle of 

domicile. While in England the law of a man's domicile is his persona! ' 

la", -(since EngHsh law sees a màn' s domicile as the country to which he 

1 is most' closelY connected,' and whose' law should apply in most lIIatters caf 
, 0 

hia persona! status), the English 1eBisiator attached no specific illlpor-
. , . 

tance ta the law of the domicile in Israel. . 

The clear preference for the criterlon of natio~ was proba~ly 
due to the legialatot's bel!ef that it waa more 8uitab1e.f~r)Palestlne and 

ita inhabltanta. Different opinions have been put forward to e.palin thie. 

One is th t most of the foreigners in Palestine at that time w~re Jewa 

trom European countries whose private lnt~rnational ~aw rules were baaed 
45 " on the la" of natlonality - the lex patriae. MOre commonly aceepted 

ia the notion that the rea80n ia "to be found in Ottoman Law (which pre­
vlUed in Palestine before the Engl1ah legls1ation) where there Vere ' 

"* ,f 

capitulaUona aiving exclu.ive juriadiction over foreigners to their 

re8pective con8ular courta, which of course applied, the law of the con­

the jurisdietion' to the sults country;ti~e Engliah le8islator transferred 

district court"'ut 1IlI.intained the aflplication of the fqrei&ner;' e na-
46 ,) " 

tional la'" 4' 
I~ ~:. 

Huch has been written about the cflterlon of do.ieile, acceptecl 

by the Ân8lo-Ailerican world, ~nd nattona1ity, reignina 'in the European 
47 

continent, and each hu adv.ntaaes and disadvanta.e., The Xlt'UU 

legtalator definina dOMicile aa the place where the centeT of "la perlon t. 

~1fe iI.48 has Ihed the teclmleal1ttea .nd arUfl~iIUti'l o,~"-th. Eqli.h 

concept of d_leU. .nd ha_ "Itven the courtl a too! to de~lne 1 peraoe·. 

doalclie a.""..the pl.c:~ to \lhlch h~ 18 aost ~10.ely connected. 

WhUe the l.r*-11 concept of d~icU. ,h .... ny .dv.nt ••••• it il' 
" 

cl .. r, evan ~rc. weh, ~ .ho~t Ir- of the IIr •• U tul •• of private tater-

~ _.:---,: t, 
", J 
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national hw l!hat the laraeli leg1slatot' hal brouaht confusion to the 

realm of per'onal statua. The rea~lt ià-that Îome .attera of personal 

statua will cr(cided accord:ln'g to a person's nationaUty, other'& IC-

, cording to hib do~tc:i1e, with a ap14tUng of statua 'liS the most probable 

reault. 49 Th s it~appears that whatever the better criterion, one of 

them sho~ld h ve be~ adopted for all matters of personal statua,50 
"'"- , h" To en thia ~'Jrvey of the hraeH rutes of privaU international 

"'---' ~aw. we shoul like'to emphasize that the Israeli rules suffer from two 

major defects: 

1. The Pales ine Order in Courtcil determines that the law of a 

foreigne-r lis the hw of hie ~nationallty, yet thla general :fIe is 
.. 1 • ;;~ 

supplemented by Article 46 wlth ~nllish rulés of private interna-

tione! lav. As a result, ~here 18 inconsistency ln court decislons 
51 over,which criterion, domicile or nationallty, applles. 

2. -The- c:riterion of domicile, Ithrough Israel! le8ial.tion, and n~tron-

3. 

a ' 
allty, by virtue of Mlndato~y leglelation, both apply to mattera f, 

f o~ peraonal status'and this 1IIIy resuIt' in inc'onsistency in a aiven 

person's status. 

52 
Doubtful Marriale 

We shall end th!. survey of the Iarae1i internaI and international 

confUct rules vith a 'discussion of the recoln~Uon of doubtful marrialel. 

Thil institution h .. helpea Israel1 aec:ular judlea to app1y reUa1ou1 lav ~ 

and reach decisionl conliatent vith their. phlloaophy of justice. This 

illlt1tut~n..!. wile .hovins the ~harp' confUct betweeft rei:l.81oui and lIc:ti- ~ 
la ... court'lA'-an alao prov. u •• ful in th. reala of private intemationa1 

lav. 

?ne of the vay. of .. rrylna a woJUn.which hu been frowned upon 

~I and not practlced for hundrecl. of y •• ra. 11 'an institution of Jevilh lav _: . .--- , ~ 

\ ,-call1d .. rria.e 111 intereout.: ln Je.,llh la., the" 11 a prelUilpUon to 

th_ affect that "a .. ft do •• DOt lndul._ in •• hal lntucoul'Ie for the 
. 53 

purpas .. of lin." '" 

Thele tvo' 'aetou pro.luce the followina r •• ultt vhe~ ..... n Ind 

• voua cohlb:l.tat.. thtare la • pre...,t101l tut the, iftt .... to Mny 

• rfMt 
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54 i 
der Jevi.h lav, Thil pre.um tion il' re~utU~let and aoiné vritera 

ubmlt thlt where there ia • c:iv 1 cere ony~" it would be.",atttce, thè par~i .. 
55 )' 

id not int~d to marry in accot Ance w th ew1sh law. " 
o • ~ ~ 

1 ' 
, In most cuea, thil marr :: ~a re,' atded 4S a doubitful marriage, 

nd as adultery in a woman ta a' rive sin in the Jew:tJsh religion, 

he religious courts will dealand Jew1sh Jivorce (a "Gett',,):. to disperfse 
S6 , 

!th douM. \ "., ~ 

Secular courts have thus t'eco8nize~ the vaHdity ot A~ marriage, 

ohibit'ecl under Jewlsh law but' valid ex P98t facto ac(or::d!ng' to lt, 

t 0 • - 51 1 

lebr: ted in private. (No civil marriage: exists in,larad.) For the 

It Hteen ~ars both the secular and rabbinical courts aire going out 

o their way and sdmetime. beyond "their jurisdiction - the former to re­

co nize marriages vhlch arè'p~ohibited under Jewish lav, and the latter ... , 

to ,ive a de,cision tbat will not atate decisively that a diVorce la 
1 

nee ed - because luch a atateme\tt will be interpreted by the .ecuiar courte 
, . S8' 

a8 mplying that the mardase h v.Ud. 
c 

Throush the institution of the doub,tful manille it ia allo P.98-

sib1~ to recognhe civil m~rriagea contracted by Jev. out8~de of Israel. S9 
\ '" , 

Thislls positively unnecessary whon both parties vere forelgn nationals 
J 1 \ 

at t"ie time of the marriage, yet mJ8ht be helpful !lhere tlhldr marriage 

was n t vaUd according to their national !aw, .nd it ia Ic:Ibub t fui ' thlt 
60 sh reH8ious ceremony was c~ntrac:t.d. ( , 

Th~conflicta between the ~ecul.r and rell8ioua cpurtl derive 

from t e faet,.. that their attitudei?and the cona.quene,. which each ta ré.d)' 

to ·reco ~he froll a doubtful or 'prohlb1t~d .. ni.i- are~l1ffnent. Thu • 

in a reUs:l.opl court a prohibited .. rdlsa .hould be d1 •• ~l~ed, No privi-
.: 1 61 

le~e. aria. Eroftl :l.t -...!!.1' a woun 1. not enUtled to u:l.ntllnance. A 

civil "Triaae il v:l.ewed al • CI\Ula for divorte~ If the ±n.d1sàare •••. 

,the hu.band ta antitled to p~rabdOD to urry .nother voUJ' The •• ra­

lulu and othera doonot follo" •• acular court'. dee:l.don tlhlt t:herl il 

• doubtful .. uru., in reU.,loua i." and tharefore ... uU_Re ln th. l' •• 
, , 1 6a 

of th. ..cul.r court. Ali rlaht. _4 duU •• aollow ho. luth • ~T~d .... 
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FOOT NOTES 

1. Palestine Order ln Cou~c11, 1922-1947, Arts. 47-55 Draytoni Law8 of 
Palestine III, 2569; Rabbinical Courts Jur~sdiction (Harriage and 
Divorce) Law, .S71~-19S3, 7 L.S. 1. 139. 

2. See a110 th!. dissertation at. p. 5. 

3. See Capacity and Guardian ship Law, 5722-1962, 16 L.S.I. 106; 
Adoption of Children Law, S720-1960, 14 L.S.I. 93; SpouAes Property 
Relations Law, 5733-1973, 27 L.S.I. 313; Succession Law, 5725-1965, 
19 L.S.I. 58. 

4. Hatters of Dissolution of Marriage (Jurisdiction in Special Cases) 
Law, 5729-1969, 23 L.S.I. 274. 

5. ~upra note 1. 

6. There are two possible ways to interpret this part of the section: 
(1) The word's "in Israel" shou1d be connected to the word Jews only. 
Thus the rabbinical courts have exclusive jurisdlction oven when the 
mairiage or divorce have not been performed in Israel. (2) The 
words "tn Israel" apply to the marriage and divorce. ThUR the 
rabbinica1 courtl have juriadictlon dn1y if the marriage and/or 
divorce were performed in Israel. ln H.C.J. 3/73, Cahana!! v. The 
Rabbin!cal District Court, 29 P.O. (1) 449, Berenaon J. dec1ded 1n 
favour of the aecond vlew which gives the rabbinical courts narrow~r 
exclusive jurisdiction. ror a fu11er discussion of the interpreta- , 1 
tion of s.l and !ts implication, see HIOB, Marriale and Divorce of 
Jews Contracted Oûtalde Ilr.e1, (1976), 5 Iyune Miahpat 186. 6 See 
al80 H.C.J. 38/75, Talisman v. The Rabbinical District Court, 30 
P.D. (1) 433. 

7. Reaidenr in s.; muns pérmanent ,r •• ident. See Cohen J. ~n H.C.J • 
. 129/63, Hatalon, v. Th. labbinical Court, 17 P.D. 1640, at p. 1651. 
This Interpretation va. acceptad and fol10wed. See Part IV of th!a 

.... d18 •• rtation note 24 and caaea cited ther •• 
"-

8. H.C.J. 10/71. Gordon:v. The Rabblnlcal Court, 2S P.D. (1) 485. 
~en one party la an I.r •• li and the other a forelaner. the cons.nt , - 1 
9f the tara.ll .pou •• 11 al.o neecJect. On consent to JUI'i8dic:tion. 
te. H.C.J. 141/71. @à.pel v; The Rabblnical DlItrlct Court. Tel 
A.fiv. 25 P.D. U) 471.' S •• allo Sh.va, . Doel Section ,. of the 
iibblnlca1 Courtl JurildictloD (Marria,e and Divorce) 'LiVI 5713-
19". B.power th. Rabbinlcal Court ta D8!1 vith Mattln of Mlrria,1 
ana DlvQfC, Wb.n Cona.nt 1. Acgutred? (1911/72). 27 lIapratUt . 
47'. Sh.va ad8V.r. th1. qU'ltion ln the afflr..tlve. Se. 81.0 
Matt.r. of Dl.,olutlon of MArri... (Jurl,dletion ln Sptelal C •••• ) 

,. 

() 



t 

1 

/ 
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10. 
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Law, 5729-1969. s.1(b). The Law doe., not apply when bath 
par tin are i Jewillh. 1 t would leem therefore tha t Jewhh J 

foreigner8, can ,on1y dilaolve their lIIarrlage by consenting 
to the jurisdlé~ion of the rabbinlca1 court. See also 
Palestine Order i~ Couneil, 1922-1947, Art. 65. 

8.9 of the Law. \ 
s.18 of the Courts Law, 5717-1957, 11 L.S.I. 157. See 9».3,4, 
of the Rabbinical Court Juri8dicti~n (Marr\age and Divofce) 
Law, lupra note l, for special jutisdictional provisions with 
regard ta a wife' 8 claim for maintenance. . 

Il. The Matters of Dissolution of Marriage (Jurisdlction in Special 
casea) Law, 5729-1969, supra note 4', does not apply when both 
parties are Jewish. See aleo this dissertation 'at p. 80. 

liA. Courts Law, 5117-1957, supra note 10, a.35. 

12. See, for example, C.A. 191/51, Skornik v. Skorni~, 2. S.J.S.C. 
327; Cr.A. 54/54, Hirshoren v. A.G., 8 P.O. 1300. 

13. See Courts Law, 5717-1957, supra note 10, BR. 7a, 7b. 

14. See, however, n.c.J. 214/64, Bassan v. The Rabbinical Court of 
Appeal~ P.D. (4) 309. 

15. See, for example, H.C.J. 143/62, Funk-Schlesinger v. Hinister of 
the Interior, 17 P.D. 22 S. 

16. See our discussion of • doubtful marriage and the cases cited 
there. 

11. By virtue of Art. 55 of The Palestine Order in Couneil, supra 
note 1; Matter of Dissolution of Marriage (Jurisdiction in Special 
Calel) ~aw. 5729-1969, .upra note 4. 

" 

18. See note 24 and accompanylng text vith regard ta the non-application 
of the rulea of private internaUonal lav in the reli810us courts. 
Se~ also note 20. 

19. See note 3 and accompanyina texte 

20. tor example, ue the Wo .. n'. Equ.l Rishtl La:", 5711-1951. 5 ·L.S:.1. 171; 
H.q.J. 181/74, Barri. V. The ladi of the Shar!. Hoal.- Court, Acre. 
2· S.J.S.C. 429. The concept of exceaatve Jurlldlct!on to •• power 
the intervention of the B18h Co~rt of Justice " •• Itven 1 brol. 
lnt.rpr.tatton~nd it " •• held that. decillon contr.venina a 
•• eular law vhleh th. re1t.~ court va. bou~ to.apply va. tlnta­
aount to. a 'ectaion ou~ of jui"iaclictlon •. s •• aho 'll'le ••• n, 

, l .... pend .. nt Pev.lo_nt of lara.li Law, (975), 10 1.~L.R.V ... 515. 
Shl1oh, Marrieu and pi'VOrcl 19 lIra.1, (1971), 5 ~ •• L.lrf'. 479. 

~ 

•• 
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... 
21. C.A. 238753, 2 S.J.S.C.' 239,' 1 

1 

22.' Ibid., at p. 255. See ah Skornik v. SkOl'nik. supra note 12i 
\ H.C.J. 301/63, Str.it v. è Chief Rabbi of brael, 18 P.D. Cl), 
Il 598 at pp. 608. 621, 629. But see ShaH. Bffect of Civil 

Marria es B.tween Jew Co tracted Outsid. br.e! - in Rabbit\lc.l 

\ 
Courts in larae , (1964. ,0 Hapra~lit 385 at pp. 391 ff. / e 
author analyaes rabblniea~ judgmenta and c01llea to th~ conclusion 

1 that the rabbinlcal courtl tend to recoan1le riante acqJired under 
a fore18n lev accordlll8 to !ts ovn rules of confUet. ~iI does 
not .pply, however. ln mltter8 of purely raUlioue à1gnlficance. 

1 

23. The Palestine Order In Couneil, supra note 1. Artl. 46, 47 and 64 
are diTecteeS towards the-aecular courts. See alao Tedeschi, 
ITransition from Secu1ar to ReU iOU8 Matrimonial Status and 
RetroactIve Applications of the Latter, Tedenhi. Studies in 
Private Law, (1966) at p. 212. . 

, 
24. See Justice Viekon in Skornik v. Skornik, supra note 1 , st pp.378-

319: and H.C.J. 73/66, ZelDulun v. K1nlster of the Int lor, 18 P.D. 
(4) 645, 8t p. 660. 

25. 

26. 

27 1 

,) 
, 

281. 

29. 

fEnglard, Rèl1112gB Law j,l\ the larael Leaal System, (1975), at 
'pp. 137 ff. 

Tedeschl, supra note 23, at pp. 213, 214. 

The perBonal law of an laraeH 18 his rel1aioul Iaw. See note 39 
and a,col\panying text. : .... 

Justice SUberg in Cohèn-Bou8sUk v. AAh. Allpr.n nnt.- ", III ", 2';4: 
"Jewish law a8 appl1ed by a civil court ta diffnent fro", Jevillh 
lavas a.ppl1ed by • l'elilioue court.'" . , 

The civil courts' non-application of rel1aioul lav in prQcedura1 
mattera has been critJ.ciaed. ror cTitic1.", of thie app~ach. and 
a survey of ite exte\\t, .ie Sh.va. The Pereonal Lev ln Israel, 

.,r 

(1976), et pp. 134 - 140. See abo Levontin, ~..n. Mar.lj.!!l~'!I_:m~!,).J.Y9]C" 
out of the Juriadiction, (1951). At p. 10. For a di.cusdon of 
thi •• atter, ee •• 1~O Bna~ard, .upta note 25. at pp. 177 ff. 

30. Supra note 21. p. 2~:Z 255. Se. &181 C.A. 26/51, ltotik v. Wolf.on, 
5 p ,D" 1341, at p. 1;4" '--;j \ 

31. 

o. 32 • 
.) , 

33. 

Bnalard, lupra notll~Sf at pp. 139 ff. 

s •• out di',eu"i.l'f a douhtful .. rri .... 
• 1 

SUberl. 'er.onàl/'-8taeus in la ra. 1 , (1957).at p. 2".' 

34. s •• Skorn1k 9, Skorait •• upra IlOte lz., 
'--

, . 
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36. 

37. 

38. 

39. 

14 

t/ 
Se. note 6, elpeciallY.llaql, aupu n~te 6, et pp. 206 ff. 

l '. 

~n seneral on the "la~io~ betveen I.~ .. eU ."d English private 
international ta",' see Levontin and Goldwater, Conflict of Law. 
in larael and Artic:l,e *6 of tlie Pales tine O'tder ln Couneil, 
(1974) • ' , . t 

"i,: .. ..., 1 '., 

Supra note 1. 1t is • ..-,lIitted tha~ Art~'i!47 iA 1.1180 a' rule of 
privatj! international 1.". See -!.Shava, 8U~r:1l no'te 29, nt p. 143,. 
but seë Justice Vitkon IJ~ Skornlk v. Skornlk, supra note 12, at 
p. 378 ff.' 

Kotik V~ Wolfson, supra note 30, at p. 134,5. It appears that 
Pa1estini~ and later Iaraelt citlzens wh~ are not of anr 
reco,nizea r~1iglous ;unlty have no persona1 law. On tltis 

~ matter, ~ee Shava, 8 a note 29,' at pp. ,150. - 164. 

40. Skornik v. Skornik, supra note 12, at .p. 35,6. On· the .pr'Oblems of 
the application of Art. 46 in general, (with wh!ch we slWill not 
dJtd) , see Tedeschi, The Problem of Lacunae in the Law., ari4 ,Article 
~of Palestine Oder ln Council, 1922, Studies in Israel Law, 

41. 

42. 

43. 

~5. 

, (1960), at p. 166. For a greater rel lan~e on EngHab priva te 
international law, see Vitkon, supra not~ 38, and see 'thiè disser-, 
tation, at p. 26. 

# 

This was determined in .C.A. 65/67, Latu8hlnski v. lUrshen, 21 P.D. 
(2) 20. In the past h . e ver, ft wu dec1ded that the law of a ' 
S ta te1es8 Jew 1s his r.el1 ous law. "'See Skornik v. Skornik. supra 
note 12. See dao SUbers. u ra note 33, at pp. 333-334. For l 
detailed survey of the personal hw of a statelesa person, aee 
Shava, supra note 29, '~Part 1, Chaptel' 4 ~ lUth regard ta a Jev 

,without nationality, see .180 llabblnical Court Juriadict:1on (Marria,_ 
~nd Divorce) Law, '5713-1953, supra note 1. Nattona1ity 18 nOlt . 
alwaya needed for power of jurbdict~n over a Jew. , 

If one.of the nationaUtle. 1~11. then 1araeli~ hw woulel 
app1y. See SUbers, Ilupra note 33, at- pp,;1.t8-249; Sblva, supra 
note 29, at p. 110. < '.-, 

-
See the lava mentioned ln note 3,Fully Law Men~nt (Maintenance) 
Law, 5719-1959, '13, L.S.I. '73 and HAtten of Dts~~t'1)t1.on of ' 
Maniage (Juris\cHctlon in Spedal Cascs) Law, 572g~1969. ,14uJ?,l''a 
note 4. In general"osee ShaH, The Crltetlon "lldmtcUe' and fta 
Preference Over 'the Criterion of NationaUt, ln larael ~tivat. 
International Lav, (1966). 16 Scr~pta Hierosolymitana, 163. 

, -
8.80 of the Capacit, ancl Guardianshlp ,Law, S722-l962. supra "ote 
3, defin~. dO.,leUe. Se. te~t aecOIIpanyi'", note 48. ~/ 

1 t" 1 

SUberl, .uP~' note 33, at p. 335. < •• ~ 
• 1 • 
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.' 
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46. \ Shava, lupra note 29, at p. 75. Vltte, Conflict of Lawa iR 
'Mattera of Person.al Status in Palestin.e, (1947). It p. 246. 

when it ia illlpbrted by the national 1.". as concession to 
, Further. Vitta ••• a th. apl>Uca~i1ity of t~haw of ~iclle. 

the Anglo-American conception under whiéh mic11e ànd not 
natiO'llaUty 1s decisive in determinlng the la" applicable. 

47. We' ahaU not deal with the, advantagea and dlsadvantages of 
nationaUty and domicile. On this matter. see De Winter, 
NationaUty orDomiè,Ue. (1969),128 Rec. des CçurI .. 347; Al\t~, 
Private International, Law, (1967), at, t>P. 159-161; Rabel, Tnè 

À Confllct of Lbl (2l\d~~d.,' 1958), Vol. 1. at 'pp. 117 ff.\Shava, 
lupra note 29. at pp. 60-63. ,," '. 

48. Capac1ty;ilnd Guardianship La",; 5722-1962, supra note 3. s.80. 
See also the Haptera of/,.,J)18101ution of Marriage (Juri.di~tton 
in Spec~a1 Cnes) Law.5129-1969, supra note 4, 8.6.- <, 

49, We ahall d~l with this p:t"Qb1e1D in Part III of this dissertation'it 
As wUI be diacussed tl1er"; ~ imply a apl1tt1ng of 'the statua 

'& 1tself and not that the atatua will be regulated by difhrent" 
roles in matters econcernina dlfferent eff-ecta of ,the étatl.\a, 

;, 8uch as succession or legitimacy.1'hu8 when the pIlrÙefl will 
r~que8t a declaration that their mltrrfa-ge l"",vlIJ id IlA oppoRcd 
to "hen the y Bsk for al dec:ree of, nullitYt different choiee of 
law rules and ruu1ts ... y be the outcome of the .d~ffeÎ'el\t suita. 

50. Sée abo Shaki, Bupra note 43, at p. 178. 

51. 
) 

52. 

53. 

54. 

.' ~ 
See this di88erl:'atio~ 'P~rt II, note 137 and acco!ftpa~yf.ng tex~", 

For a fuÏl diScu8sion of ~hia 8ubjeèt. see Shtfman"Doubtful 
Marrial8 in Israel Law, (1975). _,' 1 

rt.-' Skornik v. Skornik, supra note l2,at p. 
• intercourse, ~ee Schereschewsky, , .. Uy 

It p. 35. ... 

333, 'On marrialf by 
Law, (2nd ed •• 1961) • 

\ 

'Thuai doubtful ma,àt'le 1. ueua11y a l'HuIt of a, private cet;emony, , 
a clv: 1 marri"e outaide of IIrael, or a long cOha~tat:f.On. See' 
Shif an, ,8upr, note 52, at pp. 133-155. Prohibit"ed Iftarrialt in. 
whlch aIl due cereÎlony vaa ,followed l, not doubtful, et tht, fact 
that it va. privat ••• , lbed doubt, if .11 vas followeèl la 
nece •• aty. 

55. r Sehereleh~V8It,. lupra, Dote 53. at pp. 8S ff. 

56. Ibid • 

• -,57 _ 

., 

See C,?hen-loUnUk, a!!pra DOt~ 21. Thé Mn, ~o ~ff1d.~.cI the 
.. nUai. !fUt howeYe1', put t~ • criai .. 1 trial. t~.A. 208/53, !:!!!!!.=" 
'fI A.9 •• :t P .D. 833. ' 
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On the'develo~ment of'the conflict eee H.C.J! 80/63, Gorfinkel, • 
Chakla-i v. Minieter of the Interior, 17 P.O .. 2048; M.C.J. 51,/69 
Rodnitzki v. The Rabbin!.:.l Court 'of Appeal, 24 P.O. (1) m4;­
H.C.J. 29/71. Kedar,Cohen v. The Rabbinlcal Dfstrict Cou.t, Tel 
Aviv. 26 ~.D,- (2) 608; H.C.J. 275/71; 330J71 , Cohen v. The 
Rabblnical District Court, Tel-Avtv-Jaffo, 26 P.D. (1) .227. The 
seculer cour-ts have refuaed, hovavar. to assist Israeli Jevish 
co,:,ples who can- be married by a Rabbi. H .C.X'-"130-132/66, Segev, 
Reichert v. The Rabbin1cal Court and The Chief Rdhblgil1:C or Sllfed, 
21 P,D. (2) SOS. ' 

Othe le>< loÙ·'Cèlek'~Di., 'see this di"t"rtatiOD, Part Il, 
at pp fS-27. ,0 

=~=~~~Sk;.;.o;;.;t:;,,;;n~i~k·t supra note 12. According to Agtanat J.' s· 
t p. 372. See a1so"thie dissertation Part II, at pp. 28-29. 

See Scher chewsky. supra' note 53, at p. 317. The same appl1eR 
to a 1 marriage (the parUes can. howev~r, be remarried) • 

hàki. supra note 22. • 

'" . Streit y. The Chief Rabbi of !srael, supra note 22; but see Shaki, 
ivil Marria e Contracted Between Jewa Outside Israel - A cause 

f.or- Grantina 'A Permit ta Harry' to the ,Husband, (1966). 2 
Hapraklit, 347. u 

1 ~ 

l' \ 

/, 
1 J 

, . . 

, .. 

.. ' Cl • 

'. 

• 

, 0 

1 

. . 

,..: 

.. 
. " 

- . 

'. , l' ~. • 

" -

\ ., 

," , 

" 



i , <. 

.. 

11 

THE VALIDITY OF HARRtAGE AND TItE CHoreE OF LAWl' 

~' 

1. Choice of Law Rules Determining the Validity of Marriage 

, 
" 

- ''-... 
In England, there are two aspects to the valid1ty of, marriagé: l 

, ... . ~ 

fond validity. which deah 1II8iqly, with the requirements of ceremony, 

licence. and regiBtration; and essent1al va1idity, dealing with aIl other 
2 questions not éiassifie-d as f~rmalities, 'mainly capacity. 

Or181na11y, the entire contract of marriage wa's govern~ I>-y the 

law of the place of ce'lebtation under the princ1ple loêus regit ae tum, 

This distinction between fOTlllal and èssential validity did not appear in 
, . '" 

th'e English decisions until the middle of the ,19th eentury. 
. ' " 3 

ln 1861, in "roo~,. v. BTook, 1t W8S established that {l\e ques-
l '~ 

tion of essential vïUdity was to be reférred ta the law of the par-

ties' domicile, and ta the lex loci celetfrationis, there remained only 

the question of forma! validity. Lord Campbell explained why the lex 

~ cannot govern a11 questions of validity.' 

"It 1s quite obvious that nO civilised S tate can aHow its domi­
dled subjects or -citizen&. by making a temporaTy visit ta a 
foreign country, to enter into a contract to be performed in the 
place of doinicil, if the contract is forbidden by the law of ihe 
place of domidl as contliary to religion, iDorality, or Any of 
its fundamental institutions. "4 

Peter Maddaugh explains the distinction between the formalities 

and essentiallr of marriage, tak1ng the latter out of the rules of lex . 

loci celebrationia, as a resuit of the transfer of jurisdiction in matri­

monial matters from the eec14s1asUc,l to the caDIllon law courts. Prior 

to that tlme, a11 questions of và~ty involvlng extra-state demenu 
o --_ 

vere referred exclusively to the lex loci cetebrationie. 

uThe common law courte,:lt .e8llS, were far more parochial than thelr 
ecclesia8tic~1 brethren and t.ediately chose to safeguard 
the EnS,ush vie" at luet with respect to Ena1iah doaiciU .. 
aries by apply!q the lu dQllie1lU to ..attera of elienUe! 
"aUdity."5 t~ 

17 
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From Israel' s Supreme Court dec isions 1t 18 not clea r if 1 sraeU 

rules of private international law dit"ect a11 qU'estions of matrimonial 

validity to the party's personal hw or only substantial matters, leavin8 

forma! val idity to the lex loci celebrationis. 

It is submitted that aince both Articles 47 and 64 of the Palea-
6 Une Order in Council direct us to the personal la.., of the parties. 

there ls no place to refer matters of formaI validity to the lex loci 

celebrationis, and the persona! law should dec ide b?th the formaI and 

the essential validity of marriage. In the warda of Justice Agranat: 

"It le well recognised that our law directs UB to turn to the 
persona! law of the 'parties in arder to decide whether a 
civil marriage ... is valid - from aIl poinfs of view."~ 

The result ie that the English d1stinction does not exiBt in 

Israeli law and the lex loci celebrationis has no place as an Independant 

t'ule of conflict. It can. however, be applied if the persona1" law of the 
8 foreigner, ~. hie national 1aw, directs the application of the lex 

loci celebrationis. because the reference to the national law includes 
• 9 ,-

that law' s rules of private International law. 

There have been dicta, however, in the Israeli Supreme Court 

which support the application of the Englieh private international rules 

distingulshing between the essentiàl and the formaI validity of marria8e, 
10 

and applying to the latter the lex loci celebrationis. 

The fact that in English lav different rules apply to fo~l 

and essential validity necessarily involves the classification of each 

particular requirement to the fonner or the latter categories. The 

ineludab1e question is by wblch law this classification is' made. Il 

The classification betveen formal and essential requirements wu 

deal t vith by the English courttl 'Vith regard to parental ~onsent:. In 
12 '\ 

Ogden v. 0eden, parental consent vas classified as a fOmal.ity, since 

parental consent 18 80 regarded by English domestic lew. This was dec:L ... 
, ~ 

ded regard1es8 of the fact that in French lav parental consent in the 

circUlDstances of the case vas an essential matte'r. 
13 . 

This case vas heavUy critie1sed. Neverthele.s. it .ppear. 

the EngUsh law deterainea the cl •• lifteaUon of plrental conaent, 14 . et 
, lS 

le .. t where the .. rdaae vas ce1.t,rated :1n !nalend. 

,~. r , , 
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16 . 
ln Apt v. ~~. the method of glving <:onsent \las classified as 

a matter of .fen. This was dedded according ta EngHsh concepts. In 

that case Engl ish law was also the law of the wife' 8 domicile, 17 

It i9 not cleu whether Israel! rules of private international 
18 -law distinguish between formal and essential validity of marriage, 

If all questions of vaUdlty are regulated by the personal law, the 

question of classification does not arise ,'" On the other hand, if the 
1 

Engl1sh eonUict rules are followed, the classification of the require-

ments of marriage as being a matter of formaI or _ essential val:Ldity 1. 

necessary. '\ 1 
Following the EngUsh law, the clas~ification would most probably 

be determined aecording to the lex forf. l9 As Israel has no territorial, 

domestic family law, the ineludable question la: what 19 the IsraeH lez 

fori in 'this matterh 

'Having no distinction of its own. Israel may folloy the Engl!sh 

domestic 1aw' s distinction between 'matters of formaI and 

dity.20 Another view is possible. • /maeli 1aw ls a C'OOlIIl1~_ 
In rel1g10us laws. 

vali-

of 

lB an several religious 1aws, 
21 ,essential matter. Israeli lex- fori can, therefore. egard all matters 

. 22 
regarding the ceremony as matters of essential vall ty. 

A third possibility is ta apply the English 

laws but retain the reUgious law' s 

of foreign 

ling with an Israeli 

personal law. There is no decislon in this matter. here is support for 

the application of the English distinction. 23 

Wé sha11 continue to exami~e the E ·!sh es with regard to 

matters of form and essentials accordlng to th E gUsh classification. 
: / 24 

Even though we submit that the d~.tinction does not apply in Isr1'el, 

this mode of analysis has been choaen, tiret as there i. aupport alao for 

the application o-f the dininc:tion in taraeli la\l; and aebond1Y, f~1' c~n-
1 ~ 

venienc:e in aorting th~ uted.al aa Inaell and En.Hah ruies are ta be 
./ 

compared. 

r 

" 
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2. FormA! Validity of Har!=iase. 

A. The EnSlish Ru~e 

1) Formd Val iditr Depends on the Lex' Loc i Celeb1:ation:ls 

There is abundant authority in English la" that the formaI vaU­

dit y of a marriage depends on the lex loci celebrationls. 25 

26 
This rule W8S formed a8 early 88 1152 in .;:;.S.;:;.c.;;.r.;;;illl;.;.;8;.;;;h;.:;i.:;.r.:;.e_v.;...;.;....;:;S.;:;.c.;;.r.;;;illl::.:.;B:;.:;h;.:;i.:;.r.;:;.e. 

which is generally accepted to be the Bnt decision in which thts question 

was direct1y in issue. 

In that case, two British subjects .. rried in France. The marriale 
'\ 

was solemnized in a private houae by. an unauthol'~Z~priest and without 

the consent of the parents. The marriage "as no~ vaUd according to 

French law. Sir Edward Simpson steted: Il 1 te 

"As both the parties, by ce1ebrating the marriese in France, have 
subjected themsehtes to' the law of that country relating to mar­
riale; and a8 their mutu,al intention must be pruullled to be that 
it should be a marriase or not. according to the lava of F;ranc:e 1 

t apprehend it i8 not in the power of one of the parties, by leav!ftl 
the place ••. to 'be tried by different lawi than ·these of the place 
where the parties contracted ••• This doctrine of trying contracta. 
especially those of rnarriage, accordin-g to the laws of the country 
where they were made., 18 confotmable to what is. laid down in our 

-*oolcs. and what is practiced in a11 civilised countr1es, and what 
18 agreeable to the la~ of nations. "hich Is the law of every 
particular country, and talcen notice of 8S such. "27 

The rule has since been more for.c.ibly laid down ln Ber~hiaUllle v. 
" 28 

Dastous in 1929, where a reU,ious marriage of a Canadian girl ln France 

va held invalid as she had not compUed vith the civil requirements of 

"If a marriaRe la lood by the law8 of the CO\llltty where it is efleeted.. 
it is Rood a11 the world over, no utt:èr ,whether tbe proc'eeding or 
ceremony which eon"Ututed Nrriage according to the law of the placi 
,would or would not conatitute 1II8rriAle in the country of the dotlll­
e11 of one or other of ttt..lpouael. ,~l the ... ao-caqed mardaae ta 
no .ar.riap in the place where it là celebrated. thete is no .. r­
riaae anywhere, altbouah the, cernony or proeeedina if couducted 
1ft the place of the partiea' dOllicil vould' be c:onlldered a aoocl 
.. nlale. The.a propoattioila' are too velL 'flxed to need llÛch 
quotlUon. "29 
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This Imperative co.pulsory nature of the English rule of lex loci , 
ce1ebntionia has been criticised as being' too stringent, espec1ally vlth 

regards to religious ceremonies concluded by the partie~ outside Enliand. 

which are valid aceording to their personal law.30 

English law has given a vide extension to the principle that 

validlty of manilge 1s ruled by _tlttl lex loci celebrationis in seve raI 
r 1 

ways~ 

r 31 / 
(a) 8y means of classification of vhat 18 a formaUty. Thus the eon-

sent and notice of paTents and guardians which 18 necessat'y by many sys­

tems of law to the validity of • marriage have been considered as part of 
32 the forma of marriage. 

Ditey and Morris explain this elassification on t~ grounds: 

(i) English domestic law has ~lways treated the Abee e 'of parental 

consent as a malter of form; 

(11) the validity of marriages celebrated ln Sco 'and v~thout parental 

eonsent required by Engltsh lav vas esta ished by decisions given 

at a time when English cout'ts had not,. , t di~t.t.nguished between 
• capacity and form in relation to riages ana applied to both the 

lex loci celebrationis. l3 
,./ 

Cb) The validity of a .arr~a~ not affected by the tact that the 

object of the parties by "t'rying in another country than their"o~wa8 

to evade the requir~nts of theit' do.icile aa f~garda parental consent, 
34 publicity, etc. 

There Is no doubt that the application of the tex loci celebra-
~. 35 

tionis to the formalitles of aerri ... i8 a rule flrmly establilhed. 
~ 4. 4 : _ • 

There i8 no exception to the rule tha~ •• arrlagf. fo~lly ~alid by the 

lex loci celebrat'ton1s;' h. fon..lly ~aU:d" i~ Etialan~: . There ex'iat. however. 
• f "". ~ ~, ~ • 

exceptions te the rûl~, ~ha~ a .. rTlale fo~lly 1nvalld by the lex loei 

celebrationi~ 1. fO~llY. invaÙ.d in Eiljlpd.' 'A .. uiage cm be vaUd' 

aven if 1t ~' •. ~V.~ld(~1. ~~~ if it 1. e.l.brat~ in aec?nlanea 
vtth th. En81bh é:~"l... or in \iccordance vith InaUsh etatutory pro­

vUioÏla la cutain. c;!rc..-atnc... W. ahall coat11\ue to exa_lne the e .... 
/ . 

1 eeptlonl to tb~.lftIlt.h rut. of lex loei celebratlonia d'Ilina .. inl, 
'. \ ," '. ' 

vith two !IIpoÎ'tlllt exeeptiona, 1IIpo .. lbl~1ty of the u .. of local fon, 
> 

... celebration of .. rrtaae of a perlOn in a èountry under b.ll~erent oecUf8tlon. 

j. 

/ 
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-
2) Exce tions to tbe Rule of Lex Loci Cele rat10nis 

<a> Use of local fOIm ~possiole36 

This rule applies to. 'fIlarriage ln countries were 1t is stt'i~tly 
.,impossible for t~ parties to use a local form. This impossibility may 

.., <Ji 

- at:-ise eUher because such local forms of marriage as exist are completely 

alien to the social and cultural envirorunent to vhich the parties belona: 

or \ecause tbe fora provided by the local lav is morally impossible; or 

lega11y impossible. 37 ~ 
RelaUvaly fev cases bave been decided under this head, and they 

are not recent cases. 

In 1821 -in Rudins v. SIIith?8the val1dity of a marriase' of two 

British subjects at the Cape of Good Hope by the Cha~lain of 8ritish 

FOJ:;çes then occupying that settlement was questioned. The law of Rolland 

still prevailed there. and the marriage was not in conformity with Dutcb 
\,t 

law which was the lex loci celebraUonis. Under that lav both parties 

required the consent of their [tuardians. The husban.d t s father vas in 

Ensland and the wife's father vas dead and no suardian had been appointed. 

It was held that this presented "insuperable difftculties of obtaining 
- 39 

any .. rriage conforma!)le to the Dutch Law. Il 

For thia princ1ple to apply, however, I8ere difficulty 18 not 

enough. In Kent v. Burgess,40 thtl parties .. rried in Antverp disregard).na 
w 

the local law which requirlfd that foreiSnera could not urry each other 
, -

until they had residêd in thàt plàee for at least six WIOnths. In that 

case it was admitted that when l~âuperable diffieult1es in co.plyin, vith 

the lex loci edsteeS that lav cou Ici b,e d1aregar-ded, but the court held 

that no such difficulty exiatecl in thia ca.e' and Iccordtnaly the .arrila. 

vas held vo id. 

for 

This exceptional rule or, ao~~rately., part of the teason ... 

it, has bun .. ici to be inacce,6ble today. ' . , 
" It 11 .pparent that tbe first baais of exception. (to lu 
loci - 1.S.> found iD the urly case lav ts not acceptablè"'tO 

.....-;olit11n the lut quarter of the tve.tleth centurJ. lt no 
lonaer la po •• ible to re •• r,. IOH le,al .y.t •• a. too p .. llll- _ 
tb. fbr thelr replaUoq to he htpolecl upon aatiou! .. 01,' ~41 
~cU1ari ... of the forwa .tate who IOjOUrft\. in auch place •• ft 
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(b) Marria es in countries nder belli erent accu ation42 

In thh ex~ept1on it 8 ould be noted .that it 18 not .quite ,clear 

whether the cases on which t is bued form an exception or go more fun­

damentaUy ta shake the ma in of lex loci celebrationis as a conflict 
o 

ru le to be I8pplied to the f rmalities of 1Il~nia8e. We shall examine two 
. / 

cases. 
: 43 1 • 

ln tacl&nowska v. t'czanowski, ,the relevant facts vere as follows: 

two Polish nationAIs, both Ro .. an Catholics, the husband a member of the 

Polish 2nd Corps then servina in Itely a1\d the wife a clvilian refuRee, 

, vere .. nied in 1946 by a Catholic pd~st in ~ome. the marriale was not 

~elebrated in full compliance vith the Italian do,estic law - ~e lex loci 

celebntionis. 44 

The EngUsh court recogn!aed the valid!ty of the marriage on the 

bas!a that the foraal validit-y of a marriage is not au,touUéallY deter­

.tned by the lex loci celebrat1onia, and that the application of the .ln 
loci celebrationia depends on ~he pl'eswnption that the parties intended 

to submit the question of formal vaUdlty to, that 1aw. ln this case the 

presumption was rebutted aa the person contractJ.ng marriage vas a member 

of an occupying force. 

"The printiples in Scdl!tshiJ!e 1. èa.e, that parties by entering 
into marriage contract in a foreian country subject thelllse1ves 
ta have the valid1.ty of lt deterained by the laws of that coun­
try. does"not apply in the case of a contract performed in an 
occupied country by • a.ber "of the occupyina forces. tt45 

tacsanow,ka v. tacsanovald wall fo11ow811 th~t year by Kochanaki v. 

Kochanaka. 46 It ahould be notH, however, that bJ'th caael concern situa­

tiona which are typical of polt-var Europe. By upholding their va lid it y 
. '. 47 the courta have saved a gr •• t .. ny .arriages. 

- ~8 
These calles have b •• n criticbed however. Mendes Da Coata aublllt. 

thAt. inaofar as they b •• ed the application of the 1ex loci celebr.tionh , 

on a pr •• uaptlon. both c •••• vere wrona. 

• 

" ••• the application ff the lu loci resta upon a rule of lav, 1 .... 
dependant of the intention of the panie. (to vhieh. there .axi.t 
certain exception.) anel not .. ,e11 upen a pt'eSUltPtton that the 
partiel ha.e .u .. itted to thts la •• "49 

r 

'. , 
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Later cases followed the rule set in Tael8nov.USO but narr~wed 
the broad princip1e aet, that lex loci appU,es on1y as a febuttab1e pre­

sumption that tt\e parties had aub1llitted to the, local lav. 51 

rtf 

(c) Statutory exceptions52 

Two exceptions to ~he rule that iDatriase ahould be (:~lebfated 

according to the lex loci celebrationi. are ~overned by the 'toFe1gn 

Marrlàgé8 Ac ts, 1892 and 1947.53 

1. "Consular Marriasu" - marriages lolellnfsed between pl1rttea of whOll . , , 
at least one ia a British subject before marr~age ofUeeri •• soch ail alllbll~ 

sadors, consula, Governors and Hlgh Commissiottet's, The Act~ 

a1so state several require1llenta aa to the form of the màrriage. A mar­

dase ce1ebrated under thia provision 1a vaUd even thouah invalid hy 
S4 . 

the lex loci celebrationis. But the Forei8n Maniaae Order 1970 haa 

reduced such a possibiUty, for under its rules, a lIarr1a8e ofUcer 

will notlsolemnize the a.rriaae if the f0110wins commulative condition. 

are not lII~t: 

2. 

(a> 

(b) 

that at leaat one of the partiesl' 1s • Briti.h subject; 

that the authoritiea of that country will not object to -the 

solembation of the marriase; . 

that'" inluffic1t!nt f.c:ll~ties exiat for the marriaae of the 

partiel under the llv of that country; 

(d) that th. parU •• vill be regarded as married by the law of 

the country to vh1ch they belons. 55 r. 

, 5 
Harriagea of _ben of R. M. Forcea ,èrvillg abroad. 6 They may 

IIItry without coapl,.ina vith the local fOR: "A point of intereet in thia 

exception ls that there i. DO requireaent that'eitber party be a Britieb 

lubJect. 

B. The lar •• U luI. 

. 1) Xe roraal Valiclity lyulatecl by'the Lex Loci Ce li .. 
'bratlon'f.a or b7 the ~ut:la.' "!è:l.onal Là'" 

• 
Ra'lIi... ... t~e hi .... l.nd) the 1_ loci celebration1. .,plte. 

to the foral1t1.~ of .. rd ..... ij .... tnl,. the loti! of aol .... t.dn~ thtl 
, . . ~. 

, , 

'. 

". 
'" 
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• marriage, we shall examine the Israel! law with regard to the same 

As dready stated, .it is not quite clear whether in Israel thera 

is a distinction between mattera of form and essentials of marrisge. 

However, if one takes the view that English law ~hould be applied and .. 
su ch a distin~tion indeed exista, it followa that the lex loci celebra-

~ \ 
r 

tionis wou1d apply to formalities 8S it does in England. 
. 57 

The leading case in this matter i8~stil1 Sk~rnik v. Skorn:1k. 

The difficu1ty arises, however. as different view8 were expressed by 

different judges, cand in that case the law of natfonaUty, the 1ex loci 

celebrationis, and ev en the law of domicile were the same. 

In Skornik v. Skornik the parties were Jews married in Poland in 

1948 according to the civil law without a religious ceremony. They Wêre 

at the time of the marriage Polish citizens who were domiciled in Poland 

and they remained domiciled in that country after their marri'àge. They 

emigrated ,te Israel in 1950 and thereupon became stateless. The val1dity 

of their marriage came up as an iSsue incidentally, when the husband sued 

the wife in tort and shé counterclaimed for maintenance. 

The main issue to the vaHdity of the marriage was which law 

8hou~d apply: their personal law at the Ume of their marriage, Pol ish 
~ 

law, or their persona! law at the time" of tJle claim. Sinee they were 
. 58 

s~ateless Jew8 in larael, Israeli law ml!Jin~ Jewi~~ law. 

Justice Agranat taking the view with which, with due respec t, we 

agree, that the personal "lav in laraeli law decides a11 «tuestions of the 

validity of 1I\arriase~9 applied the. English" law only to decide the temporal 
, 60 

question: persona! law at what time. As the Paleatine Order in Coune:ll 

(Articles 64 and 47) doe. not answer thia q~e8tion. ve have a lacuna and 
. " 

are therefore dirè~ted' to the Englilh rutes of priva te international law 
61 0 

to decide that specifie q~e8tion only. He thul decided thAt in Rccordanci 

with Bngliah lav- the Inw applicabll ts the pnrti<'8' nntlonal law at the' 
62 tille of the lIarri_se. 

"­
Justice Vltkon, ~hovlv.r •• tated that 1ek loci celebrAtioni. ap-

l'U.e. in Israel: 

<-

, r 
\ , 

) 
1 
j 
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" .•• the question of the vaUd ity of the rnarriage - nt least from 
\ 

the point of vlew of form - must be tested accord!ng ta the 
lav which applied in the place and at the time of the cele-
bration of the marriage (lotus resit actum)."63 " 

The basis for Vitkon J. 1 S decision is that the rules of private / 

international law apply in any case involvlng a foreisn element. Article 

47 is of a municipal character and therefore sub1ected to the rules of 

private international law. 1sraell rules,of private international law 

are the English rules of private international law vhich app~y ~y virtue 

of Artitl~ 46. Moreover, the En8lish rules of private international law 

also ovet't'lde Article 64. Thus, in matters of form, the 1-ex loci cele­

brationis applies. 64 

We do not agree that Articles 47 'and 64 are of a municipal nature 

and are subject to the ruies of English private international law. They 

are, in our opinion, rules of private international law, and therefore ' 

the reference to the EngHsh rules can only be made in cases of lacuna. 

The reference cannot be made in cases where those articles decide rules 

differently from the English rules of private international law,and do not 

make a distinction between matters of form and matters of essential vali­

dit y, with the concomitant application of the lex loci celebrationis ta 

the former. There are, however, dicta in 1ater decls10ns where the viéw that 

the validity of the manner of 8olemnization of marriage dependa on the.ln. 

loci celebrationis. The biBis of those later dicta la Skornik v. Skornik.
65 

66 Thua, 1t appears, although criUcised. that the application of 

the lex loci celebration!, has support ln the Israeli decisions, yet we 

contend that this is. wrong and does not correspond to the priva te inter­

national law rules set in the Palestine Order in Council. 

It appears ta us that some support for the application of the.l!!.. 

loci celebrationia can alao be found in the R.abbinical Courts Jurisdlction 

(Marriage and Divorc~Law, 5713.1953. 

"Marriaaes and divorces of Jevs slinl} be 'performed in Iarnel in 
accordance vith Jewieh rel1aiou8 lave "67 

lt l, clear that ln 'one vay the application of ~eli_lou. lav 
o 

w.s extended, i.e. a Jevilh ... foreip national ,!hen maTrylnl in IIrael vut 
68 ' 

bave to use th. reUalou. fora. Iut do •• thll •• cUOft .1ao .. an that 

- .. 

\ 
.\ 
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\ 

laneHa lmarryinl outside of Israel do not.. have to ,marry -.ecording to the 
- ' , 6 

r8li8ioUI law? lt appears that support .for this Vilv is possible. 9 
• ' 1 

Following our previoul contentions that the l.x loci celebrÀtioni. 

iB not an Independent conflict rule in lsrael, 1t is submitted that 

llrae1is should not be able to contract a marriage abroad which ia invalid 

8ccording to their reULl:l:ous'law. Should 1t arise before a civil court, 

the case Ihould be .xa.ined according to their personal law, id. the 

religious law. In that law aIl matters are judged by the religious law • 
,- 70 

(including the ceremony). 

As we have seen 1t is not c1eal' if the rule that the lex loci 

celebrationis decides matters of formaI validity is an Independent conflict 
l"~ rule in IsraeH private inte.rnational hw. •. 

One view is that al1 questions of the validity of marriage are 

determined by the parties' persona1 law. ' And the lex loci celebrationis 
71 i 

can only be appUed if the personal hw refers to it. 

The sec<yté view is ,that foll~wing the EngUsh rules, the lex loci 

celebrationis .lecides the formaI validity of lIIarriage. It has been Bub­

mitted that the Urst view is~~orree.t. 

In practice, whichevBr view is taken, the result may ~e the same 

in a great nUlllber of cases. 

(a) The formaI vaUdity of a marrlage c.ontracted out of Israel by tvO 
- .. 

forei~n nationale (or persons who were foreign natlon,als at the Ume their 
, '72 

marrla~e was contracted) can be examined in two ways. According ta . 

the first view, the matrimonial vaildity wUI be dec1ded by the parties' 

national law at the time of the marriage. According to the second vi:ew, 
" it will be determined by the tex loci celebrationl!. In both ways the 

reluIt may be ideotieal. In many caeee the aational law and the lex loci 
r ' 

celebrationi_ aTe the same, if they are not lt is qui te probable t~t the 

,national law will refer the court to the law of the,lex loci celebration". 
; 

A difference of result betwean the tvo vicva la, hOWQver, pOlalble in rara , J 

Cllea. r.' 
(b) Two lsraeHs (the ~ .. e wou Id app!y to t e IsraeU party' if' one~ party 

ta an Israeli ~he ';other a foraign.-) .arry outsida terael 11\ a civil cen-

1IIony. Accordlng to the .eco~ viev that the lex losl celebration1. dectA •• 

the fo~a1 vaUdltJ, the •• rria._ will b. vaUd if yall •• , th. Ioe.1 fora. 

. , 



ï',j:" 
, ',' :," 

, , , ' 

. , ' 

, 
4 ," 

,"Ji-' \1 .... • , ., " \. " . dt., .. ra. J • 1 

1 • .. "ft • 

28 

, . 

The marrisae may Alao be val!d accordlng ta the firat view. Ae­

cording to the parties' personal rdftslou8 lav, the marriage May \e 

regat~ed as a doubtful m.triage. Secular courts have recognised doubtful 

marri-ages ln Jewish , law to be vaUd marriages in cases whére the, par-

. ties' mar,riage vas prohlbited but valid ex post facto by Jevish !av. 13 
~ .. ------~;~ ------

The decisions pert,ain to marri.ges perfomed in Israel in a private tere-

• 

mony. There la no reason that the aame recognition vill not be grallted 
( . 

vhen parties who are prohibited to marry in Israel go abroad to marry in 

a civil ceremany and avoid the complication of a private ceremony. 

If the part'ies are not prohibited to man y by Jewish law, their 

marriage outside Israel accord!ng to the local fom vill be vaUd according 

to the aecond view. It vill not be vaUd accordlng to the fint 'view, that 

the lex loci celebrationis does not decide the formaI val1dity. 

ln any case it should be meni:.ioned that any marriage ~contracted . 

abroad will have to be registered a8--..a mardage if a certificate of 1II8r-
74 

riage 18 brought to the regi8tration officer. 
t. 

2) Israeli Exception to the Law of Nation_Bty O!\ 
the Lex Loci Celebrationia7S "'7.. 

<a> A JIIarr1age between Jawa according to their 
Jewish law 18 always vaUd 

- -"+'eIiII 
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/ - , 
leneral disposition to, vaUdate an act, and with private international 

law fules tha't apply ta a person of double -nationality that law (of the 
Q '17 

~) wh-ichorecognhea the 'Validity of the Dtarriage. 

, Th'!8 exception has been heavily crit:lcised 78 as Article 64 could 
, . 79 

not have had the Jewish law in mind. lt has however been followed. 

The merit of this view appelTS'" t-o U8 to be that It vaUdates marr1ages 

celebrated abroad "by Jews, in lIIoet cases today Uving in Israel, where 

8uch a tnarriage would be vaUd. Israel is no dou t today the country 
1 - -- 80 • 

with the greatest lnterest in their status. Moreove the validity of 

such a _rriage wU1 not Ile quesJtloned b.efore 8' religious court and thus, 
f, 

at least in this case, different decisions between secu1ar and rabbinical 

courts wi~l be avoided. 

This exception is of cqurse contrary ta EngHsh rules. A re11-

gious lIIarriage is void if lt does not' teceive recognition under the. local 
81 lawas was decide~ in BerthiaUlfte v. ,Dastous. But this decision, eY.en 

though under different reasonins, shows commbn ground vith the EngUsh 

exception to the 1ex loci celebtationis ~n cases of marriage in countriea 

under belligerént .occupation. 82 In both, ~re is a recognition of the 

validity of a eerelllOny cont~ary ta the local }âW because tbe P4rties have' 

not submitted themselves ta the local law. It a,ppears. b,owever. that thls 

exception has IIlOfe merit than the Enalish one as here the parties have' 

undoubtedly a connection vith the law applled. the re1igious _law. This 

Dtuch cannot be said vith relarda to the vide 'appi1.eation of the comon 

lav marriage • 

.-' 

C. Lex Lod Celebrationil - Co_parecl ancl Evaluated 
6 

"There '8re strons polie)' r,ealons for up1\oldinl a .uriage when it 
complies vith the lex loCi. Tbe local fona ~y Poften be ~he only 
one available aM the poUeie. of upbo1dinl t\te.teasonable expee­
taUQns of the parUes, _ .a~luardlng the rellab~1ty of local, 
recorda, vaUdation and international uniforaity of. dèddon .11 
favour the recognition of the .. rrla.e. "83 0 , • 

These 'auoq ru.on. fOf ncoloidra& the YaUdity of s .. rd ... 
Go' - , 

wbich C01lpU.. ,rith the lex lod .. y have to live vay if thè -per'8Ons! lav 
-' . 

re,arcla the very celebratia of the .rri... in the for_tan 'fora ..... iaat 

J 
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its fundamental institutions.
84 

the mai~iage would then not be recog­

nized by the ~~~ts of their home country. It would however ~ recognized 

by other courts unless the very eeremony la regarded 8S a matter of es­

sentials. 

While reco~nising a marriage i8 in accord with the.poliey of 

validating aets the question ia: should a 'marriage not be valid if in­

~~ valid by the lex loci. yet valid by the personal law. In England as a 
85 general rule the lex loci applies. In Israel the personal law has a 

supremacy. Thus a foreigner's non-conformity with the lex loci ce!ebra­

tiools Will only invalida~ a marriage. if it, is also invalid by his 
1 

personal law. But the opposite prop6siti?~'is also true. The marrlage 

will be invalid if i~valid hy the p~~l law. notwithstanding that it 

la valld according to the lex loci celebrationis. 86 
( 

Maddaugh suggests that the- rule of the lex loci celebrat;l.onis 

should not be applied strittl,Y. Traces of his suggestioq, can be found in 

Israeli decisions in the combination of religious and secular law. He 

agreea that the state in which the ceremony takes place i5 t~e one to set 

the conditions it requires for the marriage's suffieiency. bU\ disagrees 
V ' 

that a technical defect in the cererony should invalidate the m,rriag~. 

especially where that technicality;' ls not a requlrement in t_l)i' country of 
87 '. -the couple'l1 matrimonial home. He suggests th1Jfollowing: 

. 

" •.• stnee we are primarfly cOllcerned with a 'determination of the 
sufficiency of the manifestation of the mutual consent'. if 8uch 
a manifestation la elearly app'arent. then we might uphold a mar­
riage as formally valld even if the parties have not complied 
with the requlr~nts of ~ithe~ of the above mentioned juris-
dict{ons. "88· • . \-/ ' 
(lex loci and country of permanent home - 1.S.) 

H'e sees hope for the acceptance of this rule eventually by the 

En'811sh decisions which dlsl"egarded the lex loci rule 8S to D'lattera of _ 

form when they felt the circumstancea dld ~ot warrant its application -
~ '89 

the "PoUah" cases, Taczanowska and Kochanski. -likewise in the willing-

, l ~ ness of the Eng')isb court., to accept as relevant. the events' subseq e t 
; 1 _ ~ 

to the urriagé. cere.,ny ari evldenced ln StaTltowski v. A. G. . , 

~ Exceptionally, we have seen that Israel! courts valldate a mat a, 

invalid when celebrated abro.d, wben lt ls valld accordins to'IarAell 

40aeatic 1.". This uaually .ppUe8 to Jewa who -have dlOae~ Israel •• J:beir 

'. 

i 
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'. 



" f 

- \ 

, 

i . '. 

C"; ~ 

31 

new nationality and domicile. Israel i8 therefore their intended matri­

monial home. the country with the greatest interest in their union. 

Moreover, Jewish lav - in cases where technical and even funda­

mental requirements to Jewish law as religious ceremony have not been 

fulfilled - recognizes a doubtful marriage. The couple should therefore 
91 divorce or remarry. 

Secular courts recognize this demand for Gett as a possible way 
" of recognising the validity of a marriage, when it ls in the state's 

Interest to recognize such a ma~riage. Thus lt i8 possible to recop.nize 

as valid private celebrations of ~ marria~e in Israel as weIl as a civil 

ceremony between Jews in a foreign country which does not comply wlth the 

lex patriae. where th~ parties' intention to marry ls clear. 

3. Essential Validitx of Marriage 

A. Enalana ,l"" 
"- , 

1) Essential Validit Domiei e 

The essential of marriage relate to the cr~at1on of the 

status of husband and wife which has nothing to do with the ceremony it­

self. These are matters of capacity. 8uth as age and 8anlty, prohibition~ 
93 . l 

of marriage for consanguinity and .ffinity, and the existence of a pridr 

marriage. 94 

Thère is no doubt that the essential validity of a marriage Is 

determined in Enlliah law by t~~ lav of the parties' domicile. However 

thete appeara to be seme uncertainty to which domicile this rule refars 

us; to the matrimonial domicile, or intended matrimonial domicile, (the 

pl,.ce vhere the parties chose ta lead thelt' ..,!:~o.ether); ot' ta thè 

domicile of each par~y before the sarriage. 
, 

Dieey states that .. sential validity ia loverned ·by the lav of 

èacb party's anteAuptial doaiclle, Thi. is the dual domicile doctrine. 
, 1 

"Rule 34, Capac.ity to urry t. loverned by the law of e.ch 
party'a antenuptial do.iclle ,., a marriale 18 valld a. resard. 
eapacity ~ each of the'partte. ha., accordina to the lavof 

his or her ent,nuptial doaleile, the capacity to "rry the other 
••• no .arri ... t. v.lid D •• , •• ard'.c.peeit, wben eithet of the 
part tes ~. no~. aecordtaa ~o tbe law of his or het' antenupti.l 
~oa1cUet the eapacity to urry the other."9oS w;, 

... 
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The dual domicile doctrine has received support from Many writers 
96 including Wolff, Graveson, Anton, Falconbridge, and Halebury's Laws of 

England which states clearly: 

"Capacity to marry is governed by the law of eac.h party' s ante­
nuptial domiclle."97 

The dual domicile doctrine has been moet severely criticlsed by 

Cheshire. ln the 9th ed. North admits the authorities (decisions) mainly 
98 support Dicey's view. 

Cheshire and North propose the following: 

"The basic presumpUon is that capac'ity to l!Iarry is governed 
by the law of the husband's domieil at the tlme of the mar­
riage, for normally It ià in the country of that domicil 
that the parties intend to establish their permanent home. 
This presumption, however, is rebutted if it can be inferred 
that the parties at the time of the marriage Intended to es-
tabl1sh their home in a certain country and that '"the.)t~ in .-
fact estsblish ft there within a ressonable time. "99 ......... r~~' 

Dicey contends that his rule is based on a sound principle: 

n ••• because a person's status is,as a general rul~ determioed 
by the law of his domicile, questions of status cannot be af­
fected by the intention of the parties, and a person's capa­
city to marry 15 a matter of public concern to the country 
of his domicile."lDO 

----~F~u~~thermore, he criticises Cheshire's view for giving preference to the 
101 husband's domicile, and that according to the intended matrimonial 

domicile doctrine at the time of the eeremony, the issue of status ls 
102 

left undec1ded. , 1 

\ 
Cheshire sees the merits of his rule in that it allows the lav of 

the èountry, which has in his opinion the real interest in the parties' 

status, to decide the validity of the marriage. 

"lt seemS rea80nably c1ear that whether the intermarriaRe of "two 
persons should be prohibited for 80cial, relig10us, eugenic 
or other llke re.son 1. 1 question that affects the community 
in whlch the parties Uve tOlether as man and vife."lOl 

Wbatever the mer4ts or diladvantages of each doctrine.
104 

it reatl 

for us tç see whieh la the doctrine accepted by the En,11ah court.. Thel'. 

appears to be ~re.ter lupport for the dual doaie$le doct~n.. espeelall, 
1.05 -. 

in recent cases. The rule nI laid dovn in Brook v. Brook 'and SottO"" 

_tOI' v. De Barro./ (No. 1) .106 lt ha. rece1vecl further .upport later and 

1 

, ... " 
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? 

ev en though some of the supporting cases canton a factuàl basis,be re-

conciled vith the matrimonial domicile doctrine, the reasoning for the 

decision, however, vas in accordance vith the dual domicile doctrine. 107 

108 In padolecchia v. Padolecchia c~ear support was given to the 

'dual domicile doctrine. In that case 8 domidl1ary of Italy divorced hh 
f.. • 

flrB~ vife in Mexico. The divorce vas\not reco&nize~ in Italy. He then 

mov~d to Denmark and during a one day visit to England married a voman 

domiciled in Denmark. lt vas held that th~marriage v.s void as he h~ 
no capacity to marry by his Italian domiciliary law. 

"Each party must be capable of marry:ing by the law of his or 
her respective antenuptial domiclle\ "109 

The English jurisprudence supports mainly the dua~micile doc­

trine. UO But in 1973 Radvan v. Raclvan (Nd. 2) 'Was decided acc~rding to 
111 . 

the lav of the matrtmonial domicile. In this case Dieey and Ghesh!re'. 
112 confrontlng vievs vere directly in issue. The court decided the 

validity according to the matrimonial domicile. The relevant facts vere 

as follows: A voman domiciled ln England at the time of her marriage and 

a man domiciled in Egypt were married ln France by an Egyptlan consul. 

Accord!ng to Egyptian law'the marriage was potential1y polygamous. Severai 

weeks after the marrl~ the couple went ta ESypt vhieh they had already 

chosen, before the ceremony. as their intended matrimonial home. There 

they had their residence. for Beveral years, and ei.ht children vere borne 

After nineteen years, the validity of the màrriage was brought up before 

an EngUsh court. It 1s .pbviou. tut accorditi~to Cheshire' s viev the 

marriage la valld. whi1e accordlng to Dicey'a view it'lB invalide 

As ment~ned, the case vaa deeided ace~rdlna to Egyptian lav, the 

lew ot the 1II8trimantai domieile, 1nd the marriage was held vaUd. 

" •• ' Miss MaRson had tbe capadty to enter into a polygamoua union 
by virtue of ber prenuptial decision to seperate herBelf from the~ 
land of ber domicile and tQ .. ka her life vith her busband ln hl. 
country. vhue the Ko~edUl !av of polYIUlOU8 1II8rrieie WaS the 
normal i~st1tutlon of .. rriale. "113 

This decilion 18 however u.~.ted to polYl81llOUI .. rrial" ~nd doa. 
114) < 

n~t include otber lneap.tities, ? but ,thi. lblltaUOft dld Ilot .pare tbe 
( 

daeilioD from batna bèavily cri lelaed. 

fi ••• ft Is aubllitted' that c •• é was wrOftRly dedded and that tM 
lav la correetly .tAted in' Rule~ l'he learaed Judaet.·anxlet1 
ta uphold the .. rria, .. eft artles hava lb. toaethalh for 

. .. 
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nineteen years and had had e1ght child~en ls understandable. But 
a. Dicey laid in another context, bard ca.es .. \te bad lav. "115 

Exceptions to the Rule that the ESlential Validity 
of Marriaae 18 Governed b, the Lav of Dollicile 

Thare are various exceptions to the rule that the e.sential , 
validity of a IIlrriase il determtned by the law o~ dOllicile. Theae ex-

eeptione indicate a tendeucy to apply Engllah lavland Enillah conc~Pt. in 

mattera invo1vin8 Ensliah domicilier1ea, e.pecial~y vith relard to leta 

performed in Enllandfand thi. not only in Clsel vhere a foreign,lav would 

be overruled ea it ls,opposed to Engliah public poliey. Whi1e other ex­

ceptions will be mentioned shortly, ve are interested mainly in the non­

application of forei8n law which Is of a penal charaeter. whlch would 

enab1e an Eng1ilh court ta overrule I8raell tncapacitie. of 8uch a na­

ture. 

<a> UA .Aniase celebratee! in Enaland 18 not vaU.d if either one 
of the pantu ia,aecoriinj to Enlll.sb domeetic lav, 
undar an incapacity tG uuy the other. "n6 

There ia no direct judle!al support for thi. rule. Dieey treated 

it al reasonable. 117 lt appeara to U8 however that the disldvantage of 

8uch a rule 11e. in the faet th.t it .ates it hard to recolnize the 

validity of any marriase if tt hae to be eaaentially valid by~oth the 

lav of the parties' do.leUe and the lu loci calabrationil. WhUe thb 

ie underetandable wh~ the .. rr1 .. e i. celebrated ln !Rat.nd, for Enaland 

ha8 a rlsht not to allo" or recopiai the celebration of _rdasea "bieb. 

are contrary to tu dOllaltlc law; auch ln c~ln a 1IlOre unHlIIited 
. ---------------.. nner, (Le. that any .. ulaae'a " •• enttal vaUdi._ty ha. tO cOliply vith 

the lu loci and tbe bwof the dOllieile)" il undul'-,harab. Moreover. tt 
can be a.ked; Why .bould an Ingli.h court live prefarene. to the lex loci 

•. 118 
\> celebrationi. vbieh resud. the _rdale .s .. eentiaHy invaUd. and 
\ - 119 

diareaard. the lev of the patUe.' dOlltcile ""teh r .. *rcta it a. .aun 
. Thare la no di,reet balhb. a.tharitJ on thil polat. In Breen •• Ira., 120 ,. 

, ~ hcnIever, f(antlnaU J ~ va. prapared. to defty the 'eeaentlal .aUdlt, of • 
, , 

uni ... of aD lq1iah t-tellf:afJ. if it _ft ..... tW~ tnalld bJ 
triah lav. the 1. ~loel ee1. •• ati_la. . . . 
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(b) "The VaUd1.ty of ... nia.e cel.butect 1.n Ensland betyeen 
persons of "hoIR one ha. an tns1ilh, and the other a 
for.iaft, dc.ieile i, not affeeted hl any incapacity 
which, thouah existins under'the law of luth forelAn 
do.lcUe, doe. not extst wder the la" of Egland. 121 
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Thta excepHon is the reluit of Sottomayor v. De Barroa (No. 2).122 

ln th1a second deeidon the case was l'eopened, thi. tlme on the basts 

that the husband was an Enal1..h do.tcillary. , 
"To vhich country ta an Enaliah tribunal to pay the comple­
ment of adoptin8 ita la,,? As far al the law of nations 
la coneerned, each~~~ have an equa! rflht to elaim respect 
for lU laws • ..-..-!Ôth ~not be observed: would it not then be 
more Just, ahd thil'efore~more for the interest of al1. that the 
la" of that country shou prevaU which both are preBUlled to 
know and to asree to b. b ,'" d by?"123 

It seems to us that thia paaaa8e standing done could be interpreted 

•• a rule that vhen the parti~. have no different dOliicUes and only one 

recorniles the .. rriale, the lex loci celebration!a should decide .. tt~r. 

of capacity.124 But the preddent UlIlited thia ru!e by 88ying that titis 

should he 80 at least "hen the lex fori and the lex loci,celebrationt! 

eo1.ndde. Find1.n8 ho authority on the matter he conc1uded: 

It \Je ought not to found judgement in this cage~ on any, other 
ru!e than the la" of England as prevall1na allOngst English 
Subjects. "125 

SQtto_ayor v. De Barros (No. 2) though heavily eriticized •• a1v1na 
126 

• bi.s to Enaliah l.w h •• not beeu overruled. 1 

(c) A .. rl'ige 18 not vaUd ou accouat of aU7 incapae1ty iDpoaed 
., bl the lav of dfJ!lcile 1Ibich 18 f!Dal or of • prohibitive 

dlaèl't.inatorl nature 

This exception, in a way. il not an exception at aIl for 

consistent vith senerai rul(. of pdvate international !aw that t 

pU,cation of a foreian l.rce b. exeluded. if it ia of a penal c 
127 

or if ft 18 aaaiDlt the forua'. publie poliey to .pply It. 

dl.eu •• ect in thl. ,uctloa in".,l .. _rrialu eelebrated iD EnI!. d. Iut 

it appears tut ~her. la no r .. 1O'Il to thinlt the rute would .,. d ft.rBllt­

wlth nlsrd to .nt .... ~a1.br.t .. el.-.re.
128 

- { 

Thua Eqltah 1_ doe. aot neoplle tac:a,aettt ... of • nabaN", 

&ad ha. declded tut the rwarrÙle of a 1U11~, .,11. la a ~t ... CI .. it • 

.. coull DOt.n, UDcler Ml' "tcil1al'f lev _tU ... ~ .... .. 

.. .... U ... •
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Of special interest when coaparina Enallsh and Israel! lav is that 
~ 

Engl1ah lav doea not reco,nbe discriainatory prohibitions betveen colWa. 
- 130 

religiona, or caatea. Thui in Ch.tti v. Chetti the court recognized 

aa vaUd a marriase betveen a wo1ll8n domiciled in EngIand and a man dOllli­

ciled in Indla vhich vaa celebrated ln England even tholl8h according to 

the lIan' a personal 'lav. the Hindu lav, he d id not have the caplC Ity to 

.. rry a volll8n who vaa not of his caate. The President decided that t~e 

huaband' a inc;apad ty vas not absolute and he codd get rid of 1t by 
131 changing his eaate. 

It ePpeara that the reason for th1. c1810n vas also the protection 

of a British subject IB8rryinS in Ensland rom injustice that could he 

cauaed to hilll by a foreisner who tlua 
132 

.. rriase. 

, his incap~city to invaUdate the 

t , 
It seema that vith thia exception, and anyway by virtue of public 

poliey, the Eng1ish courts can dlsre8ard discrimina tory pt'ohib!tlons, 

aaomething the laraeli judaea need yet cannot leg811y use f~ penal pro­

,hibltions -~ forbidding an adulterous voman to marry her partner in 

adultery alter the~divorce. or prohibition of intermarriage betv.en Je"a 

and others - as they are part of laraeU 1av !tself. They can of couue 

use sueh a test vith resard to forelp prohibitions; yet llOat cases in 

Israel Involve the laraeli reU.81ouB prohibitions vhich wou Id Dot be 
13)' 

rèc08Dbed in Enaland. yet have te be recopbed in Iarael. 

B. latael - Essentiel Validltl la Governed bl the Law of Nationalltl 

In luaeU, lav, it i. Dot quite dur whlch 1av sovernl the ea­

seDttal .aUdity of ' .. rriqe. Here .. ain the confuaion 'uiaes as a re­

'ault of the relation to EaaUsh private inUmational lav rutel by vbtue 
, . 134 

of ArUcle 46 of the Palestille Orcier iD Council. nua, ""Ue it 11 

elur that the perlonal lavaoveflla ail queniona of .sselltial valldity. 

the qu.ation 11 vhether tut 1 ... la th •• ttonal ln or the lev of 41_1- -~,,-

eile. 

It ls aubaltted tut th ..... U. .. 1 ,la. detitle. quUttcmlof .... ttal 

.. lidlt1 •• Article 64135 .taie. d .. rl, tut it ~. the panoaal 1 ... of ,. , , 

fo~.1per. VIlUe in the q .... tl. of the _ applicatf.oll of the 19 loci cele-
11 136 

'ratlollb atanar ,roU ... aroa, it te ...... Ut ... · tut .".. If the 
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distinction between matters of fona and matters of essentials 1& brouaht 

. into the IsraeH lav by virtue of Article 46, ve still have to apply to 

the essentia1 matters. the lav of nationality, wbich was chosen inate.d of 

the lav of dO.icile by the Mandatory Le&1alator. 

There have hovever been cases where laraeU judges referred 

directly to the lav of domid1e, 137 It 1& submitted that th:rs wu vrona,138 

As Article 64 sives the teneral rule for thé national hw, it 

IItill remalns tO dec:1de whieh national law, .!!&,.:. ln the case of partiea, 

who have different national laws. Dy virtue of Article 46, we are., re­

ferred to En8Hs~ law ta decide this question. as in every case where 

there i. a lacuna in br.eU 1a,\ aub8titutins the lav of do.lcUe by the 

lav of nationality.139 

We have seen hat in En&lish law it appeau that tbe dual domicile 

doctrine prev.Us; y t this la not completely certain e.peelally since the 
, 140 l 

dec ision in Radvan v. Radvan (No. 2). 

ln the paat Israeli d1atrict courts, basins the.selves on the 
141 Î).. 

English rule, have adopted the dual domicile doctrine. If we take the 

viey that IsraeH ourU have in the past adopted the dual domicile doc­

trine then thia uld probably n'Ot be affected by the Radv.n case, not 
/ 

only because of tta limitation to polY8amouI .arrilses and the fact that 
; , 

it va. heavil.1 <;,rltiei&ed. but salnl., becluse once the- dual d01llicile II 
142 

adopted there ft8 DO IIOre Deed to tum to EngUah law. ,. 

Unfortunately, bere aaain a clear rule cannot be postulated. --; 

There il no Supreae Court dedaion on thia utter. ln Funk-SchlesiMer v. / 
l'l 143 . 1 

K!nlster of the Idt.dor, SUbers J. supported the dual do.idle 
1'4 doctrine, ~u ... n J., cm the othu band, ba.ri bi.self on Aaerlcan 

rutes, and aUSlelted tbat when t~e partiel have different personal lave. 

the lex loci celebraUont. ahould deteraine the eRR('ntlal veUdity of th. 

_rriale. Ils 
- ' 

1ft the Punk-Sehle.taaer ca .. the releva'!l fleta vere th.let An 

laraeU Jev .. nied a lel.lan of the Chr1eUan < f.1th ln Cypru.. l'hey 

rac.ived a certificate of _ni... la Cyprua IDd the .. t,lan cODlul re- / ' 

lineree! the .. ~rtaa. III t~ .t.dy'. pu.port. The larn1l autho~ltl •• 

refu'" to relilte .. ber •• a _rri" .... n on t~ Ira" that tM _rr1a&e 

Vi. 1 ••• 114. It va. d,dded that tbe realttratiOD d"r1t ha. 1tO rl.ht to 
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the marriale va. 

Zuaman J. disculeed 

question the 'foreian certificate of majirriage, wbether 

va1id or not u",der laraeli law. Both S lberg J. and 

the que.tion Dt the vaUdity of the 1U~r1a8e in Iarael1 law (as distin-

guished fro. Je~sb law under whleh there ia no doubt tbat every mixed 

.. rriale of a Je~ ls void ab initio). 

SUberg J. ea_0",tbe conclusion that the marriage vas void 

on the baaia of the E{al1ah dual domtcile doctrine. sinee by the husband'. 

personal law,...h!.:. Jewtah law. the marriage val void. Yet he did not 

, enter into the problem of the confUcting vtews in EngUsh lav between 

the dual domicile doctrine and the i~tended matr11100181 domlcUe doctrine, 

as in this case the marriage wuld a1ao be void by the lav of Israel, 

the lntended matriaonial hoae. Nonetheless, he appeered .to support tbe 

dual domicile doctrlne,146 

Zusllan J •• aa mentioned, 8upported the lex lod celebra tionh.J , yel: 

clearly by way of an obiter dietu., for aceording to hi. decls10n the 
141 

marriage 8hould be regi8tered whether valtd or not. In Taper v. Taper 

the val1dity of a mlxed marriage in Iarael between two laraélis accordlna 

to the Engllsh common law was the issue and VitkOn J., whUe holding -. 
thet the marriage wa. invalida dnee hrae1 dou not reeolohe the insti-

tution of cOllldCn 1av .arriage, atatad that~ the basia of Funk-Schlesinaer, 
// 

the iex loci ce1ebraUonia applied to JDârriq'l of penone of dUferent 
148 . . 

national lavs. 

lt 1s 8ubmltted that ~ere 18 no .uch rule in laraeli law, Il 
, 149 

Zu_n'a 8uggestion .a. only an obi~er diet,-,. 

~reover it 11 .ubllltted t~t thedt il no leBel bads for adoptina 

that rule. AccoriU1'll to Article 64 lt b the per.onal law thet eppU ••• 

Thus lt 11 the dual .atlonal law doet~ine whlch prevli1. in 1.rae1. 
, ,1 

Accord1na to the viev that the Enlliah fUIeS of privat International 

lav reian supra •• it i. tie dual doaieU. doctriDe wh eh prevai1~ 'but 

DOt the lex loci cel.brlttOlli.. . ~ : 

111e referenee to Alleriean ln il ua.ctaut lt la • reault 

of the •• cu1ar Judae f .. 1_ thlt lnjt,tltiee 11 affUet" on partt .. of 

1I1u4 "l'fi.,e. of Jeva and non-J_ •• a re.lt of the faet t6.t Jevi.h 

HUaiouI lev dM' Dot recoan~" ail' .uch un!OD. la thl. ,r •• peet the 

att...,t to vaUdate auch ... rrl.q.. i. vele .. , t .fortaut.l, thl., 

ta OUl:' opta10n, bas DO 8OU1Ml 1 ... 1 basta. l50 

l 
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As legal ana1ysis s~ows that the religious concepts should apply, 

there appears to be no way ta refrain from applying them. They cannot be 

overruled as being against tbe secular public policy, for they are the 

lav of Israel and cannot be avoided by turning to American law. 

To summarize the l~eli rules with regard to .atters of essen­

tial validity. we 8hall~ing examples of possible situations dealing 
151 vith mixed marriages. u,ndoubtedly problems erising 

from Jevish law's prohibitions which international 

conflict problems. 

Ca) A mixed marriage celebrated Abroad by t1l0 is es-

sentially valid in Israel provided it is vslid by their national law. 

The aame applies to fordgn domici1iarles (ln csse we take the view that 

the personal law in Israel la the law of domicile) " In most cases the 

law of domicile and nationality are the same and many of the mixed cases 

Involve marriages of this type, when the couple la ter came to settle in 
152 Israel. 

(b) A mixed marriage celebrated abroad by two Israelis or a couple of 

whom one 18 an Israel! Jew 18 invalid in Israel. Whether the Israeli 

dual national doctrine. or the English dual domicile doctrine appl1es. 

As the Israeli cltizen and domiciliary Jew's law, the religious law,ren­
lS3 dera the marriage inv1aid. The marriage could be held valid if the 

154 susgestion that the lex loei ahould apply be accepted. 

Cc) A mixed marriage in Iarael betvaen two foreikners before the consul 

of their country ls va1id if it la e.sentially valid by their national 
lav.,lSS 

(d) A .ixed marriage ln IIrael between a fore1aner and a Je" i8 definite1y 

invalid if the Iaraeli la the Jevish party, fOf his persona! lev would 

render the marTiaae void. It 1. (.amble) lnvalid if the foreigner-ia 

the lev, but on a completely different ,round, for a èonaul can perfor. 

a _rriage only if bot~ p.rties are subJecu of hla country.,1S6 

(e) A aixed aarri •• e eellbrated in larael by two rara,lia when one li 
- 157 

a Jev la vOid a. a re.ult of Jevieh lav beinl .ppUed to the Je,wlah part1. 

Thla i. not a que.tion of pdvate lllternational lev., but of internal C:Oft-

IS8 
~11ct. It .pp.ar. hav.ver that the .... dual doctrilll, viII app!,. 

(the .. r~i .. e coulcl, of' courte," pl'OftOÙllCed vaUd b1 • Moal_ or ChrllttaD 
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court if the case were referred to them by virtue of Article 55 of the 

Palestine Order in Counc11159 or the Matters of Dissolution of Marrisse 

(Jurisdiction in Special Csses) Law 5729-1969. 160 

c. A Suggested Approach / 

We have seen that bath Enal!sh and Israel! 1aw appear to fol1ow 

mainly the dual domicile and the dual nationality doctrines respectlvely. 

This 18 not beyond doubt, and the situation i8 not comp1etely clear..,\, 
) 

especially in Israeli law. 

We suggest that the selection of the proper law should be made 

by choo~ng the law of the state most Interested in the status of the 

parties, considering the purposes of the laws involved. The same choice 

of law rule does not necessarily apply ln al,l cases, and different rules 

may be formed with respect to different alleRed grounds of voidness of 
161 the nrarriage. 

A large part of the cases dea! wlth relative incapacities, ~ 

prohiblted relationships. The purpose of these rules 15 to prevent unions 

whlch are offensive to the moral1ty jor religious concepts of tHe country 

concerned. It is submitted that the valldity of tne marriage should t~ere­

fore conform to the concepts of the place where they live as husband and 

wife. The law of the 'matrimonial home has the greatest interest ln their 

status and should determine whether thelr marriage la vaUd. 

This Is not ta say that the lav of the state of antenuptlal domi-

cile has no interest whatsoever in the parties' status. Yet, as the 

interests of a11 the states Involved cannot alwa'ys be ,served •. the lav of 

the most intereated state should be applied, and it la submltted t~ 

in many cases of alleged voidneés and in most cases 

prohibi~ed rêlationships, luch as matters of 

the state vith the Itrongest interest 18 the 

ho 162 
me. 

Applying the lav of the matrimonial home will a1so respect 

interesta of the individusl. The vaUdity of hta IIUlrriaRe 

is 

_,tned according to the lawof the place where he chooses to live •• la 

'. 

. , 

1 
, 1 
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married.,person. He will be free of any prohibl tary rules prl1vaUina in 
" Rl 

a place he chooaes to leave and to which he la no longer connec ted. 

A court of the state of antenuptlal domicile may, quite probatiÏy, 

invalidate a marriage of its domiciUary. if it is invalid by Hs dWnes-, 
He law, ev en if it 19 valid by the hw of the matrimonial home. A neu-

t'l'al forum should, however. sive preference to the law (jf the matrimonial 

home becauae that state has a stronRer interest to 't'egulate the parties' 

status. 

The main problem vith the matrimonial home, and. the intended matri­

monial home doctrines is that at the Ume of the marriage it ls not clear 

whether the marrlage la valid or not. It should be mentioned, however, 

that in Most cases at the ttme the validity of the marriage is queationed 
, 

before the court, a matrimonial home has already been established. 

In the rare case where this ls not so, there ls no established 

nor intended matrimonial home, Haddaugh suggests that the courts be 

assisted by the presomption that ft would have been the husband' s domi-
164 

eUe. or that the parties would have chosen a jurisdiction that would 
165 

have permit ted their union. The fira t suggestion aeems to us inappro-

priate today because ft can no longer bè presumed that the woman would 

follow her husband to his home. The latter suggested presumption, 1. e • 

that the parties would have chosen a juri-sdiction permltting their union, 

has the merit of validaUng the marriage; yet it appeare "to us that the 
• 0 166 h validating rule ia too vide. Moreover. statua S ould not be affected 

167 by intention alone, and ft can l}ardly be said that a certain state 

can have a st-rong intereat in the parties' statua, when they are still 

far away from it. 

It seelllB therefore that as long as the parties have not eatabliahed 

a matrimonial home, the states IftOst interested in the parties' status are 

the states of their antenuptial 'domicile. Thua the application of the 

dual dOlltclle doctrine epp.ar. " ••• justifiable in a11 cases ~in whlch 

the actual intereat of S tstes to control the lIarrfaRe of thelr" dOllt-
, "" dUaries has not been di.placed tbroUlb a clear loealisatlon of the 

.. rria •• elaevhere ... 168 ~ 
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An ineludable problem with the application of the law of estab-

Ushed matrimonial home is that recognizing the role of the ma trilll'Oniai ~ 

home leads to recognition of simUar interests for ~subsequent matrimonial 

homes. With due respect, w~ agree wiat Glenn that because of the demand 
169 for certainty. the first estllblished matri'illonial home should be chosen. 

Once the status has been decided, the la" of a subsequent mat~imonlal 

home should be considered when a divorce, is sought, but it should not 

effect the validity of a marriage. 

It should be noted that our. _!4USges t ion can more easily be applie,d 

by the Israel--.t~-tttllë-fî~~ible concept of the Israeli domicile -------- i8 applied to the concept ol matrimonial home. In England, the connect:-

ing factor ia also domicile. but the great technicalities which over­

burden thls concept would make it difficu'tt to determine that a matri­

monial home has been established', if the place' of th~ matrl~on:iai. home 

should al80 be the ~'1ace of both parties' dOlllicile as interpreted by the 
. 170 

English courts. 

From tl:tis short discussion of the doctrine of matrimonial home, 

it is c1ear that difficult problems artse with lts application. These 

problems are not encountered if 'the dual domicile doctrine is appl1ed. 

In prac tice, however, the problems will rarely arise. Moreover. the 

application of the doctrine of matrimonial home appeau more jU?Jtifiable 

than the application of the dual domicile doctrine, as it serves the 

interests of the state 1II08t close1y connected to the matter, and the in­

terests of the parties theaselves. 

We sugsested that in every case the law of the most intereated 

state should apply. 'fith relard to prohibited relationshlps, we 8ubmittecl' 

that it 18 the law of the esta~li8hed matrimonial home. The sUIe should 

apply to qUestions of polyg_y, biSQ'Y, the marriage of partiea of the 

same sex, and any other sround of voldnlss which 18 fornted with the 

purpose of protecting soe1ety frDa a ùnion it regards AS offl!nslve. 
. . 

Incapa~ity, resu1tina froa non"a,_ 1nvolves dlfferent palide •• 

Here both the stlte of ... triaonlal halle aM the under.aed part,'. let .... 

nuptial domicile bave .trollS tntere.t. tn hie tt.tu •• Ul '-The flrat ••. 
, 

an interllt· ln pr.veatloa _rd ......... 1cb· are litt.l, to be unatabl.; , . 

, 
1 \ , . 
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the latt~'r. to prGteet an ~ture peraon froll the huards of a pl'e~-
172 .--

ture ilarriqe. The eourt vill theTefore, have to eonaid.er the above 

aentioned cOilpetlng Java ill the .pecific case. b A fast rule in the 

abatract ahould no~e fomed. Horeov8r in s01l!e caseMt would be dif­

ftC;Ult to justify"invalid,atina a •• rriage on thé ground of non-age, .!.!A:.. 
if t" couple have been living as.. hu'-band aDel v{fe f~r lI~ny y~at'8'. ' 

, ., 
1 Our sugrc,It10n tbat ttte lav of the state vi th the ~tronge8t in- 0 

terelt should he applied. and tbat thi. in 1DOst cases would be the state 
1 • 

of Ilattiaonlal 'domicile .t,s,of course. not accepted in English and Israell 
'J • 

lavs. It ahould be lIIentioned however that wen the vaUdity of the mar-

riale arises ln a suit for nu1lity in ~arae1. the 18~ael1 1eglslation 
, 

" ha. ,iven preference to the t,av of the parties' cOl'fd;fton, or lest common " 
. ' . . 173 

domicile. This ean co"tncide Vith the ,laat establis,hed matrimonial hOllle.' . ~ , 

,1) 

'\' 

1 ;t 

... 

J' 

" 

" 

, ., 

( 

-* 

/: 

C· 

, , 
" , 

, . 
'. -

\ ' 

, 



\ 

1 
1· 
1 

.~,,' . 
~ ~ '~ 

~:~~;. 
,h 

;!~ 
.~\. 

, , 

, . 

1. 

o 
44 

Il 

FOOTNO:n;S ~ 

ln this part of the dissertation, we wUI dea! with the val1dity 
of marriage, as opposed to i ts voidness. Crounds of voidability. _ 
will be discussed in the next part~ which deals with nu11ity. 
The distinction between void and vo1dable marrlages has been' 
made according to ss. 11 and 12 of the Matrimonial Causes Act 
1973, 1973, c .18. J 

The titles 0 chosen "Va1idity" and "Null1ty" are more appropriate 
for the discussion of Israe11 hw. This SOt because ln Israeli 
different choi..ce of law rules determine the validity of a 
marriage in 'a' case where a decree of nullity (and divorce) i5 
sought. as opposed to the choice of law deter'mining the vaUdity 
of marriage in any other case. See this dissertation at p. 68 
With 'regard to English law the titles cou1d aIso <have been 
Part II "Voldness of Marriage" and ... Part III "Voidability of 
Marriag""'. (It should be noted that Many Eng11sh writers diseuss 
grounds for voidabUity under the t.ide of MNullity". See ~ 

(Oleshire and North infra note 25 and Dieey and Morris ~ ) 
note Il. Dicey and Morris. tîowever ~ acco~d matters of the 
parties' consent a separate chapter.) 

2. See this dissertation at p. 31. 

3. (861) 9 H.L.C. 193. See a1so Sottornayor v. De Barros (No. 1) 
(1877) 3 oP .D. 1, especially p. 5. 

4. Suara note 3. at p. 212. 
,~ 

5. Maddaugh, The Validity of Harriage and the Conflict of Laws: A 
Critique of the Present Anglo-American Position. (1973), 23 
U • T • L • J. 111, a t p. 119. no te 13. \ 

6" Palestine Order in Councll, 1922-1947, Drayton, The IJIaws of 
Palest1.ne III, 2569.' 

7. C~A. 191151, "Skornik v. Sltornik, 2 S.J.S,.C. 327.8t p. 358. 

8. The persona! 1aw of an Israeli Jew, hi~ teligious lew, does not 
make a distinction betwe~n fonal and eubstantta! validity, and 
does not' refer to any other lav. A lIarria~e 1& 'Only 'VaUd if 

9. 

10. 

vaUd by the reHsious ,lav. t ' 

C.A. 256/65, ~iller v. Miller. 19 P.D. (3) 111. ln Israel it 
appears that the single r!!!R!·theory h aeeepteci. See Sbava, 
The Pé rsonal Law 10 terael. (D76), • t pp. 88 ff. 

\ b 

See, fo r exa..,!e. Justiee Vi titan in Skol'nlk v. Sltohlk. mra 
note 7. at pp. 311 ff. !he dUference of op1ftloft lft the Supteae 

j ~ <\. 

" . , 

o ) 
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Court derives from different approaches to the relation between 
Art1'f. JH, -f14- -and- 46 -cI tl! e P81~s t ine Orde r in Counc il, ~upra 
note 6. See aIso this dissertlltion-at-pp.n:"21.Vnfortunately 
the confusion by the need to apply English rules through tm. 
channel or Art. 46 has brought the result tha t sometimes Israeli 
'judges speak of domicile, even ehough it is clear Art. 64 directs 
us to the foreigner's 1aw of nationa1ity. See, for example, , 
C..A. 29/66, Yanla v. A.G., 20 p.n. (2) 147 • 

We shall not dea1 with the general question of eharacterisation. 
In general, see Oicey and Morris, The ConUiet of Laws.(9th'" 
ed., 1973), 'at pp. 19-33., In generaI. the English courts have 
not adopted any consistent theory of characterisation. Dlcey 
and Morris propose that the ru le should be flexible. Thh cannot 
be done if the court charaeterises a foreign ru1e in accordance 
with ita own concepts and without regard to its context in the 
foreign Iaw. or if the court simply follows the foreign char ac­
terisation without regard ta its own conflict ruIe;at pp. 32-33. 

[1908] P. 46. See a1so Simonin v. HaUae, (1860) 2 L. T. 327. 

13. See for example Oicey and Morris, supra note Il, at p. 239. The 
English courts might have treated English requirements as to 
parental consent as 8 formality and foreign requirements 8S ~ 

re1ating to capaeity if such were their effect under the foreign 
Iaw. Ii, 

14. See a1so Cr.A. 54/54. Hirshoren v. A.G., 8 P.O. 1300 at p. 1305. 
Silberg J. inclines ta the view that English law determines the 
classification between matter of formaI and essential validity, 
aecording to the English lex fori. 

15. See Graveson, The Confiict of Laws, (7th ed., 1974), at p. 255. 
He proposes however that th~ classification should be made accordlng 
to the personal l~ of t~~/parties. There is no judicial authority 
for the view. Schmittn«:.H. The ENll1sh ConUiet of Laws, (Jrd ed., 
1954). at p. 317 Is also ln favour of classification according to 
the parties' personal lave But see Wolff, Prtvate International 
Law, (2nd etl •• 1950). at p. 345: The law of the lex loci /_---~ 
celebrationls should decide what As a matter of fona. __ -----

16. [1948] P. 83. .----;-

17. A difficult question of classification wUI also arise if aecording 
to a forelgn l.w I:he quesUon of _ the ceretlOny, n.ely whether a 
civil or religious ceralOny 18 required, 1a e .. tter ()f eS8e~la1 
va1idlty. There 18 no Ena11sh authority that the forelgn personal 1 
lav should be tgnored bec8Use the cer~ny la __ tter of tomaI 
valldity 1:0 whtch BagUah 1 .. ahould apply. It ahould be DOted 

q hovever th_t Maltese clecreee annullill8 .. rrl."u celebratecl ln 
England basèd on the lack of reliaioui cer.,fty by thelr doalciUarl". 
Iwere refusecl rec:oJnitioD in .... l.nd on the lroa tut thl. woulcl .... 
contrery to ftatUl'al juetice. See Cray v. 1Orao •• (l'6l) P. 259, 

.' , 
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1 

1 

1 
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18. 

19. 

20. 

21. 

'~ 

~
andLeprev. Lepre [1965] P.'S2. lnboth cases thcmarrlages 

re celebrated in England and the wife' s law of anttmuptial 
do lei1e 1oI8S En811sh. 

See ~iS dissertation st pp. 25-27. 

Silber~ .. supra note 14. 

By virtue'~of ~rt. 46 of the Palestine Order in Council, in 
cases of a\lacuna, the court is referred to English law. See 
this disse~at1on, Part l, note 40 and accompanying texte 

~ 

See RirshorJn v. A.G., supra note 14, with respect ta JewiBh 
law. For the S8me attitude in the Catho1ic Church, see Wolff, 
supra note 15, at p. 343. 

46 

22. Compare Skornik v. Skornik, supra note 7, at pp. 361, 362-. 
Against the application of tbe Englisb ciassification ln Israel, 
see Levontin, On Mardages and Divorces Out of the Jurisdiction, (1957), 
at pp. 96 ff. 

23. Skornik v. Skornik, supra note 7, Vitkon J. treated the ceremony 
as a matter of forme See a1so, Agranat J., st p. 362. 

24. See this dissertation at p. 26. 

25. In the words of Cheshire: "There 18 no rule more firm1y estab­
lished in private international law than that which appHes 
the maxim locus refit actum to the formalitie8 of marriage." 
Cheshire and North, Private International Law, (9th ed., 1974), at 
p. 316. 

26. (1752) 2 Hagg. Con. 395. 

27. ~ •• atp. 412. 

--
28. [19~--fl:-

---~-
29. Ibid., at p. 83. 

30. Wolff, supra note 15, at .pp. 342- 343, states that the rule shows 
'a lack of consideration to couples be10nging to the Roman Catholic 
or the Orthodox churcbea who: regard a rel igious martiage as an 
essential Mattet. A civU aelebration lIay be regat'ded as. an ac~ 
of Irreverence to tbe Boly Sacre.eut. He contends that it is 
difficult to unclerstand vhy Enslaad in whose 'interna! lev a certain 
nWlber of reliaioua .arrteae fonas are 'tecolnlzed. doea f10t adopt 
an equally liberal attitude in its ~ules of ,rivate International 
1811 and insi:stl On the coapuhory nature of locus r"it actutl 
even in case. vhere ~be rel1atous .. rri ... 11 valid accord!. to 
the personal 1 .. of th~; 

31. Ste at.o thl. cll •• ertaUOil at p. 18. -

lJ 
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33. 

34. 

35. 
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Ogden v. Ogden, supra note 12; SillloDin v. Mallac. supra note'~. 
Dlcey and Morris, supra note 11, at p. 238. They criticize this 
classification. See this dissertation at p. 18 and note 13. 

Dlcey and Morris, supra no te 11, a t p. 238. 
~ 

Dlcey and Morris see the firmness of i:he rule also by-the fact 
that ft applies dso vith regards to post marriage validating 
rules by the lex loci celebrationis. ln other words, a marrlage 
will be regarded as vaUd in England if the lex loci later vaUdatéd 
the marriage. Dicey and Morris, supra note 11, at p. 236 . 
Starkowskl v. Att. Gen. [1954] A.C. 155. 

36. When cases faU under this exception, the validity of the marriage 
Is examined by the Engl1sh cODlDon law under which ta solemnize 
a marriage the parties have to take each other as man and vHe 
per verbe de praesenti. It is not cleu whether an episcopally 
ordained priest should officiate as a requirement S'lne qua non 
ln krriages outside of England. We shall not enter this question 
of requlrements of Engl1sh cOIIIIIon 1~. On thls matter see Dicey 
and Morris, supra note 11, at pp. 242 ff. and Herker v. Merker 
[1963] P. 283. 

37. ~.: A British subject of the 8indu religion cannot marry an 
Israel! in Israel as no civil marriage exists. If they marry in 
accordance vith the Engl1sh comon lav, the marriage May be held .~. 

38. 

39. 

40. 

41. 

val1d in Eng1and (not ln Israel). If both are British subjects. 
they can marry before the"\Eng1ish consul and the marriage vill be 
valid in Israel. See note 68; see 81so disserta tion a t p. 39 
as a mixed marriage 18 a matter of essentials. 

(1821) 2 Hagg. Con. 371. It should be mentioned 'however that in this case, 
vhlch 15 placed by many vriters under the c8tegory of ilIlpossibl1ity 
of local form, vas not declded on' this point done. The point 
that the parties did not sublllit to the local lav (8 basis for . 
next exception, ve shaH dea! vith) "vas stussed. 

Ruding v, Smith, supra note 38, et p,394. 

(1840) 10 L.J. Ch. 100. 

Fine, Forma! Sufficiency of Foreign Harriyea, (1976) t 7 Feel. ~. RI." 
49 et p. 54. 

, 
. 42. Here again the .arriage 11 exuined by confotllity to c:oÎIIIon 1 .. -

requ!rementll. Those are a""lIcable even when ~he parties, a, 
vas the case in the dedlions lié shall br! ... under tM. head, 
have no (onneetion to the BD8Ulb c~n 1av. Tbe reallOD fOf' 
tbia 18 that ehe tanon 1ft cooceptiC?" of -rdase know. no. 411.­
tinction betveen race or aatioaa1ity. Oh:., a811 Morti., aupr. 
note 11, at p._ 245. 

.r; 

'" 



1 

1 
1 

l, 

) 

43. 

le l ••• 41 alla .Sl.1. t r 11 

.. 

1 

(1957) P. 301. Before TaC18DOWska the law was uncertain whether 
a lIember of an any ln belligerent occupation was bound to 
observe the foraal requirements of the 1~ loci (see Rudi. V. 
~, supra note 38, and our .remarks). Complianee would appear 
necessary however if the army were stationed in the territory 
of a fl'iend1y power. See Dal!Ylllple v. Dalryraple (1811) 2 Hagg.Con. S4 
where tRe lIarriage contracted in Scotland wlthout l'eligious 
celebration was vaUd, and the distinction as to the state of 
one of the parties belng an Engl1sh officer 01\ service in that 
country waa, not sustalned. 

44. It ls interestlng to note that from this caàe, one can assume 
local form includes lts private international law. ln that case 
ft vas accepted that Italian conflict rules weuld recogn1&e the 
vaUdity of the lIIarrlage if lt vere vaUd by the national laW~ . 
and Eng1ish courts would probab1y fol19W the ltalian recognition. 
(In that case, however, by Polish lev the aaniage vas invalld). 

45. Taczanowska v. Taczanowski, supra Dote 43. Bodeon L.J. at p. 325. 
Parker ' L.J. stated regarding a aaber of the occupylng forces: 
"No doubt~ it is often phyaically possible for hilll to urry according 
to the lavs of that country, but if he does not in fact subject 
himself to that l~, what ground is then for presuming that he 
has done so?", a~. 330. 

46. I195~ 3 \l.L.R. 619. Bere the parties vere not occupation forces 
but PoUah nadonala in a displaced persons' cap in Cel'1lany. 

47. Diceyand Horris, supra note 11, at p. 244 note 78 state that 
according to contemporary press reports Kochanski vas a test case 
involving the vaUdity of 3000- 4000 si1lHar .arriages. For the 
pol1cy of val.idatins .arriagea. see Hartley, The Pollcy Basis of 
the EUJl1sh Conflict of -Lava of Maniage, (1972), 35 M.L.It. sn, 
at pp. 572,514'0 '" 

48. Mendes Da Costa, The FoaMllitiea of Marriale in the ConfUct of 
Lava, (1958), 1 1.C.L.Q. n7. -, . 

49. Ibid., a~ p. 226,. Be further criticlzes the Taczanowski dedsion 
as 'lacklag _dt for the Ingliah decision will Dot be recogniled 

~y PoUah or ItaUan lava and lt 18 doubtful if it will be , 
rec08nized -by otheT cOUIltrlea. Fol' critidsa on the alender 11nk 
tfl ElIIland, see alao Dtee, and Monis, Bupra note 11, at p. 246. 
Critidsa of tacaanovalta eue, see al80 Cheshire, supra note 25. 
at pp. 330- lU., ..p 

50. lIerker v. Heriter, ,upra DOte 36; Preston v. Preston [196~ P. 411. 
lut see T-aclQCNab '1. TacUIIIQIVSU cI:1stlaaulsbed ln t.aaanvtca '1. 

taunvlea ' (1962 J P. 171. 

51. See IItzker •• ller!ter •• pra note 36; Sillon P •• on the applleatlOll of ~ 
tbe nie of tac .. lIOVIy. at p. 295 aad 'r_tèm v. Pr .. ton, .!!I!! " 
DOt. 50, at pp. 421- 428. 

'! 
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52. Foreign Harriages Act, 1892. 55 & 56 Vict. c. 23. 
Foreign Harriagea Act, 1947, 10 ~ Il Geo. 6 c. 33. 

53. Foreign Marriages Aft, 1947, sa. 5, 6. 

54. Hay 'v. Northeote 1900 2 Ch. 262. 

55. Foreign Harriage Order 1970 S.l. ~/1539.The ad~antage of the 
Act i9 not the refrai_ent froll tlle use of local law but to 
receive a cèt'tificate by the consul, that a vaUdlllarriage has 
taken place. ThOa they wUI not have to prove years later 
the:lr .arriage vas indeec:l vaUd according to tbe lex loci 
celebrationiB. 

56. See Foreign Marriages Act, 1892, 55 & 56 Vict. t c. 23, 8.22 
Foreign Harriages Aet~""1947, 10 & 11 Geo. 6, c. 33, s.2. 

51. Supra note 7. 

58. But see C.A. 65/67, Latuahinski v. Kirshnen. 21 P.D. (2) 
thi. dissértation Part l, note 41 and acc:01lp8uying text. 

~ 

59. See Skorni.lt, 8up'ra note 7, at pp. 357, 358, 362. 363. 

60. Supra note 6. 
, 

61. Skornik v. Skornik. supra note 7 st pp. 356 - 358. " 

• and 

62. Ibid •• at p. 161. See for English law, ..=.:~~~.:....!~~~ (1946) 
P.l22. 

63. Sltoroik v. Sltorailt. supra note 7, at p. 377 {e.lm~lIu~ 

_ 64. Ibid •• at pp. 37l-..319. It vould se_ tbat in. ...... \.e~ 
varrdity tbe peraoDal. lav, as in EnglaM. wotùd 
peraonal law voul.d nevertheleu be the na tlonal !av 

of essential 
but that the 

othenrise Art. 
64 has no aeaniDl 4t aIl. The third judge in ==F7 

Olahan. a180 8ubjectecl the rute in Art. _ 47 to 
Juatice 

65. Zu_n J. in H.C.J. 143/62. ~~~~!.!!!I!!r....!.:..1~!!!:!!..2.!..!!!! 
laterior,l7 P.B. 2U a~ pp. 

66. 

67. 

See Shava, .upra note " at pp. 143-147 ~-p. 
LeYOntin. supra note 22. 

1 L.S~9. a.2. 

68. 'l'hua tvo foretp. .àbjec.t8 who are Jevl .... c.~t 
Mr'tiap in lal'àel. roi cOltlRll.f.r .. nia .. _ ._ 
CoUDCU, .!!!!! IlOte 6, Art. 61 a. Peraout 
lep1atioaa. J)raJtDn, II!! Je of Patati_ ... 
dao 'lako'ftr. Ga eou.lar lIIrrig .. ia lU"', 
... ,ault 566. 

• S.. 81ao 

ln ,a eonaolar 
tine OrcIer ln 

(Couul., ro. .... ) 
HOS, 8.4(').. _ 
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69. Support for this view cao be found in s.l of the Law. The 
marrlage of IsraeUs outs!de Israel is not in the exc1uliive 
jurlsdiction of the Itabbinical Court (for rabbinica-l court 
alvays applies religious lav). Se,e Cahanoff v. The Itabbinical 
District Court. 29 P.D. (1) 449 and note 6. For support of 
this view see al80 C.A. 174/65, Badesh v. Sadeh. 20 P.D. (~) 
611 at p. 631. ZUSIIIan J~ states that s.2 lIeans that if at 
least one of the parties ls not Jevlsh. or if the parties 
Intend to celebrate their marriage abroad. the relig!ous lav 
does not apply. We have not hovever found a direct decislon 
deal1ng with this lIatter. Most problems arise as in Skornik 
with Israelis who had contracted a civil lIarriage at the time 
they vere foreign nationals. In that case the marriage would 
be held valid by a11 views if vaUd accord!ng to the national 
lav or to the lex loci celebrationis (depending on tbe approach 
to the application of Engliah lav vhich is taken). 

70. We take the viev that s. 2 only extends the application of 
religious law ta Jewisb foreigners, and does not state that, 
regardless of tbeir personal la', Israel1s can marry abroad 
in a civil ceremony. We admit hovever that s.2 of tbe Rabbinical 
Court Jurisdictiori (Marriase and Divorce) Law. can be reconc lled 
vith the view that. the rule of lex loci celebrationis applies in Israel. 

71. Thus the Israeli court accepts the renvoi frOll the national law 
ta the lex loci celebrationis and applies the latter. See supra 
note 9 and accOlllpanying. text. ' 

72. See Skornlk v. Skornik, supra note 7. 

73. See our discussion of a doubtful marriage at pp.9-10 and tbe cases 
cited in Part l, IlOte 58. 

~'" 
74. Funk-Schlesinser, supra note 65. This case involved a IIbed 

marriage, which,)s void under Jewiah law. See this dissertation, 
at Pp. 37-38. , 

75. See note 76. 

76. Supra note 7, at, p. 372. As Agranat J. supported tbe view tbat 
aIl questio~ of the "alidity of .. triage are deterained by 
the parties' national 1 .. , thi. 18 an exception to the applica­
tion of the national lave It can also he an exception to the 
lex loci celebration!. if the national la" vould refer the 
question of fomal val1dit, to the lex loci celebratlonia (as 
a retlYo1). If cm. accepta the vin that 1ex lod celebrat!oftla 
deterainee foraal vallc11tJ, ia laraeU ptivate internation.al 
lav, the stat_eat- chat a urrtaae betweeD J_ accordilll to 
tbeir rel18iou8 lav la alw,. Ya11cl. vf.U fora aa aceptioa 
+0 the appltcatloD of la 1"1 ce~br.tloat •• 

71. Skornik v. SIIonl11t. !!œ!:!. ... te 7 ... at pp. 37S~ 376. 
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78. SUbers, Personal Statu. ln Israel, (1957), at p., 242 ff. 

79. Latusblnsld v. Kirsheu, supra note 58. 

80. Capare Levantin, supra note 22, at pp. 31 ff., and Appendix 
No. 7, at pp. 81 ff. He _usseats that ail matters of pefsonal 

_ status be decided accord Ina ta the parties t persona! lav, ln 
the1r new acquired baie, and IlOt accordlng to the law of the 
place where the status vas acqulred. 

81. Supra note 28. 

82 .~, See this dissertation at pp. 23-24. 

83; Hartley, supra'note 47, at p • .574. 

84. See note 21 and accompanying texte 

85. For critidSlll, see Wolff, supra note 30 • 

51 

86. As we have shawn, the viev that the lex loci celebrationis, and 
not the personal lav, deteralnes formal val1dlty--bas also support 
ln Israel. If this vlew ls taken, there ls no dlfference between 
the l'S'fael1 and English rules deterainins the formaI validlty of 
a mania8e. 

87'. Maddaugh, supra note 5, at pp. 139 ff. 

88. Ibid., at p. 146. \ 
jl\ 
,~ 

89. Supra notes 43, 46. 

90. Supra note 35. 

'91. See ourdiscussioD of a Fbtful urr!"'se. 

Il 1 •• ,.t J 

92. See note 1. Ve are dealina bere v1.th 'essenUal _tters, .alnly -- \ 
Incapaéity, non confot:llity vith whlch rendera a •• rrlage void. 
See also s.11 of the Matrillonlal Causes Act 1911, 1973, c.U. 

93. See Wolff, supra note 15" at p. ,332 diatlbSu1shina between absolute 
Incapac1Uea and relative incapaclties. See alao Cheshire, supra 
note 25, a~ p .. 336. o. 

94. Dicey and Monla, supra note 11., at: p. 265, 

95. 'Dtee}' and HorSi8. '.upra IlOte 11, At p. 258. !hua InsUall lev 
.opta a cuaul'atlve 4octrtae: i.e. if ODe .,.tt,'a lev of doaicl1e 
relards the .. niqe .. 'ftlld.--rhë other'. Il aot, tbe .. nt ... 
11 not v.lid la lDIlaIIII. See .bo for fuUer diacuu'loa of the 
poul'bd1t1_ sha .. , .!!!!!. _te 9, at pp. aO-u. ' 
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96. Wolff, supra note 15, at p. 336; Graveson, supra note 15, 
at p. 267; Falconbridge, EBsays on the Conflict of Laws, 
(2nd ed., 1954), at p. 704; Anton, Private International 
Law, (1967), at pp. 277-278. 

97. Halsbury's, Laws of Eng1and, (4th ed., 1974) Va!.. 8, at 
p. 342. For support of the dual domicile doctr~ne see als-o 
The Harriage (Enahling) Act. 1960, 8 & 9 Eliz. -2. c. 29 s.l 
(3) and the Matrimonial Causes Act 1973, 1973, c.18, s.ll(d). 

98. Cheshire and North, supra note 25, at ~. 343. 

99. Ibid .• at p. 336. For support of this view see Sc.lnithoff. 

S2 

supra note 15, at pp. 312-314; Maddaugh, supra note 5, at p. 146. 

f. 100. Dicey and Morris, supra note 11, at p. 260. ---.----/,' ,. 
101. .!.hl!!. .• at p. 260: "Consider.Uons of religion and moral1 ty ... are 

a pre-matrimonial matter and it would therefore be anom.lous for 
English law to give effect to the reli&ious or moral princ:l.p1es 
prevailing .in a particular country when the man ls domiciled there, 
but to ignore th.,. in the case of a WIIl.ft." 

102. Dicey and Morris, supra note 15 at p. 261. "Any ru1e under 
whlch ft ls impossible to predicate at the date of the marrlage 

. with know1edge of aIl the 1Il8terial factswhether i t 1s valid or 
invalid Is, it 1s sub1litted. undesirable." 

103. Cheshire and North, supra note 25 at p. 337. 
. 

104. See tbis dis,sertation at p. 40 ff. discu8sing thb issue. 

105. Supra note 3, at pp. 193, 224, 226-227, 234-235. But see per 
Lord Campbell, at pp. 193, 207, 212-213. This case can also 
support the .. trillonia! do.lici1e doctrine. 

106. Supra note 3. Thi. case cl~arly 8upports the dual domic.ile 
doctrine. 

107 • .LA.: Re: Paine (1940J Ch. 46, at pp. 49-50. Puah v. PuSh 
[1951] P. 482, at 484. 

108. [1968] P. 314. 

109. 

\ 

Ibid.. et p. 336. Thit vas declded resardles8 of Danish lav. 
ï'tT. po •• tbl. that the _rriqe vould 8180 be voiel accordi .. 
to Daniab lav. the lav of the utrblonl81 cloaleil., but Danllb 
lav va. not proven at thl. point. ~, 

•••• 180 
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4 
P. 286. at p. 295. For support of the matrimonIal domIcile. 
see Brook v. Brook. supra note 105. De Reneville v. De Renevl1le 
[1948] P. 100, at p. 114 (per Lord Campbell). at pp. 121-122 
(per Buckhl11, L.J.); Kenward v. Kenward [1951] P. 124, at 
pp. 144-145 (per DenniDg. L.J.). 

111. [1973] Fam. 35. It should be noted however that this at present 
is an isolated case and can hardly be l~erpreted as a change in 
the atti tude of the English courts. See also note 115 and accom­
panying text. 

112. Ibid., st p.45. Cumming - Bruce J. was aware that he had to 
decide between the two doctrines. 

113. Ibid., a t p. 54. 

114. Ibid.: "Nothing in this judgment bears upon the capacity of 
minors, the law of affinity, or the effect of bigamy upon capacity 
to enter into a monogamous union." 

115. Dicey and Morris, supra-'note Il at p. 289. The decision was aIso ' 
critich:ed as applylng to .polygamous marriage; see Karsten. 
Capacity to Contract a Polygamous Marriage. (1973). 36 M.L.R. 291 
at p. 291. "The decision is hard to support. It is hiird to support 
on the authorities re1ied upon by the learned Judge and It 15 hard 
to support on princlple. In view of the number of relevant authori­
ties to which the learned Judge was unfortuna tely not referred, and 
whlch are qulte inconsistent with his reasoning, 1t ia submitted 
that his decision cannot be regarded as a safe guide to the law 
governing capacity to contract a polygamous marriage." For support 
of the decision in Radwan, see Jaffey. The Essentia1 Val1dity of 
Marriage in the EngUsh Conflict of Laws. (1978), 41 K.L.R. 38. 

116. Dicey and Morris. supra note Il, at p. 270. 

117. Ibid •• at p. 211. 

118. Moreover. the lex loci' s domestic law may regard the marriage as 
invalid, and yet the 1ex loci 1aw ineludlng its rules of private 
international law lDay yet regard it as vaUd. 

119. For the policy of vaUdating a marriage, see in general, Hartiey 
supra note 47. 

120. [19641,P. 144. For triUdsm of this case, see Unger t Capacity 
to Harry and the Lex Loci Celebrat!onis, (1961) t 24 H.L.R. 784. 

121. DielY and Morri., lupra note Il, at p. 272. 

122. (1879) 5 P.D. 94. SottClU;or v. De Barros (No. 1) t supra Dote 3 
"\ va. baaecl on the bet tut bath partiu vere foraisn da.lell1arie •• 

123. Sott.slOr v. ne Barro. (!Io. 2) •• upra note 122, at p. 103. 
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124. For a similar result but different reasoning, see Zusman J. in 
Funk-Schlesinger v. Hinlater of the Interior, supra note 65. 

125. Sottomayor v. De Barros (No. 2), supra notf 122, at p. 103. 

126. Dicey and Harris. supra note 11. st p. 259. See Wolff, supra 
note 15, at p. 334 defining the prindple o.f Sottomayor (No. 2) 
as an unfortunate one. But see Schmitthoff, supra note 15, at p. 
332. He con tends the declsion can be sustained on two grounds: 
(1) that the President of the court was under the mistaken 
impression that he was dealing with penal or diseriminatory inca­
pacity and (2) that cn the facts of the case England was the 
intended matrimonial home. See also note 132. 

127. See also Halsbury, supra note 97, pp. 315, a t p. 344. with regard 
to this exception as a matter of public poliey. 

1 , 
128. Dr. Morris, Dicey and Harris, supra note 11, at p~275. 

129. Scott v. Att. - Gen. (1886) 11 P.D. 128; but see Warter v. Warter 
(1890) +S P .D. 152 \olhere the Engl1sh court did not regard the Indian 
prohlbitlôn 8S penal, and gave 1t effect. 

130. [1909] P. 67. 
i 

./ 

131. As such the C8se was uphe1d by Papadopoulos v. Papadopoulos [1930] 
P. 55. 

132. See Cl)etti v. Chetti, supu note 130. at p. 87. At p. 83 the 
prtnciple expressed in Sottomayor v. De Barros (No. 1). supra" 
note 3 at p. 7, that "No country Is bound to recognize the lavs 
cf a foreign state when they work injustice to its own subjects." 
was cited with approvaL See alao Sottœayor v. De Barras (No. 2), 
supra note 122, at p. 104. 

133. See this dissertation at pp.38-39.But see Englard, Religious Law 
in Israel Legal Syst •• (1975), st pp. 139 ff. 

134. Supra note 6. 

135. Art. 64 of the Palestine Order in CouneU t supra note 6. 

136. See this dissertation at pp. '25-27. 

137. C.A. 29/66, Yania v. A.G., -20 P.D. (2) 141,by SUbers.J. See 
also 77/66, navis v. Woodsll, 59 P.H. 151, vhere, the lev of 
nationality va. Dot .entioeèd. 

138. For support for the lav of natlonal1ty, se~ Skornlk v. Skornlk. 
lupra note 7; 10521.50 Inieter v. lt!rpani. 8 P.H. 467; 954/64 
'acboeU v. Pachoi!!. U P.II. 119; LatuehlnsU Y. IIreben •• upra 
~. 58. , .. abo SUber.. lu,ra note 78. at pp. 228-235. ." 
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139. See Hirshoren v. A.G., supra note 14. Silberg J. utilizes this 
method of applylng the Engl1s~ rules but Subjecting them to the 
lex p&triae. 

140. Supra note Ill. 

141. 1234/54, Cook v. Solomon, 11 P.M. 321 at pp. 325-326. 579/':>0, 
Rokstein v. Rokstein, 14 P.M. 283 at p. 287. 1297/57, Rachaan v. 
Rachman, 15 P.M. 68 at p. 74. AlI the se decisions, however, 
were given by lister J. 

142. See Shava, Val1dity of Haniage Between 'parties Subjected to 
Different Personal Laws: la There a Weakeniqg in the Position of 
the Cumulative System, (1974), 4 Iyune Hishpat 58. 

143. Supra note 65. 

144. Funk-Schlesinger, sppra note 65, at pp. 233 ff. 

145. Ibid., at pp. 253-254. 

146. Ibid., at pp. 233-240. lt 1s interesting to note that Silberg J •• 
was ready to regard the Belgian lady 8S married if it were proven 
that Belgian law appl1es the distributive doctrine, and regards 
her as married, even though her "husband" had no capacity to marry 
her, according to his personal law. Thus Silberg Is ready to 
recognhe a wife to an 'ut'Darried man. In this case however as 
Belgian law was not proven on this point. it was presumed to be 
silllilar to the Israel! law. As Israel follows the cOtllulative 
doctrine, i.e. dual nationality doctrine, Silberg J. held that 
the marriage was void. See also Shava, supra note 9, at pp. 80-81. 

147. C.A. ,173/72, Taper v. The State of Israel, 25 P.O. (2) 7, at p. 9. 
"ln that case the construction of doubtfu1 marrlage could not be 
used as the marriase, is invalid under Jewish law. 

148. Th.!!!. 

149. See Zusman J. in Funk-Schlesinger, supra note 65. See a180 Cahan J. 
~ Taper, supra note 147, at pp. '17- 18. 

150. We have triee! to refrain from mentioning our personal opinion 
wlth respect ,to the reign of Jewisb religiou8 law in lanel, and 
have unfortunately .any a tille, on the baais of legal snalyais coae to 
an unwe1coiile conclusion that the re1111ou8 1av should he app!ied. 
Cases ol .lxed urriqe are an acute problea. Rowever. it appeare 
to U8 that thia ahould be solnd by the Lq1alator. 1'0 8.neral, 
on the 'r1&ht to "Tr)' iD larael, a .. A. lùbluteta, The .Iht to 
Harry. (1973), 3 L~. Miabpat, 433. ,The effecta of aD Invalid 
.. rrialt 1'0 IIrael are .tttaatecl, however. beeause of t-he rqhta 
IsraeU la" recOiniaed, .. clue to he reputed spou,,; oa tht. 
utter aee Prtedun., Tb. 1_ f. lu lara.U ,(1'13), 
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3 Iyune Mishpat 459; Shav8, The Unmarrj.ed Wife, (1973), 
3 Iyune Mishpat 484. Moreover, a further protee tiofiiro.i..s, 
given by the Penal Law Aaendment (Bigamy) Law, 5719-1959. 
13 L. S. I. 152 s. 4 (1). For the crime of bigamy, 1t: 18 .;.. 
b:relevant if the 1D8uiage la valid under the law of 
the state in which it was contracted. See a180 Cr.A. 291/64, 
Wineb~rg V. A.G., 19 P.D. (1) 150. 

Israel. 
Part l, 
Iyune 

151. In genera!, on the val1dity of mixed marriages in 
see Shava, Validity of HlXed Harrlagea in Israel, 

------~~~9!6/7). 5 Iyune ttlshpat 526; Part II, (1978), 6 
~~at 14. 

/:ee Yania v. A.G •• supra notelO. See a1so Skornik" v. Skornik, 
/ supra note 7. It should be mentioned that in the Israel1 
~ cases the conflict of different national. versus domiciliary 

56 

( law dld not arise as both factors coincided. 
1 

153. It would aIso be invalid if the intended matrimonial home 
doctrine were followed, if the parties returned ta Israel. 
See Funk-Schlesinger, supra note 65 at pp. 23~-240. 

154. Funk-Schlesinger, supra note 65; and Taper, supra note 147, at 
There are wr1ters who think a trip outside the cOl,1ntry 
a11 problenls -!!.S.. Shiloh, Marr1.age and Divorce in hrael, 

(197 ,5 Is.L.R.479 at p. 494: ft ••• Rince civil marriages 
c ebrated abroad are recognized in Israel, it is the 
practice of mixed couples to go abroad (the nearest place 1s 
Cyprus) for their wedding." But see E. Vitta, Codification of 
Pfivete International Law ln Israel 1,(977), 12 Is.L.R. 129 
at p. 149. On the Funk-Schlesinger case: "The courts there­
for have shown a degree of tolerance in relation to civil 
marriages abroad, mostly eelebrated in the nearby island of 
Cyprus and. although refraining from a formaI recognition of 

, the1r validity, ordered the Minister of Interiot to register 
the parties as married." (aphasis added). 

"' 155. See Art. 67 of Palestine Order io Council, supra note 6 and the 

156. 

regulations according to 1t;" supra note 68. 

See s.4 (b) of the Personal Status (Conèular Powers) Regulations, 
supra note 68, which peralts perfoming a cere1llony when only one 
party is subj ec t of the consul' s country. In tha t respee t however 
there 18 a sound basls ta assume that section as -ultra vires to 
Art. 67 of the Palestine Order in Council. See ltakover. npra 
note 68, and Shava, V.U6ttt of Mbred Marriales in br.el, Part: l, 
supra note 151, at PP,' 552 - S53. 

157. See Taper v. Sute of lIr •• ~ ~ 147 • 
.-----

158. See Sbava, Th. Ptr1liâàl Law ln lar •• l. (1976), PP: 13o-1~l4 
. Se. Vitt., 'The CoDflkt of PerlOUl Law. (1970), 5 11.1. ••• 
/"' - , 
. 337 at pp. 345-348. ' 
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159. Supra note 6. 

160. 23 L.S.l. 274. 
'\ \. 

,? ~ 
161. Some support for this 'liew can perhaps be found in the: deeision 

of R.dwan v.-l.B,adwan, supra note l~I at p. ·54. Cumming, - Bruce J. 
limits his d~ision to matters of po1ygamy. A different choice 
of 1aw is possible for other matters of capaeity. 

162. See Graveson, Matrimonial Domicile and the Contr.ct 0 Marria e, 
(1938), 20 Journal COIIlp. Leg. 55 a t p. 68. See aiso addaugb, 
supra note 5. Compare Levontin, supra note 80 who su esta -that 
status should, be decided according to the parties 1 ne nationality. 

163. We will not diseuss a11 the advantages of the matrimo~ial domicile 
doctrine. Graveson, supra note 162 at p. 67 suggest ~hat the 
doctrine can be regarded as a rule lIIore likely to val date a 
marriage because it bas to be vaUd accord i08 to one law only. 
(According ta the dual domicile doctrine the marriag~ bas to be 
vaUd aCcbrding to botb parUes' antenu(ttlal domIcile.) It should 
be clear however, tbat the docti'ine of, matrimonial home does not 
necesssrily validate a marriage. lt 1s tberefore criticised by Swan 
who suggests the doctrine should onl ; be used to validate a mar­
riage. See Swan, A New A roach to arria e and Div rce in the 
ConfUct of Laws, (1974),24 U.T.L •• 17, at pp. 23,36. On the 
poUcy of validating a 1IIarriage also Hartle'y, sU..ll!'a n'ote 47. 

164. This i8 Chesh-ire's proposition. S e note 99 and accQlDpanyif18 text. , 

165. Maddaugh, supra note 5 a_~ p~ 137./ 
J 

166. But see~for a vider validating 11'ule, Swan. supra note 163. 

167. Confllet of Lawa: S Variations 
L.J. 157, 8tp. 159. 

1~8. Ibid .. at p. 159. Compare Ja fey, supra note 115 a~_lp. 41: Tf 
no ma~rimonlal hM!! was es~~ lisl1cd lt 18 re.1Imnabl~/ to prcRumc 
ft will be established in th place of antenupttal q4 icile of 
one of the par ties. - - ' 

169. Glenn, supra note 167, 162-164. 

170. 
/ <-

111. Contra Pgh v.. 'uab, 
taken ~ the Eaal1lb 

a dUf erent approacb VII 

172. See Jaffey,'.!!!J!!! note lis. at pp. 45-46. ' He IUClc-te the under~ 
aled par'tyt 1 t.w .hoa1cl' ~ppl,.. , . 

173. Se. 1.5 of the Matt ... of Diaaoluti01l of *.-rll.e (JurtllCltc:.tion 
in Special C .... ) ..... 5-729-1969. 23 L.S.I. 27 ..... "H Part' IV 
note 82 aM ~~ ... ta~. ~ 
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NULLITY OF MARRIAGE AND CHOICE OF LAW 

r:-;; 
In English law the same choice of law rules determine the validity, 

LI 
bf a marriage, whenever it i5 questioned before court in a"suit for a de-

cree of nullity or any other. This i8 80 at least when the marriage i5 , 
allege~ to be void as a result of defect in fOTm or incapacity, absolute , 
or relative, of the parties to enter it. In Israel however this is not 

the case. The choice of law ~1oKIiI~~:.L.Iling the validity of a marrlage 
"~~ ~----~-~---

when its dissolution or a decree of nullity are "sought, are 
1 from the rules governing its validity for any other purpose. 

This inconsistency has grave re~ults especially when the marr~ 
ls alleged to.be void, for the same court can arrive at the conclusion ~ 
that a given person ls married for one puJ!fPOS~j and not 50 for another. 

A'situation that does not conform neither wlth 'uniform1ty of a person's 

status, at least so ln the cour,ta of one state, nor with justice, as ano" 
. . 2 

malo~s results of a split status are a natural result of th1s situation. 

A. English Law 

1. There ls No Clear Rule Which Law Governs Voidable Marr ~age s 
1 

'The grounds for nu11ity of marriage in English domestic lav are 
, 3 . 4 

stated. in the Matrimonial Causes Act 1973. ~hus a marriage ls void when 

the parties are vi.thin the probibited degrees of relatiotlship, either 

party is under the age of sixteen. one party is alrudy lawfully marrlèd 
\ 

at t.Jlé Ume of the marriage, an Ell811sh ,domi-ciliary enters a pol~8allOus _ 

marriage, or when the parties are not male and female r-espectlvely. The 

marriage i8 also void when the fOrllfllities of 1II8rriage have not been 
5 eoaplied vith. 

"'\ 
Sec. 12 states the grounds vhich render a .arrlale ,voidableo u ' 

Th~se are1indapacity to consu.ute. vilful refu •• l to eon~h •. 1ack of, 

vaUd consént • .enta! dilorder, veaereaFdiua8e ~1Id, pre .... ncy of the 
. 6 b \. 

retpo.adel1t by another _no ,.' '--, '" 'li 

58 , i 
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Sec. 14 of the Act,makes it clear that lt does not preclude the 

application of foreign law when the English rules of private international 

l~v direct ft.
7 

It 18 that the formaI validity of a 

marrlage is d~en.ined by the celebrationis, and matters of es-
-===-t=:=.-=::.::....-=.;=.:::~==;.:.-, -

sential validity, at least n the marrlage i5 alleged to be void ~ 
< 

mainly matter of capacity) ar decided by the lex domieili1, probably 

according to the antenuptial d~le of both part1es. 8 

With regards to voldable marriages, hovever, Engl1sh rules of 

choice of lav are not quite clear. Different decisions have supported 

dlfferent views,and in most of them Engllsh lev has been Applled. 
9 

Until 1947 the question of cholce of lav did not arise, and 
10 

English lev was applied. Thus both in Easterbrook v. Easterbrook and 
11 

Hutter v. Hutter, once the question of jur1sdiction was settled, the 

court contlnued to apply Engl1sh lav. In bath cases the husband was not 

an Engl1sh domiclliary, the marliage was celebrated in England, the vife 

an English domiciliary. On a factual basis these cases could also support 

the view that lex loci celebrationis or the vife's antenuptial domicile 

dec1de her vilful refusaI to eonsummate. The automatlc application of the 

English law can support the view that the lex fori applies, yet both cases 

vere undefended, foreign law was not pleaded, and no definite rule can 
12 

therefore be derived. 
~ 13 
ln Robert v. Robert the question of choice of law arase. Bofh 

parties were domiciled in Guernsey and there the marriage vas celebrated. 

The vife petitioned for nullity on the ground of the husband's wilful 

refusaI to consummate. Barnard J. decided tbat the lex loci celebratlonis 

should be appi led. 

" ••• 1 ought to apply the lex loci ceJ!èbration1s, for the foHoving 
"re~~on8. Wilful refusaI to consummate a marriage, in order to 
~ justified on princlple as a ground for annulment and not 
dissolution, BUst be cODsidered as a defect in marriage, aD 
error in, the quality of the respondent. "14 

He added hovever that if vilful refosal to conawaœate' ... rriase 
. . 

should be considered a. affecting cap.city, the tex doaicill1 should ap-
, . 

ply •. ID that case hovever the 1e1: dOlllc:tlH of ·ihe parties and the.!!!. 

loci celebrationts ws the là. 'Of Ou.mse)'; aoreover vilful nfu .. l ta 
". 

eGn ...... t. vas alao recoplled b, the In,U.1r lev. the 1 .. fod. 

. 
"' 

, 
.1 
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15 
ln De Reneville v. De Reneviiie the wife petitioned for nuility 

on account of incapacity and of wilfu1 refusaI to consummate. The law of 

the husband's domicile, a1so the law of the matrimonial domicile, was 

applied. , 
16 In Ponticelli v. Ponticelli in a hUl~nd's petition for nullity 

on a,~co.pnt of his wHe' s wilful refusaI to consulnmate, English law, which 
1':;, 

was the husband's law of domicile and the lex fori, was applied, and the 

lex loci celebrationis, Italian law, which vas also the vomants ante­

nuptial domicile, was not app1ied. In this'"case, Sachs J. determined 

that wilful refusaI cannot be categorised as a matter of form ta which 

the lex loci,applies. He stated his support for the 1ex domicil{i over 

the lex fori, ye~ no chOice between the tvo was needed in that case. 

There appears therefore to be a tendency towards app1ying the ~aw 

of the matrimonial domicile or the lawof the husband's domicile. 
" 17 

With regard to consent a1so, tnere is no conclusive rule that 

can be derived from the decisions. In some cases choice of law was not 

explicitly considered at aIl. 

In Hussein v. Hussein18 the wife's pre-marital domicile was Engllsh, 

the husband's Egyptian. The marriage was hetd void according to English 

1aw. This was the law of the wife's antenuptial domicile. Yet there was 

no discussion of choice of law. 
19 In Hehta v. Hehta also, Eng1ish lav, which was the law of the 

wffe's antenuptlal domicile, was applied. It 19 not clear whether thls 

vas because it was the law of her antenuptial domicile, since' lndian lav, 

which vas the husband's domiciliary and the lawof the place of celebration, 

vas not proven, or more likely because Engliah lav vas applled automati­

cally as the lex fori. 

ln H. v. 8.,20 a question of cholce of lav arose. It was however 

DOt declded wbether Hungarian law, the woman's antenuptial lawof dO.leile, 

or Engllsh law, the lex fori, Ihould declde the matter AS by bath there 

va. no valid consent.
21 

22 . 
In ParoJcic v. Parojcic it w&s,decided that the lex loci cele-

bration1. should .ppl,_ 

, . 
, . 
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We have mentioned severa! cases and no conclusive rule, except 

the tendency to apply English law, can be derived. It seems however that 

there i8 a strong tendency today to determine the validity of consent 

according to the law of domicile. ln Apt v Apt 23 the right distinction 

between consent and the form of giving it was made. 

'1n our opinion. the method of consent as distinct from the 
fact of consent is essentially a matter for the lex loci 
celebrationis ..• "24 

And in the later cases, Way v. way2S and Szechter v. Szechter,26 

the law of domicile of the parties was chosen. No definite rule can be 

formed however as in Way the law of the husband' s domicile and the English 

lex fori were the seme and there was no difference between it and the law 

of the woman's antenuptial domicile. Russian law, which was also the lex 

loci celebrationis. In Szechter the law of the parties' domicile and the 

lex loci celebrationis was Polish, yet there vas no differen~@ between 

that !aw and the English lex fori. The reasonlng of Sir Jocelyn Simon P., 

however, Is important. 

for 

"The ... question la what is the proper law to app1y in order 
to determine whether an ostensible marriage i9 defective by 
reason of duress. There is little direct authority on this 
matter. But the affect of duress goes to reality of consent 
and 1 respectfully agree with the suggestion in rule 32 of 
Dicey and Morris, ConfHct of l.aws, 8th ed. (1967), p. 271, 
that no marriage i8 valid if by the 1aw of either party's 
domicile one party does not consent to marry the other. f This 
accords with the old distinction bet~eenJ on the one hand, 
"forms and ceremonies:' the vaUdity of 'which 18 refereble to 
the lex loci contractus, end,on the o\ther hand" "essentIel 
vel id ityt' by which la .eant .'.. aU requireents for a val1d 
aarriage other than those relating to forma and ceremonies, 
for the validity of wbicb teference la .. de to the,lex doal­
cUit of the partiea .... Moteover ln Way v. Way (1950) P. 71, 
Hodaon J.,said,at pp. 78-79:'queationa of consent are to be 
dealt with by reference to the personal lav of the parties, 
rether tban by reference to the law of the place vhere the 
contract vaa .ade. Tbh viev la not covered bl' dll'ect .0-
thorlty, but it, la, 1 th:lnt.., eupported by the judpent of 
Lord Merri.an P. ln Apt v. Apt •••• "27 

1 t appeara theTef~e tut vith 'fe~at'd to couant the!'e te auppon 

the application of the lav of the parti .. • cl_leU., la S_ter t 

either partie.' atelluptial cl_telle. 

./ 
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Our short survey shows that tbere i8 no one rule applied to a11 \ 

g\OUndS vbich render à marrlage voidable, and the same grounds th_selves 

have been subject to different choice of lav rules. 
28 " Graveson sublllits that the question which law should deterlftine 

'" 'grounds of voidability of .arriage depends on hoy those grounds are 
,1 

treated. They say be treated 85 relating to' the formation of lIIarriage; 

if so it rests to be detemlned if they are matters of fOnllSl1ty to which , 
the lex loci applies' or matters akin ta capacity to which t~e tex ,do1ll1-

~, 

cil11 should a,ply. They may be treated as grounds simllar to dissolution, 
- • t.,. 
in whlch case, as in divorce, the Englisbo lex fori ls applied. A tbird 

posslbillty 19 that they he treated as a separa te question of essential 

valldity. 

It 1s not clear hov these grounds are treated ln the case-Iav. ~ 
. 29 

., Thus ln Robert v. Rpbert refusaI to consU1IIIIate vas treated as part of 

the formation of marriage, a~d as a lack in font but ln PonUcelli v. ~ ~ 
30~' -

Ponticelli Sachs J. declinecl" to categ'&-ize it as a IDatter of fOnl. 
31 t, 32 

In cases such as Easterbrook and Hutter there vas no discus-

sion as to choice of law. It appears however that they uy support tbe 

second view, that these are lUttera of dissolution, since En~11sh lav 
33 vas automatically applied. 

34 
Graveson suggested that De leneville v. De leneville can be 

interpretecl as treating voldabi11ty grounds as a 1II8tte'r of essential 
35 

validity different froa cap!lc1ty and formation of .arriage. But tll18 

i~pro~ably because the vider illpl1cations of the deci81on. that the la" 
, , 

of the aatrillonial doaicUe abould det~1ne the elaenUal validlty of 

\ .. rria"e, 18 u.ually 'rejected. 

\ \~we see tha1: tt 1. not dur hov .round. of voidabiUty are 1:r~t1 

lin the IJ.ah case lav, and a •• n'ul1:. d1ff.rent choic:e of la" va. 

ude ln t e varloua cases enafned.. J, .. 

, . 
Al the end ..m .... 4ea1t vith 11'0UIlCl. of voUabUlt, vhich 

recop.i'. bJ -the Eaa11 ... daMattc lav. There t. 'ftO authorlty vbether 
\ 

Ia&Uah ~ourt wUl ..... 1 a "1"'1 ... ~d ... OG .~. œbcMl ,to • 

luta lev .. 1 t'hel''' beve beeIl ca ... àere forelp. 'told'lttoa. r_el'~ 

~ 
'36 

_rrtqe id ..... lIeea reeoaat.... 'fteft s.. bovner ., nthol'lQ 

~r .ppltcat _ of forelp ~. wlde'" reH~ a .r('!Ce _~ble. -.c~" 
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37 In principle there is no reason not to a~ply foreign grounds, 

(unles8, of course, the view Is taken that groun~s for annulment should be 
/ . 

treated as grounds for dissolution, ln which cas~ the lex fori applies, 
38 and there is no selection and application of another lav). Application 

of foreign lev Is contem~d by Sec. 14(1) of the Matrimonfal Causes 
, 39 

Act 1973. Thts question viII have mOre importance now that the 
40 

~esis of jurisdlction for a"'''U.L_~;a.~ has been br~adened. This will glve 

rise to more opportuniti~s for tWe 

in practlce, as the rules of basis 

pllfied, the aain issue of the case 

foreign lave .1oreove~, 

jurlsdidtlon have been greatly ~~ 
no longer be the courts' jur18-

diction as it vas in the past, and more ~ull",,,,u':Lation may perhaps be given 

to the ,question of the selection of the nlr"."n.,.r 

2. 41 A SU8&ested Approach 

It 18 suggested that selection of the 'ftrl'\n,,'''' lav should be made 

l'\L ...... '''',,.8 of se1ecting the 

the interests of the 

accotding to the ground of invalidity. 

proper .l,av, aIl relevant laws, their purposes 

different states involved should be considered. 

It appeau to us that the EngUsh law's o",.l'\lIr\ftJ:l of ,voldabil1ty 

are matters of the essential va11dity of th~ marriage. As we bave 

suggested with respect to other aatters of eS8~ntial 

of law should depend on the ground of allesed invalidity. 
" 

a large part of the arounds of voidabi1ity have the seae 

ity, the CholC~ 
However. aa / \ 

~ruIR"JlI,.teristic. 

in ea..on, characterlat1es different frna .ost other .. ttera essent1al 

valid1ty, ln aost cases a ~ifferent choice of law i~ required. 

An exaainatloa of the EDaUah It'ounds of voidabUity, 

clude iapotence, wUful refu .. t to eoosÜl!lUte. the wlfe' s pr4!IIIl8tlc1', 
# 

J another un at the r-e Of: the _rri .. e, and ev~ venerul disuse, 

'pears to show that their _la purpoae ta the protection of· the aur 

party. t'bey are of _ 11IdlYWaal et.araeter and not· of a .,re pubUe 
, r 

tura ..... bowledle, unlib. for euaple, affinit,. or pol,...,. 
',-" \ 

l' I~ acldlttoa, the fact that t~, i. _U4. ualea. one pa-rty 

°dloo ... to iaYalf.date it. ilMlieat .. tut purpo_ for thfo aroaad of 

"tdaldllty la to ,ntect the agrlfte4 fna a defecUn _rrtaae. 

'. "- , 
\ 

...: 

! \ 

" 
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"-

The rule 18 not~ant to protect Any state's public p&licy from an offen-

sive marr~g~. as ~e state is ready to aecept the marriage as long as 

one party doe~ '~(}t choose to invalidate it. 45 

Thus from the nature of the grounds and thelr effect, it appears 

that the poliey behind thea Is to protect an aggrieved party from a mar­

riage he vould ttot have contracted had he known its defect.
46 

Wlth regard to consent, the pur~se of the inva1idating rule is 

to proteet the party wbose consent vas not valid, ~ as a result of 
,-

duress.froa a .arriage he did not contract vilfdily. 
47 

It ls sUgRested th~t the above aentione4 ground of voldabillty 

should be detentined in aost cases hy the lav of the antenuptial domicile 
48 of the aggrieved and non-consentlng party, and he should be entitled ta 

the protection that his lav confers upon him. He eontracted a marriage 

not expecting it to he defectlve. His expectations at the Uae of the 
A 

marriage vould probably be accordlng ta the notions and concep~s of his 

eo.urtity. A party should not, hovever t be entitled ta invaUdate the 

marrlage if It ls lnvalid only by the other party's lav and his law offers 
\ 

no pro tee tian. --
It can be argued that the ~spondent, the 'defectlve' party 

entitled ta the protection of hls la,-\, and if the lav of his antelnulit-Q~'-..". 
\ 

domicile regards the .. rriage as valid\ the invalidating rule of 

grieved party lav should not be epplied~ It seeas bovever that: 
\ 

" ••• tbe value judgeJIent should be 1I8d'~hat It ls aore unjust 
to hold a party unvillin&ly bound ta _utage vblch by the 
notions of his cm.unity 1$ defecUve"t n to depTive tbe other 
party of a .. rriage relatlonahip vhicta cordi1l8 to his lav 
ought not to be annulléd •••. "49 

~ 50 
The dual doaicUe doctrine! would, tbere re, not hE! appropriate. 
. . .. 

t'be choiee bel:Veen the lav of the _rieved party· antenuptlal doalcUe 
, 51 . 
and the lavof the .. triaonial boae la, .ore diffieul. The invaUdatinB 

\ rutel do not repreteGt 8ft, .ute'. publie polie,., The do, ~ver, lodi-
\ 
\ . 
cate a polley to offer protection -to the aurieYed party As alread, dl __ 
\ 52 . . \ 

e lied, the state of the _trbloalal' ho.e -ha •• atrona ter •• t ln the 

Pa t:les' -IIt.~.. A.e- -. renlt.it ha, an intere.t in the .P"U~.tlon of 

~tI ro~ect1ve tu.alWAt1q rules, ..... in upholdias the Yalldft,. of . tH 

1Ihen it ... IlOt offer .,. laYa11datfDa nde....... .. ~ . 

( 
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The interests of all th states involved cannot a1ways be served. 

lt aeems to us that in the &ve llentioned cases a party' s rlght to in­

validate a marriage sbou!d not be refused because such right does not 

exist in the state in v4ich he intended to live as a 1Il8rried person, on 

-the assUIIlption that the I118rriage would not he a defective one. Likevise, 

the lav of the state of the matriaonial hOlllé should not apply to a party 

who did not valid!y consent to the.aarriage and never intended td eatablish 

a matrimonid hoae in that state. S3 

lt appears to uS tbat this case ls different from the situation 

in which two parties ~rry in contravention of prohibitory rules of the1r 

domidJ.~ and villingly choose to estabUsh their home in a jurisdiction 

whic:'h approves of their marriage. Moreover, in the case of voidable 

.arriages, the emphasis.ls on the parties' interest, as the ~cision to 

invalidate the .. rriage \aepends on thelr vill. 

We would like ta eJlphasize, hovever, that the interests of the 

involved states and the purposes of their lav should alvays be considered. 

The application of the law of the antenuptial domicile of the aggrieved or 

non-consenting party viII be the proper lav ln most case but not in aIl 

of the.. Thus, for eX81Ilple, the 

a strong polley against upholdlng the valldit 
54 

la suffering from venerea! disease, 

app!led. 

ieUe 1I8y have 

lage when one party 

case ita law ahould be 

to 

lt Is difficult to plnpoint the 8ta~e vith the greatest interest 

detenaine tlle validity of -.srriage when aental disorder la alleled.
5S 

The state of the antenuptial do.icl1e of the aggtieved party .. y seek to 

protect bill fr_ an unfitted spouBe. The state of the utrimonial hoIIe 

.. y b. lnterestecl to avoid an uustable .arrlage. The stete of the .entally 

dl80rderecl party .. y.aeelt to proteet hha hOM _t'riale, for vhlch he 18 

unflUed. ln Buch a caae t1Wre la no indleatlo.!' which lav woulcl u~117 .. bave the .tronaeat intera.t ln the utter. AlI the relevant 1_ ahould 

be considerecl .... their 41fferat interests .va1uated ta tbe .pecUle f:-' 
, ~ l'~' 1" 

dreta*taIlee~. - ~ 
As 1ft! t thera 1. 110 authodty that fOT.tan arouada of 

~tdabU1ty .... 1 ... 1ft haft Men applied. t'bere ie DO .1' .... 

'-___ ..:;.....-:----.L-----------~---~ -
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56 
wby they 8h~uld not be. lt Is 8uggested that forelgn grounds of the 

s .. e category, the same nature and effect, as most of the Engllsh grounds 

of voi4&bllity should be treated in the same manner. Thus, for example, 

if a decree of nuillty is sought becaus~ at the time of the marriage anot'her. 

voaan vas pregnant by the husband, or because the petitioner was mistaken 
57 as to the attributes of the respondent, the law of the aggrieved party'. 

antenuptial domicile should be applied, unless, of course, some other lav 

has a strong interest to regulate the mattër. 
~ 

B. Israel 

1. 

his 

Separate Choice of Lav Rules in Sults for Annulment 
58 Until 1969 a foreigner could not get a decree of dissolution of 

59 marriage in a civil court in Israel. The restriction vas interpreted 

ta include a decree of nullity for voidable and even void marriages. This 
, 

vas sa as a result of the courts' Interpretation that the probibition 

against living a decree of dissolution in Article 64(1) of the Palestine 

Order in Council included a decree of nul1lty.6l) The amendment of the 

Palestine Or~er in Couneil ~n 1935, vhich vas a continuatioà of Article 

65 which deals vith the religious courts' jurlsdiction, stated that: "for 

the purpose of this Article decree of dissolution includes a d'ttcree of .. 
nullity. " , .. 

No such definition vas added to Article 64(1), yet this vide 
" • 61 " 

restriction vihl also applied to the civil courts' 'jurisdictton. \ 

Having no jurf:sdlction, no choice of lav rules vere fOl1lled, of\. 
~ . . '\ 

course. The problea of the applIcable lav arose ln Israeli internaI \.. If 

conflicts vht.ch regard ta a aixed .. rriase or a _rriase of .--bers of ", -an unrec:ognized reli,10ua c~ity in lIrael,. a11 of WOII vere lsraell 
. 63' 

citllen.. There va. jurieclietton but no applieable lav. 

The Mattera of Di.solution of Hardqe (Jurisdiction ln Spechlca".) 

Law. 5729-196964 .ave the court. jurladietioft to dlasolve
l 
.. rrla.ea of _......... . 

farrigoera and 8180 .ave choie. of la. rulea. vht'Ch aolved al80 the 

probl ... of laraelia nu whaa tur ••• jud.atcticm 1. t. ~t. but QD 

applicable ln. 1'ha eolutioll' t. uatfOI1l for: bôth voU ad voUabl. _r­
r~ ... 6S ....... _ nprd to _, la fort eoaeept. '!'Id. ,la .er.tadable 

~ 
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because Israel bas no territorial famiIy lav. Horeover in Jeviah lav 
66 there la no auch thlng as 8 voidable marriage. 

The cholee of law rules ln à decree of nullity are stated in 

Sec. 5 of the Law: 

"5. (a) The District Court vested with jurisdiction under this LaV 
sball apply one of the undermentioned to the matter, in 
the folloving order of preference: 

(1) th~ domeatic lav of the common domicile of the spouses; 

(b) 

(c) 

(2) the domestic lavof the last common domicile of the 
spouses; 

(3) the domestic lav of the country of which both spouses 
are' nationals; 

(4) the domestic law of the place vhere the marriage was 
contracted: 

Provided that the Court shall not deal vith the matter in 
accordance with any such law as aforesaid if different rules 
wou Id applJ,."thereunder to the two spouses. 

In the absence of any lav applicable under subsection (a), 
the Court may apply the domestic law of the domic Ue of one 
of the spousee., as it may deem Just in the circumstances of 
the case. 

,,67 

The undèrlying princlple in these rutes, i8 to apply a lew comman 

to both spouses. Such a lav wUl only be applicable if the same rules ap­

ply thereunder to botb spouses. This provision Is understandable because 

the Israeli legialator vas, probably, interested ln solving complex situa­

tions of mixed marriage, when both parties vere 18raelis subject to dif-
~ent personal lavs,68 '" \ 

~ It appears. hovever, that even if this vas an appropriate 901u­

t~n to solve larael'a interna! conflict. theae choice of law l'ules are 

not suitable to resolve pl'obleill. of privat~ international la",.69 It is 

difficult to understand why tbe lav of 
0 

the parties' l~st commen domicile 

lhouid deteraifte the v.lid-ity of thelr aardage. The l"l.st ~n doal­

'cile of the P4rt~e. uy of course coinclde vith the.,.p1ace-ff the establi.b­

ed .. trt.onial œ.e, but aot oeca ... ril, 80. Horeove"r. -•• alre.d, ... s­
geatfd in c&aèl where the applicaUOft of the doc:tl'loe 1:jf the _tfilloDial 

;iii .".... ;.J.. 

hoae il .ppnpri.te, the lav of the firat and GOt the i •• t .. trhlonia~ 
70 

~ ahoulel .. a"lied. 
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II. 

68 

Subjecting ail grounds of inva1idity to the same choice of lav 

rules simplifies the process of selecting the proper lav. It does not, 

however, provide an adequate choice in aIl matters. Thus the Israeli 

choice of lav rules do not take into consideration the law of the parties' 

ante~uptial domicile in cases where that law has the strongest interest 

for example, to prot~ct an aggrieved party from to regulate the matter; 

a defective marriage. 71 

The most seriaus 
~ 

null ity, especially when 

defect of this Law, which i8 felt in cases of 

the marriage ia alleged to be void, is that it 

brings ~ncons!stency into the realm of personal status, and results in 
") 

the split~ing of a person's status. Thus when the validity of marriage 

arises before an Israel! c9urt as a direct question,,~. ~hen a declara-
72 

tion that the marriage Is valld Is sought, or as an incidental question, 

~ ln a suit for maintenance, the valldlty of the marriage will be deter-
73 mined according to the parties' personal law at the time of the marriage. 

When the validity of marriage is questioned in a suit for nullity, it will 

be determined by the law of the parties' lest common domicile, or another 

law, as indicated by Sec. 5 of the Matters of Dissolution of Harriage 
74 

(Jurisdiction in Special Cases) Law, 5729-1969. 

The difference betveen the choice of lav rules in Sec. 5 and the 

~,cholce of lav rules in the Palestine Order in Council. 1922-1947. IIl8kes 

dlfferent results and 8 splltting of status a most probable outcome. The 

'main differences formed by the nev Law are a8 follows: 

a) Preferring the lev of domicile over 'the lav of nationality, which 

preval1s ift Article 64; 

b) 

c) 

d) 

Preferring 8 lav which ls ca.mon to bath parties in contrast to the 

dual nationality d~C e ich 18 probably the doctrine accepted ln 
75 

Israel; . 

Referring the court to an internaI law, and not to a system of lav 

IncludinR ttR rult'ff of private InternfttlonnJ ln", to whlC'h th" C'ourt 

19 referred by Article 64.
76 

1 

If one accepts the vlew that the "ngliah diatlnrt10n betveen .atter. 
77 

of fora and astterl of e.sentiala la accepted ln Iarael. v an addi-

Uonal dUference arins al the'Law asltes 110 reterellce to auch-a 

dlltinction.
78 
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69 

It appears that the legislator disregarded the fact that the 

val1dity of marriage and Ita annulment are linked questions. As a result 

of this new legislation, a person can have a divided status; he may be 

regarded as married and unmarried for two different issues. 
79 

As yet, we know of no situation where the courts have been faced 

with such a divided status.
SO 

We would like, however. to give an example 

that might occur under the present law. 

Suppose an IsraeU Jew marries a Christian domiciled in England 

in a civil marriage in England, and the couple decide to live ln England. 

There they build the matrimonial home and raise their children. There 

is no doubt that the center of their lHe is England. After ten yens the 

husband returns to Israel and the vife sues him for maintenance. The' 

court may vell decide that she has no right for maintenance as the mar­

riage is not val id. 81 1 , 
Upon hearing this the voman asks for a decree that her marriage 

is a nullity. The President of the Supreme ~urt will tefer the matter 

to the secular ~_ourt. That court vill app1y the domestic lav of thé com-
82 

mon domicile of the spouses. EngUsh law. By EngJ..ish domestic law the 

marriage is valid. The woun i8 therefore not entitled to a decree of 

nu1Hty. 

This ex_pIe, whlch is quite conceivable, 18 Unked to the problem 

of mlxed marriage in Jewish law. But problellla of split statua can also 

arlse with regard to foreignera. Thua, for examp1e, a m.rriage valid by 

the parties' national law of the tille of their marriage can be held void 

if void under their coa.on domicile. 

This problem of splitting of atatua is especially grave in Israel 

where a spl:lttlng of status ia a possible re8'U1t of the validity of a ur-
, 83 

ruge beins an iasue in civil aDel religiou8 courts',-, The Nattera of 

Dissolution of Meulage (Juri~tct1on in Special Cas\a) Law, 5729-1969 ha.' 

added the possibiUty of ~ apl~t at.tua 10 the ieCula~cour~a t~ •• elve8. 
This anOilaly. as ft have aeen. do.a DOt hlat l~ Enalieb rul .. 

of c:hoice of 1av. ~ a ~ 

(/ 
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FOOTHOTES 

1. See Arts. 46, 47 and 64 of the Palestine Order in Councll, 
1922-1947, Drayton, Law of Palestine III 2569;' s.S of the 
Hatters of Dissolution of Marriage (Jurisdiction in Special 
?~~e~ Law, 5729-1'969, 23 L.S.I. 274~ 

2. See our dissertation at p. 68-69. 

3. Matrimonial Causes Act 1973, 1973, c.18. 

4. 5.11 of the Matrimonial Causes Act 1973. For the distinction 
between void and voidable "arrlage, see De Renev1l1e v. 

70 

De Renevil1e [1948] P. 100, at p. Ill. "A void marrlage is one 
that will be regarded by every court in any case in whlch the 
existence of the marriage is the issue as never havlng taken 
place and can be 50 treated by both parties ta i t without the 
necessity of any decree annulling H: a voidable marriage 

5. 

6. 

7. 

18 one tha twill be regarded by every court as a val1d sub­
sistlng marriage untll a decree annull1ng it has been pro­
nounced by a court of cOlllpetent jurisdiction." 

See s.l1. See also coment in ltalsbury's Statutes of England, 
(3rd ed., 1974) Vol. 43, at pp. 553-555. 

See aIso Halsbury, supra note 5, at pp. 555-556. See note 4. 
The effect of tlte annul.ent of a voidab1e marrlage is pro­
spective, s.16 of the KatriJIonial Causes Act '1973, 1973, c.18. 

See s.14(2) , for Engl1ab law governlng val'idity of marriage 
ce1ebrated outside England according to Engl1sh lav. 

8. See this dissertation, at pp. 32-;33 and see Part Il, 
note 1. 

9. llàllert v. Rober~ D947) P. 164, the question of cholce of 
arose. See a1so Kenoedy, A Cé*ent on JuriSdiction aM 

iee of Law in the MUni of MUr1 e, (1941). 25 Cano Bar 
• R • 1012 at p. 101. • •• the fact tbat the judle de1iberate1, 

Ch088\\the ln of a place ot~r than the forU1l' 18 a llajor 8tep 
1n bdna1ng the _trbloaial c:onfl1cta law into bet,ter shape." 

/10. [1944] P. 10. 
'. ,. 
11~ [1944] P. 9S. 

12. See .lao 'alcQllbddie, E ... 7,1 011 th eoafllc:t of Lava, (~DII ed •• 
1954). at pp. 695-696. 
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14 •. Supra Doté- '. at pp. 1,67-168 . 

15. De Ilenuille v. De R'énev111e. supra note 4.' 

16. [1958]",p. 204. See espee ~l1y a t P~. n4 1 tf ~ 
17. l.aelt ,of valid consent vas probably a 8round whleh rendered 

the arriage void i~ the put. 

18. v [1938] P. 159. " .' 

19. Îl945] 2 AlI E.R., 690. 

-' , 
20. [1954] P. 258. 

, 

.21. The lawof tbe:busband's dOlllcl1e, French lav. vas not con'" 
siderèd. yet it vas Dot pleaded. . 

~2. 

23. 

24. 

25. 

26. 

27. 

(1959) 1 AlI E.R. 

[l948LP. 83. 

~., at- p. 88,. 

[1950] P. 1l. 

(1911) P. 286. 

Ibid., at pp. 294-295-. 

. . 

71 -. 

7 
t· ('. 

" 

28~ Graveson, The CODfllct of Law. (7~b H." 19,74)-;~ at, pp. 340 ff. If 

29. 

30 • 

31. 

'32. 

,33 • 

34. -

35. 

" 
Supra not'e 9. 

Supra note 16: \ 

Supra note 10. 

Supra note U. ' 
~ 

Craveson ... ra IlOte 28, at p. '341.'" It ahou14 be DOt_ bol ...... 
tba~ foretp 1av ... œt ,1"' •. -
Supra .te!t. >. 
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36. 

st pp. 355-356. See a1so Harris. De Renev1l1e Revisited, 
(l970), 19 I.C.L.Q. 424. See also Ross Smith v. Ross Smith 
[1963] A.C. 280. 
!.=A.: Sottoma~or v. De Barros (No. 1) (1877) 3 P .D. 1. 

72 

37. Cheshire and North. Priva te International Law, (9th ed., 1974), 
st p. 407. See aIso Harris, The Confl1ct of Law, (1911), at :,... 
p. 167. '" 

38. See note 35 and accOIIIpanying tex t. 

39. Matrimonial Causes Act 1973, 1973, c.18. 

40. 

41. 

42. 

43. , 

44. 

Domicile and Matrimonial Proceedings Act 1973, 1973, c.45, s.S. 
See aIso Schmitthoff, The English Confl1ct of Laws, (3rd ed.. \ 
1954), at p. 355. 

We have chosen to discusti our suggested approach after the 
discussion of ~e English grounds of invalidity, before the 
Israel! law has been discussed for two reasons. (1) The 
discussion 18 based on the Eng11sh grou~ds of voi4ebility. 
Israel has no uniform domestic law in these matters. Jewish 
law dOfS not recognhf a voidable marriage. A marriage is 
either valid or void ab inHl2' See Shava, The Hatters of 
Dissolution of Harriage (Jurisdiction in Special Cases) Law, 
5729-1969. (1970/71), 26 Hapraklit 302. note 27. (2) The sug­
gested approach applies to lsraeli law as vell; but ln Israel 
the inconsistency ln the rules determining the vaUdlty of a 
marriage which results in the application of different laws 
d~pendlng on the issue Jbefore the court. is the principle 
problem. 

\. 
For support for the "lew that ,these are matters of essential 
validU;y, see Ponticelll v. Ponticelli. supra note 16. at p. 214. 
Sachs J.: "Wllful refusaI to consummate, clearly, cannot be 
said to fall withln' the categories of mattere of form ând 
ceremony." With regards to consent Bee Apt 'v. Apt. supra note 
24; Szechter v. Szechter. supra note 27; Woodhouse, Lack of 
Consent as a Ground for Mullit! and the Conf1ict of Laws, 
(1954) 1, 3 I.C.L.Q. 454, especially at pp. 460 ft. 

Sée tbis dissertation at p. 40. SOlRe support for the view 
that each ground should be elt8\llined aeparately can be found in 
the distinction bctween .atters of foraal and c8sèntlal . .'IUl1.1dtty. 
Wlth regard ta aeparate chatce of law rules ta dlfferent srounds ' 
of voidnes8 see C~!P8 - Bruce J. in Radvan v. RadRn (No. 2) (1973) 
F8II.35, at p. 54lu IA.. It.itation of the deciaion in bdwân to 
pO.lyga, can po'elY be reaarclecfi> •• a support f~r our IlUnestion, 

See a1so Infra 'Dote-'1faod acc:o-panying tut', ' 
~ ft\ 

45. See Jaffey, The ,ssential V.11dit! of Marriale iu the EnaU.h 

;;. 
. Confliçt of' Lava, (1978), 41 tI.L.R. 38, at, pp. 38, 41. 

" 
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46. See s.13(3) of The Hatrllllonial Causes Act 1973, 1973, c.lB • .,Y . 
47. Ibid., s.12 (a) (b) (c) (e) (f). 

48. "lUful refusa! to consu1llllate is different from other grounds 
of voidability because it 18 post nuptial, while a11 other 
grounds of voidability, even if unknown, are present at the 
time of the marriage. lt has, thereforei, been suggested 
that a different choice of law rule should govern wilful 
refusaI to consUDlDate. See ~ Faiconbridge, supra note 12, 
at p. 701. He suggests that the law of the domicile at the 
time of the refusaI to consummste, or st the Ume of the pro­
ceedings shouid be appl1ed. See Ponticelli v. Ponticelli, 
supra note 16, for support for the application of the law 
of the matrimonial dOllliclle. It is suggested tha~ wllful 
refusai to consullllate should not be treated separately. 
ConsUIIIIUtion of the maJ:riage ls ex~ected by the aggrleved ~ 
party, as part of its formation. A di,fferent rule is appro­
priate to regulate refusaI after the marriage haé already 
been consummated. But, in that case, the rE"fusal should be 
a ground for divorce, not a ground for nullity. 

49. Jaffey, supra note 45 at p. 48. 

50. 

51. 

The application of this doctrine to matters of, cotisent- 18 
supported by Sachs J. ln Szechter v. Szechter, supra note 
26, a t p. 294. Se'e also Dicey and Horris. supra note 35 t' 
at p. 275. rule 35. But see pp. 276-277 where Dr. Horrls 
takes the view that reference shouid be made exclusiVely to 
the non-consenting party' s lav. ~ See also Cheshire and North, 
s9Pra note 37, at p. 403. 

IAnother law which has been suggeated ta the law of the hua-
band' s domicile,. We aee no reason for the application of 
such â discriminatory rule, especia1ly today when a woman 
can have a separate domicile accord ing to a.1 (l) of the 
Domicile and M8trllllènp.al Proceedinga Act' 1973, 1973, c.45. 

52. ' See this dissertatiQn at p. 40. 

53. 

54. 

55. 

See Jaffey, supra~te 45, ~t: p. ,49. 1 We adait howev~r that 
this argument wiU have les& atrength if t:h~ aggrieved pal"ty 
moved to the atate in which tlte .atrillonial hOlte WB& esta- " 
blished for other reasons, such as a nev job. This 80, 

especially if he did 80 bëfore the IUniase but did not 
eatabliah. doaldle in the B~li.b 8~ae· • . 
Such a strons policy would probably he ehforced by the deter­
.1nstion that auch • aerrtaae 11 void, but' Dot nece ... d17 80. 

o , 

Katr1llonial Causel Ac.t: 1973. 1973, c.18, a.12 (d). 
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56. 

57 . 

58. 

59. 

60. 

61. 

See note 37 and accompanylng text. 

Such a ground of voidability exists, for example, in German 
law. It ws discussed ih Mitford v. Hitford and Von Kohlmann 
[1923J ,P. 130. In that case. hOwever, the issue was the 
recognition of a German decree of Dullity in England. 

When t.he Hatters' of Dissolution of Marriage (Jut'-isdiction 
in Special Cases) Law, 5729-1969, supra note l, was enacted. 

00 the Israe1i courts' jurisdiction see ihis dissertation 
at p. 79-80 dealing with jurisdiction ln divorce. Religious 
courts had wider jurisdiction. They had jurisdictiotl over 
stateless persons (not foreign subjects). In addition the 
Rabbinical Courts Jurisdiction CHarriage and Divorce) Law. 
5713-1953, 7 L.S.I. 139. probably gave jurisdiction to dis­
solve a marriage of two Jews. foreign subjects, providel 
they consented ta lt. See s.9 of the Law and this disserta­
tion at p. 3. 

H.C.J. 29/66, Yania v. A.G. z 20 P.O'. (2) 147. 

This inter retation was criticised. See Shava. Examination 
t of Marer! es Contracted Out.side Israel and 

74 

the Authorit to Declare Theil' Nullit • (1968), 24 Haprakl1t 
10; Shimron and Tzemach, ts t.he District Court Authorised tp 
Cive a Decree of ijullity to a For,eigner? t (1968), 24 Hapraklit 
454. See dso Shava. Jurisdlction of Civil and Rellgious 
Courts to ProDounce a Decree of Nullity Wlth Regards to IsraeH 
Subjec t.S a Foreigners and Foreign Subjects, (1966/61). 23 
Haprakl1t 247. 

62. The lack of jurisdiction gave rise t.o many pracHcal problems. 

63. 

64. 

65. 

66. 

In practice many cases involved a Jew marrled to a non-Jev at 0 

the Ume both vere foreign na tionals. The .Jew later emigrated 1 

to Israel and became an Ieraeli citizen, ,the foreig~er stayed 
abroad. There vas no vay ta dissolve the aaITiag~. See Part IV 
notes 30. 31 and accompanylng texte 

/J 
",.C 

See Part 1 note 39.-

Supra no te 1. 
B 

s.6 of the lav defines dissolution of _8 iqe. "In '.this Law -
"dissolution of .arriale" includes divo ce, ann ... laent of .arri.l~ 
abd declaral:1on of a _rdage 8. volc1 bdt1o." 

See note 41 ancl see ShUoh, Kanlye and Dlvorce ln Israel. 
(1970), ,5 la.L.Rev. 479. at..,.: 494-495. liA .. rUa,e' ij valid 
if bath parties are Jewa of SOuM .1Dd. of .. e. not-'related 
to each other vithln the prob:l.blted cleareea of afflnJ.ty, acting 
on tbelr hee will fully na1:i81aa the nature of thelJ'act. and 
1f the bride 111 u .. rrled at t:he tiae of the aanl ... ; Abltetace 

, , 

. ~·~'fL ______ ...... ~ __ ~~~ _______ ~~--
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of any of these qualifications or c1rcumatances renders ' 
tbe marriage void ab initio." 

Itel1gious law a1so proh~bits a series of other marriages 
such 8S between. -certain more reaote de.grees of affinity: 
Be~een a Cohen (mmber of priest1y ~st) and a divorcee 

. or' conver t, the marriage of a bas ta rd Ussue of a union 
between Jewish parents which 18 void ab initia in Jewish 
law because of incest or adultery) scept[ to anotber bas­
tat'd or convert, and the marriage of a man who 1s ..rrried 
to anotber Woman. (It should be noted that tbe above­
menUoned ls by no means an exhaustive Hst.) Marriages 
which are not void ab IpiUo are vaÙd ex post facto, and 
can only be dissolved J>y a J~sh divorce, a Gett • 

61. Hatters of Dissolution of Harriage (Jurisdiction in Spedal 
cases) Law, 5129-1969~ supra note 1-

68.' See also thls dissertation at pp. 37-39. 

69. Ibid., at p. 91 vith regard to divorce. 
.( . 

70. See thls dissertation at p. 42. 

71. Ibid.. at pp: 63-66. ---
72. See Shif1aan, the Matters of Dissolut1~n of Marri.se {Juris- . 

diction in Special e .. es} Lav, S129-1~69, UQ70), 2 Mishpatia 
416, at p- 423. i 

1 

7S 

73. See Arts. 47, 64 and 46 of tbe . Orcier ln COQnc:U, / 
1922-1947, luprill r.note 1 • 

7~. Supra note 1. 

75. See this disae!'Utlon at pp. 36-39. 

76. Tbe renvoi doctrine 18 accepted in Ar 
9; it has been excluded by the 
note 45. at p. 50 note 44. 

77. See thts diaaertaUon at pp. 25-21. 

78. Vith regard to thi. differenee. 
, 423. 

. . 

64, see Part l-no,te 
Coapare, , Jaff ey,.!!!I!!!!. 

80. Othér.eetioM of 
courte, ... 4o, . .not 
1»1-. arOlMt. 

tbe ~\~~ alreaty béen iaterpreteeJ .,. die 
bov of, ~1lJ c:aH le. ehDlce of 1n,ro-_ 
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81. 
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81. 

( 

. 
the ""abaacl'. iuty of ulateaanee v:Ul" he ' .tectded. probabl7. 
aceor41na to Il .. !av alODe • •• la t.arael lav t"'t -tJ of 
a.i1lten&llce 1.. deelcled acconi", to the tHI!Z'.oal 1aw of the 
reapoDdeDt. See Paall, t.av ., ....... t (llat.atenaae.) Lav~ 
5719-1959, 13 't.S.I. 73 •• 2 (8). .For .. IDte .. _c:e vhtm 110 

val1d "n'laae exista. He Shu.... ltalnt...anee for a Vlfe 
ln • voici lIart!ye. (1918). 6 IUabpatm 514. 

If t.he un la alrèady d_ieiled ID Israel the E1I81ish lav 
vUl be appl1éd, as the 1_ of the last c~n ct<-leUe of 
the spouse~. 

83. See Part 1 of thia dlnertatloll. 
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IV 

.. 
DIVORCE AND THE CBOICE OF LAW 

\ 
\ 

'd 

1. --English and Isr_eH Cholce of Law Rules in Divorce 

\ 

\ 
\ 
\ 

\ 
\ 

England bas no choice of law'rules in divorce as th~ngl~Sb courta 

,alvays apply EUgltsh lav in divorce suits. Israel, on th~ 0 ber b4nd. bas 

statutory rule$ de~eraining tbe selection of a proper lav 8iv pr~ference 
, \ 

to the law of the coaaon. or the last cOMmonodoaicile of the s~ouse9. 

A. England - The Application of the Lex For! ls a 
Result of Jurisdictional Liaitations 

~lish lav' s lack of choice of lav rules in divorce 18 Obab\' 
a result of the courts' narrov jurisdiction to enter,t~in divorce uits \ 

in the past. Judt.cial divorce vas introduced in Ensland in 1857. Ther~ . . , 
1 

vas unce~til1nty a8 to jurisdiction untU 189S "though the wight, 0 opin\l'On 

and of practice va. in favour of co~fining 1t to the 
l ' 

courts of t doai-
cile of the parties at the date of divorce." In 1895 in Le Mes rie v. 

2 
Le llesurler, 1t va. settl~ tbat JurlsdictlOil iD divorce 18 confinee! 

\ 
\ 
\ 

exclusively to the eoutu of the doaicile of the partiee. \ 

. As the sole" haais for jurisdiction vas the dOlliclle of the par. iea\ ~Q 
problellS of eboice of la" dY not arise and Enalish lav ",a applied. ,-

application of the Enslia. lav cau be re&arded a. the application of t 
, .1 

parties' persona! lav, oi ~ ttapPUration of the lex forl, if 'the vie 

la taken that 'a dissolution of, rriqie iD EnalaftCl abould be according t 

Jaalish concepts and lan.. Q l' 0 .-

~ l '_ 
"The BDaUah court Whea at rta~iq divorce ••• proceedinga 1 

appUes nothiDI but EGaU." leV lbecause the quest~ of the con­

il 

ditiOlls UD~er vhieh the aup ia1itie _y be looseoed or des-
troyed touches ~tal .h cOIlèeptf.ou of .ralitJ. 
relilioD._ pubUc poliey .. ft , , 

" 1 ~ • 
t'he poaslbUU:J of • 'dUf e betveen the le~J,rt ad tM par--

tiée' perBODal. !av ,.nt HO" fa l' 'DIe tlauDcmial cau ... ~ 1937· 

,all.oved ~ d .. teII '!ife .. ~ "Ut~ '1 r .i'VOre. ne t~ ber ... ~' a 

, / 
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dOllicile vas IlOt En$1ish. . The Act did not give any roles of choice of 

laVe 
5 ~, 

In 1948 in Zan,elU v. Zanelli the courts assUlDed jurisdiction in 
\ 

the case of a deserted rife and applied the English lav vithout any dis-
" cU8sion of the question of choice of lave Even though the husband returned 

to Italy and the parties' persona! lav vas Itali~n. no reference to ItaUan 
\ 

la" vas made. 

The application of Et\&lish lav in Zanelli v. Zanelli vas 1ater con­

firmed by sec. 1 (4) of the Law Refora (Hiscellaneous Provisions) Act. 19l9. 6 

and the Hatriaonial Causes Act, 1-965. which extended the jurisdiction of the 

English courts to cases of a vlfe ordi~rily resident in Eagland for thtee 
7 

years, re-enacted the previous application of Engl1sh lave According to 

sec. 40 (2) of the 1965 Act: 

"In any proceedings in vbich the court bas jurisdiction ••. the 
issues shall be deterained in accord~nèe vith the lav vbich vould 
be applicable thereto if both parties verè· 4oa.1clled in England 
at the thle of the proceedl'ngs." 

The Domicile and HatrillOnial Proceedlngs 

tended the jurisclicU.on of the Engl1sh courts.~ 
Act 1973. bas further ex­

Sec. 40 -(2) bas not been 

re-enacted. The Lav eo..ission in its report .. ggested that En.sl1sh lav 
'9 

exclusively vould continue to apply. Support for the application of the 
, ',,-

Engllsh lav can alao be derived fra. the silence ,of the Matrt..onial Causes 

Act 1973" in this _Uer. No rules for the savlng of the private int~rna­

tl~nal lav are given in divorce and this s~ànds in \ contrast to thé' provision 

for the ~&plication of rules of private internationat'::Jav vith r~, t to 

nullity. 
, '11 ' 

Cheshire and North subait that the question of cholce of lav. -1s 

not fi0811y- resolved". Only futute -deélsJ.o,ns viII settle this question; , 
~et it appears to us that EDalish law-vill ptobably-cont:lnue to apply. 

The extent of the application of EngUsh lav to cases 
~ \ 

involving forelp, e1e.ents; ta parties vhoae personal 1-* la not Ensli"', u. ,... \ 
will depend "on the interpretation"of habi~~ o~~aidence. ~ecau"se one 7-'C'~ 
habitual resideace ,in lnalaad of ei.t:her party' Onfere upoIl, tbe .... U.h . 

;,:;.,. l,' 
court jurisdiction to clteaolve the IIHrtaae. ,.' ' 

HabituaI r .. tdeae~ .... not yet been-lliÏ:e:;~~~--" ful~Y. and' there la 

.tUl- .. ch douht ilS tu .tllch eues it .dll .tnc1ude~-- !he ~ec-18.iOD 
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referred to a residence vhfch estabUshes a belonging to EngIand, eapha­

sizing the f tuai ele.ents. It regarded it as sl.ilar to ordinary resi­

dence. 13 

15 the interpretation of habituaI residence 

was the issue an several guldeUnes "ére given by Lane J. 

a) Habituai resi ence '''ust indicate a quaUty of residence rather than 

a period idence,,16 

b) , Habituai ce "requl~es an eleaent of intention, an intention 

to reslde in t 
, 17 

country" 

c) " •• , ordinary resi enc~ is different from habituai residence ln that 

the latter 18 SOIM!t ng .ore than the fot1ll~r and i8 "'similar to the reai­

dence nor.ally requir d as part of doaicile, although ln habituai 

residence there is no eed for the eleaent of aniaus 1iblch la neces-

-sary in domicile. 
t.18 • 

d) 11lë residence aust not he te.porary, or of a secondary nature. 

HabituaI resldence denotes ta rerula! physlcal presence whlch must 

d f ~- ,,19 en ure or SqIIe t~e., ' 

HO~ s~lf1c '-~88ues vUl be ~tenalned la not clear. Thus, for r 

exaaple, do es the English.court, have j~iSdi~lon in divorce ove: a fore~ 

student ln England for,fourteen 8Onths? e ansver 19 not clear. It \ 
- ~ jJ 

appears. hove:er, ;:at if jurisdict1~ is a~~. EnRlish hv vill apply. 

The evaluation of t application of Engl1sh l~ to foreigners vUl he 
-! , • 20' ~.s.,:.-' 

discussed fu.rtber. lt IlUSt he clear, bowevel; that "the ~tent of the 
~ 1 .1 

application of English lav to forei&ners depends on the assuaption of 

jurisdlctiol\ vbich depencla on the 11lteTpretatioo of habituaI re.idence.
21 

"_ # , 1 ... 1 • 

F ~ 

B. lenel - Vide Jorl_letlon ancl Cholee of Lav 

Until 1969 the situation ln ,l,~t'Rèl vas st.Uar to "that !~~.!!a,ad,j 
and seeular courte had no jurls4.tctlon 'to dJ.saolve the _rrlaie- ~f a ,~-

. : 22 . 
_ (ohlper. 1,e. divoree va8 Ualtecl to laraell citizens. Thus the quea-

tidll of choice of !av dld Dot ariae. Relisio". courts hac1 JurisdlctioD 
, " 

to dissolve the _rria8e" of forelpera. provUed the, wre not forelp 

.. )d,cu,. 1:e. the, vere etatelees per~s. 23 , -" " 

t'he labldnlcal Courte Jurtad-Ietion (Marrlqe ..id Di'90rcé) La", ", , -
5719-1953 .... e aclust. ... jurledlc,~ton to rabblnical eo:urta la _tters of 

Cl 

n 

" 
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24 aarriage and divorce of Jevs, Israeli nationals and residents. Further, 

if the parties vere foreign natioruÎls. they could consent to jurlsdiction 
25 ln arder ta dissolve thel~ marriage. Here agaln no choice of lav rules 

vere needed as ~he rabbinical courts alvays apply their rellgious lav. 

While choice of lav rules vere not needed in the realm of private 

international lav, they vere needed to resolve Israeli internaI coqflicts. 

Secular courts had jurisdlt't"l"" ~ver Israelis of non-recognlzed ca.IUni­

ties as a residuary jurisdiction. yet these parties had no personal law 
26 applicable and difflculty vas acute mostly ln cases of dissolution as 

.any other matters of personal status vere regulated ~ secular terri-
27 torial legislatio~. Confllcts also arase vith respect to mixed .. ~riages 

of parties of two different recognized communitles. If the matter were 
28 entertalned before a secular court, the courts bad no cpoice of lav 

, 1 

rules to decide the issue involving parties vi~h different p,ersonal laws. 

It vas clear that Israel needed choice of lav rules to solve its 

internaI conflicts but there vas also great dissatisfaction'with the nar­

row jurisdiction to dissolve marriages when one party vas not an Israeli. 29 

~ 
Israel ls astate 9f l .. igration, and many unfortunate cases c .. e belore 

courts ln a similar pattern. A foreign Jev married to a forelgn Christian 
Q 

abroad. Later the Jev (or bath) ta.igrated to lerael whereupon the Jevlsh 

party becaae an Israel! citizeu. No cou'rt ,ln Israel could dissolve t,he1r 
30 asrriage. On aany occasions Supreae Court judses appeâled to the le118-

lator to find a solution for these unfortunate couples. 31 

To anner these pro~leas tobe Hatten of Dissolution of'1farriage . 

(Jurisdlctlon ln Special Cases) Law,5129-l969 vas enacted. The Law lave 

secular courts vide jurlsdictlon to dissolve .. niale8 and 8lso 8upplied 
- 32 th .. vith choice of la" nies. 

The Lav .pplles only to partie8 who are not un~er the e~ 

or-concurrent jurisdiction of' the reli~iou8 courts in ,Israel. That la, 

it does Dot apply ta tvo parties belOftliDl to the aaae recoAniled. reli-
• 33 - . , 

lioua c~lt)'. 

In ca!le8 vbere the-ta" appl1e8', jurlsdiction ta very vide. There 
'1 

are no condition. attaching to the, jurlldlctiOil and tbere 1. -no Red t6 " 

"tabllah .... tiODlllity~ residence. ot any othe-r .conaectiq faetor aueb a8 

" 

... 
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the celebration of the maniage in Israel. There 19 no need for any con­

nection to Israel; a telllporary presence ls enough. Yet jurfsdlction is 

not automatic and lit left to the discretion of the President of the 

Supreme Court who may refuse jurisdiction if the parties have no connec­

tion vith Isr~el.34 
The Law laya down choice of la", rules giving preference to a lav 

common to both spouses: 

"5 (a) The Distrlc t Court vested vith' jurisdic t Ion under this 
L 1W shaH appl y one of the underment ioned to the ma t ter. 
in the follovin~ order of preference: 

(1) the dOllest1c lavof the cOllDOn domicile of the 
~ouse9; 

(2) the dOllest1c lav of the last common domie ile of the 
spoôses; 

(3) the domestic lavof the tountry of which bath spouses 
Are nationals; 

(4) the domestic lav of the place vhere the marriagl' "-'as 
contracted: 

Provided that the Court shaH not deal vith the matter in < 

accordante vith any such lav a8 aforesaid if different 
rules vould apply thereunder to the two spouses. 

(b) In the absence of any lav applicable under subsection (a), 
ttH> Court uy apply the doftstic lav of the domicile of 

'one of the spou.es. as it l18y dea Just in the circUIIstances 
of the case. 

(c) Consent of the .pouses ahall alvays be a ground for divorce." 

We see therefore that the lsraeli 8olution ls diffel'ent frolll the 
, lS 

English one: jurlsdiction i8 very vide and choice of la", rules are appUed. 

lbe reason for thi. My be the fact that Israel does not bave a d01llestic 
, , 

, terTitorlal lav of divorce. The Law detemlnes. hovever, that consent 18 

dvays a ground for divorce and thls can be seen as an application of !!!. 
!!!:!. In Jevli.h lav, the lav of the aajority in Isra~,l, consent 18 a 

Rround for divorce. 
-1 

2. 

A. 

1) 

!ep~.1sa1 of .. the Iylish 'and 
~ 

Israell Rules 

JurlsdictlOll .ad Choie. of Ln 

l . . 36 
"e bave ... tnat ln Hnalaad ac1uelve lurledie~l~ft 1ft ... ttera of 

divorce vas al"". ta the "It. to .the courts of dOMicile. This bas 'over- , 

1 
~ 

( 
/J 

. 
" t 
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English law ~s alwaY9 applied. 

branches of the law (~ con-

tracts, tort). jurisdiction 19 not exclusive and choice of law rules are-, 
37 ' applied. The special treatment of divorce w~s probably established to 

'" safeguard the intere~9 of the country of domicile in matters which change 

the status of its domiciliaries. Horeover. in divorce more than in other 

branches of the law, the risk exists that parties will hide from the forum 
38 relevant foreign elements. 

The limitation on jurisdiction, however, placed hardship on parties 

seeking divorce for whom it was inconvenient and sometimes impossible to 

return to their state of domicile for a divorce. 39 

lt is submitted that a preferable solution would have been to ex­

tend the jurisdiction of the courts and apply the appropriate law. the 
40 persona! law of the parties as "it matters Uttle where the machinery 

i8 put in lDQtion,provided that the correct law ls appl1ed." 41 

" 

"On general grounds it would seem sound to suggest that the question 
of choice of law is more important than that of choice of jurisdic­
tion. It 18 more in the interests of uniformity of decisiort, of 
justice, and of the parties themselves that the proper law should 
be applied to the me~its of their dispute than that some law should 
be -applied by the courts of one country rather than those of anotllér. ,,42 

Today the jurisdiction of the Englisb courts has been greatly ex-
43 ~" tended. While this by itself appears to us cOllDendable, ve sahmit that . . 

vith the wider jurisdiction, appropriate'rules of choice of law mig~t have 

been formed. For 8 connection justifying jurisdiction does oot necessarily 

justify the application of the forum's law, the interests required to sup­

~ort an asserted jurisdiction need not be as great as those required to 
• 44 justify imposition of the forua's diapositive lav. 

lt appears to us that whUe one year' s habitua! reddence i8 a 

c08IIendable ground of jurisdictlon, it 1I8y not justlfy the application of 

Engllsh lav in divorce suits to aIl persons vbase sQle connection vith 

England 18 that they have beeo habituaI resident t~ere for one year. We 

see fit to end this section vith Graveaon's vords at,8 time vhen the resid-
• 1 45 

el'lce in a lialted manner vas Just introduced as a gro\und for jur1sdictioD 

and the issue of choice of lav w" i&nored by the court in Zanelli v. 

%aDelli. 46 

, . 
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"To submerge under a principle of jurisdic:tion tbe application of 
the personal law in matters of divorce would he regrettable; but 
1t is considèred that this traditional exdusion of the chotee 

, of law rule under vastly changed bases of 1urisdiction 1s not 
r yet sufficiently established to debar the courts on a fuller consi­

deration from determining the rights of parties by their persona! 
law. "47 

The view that jurisdiction based on residence lIOuld demand the ap­

plication of cholce of law rules found support in the Report of the Morton 
48 

Co~ission. It was rejected however by the Law Commission (in 1972) as 
49 

impractical even tho6gh possible in theory. And the Matrimonial Causes 

Act 1973 gives no saving rule for the English private internatio~al law 
50 

rules in matters of dtvorce before an English COurt. 

2) Cons-lderations Agalnst the Routine Application of the Lex Fort 

(a) Disregard of the parties' personal law 

The application of English law when both parties, or one of thea, 

have been habitually resident ln England for one year might result in dls­

regarding other lavs vhich have a more legitimate concern to decide the 

parties' status. 

Divorce changes the parties' per~onal status. Their personal lav 
,-

has thenèfore a I18jor interest in deteimining the result of a suit for 

divorce. • 
"The idea of the p~rsonal lav ls based on the conception ofaan 
as a social being. so that th&se transactions of his daily life 
vhich affect 'hill a4st closely in a pe.rsonalsense. such as 
marriage, divorce .... 118y be governed--'UIliversally by that -rsta 
of lav deemed 1IIOst suitable and adequ;tte fôt the purpose. "5 , 

, ' 

It could be argued, of course, that the lav of habituai residence 

should apply as some khnd of personal lav. A person·s personal lav i8 
, 

the law of the place where the center of his life la, and ;to which he 18 
,52 ' -

most closely connected. It 1s doubtful i~ the law .of the place of~ hab!-

tuaI residence can quai if Y 8S a personal lav. Mucb vill'depend, bowever, 

on the interpieta~:f:on of ~bitual residenoe" }n the E~lish cale i.~ 
It is, of course, possible that the qua Ut y of -the re81denc~ required to 

T Î ~ 

estabUsh an luib~tual. resid~nce vUI be very eaphasiaed. and as a cc;tnse-

quence the place of habituaI residenc:e vill he the place wbere th. center 
_ _~ '1 , ~ 

of a person' 8 life 1a~ Thul the concept of habituai realcleace v111 he 
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, 
sitttilar ta the concept of d01llicile, vithout the technicaliUes overburdenin8 

the English concept of d01llicile.
53 

On the other band, it 18 possible tbat 

habituaI residence will be interpreted by the courts as sOIIIething similar 

to ordinary residence. In that case the law of the place of residence for 

one year will hardly qualify as a persona! law. Horeover the place of 

habituaI residence will not be the place in which the effect of thl' divorce 
. 54 

will be felt. 

Which is the 1aw with the grealest interest in the matte'r when the' 

parties have different personal lavs is a difficult question. and 8ometiaea, 
55 

what--ever the chotce, sOlIIe law will be disregarded, but it is subm,itted 

that the solution i8 not the routine application of the lex fori disre­

garding foreign 1aw, but to try ta select a proper law for divorce case~ 

jS A prob1em may arise with regafd to grounds of divorce that are ~ 
! • 

completely alien to EngUsh courts. It then may be possible to dtsregard 

such grounds as contrary ta the English court's public polley, but forelp 
. 56 

grounds should not systematically be barred ~rom reconiti-on. A s1ll11ar 

problem vill arisé with rarties whose lavs are less progressive tban the 

E~lish law with regard to divorce. They uy' not allow divorce -at 1111 or 
~ 57 ' . 

be very fault oriented. Here aga in. EngU.sh cour'ts .. y cledde that SOIIe 

help should be given to the suffedng party which is_ not given to bill by 

bi~ personal. law, g. if physlcal cr~elty i~ not li gronod for divorce by 

tbe,. suffering party' 8 personal law, but the ep~~cation of the Engl1sh la. 

should only be in very extreae cases wbere Engl1ah, public .,t,olièy· 80 

,( ;feq~ires. ~ ? 

Cb) Lack. Qf unifol'1lity -and predletabil1ty 

The routine application of Enslish la. to aIl divorce nits enter-, 
, , 4/' , 

tained in English courts under their extend" jurisclictlon" will, not be , 
in accord vith such considerations a8 unlforaity of result, certainty aocJ 

St 
pred,ictabJ:Uty, and .ay cause inju.tice in the individuel cases. It . . 
llight a1so be unfavourable to t,be expectationa of the re8P9ndent. 

--....... ) ~ ~ 

Complete unlforait~ of resu1t -~ that a sben situation- woul-d 

be given an equal lesal" treatlMnt DO _tter vhere the c ••• 'vere tried - 1. 
• , 1 

of course an unreaUstlc loal; espaelally 80 s~e ll1l int.rnat~lly 

acceptecl unification of the ecmfUct of la .. has DOt been achlevecl;. 

.. 

"', 
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Absolute pTedictabi1i~ is tiapos~le to achieve" ev en in the 

internai 1,~ga1 system and espeeiaUy when 'severa! legal systeœB are In-

Î 
1 

volved. The expectations of tbe part;1.es and justice 1~ the indlvldual case 

C.3.n!!<-t 3..!.-".'3.·1~ ':-e '_·'.:' .... l~ .~ ... ~ 3c:'·d.':"'°I('.j. • 1 
lt ap~ears to us. however, that with re~~ec:t tO' matters of status. .~ 

especially where It is to be changed, as· it is in divorce. one shQuld strive ' 

for conformity. at l:ast vith a country to which the parties have a substan- ( 
6'0 . .. ~ 

tial connection. ' One way of achiev1nR unifonnity 1s b, selectil1g the ' \ 

proper law, the law of the country to which the ,parties are most closely , , , 
connected. Selection of the proper 1aw.may help in the r~~ognition which 

would be given to the English decree, and' thus avoi~ the creation of . 
61 

1iaping ~rriages. To some extent the problem ,f r~cognition hASt how~ver, 

been solved by,'international conventions on the teco~nition of foreign divorce 
62 .. ~ . 

decrees. ~ 

With regard to .predictablUty, it is cleu that the apPl1cat:lonl o~ . 
the lex fori offers none to the re$pondent sQQuse (unless of~ course both 

... t.\ .... , Jl • 

parties agreed upon the jurisdict~on) as there is no Jq\QW~g whet.e. the 
" . 

• suit fcir divorce ",i11 be tried' and therefore. wbich 1aw wUI be applicable. 
, 

'Application of the ,lU fori, the plaintiff'a choiee,., can of f!ourse under- ~ 

,.ine the respondent's expectations.,and· br~ng 'h1m inju!lUce.. This leads us 

to another danRer of the routfne appli.cation of .the' lex fori - lta encour-
Q J 

ageaent of forua shoppinS. 

(c) 'oru. Shoppins . \ 
The fact that ~llR~llh courts exerc~se jurisdictton,in divorce over. 

persons who ,~re one- "ur habitually 'r~siden~ in' Eng~a~ and. a~,~ly fhento : 

En~li8~ lavaiRht induce, forna shoPPin~é Law Go_ission was avare that 

ext:ended juriadiction ~y induce foru. ahoppin8; that .there' ia a. danger 
1 

(", tbat: petitioners vill be enc:ourqed tO'-' brt~~ t:heir case before an English 

:\ court to obtain diVorce .,re...ea.tly ,or to gain Unanctal advantaRc.s. They 
, )") , 

held" the view hovever that 1I08t people' s social obligation, e.ployaent Ues.'~ 
, - .. \ .. ~ - ~ ~ '" ~ 

and the expense. -involved in .stabUehins residence' in Englabd will deter . 

thlea fte. coat. tel' !naland for the .ale '~urPOH oi obtai~lnK". divorce. 
~ 1 .. ," • t .. ~'" ' , ,~ • 

'l'bèy concluded tut the claDaer of f0tu-. ahojtpiDI ~!~. it coulcl Ilot be, 
. ~ , '" 

.n ... 
:' 

" 1 

l , 
1 

I~ 
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.S 
dilreRarded, '.~ld not be tre.ted a. a major determinant in fonnulatin(lt 

juri.diction .rule •• ,,63 The Law Co_l/don furthe~ decided it aleo ihould 
, U • , 

not be eonddered an importanfit factor a,atnlt th. Application of EngUeb 
o Q 64 .. i& 

hw to divorce IIUltll heud ln F.nRland. 
• 

lIe .Ir:~e that the danler of forum IIhoppln~ ahould not have been '( 

a decldinR factor a~aln.t the extenl10n of the F.n(ltlish court.' jud'.dctlon • 

,II: ta lubmitted, however, tb.t the application of the proper law to the 

matter, vould discourase forum IhopplnR and thil. smonS othera, il 8 reaaon 
~ " .65 

for the application of the parties' law, ~nd .adnllt t~e Engl1lh lex fori. 
• ~ • t' 1 r , 

A aimllar view wu taken by Seldelaon 1 . 

"Dy determining the avalhbllity of the ,&round~ 'or divorrp 1118-

eerted and def"''':f!1 theTeto by reference to the diapollitjYe-bw (Sf- '-.... 
p1aintif~ domicUe, ~b. forum would discouraal! th. pl'aintiff fTOIa ') 
forum-Rhop!sinl for that Itate bavinR the IIlOst c:o",pat~b1e .. ta~u- --~ 
tory Rround. for divorce. "66 _ '\ 

The relult of the EnIlU~~~~.pp1ication o"f !!!..lQI.! il espeet81ly 

grave. ainee jurhdic.tlon can ,b! ba •• d (In the habitual re.1den~e of the 
67 ,', - ~ " 

plaintif.!. Forum· ahoppinR of both partt •• for a convlnient forum for - . . 
a divorce whlch both of thflftl, are _~eek1n~ may be unjtf.t1f~.ble ac:c:ordlng 

'to 80me country'. concepts - not to other. - but aUowing the plaintif! . , 
to lIubmlt the respondent to a law he choosea, .olely in h:ll own 1ntereaU, 

. 68 ' 
.Mill reault ln' injuat lee to the otblr 8poua.. We have no d,,~a on the . , 

nUllber of f(lr.lgners who resort to the Englilh court. for d1v(lrc:e. W. 

adllit however that tt II posetble, tbst in pucttce, the proble", ,of forull 

ehopplng' for an Enllieb divorce i. aUaht. 

3) Con.iel.rationl for the Routiae Application of the Utx Fori 

The advanta.e of the routine application of the lex fori II that .' ~ 
tt l, a rell-tively e~"Ple. nift a:; Inexpenaive procedure when complred 

to the application or fortiln law. This 11 true of courae vith respect 

• to ctther ",atterl b •• ide. el'lvor~ in which foreiln law fil ~ppUed. \lit" 

r .. pect to uttar., of divo~ •• honyer" the cOltplexityof apply:lnl for~f.p 

ln and the ,xp,,,,,, involved 1IIIy •• e. more ditproportionau • 
...p. 70 

Ma"y 8"ivOfC' c .... are und.fend.d and requirina tb"platattff 

to proye forelln lav .. y be r."arded .1 unjuIUfiable herd.ht~ MorlOver, 
, , 

in .. tterl of divorce. gr.at difUculU .... , ari •• ln tM •• l.ction of 

'tb. pro,e\' l.v, •• p~t.lly tocla, when tb. vU. alul hu.baM ca" have • .,.r-

,a~ d~ldle •• 71 . 
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In vlew of the eomPlic.tiOn.~nd e~penles o~ foreiRn l,.w whic:h ~llht 

dater many plaintiff. from aeekina relief in !n81ish courtl, the Law Com-
~ . 

mission decided/on the application of En"l lIh law, thareby Riving pr.fer-

ença to auch' Crnaiderationl a. aimpUeity; Iwiftnesl,' and inexpensivene~. 
of the procedure. ' . 0 

> 

"1 t il our IItrongly held vJew that practical conl1derationa ahould . 
pJ.'evail And that, notwithltand"lng the theoretical ,.rgll~enta ta the 
contrary, th, aroundl of, and dafeneea to, a divorce luit heord ln 
thia country ahoul)! continue to be tho., of EngHsh law. "72 

4) Conclusion 

It is submitted that the considerations for the selection of, a 

pro,per law in divorce caslI ln Ensland 81 stated above Bre too atronR ta . 
be set ,a8~de by the practical eo~s1deraUons, in favour ~f the ,lex fori- 1 
It 8hould be noted that one of the objectives set out in the Law C~ion's 

Wot'kin~ Paper wlth re.pect to juriadicti"on wal England' 8 interest in the 

divorce: 

"The rui~. should enable reUef to he gunted to those whose con­
necUora ~th the country are auffic1ently c,l.o8e for the marriase , 
and fte btel~down to be • matter of real and substaft>tial Intertlt 
to the country. "73 ~ - , 

Thus i.t, appeara that the Co_bdon took the view that EnRland hal 

_ lubst_nUal l'nterest 11\ the divo,ree cues in whleh lt has jurll1d icHon. 

The application of the EnaUah fa'v may, hovever., result ln disreS8rdin, ' . 
.tronl interuta fotvard,d-by foUlan lava, !.!.l' the laws of the country , / 

of bath o~.one party'," dom,leUe • 

To ·vbat. ~,~t, .ub.tant~a~ l1!t,e~e.ta of ôorelgn law8 w111 be d1a­

re.ardedwilL,aepend on future ~ ... a.:' They ·,,111 ahow in· pracHee on a 
o , / • , 

faetual b •• 11 the extent of t th. con"ection of part tes who cOllle under 

1tft1lf.~l jurladieUot\ and F.t\li1e1) 1." to a foreign jurbd'tctton. Mueh w111 

•• pend of cour •• on the interpret.tion of habitua! residenee. 

If "the Interpretation ~f habitua! reaidenee will be luch a. to 

eonvey upon th. lav of habituai r~.ide~~e th' qu.iHes ,of a piraonal lav, \, 
- . H ) 

the Ipplie.tion of the !naUah law will be juttiUed. On th. oth.r hancl, 
~ b ." , 

habituâl l'elidMle.' ataht b, iIlt.tpreted Il" al",Uar to ordlnuy tedd.nce • 

It 1. eubllitteci .thlt ln thi. c; •• e the ~nt'qe.t Bnaland .. y have ln th, 

.. rital .tatu. ·of p.raoal hâbituaUy re.ident in ~nll"l'ld ao.eU .... onl1 

. , 
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for one year h .... Uer then an interest forwarded by other countrie •• 

!!J.' th. country of the parUe.' penonal law to which they ma, very 

likely rèturn. 

B. lar_el. 

1) A Preference for a Law Co_on to 80th Spou ... 

The underlyln~ prlnc:1ple of the llraeli ch~ice of lav rules in 

divorce ia that tbe appU le la~ ahould b'e ft law common to both 8POU8U. 'S 
It is clear that. 8A a re ult, comp1exity of choi('e between the relevant 

lawll, !!.8.' whe'n hultbRnd and wife have dffferent domiëllefll.
U

, h Avoided. 

The hra ... l! 1eg1 etion allo provides that such a 11lw wlU only 
, 17 

be appl1ca.,le if the SIme rules .pply thereunder to the two spouses. . ' 
" This provision ta of eourse bralevant when the. court 18 referred to a 

law df a country ln whieh there 18 one territorial domestie law. lt has 

great significance when the court il refenad ta tile law of lsuel ot' 

another c:ountry ln which Reverd reURioue bws form the domesUc law. 

This provision should therefore be understood against the background of the 

IIraelf' leRal aYltem. It ta probablv meant to avoid tsreeli intern~ eon­

fUc~. tarael la ready to app] y .nother Btate' A law lU) 10ns 81 one rul. can 
, 78 

be appHed in cises of lIlixed marriales. If sueh a poealbiU.ty does not 

exht, the chQice of l.v between huiband's and vife'. law will et that ~ 
. 79 ~ 

.tage be at the court'. diacretlon, 

2) The Choie. of Law ,Ryle. 

Before ex_tnin, the dUferant cholet of law rule. cho.en by the 

Ieraeli lelielator. lt .hould ba eIIIP1}asbed t.hat they Ar. lit ln order of , 
preference, which ia mlndatory, In other vords", the courU" have to app!y 

the firet lav indicatedi' aad tin only Ipply the fo11ov1nl llv lndluted if 

the Unt one cannot be appl1ld. either beelua. the parti .. do ,net haVI 

.uch a cOlIIMOn law or becaua. undar that lav.differant rul .. _pply to both 
80 .pou •••• 
Only in 1 (!a.~ w~rl nona of the :lnd1e~ted ll"a pl'ovlde. ,the .... 

rulea for bath parti'i. the coUrt M" the clhcretlon to l,ply th. la,,·of 
• Il the dOilicUa of one part,. a. it .. , de. ~u.t iD the (!:lrc ... ta~CI' •.. 

(- ,j' 

. "', 
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(a) '}he law of the c~n doaieUe of the SpOU'I. 

This prefer'ence 'fo'r the law of the eommon domicUe of the spou.e' 

ta of COUflle réalonab1e',' (We as.U1lt~d tht. h the l.w of both parties at 

the time of the proceedingll,} The ractual situation in which'8uch a law 

exists - j..!!, that both partiea have 'the Rame domicile - 1& a very simple 

one for any c.hoiee of law to be made. As long as one doe.s not take' the 

view that the le! fori should apply, 1t 1. clear that the lav of both 

parties' domicile, the lavof the place which ia the, centre of their 11fe. 
82 

should appl)'. The very c:omplex\ty of t~e selection of the proper la" . 
arises when the parties do not have a cOllllnOn dOlllicile at the Ume al the 

83 
proceedinaa. 

(b) The law of the lall C08lOn do.teUe of the spouses 

When the P&rt~ havé .eparate dOlliciles, the true problu of 

choiee ·of law arise.. The IsraeU leRlitator •• leeted the hw of the1r 

l'ast cOIIII'IIon domldle. te appeara to UI that in praetice in the RUlt .a­

. jority of the c •• ea, this will coincide with the lew of the lut utrl­

monial dOlllicile. In theory of course there edits the pouibility that 
, . 

theae tw do not eoindice '(!.:A" if ~th parUe. lived a8 hu.band and wUa 
~ 

in German)', .. nd on the breakdown of the urfilse aoved to France when 

"" they lived separately .Ieh acquirins a dOllicUe there ln, the hrae11 aen ... 

At the tillle of the proceedinal, th. peUt ioner ,ha. a1ready ac:qulred an 

hr.di 'domicUe), 

In a guet lIaJadty of, the c ••••• bowever. the lut cornmon domicU. 
, . 

wUl be identicàl with the ... trilllon:l.al dOilicile. The 8ta~of the .atri .. 

IIOnia1 domicUe ,has a strona i~t.t' •• t in the matter., lt • th., place whln 

the parti .. Uvel tORe~ aa ... n and wife. Thére they bui the!r halle 

and ther) thêlr ehl1dtC!n may quite prollllbly- hftve becn horn, MoRt of tM 
" . ~'\ property ta be d1spoaed of'\;,",1 vell be there and. ln many ca8ea,' one of , 

\ the ~POU"8 wi11) .till b~ dG1!lldled in that, 8tate. Thus Il lII11jor part of 84 

" ~ \tt,e effect of a divorc:e wUl he f~lt It t~ atate of lIIatrilllOnt.î d~ieUI • 
./ \, '} 'the r.J' •. i. lell jusUf1ed if bot( Pllrtt •• ban !eft th. ,lee. of r \....._--~ , 

/ .,,- . the Ilii\TillOtlialldOll1.etle. It uy ho.yer cau •• lnju.Uc •• ven if onl, 
• ~ (, ,,0 85 

; y \~~, ~n •• pou" lett the plie ..... d .. t.blb~ • d.leUI! .~.r. eh.. . 
l 
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~} ) 

, " 
If the lait eOIMon doaici1e do.a not caine ~ltb the .atrtMonlal 

domicUe Ind tu 101. purpol. ~ ta Und a law ""'IIDII~," to both apOUI •• , lU 

,merit may weil. b. doubtful a .. ~~ rule of private rnational la,,~ lu 
"-

appllcat1~n, however. II und~rltandable in the 1 t of the tlraelt leata-

lator'. loa1 to find ane la" ta be app~ied ta • , "arr iage • 

~ (c) The national la" cOIIIIlOn sto bath 'poua •• 

The law'of nationality i. reRarded by lome countri' ••• the per­

aonal law. The Ilraeli le~lalaior. hovaver, pref rad domicil. a. th. 

connectlng factor. H18 referlnce to the law of na 10nality ahould be ex-
1 

plained 'by his learch for one lav and one rule for h 'pOUle,. TOO, 1f '1: 

partiea of a mixed marria,e who are foreiln nat 

which tben bpcomel their domicile, the court wi11 

nattortality, becau.e under the la" of thëlr lsraeli 

rulea will app!y to ~th apouI's. 

(d) The lav of the place of celebration 

. , When nonè of the,above mentioned.pD81~ble 
-

lpousel, pt more likely apply the aime rule to bot 

referred to the law of tbe place of celebratio~. 

law cOlIIIIIon t~ both 'pou .• ea. (I~ y however not 

bOth Ipoule •• ) 

AI à .ener«l rule of private ntern~t1Oft.l , 

eue of divorce to the law of the pla e of. cel.br 

to the la" of th,ir ,-

l1e dillerent 

to both 

court li 

Unl:lOtUl tedly a 

rulea to 

t ref .. ••• .... ,· 

b.1 no 

if the fact th~t the marriaae wa~ celebr.te~ th.re indeed con-

nectlon of the p.rt~e. to th.t pl.ce.~6 
The llraeli referenee t~ tbat lav le, a. 1 been ment belore. 

to Und one rule. appUcablé to both .poueel. Most i mixed III,n 1.ae. "U1 

not bè perfora~d ln llr.el where no civil lI~rrlaAelexl.t •• Aa "i11 

be celebrated abroad, frobably ln' a country Where reli~~ou. la". 40 not 
. l ' 

.PP11. the' .... rule. vUl, in aoat c ... e.~ appl; to both .pouse.. '\ 
. 87 

3) a Crou. for D1vofce 

The provl.l ft that •• nt lball.al"ay. he a ,round,for'divorce 
..1IO .. bl. lIOCI.rn côneept 88 and -a • "pl. va,. to aM • Ir • 

, . C'. 
,1 



'"', 
F ~ YI \\, 

1..; .. ,,1 
, , 
<' 

.11 

i 

i 
, 1 

1 

1 

, 

,. , , 

l 

l , 

" ~ .. 

, . . -
-\ 91 

'al •• d .. nia.e w~.n botb p.rtl"~ '00 Wlah":·~t 'la' ~l~' lJt '.'~<!I' wlth JOVfOh' , 1 

89 ' 
lav, the lav of the majorlty ln 'Israel. 'lt il t,herHoré an approPriate .. 

, ,6., J 

provi8i~n for the laraeli lelialator to apply. to 

or na ttonlÜa. 

tara';l,l.,- -domiciliar!e • .., 
• ç , 

'The pro. 10 Ion hovever la \lOt lf" Sin." the jurhdi.tion 10 
very wide,. :lt resuits in the IppUcatio f this gfoul)d ta foreianers as 

" 

well. With the appl_ICltion of thi., l'ta ,~d ta fa'reignera, Israel ta .p-

. pl}'inl the ~~ ,and the disadvanURes discus.ed with reapec~ ~ ~nali'" la. apply hen a8 w'n. The dansera may even 'be $reatet;. because th,e 

dic'tion ia wider and divotce is very easy to obtain, un1es8. of course 

President ,of the Supreme Court doe. not aive parties who have no connect: on 
. , '. 90 

'Ii th tsrael the opportunity to be heard before ,an Is' 8el1 tourt. For 

shopp Ina cannat however damale the other party' s pos tio~ ~ of course t ~ 
the only posaibiHty i~ forua ahopp.in8 ~Y ba'th spous l\" 

4) , 

It appeara to us that tlte 181'ae11 c.t'ules of ~ oie.e ~of '1.';' aN .l'Pro .. ' 
l' P 'ft" t- • 

priate ta so~ve the internaI cOrYfUct of 'the atate'.. lt i8 BU8Rested that 

they ahould have indlred .~pl1ed ta Israelis, whi!e for matter, ~cludtn. 
forei_n elamenta, dlfferent .election of lav could ha e beèn made, and \ 

in the, but, consent a8 a ground of divorce tihould Ive been U.ited to 
, ' 1 

lar.eUs. They do not dieregard the parUes' interelu but may weU clid-

regard .t'Iother law which hl' -. greater lnt.er.at to ngulate the lIIatt;.u. 
l" 

The ae1eçt1on. of one law applicable to bath spou •• a is, a concelv- l 
, 

ab~e 801u~ion to the cOIIIplexity of ch~ice of law in IIIUters of divorce.-

It may however be lnappropriate in 180_ eire.ltancel. lt lIaY vell be .-

thlt the problem~of interna! confltct hl. overlhadowed the questions of 
< ' , 

international conf11cta. 

3. A Suggeated Apptoach , . . 
\ ,., Thère appelu to be DO one la" that can auccessfully be appl1ed. 

Flndtng, one rtRid rule th.t "Ul takto into nero,mt and flt'l'Y" ·tht' tntt'rt!'aU 

of all the leRal IYlt •• lav01,,". provide JUltice tor botb parUel and 

coaply with their upeetaUon •• and be ptedielabl ...... "ery 1Ilfficult • 

. Ii at aU po •• 'tbl.. SOM eaaproa1 •• vith r~.pact to the above IleftUOftM 
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be perfecto , "'./ 
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.' .92 . , 

ln t:hese atrcumstances both the Israeli and EngUsh 'solutiC1ns~re . " 

."understanda~le. F.nRland preferred the practical considerations of simpU-
• ~ 'tj ~ C! .. ' ~,' L 

, city 4nd inexp~Jlsj:vene8s. Ena1ish law is alwayll applied, and alr questions . ..... . 
. of choiee ,C(f la" are avoided. Israel' f~rllled eho1ce of law rul-e$ which 

WOul~ ~efer th~ 'court~ to a laJ, cOlIIIIOn to 'ho'th parties, thus ,,~ain avo1d-
- . <> 

-ina the dlfUculty of èhoice· when the parties hav~ d1fferent ·perso!).l 1_"8. 
, :t fU,rther dmp,i1:Ued the process by enabU.n8~th .spou.es to have divorce 

• when they consent to i~. regardlesi of other ItYtIJ1' sYltems ta which the i 

u ' • 

pa ~,l1.eé may 'he coqnec ted • . rJ<r 

1:he Inerita and shortcomings of both ru1eé ,have' baen discussed • 

,1 t still remBins to see whether il bet ter 'rule can be fomed. 
, . \ 

The, selection of the proper l~w in ~ivorce,ha8 not bee~ discussed 

in EnRI,iab or -laraeli ded~iona-. Both E~8Ush a~d 'IsraeH writers have: 

· ~st1y ignored the q\ue~tjO~ of choice ".f lav a9'i ,deai~ m81nly wi,th the 

juriBdic\tional question. 
- '" l, l-

, The. seleèUon of the proper law wa. de,alt with by a hw American 

writers who conaldered vadous relationahip.s. This has not re.ult~d in 

any asreed 'fuIe. 
• 1 

thus, for example, Sumner discusses the law of the placeJwhere the 

,round for di..torc;e was co.aitt~d. ttie law of the' place vhere the marriale 

was contracted and the raw-~f the _.trimonial domicile. He tenda to prefer 

, ~' 

· the latter, yet he regards l..t, alao 8a the law of the matrimonial domicile at 
91 the time the act, which ta a sround for div~rce. was cOllllllit'ted. A pre-

o 

ference for the law of the matrimonial domicile has also been 8u~Rested 
92' \ 

by others. Seidel80n, on the.other hand, 8u8~ests that the lav of the 
, 93 r.... ' 

plaintiff' s domicile IIhould be appUed. ' 

The law of the .. trillOnla1 domicile. and of the plllce of celebtation 

have a1ready been dllcu ••• d. Th. IUltRe,Uon of the 'law of the place where 

the let which fOrlla .. ground lM divorte vas cc.itted do •• not '8Ppe~!~ to . 
~ 

be suitable in toda,', concepts of cUvaree, at lent so wlth resard to , 
!ftltland and IIra.L In botb countriea the ,Rrounds for dtvofC'e are not 

fault orlented. 94 The iIIportanee i. upon ta.. relatlonlhlp of the parti •• , 
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and the place where the ao-called Act. tf eafi be p1npointed 
. 95 

at all, la mostly irrel~v.nt. , , -
Robertson IU'U~est. that the lack of 'agree_nt betwêen the dif .. 

ferent wr t ter-s 8Ult8esta a need for lII~re flèxlble Rtandard, ' and sUbmil(s, 

that "the anlwer lItay 11e :ln the: adoption of an Ipproaeh dmUar to that 
r ' • 96 

ule<\ i'1 contnet actions." 

.\le relpectfully aRree that therc &eem~ to be no one riild rule 

which'could be applied succeslfully to determtne Rroundl for divorce and 
, "" 

that a f1~xlble rule ,would be appropr~ate. , Thf8 of coura~ wUl undermine 

ptèdtctablHty to 1000e extent. However, ·in C&.e8 where the appropr1.ate . ,. 
l.aw ta elear predictability can be lafe8uarded. 

\le luggewt that in a case where both parties have 8 cOmmOn'domicile 
4 ' 

et the tlme of the Pfoceedin,B.~the Jaw.of that domicile be applied. The 

pàrt1u' law of domicUe will certainl)' have the Itrongelt lnterest' in .. 
- 1 , 

reR~lattng their tf(a~us."" \ 

If~the partiel have no eomaon domicile there appears no one lav 

which can have the strongelt tnterest il' regula'ting the divorce in eV,ery 
97 • 

case. The çourts Ihould have tbe dlBcretion to consider'in specifie cases 

vhich ia the proper lav to be applled. The possible lava for application 
\ ' 

are the lev of each parties' doaidle~ in so~cases tl1e lav of ma~r1D1Onlal"" 

domicile should allo·be 8iven conaideration. 98 The courts viII ex~ine 
and evaluau the purp\>ae" and in"tere8t~ of the abovE' mentioned lava and 

theit' co~n.ction ta the divorce which ta sou"ht, and the 'resulting justice 
" . .... 

or in~~sti,l!e of their -applicati.on •. Such f,actors as the place of the c~Ut 

ren, the property to be diaposed, a, thèr factors which vill show wherJ" ' 
'\ t~"""""~__ _" ~ 1 

the ~ffect of thê divorce will molt y be,felttwill alao help" indicate th~ 
\ Il ' • 

legal 8y~um' to be appUed. • 

~hÙ •• for example, , if both parties have ldt the place of matri­

IIOnial dOlllielle and have establia d domicile.--somew!!ere els~ and 1t li\. 
cl.ar that the law of the place of •• t-t'tmon1~l domiCU~ù-fo 10n8er ao-\. 

in~erelt ln 'the _Uer.it can ~e, iRnored. It ahould of co~rse! he ahen 

consideration .if/D~e party 8tUi lives thare. If that party l .. the party 
, , 1 

who kept th~ chf..l<dren. aGet of the propart)' reuined in that pliee, ~t_, 
->, / Qo. 1 

be' aiven IIOre cOlletderaelon tUIl th, other party'. la. of ddMleilé. 'et, 

} 
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the other partY'I_ lav .hould not I>e tgnoted, '~f possible. The p~,ction 

affo~ded ta one party J>y ht. law of d01ll!eUe ahould be considered. '-co.­
plex situations ~re bound to arise. Th.e ~coùrt8 will have to solve thea. 

ln the .pecif/te cases. rhtj lacka 'ptedictabil1t;. lt alao gives rise ta 

cOIIplicatrona but dècidtng the .Huation by f.lexible ruIes, examining the 
, • " # 

{nterest' and connec tian to different legal systems, ls not new and waà 
. 99' 

accepted in other brane~ea of the lav. . 
./ , 

Whb~ lt appear'a dtf ficul.t ta fot1ll a more rlStd 'ru!e at such a 

atage, cl_rel' ind,ieations of which law should apply ln éertaln types of 

aituations will probably be EoRled in Uae by the courts. 1OO 

It la .elear hovevet'· that the laraeU courts using a more fbxlble . ~ 

coneept"of do_telle, unéncuabered by technical doctrines, as appl1ed ta 
101 ' the EngUsh d~icile, can adapt to the flexible fulee lIOre esaUy. lt 

~Ul ptohably be esaier for the laraeU Judae ta examine the true inte~e.ti 

of the domiciliary lan 8S he vUI alwaya be desltng vith a Uue do.teUe, 

a l.~ of the place vhere 'the 'persoll ta reâl centet' of life ia ettabl{';hed. 
. ~ 

Thil ia iIIpot'unt, eapecially 1n- today'i sodety, where people do ~t • 

nlcea •• t'Hy atay in one jurladiction, and l'laid domtcile doctrine.' do Ilot 

portray th. true f~:,a1 situation. 
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61 

7. 

8. 

9: 

10. ~ 

11. 

• 12. 

13. 

14. 

f~ 

( . IV .. 
: / 

Graveson, Ca.parativè Conf1ict of'LaWl: (1977), Vol: 1 
" at p. 270. 

(1895] A.C. 517. 

Wolff,~ Private International Law;- (2nd ed., 1950), at 
pp. 373-374. See alao Dlee, anet Morrla, The ConfUct 
of LavI, (9th ecl., 1973). at p. 312., 

See s.13 of the Matr1lllonlal Causes Act, 1937,1 Uv. 8 
& 1 Geo. 6, c.S7. 

64 T.L.R. 556. 

Law·Refor. (HiscellanlOUs Provisions) Act, 1949, 12, 13, 
1 14 Geo. 6, c.l00. 

See 8.40 (1) of the Katr~on~al Causes Act 1~65, 1965, 
c.72. . i .. 

, • 1 

.see 8.S (2) of the DOlilelle ~nd Matriltonial Proc.eedinss 
Act 1973, 1973, c.45. ' 

• > " - JI, 

Report on Jur1sdiction lujMatriaohial Caùsea,' Lav COli. 
No. 48 (1972) para. 105 (her.inafter referred to aa ~he 
Law COIDis810n). ',,' 

See s.14 of the Matr1rlonial Ca~sé8 Act 1973, .1973, c.18 
and see thia dissertation at pol 59 0 See alep Law Cma. ~ 
No. 48 para. 108. They detend/ned t'bat there la no need 
to re-enaèt 1.40 (2) of the KatrJ.aonial Causes Ad: 1965, 
because the Divorce tefora Act '1969, 1969, c.SS J'leaves 
no scope j for the 'app-lication of anythiug but EnaHah ln 
to divorce proceecJi Il88 ." l ' . , 
S,e Che.~lr. and North, Privat. International Law, (9th' 
ed., 1974) t at p. 370 end .lllht authority 1 for the appli­
cation of the 1ex fort'. . .' -' 

t 

s •• 8.S (2) of the bielle and Matrilaonlal Proceadi •• 
Aet 1973, 1973, c.45. 

Se. Utr COla. No. 48 para •• 40-42. 
. ; 

(1974] 2 AU E.R. 940. lt Ibould be DOtet! that ln tlli. 
ea.e the ta.,.e va. tbe recoanltloll of a fo-relln 4ecl' .. 
o~ dl1'Ol'ce. Tbe ten "bII1»!1 .... 1 r •• 14eac." 1 ••• 3 (1) 
(a) of the lteC\OIDltlO1l of Dl.orc •• aDill tAlai Sepatatiou 
Act 1911, 1971, c.S" va_ iDterprete4. . 
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15. 

16. 

17. 

18. 

19. 

20. 

21. 

/ 
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1 J .. 

On the ... nina of habitual residenee .after tbe decision 
0' Cruse v. Chittua, aee Hall, Cruse v. Chitt .... : Habituai 
R~a1denc. Judida111 Explored, 0.975), 2'4 I.C.L.Q. ,1; 
Parry,- A COIIIiaent on Habitual Residence, (1.975), 53 Cano 
Bar R~v. 135. 

Cruse v. ChlttUII, aupra note 14, at p. 942. 

Ihid •. 

Ib~"C:~ Ji. 943. ~~I 
Ibid. 

See thia di •• ertat1on)l~ pp. 81 ff. 
J 

22. IR Israel the conneettng factor i~nation.lity and not 
domicile. See Part 1 of this dissertation. Art. 64 (1) 
of the Palestine Order in CouReil. 1922-1947t~Drayton, 
Laws of paleaUne lIt 2569, 'provides that the tivl1 
courts will have no j~r1sdictton to dlHolve the aarriage 
of a forelgner. 

24. 

\ i 
Aceordil'la to Art. 65 of the Palestlne Order ln COUReil: 
" ••• The courts of the reU.aioua cqBlunities other than 
the Hosl~ rel1,ious courts sliall not, however, have 
power to grant a dee'ree of dis801u~ion of. marriage to a 
forelad aubJect. et <_phalta added.) On the difference 
between the lildtation i A'rtlcle 64 (1) and Article 65 • 

. see Mise. App. 57/65, Pl nit v. Al oni, 19 P.D. (2) 404. 

The reason that the .larae i courts (aecular and reUgioue) 
had no jurisdictiCln to di solve the lIarrlase of a Cordgn 
8ubject vas probably to a oid placins a fore1gner ln a 
conUict vlth his personaI lav vhich migbt not recognize , .. 
the poas1bll1ty of divorce. See alao Vitta, The COnUict 
of Lava in Hatten 0 Para na1 Statu. in Palestine, (1947), 
at p. 256. t'The lia' ftth dlsposi,J;ton la to pr~ent " 
persona who.e nationa la" forblds divorce tram looklng 
to Palestine a. 1 place v re divorce .Iy eU11y be ob­
talnecl. " 

r1ee ,a.1 of th'e Rabblidcal ourts Jurisdiction (Martiage 
and Divorce) Lav. 5713-1953, 7 L.S.I. 139. The ten re.t­
'dent in •• 1 of the la" hae en interpreted to aean a pe'r­
.anent re.tdnt ln 1.1'1.1. S •• Cohen J. in H.C. J. 129/63 t 
Matalon v. Tbe bbialcal rt, 17 P.D. 1640, at p. 16St. 
Thie Interpretation wei fol, tn tater deddoae. s •• 
H.C.J. 95/63, Ploelt v. rh 'labbiai 1 Dietriet Court of 
Tel-Ayiv~affo, 17IP.D. 22 ; 'H.C.J. 228/64, Ploa1t v. 
The .. t.bIDlc~l Dieulet Coust of Je1'UM1_. 18('.D. (4) 
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1 i 2.7. 

28. 

1 29. 

30. 

32. 

33. 

34. . 
35. 

36. 

37. 

.. J 
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" 

141: H.C.J. 14/72. Sas son "v. The Rabbinical District 
Court of Tel-Avlv-Jaffo. 26 P.O. (2) 104. ) , 
See s. 9 of the Rabbinical Courts JuriBdiction (Harriage 
and Divorce) Law. ~7l3-1?5J, supra note 24. See aIso 
Part 1 note 8 and aecoapanytng texte r 

, l '"' 

See Part l,note 39. 
.. 

See Part 1 note 3 and accOIIP!lnylna text. 
-t/}' 

By virtuè of Art. 47 of the Palestble' Order ln Couneil, . /' . 
1922-1947, supra note 22. 0 , 
It vas sufficient that one party vas not an Israeli in 
order to deny the Recular courts' jurisdic tion. See' 

97 

C.A. 199/51 Izkovitz V. lzltovitz, 5 P.D. 1667, a.t P:: 1669. 
, ..' /. 

See f~~ example Mise. App. 39/57, -S,,'v. S •• U',P.D •• 921; 
Mrac. App. '141/64, Ploni v. Almonit, 19 P.D. (1) 3&2;, 
Mise. App. 6 6, Wei_an v. WeiSlDan, 20 P.D. ,(2)>-i151. ' 

\ \ ~ , 0> 

• CI f:) .. ~ ) ~ , "~ 

See for examp e S. v •. S .. supra not~ 3p,at .p. 9~J;'.·~ 
v.oAlmonit. ra note,30,at J). 3&A; C.A. 1-9/66, Yania 
v. A.G., 20 P.D. (2) 147, at 'p. ,ISO. 

• • Jo 

See'.s.5 of the ~atters·of'D.~ssolution 'of Ha'rriag~ 
diction in Special Cases) Lév. 572-9'-1969, 23 L.S.IJ" 
For criticism of the title'o~ the law, whiç~ ~plie~, 
that the 1aw dea1a only wlth'jurl~iot1on, 'see 

Special Cases) Law • 
302 at pp. 303 -304. 

s.l (a) & (b). 

.. . . 
~ .' 

, 

See a.3. 
"" • .. .. .1 '. 'if .. l 

On the relationship between jur1sd:t~t.ion and .. 
aee this dissertation at pp. 81-83. . 0 , 

. 
On exclusive and nori-exc1uaive jur1:1ÎdicU 
supra note 1, at p. 106 ff,~ '. '"" " . 
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38. 
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41. 

42. 

43. 

44. 

45. 

'46 • 

47. 

48. 

49. 

50. 

, 
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-
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o ' 

citizèna .ove fra. one s,tate to another, and the full 
falth and credit doctrine. One should' take inta account, 
however, that their reference to "dOlllici1e" la to" the 
AIIIerican concept of domicile, whkh Is more easUy , 
acquired thari. dOlllicf'~" in the E~lish sense. For co • ..:. 
parison between the Èng--rfah and American40ncept of 
damidi.le see Graveson supra note 1, pp. 239-252S For 
othet cases 'lihere' cho'ice of law has not been considered 
see Von Hehren and Trautman, Jurisdiction to Adjucate: 
A Sua8ested Analysis, (1966), 79 Harv. ;L. lev. 1121. 
at p. 1129. t 

Anon., Devetôpments "in the Law - State-Court Juristliction, 
(1960), 73 Harv. L! Rev. 909, st p. 976. 

Law Commis8~on No. 48 t pan. 17. 0 ' • 

For a similar approach see Seide1son, tnterest Analysis 
and Divorce Actions, (1972), 21. Buff. L. Rev. 315, ai p. 
329. See a1so Robertson, Dissolution of Marriaae - Juds'" 
diction over Non-Domiciliary Service Hembets: Time to 
Adopt a New JUTisdictional Analyais, (1'977) ~ S2 Wash. L. 
Rev. 369, at p. 391; Developlllent8 in the Law - State- , 
Court Jurtsdict'ion. supra note 38, at p. 97~ • 

. . ...... 
Cheihire, Private International Law, (Jrd ed., 1947), at 

, p. 447. (This reaarlt was nid in context of suita for 
. nulllty.) C 

Graveson. .!!!oP!!.. note 1. at p on 112. 
4J 

See s.5 (2) of the Do.icile and MAtrtaonial ProceediniB 
Act '1973-~ ~973, c.45. ~ 

Seidelson, supra note 40, Bt p. 319. See aIso p. 330. 

98 

For support of this view, 'see abo SUlIlner, Full Faith 1"::-'._ 
and Credit for Divorce Decre,es - Presént Doct-rine and 
Posdb1e Chanaes, (1955). 9 Vand. L. Ilev. 1, at p. 20. 

s.13 ,of ,the MIltrillonlal Causes Act 1937, 1 Edw. 8 & 1 
Geo. 6, c.S7 • 

Supra not'e 5. 

Graveson. IUpra note 1. at p. 107. , 

R.eport of the lloy.1 C~1Idoll on Hantase and Divorce, 
(1956). CM~ 9678. para. 835. ' 

.r 

See Law Cc:a. Mo. 48 'par ••• 103-105; Worki~ Paper Bo. 28. 
para. 83,. . \ , 

'. ' 

See note 10 ncI accœp&D1i., texte 
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51. 
) 

Gravelon. The Conflict of Lawa,. (7th ed., 1974), at p. 
188. See â1so Anton. Private International Law, (1967), 
at p. 155. ) 

\-. 

52. See Shava, Perlonal Law ln Iarael, (i976). at p. 55. 

53. It ia dtff:lsult ta d his stage, ço what 
extent habltü 1y ta ou'tflank domicile 
ln 'EngUsh law as a rime c ecting factor., An argu-
ment in favour of habitual reaidence 18 tha) e English 

99 

concep't'of domicile, overbu ned wit / hnlca doctrines, 

54. 

55. 

does not necesaarUy reflect the true flic tuaI c rcUIII- ' 
atance' of a givln case, and doea not necessar ly direct 
the court to the law of the place ta which a penon 11 
most closely tonnectéd. 

See thi. diasertation at pp. 89, 93. 

Ibid., st pp. 91-94. 
l. 

56. But see Working Paper No. 2& para. 83. 

57. , Compare Robertlo,n sup'l:a note 40, st p. 394, note 110 

58. 

and accompanylna text. 

It s~ou.ld be ftoted, howevér •. that if a significant public 
poliey reservation againl,t fordan grounds of divorce 18 
formed. th en there wou Id be no difference between the 
a~pl1cation of ~he lex fori as compared to applying a 
choioe of law proceaa bût ~cludins the application of 
the fore18n law bec.us. Ifs application là aaalnlt the 
Enfhah .public"·poliey. 0,' • 

~ . 
59. ,,' 

60~ 
'", 

61. , 

(,2. .... . , 

See al80 Graveson. '';lpra note 42. 
\ 

On the importance 6f unlformity, aee Shiva, supn note 
S2.~lt p • ..55. See -ho Anton _upra note si, at-pp. 155-156. 

, , 

o. llllp;~ .. rri ........ Law C ... , No. 48 ~ar ••• ~ / . 

Problema of recognition will tourse be' 8voided If 
other cQ\tntries baIe recolni on the correct .. lfUllpUon 
of jurbdlction." and not on appllce)i:on- of Othe proper 
law. and recogni.e habituaI r idence "a ~ suffic1ent . 
f_ctor to ,round jurisdictlon this i. ln ~ccord wit~ 
the:Bnglilh recoanit1on. tion of.>Dlvorce and . ...-
Legal Sepàratlo". Act 1971, ; c.S;S. 1.3 (1) (a)'" , 
ll11pl.entlng the draft ot the Halue COnference 
on private intern.tioua1 la" 1968. ·S.e aleo Anton, 

(1969) • 
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63. 

64. 

65. 

66. 

67. 

68. 

Law COIIIIl. No. 48, piFa. 10. 

~., para. 104. 

See co,ntra. Shapir" "Gr •• , all, LOle AU:" On Renraln 
and H"'oder& tion 1n the Reforllulation of Choice of Law 
Poliey, (1971), 77 Colu •• L. lev. 248, at p. 259~ 
Suppre.sina forum lhoppina~.hould be-bY auch toola as 
'judsdictlonal refortll and the forum non conveniena doc-
trine, and 'not by choie. 'of lav. .. 

Seide1aon supra note 40, at p" 336. The a,ppl1cable lÂ-w 
ia not riecea.arily the plaintiff'. law of domicile. Se. 
this di~8erutton at pp. 91 ff. 

Even if jurt.diction based on a plaintifl's habituai 
realdence is acceptablé for his convenienee, the other 
party should have the aecurity that the proper lew 18 
applled and not a law thé plaintiff chose. - (On the ' 
choiee in jutisdiction, aee Law COIIID. No. 48,' parts. 
38-39. \ 

Compare to -the Israe1i lav which reeo8ni!el divorce by 
consent. tf tftere ia no conaent however the proper law 
ahou1d he applied. 1.5 of the Matter. of Dtssolution 
of Marriage (Jur18di~tion in Special Cases) Lav, 5729-
1962, supra note 32. 

69. Law Coa. No':" 48, plu. 104. Worltina P aper No. 28. 
paraal 82-83. 

70. Morrie, The ConUiet of Law, (1971), at p. 134: 951 
of divorce caS.1 are unclefended. 

71. 

. 72. 

Fo~ an exemple"of p alible coaplicationl see Working 
Paper No. 28. para. 2 •• See dao .Robertlon, supra note 
40 at p. 391. "The- ajor 0'bat~c1e ta the adoption of 
a choiee of lav e in dtllolution action. la the laete. 
of any dnale It«ndard that cao' he appU.ed luccea8fully 

'-<:' ' ,. in ever)' ea ... Il • 
, 

.-J Law CClIII. 'No. '48 para. 105. Carde. lupra note 37. at 
p~. 51-53, 8ive. other realonl for the non-application 
of forelan law: tt .aeeas to ua that the malt iaportant 
Dnel 'are 'that a fo;e1&n law aivins the Judae dt.creUon 
whether to 8rant divorce or IlOt, mly prove dlfflcult to 
apply to a fol'Ulll who" lenlral outloo~ .ay be clUferent. 
The toru. country .'y not have reconcl1iatlon servie •• 
provided under Ia.e divorce lava. It appe.r. to u. 
that this could lead to the ~anc:luaiOD that JurlldtetioD 
ahoulet Dot be als.ed. Iut once jurtacl1cttoD i •••• uaH-. 
the foretan' la" vill IlOt he better ,.,rvecJ 1~ it 11 ~ 
p1etel, ilnorecl. .t'b,re ca hovever art •• litaa~to. . 
"".re Jt. full .ppllcaUo" il l1Ipolllbl •• 
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100, 
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Working Paper No. 28, para. 13. 

See note 53 and accompanying texte tt ahould be noted, 
hovaver, that even if the law of habituai residence can 
b~ regarded as a personal law, if it ia only-one patty·s 
law, the poasibility of dieregardins the interèlts of 
the other party'a law la a serioua prohlem. See a180 
thla disaertation at p. 83-84. 

See t~ Mattera of Dissolution of Marriase (Jurladlc­
tion ln Sp~cial Ca.e.) L.w, 5729-1969, supra note 32 
8.5 (a), referrins to, common domicile, la8t common domi­
cile, etc. 1 . . 
See note 71. 

8.5 (a). 

On proble,ms of a1xed marriases lee thia disaertation, 
at pp. 3?-39. _ 
.L-..v 

8.S (b). 

8.5 (a). 

s.5 (h). On the f~ibillty ln determining the dom~cile. 
se. thi. dis8ertation st p. 8. 

tt seema that in .any caaes th!a will also coincide with 
the .atrimonial domicile, unlesa for èxample both parties 
have left the pièce of matriaonial domicile and both 
have settled ln another stAte. Yet whatever the caae 
lt ae"8 clear that if they have a common'domicile at the 

. tille of the proeee4ingl i ta law .hould be applied. ,~ 
') 

101 

Applylna the law of the dœiclle of both partie. at the ..... 
ttme of the proceeding. wa. also the English solution, 
when jurledictlon rn the past was more liaited And o 

English lav, Whlch was .pplied, vas the'rav·ol bath, 
partiea' do.icile at the time of the proceeding.. See 
allo Katrt.onial C.u ••• Act 1965, 1965, c.7~ 8.40 (2). 
We .ee no point in applyina the law of do.tcile of so~ 
ot~er ti.e, .uch •• 'th. lavàtbthe tftAe the Iround for 
divorc: ~ •• ca.lttè. S.e t~~.ertation at pp. 9~ .. 93. 

See DeY.loeeeDte la the Law .\s;tte-court Juriadlction, 
suera note 38, at p. 9,12; Suaner, ,uera note 44. at pp. 
21-22. • . 

S •• tbt, db .. rtatioll at ppt~93-94 • 

. See Dml-."tl ia th. Law ... \'State-Court Juriaclicttoa, 
INpra DDt. 3. t at p •• ,2 aad IlOte 314. t'he .1.'01.'. ft-

. 
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, 87. 

88. 

89. 

90. 

vantase, however, ia that the ~tate of celèbration is 
easy to pinpolnt vhlch would 'alake for uniformity. 

8.S (c) of the Matters of Dissolution of Marria8e (Juris­
diction in Special Cases) Law, 5729-1969, supra note 32. 

"No fault" divorce, which 18 sradual'ly accepted may be 
a stase ln a development which vill lead to the accep~ 
tance of dhorce by consent. See abo note 94 and 
accompanylng texte 

Schereschewsky, FamUy Law, (1967). at p. 276. 0 

See note 34 and a~comp8nyin8 text. 

91. Sumner, supra note 44, at p. 21. 

92. See Developments ln the Law - State-Court Jurladiction, 
8upra note 38, at p. 972. 

9,3. Seidelson, supra note 40, at p. 332. 

94. ''No fault"dlvorce 18 aolao the trend ln the United States. 
See Freed, Grounds for Divorce in American Jurlsdictipns, 
(1974), 8 Pam. L.Q, 401. 

95. Against the lav of the place where th,~ aet was c::ommitted 

102 

see Robertson, supra note·40, at p. 391, note 100; Seidelson, 
8upra note 40 at p. 331; Sumner, supra note 44 at p.2l. 

Robertson, supra note 40, at p. 391. See alac p. 392. 96. , 

97. If the case 18 heard in the court of one partY'8 domi,­
cile, the court vl1l probably sive preference to Its own 
1aw. 

98. 

~ 

99. 

100. 

If the law o'f the place of lIlatri.oniel domicUe does not 
coinclde vith elther party' 8 II" of dœiclle ~t the tia. 
of the proceedlQ8l. 1t .hould only be siven ve~\.llsht 
consideration. _ ''--.JI 

For eXI.ple, contracta and tortl. S~e Dlcey and Morrie,~ 
aupra note 3, at pp. 7!! ff., elpec:lally pp. 724-726 on' 
contr,cta; pp. 930 ff. on torte. 

See Power.. Jr., PonaU. and Non-Pora.U.. in Choiel 
of Law Mttbodol0'Y' (1976), '1 W •• h. L.R. 27. 

101'111 Bee ,th!. dl ••• rtaU01l et.',. 8. 
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CONCLUSION 
) 

We have comparer! EnRlish and IsraeU l'UleR:nf privat€! ii::5naltlonal 
c 1 

law oncerntnR the validity of marriage, nulUty and divorce. \)he if .. 

1. 

~ 2. 
\ 

, \ 

3. 

4. 

\ 
nces between the two have been pointed out. ~~e shall he ef)Jr limlt 

elves to a short ~ummary, èmphas1zing the principle dtfferehces between 

two systems. 

En811sh law regards domicile as the prime connecting factor in 

matters of personal statue. ln Israel! lav, on th~ other hand, na­

the' prime connecting factor in the pasto Today, both 

ational~"'''''''~'''d the lsraeli éoncept of domicile serve liS connecting 

factors, respect to different matt~rs. 
, 

In Engllsh lav, formai val1dity of a marriage ls governed by the 

=.:....::==..::....:==~:.:i::;::o~n:.::l~a; the esaentlal J/.tfUdity by the antenuptial.l!.!. . 

domlc1111. Un er Israelt lav aIl mattera of the valldity of the 

b~ decided accordin~ to th~ parties' p~rsonAl law. 

a not c1ear. hovever, and ~here 1& .180 support for . 
the formai validity of marriage 18 determined, as in 

EngUsh 1 by the lex loci celebrationla •. 

ln Israel, special provi.ions apply to • Jevish religiou. marriag •• 

It 19 a1vays valid,: if. valld by t~e reli8ioua lev. This la so even· 

if it la Invalid by the law of the pl~ee of telebration and the 

parties' national la". In Enalan~ there are no .petlal validatlnl 

rules for r~ligioua marriaaes. 

ln Engliah ~a" the sam. choite of law rulea apply to tbe vaUdity . ; 
of marriage, resardles. of the vay in whic~ the quesUon of validtty 

ariaes before the court. In llraelt 'lev, on the other hand, differ­

ent choit. of la., çule. a,p1y to .the vall.dity,o,f the _rda,e, 

depending, for ex .. ple, on whather reUef: ln ~he fom of divorce 

Dl' ennul.nt la bet ... ou,bt, or whether the court il belns •• ted 

to .. te 1 dedlrado ... a to the vaUdity of 1 .. rrl ••• , or Ir_lit 

Mlntenanee. 

10). 

'c> 

/ 
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In EngUsh law, \th~ chQie~ 0l""law rules with rega1?d to voidable 

marriales are not clear., In,Israel, thert are îtear statutary 

choiee of law rules to' deter1'ftine the Vfl1dity, voidness or vold­

ability,of a marriage, when a de cree of nullity ia souRht. 

le appears that Bnglish lew applies to every divorce suit heard in 

an English CQUyt. In Iarael, on the other hand, there are choice 

of law rule, for divorce. Preference is Riven to the law of the 
"1/ 

spouses' common domicile. 

. 7. In Engli~ law divorce and annulment are treated diff~rently. 
'~ , 

Choiee of latl fa used in annulment.\ but EngHan lav 1.s alvays ap-

plied ln divorce cases. In Israel;)law the .ame choice of lav rule. 
are applled to matters of annulmant and divorce. 

Notwlthstanding the above mentioned dlfferene~~. countiess sim!lar 
1 

rules ean be found in both systems, ainee Israel! rules of private Inter-
\ 0 

national lew are based on the Engllah rules. ThuI, for exemple, we qJve 

seen that in determininR the time factor an Iaraeli court referred to 

English law; in determining the validity of a marri.ge, the dual nation­

ality do~trine was adopted, following the EnRllsh dual domicile doctrine. 

ln Israell law, many choiee of lav j;0blems-are not yet settled. 

Horeover" in some cases there 18 discord within the hraeH rules o,f prl-, 

vate international law. This diseord ahould be underatood against the 

larae1i background. lt derlves mainly from the fact that bath the 

Mandatory and the Israeli leBialators have been relue tant to lnterfere 

vith rellgious lava in matters of marriase and divorc~. This r,luctance 
l' .lt .. ~ ... 

has affeeted mainlj Israel! domestle lAW. ~trt-~s we have seen, 1t ha, ~ 

al.o reflected upon lituations_ in wh1ch fore'iSft ~lelllents ère involved. • 
c • 1 

In th:l.s dissertation we have attempted to show that the choiee oP 

of lav process ahould he eaployed not only 'ln .. ttera'oi the validity of 

marriase, but alla in mattera of diVorce. ) 
Our be;eie approach h .. been that the ... e IMthod of ·eftl.c~Uag 

the proper lav ehould ~e .ppÎied to _attere of .. rrlas., annu1aent and . . 
divorce. 

In the proeeaa of aelectin. the 

and their purpo •• a abould .. eon.tdere~. 

~ 
proper lev, aU the relevant la .. t" 

The lntarelta of an the"con-

. ' 

-! ~ '~ 

<o-&- • 

" " 
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nected state/s ln reo ulatlno the Mette~ ft " ......, ln the specifie ca'se, should be 
r 

evaluated. ln every case, the 

interest should be apPÎled. 

lav of the state vith the predominant 

C!lnsiderlnR the probabfe purposes of the lawa Involved. in some 

cases it has been possible to give a genetal indica~ion of the proper 

la~ yi~. the hw of the state. with the strongest interest ir ~('oRtll&tin8 

8uch matters in most cases. Thus, for example, we indicated that the 
~ , 

validity of $ marriage, in respect of lts acceptabillty or offensivene.8 
" , 

to the moral ,and religious concepts of floC iet'y , should be determined 

accordlng to lU conformity vith the notlott8 prevailing ln the state 

of the establlshed matrimonial hôme. 

ln other casea, ho general indications of the lav vhich would . 
probably have' the strongest interest ln the matter could be given. because 

t> aeveral laws could have a strong interest ln regulat1.ng the mat~er. ThuI, 

for exampfe, in div~rce, the la" of both parties' domicile may have a 

stron" interest in the matter. In auch casee. the issue of. selecting the 

proper Ilaw should be left to the, discret ion of the court, and ft will 

~ select the proper law examining the interfats of the comp~tinR laws in 

( 

, ,the specifie situation., 0, , ~ 

It appeau to us that this flexible rule will enable the cour.t to 

arrive at the appropriate decision ln the specifie circumstances" , l' 

Our approadt 18 not presently accepted in either English or 

laraeU rules of private international law in ma;rriage and divorce. Such 

an approac:h hu ben ac:cepted ln other mattera, !.:.&.! contracta. Imple-

• l\etltatio~ of ou~p,roae,h/~ta nece .. it~t. a chana. inlthe co~,~" ~tt1-
tude to choice of lav ruie. in .. rda.e .nd divorce. This could be accom­

~11.hed gradually, in Iftalaad. ln Ilrael, moat of t~e choice of la" rul •• 

are statutory. A, .. jor chanat ln the la.8 woulcl therefore be needecl •• 

well. It 18 doubtful that vith the IIraeU leRielator's reluc:~ance to 

etlange any rules cle.Un" vlth •• rriale and dlyol'C: ••• "C'h • ebanAe ln the 
, 1 

choiee of la. rul.. will he .cle fOt" • lona ti_ to c... ~ 

1 
l, 

"l' ~ , 

1 1;;1, ... 

" 

\ 
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