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ABSTAACT 

" .... 

-:; .... ' 

__ a - .J?"'/'­
~_~I '\ " .......... 

• 
The 

-<--;:P:.~ • 

recruitrnen~, tta1dingrand use of mercenaries in armed 
'ttn, if;;f 1 . ...,. 

conflicts, àlthouqh notra new phenome~on, has become in recent 

.yejU's <m issue of great importance te the Third Wor~d countries. 

Traditional international law contains 'no çlear limitations on 

the employment of mer~enaries. The only prohibition involves a 

dU1:y of each State to prevent the organization on its territory 

oCa hostile military expedition for-- act'ion 'against any other 

S~ate. ( l 'J.!le growing' employment of "soldiers of fortun/" iri' the 
'.\ . 

developing countries has led to.a change in the att~tud~ of the 
\ 
\ 

international cormnuni ty towards, the lawfulnèss of the us.e of 

individuals as mercénarles. 

This study analyse~ the meani~~ of the term "mercenary", 
1 

the grounds upon which the use of mer9\enaries in armed conflicts 
\ " 
\ 

i8 viewed ~s irrtperrnissible or pe01Jissl.~le ,and whether or not new 
\, 

international norms regulating their rec'.çui troent, training and 

~se have' emerged. 
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RËSUME 
,c 

,. 
Le recrutement,. la format'ion et le ,recours à des merce­

naires lors des conflits armés n'est pas u~ ~énomène técent,· , 
mais est devenu une question de grande importance pour ,les pays 

du Tieres-Monde, au' 'cpurs des dernière~ années. 

Le droit international tr~ditionnel (classique) ne con-
~~ -

tl.Af{'t" "I3IUC,l1J!f A> limitation quant à ~'embauche (l'emploi) de merce-1/ ~I:;V 

naires • La seule interdiction apparait dans le devoir qui a 
. 

chaque Etat d'empêcher sur son terrltoire l'organisation d'expé-

ditions militaires hostiles à l'égard de n'importe quel a~~re 
. 
Et~t. Le recours croissant aux "soldats de fortune" dans les 

pays en VOle de développement a provoqué un changement d'atti­

tude de la communauté internationale~à l'égard de la légalité~de 

l'utilisation d'individus comme mer~enaires. 

Cette étude a pour but d'analyser la ~i9nificatian du 
". 

, terme "mercenaire", et les motifs pour. lesque'ls .l,' u~ilisat;ion de 

mercenaires lors de conflits armés est considérée comme inter- / ';.. 
, 

dite ou permise, puis de déter.miner si de nouvelles normes 

internationales rè~lem~ntant leur recrutement, formatiop e~ 

utilisation ont été' dégagées. 

,0 

vi - ' 

l, 

, . 



o 

\ 

, 
" < 

.: 

."' 

" r ) . '~~"~"f'sî" P "Wr,soo ~ r"'~ 5-~ -~, , 

lt has 

Unl.ted 

~uS'Sed 

A , 

/ 
/ 

INTRODUCTION 

,1"'" 

The use of meraenarl.es 18 not new in the world. 

in fact eXl.sted for centuries. However, in the 
\., 

Nations the problem of mercenariés w~ fir9t dis-

l.n 1960 gUrJ"ng the 'Congo (now Za1re) r1sis. No 

treaty or convention regulat1ng' the use of mercenarl.es has 

resulte~ from those debates. But a number of resolut10ns 
/ 

have been passed by the Un1 ted Nat10ns General Assembly 
" 

condemnl.ng their act1v1t1es and call1ng fo,r an end to the1r 

\ ? 
recru~tment and employment. The Organ1zat1on of Afr1can' 

Unit y (here1naft.er referred to as the OAU) adopted a dra'ft 

conventl.on on mercenaries 1n 1972. But its impact has yet 

to be seen Sl.nce i t ia not yet 1.n force and as the eXaInl.na-
~' i' 

tion of th1S convention will, show, it l,eaves many questions 

unanswe rad. 

Jurists on thel.r part, have pa'id scant attent10n 

to the prol)1em of mercenaries,. al.though a lot of informa­

tion on the;i.r activi ties has been provided by : jou~nall,sts 

and' hl.storians. Most textbooKS and treatise~ on inte~na-
. ' 

tional law do nct re~e~ speCl.f1Caily ta the quest10n of 

mercenaries~ Valuable referenceso to t~e .sl,lbJect are" fou~d 1 

'. for the most part, in artl.cles. Cont1nued absence of ~ , 

èomprenenSl.ve rule of l.n~er:natl.onal la~ reÇfulating the use 
• 0 

of mercenar.Les, t.he 'lack of scholarly .xesearch on the mât-
',. \ 

• 

ter leaves the foU.o')hng questl.ons ~ithout an authorit.~tiv:'e 

i 

{ , 

1 

e, 

. - ~ . l'· 
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answer: 

,. 

- 2 . , 

11 

1. Who i5' Ia mercenary J.n ü\ternatJ.onal law? 
'/ 

2.' Is there need for the 1.ntecnqtional cornrhu­
n~ty to regulate ~he use of merc~nafJ.e5? 

3. Does international law already ~egulate 
the recruitment, training and use of merce­
naries? 

,ff" 

These questions deserve, to be asked' and searching,-
. ~ 

ly examined. It 1.5 faJ.rlY obvious that ~he growing use 'of 
o 

merèenar1.es 'is an important problem facing the intern~~ 
o' 

tionai commudity. 
(\ '" 

The a~t1.ons of mercenaries 1.n Congo/ 

Zaire, Benin, Angol~, Comoro, Islapds ~and Seychelles (to, 
,0 , 

. mention only a few places)' have generated widespread debate . r 

on the subject of mercenaries. Secondly, the trial and 
, 0 .. , 

. , 
subsequent execution~of white mercen~rJ.es and the J.mprJ.son-

• 9 

, '.. f,[~ 

ment' of ten Others ,in Angola 1.n 197ç .. equally prop.uced 
~ ~ 1n~ \ 

responses of a h1.gh, magnJ.tude. ,F1.nally, Africa where the· 
1 

~r'oblems of m&'rcen?~ies h~.~~ ·been most felt' ~nd many thJ.fd '. , 
world countrJ.es whose const1.tutional J.nstitut~bns.are still 

:unstable cohtinue to face problems of internal strife that 
j 

resort to mercenarie~ is a realJ.ty. Therefore. there i9 an 
l, 

urgent need' to clarl,fy the 'legal.position. _"It 1.S J.n thJ.s 
o , , PL 

context of current internat1.onàl qialogue that this study 

is unaertaken. 0\ 

In Chapt~r r, problems relating to the defini tion" 

of the
b 

word "mercenary" will be examined. 

In Chapter II, the use .'of merèenaries 'throJugh 

hist.'ory shall be brJ.efly traced. Eînphasis will ce· put .. on .. 
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their raie i~ armed canfll.cts, factors wnich led ta their 

use and how they \Nere recrul. ted • 

: 0 Chapter III 'will examine the ,basis upon',~ Whieh. ,the 
... - ~. - --

claims "that the use of mercenaries is prah'ihl.ted.: ,,~~ '.:.':--

~ justifications have been l.dentl.fied and exami~ë~: 
- '-1 

namely that their use 1.S a threat ta the peaee, and,,,,, il ,'" ~' ' 

tllreat to the rl.ght of self-determinat~an. 

Chapter IV shall faeus on the claims that thè ûse' 

• of mercenaries is stl.ll lawful. One of the questl.ons -is' 

whether farel.gn l.ndl.viduals can l.ntervene l.n another State 

to protect human rl.ghts Wl. thout bel.ng called mercenarl.es. 

In Chapter V, the internatl.anal responsihility of 

aState whasé natl.onals take· part l.n armed eonfll.cts as 

mereenarl.es shall he examined. , 

Finally 1 in Chapter VI, the extent to whieh merce-

" 
naries can he sal.d ta he criminals under international law 

shall be discussed. 
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'. 0 

PROBLEMS RELATING TO DEFINITION . 

In a.rrt discussion of the Il $old~eI's of fortune" the 
, , 

first dfff~culty one encounters relates to the defin~t~on 

oo! mercena~. One possible reason for the diff~culty seems 

to be that theré are a feW' author:J-tative 1nterpretat1ons of . 
...... ,. " ' , 

the term~ The Un~ted Nations, for e~ample. does not define 

the term mercÈmary in i ts resolu t1ons. 1 In the wo rds of 

Professor Georg Schwarzenberger 2 the te~ mercenary, has no 

Legal defi'nl,tio~In th~S study, the term merCénary 

carries 'two ~e~ning~ a po~ular m~an~ng and a legal one. 

The former 1S descr~pt1ve and 'the latt~r L5 nOrmat1ve. The 

popular mean~ng pf the term mercenary is exq.ITl1ned f 1rst. 

Section' 1 : Popular Meaning of the TerDl ftMerCenary· 

In its popular sense, the term mercenary 15 used 

'in at least two ways which overlap and they could be S\.ml-

marized in one but because each repres~nts a certain trend 

~f tllought th~ tner~t separate conslderatlon. As Judge­

Advocat~ Daffala of Sudap, ln the course of a court-martial 

stSi't~d: "the mean1ng of the ward seems to have takeh 

.·different forros through different ages." 3 

/rhe simplest and perhaps the' most coml!l0n n.on-legal ' 
1 

definitirn of 'the term mercenary is offered by Robert 

1 

" , 

.. 

i 0 0, , 

" ". 

-.. 

, 
, " 

l' 
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Hughes, a Sri t~sh parl~amentarl.an. He defines the terms as 

follows: 

Mercenarl.es are nothl.ng more than hired 
kl.llers who murder ta order apd for no 
other purpose than commercial gal.n. '+ 

Two essential ',~~üements can be noted in the above 

" defini tl.on: one, a' persan ta be regarded as a mercenary 

must be hired ta kill, and two, the purpose of killl.ng must 

be for commercial gain. The defl.nition thus excludes 

persons who are hl.red to kl.ll for purposes other than 

commerc1.al'. If the purpose for kl.lling 1.S patrl.ot1.c, for 

example; theo the person who kills woulc! not be called a 

mercena,ry. The above definl.tl.on 15 closer to one aspect of 

the arrned' forces as understood 1.n pre-Roman antl.qu.J. ty. 

Edward Kossy f for example, states that, " t here eX1.sted or 

cQ-existed two dl.fferent conceptl.ons of armed forces; one 

was rooteq 1.0 the bel1.ef that every able-bod1.ed man has an 

inborn ob11gat10n to defend thé cornmun~ty he belongs to, 

the other was based on a full-t~e organizat1.on of more 

specl.all.zed armed forces (as, for ~nstance, cavalry) being 

the dut Y an,~ prl.vl.lege of a socl.ally elevated warrl.or 

~astel or of pal.d mercenary professionals. Il 5 It is the ',/ ~ 

latter category of armed forces that 1S consistent- with 

defl.nl.tl.on offered b'j, Robert Hughes. If every Cl. ti2;en, as 

"among the Romans, t.Ook 111.5 turn 1.n serv~ng l.n the army, 

such serV1.ce would naturally he gratUl.tous. 6 At 'tlus p01.nt 

1.n tlme 1t, seems that the nationall.ty of the hl.red soldl.er 

was hot a, necéssary 'element of the defl.nl.t1.on ~ 

" . 

• ' l' 

, \, , " 

" . 

l" 
1 
1 
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A more el~gant non-legal defin1tlo~ of the merce-

nary is provided by the, Oxford Englisb Dictionary. It. " 
, . 

defines the term as follows. 
, 

Work1ng merely for monetary or other 
rewardi actuated by ·self-interest. Now 
only of 'so~diers servlng, in a fOJ:6.l,.gn a~. 7 

,Ll.ke the first def1nit;Lon tl)e emphas-Is, here is on ' 
. ' 

those.who are armed. A desire for personal prof1t on the 
, , 

Pl'irt of, the soldl.er continues te be a relevant d1st1ngul:.sh-

1ng feat:ure,. 'But I.ml1ke 1.0 the first def1n1.t,lOn, the 

purpose ,for ,fighting 1$ not' restrl.c't;ed to pecunl.ary ga1n. 

It - can be ,for other reward. And other reward ,could prOba-

bly include ga1~S which arè not commercial. ' The major 

irnprovement over the first def1n1t10n, however, 1S that 

under the sec,om;] defin1 tion the soldier serves in a foreign 

country. 'nus ·def1.n1 tion lS consistent W1.t.h the character 

of arm1.es of Europe be~ore the end 'of the e19hteenth cen,­

tury.. Unt1l the French Revolutl.on, wars were fought by,- . 

-professl:-0n~l soldiers who were employed by the State and 1.n 

many cas~s'were not of the nat1.on*for whose cause they 

fought. Forces were usua,lly" levied and d1.sbanded ad hoc-.· 

But the F~ench Revol~t10n and the system of conscr1.pt1on 

t;ansfor-med the whole spirit of war'.8 Decrees were passed 

providlng that,' "aIl Frenehmen shall be :in a permanent 

readiness for' s,ervlce of the ar1!ll.es." And orderl,ng the 

imprisonment of aIl forel.gners with Wh10h the French Repub-

lie is at war. 9 Mercenar1es' lac]/; of dise1pline and i ts 
, , 

aeeompany ing 'social pr.'Cb.l,ents seern, to have been ohe of the 

, 
/ 

'1 , ,. 
~ 
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factors behl.nd the feeling for a native French l.nfant~. 10 
" 

Follow~ng the ~rencW e~ample, the rest of E~rope reorgan­

l.zed thel.r annl.es ,on a national basl.s. il Male the 

~atiohal charaèter of thé Europ~an armies has changed'sl.nce 
"J) 

the French Revolution, the ~eanl.ng of the term mercenary as 

understood thèn has s~rviyed. However~ thia does not mean 

, that all: fore~gn sol~l.e.rs are called, mercenaries. 

Nic:colo Uachiavell,i, ,12 for exarnple, dis~l.nguishes 

,'between foreig~ pe~sons· hir,ed by a sovereign who i8 in-

v~l ved. in an armed' conflict and fore:tgn ,sOldie-rs who are 

sent by ,one,sovereign to f~9ht for another soverel.gn. He 

,limi~s the te~ mercénary to the ~ormer,' calling the lat,ter 

"'auxiliarl.es'~. Accord~ng 'to',~1achl.avellJ. rnercenarl.es y.rere " 

"fre~ ,l~cers" sUnl.-lar to the Il free companl.es" ot: the 

r1iddle Ages, professiona.;L wa'rrl.Or;S' recrul.ted on an ad hoc 

basi,s and held tog.ether 'oy le~ders' of strong' person.all.~. 

With r'egard to auxill.aries he 'wrote: "When one' a~ks a 

powerful nel.ghbo~r to come to aid,and defend one with his 

force!:'!, th~ are termed "auxiliaries. Il 13 The practicaJ. 

,,difficulties ,~~ nlàking a distinc~i'on between m~rcénaries, 
.. , 

and à.uXiliaries are point~d. out b'.f J.M. Gilbert: 

" 

1 
However 9lear their clifference l.n theory, " 
i t ta not alway s, possible tp distingul.sh 
between ~ercenaries and auxiliaries.· Bath 
were foreign, both were professionals; both 
served under alien officers and bath were 
impelled, to a'greater or lesser degree by 
hope of rnaterial reward - for even aU~l.lia­
ries, though 'drawl.ng no pay fr.om the ruler 
in whose 'cause they fought, could hope, like' 
mercenarl.es, for penslons, booty, ransoms, 

:and similar extraneous emoluments. l~ 

" . 

" 
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The hasis for the distinction be~ween meroenaries 

and auxiliaries, acéording to Machiavelli, is not the' 

motives of.thoSe who fought but which sovéreign pai~ them. 

~The lUOtives of, foreign soldiers, h,owever, i8 still a basis 

for distinguishing: those who figh,t for personal gain and 

th09e" who fight with commitment and without pay. Whilé',the 

former are .c,alled mercenarl.es, the latter are ref'erred to 

.as, ~ôlunteersf Col~n ~egum, a well-known jour?alist and 

-writer, ,for example, writl.ng l.n the Observer ,defl.ned vQlun~ 

, ,,_ /-.:r .teers as: 
/' / . 

Volunteers on the other hand - whether of 
the I"eft or the Right .... are primarily 
motivateQ ~ ideals, and are willing to 
sacrifice themselves for causes without 
thought of compensation. Those who 

"--' joined either side in the Spanish Civil 
. ,War", or who fO\1ght. in Israel, accepted 

the o~dirtaty conditions of pay and ser­
, vice of those theyDwent to help. 15 

, , 
The defini,tien of the Oxford ,EJlglish' Dictionary 

.fj 

was adopted by a. cour~-martial in the Sud an. In this case 

Colonel Rolf Steiner, a former Nazi y~uth mOvement member 

and storm-trooper, crossed the border of t:he sou,t,hern part 

of, the S~dan,· 'jOi:-ned the Anya-'nya rebel army and aided them 

in waging war âgail1st the Government. 16 While on his way 
\ 

to Uganda, he was' arrested by Ugandan author1ties and ~as 

handed over to the Sudan wher~ he stood trial for various 
, , 

offenc~s including that or being a mercenary. After 

examining a numbèr of definitiops and after q~ôt~ng Antony 

Mockler 17 that no hard,and fast,definition of a mercenary 

can he fo~ulated the Judge-Advocte co~cluded: 

", 

, " , ' 

," . ~ 
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----------------However, the rnean~ng popular ~n current 
language' of the word seems to be akin 
to its def~n~tioh in Oxford D~ctionary, 

-a soldier fighting i~ a foreign country 
for money. 18 

Secti.on 2: ·Mercen~rx~' in ''rrea* Law 

A. Under Protocol 1 Additio~l Ito the Geneva 
ConventIon. of 12 Augu.t, l§i9 I ' 

5 

1 
1 

The most comprëhensi~é de fInit ion 'of the ~erm) 
mercenary is provided in the-Protocol l Additional to 'the 

Geneva Conventions of 12 August, 1949 and relating to the 

,Protection of Victims in International Armed Conflicts. 

Article 4( of the Protocol reads as follows: 

A mercenary ia arrt person who: 

, (a) is specially recrui ted locally or abroad 
in order te fight ~n an armed conflict; 

--
(.b)' do.s, ~n fa'ct., take d~rect part in the 

hostilities; 

(c) is motivated to take part ~ the hosti-
li ties essentially by the desire for ' 
private gain and, in fact, is promised, 
for or on behalf of a party to the con­
flict, material compensation substantially 
-in excess, of that promi,sed, or paiâ to 
combatants of s~ilar ranks and functions 
in the .armed forces of that party,; 

(d) is neither a national of à par~ te the 
conflict nor a resident of territory 
controlled bY a party te the conflict; , . 

, ' 

(e) has Qat been sent by aState which 1s 
not a party 'to the conflict on offi~ial 
dut y' as a member of its armed forces. 

The analysie' whioh followe immediately also, 

applies to the definition in a draft convention before the 

\ 

, , 
" • 
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: Unit!d.Nations Ad Hoc Committee on t~e'Drafting of an 
,'_. ~ '. '" ....... ~ 

International Convention Against the -Recrui tment, Use and 
,. .... ,;.1. ~ 

Financing of l$!rcenari'es 20 and which forros a basis for the 

drafting of a finaL- conventioR. 21 , This approach is adopted 
<> 

beca~se'~th definitions are identical. This similarity is 

oot accidentâl. Nigeria has been responsible for intro-
, , 

duèüig' :bOth drafts. Nl-geria introduced the original pro-

P?sal at the 19'76 Session of the Conference on Inteina-

, tional Huroanitarian Law. 22 At the 1977 Session of the said 

Conference, Nigeria wa~~e by informal negotiations to 

gain ~idespread agreement ta a definition. 23 The draft 

, cOnvention before the Ad -Hoc Commi ttee was presented ~ the 

Nigerian delegation during the Thirty-Fifth Session of the 
,-"'-~ , 

Ge~ral Asaembly of tlle United Nations. 24_ 

Turning to the definition of mercena:y in protocol 

l, 1t may- be argued that if such a defin~'tion la ï.ncor-

porated in municipal legislations seeking-to prohibit the , , . , 

training, recruitment, 'and use o'f mercenaries, then, 1t 

would be of 'l.iroited application. First-, pers(:)Os who re­

cruit others ta fight as mercenaries andfurnish armsseem 

to be excllided from the definitio~,. ,This is a significant 

/ômission. Recrui~ers of private soldiers for'foreign 
/ ' 

missions have in the past played a very impOrtant role in 

the succe88o~ mercenary àc~ivities. 1t may he recalled 

that during the Angolan_ trial of mercenaries, the court 

! 
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-
received a telegram from Bufkin# the ch'ief recruiter in the 

'United States, which was read aloud" to the audience. In it 

Bufkin stated~ ,"r am at present recruit'ing for 

Rhodes ià • '1 2 5 

Equally remarkable is thé work of Hank Wharton,' 
, 

the German-American airline operator in the Biafran War. 
, ' 

He d1d not fight at ali, but he contracted to run guns to 

Biafra. ~e journey He operated three large airlines. 
l " , 

started in !.isbon through Bissau, formerly portuguese , 
Guinea and Sao Tome. Jopn De St. Jorre described Wharton's 

role: " 

Whar~on's shoe-string operation was, for 
many critical months, the Biafran 'pipeline' 
on which the country's very existence 
depended. Arms, emissaries, money, jour~ 
nalists and later, medical and relief 
supplies, shüttled baek and forth weaving' 
a tenuous but remarkably sturdy life-line 
between Blafra and Europe. 26 

Those instances m~ serve to illustrate the point 

that a definition of mercenary in a statute seeking to 

,prohibit the use of mereenari$s, to be effective, must 

include the recruiters and ~uppliers of arros. Reçommending 

the punishment of those persons who sponsor others for 

hçstile military expeditions, Roy Emerson Curtis wrote: 

The State would find prevention impossible 
if it attempted to pun1sh only those who 

,were to engage in the actual fight1ng. 
Those who'provide or prepare"the means of 
an expedit10n are in fact the real offendera 
at mùnicipal law4 Whether they are acting 
as pJ:'incipals \)r accomplieeai,. For they' 
GOnuni t the' abuse of the 'terri tory and 
resourees which the State ia under obliga­
tion tO prevent. Where contr~butions of 

".' ':" ,,,,,,. .." ••••• <Il00, '.-' f'"" , 
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money, arms, or other provision& hav~ been 
made, the hostile purpose'is very apparent. 
These are things which will be a material > 

aid to the expedition and will add to its 
chances of ,suc'cess. 27 

On the issue of gain by emphasizing the point that 

matërial gain should be in excess of thae paid to co~ 

batants of similar ran~s and functions in the armed forces 

of a party to the conflict, the definition under Protocol l 

excludes persons who fight because of be'liefs,' religion or 

ràce. On, the significance of this latter point ,Burmes,ter, 

in his article sta~es: 

ln many cases, monetary r,eward will not be 
the sole, or ~ven primary motivation which 
will lead foreigners to part~cipate in a 
conflict,' Of t,en foreign volunteers wl.,l,l 
take part in an armed conflict for politi­
cal or ideolog~cal reasons. 28 

And as Lord MeNair concludes If in almos't every war w~ll, be 

found fighting' foreign'volun~eers attracted by the desire 

of empl?'yment or love of adventure or sympathy wi th the 

catt_~~, 'af o~e of the belli~erents." 2 9 

,Even for domestic Law a def~n~tion which relies, 

almo~t'exc~usively on the motivation of' the participant as 
, 

a basts for de;ermining the legitimacy of conduct has been' 

found to be unsatisfactory. The Report of the Committee of , . 
PrJ.vy Counsellor~ appointed to inquire ~n the recruitment 

of mercenaries is the United Kingdom, for exampl~, stated: 

Any defl.nl.tl.Qn of mercenaries wh,ich 
requ1res positive proof of motl.vation 
would el.ther be unworkable or so hap. 
hazard in l.ts applic~tion as between 

-
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comparable individuals as to be unaccept­
able. Mercenar,l.es, we think, can only be 
defined by reference to what they do and 
not by reference ta why they do lot.. ,3 a ' 

B. Onder tlle CAU Draft Convention of .1912 31 

Article 1 of the OAU Draft Conventloon provides as 

follOlNs: 

Under the present Conve'ntloon a merce~ary 
is class~floed as ~nyone who, nct a national 
of the State against which his actions are 
directed, is employed, enrolls or Ilonks 
himself will~ngly, t9 a person, group or 
organ~zation whose aim is: 

( a) te overthrow by force of arms' or by 
any other means the government of that 
member State of the Organization of 
African Unl..,ty ~ 

(b) to undermine the londependence, terri­
torloal integrl.ty or nOfffia~ worklong of 
the institutions of thé"- said State; 

(c) to black by any means the actlovlotloes 
.. '" of any liber;-ation movement recognized 

by the Organlozatloon of African"Unity. 

Article 2 

Anyone who recrU1.ts or takes part 1.n the 
recruitment of a mercenary~ o~ l.n the tral.n­
ing or in financing his actl.vicies or who 
gives hirn protectloon, commits a crl.me l.n the 
meaning of paragraph 1 of thl.S Artlocle. 

o 

Under the OAU Draft Convention it 1.S an offence to 

be a mercen~ry and a person is a mercenary 'if he fulflolls 

the conditions set OUt in the Convention. While Article l 

of the draft Conventloon states that a person to qua~ify as 
. . 

a merc~nary should not he a nat1.onal of the 5tate against 

~­, 
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which his actLons are directed, ~t does not specify the 

capacity 1n which that person fights. ls it not relevant 

that such a pers on should fight in a pr1vate capacity? The 
, , 

IL terai reading of that article seems ta imply that if a 

persan has been sent ~ aState to engage in host1lit1es he 

may he trea ~ed as a mercenary b'f the Stat~ against 'which 
1 -, 

his actions are dLrected. Tàke, for exampIe, ~e recent 

fighting between EthiQP1a and Somalia. 32 Under ArtL'cle 1 

of the OAO draft Convent1on, Soma11 sold1ers coulâ Qe 

treated ~ EthLopia as mercenaries and not as pr1s0ners of 

war and vice versa. It 1S unlikely that the Afr1can Heads 

of State meant that to he the case. The more p~ausible 

lnterpretation of the Lntent10n of the Afr1can' Heads ,of 

State is that in a sltuatlon where there lS ~ conflLct 
f 

between two or more States a person to qua~1fy as a merce-

nary shouid not be a national of a partY ta the conflict 

and should.fight in a pr1vate capacity. WOuld there be, a 

difference where two States are at war and one of thern 

invites a friendly State ta help her ln the,execution of 

the war? Under Article lof, the OAU Draft Convention, the 

soldiers of a third State could be treated as mercenarles 

and nat as prisoners of war. Cuban s~ld1ers sent 'of the 

Government of Cuba to fight for Ethiop1a a9ainst SOmalla, 

'. ' 

could, fur' example, 'be treated as mercenarles ,on 'capturE! by 

Somalla. Traditionally, soldlers sent bj' a Stat.e to p~rtl­

clpate in a conflict have been,excluded fràm being· called 

mercenarles. 33 On the assumptlon that th'e above 

" 
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construction v.:as 'not; int.ended bl': the drafters of the vAU 

Draft 'Convention there is need" then, for an: am.endment of 

Article l to include a'provision that'à pers on to be ? 

~ merce~ary-should not have_been sent by a State~ 
':: 

" 

C. Under the Draft Convention on the frevention and 
Suppresaion of Mercenarism, 1976 34 ' 

,) 

, , 
Finall~ attention is focu~ed on the provision of 

the "Luanda Convention". Th,is draft Convention is ~>;he work 
, ./ ~ 

of the International Commission ot" Enquir-y', on r-1~rcenari~s. 

The Commission comprising' of 51 lawyers 'from t.hirty-seven 
~ ~ :;... , .' ... , 1 • ,~ 

countr~es, wa~· ::~'n.vlted by the 

the pr9ceedings of the trial 

Govetnme?t oZ',' n~ola' ~t~ ~ttend 

of 1;:he. meI'c~ a.r~~~ ç:aP"t:.ured 

'during' the Civil \lar, ·tlr~.ft an internatio~al ,convention on 
the suppression of mercenarie,s, prepare a gerieral declara­

tion on the sUbject' ~~d, report', on' th~ fairn~ss of the 

trial. The majority of.~he members of the Commission who 
, . 

draftèd t}le conventioI']. were' i~~ers wi th expe.rience in (> 

internationai law. But as Professor ~éslie Green35 rightly.) 

'points out, the commiS~ion~ad no" off~cial international 

./ , 
basi$ and consequent),y, rs ~ronouncements ar~ not author~-

tative. Nevertheless, the~ are still usef~l. for purposes 

of examining the quèstion of definition of the term met',ce­

n~ry~ Article 1 6f the draft Convention provides: 

/ 

The crime, of ~ercenarism is'committed by 
the individual group or association, 
representatives of State ~nd the State 
it$elf which with,,:t;;h'~,,~-m of qpp~sing 
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", .. 
Dy armed v101ence a process or self­
determination, pract~ces any or the fallow-
ing acts: \ , 

(a) organizes, finances, supp11es, e~uips, 

tra1ns, pramotes,.supports or employs 
1n any way military forces consisting 
of or including persans wh~ are nat 
nationals of the country·where they 
are going ta act, for personal gain 
throuçh the payment of a salary or any 
other kind of material ~ecompe?se: 

\ 

(b) eglists,'~nrols, or tries to e~rol in 
the said forces; 

(c') allows the activities mentioned in para­
graph (a) to beB arr,ied in any terr1 tory 
under its jurisdi tion or in any place 
un~er its,contral?r affords,fa6ilitie~ 
for trans1t, tra port or other opera­
tions o,t the above-mentioned for~es.' 

Bath the GAU and the Luanda draft Conventions 

'The defin1 toon , 
" " 

propose to create a cr~e of mercenarism. 36 
, .... 1 ... 

of "the Lùanda draft Con~ent~on however 1 is rather +estric-> 

tive in that if it were inof9r~e protect1og would be" 
• 1 

extended to. a pr:ocess of se,lf-determ1nat1on only. This 

provision could be br~adened to includ~ the proteçtian ~f .. , ~ " 

other major purposes of the Chart.er of 'the United Na'tl.ons., 

Section 3: Conclusion 

, - l , 

It follows from the fo'regoing~\ considerationS, that" 
, ~ ,. -

the notion "mercenary" may be defineà 1n dii;ferent 'way s. 
1'-1 • 

This is true whether the terril is de'fined in the popular 

sense or in the legal sense. 
l" 

It 'is however, subID1t'ted that 
~ 

the popular mean~ng of the term mercenary is not the con-

"cert;l of internati'onal law. 'The persan qualifies to Q,e 
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called a mertenary, "by what he does and the motives which 

,- drive him to doing l.t. In that ca$e a J:;~ule of l.nterna­

tionai law is not necessarilr violated. ',Tl'\e mere fact that 

a. person partl.cl.pates in a war in a private capacl. ty or 
-

, uses forces shouid not automatically make hnn an object of 
. <.... f" ' .... 

international law. The reason is that: international law , 

has not ''outlawed the use of force "per se. 37 It has only 
... - .. ~ ,-:,. 

limited the conditions llnder which force can lawfully be 

used. The prohibl.tion of the use of force is found in 

Article 2 (4.) of the Charter of the United Nations. It 

provides ~hat, "AlI members shall refra~n in their interna­

tional relations from the threat or use of. force against 

the ter~it~~ial integrity or political independenc~ of any 
- «".;;. 

State, or in any '.manner inconsistent with the purposes of 

the United Nations" " 
\~ 

If the use of force b:! ~--party to a 

conflict is lawful, i.e. if that party has een the subject 

of an armed attack, then, thIrd partl.es ma . l~~fully assist 

in the collective· -defence. Thl.s rl.ght of collectl.ve 

defence is .recognized under both custo ry internatl.onal 

law and the United Nations Charter. A/ticle 51 o~ the 

Uni te~_ Nations Charte;-, . for exampl e, rxpres'SlY reserves the 

right of individual and cOllective, tlf-defence if there is 

an arrned attack.", It is on the bas! of the above prescrip­

tions that so~e writers have justified the military assist­

ance of the Unl. ted States to the former Repub lic of 

Vietnam • Professor John Norton Moore writes: 

1 
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Assessed against this fuIidamenta~ structure.­
defensive as,sistance of the Repùblic of 
Vietnam is Ülwfu1 ,under the Illost widely 
accepted princip1es of cl,lstomary, interna­
tional law ànd the United Nations Chart~t. 3 a 

'~: 2 ~ 
Under t.he popular meaning of the tern1 mercenary, a 

i8 a mercenJry ;i.f he participates in a foreign 

venture ana it is immateria;L whethèr the side on which he 

f1ghts i8 using' force. lawfully or unlawfùlly:~ What matt:ers 

is that the soldier should De motivated by persona1 gain. 

On the other hand, the internat~onal c~munity s~ems not be 

concerned with a mercenary by whatever name called. lt' loS 

concerned' w~th a for~~gn sold~er who part~cipat:es in an 

unlawful venture and in a private capacity. This meaning 

i8 born out by the provis1.on of the OAU Draft convention, of 

1972. Although ,the United Uations has not defin~ the 'l'0rd, 

~~;;~ce~ary~' in its t:~so~utions condernning the recruitment, 

training and Use of mercenaries, the focus of t.he condemna-

tion has been on privaote roreign soldiers whose us'e of " . 
force is a threat to the peace/ 39 a threat ta 'the right ,o,f , 

self-deterrnination, 40 and an int.erference w~th frie~dly 

relations between States. 41 Used in this sense" the' t,em 

mercenary is intended ta carry norma tiye overtones, as to 

- the ·legitimacy of the con<;iuct of foreign soldiers. lt doès 

provide an answer ,to the qu~stl.on of whe,ther the use Of 

foreigri sbldl.ers l.n a given case should be permissible or 

impermissiOle. lI'he OAU oraft Convent~on, 1972 and the 
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,United 'Nations Resoluùons in -tl:e 'matter 'of ritèr~énane~' 

'have in th~s ,'respect rel~ed on the' notion of the just w<;lr . 

The Just war doctr~ne provldes that recourse to waris 

permissibl.e where the cause therefor is juste 42 ,This mode 

qf seeking ta 'clarify the legal position of mercenanes is 

not entirely a ct;eature of conternporary international law. 

Hany cl~ss~cal wrl.ters w~re equall\ more concerned with the 

j ustness of the éause which foreign soldiers fought th an 

wi th the1r mativational factors. Vl.ctor1a. for exarnpl e 

state: 

" l also rnaintain that those who are prepared 
to go forth to every war / who have no care 
as to whether or not a wfir is just,' but 
f6110w hl.m who prov1des the more pay / and 
who' are moreover, not subjects, comm~t a 
ml')rtal sin, not only when they actually go 
to bat1;le, but whenever they are thus will­
ing. 1+3 

Grotius a.lso pointed, out that: 

Those alliances which are entered 1nto, w1th 
the Desl.gn and Promise of Assistance in arr:! 
war wi thout' regarding the Merit of Cause 1 

are, al together unlawful; 90 there i5. no 
course of life more abominable and to be 
detested, than that of mercenary soldiers, 
who withaut ever considering the Justlce of 
what they a'l'e unc1ertakl.ng, fight for the 

, pay: who By their Wages and Goodness of the 
Cause Compute. 4'4 

~ Cer:tai,.nly, the meanl.ng of the just war -doctrine 

has changed. A war was -consl.dered ta b~ Just when 1t was a 

punisbment for a wrong., 45 And each S tate was competent to 
'Ç'(';> 

,de,termine what was just and what was not. 'i'oday 1 resort to 

the use of force is. permisslble or j ust only if i t 15 COtl-

sistent. with the purposes of the Charter. 

" 

1. 
1 
1 

l 
! 
1 ' 

1 



r---~------__ ~ ______ ""~""""~$~ 

,20 ,-

In 'this ~1i.udy" therefore, a ,def1nit;,ion, of merce-- , 

~ary 1 thât ls recommended is a person who: 

(a). recruits Or is recru~ted te tal<e part 
in an unlawf~ use of force; 

{b) 1.5 not a natl.onal of a party to an 
armed confl~ct; and _ 

{è) has not been sent by a ,State on ofb-' 
cia'l dut y,. 

It' LS clear' from the above ,recomm~ndatiori that 

sold1ers, sent bf a Sta,te are excluded •. The reason for 
. . , 

recommend1ng the 'exclusion of sold1ers who have, been sent 
- 1 _ ~ ~ 

by' a State on off~'cial dut Y fr?m the d-efl.~~tion of merce­

nary is ,not because ,such use - of force i9 always p'ermis~i­

b.l~, rather, it i9 because whene,?:er. the' State itself 

,becomes a direct partY to' the carrying out.of hostilitieS 
, . 

_ against other States # lt ois dfrectly answerable to the 

'~ffended Statè in part1cular and to the international 

communi ty in generàl. The l.'nqu1.ry in thl.$ study is lJ..ffi1. t~d 
, , 

te the lawfulness of the use of force by indiv1.duals in 

the:Lr prl.vate capac1.ty f '~cross .~nternati~na.l boundarl;es. 

The dl.rect partl.c~pa~ion o~ th~ govèrnment destroys the 

private nature of the ~se of force bf J.ndl.viduals and it' 

beco~es a puoll.c undertaking. 

J, 

~-,:". 
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CHAPTER II 

THE USE O~ MEllCEHAlUBS TBBOUGB UISTORY 

( 

1 The use o-'f,~cenaries in armed confli,cts is an~ 
,f 
'f. 

old phenomenon. The me'rcenary soldier is to be" found in 
\ 

al.most elry hi9~lY organized society. l A great deal has 

been wri ten on tre subject but in the con~ext of this 

study i~ would be \ too ambi tio\1s a task ~p r~trace the 
1 

history of the use of mercenaries from ancient tirnes to the 

present day. Tnerefore, only a brief survey ';i8 offered and 

not necessarily in a chronologieal order. Àmong the 

,sal.ient points to be emphasized are: who are tnese merce­

naries; ~hy was it necessary to engage' them? and how were 

they recrui ted? 

Sllact.ion ~: The Ro~e of Merc.naria. in Armed Confl.icts 

Greek tradition named the Carians as the first 

mercenaries. The earliest mereenaries are those of the 

Saite Kings of Egypt, beginning with Psammtichus 1 (650 

B .. e.). His mercenaries are described by Herodutus as 
\ . 

Il Io'nians and Carians" 1 later "Greeks and Çarians". The 

Cariil'rlf3. and- J\S'iatic: Greeks, between t.hem monopolized dynas-
, 

ti.~s\, in the sevénth and sixth ee'?tu~ies a.c. ,2 

Prohably the 'Most pr;olific perl.qd ,for Greek 

solCliers was th~t of the Successors· Wars (32~-301' à.e.). 
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They went a.s far as cyrene and Carthage, and as far east as 

the Bosporan Kingdom of the B~ack Sea. ' !lut Greek merce-

naries were onrly a part' of the mercenary population of the 

Hellenistic'World. Barparian fighters a1so were a source 

of soldiers for the 9reat powers. carthage, for examp1e,. 

recr~iteà frqm thë best fighters of Spain, Italy and 

Northem Afr ica ~ 3 " ~\ 
\ 

'" 
In Italy, during the th~rteenth, Dourteenth and 

fifteenth centurl.es, the army consisted of mercenary s01-

diers and mass levies. The It\ercenaries of the thirteenth 

cen~ury served as individuals while those of the fOdrteent~ 

and fîfte~nth centuries were mercenary companies of the 

: condottieri. The majorit1 of these mercenaries came ;:rqm 

Germany. ~ 

,In En~,land, the employment of foreign soldiers by 

her rulers ~s as ::01d as, the nation itse1f. 5 Tacitus speaks 

of the Batari, -the Tungri, and the Usipi, German auxi-. 
liaries who-as~ist~d Agricola irl the conquest of Britain. 

, . -

The first Anglo-Saxons were invited to' Britain as merce-

naries and theoj were awarded gr~nts of land "on condi.tion 

that they protect the, country". t-1ercenarl.es comprlsed "the 

èlite 'co;rps" of the Saxon fyrd,. the forerunners of the 

Tudor ml.litiai while under the
y 

Normans, IOtfe most sl.gnifl.­

cant mili tary expense" was the outlay of hlred soldl.ers. 

They played a substantial part in pre. and post-conquest 

, 'warfare~ 

- , 
1 

" 

-.. , . 

\ ' 
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As regards the Tudors' foreign soldl.ers fl.gure, 

prominently in the very foundatl.on of their reg ime. Henry 

,VII, while stl.ll Earl of Richmond and fugit.ive in France, 

received money, ships, artil1ery and auxiliaries of about 

two thousand from the government of Charles VIII. 6 For~ign 

soldiers figure prominently in the mUi tary annals of the 

remainder of the reign. These mercenaries and a~iliaries 

recrui ted at the beginning ef the reign - were almost exclu-

sively lands pikemen and neavy cavalry. Pikemen and men-
o -

at-arms were recruiteq :mainly in Germany and Holland, while 

light-horsemen, acqui!ed ihitially from the sarne territo­

ries, were increasingly sought among the bands of Italian 

and Spanish free-lancers and among the exiled Albanian and 

Greek Stradiots. Those soldiers equipped with firearms 

were Italians or Spaniards. 7 

During the Cr1mean war, Great Brltain recruited 

mercenaries from Germany, Italy, Switzerland and the United 

States •. However, their role was not very sl.gnl.ficant. 

- ----.- ----:---',,~' 

l 

~ 

f1any of them were hit by cholera and hostil.i, ties were sus- '1 

'pended on February l, 1856 before'they could be coWnittéd -------______ _________ 

- to battle. 8 

The employment of ffiEtrcenaries by the Katanga 

secessionist in the Congo (Za,ire) 9 from 1960 to 1963 and 

their subsequent use by Tshombe and Mobutu Governrnents 

against the Simbas fran 1964 onwarq.s marked the first occa­

sion aince the Spanl.sh Civil War that a group of forel.gn 

volunteer force_ had peen employed on a large scale • 

.-

. , 
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According te Mockl er l 0 the. history of the congo/ Zaire con­

flict fâlls conveniently into three periods: 'the Katanga 

Secession, from July, 1960 to January, 1963; the Simba War 

from Ju1y, 1964 ta the end 'of' 1965, ,and a period of plots 

against Mobutu, from ear1y 1.966 till November, 1967. 

The Katanga mercenaries came ,from France., Belgiurn, 
-" 

Bri ta~n, ,Southern RhodesiëC and South, Afr:i..ca. M:Jst of them 

were ex-servicemen. °They.'carne from van.ous walks of life 

and the mot~ves for enl~strnent ranged from financ~al 

reasons, domestic t,rouble and 1 ust for adventure to a 

desire to serve what they considered a good caus~. 

~e first group of French mercenar~es were under 

the command of Faulques, who had been a'n off~cer' in the 

Legion. Other French officers and NeO 15 went 'ta Katang~ 

later. Arnong these was Bob Oenard who had been an NCO in 

the French marines and later a pOliceman in Horocco and 

Algeria. He ~~k over command of the mercenaries for the 

last battle against the United Nations. 
. , 

the English-speaking meréenaries were under the 

command of Capitain Richard Browne, an Englishman. They 

included A1astair \'licks who hët.d ernigrated after the Har to 

Rhodesia; Jerem~ah Puren, ~ Afr~caner who was,appo~nted 

t~tular Com~nder-in-Ch~ef of the Katangese air.force, r41ke 

Hoare, born ~n Dl,lb1~n, sa~d ta "have fQught in" S'urma after 

which he emigrated to South Afrl.ca, and Jean Schramme a 

Belg~an ex-planter. 

" 

\ 
\ 
1 

c' 

, . 

\ 
, 
" 

\ 
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, 8 

These mercenarl.es were behind, Tshombe in his 

struggle agal.nst the United Na t1.ons. 11 'The strugg'1e ended 

wnen: Tshombe was c;lefeated in :the ea~ly par1=- of 19-63. Wi th 
1 

the end of the ~ttempt~ secession of Katanga the,Unl.t~d 
, , , 0 

Natl.ons Force was withdrawn on June 30, 1964. 12 

Following the withdrawal of' the United Nat1.ons 

Force, ,the situation iFl th-e Congo rapi~1y deteriorated. ,On,' 
/ , , 

J~ 9', 1964, Cyrille Adoula, 'who hadJ resigned; was re- " 
IY'"fr ' ~, ~~ J 

placeo, by '"'Moise Tshombe as Prime ~1inister to head a tr·an-

si tional, government wi th ----the main task ,of preparing the 
, ' 

forthcoming elections. Tshombe had just returned from 
l ' , , 

exile. 1 Shortly, there?fter.,. a revoIt, known a~ t:-he ,~:imba 
1 

revol t against the central government started in the pro-' ., " . 
vince of Kwilu.' 

, ~ 

~t was led by a former minister, "p~e.çr~ 

Mulele. The revoIt recei'lled m,oral and mate.r1.al suppoit 

from the Chinese. ' The Chinese actl.on lec;1 the Amérl.cans to 
> , 

" support the cent~al -government. :t'bey. suppl1.ed planes 
. '-

including t1'l~' large. D130 transport" planes and pilots. 

The' Simba revoit was initially' successfui l.n that 

the i,nsurgent forces extended thel.r control ,over vast' 

r~ions in the ea~terl1 part .of the country inciuding • 

Stanleyville, w:here they establ~s!led a dl.ssident government 

under Christophe'r Gbenye. 
1 

With increas,ed military assistancè' frqm Belgl.um 
JI. 1 

and the United States, Mr. ,!,'shombe a:ttempted to regain the 

lost terri tory. He aiso recrui ted mercena'ries. 
Q-
He ~aIled .... . 

, 
Mike Hoare and Jerem Puren fram South Africa and gave them 

'." 
~ ~) 

" 
" 

" 
, ( " . 

0' 

; 

'. 6' 

"1 

, ~ 
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'. 

a ~ommiss10~ to form'q group of.wnitê ,mercënaries to be 

known as 'Five Commando. Schranune - and tl)e' Ke'ittangese gen-

... 
darmes 10 over 8,000; in all, prossed the' ~order from Angola 

and re-entered Katanga. Hàare was the eoÏnmander of the , 
'" mercertaries in the field, Puren wa~'the liaison and 

ad~inistrative offieer, whi1e Wîeks was the ~econd. in 

command. 13 

By October, 1965 the mercenarles had recaptured 
" , • Q 

the towns from the Sxmbas and the revo1t co11apsed. After 

the co11apse of the S1mba revq1t, General Mobutu 1ed a coup 
~ , Q 

on November 25, 1965.' Tshombe went' inte exile once,,~gain. 
< 

On June 30, 1967, Tshombe"was kidnapped on a 
" , 

private flight, to Hajora an?' was 'flown tp :1\.lg1e~s:- On Jull' 

5, 1967, a cable from the President of the Democr?t1c 

Repub1ic of the Congo was ,transm1tted to !-he, Security Coun-
, 0 

fJ' • 
cil sta:ting that, a group of mercenaries had, been paraehuted 

at the Kisangani airport. Mergenaries Of Bèlgian, French 
.' fJ 

and Spanish orJ.gin, joint1y wi th fo:-mer Ka tangese gen- , 

. darm,es, had started hosti1i ties at Bukavù. On August ro, 

1967, another co~unication- from the congolese' Minister for 
; " 

Foreign Affairs was transmitted té th~ S~cUJ;ity Council in 

which he 1nfQrmed the' Council of the presence at' Lu'anda of 

',mercena/ries and, two planes 'oc Re,~uestj;~g action by the Secu- • 

r1 ty Ç9unei1, the Minister {or Fore1gn Affairs, and Extérria~ 

T'rade df\the Democratie Republic', of the Congo," on November 

3, 1967, ~eharged that on,::~h~ 'e~~nlI}g of,llovember 1; an 
" , 

ariiled band' ,?,f mercenan.es had 'in,vàded the Congolese' 
" 

,\ 

, , 

, " 

" 
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territory - at Kisenge. 
~, 1 

Although all mercenarles had been 
1 

ordered by . his goverrunent to leave the êount~ ,as from July 
... .;,-',..,.1" 

~ ~,~ -
1967, he said in a let ter to the,'0presldent of., the Securlty 

Counc1.1 that the mercenaries under Major SchJ;'amme had 
"'~ . 

r'eb~lled and Çlc,cupled Bukavu where h9ht~ng had agaln bro-. 

ken out on October 29. 14 On November 5, 1967, the forces 

of the cen tra1 goverIl.(1lent retook Bukavu. One hundred and 

eleven mercenarles led by Schratnme crossed over l.nto Rwanda 

~ from Congo after their defeat at Buka,vu. Pressure was 

applied by Western Countries on President Grigol,re 

Kayibanda to release and -repatriate the mercenarl.es rê1!her 

théÙ,'l extraditing them to Congo to stand trial":' 15 ."-.:: 

Before the outbreak of Ang01an War ln ,1976-, '-1?erce-

nari.es took part in two other wars: in the Yemen and 
'-

Nigerla! Biafra conf,licts", Thelr partlcipation in the Yemen 
, ---Civil War 15 eûunlned first. 

'The Civil War ln the Arab Republ~c of Yemen (t~orth 

Yem~n) 16 took place fram 1962 to 1970'~ ~e~~een the Re'public 
, '-. 

Goverrunent in Sanaa and the royal]"st forces. The confllct 

began in Septeml?er 1962 w1th the overthrow, of the -Imam by a 
, 

group of republican offl.cers. F0r a per~od of e~ght years 

the Imam trl!ed to retake power wl.th tribal force~ organized 

. with the help of Sauda Arab,l.a and a group of mercenar~es. 

The, republican slde was supported by Egyptian forces, a~o 

one time numbering more than 60,000 men. The confliét also 

. wit:-nessed the presence of a - small number of United Uations 

ohservation mission betwee'n July 1963 and Septembel=' 1964. 

1 
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The firhropean mercemir~~s to ~elp the 

R9'!aLi.sts arrived in Prince ~qha.mmed Hussein I,s. camps in 
, 

'November 1963. AOout haIf, of ~he mercenar~es were French 

and Belg~an who were mostly weapon inst~uctors,' and, the 
'/ . 

" 

ot.her half ",ere Br i tl..sh, y,orki.ng on communicat,~ons and 'as, 
'), '" ' 

medical a'ssistants. These were 's'eldc:xn m~re than flfty. ' .. 
mercenar~es with the Royallsts at any one time. '!'he sy stém 

, , 

used vias 'one of rotatlon: a 'mercenary would serve for six 

months,# 0 and then be recailed and replaced by another. 

-----Among the Br~tish mercenarles \Vas Major John Cooper, who 

'" , , 1 

had been a member 9f the' Speci.al A1r- serv,tl.ce, the regimé,nt 

which fought behind enemy ll.nes duri.ng t~ Second \'10r1~ ~ar 
. 

and aga~nst cornmun~st' gueJ:'1'l1as 1.n ~.a1aya "from 1951 to 

1959. After that .he 'had "béen' ~ the 6erv~ce 'of the Sultan 

of' Muscat and '()nah agal.;"st 'the r.ebellious Imam of Oman. 

, 'Another was Anthony AleJÉander Boy le; , san of Marshal of t,he 

Royal Al.r Force Sl.r Dermont ~le, 'Alho until OCtober 1963 

served., as A~de-de-Camp te the Brl.tish 8igh Commiss~aner in 
, J-. 

Aden. S,orne of the French and' Belg~an merc:enarl.es had 

fought for ~1oise T shombe ln' Ka tanga province 1.0 '1 ~66~ anç,i 
~., 

~962. Their chief was a former Frenc;h Colonel who had 

part:~cipated in the abort~ve 1961' O.A.S. CoÙp J.n AlgJ.ers. 

By the end of 1968 , aU mercenaries 'had left the ,Royal.ist 

camp. ·Their p~ averaged $900 (L321) per month. 17 Dri.nk,' 

'WOmen, glcry and loot were unobtal.nq.ble. 18 

The N1.geri.an Ci vil War 19 broke out Ui 
.' 

J,uly 1967 

after the proclamat~on Of ind~pendence of Eastern Niger~a 
c>. 
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as -,:.he Î'RepUblic o,f Biafra" on 30 May of the same, year., 

Th'e. war ended in -January,_ 1.970 after B~afra w~s'- defeated.: 

80th the Federal Mi'litary Governmen:t- and B~afran 
, 0 

,seC,eSS;1.0nd..sts sought the he1p of ~ercena:r;~es. In a letter 
" ' 

to the Times of 'r.cmdO? 'Mad Major' Mike Hoa,re, Z 0' d~s~losed 

that he had vlsited f~rst the'Biafran slde and ~~eri the 
• n " 

Federal s.i-de to consider offers whi'ch he claimed he 

receiv.ed f,rom both sides to nelp ~n the~r strugg1.e; 

In 1967, the Nigerian federal government employ~d 

'South Afric"ans, Rhodesians, Br~tOns and Egyptians as p~lpt's" 

to bornb Biafran targets. 21 The Soviets would not, fly the 

planes they had sold' ta Nigeria. In July 1967, John Peters 

'Mad' Mike Hoare' s sl,lcce~sor in the Congo, arrived in Lagos' 

and signed a contract ta recruit pilots ta fly converted 

OC-3s on bomb~ng raids over Biafra. Sr1tish, Rhodesian and 

South African pilots were hired at ~l, 000 a month pa~d lnt'o 

SWlSl[' bank accounts. AlI living expenses ,in thgerl.a"' \Nere 
1 

,covE;\ed by ~h~ Federal GoverruneOnt. 2 2~'Peters 

large cqmmisslon for every man he hired but neither flew 

rece~ved' a 

nor fought hl.mself. There were usually never less than a 

dozen pl. lots , sometimes rl.sl.ng to twenty. 

In Bl.afra, mercenar~es were used ln ground opera-

tlons bath in combat and as instructors. The first m~rc~ 

nary signed on by O]ukwu was Hank Wharton, the German-

Amer~can'airline operator contracted te run guns to B~afra. 

He operated three super-cons~ellation a~rcraft. The crews 

consisted of mainly Americ~ns and Germans and:many had 

" 
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1 r ' 1 

~flOwn in' t,he Congo. . Wharton charged the Bia frans .t:25,000 
, .' 

payable in. ac?:v~nce 'and' lI?- cash, for the round trip. 

Another famous mercenary on the-B~afran s~de \lias Alista~r 

He had. 'elnl.grat'ed to Rbodesia' after' the Second World 
" - , 

War' and ~had served 'under Hoare i~ the Congo.', Wicks made a 
, , ' , 

contraèt with Ojukwu' ta airlift arms and supplies u$ing a 

~all independent Rhod'e'sian airline 'opetated by a.nother 

mercenary,' Jack Mulloch. A few mer'?E!nar~es also flew in·a 

combat ro1e for Biafra. 

The use of mercenaries in ground'operations by 

'Biafra seems to' :have been undertaken upôn the advice of '. 

Jacque~ Foccart, Gene~al de.Gaul~e's secret service chief 
, , 

and- special a~vise~ 'on' African 'affai;-s. 2 ~ Foccart had 

already been active in, obta~n~n9 arms for B~afra throu~h 

FrE;mch arms dealers. BJ.afra' s first bÇlt'ch of merc'ena.r:iés 
, , 

. ",as org~nJ.sed by Jacqués Foccart' s office and a former 
, -

French foreign 1egion officer ,éalled Roger Faulques. 

Faulques had fought in the Secon"d World Har, Ihdo-China, 

Algeria" Katanga ,and the Yemen. In return for ,providJ.ng 

100 Inen for a period of six months, the Biafrans paJ.d him 

.L,lOO, 000 through a Paris bank. Howaver, only forty-nine 

Illercenaries actua11y arrived in Biafra 1.n 1ate 1967. By 

ear1y February l,~68, all ,buj:. four were out of Biafra. 24 
1 

The most important mercenar~es of the four who stayed were 

Rolf Steiner and Williams who had fought in the Congo and 

become Tshombe's bodyguard after the latte~'s ex~le to r _ 
t ' ! j 

Spain. These two were' joined, in the summer of 1.968, by a 
• 
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handful of neW mercenaries. 

The 'Steiner group' specialised in traiping and 

,1ea~Ung the Biafrans in gue,rrilla style operations. , "They 
, , 

wrre pa~d ~1,00~ a_mon~~ On th7 average. ~ 

) The importance of the, use of mercenari'es in the 

Angolan CiVLl War ,lay in the involvement of the super-

pow~rs than the mercenaries themselves. 

~n Aprïl 1974, Portugal's arm~d forces overthrew 
" , 

'th~ government;. of Marcello Caetano and the new government .::< __ _ 
\ , 

moved ~n the d~rect~on of ind~pendence for. Angola, wh~ch ' 

had been a portuguese colony for 500 years., In early 1975, 

t-h;e Portuguest:; announced the Alvor Accord under which the 
, \ 

three 1iberation movement~ would part~cipate with the 

Portuguese in a transitional government ,that would,operate 

until the outright gr,ant of independence on NQvembeI:' Il i, 

1975. 25 Uaving been accorded political legïtimacy ~ 

Portugal' s, new mili tary regime, the three compe~ing 1ib~'ra-, 

tion movements,~ought for politic~l and military power. 

" Each of An901a~s three major liberation movements 
, , 

has a separate army, separate pol~tical structure, and 

separate sources of external support. 26, 

The National Front for the ~berat10n of Angola 
( 'f/ 

(FNLA) is led l:7f Holden Roberto and draws its popular 

support from the 600,000 to 700,000 strong Bakongo commu-

nity of Northern Angola, which comprises about 13% of the 

population. The Ft1LA'rece1ved 'direct 'material assistance 

'1 

" 

, . 
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\ 

"' fram the Chinese and financi.al ass'istance trom the Unl.ted 

State~'. 27 

" the -Na tl.ona'l ùrlion for the Total Independence of 

" 
Angola (UNI~A) res~lted fram a split witbin the FNLA and l.S 

directed by Jonas Savirilb.i.. 28 Its" base i8 among th,e two 

mill~o~' Ovimbundu of the Central ijenguela plateau, who 

:comprise 38% of the populati.on or Angola. 29 UlHTA did not 

receive significa,nt outside help unti! early in 1976, when 

Savimbi cultivated support f-rom the United States, Britain, 

Zambia-and, South Afr~ca. 

The Popular Movement for the Liberation of Angola 

(M,PLA) was led by Dr. Agostino Neto, a, Portuguese eduèated 

physicl.an. The MPLA draws its primary support from t::he le 3 

million Mbundu people of the èentral and E~stern Ango,la, 

who make up about 23% of the country' s population. 30 The 

MPLA. received massive arms support fram the Sovl.et Union 

and large numbers of combat troops from Cuba. 31 

But the invol vement of a large number of Cuban 

troops on the side of the MPLA in late 1975 seéms to have 

been due to,the interventl.on Dy the United States, South 
j 

Africa and mercenaries. In early 1975, just as the Alvor 

Accord had' been arrived at, the National Security', Counei1" s 

"40 Cortunittee" authorized a covert American grant of 

$300, 00 to the FNLA. 32 Again in July 1975, another co~ert 

prpgram to beef up the FNLA and UNITA ""as approved and'by . 
the end, of 1975 m1.1itary hardware worth $30 million 'had 

C bee'n provided" 3 3 . 

1. 
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In October 1975, UNITA and FNLA were joined ~ 
- , 

South African regular forces "nd mercenaries. 34 Tb,~_ majo~ 
"""-

rit y of mercenaries came from Great Brita~n and the United 

" States. 

on November 25, 1981, the Rep~lic of Seychelles . ' . ~ , "'::. .. -" , 
was the sub)ect of arr aI1Ued attack., by a group of merce-

na'riefh 35 Mièh:aÈü. Hoare, who had b~eq involved in p):'evious 

mer~enary activi t'J.es i.n Africa, . made plans for ap a~tempt 

to overthrow the Government of S~ychelles with a fqrce of 

merc~n~ries. 36 To accomplish 'his' '61?je~ti;e hé, recruit~d in 
• • 1 v • 

South Africa over fifty individuals'. 
-

sending' to' Seychelles an'advance group, of ,mercenaries. under . .' 

the guise of touris~sl with specifie assignments allotted 

ta them. 37 Eight men and one woman were chosen for that 

purpose, and they trave11e~ to Seychelles on various 'dates 

during Octooer'and November'1981. The main body of the 

force arrived at Pointe Larne I~ternational Airport in 

Mahé~ Seychelles on Novemoer 25, 1981, ,having flown from 

SWitzerland. The mercenaries took control of the airport' 

building~ and control tower. They, later h1jacked an Air 

Iodia BOeiog 707 with 65 ~assengers and 14 crew and ordeted 

the crew to fly t9 Durban", South _ Africa. ,38 

Section'2: Pactors Determinig the Uae of Mercenariee 

In the preceding section the. description was aoou~ 
-~. , 

where mercenaries have oeen. emplOfed and the·.,I role they 

.. !-

" 
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played. This 'sectiop examin~s some o~ tne reasons Which 

,Led to their employment,. A number of reasons explain the 
j \ ' 

use of mercenaries in rtaly in, the thirteenth cent~ry. 
" ;' , 

First, the economié ex~afision' of cities like,Flore~ce, 

,Genoa, Ven~ce and ,Milan enabled the ~stem ~o emp1ov'merce­

,narie,S. Second, f~ct'ionalism with~ It~l.y made, ii dl.ffi ... 

cul t to recruit iocë!-l persons. Th,ird, the avai:labill. ty of 

lar~e groups of 'under-employed fQreign troops. '39 

Want of skilled combatahts -seems" to be a conunon 

reason ,fpr the employment of mercenaries. 
\ 

During the 

reigns of Henry VII and of 'Henry VIII,. the emplo:fment of 

mercenaries, for example, was due to the ;act that they 

were bette'r and they were, indi.spensable. Henry VIII 

• 
engaged in three wars with Fran'ce' dUrJ.ng his thirty years 

,rei<;Jn of England. Tpe English army lacked pikemen, it 

lacked gunners, ,and it' was almost deficie'nt 'in lleavy horse ~ 
, , 

Consequent1y 1 HenJ:y, VIII enlisted foreigners l.:1I- thousands. 

These ~ercenarie~ and au~üÜ.aries obt~ined at the boeginn~ng 

(f the reign Wer~ almost exclusively ~l.kemen éUld ~eavy .. 

cavalJ:y. The emploYment of !Juch specialists' attends,r t.o the 

obvious deficieneies .of Henry' s' own, national forces. '+ o. 
" . 

In the eighteenth century, E'uropean mercenaries . " 

were emplo:yed in India for the. same reason of wai'lt of 
~'. 

, sk1].1. 
l~ ..... .l ... ;::" 

The mi li taJ:y sy stem of India nad st~gnated. The 

"Moghul armies", were still' essentially the same as they 

. haq. been in ~he early sixteEmth centuxY: Tl).éy were com-
{, 

pletely untrained, excep~ in sk111-at-arms, ~ey were . 

zab J"lIIJnMaq 1 • lia 

" ' 

" 
i 
j. 
i 
, 

" 

" 

1 
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''IIi thout reg':1lar subdivisions, subordl.n'at:i,.on of ·co_nd, 

st:aff .and were quite incapable of manoeuvre.' FrQn t;he 

'midd1e of the eight,eenth centu.Iy onwar-ds". the' Indian ru1~rs 

be9an te pay' foreign. of~ic:!e~s to raise ànd: train battalions ,. 

and brigades of regul~r i~fantry'9n ·the Europ~a~.pattern. 41 

A number of, factors account for Great Britain -/;0 

recruit m~rcenaries for the Grimea. first, ?russia and 

Austria refused to join Great Br~tain and Fr~ncé in the ~ar . . , 

against Russia~ ~cend, eml.gration afl(f ~1gh .. wag'es made' 

, . 

, . 
The reasons ,fo,r the ~ploymen.t of mercenarl.es by 

Tshombe ,during the Ka~an9a seèession ~re fairly obvl.ous. 
, ,'- . ' 

- .) . 

, , 

Presidel').t ,Tshombe of the newly independent Statê 'of Katanga ~.' 
, ", 

needed an" ,army ta ward off three threats. First, the 

r • northern half of Katanga 'lias inhabited mainly by the Baluba 

.~ri~, whose l~ader. Jason Sendwe, 'lias Tshombe's chief 

'political op~nent in~ide Katanga and head of the opposi­

t'ion J?oliti~al party, _-the Baluba Kata. The Balubas were 

" not prepared to pe dominated, and bands of their youths" 

'armed 'mainly wit.h shar,pened bicycle chains" were already 

forming into gangs. The second threat' came from the 

'central government,' .which never acc,~pted the l.ndependence 

of l<atanga and wh 1. ch event~aIIy 'lias to 'l.nvade' Ka~anga .0t:l 
.~ 

several occasions with uni.ts of the Armée l-lationale 

Congolaise (AUe). The third threat came from the Un1.ted 

Nations' forc~s, fo,r fram the\very 

Jiations condemned th •• sec.ston. 

, 
,1 
y 

beg l.nn ing 'the U n1. ted 

Al tnough Tsh,ombe had a 

-> • 
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làrge number of Belgian troops who were stationed at the 

enormous militaiy base of'Kamina, he turned to'merce­

naries. 1+ 3 The reason é]iven for Tshombe' s use of merce­

naries was that he want.ed to keep his independence; '+ '+ For 

the impl,ication of African governments emp.lOj'ing merce­

naries as Ts}lombe did, Professor Ali Mazrui makes the 

f?llowing point: 

~ From one point of vLew,the employment of 
mercenar1es ~ an Afr1can government 
should he more consLstent with the coun­
try • s sovereignty than a request te an­
other country, or even ta the Uni ted ' 
Nation% for a loan of troops. 

By buy Lng fore1gn soldiers for his own 
use, Tshombe showed, 1n one sense, greater 
independence than'Lumumba had do~e when, he 
invited the United Nations to help h~. 
After all, while Tshombe's mercenaries 
were presumably answerable to Tshombe who 
paid them, the troops to the UnLted 
Nations were never accountable to PatrLce 
Lumumba. 1+5 

,-
~~ The reasons for the employment of rnercenaries by 

the Royalists during the Civil War in the Yemen seem to 

-have been military and not necassarily indirect interven-. 

tion by other States. The Royalists had plenty of rnonay 

but lacked troops • Given these conditions, mercenaries 

. ;went out to Yemen to teach the Royalists fighting methods, 

and advised the Royalist Commanders on the strategy and 

tactics. 1+6 On the point that other States d1d not sponsor 

mercenaries Ln the Yemen Civil War, A. Mockler concludes 

't:hat, "although most of the merce"H.ries in the Yemen were 

, 
J , , 

, 
" 

" , 

o 
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French, the French goverrunent had noth~ng to do Wl. th it." 4 7 

The involvement of mercenaries l.n the Nl.gerian 

Civil War was due to a combinat.ion of military necessity 

and foreign interes~~~ Both sides in the civil war were 
-.' 

" 
reluetant to use thern. First, senior officars in each army 

had fought against them in the Congo under the United 

Nations flag and knew th~ir fai~ings and 1~itations.4a 

SeconÇily, both sides in the civil war did not want ,to annoy 

the OAU whJ.ch had already cond'êmned the use. of mercenàr~es , 
in Africa.~9 In 1967, the Nl.gerian federai government 

employed mercenaries as pilots to bomb BJ.afran targets. 50 

Russian MIG fighters and Czech Delphins had ~een delivered 

to ~he Nigerian Federal Authoritl.es but there,were no 

~~ualified NigerJ.an pilots. Therefore, 'the 'Federal A~th~ri-

ties turned to mercenaries. 

In empldyl.ng mercenaries, the Bl.afrans were more 

desperate than the Federal Authorities. When Colonel 

bjukwu was asked whether he should use ~ercenary troops to 

assist the war efforts he ls said to have answered: 

l do not exclude the possibility. Lagos 
is using them. In our struggle for exist­
enc~ l ~uld 'fail my' people if l diq not 
use every means at our disposaI to defend 
our serves. 5.1 

Besides mili tary necessl. ty, the uàe of mercenaries by 

Biafr~ w~s due to foreign inte~ests. Accordl.ng to ~. 

Mockler 52 the fir~t group of fifty French mercenaries were 

part of an arms' deal arrange?,by prl.vate French interests 

;' 
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which insisted that Ojukwu had to accept thoae taQvisers' 

if he wanted to ~eceive the arms~ 'Private interests may 

aisO have been respon,sib1e for sponsoring fifteen merce .. 
! 

nar;Les who arri'ved. in the autumn of 1968. French and . 

British business interests wanted to protect ,thèir inveat­

ments 1.n Biafra. <j 3 

The involvemeht of mercenaries in the Angolan 

Civl.l War '!.5 sal.d to have peen due to th~unit:ed States' 

backing of FluA and UlUTA. 54 The CIA was ~~rted to have 

recruit\~ Ame~ican and European mercenaries ta fight in 

Angola against the MPLA~ 55 In an articl:e in the Christian 

Science Monitor of January 2, 1976" 'David Anable re~ealed, 

Uthe CIA is indirêctly recruit1.ng American ex-serv1.cemen, 

training them, dispatching them ta Southern"' Africa ••• al'id 
\ , 

providing them and indigenous forces wi th light and heavy 

~'p:mi'\l''';,-n-J 5 6 Anable report~ that at the time there were 
,11'l 

al+eady 300 American mercenaries operating in, Angola. l'bat 

of them were wi t~, the UNITA forc,:s 1.n "fhe ;:;outhern and 

central areas, while one uni t wâs'~orking W1. th FNLA in the 

North. 

The United States denied any government involve-

ment_~ the recruitment of mercenarl.es. ~en asked about 

tl1e reports; White House Press Secretary, Ren, 11easen, 

<' 
replied January 2, 1976, that no U.S. Government agency was . \ 

recruiting or training ~erican mercenari~s in Angola. 

President Ford confirmed, "The United States is q,~t train-

ihg, foreign mercenaries in Angola ... '57 

, , , 
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, 
In tes:t..unony on ,August 9, 1976. before' the' Hc;>use 

International,Relatioris Comm~tteeOSpecial Sub-committee'on , , 

lnvest~gations, Ass~staqt secret~ry of Stat~ will~am E. 

Schaufele, Jr. denied the ~nvo1 vernent of the United States 

Goverrunent and' .tJ'le CIA: 

Ango1an authorities charged'the defendants 
wi~h being mercenaries and with being the 

- . 
agents of for,eign interèsts and governments. 
The United States Government and.the CIA 
(éentral Intelligen~e Agency] were often 
ment.ioned bui 1 wish to emphasize' that no 
evid~nce of any sort, apart fram undocu­
mented and vagJe charges, was ever pre­
.sented, that is unless' you cons ider tha t 
the claim that 1:he mercenaries were

w 
paid 

in "crips $100 bi1+s" a charge apparently 
made much of, constitutes proof of involve­
ment by" "tlfe United Stat~s Government. 58, " 

, ,. 

The statement of Willi.am E.· ~chaufe1e,~ Jr. above. is cU·ffi-

cul. t to re~onc:L.le Wl. th evidence to the contrary wluch has 

been disclosed through a number .of sourdes ~ 15 9 Leg~slat~on 

whj.ch was 'passed d~ring the Ford adm~nistrat~on te rest~ 
covert operat~ons inclu4ing the use of mercena~ies nas been 

". 
r:epealed under the Reagan admini'stration •. 60 This may pave 

the way for the' CIA to emp10y mercenaries in omany Third 

Worl.d Countr;i.es. 

" The c9mplicity of the South African Government in 

the attempted overthrow of ~he ·G~verhment of S~yche11es·by 

mercenari.es in Noveml:;>er 1981, cannot be qlled out:. The 

.United· rtions security., C?uncil Commis,s~on of.lnquiry 
, . 

appOinted to iJ?vest~gate the origi~, backg'rou~d and f1.nan--

cing Of. the attempted o:,erthrow did no.t f~nd any direct, 

evidence of the SOuth Afr~can involvement. The ,South" 

.. 

.' - , " .. 
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-African Prime Min~ster st~ted' that t"hEi'Soutll Afr~can 
'" .. , ~ 1( 

Government had nei ther in~ tiated, approv~â of nor knowh 

about the mercenary operation. 

• 
~ n~ber of factors" however, seem to dispfove the 

. , 

',innocene'e of the South A.frican Government. ,Theft U .N. Secu-' 
, . 

i'f-' rit y Council Commission of Inquiry concluded: 
, . 

~
j.ven "the tight and etfective cop:trot 

'" ~ xercised bj the Security Authprities' , 
- . i South A.frica, and the na tUJ;"e o.f the 

'pr parations for the mer"êenary operation 
of uQ'vember '25, 1981 in South Africa, ~ . 
pa;-:t:4-9ùlar1y the procurem~nt and test- .. 
fi~g ,of the weapons,_. the ,Commission . 

... l~~~\ ~t diffic41 t to believ'e tha t the 
\) South African authori'ties did not at 

1east have knowl edge of, th~ rn:.epaJ(at'ions 
,'in this matter. 61 ~, ~ .~ " 

Sorne of the mercenaries were serving members ~n 
, .' 

the South Afr~can Army. 62 'When the mercenar~es' flew to 

South Africa', 39 were re leased and; the' fi ve were ~h'arged 

.~~.pot wi th lUj acking which ,cq.rrl~d a mandatory ,m~nimun't sen­

r"~t~~6,e" or' five' years' jail but 'With kidnapping, a common law 

offencef The action of th,e .. South (\frican authori.t~ês- 'was 
, 

interpreted as a cover-up ·operation. Those who were re- ' " 

'leased ower~ toM not ta, "taJ,k- about the coup attempt. 

Press-ur~ from Western po~ers that leniency w~s a vioia-tion 

of the Hague C07nt.i,on on Hij acking Whic~ could. leaq to 

severance of âir links with South Africa brought about a 
t 

change of mind on theqpart of the South Af~ican authori-

~~es. 63 They cQarged all the 45 merçenar~es with hijacking 

~ontrary to South Africa's' 1972 C~vil Aviat~on Offences 
~ 

'Act. In his testimony ta the Court" during his trial, r1ike . 
J • . . 
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. 
1 

The r~t:rui t:ment' of mércen.ar'ies i.n Genaany, '''-f'': 

Switzer1and ~ ,the Utlited,Sta.tee, 'for ,the Crimean War couid 
~ 4tl • l "'" 

not be under_taken openly_;. .tri t'h~ "Gê~n States, open 
~ j -. ~ 

, , 

recruitment- Dy -forei9Jlpowers' had been prontbTt:·ed·-W--~h.-----~-- . ' 
\---.~ 

D. '-U' '" 

1aw of raS'3. 70 In SWl.tzerlahd, the f~dera1- ml.litary ~e 

" ' 

"--;.' 

<:s • 

of 1851 "prOhibl.ted the en.listment of mercenaries 'by forei9t1, 

power;J. 71 ,In th~ unJitêd St~t~s, t~e. ,:"ver~~~t:: in"",~~rioun­
- cing i ts ~eutra11. ty / warned bel,1:igerent- powe'rs agaiiist ' 

. 1 - , . ' 
'recr';li ting on Merrcan soil. 72 In tl~ose co~tries ~-;-t..h!'x~'-' 

r ~,_> ~ '\.' ~ . , 
~"/~ ,,-.. - i 

, ) recrui ~er;tt was ~one ~hrough ~gents. " 
~ 

For the' Ka'tanga m~rcenar!es'~ T$h~ f.in$t r-e-
, , 

quested for aid frc:m the hencb Government.,1 Colonel 

T;~ngU'i.er, a well-knv-m soldl.er in t.he 'fr:encl} at'lJlY,' re-
,- , , 

cel.ved a let ter at. Nice on Ja~auty 5, 1~6>1" offerl.J?9 hl..m ~ 
1" ' • , 

f,.J.. cO?trol of the Kat,angese gendarmerie. "1rl.,n~ier 

• ~o.\:t' l " ..... t. • 
-recrui ted t,wenty French offl.cers ..,ho partl.cl.pated l.n t.he 

/. l ,.. j 

'flghting ag,ainst the Un!. ted Nat1.ons forcés. 
,,-..Ji;- 5,.1- • 

'The ~'11l.S~: 
" ~ , .... 

1 ~ ~ 
, ~-àkin9 merce.naries \tIere recru1. t:ëd, through .Joha~es}:)UJ:'9 ~ , , 
I-~~"~ 

rr 

'âhd BuI'awayo centres. 
t, . 

. , .. 
Recrul.'t,s wer& lured 'Qy~ ~d:v.rt'1.8'e-

~ .. . ~ - , 

menta 1.n South African . ' 
newspapers.' Thes,4! nltwspapers, c:~-l..e'd 

" , 
, ~ t). 'l' 

for eX- servicemen lookl.ng xor an ~nterestPing ~ adv.n--.' 
Il· " . , 

turous career but did not mention Katanga. 

, J 

'0 ,,' 

," , ~ _ --..J! ;. 

were ca1led for an l.ntervl.ew at WhlCh t.hey we):'e told that 

~hey were te serve as poll.cernan and g.l.ven fr~ 'ticke'ts cm 
co 

(- ~-:.'" 

schedu1ed ~abena;, or other t'llghts fro'tn Johannesburg t.o 

• (i 
'Eville'. ,- Requirements for a.ceep~ance w.ere prevlous m~litary' 

serVl.ce and physl.c:::al, f1.tness. Contract.s were for sl..X" 

''"' .' , ... ! • 

",0 ' , , 

'-
, . 

. , . 
r ~ :o.."; 4~l,.<1 1 .... , ...;.. 

•• ',0 

1 ,-, 

'.p. 
,!.~ .... '~-~;!~. t; ~>, ~,~ '! ~~-
:' ." ~"'., J _ - '. " -r 

, , 



.' , 

'\ 

, 
'. 
i 

(-. 

" . 
- , , 

\, 

" " , ID, e !!i au 

48 - '- t 

months, rene'l!lable for further periOds; Condl.t~ons offered 

included ~ rang~ng fram LiOQ-LISO a month, plus a danger 

allowance, fam~ly aiiowance, ~nsurance and a free vacatxon 

i 4 ; 1 

after one year. 73 -.~---

.. 

"jo.:. 
mercenaries, he summoned M~k~.aoar~ nd Jera~lah'Pqren fr~ 

Durlng the Simba revoit, WhZ:P Tshombe turned to 

. South Afr;ca 'and. gave the.rn a comrru.s lon to fOr::l q group of 

Wbite mercenar~es. 7~ The me~cenarl~s were recruited openly 
~ . ~ 

in SOuth Afrlca and Rhodesla and fIown .. to Kanuna where they \ 
,,~ I-~Ir~... ~I - ~.,. .. 1 ... 

, • -r'f 

wer. t:raLned for two. or more weeu ,before pe1.ng commi. t ted 

te action. 75 

The recrultment of mercenar1es ~or. t...r "Jlgerl.an 

Cl'iT1.1 war -was' undertaken by several persons. John Peters, 
c , 

a f~rmer sergeant and commander of the F::..fth COmmando after 

Mike Hoare, was r.eported to hè.'ve recrUl t,!i:è. South Afrl.can 

roercenarl.es for the N~ger~an Federa': Gover:-.me:1t. -;' 6 They 
.... 

were recruJ. 't.ed 01'1 ,a st.t~ctiy commerclal baSlS: --

, MaJor Allsta1..::- \ohCKS, Hoa=e' 5 :::epüty ::'..:1 the ~ngb,' 

reçrui. ted offl.cers ln r...ondon ~ he'::"? the 3la~ra:'ls. W:LCKS 

. operated fr.oro h.l.s lux .... ry fla~ l~ i3::..c.t<ennall Mansions, off' 
(1 

~ker Stree't., LondOn Wl, and !ram ":.!"le Praa~-I1ar Hotel 'at 

Carcavellos ln wsbon . 

.' Blafra, was aiso done t.hrough -t.:-:e agency of the ::Jfficers 1 

AssOciat.l.on (an orgàn:L.:;.a tlen :levoteè te FromC'CJ.n-:; the 1 , 

l.nterest 'of ex-Er:J.t..lSh -?ff!.cers) a't. 26 ~elgrave Square. 

,'rhe }nercenàrl.es were be:L:1g offereà ,i.:4GC a mon -:.::.. ~e rest 
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a French soldier who had commanded the·5ixth Commando in 

the Congo; Rolf Stel.ner and Ro~er Faulques. 7 a-

The Angolan mercenaries were recru~ted fr0m many, 

pa,rts ot the world through advertisements. ,The recru~tment. 

was . carried out openly, and ·publl.ciy both 1.0 the United 

,States and ln Bri tal.n. , . 

In the Un 1. ted States, Buf)c,~n, the chîef recru~ter, 

even had 'T _ V.' programmes' where h~ presen t~ . his recru~ ts 
. , 

~nd called for recrUl.tment of more people. There l.S a 

puôlic~t1.on called'Soldier of,Fortune'which conta~ns 

not:hing but artiCles abàut. people who go abroad to' fight,: 

" brave men, guhs in hand, women Wl. th sub-machine guns. 79 
ç . 

In Br~ --:;:al.n there was John Banks 1 an ex-

paratrooper,. who r,ecruit~ openly and put- adver~1.sements iD; 

papers wl.th telepho~e number ~hat people è~uld cali. To 

undert.ake hl.s job more effectl.vely, Bank's t.~gether wl.th 

I,;e~l1.e Asl.n, a .gun t'unner and' Srltl.sh Secret Ser~ll.èe Agent, 
. , , 

and Frank Perren, an ex-tnar,l.ne, fo~nded an '.agepC'j .called 

'Securlty Advlsory $ervl.ce' ,(SAS). 
, i> 

'l'l1e 'sa~d agency wa's, 

offerl.ng recrU.l.ts a .;;;300 advance a week to Ùght for ÛNITÀ 

" d...... .,..~'T' " Th AS··...:I h .1...., d h an 't-ue ~ ...... ....",.. e S sal.u. t. at;. t. •• ey were lnun ated wl.t. 

l.nqUl.r~es frqm :nen who wa'nted ta S.l.gn pp. ~ost of ,:neri were 

amor-g t.he ;!., 400, 000 unemployed \~.nd many came fram the. 8, aoe 

sold~ers' demO,b1 11. sed 'under arrny c'utpacks •. 5 0 ln .t.ne' June' '2., 
l ' , 

1975 15sue. of, the London D1'~lY Express, a t1ny. advertl.se-
1 

meot at the bottomlof one/of tne l.nSlde pages adver~ised: 

·1 / 

'r' .. _ 

, 1 " ' " 

, ) 

" . , 

, , 

.... 

·1 
i 
1 
i 

l 
\ 

1 , 

1 

,1 



.. 

i, 
" 

< ' 

. , 

- 50 

ex-commandos, paratroope,Fs, SAS troops 
wanted for interested work abroad Ring 
Camberley 3356. 81 , 

This was one of the many advertl.sements ln the Bri tis~ 

Press which attracted about a hund~ed Britons to Angola as 

mercenaries.' In a handwr~ tten stated KelvJ.n Marchant a,aid,= 

'} , 

After my ~i'ster Le$l~ ~n Ri an had seen 
an advertisement in the Sunday People 
towa~ds the end of January 1976 which 

,advertis'ed ,for eX-sOld'iers.:in the British 
Army, to' work for a period or six monthe in 
Zaire at a salary of ~300 per fortnight, 
dec~ded to telephone the newspaper for 
more l.nÎormatl.on on ways and means of 
contactlng the person advertislng, ainee 
this was not mentioned l.n the adver,tl.se­
ment. The newspapef gave the te1ephone 
number. A male voiee answered and asked 

> if l was a sold~er ln the Br~ tlsh Army and 
what ~'quall.fications were. On the 
followl.ng Saturday - l think lt was the 27 
January - X, rece~ved a telephone call from 
a man whose vOlce l ldentl.fied as bel.ng 
the SaIne' as the first one ,that l had 
spoken to. ae ,sald ta 'me {Mr. Marchant}, 
l heard that you ~ould llk~ to 'work ' , 
abroad. t r~pl~ed ,IIYes" and he' asked lf l 
was prepared to leave,' the' followlng Tues­
day. l 'replied lh the affirmatlve and'he 
told me that the only necessaty thlng to 
take along with me \VaS tOl.let articles. 82 

The recruiting ,w~s bél.ng fl.nanced ..... lth Amerlc.~n 

money .' The, money .was recelved in four ways: -through 

couriers frcm Zaire, thr~~l:!-p--Leêds dO,ctor,' by 'bank 

transfers fram Belgium, and from the Zalre Embassy ~n 

Lon;cton. a:3 

In the case'of Seychelles, the r~cru~tment of aver 

flfty merçe~arles by Hoare. ~ook p1ac~ 1n South Afr~ca. A '. , '. 
small number of those'concerned nad pr~vlOus eXFerl.enc~.as 

mercenarle;s. For the most part ,they :Nere persans who had 
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" 

military experieri,ce in the South African and former 

Rhodesian forces. A number were reservlsts in the" SO'uth, 

Af,ricap def~nce forces, to whom _ call-;-up papers had been 

issued. 84 The terms, of the ~ercenarie.s' engagement were " 

that each '.Vas g~ven 'a down-paymen~ of" 1,000 'Rands 85 ~nd-

each would 'recelve 9, 000 Rands on 'successfu~ compl.e,tion of 

the pi~t. 
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CLADI RBLA'1'IHS '1'0 'l'BE lIIPElUUSSlBLE . USE OP MBRCBliIAlUBS 

ble are 

the use 

demands to establ~sh a p4P1ic order system ~n 

of force b'J foreign SOl,J;Jers in' their privatë 

city is outlawett. Before the Congo/Za~re Cr~sis, the 

wh~ch 

capa-

~ployment of mercenaries was not challenged as being con-

trary to international ·law. tchoing the trad~tlonal Vlew, 

The right of a State te permlt lts 
citizens to be employed ln the mllitary 
s~rvice of another' State. is vert ques­
tionab,le, but the right of thlS other to 
sc employ them [with such pertnlSSlon], 
cannot be doubted. l 

There are many r~asons whlch heip to expiain the 

'l .absence' of demands to prohlbit the use of mercenar~es~. For 

M. de Vattel, permitting persans of one State to serve ln 

-~he arm~es of another State had an educational functlon. 

ae wrote: 

/ 

, . 

The noble vi~ of gaining instructlon in 
the art of war, and thus acquirlng a 
great.er 'degree of abiJ,.ity -for. their , 
country, has lntroduced the customs of 
serving _ as volunteers aven in forel..gn , 
armies: and the practice i5 undoubtedly 
justi~ied by the sublimi ty of the mot~ve_ 2 

The reason given ~y Vattel as a Justification for 

permittin~ private i~~ividuals to serve as mercenar~es 

,- ~ 

1 
i f 

'. 
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appear ta ape1y ta his COllntry o.ifly and was not ot gener:al 

app1icat~on. The descript~on in chapter two of th~s study 

-tends ta ~ndicate that pr~vate ind~viduals were largely 

employed as mercenar~es foi' théir presumed ski~l. 

The att~tude of the ~nternati~nal commun~ty 

towards the lawfulness af the use af 'mercenar~es seems ta .----

have changed. The~r use l5 l.ncreas:J.ngly be~ng vl.'ewed as 

imperm~ssl.ble. The rest of thl.s chapter examines some of 

the grounds upan WhlCh- demands that the use of mercenaries 

i5 Lmperml.s~ible are based. 

SactioD 1: Mere.nari.. as a Threat t.e the Peaee 
t : 

lt has ~een argued that the use a; me~éenariea ia 

a threat to peace and, therefore, tnat lt i5 elther out-

lawed by l,nternat~onal 1a\l'l or that it lS at least if matter, 
1 

, of l.nternatiCmal cancern. If an- actl.':'lty constl.tutes a 

,threat ta l.nternat~anal peace then lt ceases ta be a-matter 

essentl.ally wlehl.n the' damestl.c ]url.sdictl.an of aState. 3 

Wl.lfred J~nks wrl.tes:' 

\ 
) 

The crumbllng ar publl.ç arder in many of 
the new States has glveh a renewed 
Lmpartance-especl.a11y in Afrrca 'ta the 
problem whl.ch lS currently, described as 
that of mercenaries. The whole question 
assumes a new camplexion ln a world "ln 
,which the threat or use of force l.S 
prohibited by Charter and 'the instabl.­
lity or settled governments in develap­
ing areas i5 onf! of the gravest thr,eats 
to the peace. '+ ' 

, ' "-..... 

.. 
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't'he employment' of, mercenaries in Zaire wa~ chara~ 

terized as à threat to peace by both 'the DAU anC! tHe United 

~tion8. The,QAU perce~ved the ,civil waF in ~a~re as an , . 
Airican-problem requir~ng an Airiçan solution. Therefore, 

, .' 

the emp!oyment of w~ite mercenaries ~ Tsnombe in 1964 was 

seen a;s' lntervention ay na~-Af~.ican States. At 'the request 

'of the Çongolese GOvernm.ent, ,an extraord~na:;y session ,of 

the OAU Councl.l of M~nisters wàs conven~ to Il examiner the 

Congolese problem, its reBercuss~ons on the.ne~shbourin9 

•• Iç' States and' on, the A.fn.can' scene at large. Il Thé Coun<::il of 

M~n~sters met ~n ~ddis Ababa 'from 5 to.lO September 1964, 

and'pass~d a resolut~on. ~e reso~ut~on prqvided: 

.1. 

l' 

'. 
'oeéply conce~ned, by the deterlora'tl.ng 
sltuatl.on in the Oemocrat~c Republl.c of 
the Congo resul ting from forel.gn inter­
vent~on as well as usé of meicenar~es 
principally' recrui ted fran ,the raC:1.st 
countries of SOuth Afr~ca,and SoutherQ 
Rhodesia~ 

Cons~dering that fore'~gn ~ntervention 
and the use of mercenaries has unfortu­
na~e' effects o~ the' neighbouring inde­
pendent States as well as on the 
struggle for nationa~ Liberation 1n 
Angola, Southern Rhodesia# Mozambique. 
am othèr ter~ i tor ies in the r.eg ion ' . 
wh"ich ,are, st~ll under colonial domi:na- 0 

tion, and const~tut;es, a ser'ious threat 
to peace in the African Continent; 

, "-
Deeply conscious of the responsibili-
ties and of the competence of, the 
organ~zation of A.frican Unity to find a 
,peac~ful, solut~on to aIl problems and' 
dif,ferenees which affect peace and • ft' 
secùrl.ty in the Afr~can'Continent. 

~. Appeals to the Governmertt of the 
Democratie Republ~c of the Congo to 
stop ~edl.ately the recruitment of 

l\,. .,.: ' 
0' 

, . 

\ , 

} 

'. 

"-
" 

, D 



, .. 

~' \ 

(J 

, ( 

60 

mercena~ies and to expel as soon as < 

possible all, mer2enaries of whatever 
origin who arenalready in the Congo s~ 
as to facilitate an African solution. 5 

/ 
/ 

The resolution also set up an Ad Hoc Commission of 
<, '-

ten S~ates under the chairmans~~p of H.E. Jomo Kenyatta, 

,then Pr irne Mi!hstèr'" of Kenya ta. br~ng about normal rela':" 
j 

tions ~etween~~he Democrat~c Republ~c of the Congo and its 

f}~ighb'ours. , 
." <, 

When the Secur~ty Counc:4l met in December 1964, it 

rèaffirm~ the. resolu~ion of the CAU date~~eptember 10, .~ 
1964 and cal1ëd for the withdrawal of the mercenaries. Its 

~' <Il, 

: -', );solut.ions provid'ed as follows: 

" 

l' 

" " The Se~ Council, taking into consi-
deration t.he' resolu:tlon, of the Organiza­
tion of African Uni ty ,d9t'ed 10 September, 
in part~cular paragraph 1 relating to 
mercenaries, 

(3) considers, in accordance ~ith the 
Organiza tion of African Uni ty "s resolu­
tion dated 10 September, '1964/ that 
~èrcenaries should as a matter of ur~en­
cy be wi thdrawn from the Gbn~o. 6 

The return of mercenar~~s to Congo in 1966 alsQ 

_~aused tension betw~en Congo and Rwanda. The mercenaries 

occup'i,ed Bukavu and other towns. The: Centrq,loGovernment 1 

was able to defeat the mercenai~es and retook Bukavu, Ln the 
, 

latter part of 1967. After the~r d~feat, t4e mercenaries 
, 

crossed, o~er i~t~ ~jnda. lt is the procè~s of evacuating 

them frc:im' ~'flanda 'that threatened ryla,tl.on between "Congo and 
, 

Rwanda. The CAU Ad Hoc Committe~ took 9n the'task of eva-
--)y ~ \J 

.. 

cuating the mercenàiies fram Rwanga. For the' task, the Ad . \.. 
, t 

Hoç Committee established a Fi~e-Nation odmmission ~f 
>, 
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In~iry: first;<,to' ~dtnt.i.~ the metce~l.e. detai.ned in 

Rwânda as we:il as the States, orgatll.;.ations. t:œ lnt·ere.~.i 
... • J \"" ..... , 

"" .. ,. t , ' ~, ~,";..,.'" • 

o 9roup~ Q~hind the naerc.nary activ:Ù.4,.es~' seconà,,' that fils just. 
• ,1 , , ',' tl ..'. ï l 'f" P .. P' 

and equitabl.' ~~t qf ',repar.t1~Y .héul.d.' ',bilLpai.i2 t.9 '. COngo 
~ ~ , .... 1 • 

~ , . . 
" . Dy,.l mer.cenariea th'~lv~" ot,~'by Seat •• or or9a.nl.zat~Qn .. , 

" .' r: ~.' ) "" ~~ ,'- , ~, , \ 
'tp ,wh.1Ch tb.,y c:la~ ,te bel.orig. àn~ll.'~ cdmpen.a;~.ion· ,-

" t ' ~ J:l l " • 

, ~ ~,~ l'" ~ .., ~ - ~ ~ ':::"" '<> ~ • 

:~as paid '~d wx:~t,~'~' 9uar~,ee)s :were, .9ive:n by: :the mer,ce- , 
'0 '" \ " ') Il 

,. ' 

D. 

'<, f, 

'" , 

-
" 

n~r~~~ . o~ ·their 90YerIÙD~~( to .en~ax:e ~~~ :-~_~,~uld ,.~.vèt 
• ' :~:'" ',\ '. ~eturn to i\fr~cà to :re,i.a~ ~~eir Il sUbvers1v'e ~k.~iVl. t.l.e.~ • 

• ... 1.. _. ... _ • , 

t 

" ' 

, , 

, 1 _ ( "t .;!. , 

the Rwand~ \Gov~rnmeIlt: wu requé.~·te det.a:1h them uncittt-', 
: \1.: \ -, r' ,,' 0 l '1 1 \ ' _ pT'. Z, 

.:~e exe,lilsj,v'e poli t.1:C'al' "~~t.horl. ~~, ~t:\ e.ff~tiJe. ,conà:'ol ot:'. .. '-",' 
,. . ' ~ ," ~ 1 .;. C ~ , - ~ • • /r 1 ~ '. , _ ' ~' 

-the 'QlW Ad 'HOc COIIDi.tt.ee; 7' . , '! " " • • " ',' "" 

~ .--... " '~ "'n .. i" 

.. Rwanda object~ ':te" ,some, '~f ,the' ~:nd. o.f t~e"_' ,,:' ~'\,:';;. 
'f''':.. - , ( • '"' " ~ , \ .. , ',_ -, 1 J .I~ , .~,' , • 

èommissl.on and 'its "line of gUéstl.Onl.n9 on ,~ gr.'OuDd tha~,: 
, " . ", .. 

, .' 

they ten~ te. in.~~l.nge ~~n i ta, ~~.ti .. c j.~'~ad;'C~i~n '~(t " 
ta 'presuMe ,6::npl1-Çi.:tY"J.',\'>ë·e:we~ 'Rwanda ~'~ 'deta,i.~êd 

• } , .. : J Q -.' l • t ,'" i il. 

mercenaries. , \ 

.' , 
Gl.ven this gl:.tu:atl.on. 

\~ .. 
" (l " ' ~ 

the Ad ·lioc' Commi tt.~"'n-t ---.... - " 

\\ - i . ~, \' 

" 

. , 
" 

" 

again and decided tô requeat Rwanda tO .transfer, ~~i:t; me,r~ .. ' . 
, ',.' ... , .. , .... ': \~ 

in org,er that 'they: mi.'gh t u.nd,er.-· naries immedl.ately to Congo 
" \, .. 

" 

, , 

.. . " 

,~, . . ' 

•. , 

" 
" 

'b' • ~. t • 

, ,go full. iQvestl.gation 'of the Comm.fssion' o-f "Inqu,uy .. a~d • 
~ .' "-

, " 

trial in Congole,se Court. 
.' , , ! • 

Rwanda coUld nct agree t.~"auc:h t:.i'a~.fêr :~n' 'th., '" 
"" - . 

.. 
" . 

, " , .' 

.' ~ ... ./~ .. 1 

ground t'hat. it was contrary t;o the cAu ~a8eillbly reaolution .. '. 
, , ~ •• - l, l -,,' ~. 

" -
" ' 

which had call~d "for measures,~tà evacuat.e the-'m:e:rd~naries·,:· .. ,~ 
• ~.. 0... A'" ~. ... - • 1;. .., • 'li M' ~, • 1.' 1 *... '., • 

. , 
, • -J"'I.., " 

l ,.-' _ ...... 

fran Afrt~a. The ·real r~~son bel:lind 1lwanda,~i' re,!,usal to' 
, ' 

the transfer of rner.cenarie~ to Co'n~o seelos to' he pr.e8,a~e 

'0 ... 
" ' ... 1 .. 

'. .' ' , \, ' 
.. \.. \: ,- ~J' r.' 

! .... .. ~ - \ 

of .. , " ~ "~ :-, ,," '~J 
1 \ \ ,~' • 

,1 ." '. • ,./- • 

,.. ... f, ...... ,,.~: .. ,',.t..::~1""A. .~~".. -\.' ... :~P:.--,.: •• ,IN.,\' .. ""'.~;F:f~!F!-,.I., :...lot!r·c t"!'"'l' T1'_"~ 
~ 1,. ~!. \1.'. l" 

"1 
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, c;ov,"r~t: a9+~t, t~ ::re,turn-:o~ '~x:,6~u~~r,i~' tp' ,Af~i~"b)t 
\:" ~~" "ot:)t61.n::t,ng ',~ua.ra,n,t~. frQlll' th. "rd.Cla~i •• th ... el'~ •• ',~ 

, • ', •. I,'~ : \~'; \:' .... ' r". J:'- l' -t~ l~': " \' I~ l' ":,.., ,~'....... "'-', ". J~. 
~ ',t..b)Àlir i: •• peetl}!e 'GO"l-errirnen-1:#J'.·" ,',,', .' " 

• , l ," ' , '", • ~ ~ l, J.,' .,,;! l " • , l ' " ~ 

. , 'Tt:i:e _r,cenar~e~,~ WIIl~" f;1,~~,l!( ,.vac~4ted, frQ. Jlwe:.oda 
,1: ... Ct ' . ' ~'~ • ,l') 1 - , . ' • ~ ~ " ~ " ~ , , " 

. .'," ,,' wi. th, thè ,help" of ,'thë ' Inter~t~'6~ . Cp.ài tt,. of 'the Red' , ; 
.... '. • l ' " • '" • (r ~ .. • '.' \ 

"," 1 ~ ~ ~ 
't ' .... ~ 

... 'r ~~ ,:~ ".~-,': ,! "', ~ ~ ~ :' t" ~ 
# ~ fi'~ , ' .. th' t J ',\. -~ 11' ~ '; ..r ., " 

ln 1970,. the' O.'N., S*cu~it:t C::Ouhe~l ,.'t tO conlaid:er 
• , ~., .. - l' , ' ,4 ..... , l ' , 

.Ii,; .:,,,.:,' :- .... , .. : ;~"~,~Ul.ll~~- c'ha~9.'bf.~~ 'a;~·t~Ck·i:,y ·PO~U9~~-·:;9,~l.~~t 
'~~ !. ~ • {J~ , \ ~ , ..:.'" l' j , \ li... ... 1. ~, '1 _ ' , 

,".;:' "~:': .,," 'Gù.~n.,.'. 'fi..,î~~ ,\1.1::09' ~a~l uAit!J,' ~~ndQ t~90ps." and 

~','.'; ,:,,'" ~~c'~~r.1~.,.:·~.'~. ii~ , ~.aol:·~~iJ the s~c~r'~~ Councl.l ,de-
~ 1\' ,.' '"' , ; ~', t tt ~ ..' ,"'; "", '~,i, 1 ~ , , ' "{ " ~.... 1... J , '. ~"", 

.f ", "'::;" à~a'~~d'"tl1ai \ ~Ucth '~à~~4, at:t~cik~. against Af:r;lcan States and'; 
.... ' \' ' , • ~q , c, l' \ '. ~'\ l ' .,.. \ ", l.· ',' - _ • ' , _ 

" . ~~.' "' ., ,;.~~·~~ëd,,? ,t~ 'if~~#~~.<'~f ,~~,ç-~~~~~~e, ~ol.on~~li~· in Af~ic~~ , 

.. ',' ~, ' ",qOn.ti1~ut..ed '~a" ~~r:i'O\lS" thre!at' ·to J:hè pe~c'è and sécur,~ty 'of' 

Cro ••• 

" 
, ' 

• 1 ~, 

l''tl 

" , , " . , ." 

l' 

, , 

, ' 

, ,l' 

. .' 
, ' / 

, , 
l' ,;~ 
, " 

. ' ',' 

'. ' 

" , , 

" , , 
, " ., '-i\ 

., 

, .' 

,', ~ " '\- ' . '.', .. ' " :.~ 

' .. , " 

r... 1 
_ ~ "l: 1 \ ,,") ',\ , ~ f '" 

" ,'<'" _ • \ ,inQepetl~t e~i<:~' St<l~è: u' 9 " ' ' 
, ., \. 

r' ',~ 

1 ~ l. • 1. _ ( ,f", '." , {) ','-~ • Il. " • '.' Il • Q •• , -;., 

.\ ':',. , . "--ay"~ lettttr' qated"oecemb~r'9," 1981. ·th~' Cl;lar9~ " ' 
" 

, ,\"\ ': _ \ ~ ~ ... , ,,",'" .', 1. 1 1 • ' <-

~ .'.Affair.e 'of. ,the "'P~rrttanent" t-ii,ssion 'of' Se}rcllel:l.es to the': 

.' t .'. 

, ... 

, 
• . , ~ 

1 ..........' ,~ L 1 - " \ ! L t ~. 1 

" '~; ~ .' Ùniot:ed' Na~i,<;lns :r,eqùest~d:, that ~ meetlng Qi' the Secur l ty 
~ , , . 

, \ 'èouncil, be' c~nven'ed te' consider 
, '1 ' .. ,. t 1 ,- , , ' / 

_J, ,'" ,~.,>-: ,.ql ~YChel1es.' 'on Novemb'er,'2,5, 

an' j:~vasion' of tpe Republ1:c 

1981; py mersénanes ,ahd the, 

, ' 

" , , 
, , 

, '( , , . - ' 
" ,,. -- ", 

<. 1 ' .. 

" , 

.-~ .', \., 

, , 
, ' 

t.hreat to', international ,peace ana se~ur~ty r.esulting' fr'~ 
,.. - ~ ~ l', , "1. • 

, t.hat', situation'. ,1 0 The Secur i ty Counc~ l co'ns idered the', ," 1 

.'queStion' at it.s 2314th l~eetin9 he'ld on 15 December l '1981 • 
" , 
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\ 

'.' -' " - . .. -- ': ,- " l , ... , 

, , 

.. ' 

at,' that· meeting, 
" ... -

;. 

,~ , ... ~' 

t-he Sêcurity ;:Ounèi~' ~opëed ",ina·:,ü':mo':lS11 
l " ' ~, , " , , 

" 
" ' a • .o19t.,~OP 4,96' ~f\ 19~t. 1+ ~"., ~he'",~~~<?,l ~t'J..on' ~~è'. :s~~ .... <i:.. ty ': 

Council cond~.d.' t:.l'u~' met-cènàry ~g9ress'.l:0n 'a-g;:unst "he 
1 _ > 

aepUb,ll.è 'of Seychelles and 'the s'uQ$'èq.l.u!n.t, ho;. -:3,éki:lQ, and 
• ,',~'. ',< < ~ " ... , 

~.~i~èd te' • .md,'a ~SS'~Ot;l of _·l..~q'u+r}' 'ir.' ;~t-de,r ',=-o inve~" 

'tig'ate 'th~ 'origin .. ,. b4-ç~~'~o'~' ~~d ; fL~~nc'l.:1g, ':)f t.ne ::'ovenlber 
'" \ ,. l , 

',Z5~·-1981 mer,cenary a~9res.io~.... Aftèr t.he 1.:1Ve5t~.cJatl..on the 
, ~ y '. ~ 

.: 

s.C'~rity 'C~uncil, Ccmlllu?s.i<>n of rrtqu,iry made the fol-l:O'tIfl.~~.( 

'COf1clus ion: ' , , 

''the Comm~ssio~: would w;l.sh, t.o ·emphasl'..;e,' ~'. 
tha,t. g1. ven' the snia 11 S l.ze and il.ml. t..ed ' " 
re~oureea.ôf S~ychelle8r ~he aggress~on 
po*ed a ;rave t.hrea,t. t.o t.he sovere:i::;nt.y, 
~ '~ndependence ~f t.he ~o~nt:y and 
seriQuslj' j,l.st..:pt.ed, lt.S jô.:.':'::· :'!:e. nu. 5 

of . avent · .. m'::erscores ~he "~':':;er'l:::~':'::'cy 
sma;',l !Sta~e5, '2ar--:~='..l:.a~:.y ~::'ose !.!: 

geographL~a: s~~Jat::.~n~ su=~ as ~nat. ?f 
Seychel:'es, ~~aggress ':'0:-: '::"1 :--:erce!"larl.es .. ~ 2 

"""'e . e'ga' s' ~n":'F< ""a~ce .... f ~_~.'.e ~~So~..l"1on" of the "" • .... -;j' f",_ ... -....- -'" _ ... - D 

Il, , 

, Un;.ted as -:'''"ley rner::e!"" .. ar 1. es is 'exana.ned. ·in 

çhapter sa '::Jf ~h.\..s s''!:ud.y. 

The r~oeated ::a':':'s of -:.ne 3eCJrlt·~ ::ouf.­
Cl.l :o~ fcrelgn 3t.a-:.es co :-;'ease 3,;!:; :..st.­
':ln"9 ;.terc::enar1.es and ::::r t..:1e ~I.!o;)t..;"::ln cf 
measures -=-~ 'fJre-,."-e!1t. :.he 1.:- jena=~..L!""~ anj, 
the cont'::~~ed appeai.5'=or,~!1è en~,;: ~ 
forel.gn l.~tervent.::.o'!1 ::':'t!!ar:: :e:-.d ... el::Jht. 
to L'le v~ew 't.hat cl. St.ilt.e ~ê5 ar: ::lbi:..ga­
tl.on t.o co~trol ~~e r-ecr·..l.l.~~:ne::t. ~f l t.s 
,n~t10nals ~n Sl'=-~~~ld~$ where ! ~hreat 
~o P,eac~ and sèc~rlt.~' ex~sts.·· 
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l ~ is r~ thèr' clear from t.:1e above cene ~ us ~cr. ,t.'ha t 

an absoLlt.e prohi Ol.t.ion of' ':.he Ilse Qf :nercenar:Les ""'as not' 

the obJee~ive of the' ~!':~er;nat.lonal eommun~t:f. :t. 1.3 also 

clear t.'ha'::. the ':"!1terna';l.onal com:nun.l.ty d.:.d not .. 'loe .... every' 

I.lse of mercenar::'es as 3. ·threat to the peace .. :---~a't .... as 
, , 

conder.meâ :'5 t.he .lse of mercenarles I.lnder cond::.. tiens l.n 

Section 2: 

" , 

,. 
" , 

A Threat to the Right of Self-Determ~natiQn 

-:.ha't. 

, , 

, 1 ~ .. - \ . 
'of 

..)ase": ·::m 

::ind se::-

.lete~l:1ù -:':":Jr! peop:es., " ~f the 

éonC-ept ::;f . , 

. , . , 
t:;e~:'1r'l-:"::'o:: ::::-:. '::.né :;':,",!;':..-::s: ::f' 

.. 
" 1 

" 

; . 
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I~dependence ,ta Colon~al ~ountr~esand'?eoples (W1t~ 89 

yot..es ~n favQur, ~one aga1nst and 9' abst,entions: D. S'. A.>" 

Great i?r 1. tain" France. i3elgl.um. Portugal, 30uth A.fr~ca, 

Aus'tralia, Domi~~ç:an RepÙbll.c'and Spal.n). 16 Fl.rst, the 

Deèlaration reaffirms' the principle of self-determi~at~on 

and the unmedJ.ate rig~t of all peoples te independènce. 

Second, :.t .:leclares that "sub)ectl.on of !,"eoples to all.~n, 
, > ' 

s'ub:;ugatl.~n, d9m;nation and explo~ tatl.on" is contra!'""! ta 

the :":.tL ,;::narter and constit:ltes a. ;Jeraal; or hU1:lan r:.ght.s. 

For the ~urpose of lrtlplementl.ng the Declarat~an, :.n i?6·L '_ 

the ., " .. 
...; ,. .. 1 • Senerai Asse:nbly est,abl ,i~hed a 5pecl.al Ço:::-w~:.~te~ : ';; 

of 1-: ;:tenbers (l.ncreased, ta 24 :.ri :',962). ~ : Or: the, hâS:'S of 

the ::tec :ar a t.l.on i.ndepend~nce .. as Jran '::t?u t.q '":lan~' .:it.a tes. 

EconOr:1l.C 1 

, 
~he General Asser:loli' 1.:"1 r~Gq prov;. ie' ln ,:.dent:l.al tangûal)e: 

:.. All ?eQple~, have t~1e rl-:Jht. :::>f se:':-
leterrr::l:"1ation. 3y ·';~rt:.2e ,of ::':1a!: rl.g..'Tc, ::.hey free-
ly detert.nne thel.r pcll.tl.cal. 6tat:~s'~and freel.y , 
pursue the}r.,r econo::u.c, soctal, an~ ::...l:~..lra:' :1F-ve:;'-

, J' " 

2. Al: people ~aYI for ~~eir ~~n ends l :reelJ 
1 ... spose' of -:,nel.!: :1.at.Jrèl l ";eai. -:::.:-:' and ::-esour::es 
wlt.hout pre:'..ld:.ce -:::'0 any obl:'Ja-:::'Ems aris::.ng ~...l~ 
':Jf :.'nteJ7:laJ;.l.onal ecpnqr:-;l.c co-dpera-:::'':'Qn, oased. .:por. 
~he princlple 'of ~ut~..lal'- benet'!.t., 'and l:"lterna-:.i,o.na: 
law. :n no cas~;nav a ceoole '::>e J.epri. ... '3d cf :.tg 
own :ne ans of $ub'Slst:e'hc~' .• 

3. '7he. 5tate Pa~t.;..es ~o t.~e. present ::.?"'/ena!1t., 
lnc;'uctl.ng those "la'J'::':"1g r-espons::.b',l.l::.t.y for ::.~~e 

,ad.'n:-!):;.? t::;a-:::..:, on o!: :'on-Se:': -Gover-:'ll.:1g artd ':' r .l$t 

':'arr 1. -:::.::::::r les. sha:':' ,?ror.;ote t.he ,rea:' .:.za ";'10:1 o~ '.;;.~~~, 

" , 



1 

.. 

1 

,si 

66 

right of self~determination, and snall r~spect 
that right, in conformity ..... i th the provJsions 
of the Charter of the United Uat1ons. 

Both Covenants, thus, reco9ni~e the rlght of self- . 

determination and State Parties, ~ncluding those hàving 

responsib1.1i ty. for tlhe admi,n1.stration Of, !i~n:"Self-Governin9 

and Tr~lst Territories Ltndertqke to' promote tne realizàt10n 

of that right.2~ -

The 'latest l.mportant U. tL pronouncement 'on the 

princ1.pie of self-dete~inat10n i5 the Declarat10n on 

Friendly' roelations and Co~operatiori ~ong States adopted by 

Consensus, ::'0 1970. 21 Onder the
o 
,Declaration ~h.e :J._J. 

General Asse~bly prola1.~s; ~nter alia, tne =~+lo~lng pfin-

cl.ples: 

ay virtue of the ?r1n~l.ple of equal rights and 
self-deter~ination of peOpl~s enshrined in the 
Charter of the :.Jnited liations,. al~ peoples have 
the right freely te deter.mine; ~i~hout external 
l.nterterence, t~e1r political statua and to purs~e 
their, economic. sOcl.al and cultural Jevelopoent, 
'and I.!very State has the dut y te respect. this' rlght 
in accordance with the prov~sions of the Chart~r. 

Every 9tate has the dut Y to promote, through Jo~nt 
and separate actl.on, the realization of the pr1n­
c1ple of equal r~ghts and self-de~erm~nation of 
peoples. ~n accordance wl~h the prOVls~ons of the 
Charter, and to rende.r asslstance to the :Jnlted 
:lations :..n carrylng out the responsiblll.tles 
entrusteè to ~t by che :hart~r regardln~ the 
implernentatl.on of thè prlnciple ... 

lt can be seen fram the above paragraphs that th~-

Declaration recogn1ses chat peoples have the rlJht of self-

jeterrnlnatl.On .and asserts t!lat every State has the dut Y ta 

respect th~s rlght. 22 

%tn~ d' 
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According to O. Umoz.uri~e, "the principle of self-

d~terminatl.on has now matured l.nto ~, fundaU'lental pnncl.ple 

of posl.tive international law. "23 ln the same vein 

'Professor' Rosalyn.Uiggins concludes that the effect of a 

number of resolutions passed by the United l.ations: 

[C]learly ind~cate that'the great 
majority of States in the United 
Nations believe that a Legal right ,..-

of se1f-determination exists •... lt 
therefore seems inescapab1e that self­
determination ha's developed into an 
~nternationa1 ::::ight. 2 .. , 

On' the other hand, several JUrl.st~ have pbserved 
. \ 

t 
that the prl.nciple has not yet become a legal,rl.ght. 25 

~rofessor Gros,s cQntends that "subsequent; 9ractice as an 

element of i~terpretatl.on does not sUPl?ort thé proposltion 

that the princl.ple of self-determl.natl.on 1.S to he lnter­

preted ~s a right.«26 In concluding that the principle of , 
s~lf-determl.nation 19 not a Legal rîght, Sl.r 3erald 

Fitz.maurice points out that l'llany of the U. ~i. General .\ssem-

bly resol.ltions on the matter and U. N. Gen'e~al Assembly 
\'It~, \ 

'Î'" 
Resolution 2625 (XXV,r of October, 1970 'ln particl.llar aS$ume 

"the exi'stence of the very ci~cumstances that wOl.lld be in 

issue if a co.n,crete case arose." 2 7 

Considering the principle of self-determination as 

a ~egal right presents problems relating to its ~mp~ementa~ 

ticn. f:1any, of the proplems are due to the absence of gene-

rally accepted meaning of t~rms ll.ke "peoples" and "se1f­

determination" • za Broadly construed the terms Il peoples" 

and "self-detérml.n~tl.on" could be appiied to a wl..:le range 
1 , . 1 

r-~ l 
.1 

, 1 
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of conflicts. 29 For example, the tarm "peoples" may apply 

/to "ma)orities" as well as "minorl.ties" within .::l State. 30 

Self-determination is also sai9 to comprise two elements: 

(a) the internal constitutional aspect invoiving'the 'free-, 

" 
dom of a people to chooue their own government and institu-

tions; and (b) the international aspect involving a right 

to eith~r independence or sorne forro of self-government. 3l 

HO\lIever 1 few' States hold that 'the principle o.f Sel f­

determination applies to .. al,1 peoples". 3 2 ~'ii thl.n the 
, 

United nations, 'self-determination has been regarded as the 

right of peoples in overseas 'colonies to Decorne independènt 

or to achieve ,$ei~~goverrument.33\ ThlS inter~retatl.on 1.S 
.' . 

now incorporated,in Article lof Protocol l ~dditional to 

the Geneva Conventions of 1949, aqop~ed in 1977. 3i ?he 

Article recognizes·'arrtted. confltct,s where "peoples are 
- ~, ' 

, . 

fighting against colonial or alien' 'occu{X\tlon and ag,a1.nst 
, , , .' 

racist regimes" as wars fought; in 'the exercise p.f. the rlght 
, l' l , , 

of self-determination > as enshdned in t.he Charter of the' 
~ " - l , \ ..,.~ 

~nited. t~ationsJ and the peclarat,l.q~ o~ FrieridlT Relati~ns 
_ ~ " r - \';'"' ~ .. 

and Co-oper.ation Aàlon9. S,t.~tes. 1 The ?AU ',s ~rlt~rpretation 

of the p't'inciplé, of self-det~rm,inat,ièn is not dl.fferent 
" l ' • , 

from. that of the Un~ted tlati~ns.: ,tfuen the OAll was rounded. 

i t accepted' the principlé of helping, freedom figh~ers in . 
, . ",' 

their struggle '~9ainst cOlonialism., On, the basis of this 
\ \ • ' f, ' ~ 

,principle, Liberation !T1Overnents· inyolve~. 'in Ovet;throwing 

COloniai-and, minor~7~' r~giroes in·~frl.C~ have b~en,recog-

nized by the' OAU • ' the movements ,recognized werei 
1 "', , -' ... _~ > ~ 

, 1 

,', l 
\ 

. , 

, ; 

" 1 
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.. y, 
l?relirno for l·lozambiq~ ZAPU and ZA:.ru for Zimbabwe, the iUle 

for South Africa, Pi\IGC for Guinea Bissau, and SiiAPO for 

tlamibia. 3 S 

'ifuen it cornes to recognizing xiberation movements 

within ~ndependent States, the ùAU and t.he United ilations 

have been very reluctant ta acknowledge the right of self­

determ~nation. Since the incept~on of. the OAU, no libera-

tion movement seeking the right of self-deterrnination from 

an inaependent African State has ever been recognized. For 

instance, in the Nigerian confl~ct, only five States 36 

recognized the Biafran claim to ~ndependence and neither 

the OAU nor the United iJations spoke for the 3iafran right 

of self-determinat~on.37 Other major lnstances where 
qÇ' 1 \ 

cla~ms to the right of self-deterrninatio~ have been made 

and not. recognized are Ethi'op~a and Sudan. 38 In r'ebruary 

1982, the Polisario guerrillà movement which 15 fighting 

Morocco for ~e control of the 'former Spanish colony of 

Western Sahara, 39 was'admitted to the OAU at a meeting of 

?oreign Min~seers held ln AJdlS AQaba. Morocco and a 

number of othe~ countries op~osed the adrn~ssion. The dis-. , 

putè, Led to t.he postponement of., the holding or ,a sumnut 

·meeting in Libya"LtO 

The'reason for refuslng to accord recognition to 

the'Polisario and other in~tance~ glven~above i8 not neces~ 

sarily that, the .claim te the right. Qi self-deter::tinatlon lS 
~, ' ' ~ 

no~ geh~ine ~n èach case. The OAU response ~s the pri~-

ciple of f" respect for', the, sovereignty and terri torial 
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integrity of each State and for its inalienable right ta 

independent eX1.stence" embodied in Article 3, paragraph 3 

of i ts Charter. 

lt is against tOl.S background of, the narrow inter-
- < 

pretation attached to the concept of self-determl.natl.on by 

the OAU and the United :lations, that condemnation of ~he 
, , 

use of mercenaries agaiqst peoples 1.n their exercise of the 

right of self-determl.nat1.on loS exrunl.ned. 

i\mong the ear ll.est condemnatl.oJ;1 oOf ;C\ercenarl.es 
1 1 ;' 

who Ware engaged l.d hostl.litles' agains~ forces strugg11ng' 

for self-determinat1on and natlonal Ilbe~atl.on ~as 1n 

response ta ~ili~ary opera~10ns carrled on ln Portugal's . ...,.;:", 

)1 

colon1.al terr1torles. ln ',f.~68, t.he 1.,;.:L "';~;meral t\sser:lbly 

condernned ?ortugal for :ai1l.n9 vO grant ~ndependence ~o 

Hterritorl.es under Portuguese doml.nation". It. called upo,:! 

aIl States as a matter of urgency: 

to take aIl measures to prevent the recru l.t­
ment or tralning in thel.r territories of any 
persans as merce-narl.es for the colonial war 
being wages in the terrl.tories un~r Portu­
guese domination and for violatlon of the 
territorial integTlty and sove-reignty of " 
the independent African 5tates. 4t 

In 1969, by 78 ta 5 votes with 16 abstentl.ons, the 

U. H. General Assembly reaf fir-ne.d l.t.s Oeclaratl.on on Inde­

pendence for Colonl.al Countries and peoples' and stated that: 

The practl.ce or.using mercena~ies against 
movement for national li~era-tion and inde­
pendence i, pun1shable as a crim1nal act and 
that the merce-naries themselves are out­
laws, and calls upon the Governments of aIL 
'countries t.o enact leglslation declarl.ng the 
recruitment, financing and trai~ing of 

/ 

'. 
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~ercenar~es ~n Chelr terr~tory to be a 
punishablé offence ~nd prohlolting thelr 
natLonals from serving as mercenar~es.42 

In 1970, ta ;nark the tenth, annJ..versary of the 

adoption of the Declaratlon on Independence. the u.~!. 

General Assembly, a~ter de,plor~ng t~e fact that COIOnl.al\ 

p~er oart.l.culat'ly Portugal. South Afr,l.ca and 30uthern 

ahoàesl.a ''''Cre stl.ll 'colonl.al :::lr raCl.st !:"ulers. notln; .... 1.t.h 

r;Jrave concer;t tha,t :nany terr'l.tor1es _"'ere st.111 -.lnder 

" 
"colon1al doml.natl.on and racist regl.m~s" 1 rCl.ter.ates l.ts 

dec1~ratl.on·that: 

the pract~ce of "lsing mercenar1.~S agal.~st' 
nat10nal liberatlon movernents in the colo­
nial 'terr1tor.l.eS constitutes il crl.ml.nal 
act and calis upon all States ta take the 
necessary';nea;s',lres ::'0 pr~vent the recr<.l.lt­
ment, financing ~nd t~ainl.ng 0: mercenaries 
1.n the.l..r terri tOrl.es and ta prohlbit thair 

'nationals from, serving as merc~nar1es,." J 

In lts resollltl.On on Baslc Prl.ncl.ples of the ~egal 

Stat:.lS of the Combatants .5tr:.lggll.ng Against Colon~al and 
, , 

A1ien Dominatl.on and R~Cl.st Regl.mes, the U • • l. General" 

.Assembly condemned the use of mercenarl.es agal.nst "the 
, 

national ll.beration movements struggll.ng for their freedom' 

and independence ... It.. The .Cl.vil War 1.n \Angôla in 1976 in 

- 'which mercenaries 'Were ,involved prompted the U .• L General 

Assembly to dëclare th'at the "practice of Llsing-mercenarJes 

,against movements for -national liberation- and independence 

constl.tutes a. crime" and that'the mercenaries are crl.mi­

~als."5 

From the preceding disc~ssion it may be concluded 

--------that the use of mercenarié-s:"-to fight against national 
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Liberation movements in colonial situations has bean con-

demned by the l.n'ternatl.onal cornmunl.ty. 

t.he ,narrow lnterpretation att.ached to the concept of self-

deternunat~on by the OAU and,the \.Inl.ted :1atl.ons, .l~ is not 

~.Uble to conclude that the use of mercÉmaries against Il~ , 
pe~:e stru9911ng for the right of self-determination wrtl 

always Ce condemned. 

~ht:hln théffiunl.c~pal arenas; only Sast Germany 

seems to expressly ?rdhib.lt the reC~U.ltment of Germans to 

partl.cl.pate ln ' .... ars. t.hat seel< ';;;.0 frustrate the 'exercise of', , , 

the rl.ght of self-determl.natl.on. The ~aw on Defence of 

Peace, 19>50, provides ln .;.r"tl.cle 2, "pa,:rr,agraph 1, <:.h?t "whO-
, . 

ever . recrul.ts, l.n~uces, or:: l.ncl.tes'3erlnans to tajç,e 

part in war-like act.lons which serve to subjugate anothe'r 

people shall be punl.shed ".lt6 
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,The discU~8,iQn in the pre'houa chapte~' SéeQ to '. .. 
indicat.e 'that intel"national.;14~ does not' yet outi~ ... the use 

l - 't" ~ '; \ ,'J " ~ ': ': ~. l , ~, l ' ! -

bf'mercenaries'eve~ ~houg~ internation~l opinion may bè 

,4gainst tJ:leir -lS~. This chapter examines sorne of the 

, " 
Just.ifications upon ",hich the contlnued use of mercenaries 

,may he b,ased. 

~, , 

o 

<-

1: ID4ividua~. Are Sot SUbjecta o.f 'Internati'ona~ 
Law -

In ~onslder~ng .th~,~~estlon of outl~~in9 merce­

narie'~ ')by interhatl.onal law 1 a central issue which may be 
, , 

raised ~~ whether ~ndl.vl.duals not pel.ng' suoJect.s of inter-

nàtional Law can l be regulated by l.t. Using .the tert~ 

".subjects" of Law t~ connote. those upon whom the ,Law con-

'~rs rights and imposes Quties l.t is çoncluded that States 

are the prin<;:ipal participants in the world power process. l 

However, States appear not to be the only sUbjects ,of 

" 

international law. Public international organizations; for 

e'xample, may also 'be subjects of international Law. In its 
e 

Advisory Opinion on R~paration for Injuries Suffered in the 

S~rvice of the United l~ations the International Court of 

Justice held', that the United Uations i5, under interna- -
tional.law, an international person. According to the 

, , 
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COurt: 

" . 
·That' 15' hot- thè Sa.rDe thl..:lg as S,?-ylrlg that 
it, is aState-, "'lu.ch l.t :::erta:.nly loS net, 
or that ù.$ legi!l ?erSOnallty' and rl.ghts 
and dutl.es are the same :lS t:'ose of a 
State .. ~ ,~pat 1:t .30e5 mean è,.S that 1.t 15 

a '~ub ject 0:' 1n.t;~rnat1.onal la ... an\:! capab'l~ 
of ?Ossessl.~g lnternatl.onal r.:g!"'lts and 
quties, and·t:1flt '::.t '-'las capa'c:l.ty'to ma4n-

, .' 
1'~ " 

. ' 

. tain. l.t! rl.ghts by ~rlnglng ipternatonal 
clauns. "-

_ Thé above ;:ecl.s,l.ol'l concerned ":.:"e sta tus of the 
, ' , 

Unl.ted ~ations, but .:.\t' 1'5, sa.l-J te app:L:;' to ct:1er l.nt.erna-
. , 

tl.ohal organl.satl.ons. 3': 
Although lnd+vl~uais ~ay net 'oe sUbJects of lnter- , 

natl.onal law, the trend has b~e", in the d~rectl.on of accord-

ïng them rlghts and- dutlBS.' 
, 

Fust, t'1e Charter of the United Ua tl.ons 'dl.d recog-

'nise the fund~mental rlghts of l.ndlVlduals l.ndependent of 

the law of the Sta te. For example, Article 55 of the U~ L~. 
1 

Charter provl.des that the United L~ations shall promote 

"Universal respect for, and observance of 1 human rights and 

fundamental freedoms for aIL withclqt distinctl.on as to race, 

sex, language o'r religion." Under Article 56, "all Members 
, 

pledge themsel ves to take joint and' 'separate action in co-
Q 

operation with the o.rgar;ization for the achievement of the 
-

purposes $et forth in Art;,'icle 55." Ho\V~ver 1 the provisions 

of the Charter o,f the United L-Iations relating to hUI!lan 

rights have been held to be too general to impose bi!lding 

obligations on Member Stntes. 4 The Universal Declaration of 

Ruman Rights,5 adopted by the United Nations General 

" 

~"- . 



; , 
J ' 

( 

1 ..... ff 

, " 

, ' 
" ' 

\ 
-' 79.,-

, 1 

funaarnent.al freedoms -::.hat :)\.!Sht,".::::) oe ::-.ec:;jgn~sed. 

't.o t.ake :?art :...:: ".:he ]over:1.:nent. of hls'country, 'i.lreçtl..f or, 

t.hroùgh freely çhosen representat,J. "es and the r ~~ht. t.o work. 
- -' , . 

l3ut the Declara".:lon loS :lOt a treatyQ and lt ?rov:ùes nc;:" 

mach~ner'.l for, the enforcement of those r ~g.hts. 7 
\ '< 

The International Covenant on Econoffilc, Soclal and 

CuLtural Rlghts, B the Covenant on Cl.vll and Poll.t.lcal ,aights 
. Il'' 

adopted by the Unl. ted :~atl.ons General As sembly on ùece:aber 

16, 19~69 and the Optlonal Protocol to the Internat.lonal 
\ 

Covenant on Civil and Politl.ca! Rl.ghts 10 provl.de some 

machinery for the lmplementation of human rights. Under the 

International Covenant on Economie, Social and Cultural 

Rights, States that ratify the Covenant are required to 

submit progress reports to the Econor:1ic and Social eoùncil, 

which, after studying the reports, may'make general recom-

mendations ta the General Assembly or assist the United 

Nations specialised agencies and subsidiary organs ln decid-
• j' 

ing on-t:'fÎe' advisabili ty of internatiotlal measures likely to 

contribute to the effective progress'ive implementation of 

the rights stipulated in,the Cdvenan~. Under the Interna-

tional Covenant on Civil and Political Rights, States which 

are parti'es to i t undertake;-o submi t reports ta a Human /. 

~ , 

\ 

1 
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:ll-g~t$ ;:Omml t.tee on the :neasures ..... h~ch the)' have adopt~d to 

ens'ur~, 'ci ·"ir and pol.d:'.lcal rlghts. The Human Ri"1hts COmInl. t­

tee, · .... nl.-ch cons::..sts of el.'Jhtee~ members aPPolnted by the 

States part.les may make such general comments as l.t ~ay 

cons~der appropr1ate
a 

to States ..... hl.c~ have rat~fied the CoVe­

nant. The Covenaq.t al'so give5 States partles the option 

under Artlcle 41 to allow the H~an Rlghts Committee to 

receive c1aims \of one State Party against another Stàte 

party that the latter 15 not fulfi1llng 1t5 obllgatlons 

under,the, Covenant provided both parties have, accepted the 

Committee's competence to consider such c~aims. The Commit-

tee may offer its gooO offices to the partl.es, make a 

report, or under Article 42, ~efer the claim with the con-

, \ sent of both parties to a Conciliation Commiss ion. The 

Commission may in turn try ta bring about an "amicable solLl-
" 

ti'on-" and, failing this, submit a report embodying it5 views 

on ,the, Possib~lity of an amical:;>le solution. Under the 

Optiona1 Protocol to the Covenant on Civil aqd Politica1 

Rights, it is possible for an individua1 ta rnake a claim 

against aState. However, the Human Rights Committee can 
. , 

only considér complaints frbm private individual5 claiming 
, , 

to be victims~of a violation of human rights only if the 

State against whom the claim is made has ratified.the Proto-
, '1 

col. In those cases in which the Commit tee i9 compet,ent to 

receive individual complaint"s, the Committee forwards itsl 

views ta the State party concerred and the individual com-

, plainant. ProposaIs to provide for a reference of 1ega1 

J . , 
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q:~estions raised in claims by St:,ates agal.Ilst 3tates or indi-

" 
viduals against Stat~s, to the Internat~onal Cou~t of 

Justice for an advisory opl.nion were reJected. 11 

The Covenant on Economie, Social and Cultural 
• > 

~ights and the Covenant on Civl.l and POlitlcal Rights cam~ 

into force in 1976 after ratification by thirty-five 

St~tes. 12 

The International Convention on the Ciimination'of 

aU forms of Racial Discrimination adopted on December 21, 

1965 by the il. N. General Assembly,13 and entered into force 

on January 4, 1969 elaborates in sorne detail the fundamental 
' .. 

obligations of State Parties to prohibit and bring to an end 

racial discrirninatton. As one leading commentator has 

rightly emphàsized the "substanti~e provisions of the 1965 

Convention represent the most comprehensive and unambiguous 

codification in ctre'aty fOrIn the i'dea of equality" of 

races." l '+ Article q," paragraph l (d), for example, prov:i,.des 
:"\0 ~ , -

that "Eç.ch State Party ~.hall prohibit and bring. to 'Ia:n end by 

all appropriate means, including legislation as required by 

circumstances; racial discrimination by any persans, group 
~ 

of organization." The Conventiqn provides for ,the creation 

of an international machinery to supervise the implementa-

tion of obligations that the State Parties have assumed. 

This supervisory reèponsibility i9 entrusted ta the Comrnit-

'~ tee on the Elimination of Racial Discrimination. Under 

Article 14 of the Convention the Cornrnittee rnay deal with 

communications by individuals claiming ta be victims of 

". 

\ 
\ 

\ 
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1 
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a violation of the Convent~on cemmitted 'by any State Par~y 

that has recognized tl1e ri~ht of pri~ate .I~et~tion, provided 

that at' least ten States Parties have lnàde the the requi-
6 

site declara~ion. , ' 

The right of the individuel te petition' in resp~ct 

of alleqed violations of human right's appear to 'have been , 

enhanced as a rasult of the adoption of Resolution 1503 

(XLVII) by the Economie and Social Counci~ in 1970. 15 This 

rasolution authorized the Human Rights Commission to consi-

der conununicat~ons that reveal "gross ~nd consistent" vio-

lations of 'human 7ights and called upon the Sub-Commission 
, 

on Prevention of Discrimination and- Protection Qf r1inori-. , 

ties, to devise appropriate procedures, for determining the 

question of the ad!nissi:bility of communications received by 

the Secretary-General of the United Nations alleging such 

violations. In the event any communication is referred to 

the Commission by the Sub-Commission 'on Prevention of Ois-

crimination and Protectionof !1inorities, Resolution '1503 

authorizes the Commission to determine: 

(a) whether the communication requires a 
thorough study by the Commission and a 
,report and recommendation thereon to 
ECOSOC; and 

) 

(b) whether the communication should be a 
subject of an investigation by an ad hoc 
conunittee appointed by tl1e Commisi'>TOn-­
which investigation will be only under­
taken 

(i) with the express consent of the State 
concerned under conditions determined 
by agreement wi th such State, and 

\ 
\ 

, 

, , 
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(ii) if all dom~stic 'remedies ~a~e been, 
exhausted and 'it' th~ situation doés 
not relate to'<~, {natter w~ic.h is bein-g , 
deal't with, under procedures within 
t'he United llations, its specialüéd ' J 

ageQ6=ies, reg'io'nai organ:,iz'atioQ.s, or ", 
any other internatïonaL procedur'e! 

In a.cçordance with Resolution 1503, the su~­

Commis'sion on Prevention of Discrimination and Prot~ction-
, , 

of r1inorities on Aug\l-st 14~ 1971 adopted Resolution 1 ' 

(XXIV),16,which provides for provisional procedures for 
( 

dealing with the ques~~on of admissibility of communica:/ 
, 

tionS. 17 

On the regional level, t~~ European Convention for 
, 'il 

the Protection of Human ;Rights and Fundamental Freedoms 18 , 
signe'd at Rome on l~ovem~er 4, 1950, provides "a, machinery 

for the implementation lOf human nghts. Under the "~r"" ~:., 
Convention, there were established a European Commission ,ofl 

~f 
Human Rights with apmi istrative power to investigate and 

Ij,/ " 

report on violation~ Of human" rights, qhd a European Court 
.. ;"Î~ / 

of Human Rights which to funcyion in 1%9. Both 
! : .. 

the Commission and th Court have inquired into a violation 
\ c 

, of human rights alle ed by an individ~al again~t lùs own 

government. However, the jurisdiction of those organs is 
, 

limited and they op rate in respect of those States which 

have accepted thei competence. 19 

Mention 'uld aiso be made of the American Con-

vention on numan ights,20 opened for signature on November 

22, 1969. The C nvention defines the rights which are 
1 

protected and p ovides for the establishment of an Inter-

/ 
/ 

1 

o 

, , 

. \ 

\ 
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l\merican, Court of .. luman aigh.ts. 21 T1::Ie anali's~s thus ,far 

' .. 'tends tb support the proposition ,that', individuals .may a1so 
, 

be,direc~ addres~ees of international law ln terms of 

rights. 

Of immédiate relevance to th~ competence of inter-
, , 

national Law t,o prohibit mercenary activl.ties is the ques-

tion whether internàtional Law can impose duties on indivi­

duals ·direct1y. ~ Early in the d.evelopment of, international 

law" it 'was" recognized that aState had the right to punish 

individuals 'who vf.olated the Law of nations. êven though the 
, ' 

'crime h'ad ,no direc,t, effect on the 'State ,s~,eking to exercisé 
l, ....!. ~ 

jurisdict'ion. 22 One of the first examp1es. fs;' the Law 
;' 

against piracy. Any State ~Ch apprehended a pirat~ could 

~nde~ the ~uLes' of internarional Law, exercise jurisdiction 

,and punish him for his cimes. 2"3 By trea ty and custom the 

,Law of nations which . dividuals are under a dut Y to 

respect, have ~ been e panded te ,include the Law aga~nst 

slavery· ~n<? the aws of War,2lt Sinc~ tne decisfon of the 
... 1 (' 

,N}lr~mbe'rg TrirnaL, 25 the trend of international Law has 

~ee~'towar;r/attaching direct r~SPdnsibiLity to indivi- . 

duals. ~ this case tlle de fendants were charged, inter 

a:+ia, f6r crimes agaj:-~st p.eace, crimes against humani ty / '-; 
and /rimes under the' laws of wars. It was submitted on 

behaLf of the de fendants that international law is con-
l ' 

I~rned with the, actions of sovere~gn States, and provides 

~ for no prrnishment for individuals. 26 The Tribunal rejected 
/ 

this submission and held that international Law imposes 

\ 

• 
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,duties and liabilities 'upon individuals qS well as upon 

Sta'tes. 27 

The rule in the ~Juremb'e..rg·';Judgment that interna-

tionai law may impose duties on l.ndividuals d'irectly was 

reaffirmed, in the Genocide Convention28 adopted by the 

United Nations General Assembly on December 9, 1948. 

A.rticle IV of the .Convention for example, provides that 

persons committing the acts should be punl.shed "whether 

they are constitutional1y responSl.ble rulers, public offi-' 

ciais or private individuals". 

Therefore, although mercenaries are.private indi­

viduals and not States, internation~l Law can regulate 

their activities. The competence of internatlonà1 Law ta 
, 

impose duties directly on individuals seems not t9 be based 

on the recognition of individuals as'suhjects of 

international Law. Professor Georg Schwarzen?erger 

writes: 

Yet it would be 'unwarranted a~suinption ta 
hold that,Jonly i~ the interna'tional person­
ality of the individual were recognized 
could the individual be treated as an 
object of proceedin9s of an international 
character. 29 

Section 2: Humanitarian Role for "Mercenaries" 

It has been suggested that the use of force by 

individuals in their private capacity should be permissible 

Il for reasonably necessary sanction of human right 

, " , . 

-'\'J 

'attt'" 

\ . 

, 

\ 
1 



-

'~ 

'. 

85 

, violations ",hen 3tate law en'forcement enti ties are unable 

or unw~lling ta maintain orde'r .or ta implement basic human 

-~ --
rights. "30 A relevant question he,re is who is 'te --judge, 

that there is gross violation of human rights to justify 

outside intervention. In absenèe of sorne objective stand-

ards to be applied, there is a danger that sorne States or 

individuals might interfere in the internaI affairs of 

other States on the pretext that the y are stopping gross 

violations of human rignts: The ternptatioin of sorne States 

or group of persons ~eeking ta interfere in the internaI 

affairs of other States is real for a number ai reasons. 

First, superpowers .are constantly competing for spheres of 
, , 

influence. With the' ~ntensification of ,the contention and 

" rivalry'betweèn the superpowers in Africa, 4atin America , '-

and Asia(', bearing out direct confrontat,ion for féar of' such 

confrontation escalating int9 a fulL ~ca;le nuclear war 1 

direct intervention also being 'Cb$;tly and unpopula,r both at 

home and'abroad, the organization and use of mercenaries 

and ?t~er proxy forces is a possibility.31 

Second, the relative inst~bility of developing 

States contributes to the 'interventionary acti vi ties by 

other Sta~es through the use of mercenaries. 

J'oh~ l~orton r-bore expl'ains: 

Professor 

" The degree of internaI stability of the 
actors wi thin the internaI system seems· to 

,be another factor affecting the degree of 
interventionary activity. In this regard, 
~he built-in functional dis-equilibrium of 

'many Third World States and the concern 

... 
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over the viabili ty of existing colpnial':. 
bo~ndaries heighten the ·problem. 32 

-The cases of Zai-re and Guinea epi tomize the problem being 

referred to by J.t~. Moore above; In Zaire, the '~r 
structure installed at independencè w~s charact~Zed b~ 
political and institutional 'instabil~ty. An&~cCOrding ta 

,Jean-(!laude Wil;tame, this pOI-itical and institutiortal in-

stability was due, "largely from· ,the imperfèct assimila~iQn 

of the democratic rules" of the g~e by the government 

leaders. "33 He. contrasts the pol~tical institution of 

Zaire wi th those, of Europe: Il In the Western Countrie~, 

politicaL institutions ~eveloped parallel to the overall 

ptructure of society: though acute problems of adj~stment 
~ 

arise, they forro part of a reîatively weIl integrated' 

whole. These institutions have enge-nd~red traditions, 

standards and rules wit.hout which thei,r functioning would 

be hàphazard. In- the Congo, parliarnentary institutions are 

- not only novel ty, but a novel ty which does not co-exist 

with the structure of society."3lt 

1970 

The invasion 

fOllo~ed a year 
1 

of Guinea by mercenaries in ~ovember 

of sporadic unrest inside Guinea 

dur±ng which several invasion plots were reported to 

involve Guinean exiles and the Governments of neighbouring 

count·ries, especially Portugue5e Guinea. 35 

Although the'Republic of Seychelles i5 not a 
-

direct ob ject of rival~ betwéen the "'uper-powers, except 

when considered in the broader context of the struggle for 

the control of the Indian Ocean, 36 and while the Government 

, " 

, l 

, -..... , , 
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of Albèrt Rene was enjo~ing a reasonable measure of stabi­

l~ty and popularity, notwithstanding the tact that it came 

-i-t-o power in June 197'7 through' a mi1~tary coup that oustéd .• 

'James !1ancham, its leftist character seems to have béen tfie 
\, 

',l'n.â'jQr reason for the South African Government to sanction 

the attack on that Republic by mercenaries. 37 
\ 

Unfortuna'tely, the Charter of the ,GAU, fo,r exam.-

pIe, does not provide for any machinery under which allega-
, 

_ tions of violations of hwnan rights within an' independent 

~frican 'State can be investigated or condemned. In fact, 

the provision relating ta the independence and ~erritorial 

integrity of r.1ember States of the OAU is 1n-t:~rpreted sa 

stra.ctly that under no circumstances can ,gross human' r,ights 

violations ever be examined by'the ùAU.38 In àbsence of 

.' 
any such provision the Charter of the United iJations can be 

turned to for guidance, since all the members of the ùAU 

a.re also members of the United LSa tions . Under, the Charter 
, , 

of the United/ Nations the World organ, is precluded from 
) 1 

intervening ln matters which are essentially within the 

domestic jurisdiction of any Sta~e.39 The interpretation 

gi ven to the above' article througn the organs' of th~ Uni tad 

tlations seems ta be different from that .of the OAp. For 

the United tiations the content'of what is within the domes-
.. ;: 

tic jurisdiction of r.1ember States seèms td'" be détermined by 

the international. commun'i ty and it <!epends' upon the. devel-
\ 

opment of internJ~ional law. 40 Un?er ~his interpretation 

gross violation of human rights by a 10vernment or viola-

., ' 

L-
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tians of ~ri'y major purpose 'Of the United i~atiens can , 

warrant, internatiQnal ~eactien. But ,there are .alse p'ro-" 

blems of implemèntation with the United Na'tions' syst~m. 

F~rst, the competence of the International Community to 

determine what is within the domestic jurisdiction of ' 
j. 

Member States has not been accepted without any, qualifica-

tien. The case in ~nt is the United States Declarati9~ 

~ccept~ng the compulsory jur~sdiction of the International 

Court of Justice alse known as the -'Connally Amendrnent. ft l 

The Declaration seeks ta exclude the jurisdiction of the 

International Court of Justice, disputes which are. essen­

tially wi thi!1 the domestic j urisdiction as d~t,e/rn'rl.ned by 

'the United Statas. Secopd, mernbers of the United Nations 

" 

are reluctant to condemn delinquants for fear of creating 

precedents which could, be used as a basis for investigating 

th~ir own conduct. 42 Third, if intervention is permissible 

the question is whether force can lawfully be applied to 

pretect human rights. Fourth, if intervention by force in 

the defence of hurnan rights is lawful, a further question 

is whether it can be undertaken individually or ~ollective~ 

ly. Under the Charter of the United Nations, rneasures to 
v, ) 

enforce its violations are provided in Chapter VII. Eut 

these measures, including the use of force, can only be 

,applied when a violation is a threat tq the peace and on 

c~ the recommendation of the Security Council. ft 3 The linking 
'\ 

of human \ights violation and a threat to the peace pre-

sents preblems even though on sorne occasion~, violations of 

'. ' , ''-' 
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of Alb~rt Rene .. :"as enjoying, a re'aspnable m~a~ur~ '~f _st~~i-:. 

rit y ,and PQPularitYi. n~twithstanding ~~e '.fac~ ;{~~~ it' c~e' 
, . 

to power in June 1977, through a' military coup thât ousted 
. 

. James t<1ancham, its leftist character seems to have been the 

major reason for the South African Government ta sanction 

the att~ck 9n that' R~public by mercenarie!3' 37 

Un fort una te 1 y, the Chart.er of tbe DAU, for exam--

.~. pie, does not provide fO, any machinery under which allega­

tions of v~olations of hum~ rights within an ind~l?endent' 
. ~ 

African State can be investigated or condemned. .In fact,' 

the provision relating to the independence and territorial J' 

"integrity of Member States of the OAU is interpreted 50 .' 

strict1y that under no c~rc~stances can gross "!1uman rights 

violat,ions' eVf3.r 09 examined by the OAU. 38 In absence of 

any such provision the ç;harter of the United L~ations can be 

turned to for' guidance 1 since all the members of the vAU 

. are a~so member'S of the United lJations. Und'er f::.he Charter' 

lof the United Nations the Wor1d organ is .prec'1uded fram 

intervening ln ~tte'rs ~hich are essentia11y wi thin the 
'. ,~"" 

~omestic jurisd:i,ction of any State. 39 The interpretation 

9~ ven t?' the abs>ve ~rticle throug,h - t1;le organs of the. United 

Uat.ions seems te be d.i,ffe~ent trom that of the OAU.' . For, 

'.'the United tlatiens the content of what" is within' the domes-- .. 

tic jurisdiction of Hember 9tates seems, to be determined 'b~ 
" the - internat'ional commu~ity and it depends upon the ~ev:el:-

, opment of' inter.national 1aw. '+ 0 UndE!r th.is 'in'~pr~tation 
. - , 

9~ess violat;.ion ,of huinan righr-s ,by a gover~ or viola-
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tions of any' ma~ ,0 x: '.?U!:po~~, 'qf, 'the ' Unït~d,' N~tioq,s can 

, ' ' 

dl 

, -..._ . t...'.: "'., -', 
warrant l.nternat~onai react~on'. eUt there are ,aIso pro-

1 \., '. ' 

blems, of implementatj,èm, -wi~h t'lje 'United' Nations system. 

'First, the comRetence of' the Intérnational Conununity to 
l ' • -

determine what ii wH.hin' ,the' domestic. jurisdiction of 

Member' S.tat'es h~s' nct b~~n accepted without 'any qualifica-- ' . 
tion. ,Th~ éase, 'in. po'int is the United Statès Deciara~ion 

, , 

. ,acceJ?ting ,the èomp_~lsQr;y ,jurisdiction of, the Int-efnational 
-'" 

"Court of Justiée also ,known 'as the Connai~y Amendment", Iti 
, " 

The Declaration seeks to exclude the jurisdiction"of the' 

ln~e~~>ation,al Cour~ p~ Justicé, disputes w~ich ar~' e~s~~'-' 
tiaiIy within' the domestic Jurisdiction ~s determined 'by 

thé Jnited States. ' Seçond, members of the United ,Nations 
" J ' 

are r,eluct:.ant t9 condemn del inqùentsfor' fear o~ cljeating 

precedent~ ,which, cou,ld be used as a basis for ~nv'éstigàting 

Third, if lntervention i5 'pennis-sible , . ~. 

the question is whether force can ,lawful;ly be applied te.,' 
, , 

protect hurnan rights. Fourth, if intervention by f~.rce ln 
th~ defence of humalY"rights is lawful, a furtfler' question 
" 

is whether it can be un~ertaken individuaHy or: coUective-

1y. 'Under the Cliarter of the' United Uations, measures to' 

'e'nforce i ts violations are p,rovided in Chapter VII. But 

these measures~ including the use ot: force, ,can only be 

applied when a violation lS a threat. ta the peace" and on' 

the recommenpation of the Secur'it.i Cotmcil. 43 Th~ linking 
r) , 

of human, r ights violation and a threat to the peace pre-, , .' senta problems even, though on some occasions vl.olatl.~:ms of' 
'" , ~-
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human right~ .hav~ ~ been a,uthori tatively described as si tua--
- . 

tions which .can endanger international peace and secu-
, 

In December 1966, the Security Councilf :;tating 

. tha't 'it ~as acting in ac-cordance with Article;!39 to 41 of 
, . 

the Charter held that, "the preSent situation in 30uthern 

Rhodesia constitutes a threat to international peace and 

security. "4 5 It then decid~d ln selected economic sa~ctions 

and made them mandatory. In 1~7, the U.N. General Assem-

b1y, by a vqte of 89 to 2 with 12 abstentions, adopted a 

resolution reite~~ting its condemnation of apartheid as a 

"crime, against h~anity" and, "its conviction that the 

situation in South Africa coru~titutes a threat to inter.na~ 

tional ·peace. "46 The .Resolution also provided that "action 

ui:ld~r Chapter VII of the Charter is essential in order 

to solve the problem of apartheid" and that "universally 

'appl.l.ed mandatory economic 'situations are the only means of 

achieving a peaceful solution." 

Assuming that commun~ty' response te grass viola­

tions of human ri,ghts fails as was the case in ,East 

Paklstan!Bangladesh'* 7 or in Democrat.ic Kampuchea llnder the 

"Khmer Rouges",*8 a relevant question is' whether unilateral 

intervention is ~till permissible. Opinions here dl.ffer. 

One view takes the posit~'on that humanitarian intervention 

is now l.r.\permissible. Three main arguments have been 

advanced in support of the view that humanitarian interven-

tian i5 illegal. ~e tirst argument holds t.hat th:~ Uniteo. 

Na.tions Charter as a 'whole prohibits. toe. use of military 
, -' 
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force s'~~e for self-defence and col1Jcti~e) action on the 
" ~ 

ground that the basic policies of the Charter are to pro-

mote peaceful change and to minimize unauthorised coercion. ,. 
Professor C.\i. Jenks, one of the proponents of this argu-

me~t, puts it this way: 

The law must' debar recourse to armed force 
save in the common interest. The Charter of 
the United Nat;ions is unequivocal on the 
subject. The obligation of-members -to -re­
frain in their international relations from 
the threat or use of force in any manner 
inconsistent wi th the purposes ,r;>f the United 
llations is absolute. \i'ithout sl.lch an obli­
gation, the prospects of rnaintaining world 
peace by more effective internation~l organ-. -' 

,:i..satfons becomes altogether illusory. The 
'~bligation becomes' meaningless and inopera-, 

tive if we allow it to be qualified by any­
thing other than the necessary right of 
individual and collective self-defence, 
reasonably construed and subject to impar­
tial review. 4 9 

A possible weakness in the above argument may lie ' 

in its attemp~ to equate peac~ with the p~ev~ntion of 

global armed conflict only. Consequently, that any gross 

deprivation of human rights can only he terminated through 

non-violent means. Gross depriva'tion of human rights in 

rnany instances gives rise to expectations of violence so as 

to constitute a potential threat to international peaée. 

This potential threat to international pea9c could be 

regarded as arisi~g from the external responses to gross 

violation of human rights. 50 Under those circumstances 

Stat,es have bean, cllstomàri,ly regarded as Justified in uni­

~at'eràlly resorting to t.he coercive strategies of humani-

tarian intervention. 51 
, 

The possible implication of a total 

" 

, -, , 

t:'" 



- 91 -

prohi~ition of unilateral use of force'by private/persons 

or 1;>y States is spel tout by Professor Re;i.sman:,' 

[I]nsistence on non-violence and defer­
ence to all established institutions in 
a global sy$tem with many injustices 
can be tantamount to confirmation and 
re-inforcement of those injustices. In 
certain circumstances, violence can he 
the last appeal or the first expresed 
demand of a group or unorganized 
stratu~ for sorne human dignity.52 

The second argument in favour of the impermissibi-

1ity of humanitarian intervention, is basad on a literal 

interpreta~ion of Articles 2(4) and 51 of the charter of 

• 1 the United Nations. Under ·this mode of interpretation, . 
humanitarian intervention ia inconsistent with the purposes 

of ·the Uni~ed Nations and, hence im~ermissible. The com­

bined effect of Article 2(4) and Article 51 of the Charter 

of the United t~ations ia represented as 'rendering all use 

of force.illegal except in the exercise of the right of 

self-defence if an armed attack occurs. 53 

The third argument i8 that because the doctrine of "--

humanitarian intervention is highly susceptible to abuse it 

is l.mpermisaible unde'r the Char:=-er of the United llation8! 

One of the main reasons why'H. Franck and S~ Rodley reject 

the lawfuln~as of the doctrine, for examp1e, is that of the 

six principal cases of P9st-1945 rnilitary interventions, 

they examined in which h~anitarian grounds were advanced • 
. 

four appear to be 'largely bogus. They.conclud'ed: 

, ,. 

", 

, , 
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Neither the historie nor the contemporary 
practice of na tians; in the least sustains 
the proposition that there ia a general 
riqot or conventio~al practice on the part 
of a"State to use military force to inter­
vene'Cor genuinely hUfI\éln purposes. Simi­
larl~none of the resolutions, declara­
tions or conventions on human rights in 
any v/ay purport t6 extend this right. On 
the contrary, the United Nations has 
made it clear that any such unilate~al use 
of force i5 wholly ir1e9a1. 54 . 

{; 

On the other hand, it has been maintained that the 

r~edy of humanitar±an intervention is still perrnissible 

under contemporary international law. 55 Under the Charter 

of the Uni t'ed Nations 1 there is an overr iding commi tment to 

the protection and fulfillmentoof human rights to 'achieve 
\ 

the objective of "universal respect for and observance of ~ 

human rights and fundamental freedoma for all without dis-

tinction as to race, sex, language, or religion, and r~mber 

States Qre obliged, under Article 56, to "take joint and 

se~arate action in cooperation with the organi;ation." 

Given the reality and widespread perception of the intimate 

link between haman rights and international peace and secu­

, ri ty, the use' of armed force in the defence of human rights 
1 

,May ~e emphatical~y in the common interest as a mode of 

maintaining international peace and security.56 

On a nurnber of occasions the United Uation~ 

General Assembly has reconunended for indi vidual States to 

pr~vide assistance to peoples fighting for their right of 1 

self-determinaeion. On l.lovember i 7, 1967, the ~ .• L'l. 'Genera~> ',< 

Assembly passed Resolution 2270 which says; 

~ 

1 

"" 
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The General Assembly ... Appea1s again 
to aU States to ,grant the peoples of 
the territories llnder Portuguese domina­
tion the moral and material assistance 
necessary f~r the restoration of their 
inalienable 'rights .... 57 

The Southern Rhodesian Resolution of November, 

1968, seems to have authorized individual use of force on 

behalf of those persops. fighting against colonial or 
<-!!! J ~ 

discriminatory regimes'\1 \The re~ol.·~tion urged: 
li ~ e ' 

All States, aS: a matter of urgencyt to 
render all mor~l and material assistance 
ta the Nationa~ 1iberation movements of 
Zimbabwe (soutèern Rhodesia), either 
directly or thfough the Organization of 
African Uni ty •... 58 

The U.N"l l Assembly Resolution of December 

13, 1967 on South provides: 

ave concern that racial pelieies 
;;';o---;";:t~e~~"';;v';';e-r~~e;"n-t~'-o;;";;";';"':So~u';';"th Africa has lad to 
violent confl' ct and an explosive situation, 
Convinced that the situation in the Republic of 
South Afriéà and the reeulting~xplosive situa­
tion in Southern Africa continue ta pose a grave 
threat to international peace and security •• # 

8. Ape!a1s ta aIl States and organizations ta 
provide appropriate moral, political and 
material assistance to the people of South 
Africa in theirlegitimate struggle for the 
rights recognized in the Olarter •••• 59 

On the basis of those recommendati.ons of the 

United i.'lati<:ms ~~neral Assembly, it is possible to assume 

that foreign soldiers who fight on the side of those 

struggling for rights reco9nised in, thè Charter of the 

United Nations, would not. he condemned as mercenaries. 

The foregolng ar~ùments are not intended to mini­

mize the basic need of regulating the use of mercenaries. 
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~iithin that regulatian it may be suggested that the use of 

force by individuals should be permissible to prevent gross 

violations of human· ri9hts~:, As Professor lan Brownlie -- - ..., .... 
, • 1"1 ;; \ ' ' 

~"""L Ir 

suggests, "thefë\should be, responsibility of permitting 
l ' 

volunteers to jain the aggr~ssor While they should be 

perrnitted to jain the victim State or its allies or take )._ 

part in the peace enforc~ment action by the United Nations, 

even though the State of origin takes no part in the 

collective self-defence or peace enforcement action. Il 6 0 But 

the lawf~~ness of the use Qf forcé by individuals or States 

~hould be,determined by the following conditions: '(1) 

th&re must he an ongoing or ~mminent large-scale depriva-
" 

tion of the most fundamental 'human rights; (2) peaceful 
, 

me ans of settling the dispute must have been exhausted; (3) 

absence of collective action; (4) force used should be for 

the achievement of'humanitarian objectives only: (5) the 

whole isàue shoùld be reported and submitted to an appro­

priate international organization~61 

Section 3: 

. 

Diffieu~tia. of En~orein9 pr •• eri:tiona that" e te _lata the Us. o! M.rc~le • 

Assuming that. a suff~ciently strong' cAse. l'tas oeen 

made for the ,prohibition of the u~e of mercenaries~ the~e. > 

ia an equally important ~ask of creating 'institutions' ~nd 

procedures by wh!c"1 persons can be prevent,ed from :takJng 

part as mercenaries. 'Without such effec'tive procedure.s, 
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any rule of law which seeks to prohibit the use of merce-
" ~ 

naries would remaiq'a mere rhetoric. A dut Y exists on 
\ 

neutral States to prevent the recruitment of mercenaries. 62 

Experience thus far has shown the inadequacy of such dut Y 
" -

in minimizing the participation of private individuals in, 
.,~ ~ 

i-'~ ... 

armed conflicts. It is suggested to extend the dut Y of 

~reventi.on in relation to recruiting to the exit of private 

individuals intending to enlist as mercenaries. In 

response ta this suggestion it has been argued 63 'that auch 

a strat"egy could be contrary ta Article 13, paragraph ~2, of 

the Universal Declaration of duman Rigths.6~ That provi-
~>tt:'" .... \ 

.J,"" .... 

sion 'reads: nEveryone has the right ta leave any country, 

including his ~, ·and to return to his -country." It is 

observed that, on its face, Article 13, paragraph 2" con-

fers an unrejltricted right on individuals te:> leave any' 
t .. ,,-

country. çonsequently" it may he concluded that any rule 

. .' . of law ~that. ,prevents th~ ex~t of private individuals l.nten­

ding ta enlist as mercenaries '-'ould be contrary to the, 

Universal Declaration Qf Human Rights. 

~ examination of other'parts of the Declaration, 

however, shows that lawful ex~rciae of any right, including 

the.right to leave one's,own country,ig conditional. For 
, , 

example, Article 30 of the Déclaration provides that 

"t~othin9 in this Dec,1a,ration may be interpreted 'às, irnplying 

for any S~ate, group or person any right ta engage in any " 

activity or ta perform any act ~imed at the destruction of 
l 

at;ly of the rigbts and fr~edoJl1s set forth herein." -In the 

l 

,., 



, , 

96 

preamble to the Declaration, the General Assembly expressed 

that J nit i5 essential to promote the development of 

friendly relatiGn5 betW'een nations." - 'The d~lla.rture of 

•• mercenaries or volunt~~rs fram aState with the purpose of 

participating in a war of civil strife ~n foreign territory 

scarcely tends to develop friendly relations between the 

nat~ons concerned. 65 

Municipal laws.have also be~n pleaded as being 

obstacles in the way of prev~nting individuals fram learing 

their, countries with the intention of enlisting as merce- . 

naries. In responding ta' the suggestion that British citi-

zens should be prevented from leaving the country for the 

purpose of serving as mercenarie~, th~ Committee of Privy 

Counsellors appointed to inquire the Recruitment of l~rce-

nari.es nad t.his to say: 

We do not think that there are any mean5 by 
which it would be practicable ta prevent a 
ûnited Kingdom citizen fram volunteering , 
while he i8 abroad to serve as a mercenary 
aM from leaving the United Kingdan te do 50, 

we soould regard any attempt to impose such 
prohibition upon hirn by law as involving a 
depr.ivation of his freedom to do as he wish 
which would require ta be justified. by a much 
more compelling reason of public poliey than 
the prohibition of active recruiting of ' 
mercenaries within the United Kingdom. 66 

,International" law, .precludes a Sta1;a tram pleading 

that a tre~ty or a valid rulÈ~ of international .J,aw ',cannat 

"he enforced because of i-ts' municipal law. ~ For example, it 
" 

".' wa$ stat~d by the P.O.l.J. in its'Ad",:}.sory Opinion in 

Exchange of Greek ana Turkish Populations that: 
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rhere is a principle which LS self-evident 
accord~n9 to which aState which çontracterl 
valid international obligations, is bound 
to make in its legislation such modifica­
tio as may be necessary to ensure the 
fulfi Iment of the obligation undertaken. 67 

The s court d.eclared in its Advisory Opinion in 

the Treatment of oliah Nationals in Danzi that Poland 

could not avoid an' obligation on pretext that the t~rrns of 

an international agreement had not been incorporated into 

POlish municipal law. 68 

I,n holding St~t:es responsible for the conduct of 

persons, international~law does not provide the strategies 

tor the fulfi~lment of hose duties. It is up to each 
o 

State to enact appropriate legislation. Professor Quincy 

Wright ~laborates: 

International law does not define the means 
which a State must take in 'performing its 
duties of prevention. It ia 'not of interna­
tional importance whether it chooses 'to 
control its subjects and the use of its 
territory by means of criminal penalties, 
requirements' of bonds or other guarantees, 
or the use of military force; so long as it 
exercises 'Laue diligence" or thè means at 
its disposaI, the methods are entirely a 
matter of internal palicYr 69 
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STA-TB B,ESPONSIBILITY FOR MERClmARY ACTIVITIES 

AGAl:l!TST FOREIGllT STAftS' . 

In this chapter, the issue "for consideration is 

the responsibili,ty of aState towards other subjects of 

international' law, where that State' s ci tizens participate 

in armed conflicts as mercenaries'. Until recently, the 

conquet of wars was regulate4 ,largely by the Hague Convèn-
, -

·tionsof ~a991 and 19072 and the Geneva Conventions of 

1949. 3 With respèct to the enlistment and recruitment oÎ 

mercenaries on t1:te territory ~f .a' neutral St~t: •. Artic.les 

.. 4- and 6 of' the 1901 Hague Conventiori 'Respect~rig :the IÙghts 

-
anc~ Duties of Neutral Powers and Persons in Casê of ~lar on 

Land respectively provide: 

Corps of comba tants must not be formed 
nor recrui ti'ng agencies opened on the' 
territories of a neutral power to assist 
the belligerents .. 

The ~esponsibility of a neutra! power 
is not engaged by the fact of persons 
crossing the frontier separately to 

'offer their services to one of the 
be~ligerents. "-,," ~~ 

. ' 

'Before those provisions' are artalyzed in detail, 

the ~xtent to which the traditional law of war as repr~­

sented by. the Hague and qeneva,Conventions apply to the, 

contemporary armed conflicts in which.mercena~ies have been 
: . ~ , 

employed' will be' exaIrtined. Sinc~ Wor~d War II, many of the 

armed con~licts involving the use of mercenariès hàve taken 

- "'- . 

• 

" 

.. , 

" . 

". 
-1 
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place wit~in States and'not between States. These con­

fliçts 'include co~go/Zaire, Nigeria/Biafra, North Yemen and 

Apgol.a.· The traditional laws of war make a distinction 

between armed confl,icts which ta1<.e place between States and 

those confli~ts which take place within' States. It is the 

,former category of a~ed ~onflicts which are subject4 to 

Hague and Geneva Conventions and the iatter category as 

non-J..nternational ~t;med conflicts are not subjectS ta those' 

CQnv'entiqns. The tJ:'a'ditional rule regulating' the relation­

ship' bet~e~n 'third parties' . and a State in which there is 

civil: st~i~e,is that aid may,he extended to a' widely recog~ 

nized incurnbént and that no help' should b~ given to the 

fnsurgents. li , A St,ate which àssists the rebeis 'through thè 

use of armerl forée may be accused of an unlawful interven~ 

tion in the domestic affairs' of "the' '~tate in whlch the 

ho~tilit.:i:.es. are carried on. 7 . 'rftere are at lea,st' three 
, 

situations· in whïcn a civil war might be regulated by, 
. , 

international Law of ~ar. Qne, if the government of a 

State resisting the insu~rectio~ m6unted by rêbels were to 

recOgnize the bellige~ency' o~ the, re.bei faction, then the 
" 

, , 

'cQnflict would he treated as .if it were an international 

orje for the pur~sè ~f apPlirp.tion: .Of~ t~e i~t~rnational. la\., : 

of war. 8 The recognition of belligerency ~~Y t~e parent 

. State: compels acquiescence ·in the new arder. on. t;:.he pari;. of 

the third partiés. 9 . Howevcr, few incumbent ~overrunents in 

States' experiencing civil strife have been willing to 

recognize t1:le belligerency of rebel fact'ions. 10 At leas,t 

";. ,-

- t . , 

, 1 
! 
i 
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1 
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two factor~ May exp·l~it the near ."b.~nc" of re~oynition of 

belligereney of,rebel factions Dy inc'UIDbent governments. , -.... ..-.-' 

First, 
l ' 

under customary international law, there' a~ no 

clear and generall.y aceepted riorms requiri,ng 'in~u.mt>ent 

gàvernments to exténd recognition to rebel forces. 11, 

Second, incumbent governments fear tha~ through their 

recognition a' legal 'state of war 'Y/ould be established which 

might enhance the scope and' success of th,e rebels. i 2 For 

example, the assistance which incutnbent. governments 'are 

entitled to receive under the majoyity view that prior to 

belligerence foreign Stat,es were free' ,to help incumbent 

gQvernments would stop since'after recognit~on of belliger­

e~cy peutrality would be ~njoined.13 

. The second situat'ion under which 'a civil war might 

be governed bY'interna~ional law ia where ~ third- State 

recognizes the bE!lligen'rèncy of the rebel fàction. That 

third State would be subje~t ta the sarne rights and,duties 

of neutrality as in an international confli.ct. 1It, Recogni-
, , 

,tian of the, statuE> of belligerency by a third party implies 

confOrment on the insurrectionists as we14 as on the eàtab-

lished authorities international rights and duties and may 

transtorm an internal confliet int~ a war governed 'by 

international law of war. 1S ·A ~ues~ion for consideration 
l ' 

, 1 
is ~hen are,third parties justified in recognizing the 

belligérence of rèbel ,forces? • The conditions '~hich must' 

precede the recognition of bellig~rertcy are established by 

general international law" L. Oppenh~im and :i. :Lauterpacht 

1 , 1 
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li st the following conditions: 

~ [T]he existence of a civil war accompanied 
'C'by a state of general hostilities: occupa­

tion and a measure of orderly administration 
of a substantial part of national territory 
by the insurgentsi observance of the rules 
of warfare on the part of the'~>insurgent 
forces acting under a ~esponsible authoritYi 
the practical necessity for third States to 
define their attitude ta a civil war. 16 

In' abse~ce ot those conditions, recognition of the 

belligerency of rebel forces by a third party is premature 

and may amount to intervention. 17 However, lack of a 

centralizeà international procedure of recognition means 
" . 

that each nation makes its own appraisal of the facts to 

see if' the requisite conditions exist as far as its own 

situation ia concerned. 18 In appraiaing the facts, for the 

purpose ,Of deci~ing whether or not to recognize the belli­

gerency of ~~bel ,factions, third> States take intO account 

national inter~sts.19 ~ince there appears ta be no dut Y on 

", the part of third parties to, recognize the oelligerency of 

rebel~factions20 and subjective considerations taking ,p 

primacy over objèctive criteria in prov~ding the oasis upon 

which third parties decide to extend refOg~ition, 21 t.~ere 
are a few instances of recognition of jebel factions, by 

third parties. ,/ 

The participation of third'parties in a civil ~ar 

may also internationalize the conflict. 22 For exa,mple, it 

has been 'argued that participation of the United States in 
1 

the confliet in Vietn<im transformed that confliet fran a 

civil strife into an international eonflict. 23 
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Apart from those circurnstances, civil wars have 

remained outside the realm of international law of war in 

so far'as third part;Les are concerned. However, Protocol l 

Addi tional to the Geneva Conventions of 194924 ,seerns to 

have widened the scopé of international armed confiicts. 

Article 1 of the Protocol, adopted by eighty,-seven votes to 

one, with eleven abstentions, mo~tly from Western countries 

provide: 

3. This Protocol, which supplements the 
Geneva Conveh~' ns of 12 August, 1949 for 
the Protection War Victims, shall apply 
in the situatio ' referred to in ArticlE!' 2 
cornmon to those Conventions. 

4. The situations referred to in tlle prece.;.. 
ding par<:tgraph, include armed conflicts in 
which peoples are fighting against colonial 
domiriation and alien occupation and against 
racist regimes in the exercise of 'their right 
of self-determination~ as enshrined in the 
Chi:ll:,tër of tn-e-'Uni ted Natîons and 'the Declara-', 
tion on Principles of International Law Con­
cerning Friendly Relations and Co-operation 
Among States' in accordance wi th ,the Charter 
of' the United l.-latiohs. 

Article l (4} of Protocol l employs the term Il self-

determination" without defining it. As already indicated 

there i8 ,uncertainty as to the exact séope of the principle 

oil self-deterrnination. However, by incorporating the .. 
Declaration on the Principles of International Law Concern-, ' 

ing Friendly Relations and Co-operation Among States;2 S 
, , 

art'icle 1 (4} of p,rot!='eo1 l seetns, ta reâ~rict the meanin.g of 

the term "self-getermf.nation", to the way it has been used, 

by' the United, Nations General Assemb1y'. Under this mode of 

interpretatio~, in addition te interstate conflicts,~only 



-

f 

- 108 -
',' 

armed conflicts waged. by nat~onal liberatidn, mov:èraen~~ 
, '" 

against colbnial, at'ien or racist regimes' seern' to be 
, ~ :. 

n 

cLassified as .international conflic,ts., Excluded from the ~ 
",' , 

Protectiort of protocoi l'are wars 'fou~ht wit~in ~t~tes b~t 

not necessarily against colonial, al,ien or rà~ist regimes,. 

even when the rebel forces have achieved a substantial 

raeasure of success. The l,atter would be non-intarnat:i,.on'ai ' , 

armed conflie..1;g: The criterion embodied in article 1(4) 

for classifying a conflict as international, or' IJ.on-

international has been characterized as arbitrary. Accord-' 
, ' 

ing to Kalshoven, Il It is this elernènt of arbi trariness ,in 

selecting one particular politically de'termined, category 

of non-interstate armed conflicts lN,hic'h to my ~i?d is mOS,t 

in c;:onflict with proven principles of' legi~lation'. Il 26 The 

exclusion of civil wars not fought against colonial, alien 

or racist régimes fram 'the application of, Protocol l tends 

to dirninish the importance of articl~ 1(4). Wars fought 

against colonial or racist regimes as 'contemplated by 

f article 1(4), appear to be of a témporary nature. This is 

becausereference to .. colo~ial domination" and "racisi 

p 

t:egimes" in article 1(4) were direct-ed esser:tially at South \ 

Africa, South" West' Africa/ tlamibia, Rhodesia/ Zimbabwe and 
/ ," 

th~ former Portuguese Colonies. 2 7 i\t the moment only the 

s~ru991e agaïnst South Africa and South Wes1: Afriéa/Namibia 
. 

could be characterized as colonial or racist, within the 

meaning of art.ïcle l (4).28 Sugge-stions have been made that 

article 1 (4) 'should have been broader 50 as to in<::lude wars 

: 

, ' 
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f~ught for self-determination though not'necessarlly 

,against colonial, alien or racist regimes. 29 Such a 

,suggestion would probably b~ resisted by Many States on the 

ground that it would be used agains~ the~. 

A relevant question for c6nsideration is whether 

article 1(4) of Protocol l can be said to represent custom-

ary international law. The answer to this questioQ depends 

on the extent té which Protocol l becomes of ge,neral appli-

'cation. Only those States ~ich ratify Protocol lare 

bound by its provisions. 30 At the moment, protoçol l has 

been ra~it-ed by very few States and none of these States 

is a majo military power. If few States ratify Protocol l 

and in par 'cul~r'if the West European countries do not 

become parties to the Protocol, then, it would be'difficult 

to conclude that art.icLe, 1(4} is of general application. 

Professor Baxter summarizes the likely consequence: 

1. New Protocols ta which preponderantly , 
developing countries and Eastern European 
'countries are parties will he of little 
utility. The existing humanitarian law 
has drawn much of whatever strength it has 
from the fact that there is almost' univer­
eéÙ participat'ion in the Geneva .. Conven­
tions of 1949. If thé United States and ,a 
numper of NATO powers and other countries 
do not bè~me parties to the new Proto~ , 
c~ls, there la the possibility that many 
international armed conflicts will net be 
governed by the Protocols because only one 
of the two eontending States ls a part y_ to 
the new agreements. It is' important that 
'the major military poo..rers should find', the 
new agreements acceptable. 

2. If some but nct al! parties to the Geneva 
Conventions of 1949 become parties to the 
new Protocols. the conununity of Geneva 

1 -

, \ 
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Convention States wilL ïtself be,weakened 
by ,t"he con'troversy and by the fact that 
different groups' of State~ are bound'by 
different treaty obligations. There i5 
thus a danger not only,of failuré to . 
ac~ieve new law but'also of 'weakening what 
existing iaw there· is~~l 

A. The' Organb:ation of hostile mil.i.tary eWdi. tions 
i 

, ' , 

In si~uations where mercenaries'organise'th~~­

selves in, a forro of militf'ry e,xpedition for action against 

other States. it is' commonly agreed that a 3tate within 
, , 

.which' auch ol';'ganization t~kes place and which ts not a"o 

party' to an armèd conf~ict, ois under a dut Y to prèvènt the 

formation of the' organization on its territory or if it .has . 

already bean' formed ther& is a dut Y to prèveQt it fr~ 
, . 

leaving the country. 32 Failure t6 prevent the formatj.on of 

a· nostile mi li tary èltpedi tion seemS te engage the' interna­

tional responsibility o-f a Stat.e·. 3 3 In ·case of armed con­

flicts regulated ,by international law of war the dut Y of 

, 0' '" ' prevention imposed upon a neutral. State ls expressed in 
" . . 

Article 4' of,l907 Hague Convention. However, Othis dut Y of 

prevention has not always,pèen ·observeQ. One possible 

explanation~ among others, is the' lack of consensus as to 
.o!" 

\Ilhat amounts to ··organizat.ion" of a hostile mil.i tary -expe-

dition. While no definite number of ~en may oe specifieq 

as necessary to the formation 'of an expedition, H. cannot 

be constitQted by one or two men no matter what their ° 

intention.3~ States, in denying responsibility in cases 
\ ' 

! 
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where persons \vithin 'th~ir jUrisd~ètions have crossed t~e' 

frdntier ta p'ar~,icipate in armed conf"licts as' nierc.enaries 

-or volunteers, h~-ve argued that there w~,s no "organization': 
. t 

of a military expedition. Therefore, that they are not ' , ' ~. , 
, --......:----~- ) , 

responsibte" Mention may be made of the denial by, Gerinany 

and 'Itàly that there was otganization _ of mili tary expedi-' 

tions'in case o~ the, German and Ital~an'units, with'arms, 

'whic!t departed for Spain during the Civil War. 35 :tri 

respon~ to t~~ Ch~~ese ~enial of responsib~lity fqr the 

.i>~r~iCiPatiO~. ~f it;:~ c'it~zen~ as v'olunte~rs ,~n the K~r~an 
War, one commentator considers that thJ,movement' of 'such a 

large army could not,pr~ceed without 'su~h or9aniza~ion aS 

woulcJ engage the neutral' s ~esponsi1jili,ty .. 36 
, i 

B. Individuals Crossing the Frontier to Enlist 
as Mercenariè8, 

, , 

As already indicated Article 6 of the :iague . 

Conve'ntioh V of 1907 provides that lia neutral ,power does 
, 

net lneur, responsibi~ity by, the fact .that per~ons ·c·ross· the 

fronti'er singly in order ta place themselves at ,the service 

of one of the belligerents. Il This means that there' is no 
. , 

dut y on aState to 'prevent the pàrticipation by its sub-

j ecta in an. arrneq conflict', as long as they ,cross the froQ-

tier as iridividual and not organized into ~ ~ilita~ expe~ 

dition. ~e defect in the c~stomary, internat~on~l law'of 

armed conflict ia apparent. Professor John B. Moore cnce 

said: 

, , 

'\3, 
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No.act, ~or e~amplej could be more 
clearly unnéutral than that of a citi­
zen of a neutral co un try 'in going­
al:)road and enlisting in the military 
or na~al service of a belligeren,t; 
and yet this is', an' act which a' neutral 

'government is nct obliged ta prevent 
and neutral governments do not in fact 
u.ndert~~ke to prevent i,t,'37 ' 

, , 
The rationale for the Law of, neutrality in DOt 

obliging a neutral !;j,tate to prev~nt .its citizens in enl'ist':' 
\ ~ ~ , 

lng in the ar~ed forçffr§... of a bellig,ererit is o.çfered by, 

Professor Garcia-r1ora. ae states that .'''the cardinal dis-

tinction embodied in tnese two articles refl~ct the nine-

teenth' century laissez' faire philosophy, whe:reby a line of 

demarcatl.on was dra~ between the sp.here of the government 

and that of the individual, thus implicitly assuming that 

purely private actions .pf the individual could not be 
, ., 

i.m~~t~d to the, Stàte. !'~e It was ass'urried' that an individual 

person ,crossing t:he frontier té enlist. as a mercenary or 
, , 

a yolunteer- was not a 'unit capable of imm~diate hostili- ' 

tie's. 39 The. recent role of mercenaries in~ many parts of 

the world indicl\te that there i5 need for a review of the 

existing cqstQmary international law. 

, 1 

c. '!'he Recrui tment of Hercenaries 
'>.J l 

Article 4 of the Hague Convention of 1907 imposes 

a, dut Y not tô permit· recruitil1g offices ta: be' opened on the 

terz;-itO.z:y pf a neutral country. But, like the dut Y of • 

" 

" ' 
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preventing the <;>rganization of ho'sti1e miÜtàry exp~di­

tians, the dut Y of preventing recruiting offices f~6m,being·, 
~ p • .., 

opéned has not been observeq, by neùtral States. One of the 1 , 

reasons for lack of observance of this d,ut y is tliat al­

though i t is a dut Y founded on the Law,: of neutrali ty, the 

chief consideration for~ its observanq,e is avoida'nèe of 
...... 

usurpation of sovereignty rather than strict fulfi1lment of 
• / Il,' 

y' 

neutral duties. It 0 In fact, Vattel states the dut Y solely: 
, 1 

,in terms < of avoidance of usurpation l of ~overeignty.' He 

says, As tpe right of leVY~~~OÛlier's ~elo;'g. 
solely to tne'nation or t~e soverei9n, no 
person must attempt to enlist soldiers in 
a. foreign country, ·without the sovereign 1 s 
permission, and, in general, whoever en-

-,-, ... , 

-.. _. . ~ . 
- tices away the subjects °of an.o the r" Stat.e, 7'~ 

violates one of the'most sacred ~ights of , . 

,-' 

the prince and kheonatiën~· This crime i5 
distinguished by the name'of kidnapping, 

, ' 
\ \ 
, , 

or man steal~ng, and it i5 punished·by the 
utmost severity in every weIL regulated 

'c ,State. Fbreign recruiters are hanged 

.. ' 

'without mercy, and 'with grëat justice. It 
is not presumed that their" sovereigo ,has 
ordered them'to commit a, crime, 'and,e even 
suppqsing that they had received such a~ 
order i they ought not to have obeyed i t, '" 
their sovereign having no right t6 command 
what is contrary to ,the Law of nature. If 
it appear that theY,acteA by order, such a '"\ .. ~:t 
proceeding in a f'oreign 0 sovereign is jûst-
1y considered as an in jury, and is suffi­
cient causes' for declaring war àgainst· 
him, unless hé makes ~uitabla, reparation. 4,1 

, , 
Th,e effect of adopting s,uch an ëiltti::ude ,by States 

) , 

whic)1 are faced 'with the' proble~ of' rëcrui tment of their 
"\, 

nationalS fo'.,: service as mercenaries, means that those 

States will only protest wh en they view the recruitment as 

[' 
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an a'ffront" ,tp' ,t.heir ·~ove~eignty~., Sinc1!" in many cases', .the 
, j ' , \ ',1 .- ~ "' 

'{ ,reerui,tment of': indiv'iduals for _ serviee' as mercenariefjS bas 
~ i ' ' ", Il ~ • • : ' • " 

t'aken' place' in 1 those Stàtes \I1l'lose governmenr:s are $Yrnpa';' 
- ' 

theti~ to the', eàu-s~s' for -~h'ich the indi v i~l,l~.lJl have q:jeen 
• T - J ~, ' ~ • ~ ~... '... .~ 

. called 1;.0 defend prQtest against recruitment h~s, been lack-
...:i"'" , . 

. .-.. ~-
, The. se<:ond ~'âk:pe$$ in the oustdm~ry' 'international 

.-, . . -:;'" 

,.' -law imposing ',a' '~:city on, States- ta prevent the recr,"uittnent of 

iridi V'±â~ a$ mer~enariés or" volhnteer-s ia. the distinction'"- "- ' 
• - • ~ l ' ,...,.,... ": 0 

madé between those enlis'ting' before leaving national terri-

tory and those leaving with intent to enlist. It has been 
. , 
int.ex:1?reted ,'by States that they are bound to prevent only 

thoSé ~Who enlist· before leaving and not the latter ocate­

gory.42 Th~~ 9pe~s the war for .individuals te leave with­

out erlli,stinq ~).tt wi th ~ntent to do so. 

9. .F~uit as a Basie of Stàte
Y 

Respgnaibiiiti-

In' instances where aState i6 htlld responsibl.e for 
, , 

'the 'action of" i 1;-s citizens a~ mercenaries or volunteers 

liability is not absolute but" based on the principle of 

f<!1u,lt. Support for this view is 'found in arbitral and 

judicial decisions and ameng publicists .. 

In the arbitration of the Albama Claims'+ 3 the, 

'" ., 
issue was the international liabili ty of Great Bri tain for 

alleged failure to prevent the building and equipping in 

its ports of naval expeditioas"in the service of the 

" " " ~ . .. , , 

," '"~ 

P, '. ~, >' :: 

.. 

• 

" 
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, United' States and Great BÏS'it'ain aqreed that t.h~ duty. im';" " 
.. 1', ' " ,... 

.' 
,pos~~ on ,Great Britain as a neutral was'to use or exercise 

; ... 1) 

"que diligence" in its o~ ports and waters, and, as tO all 
'. ' • > 

persons wi. thin i ts jurisd;ï..ction 1 to prevent ~ny violatio~ . ,,,,' 
of the obligations and dutie~. However, there was no 

âgrèement on the meaning of the' phrase "due' diligence". 

, , ' 
, , ' 

1 Grea~ B,ritain c9.z.:ttended that,' due diligence Il si-gnifies tha-t;. 
, < 

;..... ~ r • 

, , , 

, ' 

" 

~ . " " measure ,of, care which government i5 under an obligàtion ta 

. use 'for a"~ i ven pur pose. " For their part r the Un'{ ted, ' 

States suc;;gested that ~t must, be a diligence' "proportional 

Co the magnitude ,of the sub ect, and te the dignity 'and' 

~trength of the power which is to ~xercise 'it." The tri'-

bunal held that, it must be diligence exercl.sed by neu- , 
, 

proportit to the of traIs "in exact risks to which eithe'r 
....=-.---

the belliger~nts may be xposed, from a failure to fu1fil! 

the obligations of neutfality on their part. "44 

Therefore, the responsibility of the State in 

cases of military or naval, expeditions departing from. its 

r " 
, territory is to be determined by the degree of "due dili-

gence" that it has shown in qischarging, its international 

obli9ations.45 Because of the çriticisms of the above 

interpretation, the Thirteen1;.h Convention· of the Hague 

Conference of 190746 replaces the phrase lite use due dili-

gence" with the phrase that a State must use "t'he means at 

i ts disposa~." 
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,The Alt>ëuis Claiins47 ~lso demonst.rates' that the 

int~r~ational ~espons~bility of a neutral is engaged only 

if it i5 at fau~t. In th-is Case the United States sought 

ta l'lold the British Goverrtment res'ponsible for tne attack, 

in 1864 upon the town of St. Albans, Vermont, by a small 

party of persons who, aéting in the interests of the 

COnfereqce States, prepared the~r ~~~editions in Canadian 

territory. The a'~bitral tribunal unanirnously di'sallowèd 

the,cIaims on the ground that the expeditioo was canducted 

wi:th sl:lch secr_ecy that no care or diligence which one 
, .~ 

,nation might reasonably require of another woulq have peen 

sufficient ta discover it. 

The Carfu Channel Case between Great aritain ,and 

,Albania, invalving the international responsibility of 

Albania for mines ~ound within its territoria~ waters, , . 
incorporates the doctrine of no respons'ibilit,y' "';ithèut, 

fau'lt. The International Court of Justice, sai'd: 

It is clear that kno,":{ledge of the mine­
laying cannot be imputed to'the Albanian 
Government by reason merely of the fact 
that a mine field discovered in Albanian 
territorial watèrs cause<:! the explosions' 
of which, the British warships were the 
victims ..•• It cannot he concluded 

'from the mere fac:t of control, exercised 
by aState over i ta ,terri torY and waters 
that the State (necessarily knew;" or 
ought to have known of anY,unlawful act 
perpetrated therein, nor yet that it 
necessarily knew or.should have known, 
the authors. ~is fact, by itself and 
apart from other circumstances, neither 
involves prima,'facie resPonsibility nor 
shifts the burden of proof. 48 
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Thè majority of writers also base State 

responsibility on fault. Grotius, the earliest writer to 

argué that - responsibili ty cannot exist wi thout fa'ul t said:, 
" -

, 
';. À civil conununit.y, first as any other 

community, i's not bound by the act, 
apart from sorne act or neglect of its 

-OWIl •••• 49 

Emerich de Vattel, while aCèepting the idea that 

th~re is a general dùty of the State not to permit its 

subjects to offend other nations, asserts that fault must 

p~ecede responsibility. According to Vattel, "it is impos-

sibl~ for the best governed State or foi: the most watèhful 

an9. - strict ,sovereign to ~egulate at will aIL the facts of 

t~èir subjects and to hold them on ,every 'occasion to the 

most exact obedience ... " 5 0 

Among the contem~orary writers on international 

law, Professor Hans iels~n5,1 maintain:;o the v~ew tha:t the 

liability of a Sta,te for' acts ,of private perl?ons ,arises in 

'situations where the State has clearly been neglig'f!nt 

either in-preventing the commission of the act or in 

punishing the guilty party after the offence has been com-

mitted. 

'Phere are many difficul ties wi th a theory of -St<;lte 

responsibility which is' bas~ on fauit. First~ it re-

inforces the out-moded idea that duties of a Stata in ma~n-

taining international pe~ce are different fram tha~ of its 

sUbjects. Second) y, the effect of requiring proof of faul t 

before aState ie held responsible is to make it very 

< ' 

1-

1 

1 

l 
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difficul14' for aState to be blamed for the a~tions- of its 
-------'" 

subjects. Consequently, the theory enhances, the chances of 

States ~o use private individuals as instruments of govern-

ment policy. 

Given the control that modern State ex~rcise over ' 

their subjects, a possible approach is to hold States 

responsible for the actions of individuals wi tho,ut requir-

lng, pr.oof of due diligence. Elabor~ting on this poin~ 

Professor c.e. clyde said: . 

The underlying principle would seem to be 
that what a State'claims the right exclu­
,sively to control, such as its own terri-
,tory, it must Passess the powe~ and accept 
the obligation t6 endeavour 50 to control 
as to prevent occurrences therein from 
becoming by any process the immèdiate cause 
of such injut"y to a foreign State as the . 
latter, in consequence of the propriety of 
its own conduct, should not be subjected to 
~t.the hands of a neighbor. 52 . 

• 

In cases wher,e persons wit:hin a State's jurisdiction conunit 

offences ~st foreign States, it is not, therefore, 

'unfair to hold that that State should be responsible in 

absence of fault. This leads to consideration of the prin-
,. 

ciple of absolute or strict responsibility. 

E. Absolute or Strict Responsibility 

Some writers have attempted to eliminate fault and 

to substitute therefore an objective responsibility on the 

part of the State. Accepting the view that a Sate may 
• r 

, .. , 

,,. 
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violate internati?nal Law by failing to rest,rain the act of 

the individua1 Tripel,53 for example, argues that there is 
" , ... ~.y ..... ., 

no qu~stion of fault. According to him, the Gtaté is 

responsible for its own acts. 

Anzilloti' s.~.~. expositio1'l ls also a theory of Star/.;! 

responsibility based upon an objective violation of an 

internàtional obligation. He states that when indiv~duals 

engage in hostile acts against foreign States, the State in 

whose jurisdiction the act takes place commits'an interna-

tional delinquency regardless of whether it ratifies or 

approves them(dlrectly or tacitly by the negligent failure 

to prevent them~55 

However, ,focus of attention is on Artièle 15 of a 

Draft Co~ventibn submitted by Nigeria to the United l~ations 

during its thirty-fifth session and which is one of the 

draft conventions-being considered Dy the Ad Hoc Committee 

on the ùr~fting of an International Convention Against ~1e 

Recrui tment, Use and Financi'ng of Mercenaries. 56 The 

article if accepted would estab~ish the right of the 

injured Sta~e,to cIa~ reparation against any State guilty 
l ' 

of an act 0 omission wnich coristitutes ~n offence as out-

lined in A 2. 57 It has been observed that the effect 

of Article would be to encourage States both to aid 

in the enfo cement of the Law against mercenaries and to 

aimed at the prevention of mercenary activity 

within their It has aiso been said that 

such an responsibilïty would strengthen' 

-
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t~e international effectiveness of the anti-mercenary 

laws. 59 

Many States, notably frem the iiest, have objected 

. ta the de9r~e of responsibility that Article 15 proposes to 

place on States whose nationals are found to have partici­

pated in mercenary activities abroad. 60 At least two 

reasons have been advanced in support of the objections. 

First, - that it would be unrealistic' ta expect aState to 

,prevent its nationals from engaging in mercenary acts over-

seas. 6 l Secandly, that the power of States to control such 

activities on foreign soil would be extremely limited. 62 

If States; whose nationals are found ta be 

invo~;~~in mercenary~activities àbroad, were required ~o 
make reparation ta victim parties, would fill a gap in the 

e~isting èustomary international Law of State ,responsibi-

lity. Although a dut Y to prevent the organization of a 

hostile military expedition and the'recruitment of indivi-

duals as mercenaries or volunteers on the terri tory of 
- , 

neutral ,States has ~een recognised under customary intern~-

tional Law, it has not always been c~ear that aState which 

is in breaëh of the said dut y is bound to make reparation. 

Acts which aState would be under a Quty to prevent under 

the draft convention submi tted by tIigéria are much \.,ider 

than what oustomary international law ever admitted. 63 

, 
Individuals leaving to enlis~ as mercenaries, the advertis-

ing and traip~g ~f mercenaries are but a few, _examples 'of 

the acts Which are not prohibited by customary'interna-

" , 
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ti,9nal law, but ~hich would be prevented if the .ligerian 

draft.Convention ia adopted. However, when Article 15, 

paragrapo 2 of the Draft Convention la read together with 

, paragraph3 of the ~ame article, then, what appears as an 

attempt to broaden the responsibilty of States ceases. A 

cla~ for damages or reparation tiy an aggrieved State would 

only be considered when attempts to secure criminal prose-

,cution of the individuals have failed. 

F. Criminal, Responaibilitx of States 

Even ~re touch~ than the propOsal that States 

whose nationals have been engaged in mercenary activities 

abroad, should m~ke reparation to victim States, is the 

suggestion tha t States' can, be accused, of the crilne of being 

a merc'enary. 6 1+ .,. 
'There is controversy in' the theo:ry of interna-

tional law whether S,tatas can he the subject, of criminal' 

liability. 'Sorne writers hold the view that international 

law inaofa~ aa it seeks to r~ulate the conduct of States 

ia incompatible with the structure of the 'law of nations. 
{ 

Oppen~e~ and .Sir Arnold McNair, for ex~ple, atated: 

The nature of the Law of N'ations as a law 
between, not' above, sovereign States ex- ' 
cludes the pOssibility of puni.shing a 
State for an international delinquency and 
of'considering the latter, in the ~ight o~ 
a crime ... The only 1egal consequence of 
an ir).-ternational delinquenoy that are 
possib~e under existing circumstancaes are 
s~ch as to oreate a reparation of the 
moral 'and materia1 wron<i done. 6 5 

" 
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In a SUb-comm,ittee lT1e~t~ng ci-f the United Nations 

.. . War Crimes Cormnission. Sir Arnolq McNair66 again dec1arêd 

that the State cannot be the scibject of criminal liability 

and that this ~sition.had no~ been altered by the Pact of 

Paris.' In reje~~~ the possibility of States being sub-
. -~" 

jected to crtm~nal pénalties, Sir John Fisher Williams 67 
1 
\ 

argues that ,the\punishment or attempted punishm~nt of a 
\ 

State is itself rn offence against international' order., In 
. . \ 

this respect', sît' John Fisher Williams seems to be suppor-

ted by Judge Anzilotti in his dissenting opinion in,the 

case of the Diversion of-Water from the Meuse, qetween 

Belgium and Bolland, decided in June 1937. The Belgian 

application asked the Court ta enjoin Belgium "to disconti-

nue any supplying of water held to be contrary to 1=-he 

[relevant] Treaty, and to refrain from creating new facili-

ties for supplying water contrary ta the Treaty." Judge 

Anzilotti pointed out that the wot;d 'enjoin' "is not en,­

tirely a,ppropriate in international proceedings".68 lt has 
-, , 

been observed that' the, use of the word "enjoin" was objec-

ted to because it "savoured of punishment - a possibility 

which many wri ters reject as alrnost blasphemous". 6 9 Pie ter 

J. Drost ad~ances two reasons for objecting to S~ate crimi­

nality: firet, the impossibilityof estab1ishing the guilt· 

'of the State, and, second, the 'impos.sibiiity of punishing a 

State . He arguest 

The c~iml.nal.ity of the s.,~te' •. ; if it is, 
ta have'any real signifi~ance, 2urpose and 
consequence at' all, must' lead to the 

" , 

, , 
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punishability of the State •... ~ilst 
the punishment df auch body of men in turn 
must start'from the classic precept of 
penal justice: actus non facit reum, nisi 
mens sit rea. The quëition is,~refore, -- -----whether the State can have a guilty mind 
or,' if not rea.lly, but only fictionally sC?, 
whetner such a guilty mind cauld under 
certain ciraumstances be legal~y imputed 
ta 'suah grdup of human -beings. Except in 
the case of certain statutory offences 
criminal pünishment must be based on per­
'sonal guil t ••• but the law should not 
-attribute responsibility based on guilt 
where,no guilt can be possibly present" 
i.e. in the mental and moral vacuum of the 
Legal persan. 7 0 " 

further arguj: , 

The criminality of collective bodies, 'in 
particular of the State, makes sense only 
if it leads -ta the punishability of the 
persan moralis, inept expression for the 
'juristic person who ex ipsa natura cannot 
act morallY, illegally, or crun1nally. 
,However, the punishability of the legal 
person disappea~s as a practical proposi­
tion when one visualizes the glaring îm­
practicability of inflicting capital 
punish1ne'nt or even of impr-isoning thou­
sands of cUlprits found collectively guil­
ty and liable to punishment for such 
crimes as aggression or genocide. 71 

Orost concludes by stating tha:t Il State responsibi­

lit y has meaning, and consequences only in relation to 
, 

state punishability and since the latter cannot be properly 

conceived nor practically put into effect, the former does 

not ,serve' a us,ful purpose at bar. "72 There are aIso' 

practical problems of prosecuting StateA. SoveFeign'States 

cannot he subjected ~ a, foreign jurisdiction without their 

. consent. The Permanent Court of International Justice 

stated in the Eastern Carelia case: 

') 

• 

.. 
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It is well-established in international 
Law that no State can, without its con­
sent, be Cornpelled to submit its disputes 
with other States either to mediation or 
to arbitration or to any other kind ot 
pacifie settlement. 73 

In his Fifth Report on State Responsibility,74 
, ' 

Professor R. Ago, Special Rapporteur of the International 

Law Commission, after a detailed examination of interna­

tional practice, judicial decisions and the writings of 

pUblicists, tobk ,the view that: 

General international law provides for two 
different r,gion$ of responsibility. One 
applies in ,the case of a breach by the State 
of an obligation Whose rèspect is of funda­
mental importance to the internàti'onal eonunu­
nit y as a whole, for ~xample, the obligation 
not to commit genocide. The other régime 
applies in casès Where aState merely ,fails ta 
respect an obligation of Iess and'less general 
importan~e. On this basis, two differertt , . 
categories of internationaXly. wrongfu1 acts of 
the State may be distinguished: a more, limited . 
,category comprising part;!.cularly serious 
offenees, generally known as international 
"crimes" and a much 'broader category covering 
a' whole range of less serious offenees, genér­
~lly known as r, simple breaches." 7 5 , . . 

On the basis of this view he proposed a draft article to 

the International Law Commission on State resp~nsibili~y.76 

If one accepts the proposaIs of Professor R. Ago and the 

Internationa~ Law Commissi?n, it ~ay be possible for a 
.' ; -

convention to provide that aState can be guilty of a 

crime. Ever sinee the use ot the term law \/as accepted to 

describe the rules regulating relations between States,77 

notwithstanding the absence of a number of characteristics 

'Commonly ascribed to national 1aws 1i1<.e ee~tra,l leg,is~ative 

_1' , 
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body, compulsorY adjudication, capital punishment, and 

prisons, it i9 no longer inconceivable ta fino other.legal 

terms used in national legal systems ta beoapplied in 

interhational law. What is required when considering the 

criminal responsibility of States ois ta accept sorne Illodifi-

cation with respect ta the nature of attributing guilt to 

the State and of punishing it. 78 It cannat be denied that 

a violation of rules of," internationa~ Law ...,hich threaten 

the fûndamental interests of the c~rununity of nations like 

genocide, s~avery and wars of aggress~on ~ttract more con­

demnation than'violations of other rules of international 

• 
law. Consequently, that there is, need for a more strict 

observance of the former category of rules of international 

Law than the latter category. To provide that a Stat~can 

he guil ty qf a particul~r crime is, if nothing elSe, to 

help ta id~ntify those rules which threaten the fundamental 
... "lirtt 

interest of '.the corrununity of nations, from o'ther rules. The 

characterization of an act as criminal is'itself a poten-

tially effective techni~ue for the control of deviant beha-

viour. 79 

However, care must be taken before s~ggesting that 

aState may he g~ilty of the crLme of mercenarism. While 

failure of a State ta prevent the org~nization and recruit­

ment of mercenaries may be an ,international wrong,it does 

nqt app~ar to be so important that 'its violation woulù 

threaten the "iundamental interests of the commun~ty of 

nations # to qualify as an international crime. A number of 

" i' t!iZ,* #2dl 1 
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,~ stat~ aré al~o opposed to the idea of 1inking individual 

\ ând State respon~ibility in a convention which wou1d regu-
, " 

" 

:~t:e ~ercenary activities. 80 " Therefore, providing for 'the 
f 

~$sible'criminal responsib1ity of States ~n a convention , , 

on.mercenaries may 1ead ta its non-ratification by a nUmbér 
0[ , ' -

of influential States, which would in turn reduce its 

effeéti venesS! . 

.. r o 

Section ~ National· Laws 
, _ W1. .I\~ ,', /' 

-Regulating- MerCenary-Activities, 

1 A. '. Great Britain 

1. The 'oreiin EDlistmentAct, 187081 
1 

'The eu'rrent: 1egislation wh~ch prohibits British 

~ubjects ta sërve in' 'Por,eign Service or ta recrui t athers 

for' auah service is the ~Oreign E~1istm~n~~ct pass~_in 
, 

1810. According, to this statute, i t ,r~. an offenee ta 

enlist for a forei"gn ,State or induce anather ta ~do so. 

~Section 4, rèads: 

If a,ny person, without the licence of Her 
Majesty, being a British subject"within 
or without Her Majesty' s dominions, 
accepts . or agreesto accept any coînmis­
sion or engagement in the military or 
naval s'ervice of any foreign State at war 
with any 'foreign State -at peace with Rer 
Majesty,.<and in this Ac't referred ta as a 
friendly State or: whether a British sub-
,ject or no~ within Her Majesty' s' domi­
nions, induces any other person to accept 
or, ,agree ta \accept any conunissian or en­
gagetnent in the military or, naval service 
of any foreign Sta'te às a,foresaid ... '. 0 

\, 

~ 

" 

~~ 

J, 

.' 

.' .' 
,~ , 
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'0 n '~" 1 (1.,..., , ' 

It.J is aiso ,<;ln ôf'fenc~ 'for't,ho:;le ~pérsons. who leave 
, ~ 

Britain or any other ,of Her Ma~esty's" d9~i~~ons, with the 

'f • 
intent'ion of enl.:!-sting for a for~ign' S,tatar. 'Section 5 

reads: 

" , If any persan, without the lièense of 
Her"r4ajesty being a British subject, 
quits or goes on board any ship with 

, . 

a view of quitting"Her r-1ajesty'.s"dominion, a 

'with intent too açcept any conunissioI'l or 
engagem~n t in the mil i tary or" naval ~ ser­
vice of any foreign S~ate at ,war with'a 
friendly State, or, whether a British . 
subject or within, Her Majesty's domin~onsl 
'~nduces any .p~rson ta quit or' to l!Jo .on a 
v~ew of quittin9 E;Ier, Majesty"s dominions 
W'ith the like interlt " Q 

", " ) 

A reading of those two sections indic~tes that 

tpere ts no specifie, mention of ,t-he term "JIlercè~yll .. It 

ia' only by co~struing the phrasé Il'any persan" to': include 
,t, " o , 

mercenarie~ that it can be said ~hat 'the Foreign Enlistme~t 

Act~' 1870 proh~bits British,subjects ~from becoming ~erce-
, , 

naries or that, recrui tm'ent of mer'cenarie's, Is 

The Q offence 'committed under thé Act 
t 

prohibited. / 
, / 

is punLshable" 
" , \,. . , 

,by' fine and/or impr,isoJ?lUent, to a maximum of two yea'rs .. 

Because, the Act talks of service' agaülst "a 

f.oreign State" 'at Peace. with Her r1ajesty, â question for 
" 

considera~ion is whetner service against a war of' natiç:mal 

. self-determination or in a civil war,is covered ~y the Ac~;~ 

" , , 

For a'possible answ~r to this question atte~tion is focused 

on Section' 30, the interpretation 'section of the Act~ It 

provides ~' 
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"Foreigri State" includes àny' foreign 
prince, colonYi province, or part of any , 
province or people, qr'anyperson or 

. persons exercisi,ng or assum~ng to exer­
cise' the powers of goyernment in or over 
any foreign country, calony, province, 
or 'part of any province or people. 

~ _,~ The above defifii,tion is. v~ry broad'~ For example, 
# ".a.,,!- '_ ':.:~ 

',it': WOQld 'Beern' :1;:.0 incl:ùde tebe1s as a fareign State at peace, 
" , 

\lfith He~ .'M~je~ty .... Whe~ Mà4~9ascar theh a protectorate was 

engàged. in host,ilities ag~irist' France as the protecting 

.• y'" Stat~, 'the' Law Officers ~inted.aut -that it was a friendly 

, 

1 

forel.gn' State, so that "when a state of hostilities" exists --,t' ~... " 1 

between t~· $uch States, and they are recognized by Ber 
1 • 1 

'\·~jestyl.s Government as bell~gerents, the Foreign Enlist-

,\ent,'WoUld 'apply ta either'. "82 ,-\ 

, \ '. " '- Wi th respect "ta the Spanish Civil War, Lord . 

· '~cNair8 3 concluded' that the de:thni tia~ (in section 30) of 
" 1· -

, "foreign State" covered bath t e Spanish Government and 

Branco's Goverrunent as being " areign States". On January 

lO~, 1937, the Foreign Office 

lng • attention ta the 

. 1870, and in p~_ticul,ar secti 

public' warning cal~.:­

Foreign Enlistment Act,' 

4 and 5, are applicable in. 

the' case of the present confl'.:i:.ct ~n Spain so that it was an 

q,ffencé for a Br i tish SUb~ecJ ta ~~;rve in any of the forces 
o J~~~~ :'l .; ~ 

'of ei ther party or 0 ta leave he King 1 s dominions for this~ ..... 

· purpose or, for. lany person i the United Kingdom to induce 

'British, s,ubjects to do these things." ait t~otw,ith-

standing that war~ing, ~titish soldiers left for service in 

S'pain and no one was prosecuted~ a s 

. " , , ; " , 
(, 
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" :" A 'further q~estion is whether the-·application of 

the- Foreign Enlistrnent 'Act, 1'870, to civil wars, is depen­

'dent upo~ the recognition by the GQvernmet of the status of 
" 

beÜigerency.: _ There appears to he- no bi~ding interpreta~ '. 
l", 

:, tion,· in th~ sens~ of il' decision of the Court, of this. 

'issue. On.the,onè hand, Lord r~Nair' oQserves: 

, . 
, 0 

, f 

" 

" 

(c) ! can see nothirig in the relevant sec­
tions of the statute which requires a CQurt 
to . hold that a civil war cannot be a war . 
wtthin the me~ning of sections 4 and 5 un- -
~ess His Majesty has accorded recognition of 

'be11igerency: that ia an internatinal,act, 
having,' it is tr)Je, certain domestic reper­
'eussions, but l can see no reà.son why i t 

c. should be essential before an' English muni­
cipal court can hold that a State of war 
exists: fran the point of view, of, the mis­
chief abned at by the statute it. seems ta me 
quite as objectionable that British subjects 
should be participating in a foreign civil 
wax i,n which we have not granted recognition 
o~ belligerency as in ~:>ne in Which we have. 

. ' - Cd) "ù' It is simply a matter of the construc- . 
;tipn of the world 'war' occurring it;t a 
statute: that 'statute expressly includes 
civil strife within,its aim, as appears xrpm 

-, 
, " 

.-< ' • 

" 

, , 

• ' ... ~ 1 

" the definition of 1 foreign State, -~ ... and l 
can~t see any justification for displacing 
the r pla'iÎ-n meaning by implying after it in 
cases df civil war the expr~ssion .' in which 
His Majesty has granted recognftion of, 

,belligerency to a rebel gpvernment."86 l 

The opinion of the Law Off:lcers seems to be that 

rebeis would b~ -regarded as a foreign -friendly, Sta~e even 

though there had been no recognition of ins urgency or 

~Etlligerency. For exampl.e,' in the case of a British ship 

'intended to be used by un~ecognised Cuban Insurgents 

against. the Spanish' Governrnent, the 1 Law Officers 'doubted if 
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. the ship "fitted ~ut as a private~r and to b~ used in the 

serv~ce of ~ unrecognised natianality could he dea~t with 

'as a pira tical vessel". B 7 

However, the Committed appointed to inquire into 

. the recrui tment of merceanries in the United KingdOnt, while 

acceptinq the interpretation that the definit~on of 

"fdreign State" in Section 30 of the Act is broad enough to ' 

makè it an offence ta enlist in the armed forces raised by 
. () 

rival governments in a civil war regardless of any recog~i-

tian being accorded to 'the rival factions, concludes tnàt ~', 

this' part of the Act is unsuitaple to continue ta he used 

as a penal statute. The Committee suggests that recogni-

tian should be made a prerequisite on these grounds: 

But the description of the offences requires 
that the persons on whase behalf the force 
is raised should aiso constitute an entity 
possessed of characteristics which in inter­
national law entitle it ta recognition as 
being fiat war" with another State and 50 

enable it ta exercise belligerent ,rights 
vis-à-vis neutral States.~" As a minimum this 
requires not only that the'persons controll­
ing the force Should be claimant to be en­
titled ta açt as a independent sovereign 
government but that they should aIse nave 
been actually exercising' effectively and 
with some degree of permanence exclusive 
govèrnmental' powers over' an i~entifiable 

. part of the ter,ritory te. Which they lay, 
clàim: and their oPPon,ents must eithe.r' be a 

'government Whic~ is r~Q9nised ~ jure by, 
Ber l4ajesty's Govèrnment or must, ,~lso satis­
fy the samè criteria a de facto government. 
In a pro,secuti9n for il!ëg~~ enlis~ent or 

',recrultment under the ,Act' woul,.d thus be 
,necessary to 'prove 'that "Her' Majesty's 
Gov~rnment had r~éognize~ the,Pe(sons on 

;, ,whose behalf t1:le arrned' force. was raised and 
'~he opponents against whoni they were. fight-
ing as being ~ facto or.~ jure governments. 88 
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The For:e:i,.gn Enlistment Act·, . HPQ, was not ,app1ied 

to control the recruitment of merqenaries for the Civil War 

in Nigeria. The official.' a~t~tude of the British Govern-

"ment was that it was totally opposed to any. Bri,tiah sub-, 

'jecta being recruite'd to ~ight for either aide in tiigeria. 

The reason for re~uaing to p~o~ecute was tnat the Foreign 
,,,) - . ' 

Enlistment Act, did not apply.to ,Comm~nwealth co'untries. 89 

This view is suppàrt~d hy the Diplock ~port: 

No country t:qat ia. a member of the COmInèm­
weal th, 'even though, i,t nas adop'ted a , 
republican constitution. is a "for.eign 
State" within the me'an:i,ng of the Act ••. 
Enlistment or recruitment for mercenary 
service on either side in an international 
conflict in which a Commonwealth country 
waa a belligerent or'on either side in any 
internaI conflict 'which took place within 
the' territory of a' ,Commonwealth country 
would not, he an offence unqer the Act. ~ 0 

However., it was held in R. v. Jameson 91 that the 

Act applie's to aLL British subjects wherever they may he . 

. In this case Jameson, a British subject, was accused of, 

assisting to prepare a military expedition to proceed 

against the South African Republic without the license of 

~r Majesty. The Court held that any British subject who 

assists such. preparat~on will be gui1ty of an offence. 
, 

Jameson was sentenced to fifteen months in jail. 

The ,application of 'the Foreign Enlistment Act, 

1870, was again sought with regard to the recruitment,of 

Bri tish mercenaries for the Angolë3!n ci vil war but the 

goverrunent dio not apply ~ Act. The, reason for the 
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refusal to enforce the Law was that the' Act was of doubtful 
) 

effect. In response to demands for the Act to be enforced, 

Prime r.ünister Wilson made a ,statement below to the liouse " 

of Common on February 10, 1976: 

There i5 sane doubt about the interpreta­
tion of that Act. It was last involved, 
l think, in the case of the Jameson raid 

-in the lclst 'century. Whether or not it is 
applicable here is a legal matter into .which. 
it would hot,be appropriate for me to enter. 
Fran the advice one gets fran those most 
high1.y competent in the mattèr of the app~ i­
cation of the Foreign Englishment Act, 1870 
to a ~ituation such as this, it ls very 
difficùlt to get a clear view. The, Act it­
self is now, l t)"link, very much outdated in 
sane of its particulars. One ha's only to 
read what it says about principalities, 
powërs, peshwas and all the rest of it. It 
is a little difficult to advise the House 

'whether on the advice given te me, the Act 
can be invoked in this particular case. 92 

The Prime Mi,nister suhsequently appointed the 

Diplock Committee with the following terms of reference: 

1 
l, 

In the light of recent events, to consider 
whether sufficient control exists over the 
recrui tment of United Kingdan ci tizens ~or 
service as mercenariesr to consider'the 'need 
for leg.t-slation, including possible amendment 
of the Foreign Enlistment Act; "and to make 
rec~endations.93 1 
Because the report or the Committee is likely tJ 

l ' " \ 

JOlicies on the question of \ 

1 
/ 

influence future gov 

enl.istment of met6enë~rieS it erits a more detailed exarni-\ 

nation. 

, 1 

" 

) 



133 -

2. '!'he Di 

'First, Report reinforced the Govern.-

t 1 s view tha t abl\isn prosecution under the Act ~$ 

the ,of proving to the satisfaction of 

inal, court what a articula'r individua1 had done 

while omissions and obscuri ties 

resul of the language of the 

Act. "~ authoritative interpretation 

of .~he Act the above view l's diffieu1t to arrive at. 

Secondly, the DiP~OCk Report recommended that the 

statutory offenee of illeg~l enlistment shou1d be repealed 
1 

an,d that service as a mercenary should not be out1awed. , 

The Comm1ttee adyances many reasons for its suggestion. 

One of the reasons ia that Il i t ls not praetlcable j ust to 

try to define an offenee of enlisting as a mercenary in 

sueh a way that guilt wouid depend upon praof by the prose'-' 

cution of a particular motive as actuating the accused,to 

do SO. "96 It has a1ready been agreed, as the Report 

observes, that a definition of the~,word "mercenary" which 

i9 based on the motive of the participant is impractieab1e. 

But nowhere in the Foreign Enlistment Act, 1870, ia the 

word "mercenary" used. The Act 'lias enacted to prevent the 

enlistmnet of persons in foreign'armed forces in any capa­

city. The eharaeterization of any persans who ,'takes part .. 
in foreign armed eonflicts as meree~aries appears not to be 

, l ' 

a necessary condition before the Act 'can be appl1ed. 
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To the éx~ent that the,' Act avoi.ds the problem of 

defining the < "'lord ~"mercenaty." and, Dy prohibi.ti.~g the en-, 

listment and recruitment~o~ perso~s te serve in foreign 

armed' forces in any capa~i ty, the Act is probably capable 

oe déaling with,the kinds of situation in Which mercenary 

forces have'been involved in the last thirty years. 
, -

The ,DiplOCk Report correetly states that ,the 

principal pUblic interest which inay be harmed 'by the _ 
, ' 

presen~e Qf,United Kingdom,eitfzens sèrving as, mercenaries 

"is the maintenance of 900d j,.nt,ernational' relations ~etwe~n, 
"1 .. /. , 

the prHted Kingdom and other Stat.es. "97 However, the 

Report reconunends against making service as a mercenary 8' 

statutory, cffenee. 'The reason, the Committ~e advanees,. is 

that it cannot be ?ustified on grounds of pUblic interest 

"to impo:JJe a genera~ prohib.ition on United Kingdom .citizens 

from serving. in soma capacity or another (e.g. as lnstruc­

tor or tee,hnician) ~n ~he arined "forc~s' of a friendiy State 

at a time when there are nO hoatiLi tiea in wh.ich that force 

ls eng~ged. Il 9 B 'rhe basis upon which the Commit tee could 

come to this conclusion la difficult to find. The Conunit-

tee·.s terma. of reference; as already ment.ioned were ta con-

aider wh~ther sufficient control exista over the recruit-

ment o~ Un.ited Kingdom citi~ens for serv.ice as mercenaries 

... in light of ,the recent events. Il The reeent events as 

interpreted -by the cOmmittee 'were "thé recruitment in the 

Un.ited Kingdom of s.ome 160 men to sefVe with or in support 
,f 

of the armed {orees of FNLA in' Angola in their struggle 



, , 

135 

against the MPLA ... 99 In other words, ît is the involvement' 

of United' Kingdan ci'tizens ~s mercenaries 'in arrned con­

flicts like the Arlgolan Civil War thé!-t was' ,the relevant 
- 1 

issue for consideration by thè COl'IQUi ttee. In absence of 

internaI disorders mili tary assistance may be provided to a 

widely reèognized qovernment. 1 00 

In çoncluslon, the Diplock Report recommended that 
. -

any fresh penal legi,sl~tiqn shouid 'be directed against 

recrui tmen:t of mercenaries in the United Kingdom. The pro-

hibited ,acts should aiso cover advertisements of merce-

naries·. 

B. The United States, of America 

~n the United States of America, the first le9i8-

lation concerned with the enlistment of her citizens in the . , , 

. army of another country was enacted in 1794. Section 3 

provides: 

Every citizen 'of ,the United States who, 
~ithin the territory of jurisdictian\there-
6f, accepta and exercises a commissidn ta 
'~erve a foreign prince, state, colony, 
district or people, in war, by land or by 
sea, against any prince, state, colony or 
people, with'whom the United States are at 
peace, shall be guilty of a high misdemeanor. 101 

The inunediate objective of the legislation was to 

prevent American citizens to enlist in the French army 

during the 'War of 1793. The United States felt that a 
" 

neutra1 State had a dut y to prevent its subjects from , 

enlisting in ~he service of a be11igerent. 102 In fulfill-

)", i 1 t • 1111 

. . 

1 
}~ -,7J, 

li, 
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, -
in9 thia object the President made a proclamation of Apr~l 

2l, 1193. 10 3- This proc~~tion was "followed.' by another" one 
'" 

o~ L-1a.rch i4, 1794. 104 Prosecùt~~n under' these'procl~a-
""'" ' 

tions- was unsuccessful in absence of 'a specifie s'tatute~ 

This e'xp;tains the passaÇJe of the first neutrality Act,', 

alre~dy mentioned, which specified crimes against neutr.al-· 

i ty and fixed pena~ ties. 

In 1974, one Isaaé:' Wi~liams was convicted for 
, J 

acc~pting, a commission under the Fr'ench ~epublic and under 

its authority cammitting acts of'hostility against.Great 

Britain. ' The defendant' s plea that he had expatriated 

himse~ f was overruled. 1 0 5 The principles of neutrality are 

still the oasis of the current Legislation. Section 959 

saYs: 

( a ) Whoever, wi thin :the United S t;,a tes, 
enLists or enters himself, or hires or 
retaina another to enlist or enter himseLf 
or to go beyond the jurisdiction Qf the 
United States with' intent ct be en~isted 
or entered in the aervic~'of' any for~ign 
prince, ,state, colony, district or people -" 
as a soldier or as a marine or 'seaman on 
board any vesse~ of war, let ter of marque, 
or privateer, shall be fined not more than 
$1,000 or imprisoned not more than threé 
years, or both. 106 

The Law forbids anyone in the United States, 

regardless of nationali ty from recrui ting or enlisting or· 

leaving the United States 'to serve "any foreign prince, 

state, colony, district or people." There is no L'equire-

ment that the foreign State he involved in an armed con-

fliet. There are, however, a number of exceptions. First, 
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'citizens of the United St~tes may enlist in the Army. of an 

'ally of the United' States in the ti,me of war. 107 Secondl:y, 

citizens of foreign St~tes transient1y in the United 

States, may also enli$t. 10a 'Thirdly, en1istment in the 

service of a foreig~ force or thé hiring of others to do 

such act must take place within the territory of t~e United 

States. It nas been held that the section or provi-Sion 

do~ not ~orbid'leavingthe country with intent ta enlis~ 

,t abroad, e'ither individually l09 or in parties. 110 It is not 

\. clear whether ~dvertiaing for mercenaries is covered by the 
CI 

law of the United States. Burmerster111 i8 of the opinion 

that a mere advertisement is not proscribed. His authority 

for the opinion is the 'casé of Gayon .v. McCarth:y. 112 This 

case concerns the recruitment of a sailor, in the' force 

raised by Felix Diaz against the government of f.1exico. 

On the other hand, Professor L.C. Green l13 agrees 

that the adver~ising for ,and recruitment of mercenaries to 

serve in foreign places is prohibi ted by the law 'of the' 

United States. ais view is based,upon section 960 of the 

Neutra1ity Act which reads: 

Whoever within the United States, knowing­
ly begins or sets on foot or provides or 
prepares a means for. or furnishes'j the money 
for, or takes part in any military or naval 
expedition or enterprise. ta he carried on 
from thence against the territory or domi­
nion of any foreign prince or stat.e, or of 
any co10ny, district, or people with whom 
the United States i5 at peace • 

. ~ 

, , 

o 
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One difficulty in p~osecuting those who advertise 

for mercenaries is the fine legal line drawn between 

actua'lly recruiting United ,States l~ationals to serve as 

mercenaries and merely providing information te the public 

âbout fjobs opportuni ties in other countries. 1 14 \Jhile the 
" 

former ls contrary te the law, the latter activity is note 

Marly organizations which advertise for persans to serve as 

mercenaries em'phasize in their advertisements that the:'f 
, , , 

only offer information and do not recruit~115 

Advertising for mercenaries does not raise the 

issue of crimi~ality of those who advertise only, but] it ls 

also an important source of evidence for the 'purpose of 

identifying those who are recruited. Given the involvement 

of U.S. citizens'in mercénary activities in the Third'World 

, , one 'woultl 'expect to find Many prosecutions.116 However, as 

.in Great Britain, there a~e very few prosecutions. Bu~ the 

attitude of the United States Governrnent, unlike that of 

the British Government is not that the law relating to th~ 

recrui tment 'of persons as mercenaries is inadequate". The 

official position of the United States Government in 

explaining refusal to prosecute ha!3 been tha t there. is no 

evidence. On October 9,' 1975, Congressman Donald Fraser 
. , ' 

made a statement in the Fourth Committee of the United 

Nations General Assembly. Arn~ng other things, he sald: 

My government does not approve of parti­
cip~tion by American citizens in the forces 
of Ian smith regÏ;me. Our ,laws provide that 
any citizen enlisting in the ·armed forces 
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of another country runs the risk of 10sin9 
his U.$. citizenship~ Ln addition, he 
could 'l?e subjected to criminêl.1 prosecution's 
under U. S., laws which provide fines aqd 
prison terms for ~hose found guil f.y. , If 
there is ~y specifie evidence that Am~ri­
cans are serving in military forces under ~ 
Ian Smith, iny goverrunent wishes to be 
aware of it in detail in order that appro­
priate l'egal action may be considéred, under 
our laws. rI 7 

, , 

During a United Nations' Security Council deb.ate ~on,' , 

the armed attack On BeniI'i, by mercenarie~, the ;repres~nta"': , 

tive of the United States said that ,his, country'~p~sed the' 

use of mer<:enaries to intervene in the int'ernal affairs' of 

other countries and was committed ta' enforcement of its 

laws concerning recruitmeRt of United States citiiens as 

mercenaries. 11 a 

The question is whether evidènce of United States 

citizens ,par'ticipating in anned conflicts as mercenaries, 

is, laCkin9" 'l1lere are at least six magazines published in 

the United States' -which carry advertisement olilering infor­

mation about opportunities in foreign military forces. 119 

As 'a resu1t of those advertisements persons have offered 

their services. 120 Prosecutions have been undertaken when 

circumstances made such action particularly advantageous to 

the United States policy goals. lV Por exarnple, t~é United 

States Government has recently prosecuted ana secu~ed'con-

victions of severaI Americ~n citizens who helped to finance 

and or9anize an invasion of the Island of the Oominica in 

orfier to overthrow the Government of Prime Ninister Hary 

-~~ Charles and" to r.eplace it with another heàded by 

" 
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• 
former Prime Minister Patrick John. 122 

The ,Neutral~ ty Act provides - for the i.mposi t~on of 

~ fine or impr~sonrnent on being convicted of serving in a 

foreign force. In addition, the convicted person may lose 

bis citizensbip. The Immigration and Nationai.ity Act of 

'1952'provides for the loss of citizenship by any U.S. 
, 

national, 'whether by birth of nàtura1ization, who enters or 

sexves in the armed f0:t:ces of a foreign S,tate without the 

prior written 'authoriz~tion of, the Secretary of State and 

Sécretary of Defence. The possible ioss of ci tizenship , 

would probably have a deterr~nt.effect on persans ihtend~n9 

to join foreign f~rces. However, the competence of Oon-

gress to take away a person's citizenship by legislation 

bas been successfully ch,Ùlenged. In U.S. ex rel. Marks 

v. Esperdy 123 the Supreme Court 'held that' ~rks had aban-

40ned his ci tizensh~p, Herman;. 'l'1~r~s was a Uni ted S~s' 
citizen, Dorn in Milwaukee. He went, to 'Cuba in, 195~ ta 

,joint Fidel Castro in the Sierra r.1aestra. After the vic­

tory he continued to serve as, a captain, in charge ~f ,La 

" 

Cabana, the mili tary prison in Havana.' After disagree-
o 

" "ments, he returned to the Unitéd States in JuJy 1960 and 

was~). arrested and charged w:j.. th uQlawfully a'ttempti~g to 

enter the United States as an il,legal immigrant. It was 

alleged that he ,,?,s a1ien, who had 19st 'hr ci tizenship 

under section 1481, having served., in a forei9n force. The 

Supreme Court held th~t he had vOl,unt.arily joined' up with 

,the \ rev~lutionary force~, and th,ereby Chosen ta abandon his -

.. 

.' 

- / 

, J-

. . ' -. 

, :~. 

. . 
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~ ~I 't", (. , 

l, • I~ IP 
II;l AfrOl;"im" v. Rusk,124 the Sup.reme Court ptobably 

overturning Marks v. Esperdy, held that .there\ must be evi-, 
.. 

~~ce th~t~ the orfender had voluntarily abandoned his ctti-

zènship. Afroyim was PQlish-born, a naturalvzed citizen of 

the United States, who h~d gone ta ~srael and voted in 

elections for the Knesset. It was held 'by â pare majority 

of. five judges ta four that that acb was not of itself <;> 

sufficient unequiv:ocal evidence of, an intenti~~ to abandon 

anited' States ,citizenship. I-n tl1t~, cps\~/' the ~<::t which 
~ ~, -: , 

i~frirl.ged the Code, was not 0 servins in ~ forJi!ign -'army, but 
/'f, v ' • ~ 
~oting' in a foreign election. HoweYe~, the d~cision is 

said to be of general appii~at~on,125 

c. ~France 

'4Ii The French Penal Co'tle prohibiès the recruitment of 
, j .. 

solditfrs on behalf of a J:oreign power~ ~ticle 85 of the 

Penal CQde provides: 
Q , 

WhoE!ver in 'French territC3ry in time of· . 
peace "shall recruit soldiers on behalf of ~ 
a foreign power, shall be punished by 
imprisonment of from one to five years 
and a fine of 3,000 to 30,000 francs,126 

'fhe interpretation of the above provision is 't'ha; 

,the crime is cornmitted by anyone, French or foreign, who on 
4" , • 

French territory in tirne of peace ,recru~ts civilians or 

soldiers Ifor a foreign force.l~7. 
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, , Notwithstanding tb~ParticipatiO~ 9f 'French 801-
: , ~', Co~ i' ... ~'!:o ./fj ~ _ ~~ _-' 
d±ers in ,varioua civil wars~ nq' p'roft~utioh seems "!tà- ha:~~ 

, "", ,'~ f ') ... t~· ;::;rt» ( .. " 1 

PeeJl Undertaken under the ~ l:~.12.8 Whenever the 

,. 

r' /\ 

Government felt. cdmp'elled ta control the departure of 
... "'~. ,..., ~ \ ~ _ ' '-Ii 

Q--- -,#-.,. ..... _-

0 

, ' 

French so1diers for a 'partic:ular war it passed or enacted 
~ .... ~ , ' , 

v , 

'. ~asuru q( a 'teaa~rary character. l 29 The Br i ti sh and 

French 'Governments, al~ ,at the supplies and volunteers 
'1 , - " " 

poul:i~ into Spain citarinq the civil war endeavored ta stop 

the fighting-. Ta this end, the two governments· passed 
( 

) 1eqislationa tO 

.Spain. 

the recruitment of volunteers' for 

1 The' French law qf JanuarY 2~, .1937 1300 autbOriseci 

, tl\e 9ov-ernDl:~nt to ta~ 'the neç~ssary ~asures tQ prevent. 
' . \ ' 

, ,,> • 

the departure of- vo:t:un.teers to participate in the Spanish 

, ~' ... ' ~ 
, ... 1 r 

~ticle l provided:' 
"": t 

The Government i5 authorized ta take by 
means of Oecree in the Council of Mînisters 

, ,;. all lDeasures serving to obstruèt: ' '" 
/ 

, ' • a 

1. ta) The enlistment and acts leadin:j to 
the enlist..~ent of ~rson5 for the fOXlces 
now in conflict in Spain or in the 'Spaniah ' 
possessions including the Spanish zone of 

, 

Morocco: ' " ' • . 
" . 

, (b) ,Departure' and transit ofD all persons 
boUM for the reg ions , for th"e said purpos-e" 

.' 
,; " 

'The 1.,., was' made applicable only to Spain and -it;. 

" 

'p 

. ,d.'l~raUon' was lintited to li.x. months. ' 'the Courts' alsp inter-

pret.èd ,the. above prcSvisioa. rath~r narr~ly. .' In tbe ca' •• , 

of '1 Fubli.c . Proaecutor v. lAdkowski. and Others ~ l 3 l thTee T ,-' 
" . ~ , 

, • r 

~ssi'ana r.si~ing in ,paris. admi'tted haviÎlg left Paria, 

--...... -

9 ! 1 \" .... ", 
. " ,. " " . 

... , r " . - , 
• ~ - ,; ... ,\' ~ .t~!.<~ ,>'...:; .... ~"....,..-,..t;r,'/,~ ~ ~ ,*' :- ~ ... fi' 1 10 ... _ ~ ~ '.(" .~ ..... ~ ".:" 

~, :.' ,,' 
r '0; " .~ (J~ ,.1 \ '~t , 

, : ... • w .. l' .. 
, .~ 

!, ;~~'l,>-J:~~:::~o_~;--;.,~~',~~<"'~'" , ~ , , 
fi, _ ~ t - ,~..... , " ~-~./'-"~.~.! 

l,., 

':. l' 

J ~. 1 

.. 

l ' 

" . 
l '~t' 

" 

0, 

'. 



C::, 1 

" i\ r: . 

, " 

1 (, •• 

" 

(\ 

, . , , 

:" 

'. 

1 f' 
'.' 

',' , , 

143 

'With the intention of crossing the frontier and enlist in 

Franco·s army. The Court held that their journey within 

the country with the ultimate intention of cro5sing into 

Spanish, tf!..~J:"i tory i5 not the commencement of a 1 departure~ 
/ ,", 

""'. 
~thin the meaning of th~ law, but should be considered as' 

" . '. 

a mere preparatory aet, which unde.r the Penal Code is not 

liable to puhishment. 

," 

" 0 

During the Spanish Civil War, Bel:gium passed 
<, 

specifie Legislation te deal ~ith the volunteers. By th~.' ~ 

ta,., of J'une Il, 1937,13:2 the recrui t."llent and Fe part ure of, 
, 

,any person te serve in" Spal.n was prohlbi ted. The purpose 

of the law was te ensure the non-intervent10n of Belgium in . 
the Civil War. Ar~icle l provided: 

The following are forb~dden ln Belgi;m': 
. 

fa.) Rec'ru~ ment and aIL act of a nature ta 
provoke or to fac ~l i ta te the recrui tment 
of persons other than thos~ of Spanish. 
nationality, for the bene fi t of an army 
or a troop in Spain or :in the S!?an~sh 
possess~ons, l:1.cl'uding the Spanish zone 
of Morocco. 

Dèparture arid transit of persans other 
than those of Spanish natlonali ty, fdr 
service in an army or a trocp specl.f~ed 
in thé preceding paragraphe 

... ", . , 

" ~. 19'51, a law was enac,ted · ... hich prohl.bi ted' t.he 

r~ruibMnt' '6f. c:ivilians to serve in. a ~oreign arrny without 
r " ~ 

11èenè •. of.the.Crown. Article 135 states: , , 

1. 

" " ~ ,/' . 
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Anyone who recruits any persan or incites 
or takes engagement of any person for 
profit in a foreign army or force, by 
gifts, payment, promises, threats, abuses 
bf authority or power, shall be punished ' 
by imprisorunent of fran eight daye ta six 
months. 

Exceptions fram the prohibition of recruit­
ment by gifts,'payments and ~romises may 
be proclaimed by the .King. 13 , 

U~der the above-mentioned article, it i9 not an offence of 

an individual to enli9t for service in a foreign army. 
" 

Although many aelgian nationals served as mercenaries in 

Congo/Zaire, no law was, enacted to prosecute them. 13 l+ 

However, by a law dated August- l, 1979 individuals who , 

enlis'b for,'sE;!!rvice in ~ forel.gn army may be prosecuted.1 35 

. 'Article '1 prohibi ts any recrui t;.ment of persons in Belgium 
... 

for a fo~eign army or force being in the territory of a 
, 

foreign St:ate. 9y 'virtue of article, 2, the. Kin,g could 

pr9hibit the,en~1stment, departure or transit 0; éersons 

',' with a view tà sel:vice in a fore~gn army 0;' force being in 

-" -'the ,tèr.titory of foreign State. 
, 

Article 3 prohibits the 
, 

enlistment of Belgian nationals' outsl.de the national terri-

tory- for a foreign army or force. \ 
--..... 

States other than those already discu'ssed, have 

legis làtions \ .. hl.ch deal in one wa] or' aI)other wi th foreign 

enlistment. Canada, for example , enacted the Canadl.an 

Forel.gn Enll.st.'"tlent Act, 1970. 136 The Ca~a .. Han l\ct, how­

ever, l.s. similar ta the British Foreign Enll.stment Act, 

1870. ~~pr example, the dehnl.tion of a . fore~gn State' is 
\ 

the same1 'It is an offence for any Canadian. wherever he 

.. 
/ 

/ 
/ 

/ 
/ 

;' 

/ 

\ 

"- ' 

\ 
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may happen to be. to accept an engagement in the armed 

,forces of "any foreign 5tate at war with any friendly 

foreign Staté. Il Any persan in ;:anad~, regardless of 

nati~nality, who induces another ta leave with such intent 
"\., 

equally'~ommits an offençe. Recruitment within Canada for 
\ 

the Il armed forces of· any fore ign St?-te or other armed 

forces operating in such aState" is forbidden~ The Cana-

dian Act, therefore, appiies to rebels, whether recognized 

or n~t, and whether a state of bel11gerency is recog­

nized. 137 The punislunent fo~ the, 01fences .l.S a fine and/or 

two years imprisonment. In addition, the Canad.l.ar Act 

~Vides for the restriction, 

passports. 

can'ce111'-ation ''G>;- impounding of 

The preceding discussion has demonstrated that 

there are national statutes regulating the participation of 

individuals in foreign armed conflicts. However, because 

the attitud~ of the international community towards the 

,conditions under which foreign sOl,diers in their pr.~vate 

capacity can lawfully be ernployed have changed, national 

statutes drafted decades ago Ieavemany loopholes of inter-
.---------- --------~ 

pretation to - be capa:6îé of fuifilling the new expectations. 

Most statutes, for example, do not use the word mercenary 

let aione "mercenarism" a tenn nct found in English, French 

or Spanish. Part of the satisfaction of this new expecta-

tion Lies'in State officiaIs ta accept that they are under 

a dut Y to control the involvement of their nationals in 

foreign'armed conflicts as mercenaries. This may, in turn, 

accelerate the needed reforme of internal laws. 

~, 
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FOOTIiOTES 

1. Convention with respect to the Laws and Customs of War 
on Land, July 29, 1899, 32 stat. 1803, T.S. L~. 403. 

See for examp1e, Convention respecting the Laws and 
Customs of War on Land, Oct. 18, 1907 , 36 Stat. 2277', 
T.S. No. 539~ Convention respecting the Rights and 
Duties of Neutral Powers and Persons in case of War on 
Land, Oct. lB, 1907, 36 Stat. 2310, T.S. ~o. 540. 

3. See for example, Convention for the Amelioration of 
the Condition of the Wounded and Sick in Armed Forces 
in the Field, Aug. 12, 1949,6 U.S.T. 3114, T.LA.S. 
110. 3362, 75 U.~.T.S. 31: Convention for the Amelio­
ration of the Condition of Wounded\ Sick and Ship­
wrecked Members of Armed Forces at Sea, Aug. 12, 1949, 
6 U.S.T. 3217, T.LA.S. ~o 3363, 75 U.N.T.S. 85: 
Convention Relative to the Treatment of Prisoners of 
'War, Aug. 12, 1949, 6 G.S.T. 3316 T.I.A.S. No. 3364, 
7S U.ll.T.S. 135: Convention Relative to the Protec­
~on of Civilian Persons in1Time of War, Aug. 12, 
1949, 6 U.S.T. 3516, T.I.A.S. No. 3365, 75 U.N.T.S. 
287. 

4. Àrticle 2, common ta the four Geneva Conventions of 
1949, provides that the Conventions 

sha11 app1y ta all cases of declared war or 
any other armed conflict which may arise between 
two or more of the high contracting parties, even 
if the state of war is not recognized by one of 
them. 

For the meaning of this Article, see J. Stone, Le1al 
Controls of International Conf1ict (Rev. ed. 1959 , 
313n.85: J. Pictet, commentary on the Geneva Conven­
tion Relative to the Treatment of Prisoners of War 
(1960), 22-23. 

Àrticle' 20 of the 1907 Hague Convention Respecting 
the Rights and Duties of Neutral Powers and Persons 
and Person provides thatt "the provisions of the 
present donvèntion. are applicable only among the 
contracting powers, and only in case the belligerents 
are aIL parties to the convention." 

S. Except article" 3, common ta all four of the Geneva 
Convention which required that: 

In case of an armed conflict not of an interna­
tional character occuring in the territary of one 
of the High Contracting Parties each party to the 
conflict would be required ta conform te a short 
bill of rights for war victims. ' 

On this provision, see generally T. Farer, -nCiumanita­
rian Law and Armed Conflicts: 'Toward the Definition of 

. . 
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In,ternationa1 Arrned Conflict", 71 Cal. L. Rev. (1971), 
37. 

6. See Il L. Oppenheim. International Law (7th ed. by H. 
Lauterpacht 1952), 660. Contra: C. Hyde, Princip1es 
of International Law (7th ed., 1930) 131-32. For the 
criticism of the norm that outside States are free to 
help the incumbent in a ei ~i1 war, see \:1- - Friedmann , 
"United States Policy and the Criais of International 
Law," 59 Am. J. Int'l L. (1965), 857, 866. 

7. See R.R. Baxter, "lus in Bello Interno: The Present 
and Future Law" in Law and the Civil War in the Modern 
World (ed. by,J.N. Moore 1974), 518, 524-25. 

8. See W. Hall, A Treatise on International Law (8th ed. 
- by A.P. lii~gins, 1924), 36. 

9. See V.A. 0' Rourke, "Recognition of Be11igerency and 
'the ,Spanish War," 31 Am. J. Int'l L. (1937). 398, 412. 

J 

10. The American Civil War and Nigeria/Biafra conflie are 
few exarnp19~ in which belligerency appears to hav 
been recog~iZed by incumbent governrnents. See 
H.J. Tauben1'eld, "The Applicabi1ity of the Laws 0 

in Civil War" in Law and the Civil War in the Mode 
World, supra note 

Il .. See, H. Lauterpaeht, Reeo 
( l 947), 246; M. S. Mc D6~u:-:g:-::a~~"'F.-1o!_ r-.~e~e::-r~r-e~~a=-=n;'::o;';;,;';;;';;":';:~==~ 
Minimum Wor1d Public Order (l96C), -536. 

12. See V.A.---- O'Rourke, supra note 9, 403. 

13. See T.J. Farer, "The Law of War 25 Years After 
Nuremberg," 583 lnt. Cone. (l97l.), 5, 31. 

14. See W.E. Hall, supra note B. 

15. See H. Kelsen, Principles of Internat~onal Law (1952), 
292. ,~ 

16. 

17. 

18. 

19. 

20. 

21. 

11 L. Oppenheim, supra note 6, 249. 

Ibid., 250. 
i> 

See R.A. Falk, Legal Order in a Violent Wor1a (1968), 
124-26. 

See H. Lauterpacht, supra note ~lJl, 239-40. 

See T.J. Farer, 

Ibid. -

1 
supra note 1 13. 
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22. See R.A. Falk, "Janus Tormented: The International Law 
of InternaI War, Il in International Aspects of Ci vil 
Strife (ed. by J. Rosenau 1964), 185, 218. 

23. See H. Meyrowitz, "The Law of War in the Vietnamese 
Conflict" in 11 The Vietnam War and International Law' 
(ed. by R.A. Falk. 1969), 516, 532. 

24. For the text of Protocol l, see (1977), 16 Int. Leg. 
Mat. 1391. 

25. U.N. G.A. Res. 2625, 25 U.N. GAOR Supp. (No. ,) at 
U.N. Doc. A/8028 (Oct. 24, 1970). 

26. F.C. Kalshoven, "Reaffirmation and Deveiopment of 
International Humanitarian Law Applicable in Armed 
Conflict: The First S~ssion of the Diplomatie 
Conference," 5 Neth. Y.B. Int'l (1974), 3, 32. 

27. See R.R. Baxter, "Humanitarian Law or Humanitarian 
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CHAPTER VI 

, " 
/ 

/ 

MERCENARIES AND INTERNA~IONAL CR1MINÂL LAW 
-~-

St~te officials'differ as to whether intern~t~onal 
, r, 

lawaProscri.bes inerçenar,y activity .. On the one hand, it has 

be~n' stated that in~ernational Law does not make the act 
' .. 

of servin~ as"a,mercenary criminal. In testimony on Augus~ 

9, 1976, before the House International Relations Committe~ 

Special Sub.-Committee on Inve'stlgations,> Assistant Secre­

tary of State, \jilliam E. SchaufeLe Jr. said: 

A legally accepted definition of what 
çon~tes a mefcenary does not exist 
in internationaldlaw. Nor is the act 
of serving as a/mercena;y a crime in 
international Law,l not to mention 
Angolan Law where the Angolan autho-
ri ties were for'ced to use a set of 
guidelines for theii combatants the 
MPLA issued in'1966. 2 

, , 

On the other hand, it 'has been ass,erted that ,the 
, . 

crime of mercenaries is recognized by internatïonal" Law' in 
... Il; " , • 

a~c):Srdance wi th ,several .Resolutions and Declara tians of the 

United 'Natio~s and the OAU. 3 The ~egaI significance of 

these resolutions will be analyzed ,:".ith a view to' finding 

out the extent to which they can be held ta forro a basis 
'" ~ " , o. 

for apprehension, trial and subsequent.çonviStion of m~rce-
~ , 

~aries;, The'poi~~\ of departure in this règard is the qués-, ,-
, ) 0 ,Q • 

. tion 'Of' the-mrini~9 of the 1:'érrn '11 ihte'rna tional 'Cr irninal 

law-." 
" , 

1 

' . 
. . 

" 

, . 
\ •• c 

, . '. 
.' 

'" o . . " . "' , 
D 

-,~ . 
. '. 

l.. 

~ 

'. ' 

.. 

',' 

.' . 
, '. 

" .. 

Q 

.\ . Q ~ .. 

~ '[~"!'"""'~~::: ... ~r ";;. -;.; .~,~, .. ,:.t::;:~?' :::', ~<l~~? '::;,' ",Il l. >, :r( ~~ .J" ........ ;;: "'-.,- __ " , 

,\. -, . ~', '\ g, 

, 
~ ~<t 

" .1 

1 .. 

-'\.V 

1 t:: 
j 
~ 

~ 
! 

il 
1 
1 
i 

1 
1 

! 
1 
j 
• . " 1 

~ 
! 
1 
! 
t 
1 . 

l" 
.[ 
" -. i 

j 



, . 
,f4" ," }.' 

" , , " 
.. ' ,., 

" 

156 .. - , " 
'.\ tl' 

! r r' 
o { :' 

c' 
... 

4 _, -'!' ' • 

-: At.. lea,st eu di.ff .. rent meaninga have been au.r:i.-
~. . ..1 ... , " 1 t • 

'~;ed' ;ta,' th~ .1:.e~' '''l:n~é~ti<;)na~ èrÙllinai~.;·" ~~ \~y bé 

" i4'~nt.~ fied ~~i.tb th8~ :~'~*,(i ~~i~ ae.~' Q~ ~,Dlunicipe.l. cr~n4.1 
" - . '\ , ... . ,~\ \ 

' ... ' -"." ~ .. " t~ ~!,' ~ .. ~~:~~d ~ith '~~,t.e~~ti~~l"~u~h~riZ~'~i'" 

" , 
.; 

<.. ,~. 

, ' . , 

1 , , . 

. . , 

U, J • 

\, 

" 
f ~ ~, ci~l crimtiULl law. ,It _y, _an i~ernationally preacri.bed 

, .".' ~nieipâ,l' Law. ~~ :-'1' t:,fer te muni~ipa,,{~r,imin~l iaw' " 

." ":'". ',:'. .~ t:i;J civilized~' ratiOns ... " It 1 may' signify int~rna.tionat" 

" . 
1 f' 

-'~ • D, ' 

t, 

.' 

:-

., 

- ~ -' 

, " 
t· ~ .. tl~ . ." ..... ~ , 

,. 

" • '\ ~ 1 

dooper~~it,n' in';the 'admi:J;li:strati~n of., municipai, eri!Dina1 . $, , " 
\ .1, 

Q' .' ~ .... -p :_"" , ~ r""", ~'- ,- ... ' _ 't ,', " ' 

l.,w,·,.aad fina1.1y, it, _Y:. s~ 0 ter ~t.rnatiQMl "~rintina:h " ,"" - ,~ _. .( 

_... ( , , • ~ b , " • ... 

Law in the material."sense of·th~ tent." A briléf examination 
\ , 

,.....--, 1 

, .' 
" , 

~ ", G ' , .... ~ !. 

ia un~er~Aken b,efo~ ide:n~ifyj.n(l·" ',: :..-;;" ',', ,\ 
", .' \' .> , t 

~ -. ,"' \.'U (1 _ .. '" • / ' ., - - , .,.- ' , 

of eacb of the~e meanings 
J (l, 

too th~' 'pr'esent .. dj.sc:us,ion. , ' " 1#hi.ch one 15 most revelant .... 

.... . ., . 
" > '1 " " ,. 

A. "~r"'!LWTciit; armt:t~if 
1 .1 (~ <3 ' ,1 

'~-::-;;.... 1 ~ ,U[)~ thia meaning, inte~tip1l1aa crim*riil:1 l~w ~y . ' , ~ ..' '\_, 

ref~r ta the~'CCIIIIpétence 'of Sta1:fes to,' p~.e~t.i ~'a, 'Pun'tsJ\ ' 
, ' \" ~. 1 _. 0 t;. ~ <> ' , ~ '" ' ~ ~ 1 ~ \ ~. 4'" 

for crilDe~ ; For ~xampl., in pro •• cut~ and puiti .. hihg ,for 
_ ' ,~ ~ .e, ~.,.. 't JI "'") • ~ ~ 

. crime" . ~ ,state. aboul.d not "'overstep'. the' lm! t;.s .'4IIbiçh 1hte~':'" ' 
4 ' l '. \ ~ 

'nat.J.6nal. olaw' places' u~ i'ta j\1risdicti:c?c~" ~' .. Jür,(s4ic:tüQl'l 

, " W ecmcéded" by internat'ional la.,., in si tuat.ions . Wh..~é .. there 
, " 

'exis.ta a· meanin,ful point of' relati~ whic;h rati~a'ily 

connects~ the faetual contèxt' of" the act to the 189i timate· . 
, 'interestS, of . ,t~ proaecuting St.ai.~" 6 '!'he Hà,nrard Research 

, • ,~ t;j' " ~ 1 • \ 

1 • 

• , , , 
, 

, , ' ~ . 
" , 

: ' 
, " . , 

~, ','/ 

, " 

0
' 

, 
# " 

,', 
, .. 

, : 

" . . ., 
.\ 

"1 ~ ... 

f _ .'~. 
, \t ~ ,~', ~ , ~ ,\. ) , t,' 

-, ,! 

.' 

, , 

" 

.. " 

. , , 
.: 

{ , 



J ,1 

': 
( 

" , , ' 
" 

., 

" ~ " ~ , • l 

l" 
•• t .. 

.. :- , .. ~ l ,,~ . '~. , ';, 
~ ~ 1.,'.(1' _... .,;-

, ' l'.',", 151 ,_, ' " '".' " 
f". \.',~'~,' ,1\ ,1 ~ , .. ' .< r /.:,\:':... J"" 

, . 
" , .. 

'l:, l ' 1 .' ' .. , ',' ", ~"" ;,", :':." "":', .... ' ',~:, .':' 1 .. ' '.': ,';~',", ".~ "~, "7 'l" o. , , 
'. "~ , .. f '. ' 1 1 -. t 1 

,~ ; ~ 1 t ~ 

, ,.' •• " ". i, ,", ~ '. """ • '", •• ',., ", ".' ,~" ~. ~';, • 
. . ~ ~t;ernad:orJa,~' ~W' ~~: '~J~,isdictj.CiA ..q.,th a..~t·, to Cti_ 
"'.'; 'w '1 '_,r,. ~ '~.",~ t" ' I!. 1'\"', <:'". " ~ ,~. l' 

, ',id.ntifi~ ':f:i ve .polll~ '-of ,:re,llieiph èat.a.p,U.'tiiiaq the eoaape-' ~, 
, ;'. '-, ~ ". • )" \ ... ',.' ~, 1 \. r '~. ',': ..... .' 1', - '... _ J \ • " 

eedcè ,of ·St.ate.' to.: prt:).ecUt~· ~~ t>uni.h' ~or, c~~ 7 , 'l"ir,st, " 

,tb~: te'~~.~ ~~r'1~, : ~~irîcipl~,~ ~'~1cfi ~~~~~ .. ,' J ~ri~.i~iCft :'by, ,'. 
'r.fer.~~~ ~', ~e_ ~~~~ ~.r~' ~e\~fi~~~"~. :~~~.;.~.",~ .. ' """ . 

• • \ , • -t 

.' ~ ~ 4." ,,'" "', t • ~.-;-\"', f,', ~ ,1. ~ -

, ' . . ,:·thi~ principle r ia, t.éqa:r~ed· ~~ètr .... of pt,~ !iJaport-

, , '. 

, \ 

, < <, ,-;-' ·":':'~~è,.nQ·.'Of 'fw1d~~~i'~ara6t.(t~.8"':~eV~t., ~.~. arlt"two 

,'::,.","":.> " .' .. ~,'1~ ,~,,;tc? :~~.',~c~,~, . Qt-~;,'~.~~itQ'riil ~~in~:Lpl.e,'-~' UQ~~,:' 
_"r ~J .. ~. J 

, . 
" 

, the', ~~,;eetiJe ,vi~,,', ju~i~i~t~p~"".~t~nd. over al! per,.o~ 
'- • ~ Q .. , • J .J" , " .. 

', .. ' , "",: 1.n ' ~ \ S·~~' and ~hèi.~ Vipi~t~ i ~ la~~; 'ùn~~ the ob-' 
~ t l' ,,' , , , w • ~ 

, , ~ \," ~ 1 \, 'It e ' • • ' f ' ' 

jec~ive;' vi,e,,/ jur~~±~ti~, ,ext~'n~, oy~r ~l~" ~c;ts 'wb~-eh tak4!l" , 
l, • • <.h ..... ~ , " , J ,', 1 ... 1 \ • 

, ' ,e.tfect;' W~'tlUJl t.ne Sta.~ ev~ ~u~h :'t~'- &';ltl;iœ. "is .1. • .- ,1, 

"'~, "::, .... ': :,~ ".:,,7 ~.r.e:~lt "~œd': tbe' nat~;tÏ~li:tY· 'Pl:~Ci~(.# 'Whic~ deter-
,:: ~ ~ \ <) '> ,.... • " -. • l' - , 1 1 

,", , ,,,,, ~,.iinQ ju'r.isc!ietien 't»Y ~e'~erencC! ta t~ nat'io~i.ityl or l,!;, ~~ 1 1 ... " ,\ ol" .1-'. "', ,"1',. ~ ~ _ .... : " ... J, ~ 

• l '", i,' ;..' , ~, 
.1 i·· >, 

• 
" ' ; 

; " 

" . 
" 

.\' , .. " , , 

. , , . 
, ~ , '~1 l ,> / 1;: 

" 
~, ' • 1 

1." ' , ' 
", ..-

',C 

,-<: " l ~.' ". .' ,nat4-Qnal'!Ç.>h~+àFtêr, o:f'.*~:,~rson COllmli,~,t.ip<J the' ~ffenée no 
~ J' l' • ~. ".' ,,' 4 ~ '''f t. , <fi \,., 1 ~ , l '. , " ' L~' _" J.. -' U .;' 

f ' , -' 
" 

.' " .. \ .', > , ,'. " :,,~t:-t~ .\.m~,~'i.~"t;l;i~~ ti~ti."~41:'.y :J,è.; This' 'p,ri~c:iple' 'us sa.id, < '" 

..... . ~ '. . ' . . ", :.: .. ~ . "> '. ~ , r/ (\ ':. ~, ~. ~ ~ " 1 - ',. ... • ~ 

. ',,' ,7 '< ":,'" ... :".:t~~·~""W1i;.v.r~.lliy'~ac.cept6d:- ·~ou9'h. ~ere, arè ,differenç:es in 
§t 'l , t, 1'~ , ••• l''~ .\' 7' ... ,.~.~ #< ',' ':",~ l" I~ .. • <.! i. "'. "-:,.. , < 

. ~. ~ ~ ) ~. " 
." • v J '. 

, • , ~ fi' 

.: ~ , , 1 • ~ , 

,\ "',' r " ~,"_" (':::" 'the' ,~-.nt ta: <~ién· it' ls' il.éd . tn' diffe<rent nat.:J.onà,l 'Y~-
.. ,~' I,~~; .... -... '~ ... ,I ,~ ~ '",.'..,"i,'_.:\r. I~'. :'1 -, . \ \ \ .\,' 

, "",> ;,' ;,; , ~~'" +,~, '~Prd;' ~', t.he ~p~~~tl~. ~ri.nëiple ~.t.Ch 'd~~ermili~~ '. 
"~ , .', 

, " .... 1, ,',1 ' .... \,. ~ ~ Jo. '. 't l "1':." , • -: .~,~ fr 1 J '" l' ~ .... ~ ~ \,; " " ., 

<,' _ j\U'ifJ4ictiQ) < Qy .r.te~.~ç.' ~,,>;;'b.e '?4~+Ona.l: i~tete8't: i.n,jured 
l " ,j. "',, l ' "~ '. ~ '-..,. , ". ,., • ) \ , 

, . 
" 

" ' 

" ~ 
< , 

" , 
, .. 

'(~~'~" 

~ .. ' . 

-l,' , 

"lJy tn~ lQff,~nt:; •• " \')~or '.~t~ie,:r ~~ter'feit.tn9, è~itt~, 
, .. 4. .' ~ • l' '. , :t 'J:, ,'" . ~ \' , 1 ( ,. , ' \ 1 1 l,' 

. ' ~0a4 miA;l'< he- .'puni'$q.ed ):)y', l!l ,St;a.te' wionged,. 11, 'F'ourl:h, the, 
l" -r,', ~\'r:""" l';,' " ,,~ ~ .~~( ~l .,_:, " 

:~i~er,."l.it,y;·pr'i;~eipl.e, ,de~~~ini~9. 'juri~dic,tiQ~ 'by: ref.r-
1 ~ , '... , , 

" ,'~ilC~l :to" ç.~, ~~St.04Y ot ~ ,~,:~~~, ,C~ï~~in9 ~.:Off.nc~. 
In ca.se o'f" piracy, for etampl.: ai ,the l«w of nation. l.Uli'-

, '" 
, , 

,v~rsal juri"~i.cti:on 'has been concedee' under which the 

pe'rson ctutrt;Jed vith t}le o~fen~. _y Pa 'tried and ~Wlish.d,: 

, .. 
, -' 

, .... y , 

~, . . , 
~ ~~' , 

" , 
,~ .', \~ 

"r', • 

'. 

.\ " 

, ' , " 

.' " , 

", 
, , 

" " 
c' l' 

, -:.' ~ \0. ~ 
• Il' " 
, ' 

, '''''1',: 
.. , 

! 

" , 
<, 

., 
,L, 1 .. ' r ., ~ c " j • , , 

~ 

, , 

" 

, ", 1 

. , , , 
(' q"l 

" 

, ' , 

.' , ,. 
',' , 

1'.· f 

l ,~ 
1.' ' ' 

, ' , '~'" 
,\ ~ f '" ~ 

.0, 

,1 . , 



l, l' _ ,-~''-'"~''_''''''.'' __ ''' __ , __ ", l1!/frl't. _ ..... ~. 

:", ........ 

, " l' , 

1, 

" , 

. , ~ 
\. " 

, 1.' 
,l, , 

1 

O' 

. , 
-,, . 

, 
" , 

" , 

, , ' 

" ' '" 
, ~, 

'l Il 

'" " , 

, ~ j 

, " 

l, 

''. 

" 1 

',' 

, 

"' , , 
'-. ' 

l ,\.... \, ~ 

, " .... , l' 

1 j ~ 1 

" " , ' 
1,' 

\ "" l'l,' 
-'l'58' 

, ' , , , , \ 
~ .... ' , , 

'{ , 

, 1 

" 1 , - \' 
~ li:4y, St~t. into' Who.e, )urisdiction hé ruay c~.12 Fifth. 

, \ ~ 

'the pa •• ivé pex;sonality pri?9iplé,' .d.teJt'Il:i:nin~ jurisdicr-l.on: 
1 ~. - , 

il.> • '" • \ 

~" ~.f.rtc. ta' the nat~~li t,y, . or:. naUol)al Ch~:.actér o~ 

~ peraai,. 1njured' ~/h~ ,~nce. : 'l'hl.S' pt'l.ncfple has ti 
'~aa~,r1;.~ 'by • eOMidera,ble 'n~qer of States bu; contest 

\ 

Dy, 9th.ra. l,!' ~ in.t,anee,,·' t..Nt 'ar9Waent of Judge Zubia. 

, t:h~ ';cù:ttinq ea..t.l~' ;dia~ .~.n if the offence of Jefamatio 
j. l' 

; ..... cOllllllitt8Cl ex..ci.u..iv,*ly in' ~ Un.lt~ States, 11exico 

,WOU1d hav. juri$dicti~n ,under ~e passive personality theo 

ry bec:auae the per..on in)ured .... ' a Mexican. ,."a8 c~alleng-ed 

, 'in clle. dtpl,OIUtic prot. •• ta of th.' ikliteà States Gover!l­

naen"".l S 

8. 

ünqer t.hlS meanl.ng the term, "~nternat.lonal' crl .. Cll.-

n'al law" refers 'to !.nstances !.n .oIh.:.ch :.nter!'lat.tona: iaw 

'~pose. a dut y on States ta pun~sh ~ets of ~nd~v~d~als . 
..j, 

'. The dut y on, States may ar :.se through c:..lStomary ~~te:rna-' 

't..l<onal la .... or from t..reat.les. For eXAmple, t~e Conventl.on 

for the Suppressl.on of the Traffic 'J..O Persans and of t.he 

Exploita.t.lon of the Prostl.t...lt.lons of Others: 6 , of ,<\arch 21. 

1950 imposes on sl.'1natory States, jut~es of prosecut:.on 

~a9al.nat this kind of deal.lngs. ~e Convent.lon on ~arcot.lC 

Drugsl:' of 4.rch 30, 1%1 sl ... ·'rillarly creates extens::.ve 

duti •• of· ~r:u:llina.l prosecution !:or t.he signl.ng States. 

Thes. duties ta pros.eute l.nelude An express re~u~remënto~ 

impr.lSonm4mt for ser .loUe vio~ati6ns of the relevant 

\ 

1 . \ 
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provisions. 

c. Xnternationa.l criainal law in the meaniGt of 
internationally authôrlsëd munIcipal cr nal la,., 

Under this meaning international law though not 
" 

neces8ar~ly obl~g~~ States to punish certain acts of indi-

v~duals ~t author~ses States to exerc~se Jur~sd~ct~on. For 

instance, ~n ~ase of piracy, lnter~at~onal Law authcr~ses 
\ 

S ... cl....' . 'h). every ta_e ~ aSS:.u:le J~r~s ~c_~on on _ne 01.:; •• ~eas over 

p~rate sh:..ps.:s 

internat~onal la~ that prl.vate indl.v~duals, nct oelong~ng 

tO the a~ed forces of the enemy who ~e up a~~ agal.nst 

the armed forces ?f t.!1e occU:'pant State.,::\ay he treated by 

the latter as cr:.;:::tn'a...:..s.: 9 :nternat.~onal law confers Jpon 

the' occupant Stat.e ~~e rl.ght to p~n:..sh those l.n01Vlduals 

D. :International criminal la,., in the meaning of muni­
Çlp!l crImInal Law c~n ta civilia.d nations 

':"hl.S r::.ean:..ng ~over5 cr l.::tes · ... h.:..ch are ? .. m~shable l.n 

mOBt C1Vl":"l.sed countrl.es. For example, cffences agal.nst 

l~berty, llfe and property are punl.shable ln most States 

even though ~ntêrnat~~~al C~5tOmary Law ~y net ~mpose any 

~bl~gat~on on States ~o ?roh~b1t ~~ose acts. 2 • 

E. International criminal law in the meaning of 
~t.rnational co~ration in the administration 
01 ~c1pai crjmïriii jUBtice 

!nter~at~ona: =rL~~~al law ~y refer to those 

no~ of inter~at~ona~ law under Wh1Ch States aSs1st each 

·, 

1 il 'J) b .. 
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.. 
other in the administrat10n of cr~~~nal just~ce.22 The 

princ~pal instrument of th~s co-operation 1S the pract1ce 

of e-xtradl.ti,on. 23 Under thl.s system the authoritl.es of a 

State in which an alleged offender 15 resl.ding surrender 

him over ~o the officiaIs of another State el.~her =or the 

purpose of prosecùtl.on or for the enforcement of a crl.ml.nal 

Judgment.~~ ~xtradl.t~on treatl.es 25 supple~ented by ~atl.on­

al ext.raè.l.t.l.on statut.esH usua,.lly fom the baS1S of t.hJ.s· 

~xtraàl.tJ.on treatl.es specl.fy ~cndJ.tl.ons 

ted Stat.es .. ;: ~ 
\ 1) 

\'charged ~ust. have been nade .'i C!:"::-::le by the 1aloo'5 of 'both the 
\ 
r\~quest.l.:1g and !:"egueStcd Sta te. :2:;' A second co::'U':\.On con~L: .. -

\ 

't.i\n· 1$ that the of=ence COl':t."nl.tteè shou:'d :lot be of ,:l" pol:..­
\ 

tu:: l character. 29 A thl.!""! cor..=on CO!1d:ttlO~ :.s that t;H~ 

eVl.d nce subml.tted together ~l.th the request =or extra-

ditl.O should be such as ta establish a prl.oa =acl.e case 

the ass 

ments,32 

t.he accused. 3 :: 

Other types of lnternatl.onal =o-operatl.on l.ncl~de 

of a forel.gn crl.IDl.nal proceedl.ngs pendl.ng 1.n 

State,31 the execution of fore~gn cr~lnal Judg-

nd t.he supervl.sion of offenders who ·have been 

cond~tiona'ly sentenced abroad. 33 

, 
\ .' 
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P. International crtminal law in the material 
•• n.. al the vera 

T .. ..-.,.~---..-.,......-~!li,., .... , ....... _x .. ea_ .... __ 

These are rules of a prohib~tive character, 

strengthened by'punit~ve sanctions of the~r OWQ.34 In 

order te make certain ~ule~,~nternational crimes in the , 

tna.terial sense of the .... ord, they should he e'xpressed in 

e1early prohibLt~ve te~ and De supported by p~nal sanc­

tions. 3S ':'he cnforeeoent of these rules aga~nst. indivl.-

duals should be direct and not t.hrough States. 

lt 15 the seçon~, ~hiri and Slxth ~ean~ng of the 

taon .. l.nterilatl.onal cr l.;:1l.nal law n 
.... hl.ch are of l.~edl.ate 

relevance te t.he prese~t dl.scussl.on. !nter"at.ional law ~y 

proscrlOe certain acts of lnd~vldua~s and e~ther prescrl.be 

sanctl.ons d:.rect.ly or :eave ,eaeh :)tat.e oy lt.S o-... n ::lUnl.Clpa1. 

crlmJ.nal :aw '::..0 lr::?Ose sanct.J.ons on .l.ndl. .... l.dup.ls. 3y the 

latter ~thod, States ~4y oe ~nder ~ juty t.o u~pose sanC-

tlons ':>n l-;1dl.Vl;luals or t.hey ~ay he author!.sed ~ p:.m:.sh 

t.hem. "Jnder\'€nè" -:.hree -:-:ethods l.t. ,1S Btlli' ,approprlat.e, t.o 
Il 1" 

use the t.er.:; .. in-:.er!1at ~onal '::::r 1::110a1 law" in a sense COr::lpa-

rable to ~un~clpal crl!':1~nal ~aw.30 There are a n~~ber of 

advantages for each State t.o enact :eg1s1atlon for the 

punl.shr'lent of lnd;"Jidua':'s '4'0 are gUllt.y of 'nolati:'lg 

lnternatl.onal Law. For exarnple. lt. 15 .logl.cally compatible 

with the fundanental principles of sovere~gnty and equa~i-

ty. Sincé eaeh State ;.s per.ml.tted te fix its own standards 

of treatrnent of ~ndl.vldual$, -:.here 1.S no unposltion of the 
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sense of Justice 0= one ~tate on another. Such a conven-

tien would he fa~rly easy te L"llplement on the ground that 

each State can pasa its legislatien. 31 Professer Georg 

Schwarzenberger,38 however, 14mits the use of the term 

"international crlJtlinal law" in a sense comparable to muni­

cipal crimin~ iaw te the s~xth mean~ng. His reason for 

exclud~ng the ~pplicat~on of the te~ ~nternat~onal crLni-

nal law to s~tuatians where treaties ~mpose a dut y on 

States ta enact ~un~cipal crL~1nal Law to pun1sh certa1n 

acts ccmmitted withln the1r terrltorlal )Ur~sdlct1on'is \, 

that lf States fall te live up to their treaty obllgations. 

they th~~selves ~o not commit any lnternational crime, b~t 

are '1'lerely r-espons.lble for .breach of thelr treaty obliga-

tions. Therefore, he concludes: "these offences of l.ndlVi-

duals agalnst the 'Law of nations' are not crL'1les under 

lnternational law, ~ut offences against rales of ln~rna-
. , 

t10nally postulated :nunl.clpal cri:ninal law." 3 '9 

'The question then loS .... hat acts should be classl.-

f~ed as crines under lnter~ational law? An analysls of 

general principles of lnternational law and of crl.m1nal law 

suggests the following defini tion: "A crL'ne agal.nst l.nter-

natLonal' law lS,an act COmffil.tted wl.th lntent to violate a 

fundarnental interest pr-Otected by 1nternatl.onal la\1 or with 

knowledge that the act wlll probably vlolate such an 

interest, and which'~y not ce adequately punished by the 

exercise of the normal crl.rn1nal jurisdictlon of any 

State."ItQ In other words, lt is those acts which threaten 

, " 
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the fundamental interests of the moral and material order 

for which the establ ishment of peaceful r,elatl.ons between 

members of the intern~ calls'Ie It 1 This is 

the definition wh~""as a~:ed by th~ ~ternat"ional Law 
-----~-

\ _ ~~~~ion in 1976. Article 19 on State Respon'sibility 
, L-- _- ~ _____ -=-

provides: 

- p 

<, 

2. An internationally wrongful act which 
results from the breach by a State of an inter­
national obligation 50 essential for the pro­
tection of fundamental interests of the inter­
national community that its· breach l.S recog­
nized as a crl.me by that community as a whole, 
constitutes an international crime. 

3. Subject te paragraph 2, and on the basis of 
the rules of international Law in force, an 
international crime may result, intes alia, 
from: 

(a) 

(b) 

a se~ous braach of an international obli­
gation of essential importance for the 
maintenance of international peace and 
security, such as that prohibiting aggres­
sion; 

a serious breach of an international obli­
gation of essential importance for safe­
guarding the right of self-determination of 
peoples, such as that prohibiting the 
establishment or maintenance by force of 
colonial domination; 

(c) a serious breach on a widespread scale of 
'an international obligation of essential 
importance for safeguarding the human 
being, such as those prohibiting slavery, 
genocide and apartheid; 

) 

1>1 

1 
1 
': 
l 
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a serious' breach of an int.ernational obll­
gation of essential importance for the 
safeguarding and preservation of"the human 
environment ,-- such aas those prohibi ting 
massive péllution of the atrnosphere or of 
the seas. 

4. Any internationally wrongful act which i5 
not an international crime in accordance 
with paragraph 2, constitutes an ~nter­
national delict.~2 

The ~ext question i5 whether the act~vities of 

mercenaries can he said to constitute a violation of the 

fundamental interests of members of the international 

]-

community. There is no explicit author~tative statement on 

this point. \fuat has been observed is that the use of 

mercenaries under certain conditions-has been condemned as 

a threat to the peàce,43 and a threat ta the right of self­

determination.~4 Unless those grounda are taken as a 

" suffi'cient basis for dec,laring the acts of mercenaries, a 

viplation of the fundamental interests of,the international 

community, then, there ia no justification for 

çharacterizing mercenaries as criminals in international 

law. 
t, 

In raising the possibility of outlawing merce-

naries, Professor W. Jenks has posed the following ques-

tions: 

Should there not be a general international 
convention making it a crime against the 
common peace to seek adventure or gain at 
the expense ot other people's peace and 
particularly the peace ~f newly ernerging 
nations? 

j 

.. 

'" .! 
1 
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Should they not ce liable to severe punish­
ment in any Jur4adic~lon where they may be 
found'?1.t5 

A further question for conslderatLon is how acts 

which threaten the f~ndamental interests of the commun1ty 

of nations are con!:ituted as crimes. There ia no interna­

tional legislature Which can Dy statutory ~rocess define 

international crlm s. Gne possible meth~ as Professor 

W. Jenks .. 6 suggest~ lS t.hrough treaties. It has also been 

observed that an act i5 adjudged ta be a ~rime according to 

international ~ustom ... 7 For exampLe, lt ~as bean stated 

that the ~uremberg Tr l.bunal · .... as Justified ., in assumin5} that 

the acts for 'NhlCh the de fendants 'Nere bein'1 trled were 

crimes under lnter~atl.onal Law, and as an l.nternational 

court it clearly had a Legal right ,~o apply lnternational 

Law to the accused lndividuals" ... a Can the claim that 

mercenaries are criminals ander international Law he ]usti-

fied under any of the above sources? 

Sec:tiop 2: Cuatomary International Law 

The question here ls whether customary interna-

tionai law outlaws mercenaries. Untl.l recently, the llmita 
\ 
1 

to the involvement of mercenaries in wars has not been 

Legal but moral. For tn$tance, if the war was unJust it 

was immoral for mercenaries'to take part in it. B.B.F. , 

Midgley states: 
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Sylvester had mainta~ned that if common 
Boldiers had doubts about the Justice of 
~ war, they were bound to make enquiries. 
A.lthough he considered - that subjects ,-\liere 
allowed to fight even if they failed to 
dispel their doubts, those who were not 
subjects could not legitimately ignore 
their doubta and join in the war as 
mercenaries. Cajetan generally agreed 
with Sylvester about the mercenary's dut y 
to abstain fram joining in a war Which he 
had doubts. Cajetan suggest, however, 
that those mercenaries who had bo~nd 
themaelves to fight in consequence of 
enlistment in peacetime might conduct 
themselves as sub]ects. 49 

Under the traditional laws of war, mercenaries 

were not prohibited from taking part Ln arrned conflicts. 

In other words, they were lawful combatants and they were 

treated, when taken by the enemy, the same as the nat10nals 

of the State whose force they ]oined. 50 Th~s po51t~on is 

reflected in Article 17 of the Hagu~ Convent1on :10. V 'Jf 
, I!f 

1907, Reapectl.ng the Rights and Outies of the Neutral 

Powers and Persona in Case of ~-lar on Land, 5 l Wh1Ch provided 

that the neutral shall not be more severely treated by the 
, 
belligerents as against whom he has abandoned his neutral-

ity than a natl.onal of the other belligerent State could be 

,for the sarne acta From the above provision, therefore, 

mercenaries who took part in armed conflicts were treated 

either as prl.vileged or unpr1vileged belll.gerents.~2 To be 

treated aa a privileged belligerent is to be accorded 

prisoner of War status. One impll.Catlon linkeù to the 

concept of prisoners of war is that while prl.soners of war 
/-

// 

May be held in custody for the duration of the war, they 

May not as lawful combatants he punished for the sole 

.r 
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of having participated ~n hostilit~es.53 Unprivi-

leged belligerents were ge~erally 5ubject te tr~al and 

'punishment'by the detaining power.5~ They might be killed 

in combat, and on capture, were l~able to be treated aS 

maraudera and executed summarily at the d~scretion of the 

captor commander. 55 

To be treated as pr~vileged bell~gerents under the, 

aague 56 and Geneva S7 , Convent~ons, mercenaries must be 

members of reg,ular' or irregular armed ,forces. In the case 

of members of regular armed forces, the conditions on which 

the status of privileged belilgerents depends are taken for 

granted. They were assumed ta be subJect, prior to cap-

tur.e, to the relatlvely .. m1.form laws of civ1.1ized nations. 58 

If a mercenary formed part of the irregular forces 

he was entiled to be treated as a prLsoner of war on fulfil-

1ing the following condit1.ons: (1) m1.litary co~nandi (2) 

distinctive badge; (3) open arms; (4) conformity to the laws 

and customs of war. 59 The'post-World War ,II crimes trials 

held that the Killing of irregulars who complied W1.th 

Article l of the Hague èonvention IV of 1907 rather than 

according them Pri50ner of i'lar status, was a \\far crime. 60 

This L5 i11ustrated by the cas~ of Schoengrath61 before a 

British milltary court in Germany in 1946. In this case, 

the defendants, seven me~pers of the Na~is, were charged 

wi th committing a war crime "in the Killing of aln unknown 

al1ied airman, a prisoner of war." The facts concerned an 

airman whp had descended by parachute from his damaged 

lm'· 'ZS .. 

, 

1 
,1 

t 
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bomber aireraft whieh had been flying wes ward over occupied .. 
The defendants, appaFently acting on the as~ump­

tian that he was an all~ed airman, shot him shortly a~ei •• c ____ ___ 

Bolland. 

,his capture rather than accord him statua as a prisoner of 

wa·r. .:t'he defence eontended that there waS no ease to answer 

bèea~se the prosecution had produced no evidence ~o show 
·C 

that the' vietim was in fact an allied airman. The Court 
/ ',,--

convicte<Y the efendants as charged ~ven though the nation-

ality q{ the airma ~as not provad. Some comment~~~ 
this ~se have stated hat the deeision i5 sound beeause 

1 

1 

the airman was ·entitled prisoner of war status in the 

light of ~he facts which we e shown. 62 Even if h~ had been 
'. • (1 

a neutral national serving in the air force of an allied :' / ", 

State, he would have been enti-; ad to privileged combatant 
4 

~tus without discrimination. 53 

If mereenaries did not eet these'standards, then 
'Id 

they would be treated like other' eivilians who had taken up 

arms, that is to say 1 as "unprivileged belligerent". In the 

latter even~, they would be subject to trial and punishment 
-. 

by the detai~ing power. 64 This would be the position in an 

international armed conflict. 
.~~ 

In a non-international arme~ confl<ét, ,the exact 

status of mereenaries ~s not clear. It has been said fOI: 

example, that they would have no protection except ·the few 

safeguards provided by Article 3 eommon tO the four Geneva 

Conventions of 1949 for protection of \Var Victims., 6,5 As , 

foreign nationals mercenaries could also elaim the benefit. 

,.' 
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o~ the minimum st.'andard of in1;.ernat1ç,nal l.a.w, unQ'er inte.rna-. " 
~ fi - ,J, \ If '/ {I • 

ti~nal cus'tomary'~aw, 6 ~' this ~O~rd" 'be clai.med Ojl their.·; , ," 
, .' 

,~ '.. ... behalf by,their home' .$tate.' '~ccording' 'to.1:.he ~raâitj..onal 
'f ~ <0 ~ 

doctri~~ .of State respol1~ibili~Y,.' 'i~divid~(Üs :~ere to he: 
, " 

considered as objeots rather. than 'subjects of internation~:l 
J tI '" ,'d . - - ~' "- 0 ~ 

law. While aState was g~nèr~lJ.Y'· free ,'to, treat peraonl-
1 0 J -e. r .. • 0 . __ ~L- '\ 

within its· bordera as i~t, wished-;:--a~~:;xo,epti;~-'~;o-;~ - wh',h, 
1 , . 

,persons.being injured were nationals o~ another State. 

AS Vattel wrote in 1758: J 0 \ ,,~ 

! ........ 

Whoever il'l-treats a tdt.izén iruiirectlY 
injures the State, wh'ich' m\,lst protect 

"'.~,'.' that citizen. The spvereign <;>f thé, 
. ~~ injured citizen must avenge the'deed ,and 

"if possible, force the:~ggressoi to give 
',full satisfaction or punish him,' ,since 
otherwise the citizen 'will not obtain 
the chief end of~civil sQçiety, which ~s 
pro~ection.67 

, 

Under the àbove do.ctrp,ne,' thèrefore, ,a m~rcÈmary 

". 

J n 

was entitled' to -a certai'n' standàrd of treatment.', In part",,,: 

cula:t:, a marcenary, l,ike any other for;-eign national, is" 

entitled to a fa~r trial, and ~ny ~orture Or c~uel, inhuman. s 

or degrading 'treatment or pùnishmeht.' 1s pZ::0hibi tad'. These 

requirements of thetminimum .sta<ndard· of civilisation are 

reitarated in ~he~universal Declaratiop of Human Rights'of 

1948,68 and' ,tÏl~ European Conventi:on of Ffuma, Rights or 
, \ 

,Il 
~ihen;a question arisas as. to-which category.a 

1 f·" '~ .. 

mercena,ry' .belongs, t'he mercen~ is' entitled to the pJ;:.otec-

tio~ à; the Convention until the deter.minatiq~,9f such a ' 
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. qUf.ustion f , iU't.ic le' 5 of the Prisone.r of, 'fiar Conventiàn 

o , . , 

,ShOl,1ld any dOUbt arise as te whet'ber 0 

~ersons havin9 _c~tted a belligerent 
act arid naving fa.llen into the handa of 
the en~, bel.OQq ~ any of 'cate9,orie~ 
enwnerated in ArUel.e' 4; s'uch persons 

" shal,l enjoy'.t.he protêction of the :present 
COnvention until such times as their 

. statue has been dete.t-mined by a competent,' 
tr ib"\!Ïnal • 7 0' ' 

~ 

, \ 

. ;-

The clctiôns of mercen~ri~s , ~ ~~P.90/ za.1re and other 
t ~ } l .. , 

parts of the WOr;ld, ~~ 
, , ::-0 have qha.nged the ~ti tude of the 

. 
~te.rnational community. Thl.$ cha:ng~ of attitu~e is exh~!. ' 

• • • ' \.:.''''' ~ , ~ fi 

: bl.~ed in a numb~r of resolutions of' the General ASsembly of 

\::he United Na~ions which have declared that mercenaries 

th~~lves ~re criminals. 71 The question i8 whether' those 

re,sol ut ions have cha~ged the existing custOJllary interna- . 
'l.. ,s ~ .0 

,tional hw as it ,relates ta, tM cr4inality of mercenari~s. 

~.t 'T't\e answer' ta ethe above question ~e};end~ .~pon. the' exte~d to 
ô Io..r: . '\. 

.. 

1 , 

l 'J"Ir' 

"'hi.~h:· the resolutions of' the General As~m1;)ly can be said to , , 

fo~ a - basis of cUEftomarY international law. Under Article , . ~ ~ 

, ' .... ~ ~'" , 11 

.10 'or the 'Ch'ar;ter of the' United Nations, the General Assem-
v l', • !. -1 \ 

. ,bly o~Y .issues Il r.~comrtlenç1atins" which have long been held 

:-tÇ;,'be,'texts, creating,'no ~eg'a+ obllgations for member' States-. 
: .. 'T, , ., 

, ju~ge' Lauterpacht, i"n ,the "South-West/~f!rica Voting Procedure 
'" ,,0 D \ <J • ft .. 

. 'case' st.a.te;":' , 
" • ''1 \ 

" 

.. ' 
" 

, 
, 'i" 

',' 

'Alt'hough decisions of the General. Assembly 
are," endowed wi th' full legal effect in sorne., 
sphere,s or thé, activi ty ,of the United 

,Nattions and with Ihni.ted legal effect in-
~, . , 
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otner spb.r~B,' i t may he said,. tir.' way ,of 
broad genera:lisationt' that they are QOt 
leqa:lly b:Lndl.ng upon the membe.rs of the 
On±t«i lIlations .• " . In gen.ral, they are 
in the nat;J,re of recaumendatJ,.ons that, 
al~oU9h' on proper occasions they provide a 
lesa1 authorisation for membera çletermined 
te act upon them l.nd-lvidual1y 'or c011.c:­
tively, they do net Create a l~al oblig.a­
tic;m to eomply '4f1. th them. 72 

"aow.ver, it hâ.' tieen argued\ that practicè wïthin the Urü te<! 

Liilatiôns indicate that iieneraly Asaetl\bl.y re801u~ion. cao ~ 
F , 

more than mer"e r~ndationa. 7 3 ~A.s Professor RoS~fyn 

Bi.99ins, for exampl.e, notes:' 

Resol.,:Jtions ,of the Assembly <U'e not per 
.!! binding: though these rules of general 
international law which they may embody 
are bindl.ng on' member States, with or 
without the help of the resolùt~ons. But 
the body of resolutions as a ""hole, taken 
as indications of general customary la"", 

oundoubtedly provide il rich source of 
evidence. 7 .. 

Obed Asaroah has argued that Genera1 Assembly re~o-
? , .... 

lutions "cônst~tut~ [evidence ofJ the prachce of States or 
\ 

originate practice, they corroborate customary rules of 

international law, and, in appropriate cases, supply the 
" 

'opinion jurj(s sive nece~sitatis of existing practice." 75 

The decision of the International Court of Justice 

in the Western Sahara Advisory Opinion seems to lend sorne 

weight ot the q~solutions of the General Assembly. 

Court sta ted : 

General Assembly Resolution 1514(XV) 
provides the basis for the process of 
decolonization which has resul ted since 
1960 in the 'creation of many States which 
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are members of the United Nat~ons. !t us 
complemented, ln certaLn of its aspects by 
the Qeneral Assemb1y ~so1utl.on 1541 (XV), 
which has been l.:lvoked L"1 the ?resent 
proceedings .,. :~]erta~n of Res01utlon 
1541 (XV) 's provl.s~ons give effe<!t to the 
eslSentl.al feat.'ure of the right of self­
determl.natl..on a.a estab11.shed l.n Reso1u­
t:ton lS14( XV) .7,6 

Aasuml.ng the possibl.ll.ty that serme resolutions of 

the General Assembly may De a source of customary ~nt'erna-. " 

tional 1aw, a quest~on i5 whether resolutl.ons 'declaring 
\ 

mercenàries to be çrL~lnals jo constitute custornary lnter­
,\ , 

u 

national law. The answer ta t!1l.S questlon 1:'1 tJrn depends 

on the type -of cond~ tlOns under ',.;hich a GeneJ;;'al As sembly , 

resolut~on can be s'a/id to -éxpress a rule of customary 

internat~onal law and Whether those condltlons eXl.st ",ith 

respect te the resolutJ.ons cond~mnl.ng the activltl.eS of , 

mercenarl.es and declaring them criminals. 

There is no clear-cut cr l ter ion whl.ch can be 

a~plied to determl.ne whether a resolution of the General 

Assembly expressès a rule of customary international Law. 

Instances in which sorne resolutions of the General Assembly 

have been held to be ,expressive of rules of customary inter-

national law are examined as guidelines. One instance w~ich 

has been construed as clothing a resolution dE the General 

Assembly with a'binding' character in the sense of a fustbm­

ary rule of internatiohal Law, i5 ,where all the memiers vote 

for a re501ution. The Universal Declaration of aumi:m 

Rights, 77 unaminou5ly adopted by the General Assembly of the 
'1 

U9ited Nations, is often cited as one of those resolu~ions 

'1~ 
\ ' tà 

1 

j 

,1 
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Of the General Assembly wh~ch expresses a rule of customary 

international Iaw. 7 a One of the reasons for holding that 

international Law outlaws the pract~ce of genoc~de is that 

all members of the Uni ted Nat~ons have twice unanimously 

declared th~ practice of genoc~de a crime under interna­

t~onal law and that States should cooperate to prevent and, 

punish the pract~ce. 79 The Soviet Union and the Un~ ted 

States also treated Resolution$ 1721 of December 20, 1961 

on outer space as binding because ~ t had been adopted una­

nimously by the General Assembly.80 It rema~ns to be seen 
, 

whether any of the resolutions declaring mercenaries as 

criminals had the unanimous approval of the ,General Assem-

bly. Ex~ination of those resolutions ind~cate that none 

of them wa~ adopted unanimou51y. 81 lt may, therefore, 'be 

concluded that on the principle of unanimity, resolutions 

of the General Assembly which seek to make mercenary a 

crime are not expressive of customary international law. 

But consensus which does not mean unanimity has 

t> 
been said to be a basis of international obligation. 

Professor Richard A. Falk wri tes: 

If international society i5 to function 
effectively, it requires a limited 
authority, at minimum, to translate 'an 1-
overriding consensus among States in 
rules of order and nonns of obl igation 
despi te the opposition of one or 'more 
sovereign States. 8 2 

On the basis of this approach ib has been held that 

Resolution 1803 on Permanent Sovereignty over Natural 

-;rem?!!": LM' 
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Resources83 expr a rule of customary internat~onal 

lCîw. 84 This Reso was adopted by 87 votes to 2, wi th 

12 abstent~ons. e Declaration on the Granting of Indepen-

dence to Colonial ountries and Peoples of 1960 B5 was adop-

ted e against, and 9 abstentions. Profes-

sor Egon Schwelb86 oncludes that because of this over-

'whelming hout substantive dissent the Declara-

tion of 1960 amounts fO an assertion about preseryt inter­

national law. 

Finally, the egree to which a United Nations reso-

lution is cited by the United Nations :i:s said to he another 

indicator of its potent al source of a customary rule of 

international law. In 19?9 survey of several General 

~ Assembly declarations, P lofessor Samuel Bleicher concluded: 
\ 

The repeated reference by the General 
Assembly to certain previous resolutions 
as a standard by which to judge the 
behaviour of a specifie State, or as an 
expression of principles which should be 
respected by aIL States, reinforces the 
expectation that those principles will 
in fact be followed. This process of 
recitation distinguishes those resolu-
tions which express deeply-held, tempo-
r~lly stable convictions from those 
which are of only passing or mild con-
cern. 87 . 

~ 

Turning to General Assembly reso1~tions declaring 

mercenaries to be criminals, a number of authoritative , , 

cOmnlent'ators have concluded that those resolutions do not 

express customary international criminal law. For example, 

the International Commission of l.Jurists based in Geneva has , 

observed that "mercenarism" should be, but is not yet a 
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crime in international law. S8 In observing that merce-
. 

rism ia not yet a crime in international law, the basia on 

which mercenaries ~n Angola were tried, Professor Lars 

Rudebeck sta ted : 

About the legality which i5 not the sarne 
thing as fairness of procedures, it can 
be stated quite clearly that the trial 
was based upon two kinds of laws, one 
waa an international law about to be 
,born and whl.ch has not yet been codified 
but has been expressed in three or four 
U. N. Resolutions and in a couple of 
resolutions from the OAU.89 

After a careful analysis of the General Assembly 

resolutions on merc~naries, Professor Leslie Green conclude, 

that they,do not make mercenarism a crime. 90 On the basis 

of those opin~ons it may be concluded that General J~sembly 

resolutions on mercenarism have not resulted in a change of 
1 

customary international law 50 as to make mercenarism a 

crime. It.is significant that in those resolut~ons of the 

General Assembly the term "merc'enary" has not been defined. 

Given the many different ways of defining the term as indi-

cated in chapter one of this study, the absence of a defi-

nition of "mercenary" in the resolutions of the General 

A~~embLy~cftsts doubt on the possibility of these resolutions 

being expressive of customary inte):"national la\'l. 

1 

, ! 
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Section 3: Att~ta to Requlate the Statua of Mercenari •• 
Sr rea€y 

A. Under the United Nations 
l 

If a treaty making an act crirninal is sponsored 

through the United t:;Jations, condemnation of the act by the 

General Assembly is usually the first step, followed by the 

establishment of a committee to prepare a draft. In case of 

genocide, for example, the General Assembly of the United 

Nations adopte~ a resolution condemning genocide as a crime 

under international law at Hs first session in Decernber 

1?46. 91 Pursuant to the above mentioned rresolut~on, a 

United Nations Ad Hoc Connnittee on G~nocide was established 

by the Economie and Social Council. The Ad Hoc Committee 

was entrusted with the preparation of a draft convention on 

the ;crirne of gen~cide, and such a draft was prepared by i t 

i 
in 1948. 92 The Economie and Social Council transmitted the 

draft to the Thü:d Session of the General Assembly. 93 The 

Genreal Assembly unanimously approved the text of a Conven­

tion on the Prevention ,and Punishment of the Crime of Geno-

cide and proposed it for signatur,e and ratification or 

aécess ion. 9 1+ 

Turning to the case of mercenaries it can be seen 

that only two of the abo~e steps have been fulfilled. 

Several resdlutions have been passed c:- the General Assembly 

of the United Nations declaring that mercenaries are out-

laws. For example, in 1969 in Resolution on the Implementa-
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tion of the Declaration on the Granting of Independence to 

ColoniaL Countr ies and Peoples, the._ General As sembly de-
"1 • 
~~ '1' • 

clared, .. that rnercenaries- themsel ves are outlaws. 1195 

The need for a treaty to deal wi th mercenaries has aiso been 

expressed. For example, during a debate in the General 

Assembly, on a resolution condemning the attack on Benin by 
~ 

mercenaries in 1977, the representative of t.fauritius stated 

that in his country's view, the adoption of international 

criminal legislation through a convention would be a timely 

initiative for dealing with mercenarism, which should be 

outlawed as an international crime like piracy and geno-

cide. 96 However, it was during the Thirty-Fourth Session,) 

that the General Assembly expressed its desire to draft a 

convention against mercenary ~tivities.97 The resolution 

recommenqed. that a convention concerning mercenaries be 

included- as 'an agenda' item at the Assembly' s Thirty-Fifth 

Session. 98 During its Thirty-Fifth Session, the General 

Assembly passed a resolution establishing an Ad Hoc Commit-

tee on the Drafting of an International Convention Against 

the Recrui trnent, ,Use, Financing and Training of r1ercena­

ries. 99 This resolution was based on a resolution drafted 

by the Sixth Corrunittee ta establish the Ad Hoc Commi t­

tee. lDa The Ad Hoc Committee'has 50 far presented ta the, 
~ 

General Assemb1,y .â,two reports i one during its Thirty-sixth 
\, 

~' 

8ession101 and the second'dur{ng its Thirty-Seventh 

8ession. 102 The Ad Hoc Committee is still continuing its 

work on drafting of a convention which would regulate the 

,-

if' 1 rrJD 

\ 
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activities of mercenaries. 

From the above exposition it may be conciuded that 

al though the process of drafting. a treaty on mercenaries has 

began any present ciaim that mercenaries are outiawed by 
~;-~--

international iaw cannot be based on a convention. This 

conc1u~ion, however, appiies to an international convention 

emanating fram the United Nations. Attempts to change the 

status of mercenaries through trea~ies ~àve aiso been consi­

de,red by the OAU and the Diplomatie Conference on Humani ta-

rian Law Relating to Armed Conflicts Which was held in 

Geneva b~tween 1974 and 1977. The efforts of the OAU are 

examined first. 

B. Under the OAU 

Thè role of the OAU in condemning. mercenaries as 

~eing a threat to the peace and encouraging ~he enactment of 

penal laws to suppress them had already been discussed. 

However, it was in 1970 that its Council of Ministers passed 

a resolution asking the ,Administrative Secretary General to 

prepare a draft convention outlawing mercenaries. 103 In 

1971" the OAU, in an elaborate deciaration made by the meet­

ing of Heads of State and Governmeq~ in Addis Ababa, con-

demned t~e "scourage" of mercenary' activity in Africa and 

expressed African resolve to "prepare a leCJal instrument 

coordinating, harmonizing and promoting the struggle of the .... , 

African peoples and States against mercenaries."104 The 

\ 
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OAU Committee of Legal Experts presented a report to the 

Nineteenth ordinary Session of the Council of Ministers at 

Rabat in June 1972. 10S The report was adopted and took' the 

form of a draft convention for the elimination of merce-

naries in Africa. 106 Artic~e 2, paragraph l of the draft 

convention makes mercenary activity a crime, "against the 

peace and securl. ty of Africa and punishable as such. fi The 

convention does not provide any sanctions to be imposed on 

individuals. However, States that adopt the convention are 

obligated to prevent their nationals, as weIL as foreigners 

within their territory, from engaging in mercenary activi-

ties and to enact severe criminal penalties for the offences 

defi~ed by the Convention. l 07 AState 1 s request for the 

e~radition of a suspected mercenary located in another 

State can only be rejected if the State holding the suspect 
, 

.agrees to prosecute the accused under its own laws. 108 
1 

This draft convention was aubmittéd to member 

States for consideration buv:'nas not yet been rat'ified. 109 

Even if 'it were ratified xt ia intended to bind only Member 

States of the OAU. The effective implementation of Ithe 
, 

principles eapoused in the convention, however, requires the 

compliance of non-members of the OAU. Sinee most of the 

persons who have served as mercenaries in Africa came from 

outside the continent there i5 need for a comprehensive 

treaty involving.all members of the United Nations. IIO 

• 

i 
1 

J 
1 
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'f). 

c. Under Protocol 1 111 Additional to the Gen.va 
Cônventiona of 12 August 1949 

. 

Protocol 1 Additional to the Geneva Convent.ions of 
" 

12th August, 1949 seeks to change the traditiona1 co~petence 

of mercenar~es to engage in armed conflicts and their subse-

qùent stat~s as pr~soners of war. Article 47(1) of the 

Protocol prov~des that a mercenary does not have a right to 

be tr~ated as a combatant or a prisoner of war. what, then, , 

is the status of a .captured mercenary? His rights are 

rather unclear. The ~ere fact of being a mercenary is not, 

however, made a criminal act. 112 At the 1976 session of the 

Diplomatie Conference, it was accepted by the Horking Group 
\ 

of Committee Illon the treatment to be accorded tb merce-

naries, that as a minimum aersons found to be mercenaries 

should be entitled to be humanely treated in accordance with 

'national laws of the capturing power. 113 The enforceability 

of this national standard of treatment is not ensured since 

it is not expressly incorporated in the Protocol. Even if 

ithe national standard of treatment was expressly i'ncorpo­

rated in the Protoco1, -to the extent that it may exclude the 

application of the international standard of treatment it 

ma~ ndt be an appropriate standard of treatment. States 

continue to exhibit different standards of justice that 

making the national treatment the minimum standard of treat-

ment may not 1ead to the fulfil1ment of the overriding huma-

nitar-ian objects of the Law of Armed Conflicts. For 

example, one of the objectives of the Geneva Conventions of 

( 

... 
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1949 was to reinforêe certain basic humanitarian rights that 

belong to.every individual involved in armed conflicts.ll~ , 

Article 75 of the Èlrotocol pr.ovides for a number of 

fundamental guarantees and it applies ta those persans / 

"affected by a situation referred to in Article 1 o~ thjls 

protocol ... who ar.e in a power of a party to the -:on6 ict 

and who do not benefit from the more favourable treatment 

under the Convention or under this Protocol." However, 

Article 47 of th~ Protocol which defines mercenary and-his 

status, does nct specifically make the fundamental guaran-

tees of Article 75 appl~cable to him. The failure of Arti-

cIe 47 to make reference to 'the application of Article 75 

has been interpreted to mean that mercenaries are not enti-

tled to a fair trial or any standard of trea ttnent. 115 on the 

basis of Article 47, paragraph 3 of the Protocol, which 

provides that 11 any person who has taken part in hostili ties 

and who does not benefit from the more favourable treatment 
_1 .. \ 

in accordance with the -""'Fourth Convention (1949 Geneva Civi-

(/ lian Persons Conve\l::.ion) shall have the right at aIl times 

to t:he protection of Article 75 under this Protocol, "it may 

be concluded that a mercenàry is entitled to the safeguards 

of Ar~icle 75. 116 

) 
Therefore, with respect to mercenaries Protocol !~, 

seems to h~ve several implications. First, they are not 
\ 

!ro. __ 1 

lawful combatants. Second, although they are not criminals 

by the mere fact "of being mercenaries, they may be tried for 
1 

specifie acts like murder, treason and destruction of 

. .J 

1 
.' ~ 

, \ 
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property. Third,-' ~hen tried for specifie offences; under " 

'muAicipal<statutes,' they are 'entitled to sorne fundamental 

guarantees. Article 9S'-ôf the ~rotoco1 provi~es that it 

shall enter into force Il six monthe after t'NO _ instruments of 

ratificatipn or accession have been deposi ted." Protocol 1 
'- ~ 

came into force, and it binds thoee States whieh have rati-

fiad i t, on- Deeember 7, 19~ after the Governrnent of Ghana 
" 

(on February 28, 1978) and that of the Libyan Arab Jamahi-'" 

riya (on June 7, 1978) deposited their letter&.of ratifica-
/ 

tion and accession wt~h the Swiss Federal Council. ~lthough 

Protocol has not yet :been tested in praetiee, it is 1ikely, 

however, that in the future the international cornrnunity may 

.·r not obJect to the prosecution of mereenaries for specifie 

.' offenees ... ~ Support for the above ,interpretation may be found 

in the response of the Security Couneil to a desire by Benin 

to prosecute the mercenar ies who had a t tacke<'l. that country 

in 1977. In ReSOluti~n 419 of' 1977, the Seeuri ty Caune il: 

" 

) 4. Takes no~e of the desire of the Governrnent 
of 3enin to have the mercenaries who partici­
pated in the attacking forces against the P~oples 
Repub1ic of Benin G~ 16 January, 1977 subjected 
to due process of la....,; 

7. Requests the Secretary General to watch over 
~he implementation of the present resolution, 
with particular reference to paragraphs 4 
••• " 117 

( 
\ , 

\ 

." . 

\ 

\ 
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r' . 
Section"4z The Practice of St.at.es" 

" , 

-The general practice of States has been to treat 

captured mercenaries' and volunteers as priso~e~s of' war a~d" 
c{t;> • • ·0 •• 

not as common criminals. The American practice during the 

l civil war for example, was to treat neutral" individuals 
, 1 

employed by insurgent'~overnrnent as prisoners qf5~ar. on 

capture. llS 
, . 

Duting the First World War of 1914-18, whicle the", 

, , 

Unit'ed 
,1 " • 

States ~s neutral, tbe German Government indicated," 
.. ~ 

~~hat if American serving in the French Army shoUld b~;:~"":, " 

tured the y might be shot as civilians and not held as' - : 

;q.... ;' ,pr isoner s 0 f war. 11 9 Con tending tha t the German proposal- . "' 

r 
1 

was cont:r;ary to established' usage and practice, Counsellor' 

for the Department of State said: 

[I]t had always been the right of indi- . 
viduals to enter the army ,of a f6reign 
nation "', And that never ... had those, 
foreigners when captured, been treated 
otherwise as prisoners of war. 120 

He added tha t :, 

" , 

If such a course was fo~1owed, it w~uld 
be entirely unwarranted by int~rnat~onal~ 
usage, and •.. this Government would not 
view such treatment of ~ericans with 
indifference, for although its policy was 
to discourage its citizens fram enlisting 

'in foreign military service,' it had always 
'recognized their right te do so.121 

. ,El'(ayn Gibbon, an American citizen fought in the 
~ 

Chin~~ air forces, against Japan. While on his way from' 
, , 
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Hong Kong ta the United States, he \o?as arrested by Japan and. 

charged under Japanese Pertal Code, with participating in the, 

bombing of Taihoku and in active military operattons against , 

Japan. However, he was released, after interposition by the 

Department of State, on the ground that the Penal Code was 

not applicable to him because he was a neutral on his way ta 

the Uni ted States. 12 2 

During the Spanish' Civil War, the lion-Intervention 

Committee sought J:he release of captured foreign soldiers. 

'll1e efforts of the Committee were rewarded when :Franco 

announced that he \Ofas going ta release aU his foreign 

prÏ;soners of war. 123 In earlier Spanish Civil Wars, foréign 

soldiers' wou1d have been shot out of hand.' For example, the 

-Br:-i tish mercenaries who fouht in the carlist War of 1834 

were shot on being captured. 12 1+ 

Franco' s action of releasing foreign soldiers was 

followed by an agreement between" the Basque Government and 

tl;te insurgents 1 whereby, wi th the 'French Government actin9 
f 

as intermediary 1 an exchange of t'WO German airmen for two 

Russian pilots was arranged. The two German pilots had been 

under sentence of death by the Basqu~ Government. 125 

The practice of the iiazis and the Japanese ·unlike 

that of the Allied Powers \lofas ta refuse to accord privileged 

combatant status to irregular forces which includes volun­

teers and mercenari~s. 126 But the post-World \iar II crimes 

tr ials held that the killing of irregul?s, at least those 

who complied wi th the customary rules of warfare rather than 
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according thém prisoner of war statu&, was a war crime. 127 

During the Korean War, the captured Chinese" Peoples 

volunteers were treated as priso;f1ers of war and not as 

common criminals. Within a week of the United Nations and 

the United States decision to aid South Korea, General 

Douglas MacArthur as United Nations Commander announced that 

.. captured enemy personnel "will be treated in accordance wi th 

humanitarian principles applied by civilized nations in­

volved in armed conflicts. "128 Three weeks later he direc-

ted his field cormnanders that the handling of prisoners of 

l war will pe in accordance with the 1949 Geneva Convention 

and the International Commi ttee of the Red Cross was noti-

fied to this effect. At the end of hostili ties the lllineae' 

Peoples volunteers were treated as a separate army and not 

as part of the Korean People' s Army. For example, the 

, \ Kot;ean Armistice of July 27, 1953, \lias concluded between 

l''the Commander-in-Chief, United Nations Commander, on the 

one hand, and the Supreme Cormnander of the Karean People' s 

Army and the Commander. of- the Chinase People' s volunteers on 

the other hand." l 2 9 

Contrary to the general practice, during the 

Nigerian Civil War, mercenaries see.m ta have been eltcluded 

from prisoner of war status. 1 l-o., According ta an operational 

Code of Conduct for the Nigerian Army issued by the Central 

Government in July 1967, the armed forces were ft in honour 
\_-) 

bound ta observe the rules of the Geneva Convention in what-

ever action you will be taking-against rebel Lieutenant-

) 
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Colonel Odumegwu Ojukwu and his clique ... 131 On military 

prisoners the Code contained the fo11owing passage: 

Soldiers who surrender will not be killed. 
They are tq be disarmed and treated as 
prisoners of war. They are entilted in 

\ all circumstances to hurnané treatment and 
\ respect for their pe~son and their honour. 

Foreign nationals on legiiimate business 
will not be molested, but mercenaries 
will not be spared~ they are the worst 
enemies .132 

However, there seems to be no published reports on the cap­

ture of such mercenaries. 133 • 

During the Arab-Israeli War of 1973, the Egyptian 

Government announced that captured foreign volunteers would 

be considred as mercenaries enjoying no rights under the 

Geneva Convention. 134 In response to this announcement, the 

International Committee of the Red Cross stated that foreign 

volunteers were entitled to protection of the Geneva Conven­

tion guaranteeing prisoner of War humane treatment. 135 The 

response of the International Cornmittee of the Red Cross 

indicates that in its view the law proteçted mercenaries and 

volunteers. 

A. 'l'he Tria~ of Rol.f Steiner in the Sudan 

Rolf Steiner was tried by the government of the 

Sudan in August 1971 before a six-man military tribunal. 136 

During the trial Steiner was charged as a mercenary and the 

prosecutor Sayed Khalafalla el Rashid condemned merceriary 
,1 

, 
1 ! . 
,< , , 

! 
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activity as an international crime Pl~gu~pg) the Thir~Wor 
Steiner denied he was a mercenary, depicting h~self as an 

ideologist who had sought to help the Southern Sudan's 

'" oppressed blacks free themselves fram the domination of th 

Arab North. 137 But Steiner was not convicted of the crtmè 

" of being a mercenary. The reason -is that the penal code of 

Sudan did not include th~ crime of mercenarjsm and the Cour 

rejected international law as a po~ential source. 13S 
\ 

Steiner was convicted of violations of domestic law. The 

Court cited section 98 of the Sudan Penal Code, which "seeks 

to punish whoever collects arms, men or ammunition or other­

wise prepares ta wage war against the Sudan Government." l 39 

The JUdge-Advocate Daffala advised the Court that: 

The sections of the law under which the 
accused is being tried all start with 
the word whosoever which could mean a 
mercenary or any body [sic] else. Your 
concern would he to look into the deeds 
of the accused and the interests'of the 
society safeguarded by law which these 
deeds threaten. It is the gravit y or 

,'. no gravit y of such acts .which should 
motivate you ta mitigate punishm~nt or 
otherwise.l~O 

Steiner was found guilty and sentenced to death, 
-.1 

but President Jaafar Numeiry commuted the sentence to 20 

years imprisonment. 141 Steiner's case is· more consistent 
r J 

with the way Protoco1 1 Additional to the Geneva Convention 

of 1949 has been interpreted. He was not treated as a 

prisoner of war, but at the same time he was nct convicted 

of the crime of being a mercenary. He was convicted of 

\ 

" 
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viol~t~ng Yspecific è-ffences ~nder the pienal .Code. 
\ 

B. The Trial of 13 Mercenariea in'Angola 

The events that lad te the participation of merc&-

naries< and other foreign soldiers in the Angolan Civil War 

have alr~ady been narrated. ( 

In February 1976, thirteen of the mercenaries were 

captured while on patrol. They consisted of ten British 

Nationals and three Americans. The British were Costas 

Georgiou (Callan), McKenzie~ Mc Intyre, M~Fcha~t, Lawlor, 

Evans, Wiseman, Fortuin, Barker, Nammocki the United States 

Nationais W'are Grillo, Gearhart and Acker. 142 On 'l.lay 26, 

1976, they were indicted by the People's Revolutionary Court 

of Angola est~blished by law No. 7/76 of May l, 1967. 143 

Firsti the indictment charged aIl 13 defendants 
\ 

with the crime of being mefcenariès,l~4 in violation of two 
\ . 
\ 

Organization of African Unit y Resolutions 145 and four United 
\ 

Nations Reso1utions. 146 • 

'Second, all the defendnats were charged- with crimes 

against peace, in viola~on of the Statute of the Nuremberg 

International'Military Tribunal, confirmed by the United 

Nations Resolution 95(1) of December Il, 1946. 

Third, aIl the defendants were accused of murders, 
< • 

maltreatment, insults .and harassment of members of the civi-

1 ian popùlation; murder 0 f t-IPLA members; of other merce-

naries and FNLA soldiers; kidnapping of civilians and 
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stealing of their property •.•• " 147 

Finally, the indictment charged each de fendant 

separate1y with various offences. The trial which began on 

June Il and ended on June 16, 1976, wa~ conducted in Portu-
<! 

r 

guese and translated into English, French, Spanish and 

~ Russian. 148 

In response to the charges, a number of arguments 

were advanced by the de fendants and on their behalf. One, 
, " t) 

the defendants' denied committing any 6f'the crimes ·and asked 

for leniency.lI+9 Two, it was submitted on their behalf that 
.... 

they should tx: treated as prisoners of war. 15 a 'l'hree, it 

was arguëd that they were tools of ~periali8t aggreasion 

and four, that the blarne should be' on the United States and 

British Governments for permitting the recruitment of merce­

naries. 151 

'lbe Court convicted aIl the 13 mercenaries. lUne ,-
of tllem were given pri,son "$entences. Callan, McKenzie, 

Barker-and Gearhart were' sentenced to death which was con-

firmed by President Neto on July 9, 1976. 152 They were 

executed the- followinq day.l 5 3 
. , , 

A major weakness with this judgment ia that the 

1aw constituting the People' s Revolutionary Court and 

preacribing the punishable offences within the jurisdiction 

_ of the Court was enacted after the defend'ants had been cap-. 

tured. 1 5 ~ The appl ication of .!!. J2!!.!:. facto laws in cr iminal 

cases se8mS to constitute a denial of justice under interna­

tional 1aw. 155 Article (1) of the International Côvenant on 
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'-<: 
Civil and Politici\l Rights, 156 for example, provides that no 

one shall he held guilty of an offence on account of any act 

V~r 9tnission'" which did not constitute a crime unQ~r national 

or international law at the time when it was committed. On 

the basis of the above" provision the An~olan COurt in exer­

cising its jurisdiction on a law enacted aftër t,e defen­

dants had been capt,ured seem to have been contrary to inter­

national law. 157 However, there are e'Xc::.eptions te the non­

retroactivity rule. Persons may be punished for acts or 

omissions which were criminal. according to general frinci­

pl es of law at the time "when they were cOmmitted but not yet 

expressly subjected to penâl sanction. 1S8 'Article 15, para­

graph l of the International Covenant on Civil and' Politica1 

Righ ts provides: 

t~othin9 in t.his article shall pre­
judice the trial and punisment of any 
person fat, any act or./omJ.ssion which, 
at the time when it \iraS conunitted, was 
'criminal according to general princi­
ples of law recogni.zed by the communi ty 
of nati.ons. 

The European Convention on Human Rights and Funda­

mental Preedans 159 expresa1y provide that the non-
, 

ret-roactive rule "altall not prejudice the trial and punish-

ment of any person for any act. or omission which, at the 
'} 

time w'hen it was committed, W&S criminal according to 

general principles of law." 
" , 

A question for consideration is whether the Angolan 

trial is covered by the exception to the non-retro&ctivity 

1 
, ! 

1 

/ -, 

, 
l 

'! , 
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" 1 
-r 

rule. The ptosecution.relied on a ~~ber of resolutions of 

the General Assembly of the United Nations which condemn 
r ' 

mercenary activities as crimina1 and which calI for its 
,1 

Il 
abolition as a basis for holding that mercenarism was a1-

, \ 
ready a crime\~der international law. l60 These resolutions 

of the General Assembly have already been examined and the 

conclusion has been t~at they did not constitute a crime of 

mercenarism. The prosecution in the Angolan Court also 

relied on the two OAU resolutions which gave ris~ eo the OAU 

Draft~Onvention for Elimination of Mercenaries in ' 

Afr{fa. 161 As a1ready indicate~ this draft convention has 

• not 1:leen ratified by' any Memlfer State of the OAU. Conse-
, 

quently, it ia not in force. Even if it were in force, the 

An~~lan Court appears not to have applied it in convicting 

the 13 defendants for mercenary act;ivi~es. Sine'e the 
-

prosecution relied on CAU draft Convention for the argument 

that international law outlawed mercenaries, one would have 

expected the Angolan Court te construe "mercenary crimee" in 

the sam. way it had been defined under the OAU draft Conven-

tian. Instead, the 'Court made reference firet to the exist­

ence of mercenarism in tradittonal penal law. The Court 

stated: 
, 

Mercenariam wae net unknown in traditional 
penal law, wh.re it was always dealt with 
in relation ta homicide. 162 

Later the Court seema ta eonclude that mereenarism ceased to 

exiat as a crime: 
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Yet it is important that'in the moder~ 
penal law, and in the field of compara­
tive law, the mercenary crime lost all 
autonomous existence and was seen as a 

. common crime, generalty speaking aggra­
vated by the profit'motive which prompts 
i t. And this mercenary crime, which is 
known today as "paid crime ta arder," 
cqmes within the l~ws of criminal compli­
city, it bei~ through them that the 
responaibility of he Who ordera and he 
who ia ordered ia evaluated. 163 

, 
On' the basia of the conclusion of the Court, the 

thirteen ~rsons may not have been convicted for the crime 

of being a mercenary. The Angol~ trial, therefore, ia not 

a good precedent for holding that·a person cart he tried and 

convicted forbetRg a mercenary per ~. 

C. 'rh. Trial. of 7 llercenari.. in th. 

The mercenaries in question were Susan Ingle., the 

only woman, Bernard Carey, Jeremiah Purren, Frank. Brooks, 
/ 

Roger England, Mar~in Dolinchec:k and Robert S~s. In this 
, 

case the defendants were net 0 charged wi th the crime of 

mercenarism but with treason and fireaim offences. The 

probable reason for their net being chargee:! with ùhe crime 

of mercenarisn ia that it is not defined in the Penal Code 
. 

of Seychelles. With respect ta the charge of treason, the 

defence 8ubmitted that the seven acçused would not be tried 

for treason. The.objection was overruled by the Chief 

'~ce Earie Seation.16~ In sa far as international law ia 

concerned the Chief Justice seems to have been correct in 

·rejecting the submiasion by the defence that the accused 
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persons cannot be'tried f0r treason. It is generally recog-

nized and accept~ in international law that aState posses-

88,S the right of t~ying and punishing aliens for all infrac­

tions of its penal laws committed inside {ts territory.165 

The ~iversally recagnizèà ~i~le of territorial juris­

diction is phrased'by the Harvard Research as fOllOWS: 

Article 3. Astate has jurisdiction ta Any 
crime committed in who1e or in part within 
its territory. ~is jurisdiction extends to 
(a) Any participation ,outside its ter~itory 
in a crime committed in !'IIhole or in pa.rt 
within its territGryi and (0) any attempt f 
outside its territory te commit a crime in 
Whole or in part within its territory.166 

Thé territorial principle of jurisdiction applies'/~ "aliens 
~ ('~ 

as well 1:18 to nationals. 167 Therefore, on coming"'within the 
) 

jurisdiction of the State 'against which they intend ta waçe' 

war, the members of a military expedition are at once sUb­

ject to the municipal law of the State. 168 If they have 

attempted te usurp governmental authorlty in a treasonab1'e 
~4 

way, they became criminally liab1e to the offended State, 

and in dealing with them there need be no account taken of 

their origin in another country.169 Admittedly in a number 

of jurisdictions the question whether'a man can be guilty of 

treason depends of whether or 'not he owes allegiance to a 

State prosecuting him for that offence. 170 This, however, 

8eems to be a matter of municipal law and not a matt~; of 

international law. 

In the case of seven m€r:enaries in Seychelles the 

~~arge 
~:; 

again8t Susan Ing188 was âropped and she was set free 

',....,. .. , 1 
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without any explanation. 171 Four of the aceused persons, 

~amely Bernard Carey, Jeremiah Purren, Frank Brooks and ~ 

Roger England pleaded guil.ty to the charge and were sen-

teneed to death. 172 Martin Dolincheck who had not pleaded 

guilty was convicted and sentenced to twenty years in 

prison. 173' Robert Sima who had had the charge of treason 

dropped pleaded guil ty to firearms offences. 174 It i9 seen 

here that the eapturedomereenaries in Seychelles were tried 

for specifie offences under the Penal Code and not for being 

mereenaries per .!!. 
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CHAPTER VII 

COUCl..USION 

In addition ta the obs~rvations and suggestions made in 
, 

the preceding,chapters, this study is concluded by recommending 

for the establishment of an international tribunal to resolve 

disputes which arise as a result of the employmentof mercenaries 

in armed conflicts. This proposaI does not appear in any of the 
" 

draft conventions before the United Nations Ad Hoc Committee on 

merc~naries. l In the realm of international criminal law, to 

which Off~n~s,WhiCh may be committed by individuals Who serve 

as mercena ies belong, the suggestion for the establishment of 

an internat~ nal criminal tribunal is not new. The establish-

ment of the International Military Tribunal at Nuremberg under 

the wndon Agreement of August 8, 1945 2 for the prosecution of 

Nazi war criminals is one obvious example. 3 

There are Many reasons for the need to establish an 

international tribunal to try persons who May have served as 

mercenaries in armed conflicts. First, as it has been demons-

trated in the previous chapters, the employment of mercenarias 

in armed conflicts cover~ Many legal questions of sorne diÏficu;­

ty ,and considerable interest to the international community. In 

absence of an international tribunal, terms - like "mercenary, Il 

"merc~narism., Il "organising" of a hostile military expedition and 

"rec~iting" of mercenaries would be interpret~d differently and 

such'interpretations May not necessarily be acceptable to the 

international community as a Whole. To develop an acceptable 
41> 

1 

pa 

1 

1 
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and uniform standard of interpretation of such terms, requires, 

as of necessity, the ,establishment of an international tribunal. 

Second, the establishment of an international tribunal to 

try persons a cused of mercènary offe~ces, would clearLy lead 

the internati nal community to recognize that those offences are 
1 

internationaL crimes. The existing draft conventions provide 
o 

for States to enact statutes creating offences connected with 

merce~ary activities.~ The enforcement of these statutes would 

be through national courts. Doubts have been expressed about 

crimes proscribed by international law but enforced thro~h 
o 

municipal courts being also international crimes in a sense 

comparable to muni~ipal crimin~l law. 5 

Third, the -existence Qf an international tribunal may 
• 

aLso enhance the enforcement of rules regulating the use of 

mercenaries. It has already been observed that although many 

resc51utions of the United Uations have recommended that States 

ënact legislation te prevent the recruitme~t and training of 

mercenaries and called for the punishment of those persons who 

have served as mercenaries very few States have done BO. It is 

conceivable that vith the eS~bliShment of an inter'national 

tribunal, there would be more tria1s since the enforcement of 

international law on mercenaries would not depend entirely on 

municipal stàtutes and courts. 

Fourth, an international tribunal trying alleged merce-

naries would not be accused of being biased, a common character­

ization of trials of non-nationale by'municipal courts of 

offences of a political nature. In the trial of Eichmann by an 

1 
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Israeli Court, for example, counsel foc the defence submitted 

that the fact that the judges on' the tribunal were of Jewish 

nation and the Stat.e of Israel might prejudice them against the 

accused in view of the charges involved. 6 Accordinq to 

Professor R.K. Woetzel,7 criticism of Israel!, policy in exercis-~ 

ing jurisdiction over Eichmann could have been avoided through 

the' ina,ti tution of an international trial. As an answer te the 
\ 

c~iticism 'direct~ at the trial of mercenaries in Angola, 
1 1 

R. Martin 8 also recommends fori the establishment of. a permanent 
\ 

international criminal tribunat. 

Assuming a case for the \establismnent of an international 

tribunal. has been made a qUestirn for consideration is the 

method of setting up such a tribunal. Pne method is to include 
1 

a provision in a «onvention on ~ercenaries.that any person 

charged w.lth mercen~ry offences \WO~ld be tried by an interna-
I 

tional tribunal appointed by the \ United Ua tions • This approach 
1 

implies ~t every trial of an atleged mercenary would require a 

specifie appointment of an inter*atiOnal tribunal by the United 
1 

Nations. 'l'here are many practic~l and poiitical problems 

involved in establishing an international tribunal t.o hear 

specifie cases of alleged mercenaries. For example, the debate 

in Ullit~ Uations 'On' the issue of setting- up an international 

tribunal ta try a specifie case of an alleged mercenary would be 
~ 

along political alliances that any appoin:tment following the '~ 

debate would he deprived of its ~artial·character. To ~ni­

mize some of the drawbacks of the above mentioned method and 

mercenaries being a perennial phenamenon, calis for the 

l , 

1 

o , 
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(;1 establishment of a permanent international tribunal. Such a 

tribunal could be set up either under a convention on merce-' 

naries or under the Draft ~.tatute for an International Criminal, 
.. - ' ..1 

Court. 9 Under Article 1 of the Draft Statute, the Court W'Ould 
f 

try "natural persons accused of crimes genera11y recoqnized. 

under international law." The Draft Statute for an Interna-

tional Criminal Court has not yet been adopted by the United 
.' 

Nations. Howevar, the current efforts of the General Assembly 

of the United Nations to draft a convention on mercenaries 

provide an opportunity for adopting the Draft Statute for an 

International Crimina1 Co~rt. 
\ 

'. 
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APPENDIX l 

OAU CONVENTION FOR THE"ELIMlNATlON OF 
MERCENARIES IN AFRlCA 

O.A.U. Doc. CM/433/Rev;L, Annek l (1972) 

We Heads of State and Government' of Member States of the 
Orqanization of African Unit y, 

Considerin2 the grave tlireat which the activities of 
mercenaries represent to the independence, sovereignty, 
territorial integrity and harmonious development of Member 
States of OAU, ' 

, c 
/ ' 

Considering that total solidarity and co-operation between 
Member States are indispe~able for putting an end, once and 
for all,-te the subversive activities for mercenariès in 

'r""Mr i ca, 
~'~>t';'-7'i~ 

Oecided to take all necessary measures to eradicate f~om 
the AZrican continent the scourge that the mercenary system 
represents. We agree on the following: 

ARTICLE ONE 

Under the present, Convention a Imercenary' is classified as 
anyone who, net a' national of the state against which his 
actions are directed, is employed, enrols or links himself 
willihgly to a person, group or organi~ation whose aim '~s: 

(a) to overthrow by force of arms or by any other means­
the government of that Member States of the Organization of 
African unity~ 

(b) to undermine the independence, territorial, integrity 
or normal working of the institutions of the said State; 

1c) to block by any means the activities of any' liberation 
movement recognized by the Organization of· African Çnity. 

ARTICLE TWO 

Offence 

1. The actions of a mercenary, in the meaning of Article One 
of the present convention, constitute'offences considered as 
crimes against the peace and security of Africa and punishable 
as such. 

2. Anyone who recruits or takes'part in the recruitment of 
a mercenary, or in training, or in financing his activities 
or who gives ~im protection, commits a crime in the meaning of 

1.1> .. 

'1 

,A • 
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paragraph l of this article. 

ARTICLE THREE 

Duties of State , 

" The Member States'of the org~izati~n ot Afr1can Unit y, signa­
tories to the present Convention, undereake to take all neces­
sary measures to eradicate from the African continent the 
acti vi ties of rnercenaries. ' 0 ') 

To this end, ·each State~ uttdertakes par,ticularly: 
P f < • 

(a) to prevent their' nationals ,or'foreigners liVing in 
their territory from committing any of .the offences defined 
in Article Two of the presen~ Conve~tioni c 

, 
(b) to prevent the entrt to~or the passaqe.through their 

territory of any mercen~ry or, equipment intended for ~~ir 
use; , 

(c) to.forbid in th~ir terr~tory any,activity by organ±za­
tions or individuals who employ mereenaries·âgainst thè African 
States Members of the Organization of African unit~; 

(d) to communicaté'to other Mernb~r'States of the'organization 
of African Uhity any informa.tion, as soon as it cornes to their 
knowledge, relating to·the activities of mercenaries in Africa; 

o 0 l) • 

(e) to forbid on theiroterrïtory the recruitment, training 
or equipping of mercenaries or t~e' financ~ng of their activitiesi 

(f) to take as soon as possible all ·necessary legislatiye 
measures for the implementation of the pr~sent convent~on. 

A~TICLE FOUR 

Sanetions 

Every contracting St,ate undertakes to impose severe pena'1.t±es 
for offences defined in Article Two of the present,Convention. 

ARTICLÉ FlVE 

. , Comp'E!tence 

Every cont;~cting State undertake~ té 'take the measu~es neces­
sary to punish any individùal found in it$ territory who has 
committed one of the offences defined in Article Two of the' 

p present Convention, if he does no't hand pim over to th.e State 0 

against which the offence has, been committed or would have been 
cornmi t ted . ' , 

• , 
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ARTICLE SIX 

6t-;ences ca~ling for extra~i tian 
z'" 

I-n accordance with the provisions of Article Sev~n of the 
presen:t Convention, thè 'Qffences defined"in Article Two above 
should be considered as of~~nces ca11ing for extradi tion • 

" 
ARTICLE SEVEN 

... Extradi tion 
"-

l • A request for 'extradition, cannot be rèj,~cted, un1ess the 
S,tate from' which it is sought undertakes to prosecute the 
of"fender in accordance wi tha the provisions of Arti,cle Fi ve oof 

/the presnet Convention. 

2. When a national is the subjeét of the request for extradition, 
the State from which it is sought must, if it refuses~, undertake 
prosecution of the offenc'g committed. 

3. . If, in accordance wi th sect.ions land 2 of this Article, 
prosecution is undertaken, the State from which extradition is 
sought will notify the outcome of such prosecution to thè state 
seeking extradition and to any other interested Member State of 
the organization of AÏrican Unity. 

4. Astate wJ.ll be regar~d as an interested party for the 
outcome of a prosecution as 'defined in section 3 of this Article 
if th~ offence has sorne connection with its territory or mili­
tates aqainst its interests. 

, 1 

(Art.icles' 8 to 11 are forma1.) 

APPENDIX Il' 

DRAF'1' CONVENTION OR THE PREVENTION 
AND SUPPRESSION OF MERCENARISM 

,(Draft, produced by' the International Commission of 
, , Inquiry on' Mercenaries, in Luanda, Angola, 

June 197?) . 

PREAMBLE 

The High Contracting Parties ,. 
,'" " 

, ' 

Seriously concerned at thè use of mercfo.laries in armed con­
f~ict~ with the aim of opposing by armed. force the process of 
natj.ona~ 1iberation from racist colonial and neo-colonia1 
domination: 

' .... 
1 

\, ',' 
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Considerini that the crime of mercenarism is ,part of a 
process of perpetuating by force of arms racist colonial or 
neo-colonial domination over a" people or State; 

conùderini the resolutions of the United Nations (Res. 23,95 
(XXIIX)~ 2465 (XXXXX) , 2548 (XXIV) and 3103 (XXVIII) of the 
General Assemb'1.y and of the Organization of African Unit y (ECMI 
Res.5(I~I), 1964; AHG Res.49(IV), 1967; ECM/Res.17(VII), 1970, 
and OAU Declaration on the Activ.ities of Mercenaries in Africa 
CMjSt.9 (XVII), which have denounced the use in these armed 
conflicts of mercenaries as a criminal act, and mercenaries as 
criminals, and which have urged States to take forceful measures 
to prevent the organization, recrui tment and movement on their 
terri tory. of mercenaries, and to bring to justice the authors 
of this crime and their accomplicesi 

Considering that the' resolutions of the UN and the OAU and 
the statement~ of attitude and tl\e practice of <;l growing number· 
of States are"i.ndicative of the deve1opment' of new rules of 
international law making mèrcenarism an international crime; 

) 

Convinced of the need te codify in a single text and ta 
develop proqress~vely the rules of international law which have 
d.eveloped in o'rder to prevent and suppress merc;enarism, the High 
Contracting;Parties are convinçed of the following matters: 

ARTICLE ONE 

Definition 
Q 

The crime of mercenarism is .. committed by the :i.ndividual,' group 
or association, representatives of state and 'the State itself 

'which, wi.,th the aim of opposing by armed violence a process of 
se~f-determination, practices any of the following acts: 

\ . 

~,' - (a) organizes, finances, supp1~es, equips, trains, promo tes , 
supports or employs in any way military forces consisting of 
or including persons who are not natibnal.s of the, co~try where 
they are going to act, for personal, gain, through the payment 
of ,a salary or any other ~ind of mat~rial recompense; e , 

(hl enlists, enrols or tries ta enroL in 'the said forces; 

(c) a~~ows the activities mentioned in paragraph (a) te be 
carried out.in any territory under its jurisdiction or in any 
place under its control or affords facilities for transit, 
tran$port or other operations of the abovementioned forces. 

ARTICLE TWO 
, , 

The fact· of assuming command over mercenarl.es or gl.ving orders 
~y ~e cônsidered as an aqgravating circumstancé. . '. 

, ., ... , 
'----' 

" 



'" 

" 

, () 

227 

ARTICLE THREE 

1. When the representative of aState is responsible by virtue 
of the foreqoing provisions for acts or omissions declared by 
the foregoinq provisions to be criminal, he shall be puni shed 
for suèh an act or. omission. 

2. When aState is responsible by virtue 'of the foregoing provi­
sions for acts or omîssions declared by the foregoing provisions 
to be criminal, any other State may invoke such responsibility: 

(a) in its relations. with the State responsible, and 
(b) before competent international organizations. 

ARTICLE FOUR 

" Mercenaries.are not lawful combatants. 
entitled to prisoner of war status. 

If capu tred they are not , 

ARTICLE FIVE 

Crj mes- of mercenaries and other crimes for which mercenaries 
. can _~e responsible. 

A mercenary bears responsibi~ity both for being a mercen~ry 
and for any other crime commi tted by him as sllch. 

ARTICLE SIX 

National leg~slation 

Each contractinq State sha.ll enact aIl leqislative and other 
measures necessary to implement flllly-~e provisions of the 
presènt Convention. 

ARTICLE SEVEN 

Jurisdiction 

Each contractinq State undertakes to bring to trial and to punish 
any iildi vidual found in i ts terri tory who has commi tted the crime 
defined in Art. l of the present Convention, unless it hands 
him over to 'the State against which the crime has been committed 
or wou Id have been committed. 

ARTICLE EIGBT 

Extradition 

1. Any State in whose territory the crime ôf ~rcenarism has 
been colllmi tted or of which the persons accused 'of the crimes 
defined in Art. l are nationals, can malte a request for extra­
ditio~ te the State helBing the persons accused. 

-1 
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2. The crimés defined in Art. l being deemed to he ~ommon 
cr~s, they are not covered by national legislation eXéluding 
extradition for polit.ical offences. 

3. When a request for extradition is made by any of the States 
referred to in pàra. l, the State from which extradition is 
sought must, if it refuses, unde;-take prosecution of the 
orfence commi. tted .. 

4. If, in accordance vith paras. 1-3 of this article, prosecu­
tion is undertaken, the State in which it ta,kes place shall .. 
notify the outcome of-such prosecution ~o the State which had 
sought or granted extradition. 

ARTICLE NINE 

Judicial guarantees 

Every person or group brought to trial for the crime set out 
in Art. l is entitled to all the essential guarantees of a fair 
and proper trial. These guarantees include: 

the right of the defendant to get acquainted in his native 
language with all the materials of the criminal case 
initiated against him, the right to give any explan~tion 
regarding the charges against him, the right to partEicipate 
in the preliminary investigation of the evidence and during' 
trial in bis natiVe language, the right to have the ser.vices 
of an advocate, or defend himself if he prefers, the right 
to give by hbnself or through an advocate testimony in his 
defence, to demand that his witnesses be 'summoned and 
participate in their investigation as well as in the inves­
tigation of vi tnesses for the pr~osecution. 

APPENDIX III 

INTERNATIONAL CONVENTION AGAINST 
THE ACTI~TIES OF MERCENARIES 

U.N. Doc. A/35/366/Add.l, at 10-16 (1980) 

The States Parties to this Convention, 

Reaffirmin'4 the purposes and principles of the Charter of the 
United Nations concerning effective collective measures for the 
prevention and removal of aIl threats ta interna~ional peace 
and securi ty , 

Bearing in mind the need for L" strict opservance of the 
principles of eq\fali ty, soverèign independence, . terri torial 
integrity and self-determination of all peoples as enshrined 
in the Charter of the United Nations and the Declaration on 
Principles of International Law concerning Friendly Relations 

" 

\ . , 
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and Co-operation nq States in accordance with the Charter 
of the United Nat'ons, 

Recognizing in p rticular that the General Assembly and the· 
Security Council in several resolutions have condemned the 
aeti vi ties of me cenaries aimed at overthrowing " the Governmen ts 

"of Member States or jeopardizing the legitimate interest of 
na tional ljJ:)erat, on moveme~ts, 

Considering the urgent need by the international communi ty to 
co-operate and to exercise utmost vigilance against the danger 
posed by the activities of mercenaries by all States in the 
interest of international peace and securi ty. 

Convinced that an international convention against the activities 
of mercenaries faithfu~~y implemented will provide an effective 
collective measures 'against the menance of mercenarism, 
Have agreed as follows: 

ARTICLE l 

Definition 

A mercenary is any person who 

(a) is specially recruited locally or abroad in order to 
fight in an armed conflicti 

(b) does, in fact, take a direct part in the hostilitiesi 

(c) is motivated to take part in the hostilities essentially 
by the desire for private gain and, in fact is promised, by or 
on behalf of a Party to the conflict:, material compensation 
substantial.ly in excess of that" promised or pa id to combatants 
of similar ranks and functions in the armed forces-of that Party; 

'(d) i5 neither a national of a Party to the conflict nor ' 
a resident of the territory controlled by a Party to the conflict; 

(e) is not a member of the regular armed forces of a Party 
to the conflicti and 

(f) has. not been sent by aState which is not a Party to the 
conflict on official dut Y as a member of / i ta armed forces. 

ARTICLE 2 

Definition of mercenarism 

1. The cri.me of mercenarism is c:ommitted 'When~' dividual, 
group or association, or body'corporate register in th~t 
State or representative of a State or the State tself with 
the aim of opposinq by threat or armed violenc the territorial 
integrity of another State or the legitimate aspirations of 
national Liberation movements jeopardizes the process of self-
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. 
determination or manifests by overt acts any of the followinq: 

(a) organizes, finances, supplies, equips, trains, promotes, 
supports, or employs in any way individuals, bands or milit~ 
forces consisting of or inaludinq persons who are not nationa~s 
of a Party te the conflict and who act for personal gains through 
payment of salary or any other kind of material recompense; 

(b) participates as an individual, group or association or 
body corporate or enlists in any force; 

(c) ,advertises, prints or causes to be advertised any"infor­
mation r~qarding paraqraphs (a) and (b) of this article; 

(d) allows or tolerates the activities mentioned in paragraphs . 
Ca), (h) and (c) of this article ta he carried out in any terri-
tory or place under i ts #risdiction or control or affords ' 
facilities for transit, ~ransport, or other operation of the 
above mentioned forces; 

(e) actua~ly participates in any of the acts meDtioned in 
paragraphs Ca), (b), (c) and (d) of this.article which result 
in the destruction of life and property. 

2. Any person, group or association, representative of aState 
or the State who: 

(a) attempts to commit any act of me~cena;ism (bereinafter 
referred to as 'the offence') mentioned in article 2; 

(b) participates as an accomplice of any one who commits or 
attempts ta commit the offence also commits the offence for the 
p~ose of this Convention. 

3. The offence if committed shall be deemed an offence against 
the peace al)d securi ty of a St.ate. 

Article 3 

Penalties 

Each State party shall by appropriate national leqislation -make 
the offences set forth in Article 2 punisha.ble by appropriate 
penalties which take into consideration the grave nature of the 
offence. 

) Article 4 

Imp~ementation 

Each State Party shall take all appropriate administrative 
legislative measures to implement full,y the provisions of the 
Convention. 
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Article 5 

Status of me,fcenari.es 

Mereenaries Fe not 1awfu~ combatants and if captured' shal1 not 
be aecordsd prisoner of war statua. 

Article 6 

Establishment of jurisdietion 

1. Each State Party sha~~ take such measures as may be neeessary 
te establish its jurisdiction over the offence in the following 
cases.: 

(a) when the offenee ls eommitted in its territoryi 
(b) when the offenee is eommi tted by any 0 f i ts nationa1s, 

or body corporate registered in that State; 
(cr when the offenee is eommi tted by the representative of 

aState; 
(d) when the offence is conuni tted against that State. 

2. Each State Party sha~~ 1ikewise take such measures as may 
be necessary te establish its jurisdi.ction over the offence in 
the case where the al1eged offender lis present in its territory 
and it doss net extradite him pursuant to article 13 to Any or 
the States mentioned in paragraph 1 of this article. 

3. Thi.s Convention doss not exclude any criminal jurisdiction 
exercised in accordance with interna~ law. 

Article 7 

Concurrent jurisdi.ction 

When a State Party is acc:used by vi~tue of the provisions of 
article 2 and article 8 for acts or omissions declared to be 
the offenee under the present Convention, any State Party havi.nq 
j urisdiction may invoke the provisions of this Convention 
aqainst the offending State before Any competent international" 
organization or tribunal. 

Article 8 

praventive measures 

Each State Party shall talce aIl necessary measures ta prevent 
the departure fram its territory of any individual, group or 
association or body corporate, representative of aState reason­
ably balieved te be involved in Any of the activities mentioned 
.in art.icle 2 of th:i!s Convention, includj,nq denial of transit 
and other faci1ities ta them. 



\ \. 

'<'" ,"":.J __ - <,' ~ :;e~ tiU 1 fCè _ aO*:;:1:ah 4,; i OC Jl t""U 

.. 232 -

Article 9 

Mutua~ assistance 
~ 

1. State parties sha~l afford on. another 'the greatest measure 
of assi,tance in connection with criminal proceedinqs hrouqht 
in respect of the offenca sta ted in article 2 of this Convention. 
'The law of the requested State sha.}.l apply. 

2. Each State Party shall he obliqed te communicate directly 
or throuqh the Secretazy-General of the Onited Nations te the 
other State Party concerned Any information related to the 
activrties of mercenaries as soon as it comes to its knowledge. 

, ~ 

f} 

Article 10 

Taking of custody 

Upon beinq satisfied that the circumstances so warrant, Any 
State Party in ~e territery of whiCh the alleqed offender is 
present shall in accordance with its laws take him into proper 
cuatody or take such other measures te ensure his presence for 
such time as is "necessary to enable Any criminal or extradition 
proceedinqs to be instituted. The State Party shall immediately 
malte a preliminary inquiry inta the facts. . 

Article' 11 

Juàiéia~ quarantee 
t 

, Any individual or group or associations, or body corporate, 
representative of a State or the State i tself, on trial for the 
offenee defined in article 2 of this Convention sha11 be entitled 

< to all the judicial quarantees ordinari~y granted to an alleqed 
i:~.f.fender in the same circums tances • ..... . 

Article 12 

Communication of final proceedings 

The State Party where the a~1eged offender is prosecuted shall 
in accordance wi th i ts laws cOUll1unicate the final outcome of' the 

... 

proceedinqs to the Secretary-Generàl of the l1i1i. ted Na tians, 1 
who shall transmit the information to the other States concerned 
and the international interqovernmental organizations concerned. 

Article 13 

Extr~ditable offences 

1. For the purposes of this Convention, Any of the offences 
" mentioned in article 2 shall be deemed to he included as extra-

< • • è , 
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ditab1e offances in any existing or future extradition convention 
or treaty between the State Parties. This convention may also 
be the 1eg&1 basis for extradition in. respect of offences· 1isted -
in article 2. 

2. Eaeh State party havinq j~isdietion mentioned in artiele 6 
of this Convention may request for extradition from the other 
State Party where the a11eqed offender is found. 

Article 14 

Extradi tion 

1. For the purposes of extradition between State Parties, an 
offence of merçenarism shall not be regarded as a political 
offenee or as an offenee inspired by political motives. 

2. Where however the State Party in wbose territory the alleqed 
offender is found fails to extradite him, that State Party 
shall be obliged, without exception whatsoever and whether or 
the offence was committed in its territory, to submit the case 
to its competent authorities for the purposes of prosecution in 
accordance with the laws of that State. 

Article 15 

Action for damaqes/reparation 
1 

1. Where a State Party which suffers damage or whose national 
or juridical persan suffers any damage or loss of life as a 
result of mercenarism is unable to prosecute or cause prosecution 
of the alleged offender beeause of the refusal or otherwise of 
the other Sute Party in whose terri tory the alleged offender 
is found or i ta national, i t may nonethe1ess present a claim 
for damages or reparation as the case may be against that other 
State Party. . 

2. The State Party whieh has suffered damages by reason of the . 
commission of the offenee mentioned in article 2 of this Convee.­
tion may also claim damages or reparation against any State 
Parties joint1y or severally for any Aet or omission which con-
stitutes the offenee. . . 
,3. However a claim for damages or reparation may ooly he con­
sidered when attempts to secure criminal prosecution have failed. 

Article 16 

~ettlement of disputes 

1. Any di~pute between two or more State Parties concerning the 
interpretation or application of this Convention which is not 
settled by negotiation shall at the request of Any one of them 
be submitted to arbitration. If within six months (rom the 
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date of the request for arbitration.the parties are unable' to 
aqree on the orqanization of the arbitration, any one of the 
part.ies may cefer the, dispute to the International Court of 
Justice by request in conformity with the Statute of the Court. 

2. Each State'may at the time of signature, or ratification 
of this Convention or accession thereto declare that it does not 
consider i taelf bound by paragraph l of th.is article. The other 
State Parties sha~l not be bound by paraqraph l of this article 

~ with respect to any State Party which has made such a reservation. 

3. Any State. Party which has made a reservation in accordance 
with paraqraph \2 of this article may at Any time withdraw that 
reservation by ~tification to the Secretary-General of the 
uni~ed Nations. ' 

(Article 17-20 are formaI.) 
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