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The recruitment, tfalnlﬁg and use of mercenaries in armed
conflicts, although notra new Phenomenon, haa become in recent
.years an issue of dgreat importance to the Third Worhd countries.
fraditional international law contains no clear limitations on
the employment of merc¢enaries. The only préhibition involves a
duty‘of each State to prevent the orgaﬁization on its territory

of 'a hostile military expedition for action ‘against any other

. i

State.!  The growing employment of "soldiers of fortunf" in' the

3 P ‘
develoging countries has led to a change in the attitude of the
\ - a

international community towards the lawfulnéss of the use of

individuals as mercénaries. .

This study analyses the ;eaniqg of the térm “mércenary“
the grounds upon which the use of mercenarles in armed confllcts
is viewed as meernlsslble or nermlssxb}e and whether or not new

- international norms regulating their rec;u;tment, training and

use have«emerged.
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Le recrutement, la formation et le recours a des merce-
naires lors des conflits armés n'est pas un Eﬁéncméne Fécent,

r 4
mais est devenu une question de grande importance pour les pays -
du Tieres-Monde, ad"cpu;s des derniéres années. {

Le droit international traditionnel (élassique) ne con-
txﬁﬂbw@quﬁy limiFation guant é 4'embauche (1'emploi) de merce-
naires. La seule interdiction apparait dans le devoir qui a
chaque Etat d' empécher sur son territoire 1'organisation d'expé-

-

ditions militaires hostiles & 1l'égard de n'importe gquel autre
ét@t. Le recours croissant aux “soldats dé fortune” dans les
pays en vole de développement a provoqué un changement 4'atti-
tude de la communauté internationale “a 1'égard de la légalité- de
1'utilisation d'individus comme mercenaires.

Cette &tude a pour but d'analyser laf§ignificati§n du
terme "“mercenaire", et les motifs pour_legé;eis 1'utilisation de
mercenaires lors de conflits armés est considérée comme inter- ///>
dite ou permise, puis de Adéterminer si de nouvelles normes -

internationales réglemgntant leur recrutement, formation et

utilisation ont é&té dégagées.

- i e~ - . ‘ £ L
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INTRODUCT 10N - S .

.
-

The use of mercenaries 18 not new in the world.

It has in fact existed for centuries. However, in the '
Lo '

"United Nations the problem of mercenariés was first dis-

cussed 1n 1960 during the ‘Congo {(now Zaire) riéis. No
treaty or convention reguiatxng'tbe use of mercenaries has
resulted from those Egbates. But a number of resolutions
have been passeg by the United Nations General Assemﬁly
condemning their“act1v1txes and calling for an end io thexir
recrurtment and employmént. The Organization Of african”
Unity (hereinafter referred to as the OAU) adopted a draft
convention on mercenaries 1in 1972; But its impact has yet
to be seen since i£ is not yet in force and as thé examlina-
tion of this convéntion wili.show, it léaves many gquestions
unanswered.

" Jurists on their part, have paid scant attention
to the préﬁlem of mercenaries,.although a lot of ;nfcrma—“

tion on their activities has been provided by journalists
and’' historians. Most textbooks and treatises on interna-

£ .

tional law do not refer specifically to the question of

\

' mercenaries. Valuable references. to the subject érqifouﬁd,

for the most part, in articles. Continued absence of a

comprehensive rule of international law regulating the use
n * -

of mercenarpes, the lack of scholarly .research on the miat-

ter leaves the followying questions without an authoritative .

i

'
4
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. mention only a few places) have generétedbwidespréad debate -
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1. ,Who is“a mercenary in 1hternatigndl law? .
. . ‘
’ 2. 1Is there need for the international comhu-
© nity to regulate ‘the use of mercqnagles? c
Tt
3. Does international law already regulate

the recruitment, training and use of merce-
naries? T

> ES .
3

. These guestions deserve K to be asked and searching-
il . b
ly examined. It is fairly obvious that the growing use'of

mercenaries is an important problem facirig the interna-

o

o . o
tional commudity. The actions of mercenaries in Congo/

Zaire, Benin, Angola, Comoro, Islands and Seychelles (to:

©

on the subject of mercenaries. the trial and

»

. ¢
. subsequent execution of white mercenaries

Secondly,

and the 1mprlsgn—'
ment: of ten Others . in Angola 1in l97§"e§ual}y pfoﬁu@ed

o ¢

responses of a high magnitude. 'Flnally, Africa where the -

[N t ~

Qrbblems of mercenaries have -been most felt and many thard
b Lt b

world countries whose constituticonal institutions are still

H

‘unstable continue to face problems of internal strife that

‘
resort to mercenaries is a reality. Therefore, there is an
!
urgent need- to clarify the ‘legal position. ..It 1s 1in this

\ TR i
context of current international dialogue that this study

is undertaken. . . ¢ .

o In Chapter I, problems relating to the defihitionx ~

of the’word "merdenary" will be exémined. . o

In Chapter II, the use of merdenaries’thropgh ’

d

hisEory shall be briefly traced. Emphasis will be-put-on

[

bl

A
1
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their role in armed conflicts, factors which led to their

use and how they were recruited.

o Chapter III will examine therbasis upor}'-'s'}})i:chf;?\‘e i L,
2 . - 2T ~ —..

claims .that the use of mercenaries is prohibited.’ 1‘!‘&0 Sl

.

E] - . -
—major justifications have been 1identified and examined;
- ® = - - i \#:z I
namely that their use 1s a threat to the peace, and a: '

R oo -

threat to the right of self-determination. - .
Chapter IV shall focus on the claims that the use
- of mercenaries is still lawful. One of the questions is
whether foreign i1ndividuals can 1nter\;ene 1n another Staté
to protect human rights without being called mercenaries. -
In Chapter V, the international responsibility of s
a State whaosé nationals take part in armed conflicts as o TR §

N o

mercenarles Sshall be examined. :
Finally, in Chapter VI, the extent to which merce- ' 1
naries can be said to be criminals under international law S - -

shall be discussed.

1€
3
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In any discussion of the "soldiers of fortune" the

first @ifficulty one encounters relates to the definition

-Qf mercené@y. One possible reason for the difficulty seemé

to be that theré are a few authoritative interpretations of -

g

the term mercenary in its resolutions. ! In the words of
/

Professor Georg Schwarzenberger 2 the term mercenary~ﬁas no
legal definition., X3 In this study, the term mercenary .

carries two meanings¥ a popular meanind and a legal one,

4

The former 1s descriptive and the latter 1s normative. The

popular meaning of the term mercenary IS examined First.

Section 1l: Popular Meaning of the Texrm "Mercenary”

«

In its popular sense, the term mercenary 1s used
- e

‘in at least two ways which overlap and they could be sum-

marized in one but because each represents a certain trend

of thought they merit separate consideration. As Judge-

Advocate Daffala of Sudan, 1in the course of a court-martial

stated: "the meaning of the word seems to have taken
= g

~di€ferent forms through different ages."3

fhe simplest and perhaps the- most common non-legal -

by Robert

definitién of the term mercenary is offered
/ \ o .
[ . ,

the term. The United Nations, £for example, does not define ’

o
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Hughes, a British parliamentarian. He defines the terms as

follows:
. Mercenaries are nothing more than hired

ki1llers who murder to order and for no

other purpose than commercial gain. *

Two essential elements can be noted in the above
definition: one, a person to be régarded as a mercenary
must be hired to kill, and two, the purpose of killing must
be for commercial gain. The definition thus excludes \
persons who are hired to kill for purposes other thag
commercial. If the purpose for killing 1s patriotic, for
example, then the person who kills wouldlnot be called a
mercenary. The above definition 1s closer to one aspect of
the armed forces as understood in pre—Roman antiquity.
Edward Kossy, for example, states that, "there existed or
cg-exiéted two different conceptions of armed forces; one
was rooted in the belief that every able-bodied man haé an .
inborn obligation to defend the community he belongs to,
the other was based on a full-time organization of more
specialized armed forces (as, for instance, caval}y) being

the duty and privilege of a socially elevated warraior

caste, or of paid mercenary professionals.” 5 It is the e

latter category of armed forces that 1s consistent  with

definition offered by Robert Hughes. If every citizen, as

“among the Romans, took his turm in serving in the army,

such service would naiurally be gratuitous. ® At this point

1n time 1t seems that the nationality of the hired soldier

was hot a necéssary ‘element of the definition.

4 T , - . ’
. s _ «
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A more elegant non-legal definition of the merce- .
nary is provided by the, Oxford English Dictionary. 1It.’’ ' .,
defines the term as follows: ‘ g - . ,'

Working merely for monéta:y or other ' ) )

reward; actuated by -self-interest. lNow . B e
only of ‘soldiers serving in a foreign army . ’

Like the first definition the emphasis. here is on -

those who are armed. A desire for personal profit on the

part of the soldier continues to be a relevant distinguirsh-
ing featureu"But’unllke 1n the first definition, the
purpose for fightiﬁg is nbt réstrlcged to peéunlary galﬁ.
It can be.fég‘other reward. And other reward,céuld proba- ‘ ': ;
. bly include gains which are not commercial.: The‘major
improvement over the first definition, however, 1s that i
under the second definition the soldier serves in a foreign

1

country. Th15~def1n1tion 1s consistent wlth the character -
of arﬁles of Eurcpe before the end'of'the eighteenth cen=- o
tury « Until the French Revolution, wars were fought by- - |

professional soldiers who were employed by the State andxlg s

maﬁy casgs'gere not of the nationefor whose cause they |
fought. Forces were usually levied and disbanded ad _hoc.- : R

But the F:enéh-Revol@tlon and the system of c0nscrlptlon\‘

transformed the whole spirit of war.?® Decrees\were passed E
providing that, "all Frenchmen shall be in a permanent \ , '

readiness for‘servxcé of the armies.” And ordering the

imprisonment of all foreigners with which the French Répub- -
lic is at war.? Mercenaries' lack of discipline and its

adcompamying‘social problems seem.to have been one of the

.A

o
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(» _ factors behind the feeling for a native French lnfantry.?o

Following the French’ example, the rest of‘Eqrope reorgan-
1zed their armies on a national basis. !! While the
natiohal‘charadter of the Euroégan ar&ies has chahged“glnce
the French'Rerlutioﬁ, the meaning of the £erm mercenary as

understood then has survived. However, this does not mean

- v [ N

\ © - that all foreign soldiers are called mercenaries.

Niccolo Machiavelli, !? for example, distingdishes

.‘between foreign persons-hired by a sovereign who is in-

'volveq in an armed conflict and férelgn soldiers who are

sent by one .sovereign to fight for another sovereign. He

- limits the term mercenary to the former, calling the latter
"auxiliaries". 'Acéord;ng‘tolMachlavelll mercenaries were

"free lancers” similar to the "free companies” of the .

‘Middle Ages, professional wafrlo:é’recruxted on an ad hoc
basis and held together by leaders of strong personality.
With regard to auxiliaries he wrote: "When one asks a

powerful neighbour to come to aid .and defend one with his

forces, they are termed "auxiliaries." 13 The practical
difficulties of making a distinction between mercenaries
e and auxiliaries are pointed out by J.M. Gilbert:

However glear their difference 1in theory, .
i 1 ‘it is not always possible to distinguish
b "  Dbetween mercenaries and auxiliaries. Both
were foreign, both were professionals; both
served under alien officers and both were
. impelled, to a'greater or lesser degree by
- hope of material reward - for even auxilia-
ries, though drawing no pay from the ruler
in whose cause they fought, could hope, like
mercenaries, for pensions, booty, ransoms,

( ~_ :and similar extraneous emoluments.

’

R
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' Tﬁé basis for the distinction between mercenaries ' =
and auxiliaries, acéording to Machiavelli, is not the -
motives of. those wﬁolfought but which~soyére;gn éaiq them. B N
}The moéiVes of. foreign soldiers, hpwéver, is still a basis
for distiﬁguishingxthose who fight for personal gain and

- . _ those who fight with commitment and without pay. While the

v former are called mercenaries, the latter are referred to i
.as volunteers, Colin Legum, a well-known journalist and

-writer, for example, writing in the Observer .defined volun-

AR e

teers as:
/ ’
- Volunteers on the other hand - whether of
g . the Left or the Right - are primarily
motivated by ideals, and are willing to
" sacrifice themselves for causes without
T , thought of compensation. Those who
.-+  joined either side in the Spanish Civil
"'War, or who fought in Israel, accepted
the ordinary conditions of pay and ser-
vice of those theygwent to help. !5

The defiqitiﬁn‘of tﬁe Oxford English Dictionary
was adopted b& a.couft—maréaal in the Sudan. In this case
Colonél ﬁblf Steiner, a férmer Nazi youth movement member
and staorm—-trooper, crossed thé border §f ;he’southern part
of  the Sﬁaan,fjo;ned the Anya—hya rebel army and aided them
'in ;aging war against the Government. !5 While on his way
to Uganda, he was- arrested by Ugandan authorities and was
handed over to the Sudan where he stood trial for various
offences including that of being a mercenary. After
examining a number of definitiops and after quoting Antony i
Mockler !7 that no hard‘;nd fast . definition of a mercenary i

can be formulated the Judge-Advocte copéluded:

~

R
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However, the meaning popular in current
language of the word seems to be akin
to its definition in Oxford Dictionary,
‘a soldier fighting in a foreign country
for money.

’ - ! \ ' .5

Section 2: ‘Mercenaty"in'Treaty Law

A. Under Protocol 1 Additional to the Geneva
- Conventions of 12 Auqust, 194917 )

{

|

The moétwﬁomprghensivé definitionmof the Ferm/
. mercenary is provided in the Protocol I Additional to 'the
Geneva Conventions of 12 August, 1949 and relating to the

—‘Protectidn of Vietims in International Armed Conflicts.
Artiéle 42 of the Protocol reads as follows: . 3

A mercenary is any person who: \
' (a) is specially recruited locally or abroad \
in order to fight in an armed conflict;
I .. (b) does, in fact, take direct part in the
hostilities;

(c) is motivated to take part in the hosti-~
, . lities essentially by the desire for .
. private gain and, in fact, is promised,

‘ for or on behalf of a party to the con-
flict, material compensation substantially
in excess of that promised or paid to
combatants of similar ranks and functions
in the armed forces of that party;

(d) is neither a national of a party to the
conflict nor a resident of territory

controlled by a parqy to the conflict;
(e) has not been sent by a State which is

not a party to the conflict on official

duty’ as a member of its armed forces.

The analysis which follows immediately also

applies to the definition in a draft convention before the

o

el
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‘United .Nations Ad Hoc Committee on the Drafting of an

Ve s “w

Idternétional'gpnvention Against the “Recruitment, Use and
Financing of Mercenaries?2? and which forms a basis for the

drafting of a final convention.?! This approach is adopted

~becagse'bpth definitions are identical. This similarity is

not aéciaental. Nigeria has been responsible for intro-

ducing béoth drafts. Nigeria introduced the original pro-

posal at the 1976 Session of the Conference on Intefna-

i

. tional Humanitarian Law. 22 At the 1977 Session of the said

Conference, Nigeria wa le by informal negotiations to

gain widespread agreement to a definition. 23 fThe draft

" convention before the Ad Hoc Committee was presented bg'the

Nigg;ian delegation ddring(the Thirty-Fifth Session of the
Genéral Assembly of the United Nations. 2% -7
Turhing to the definition of mefcenary in Protocol
1, it may be argued that if such a definition is incor-
poréted in'municipal legislations seeking-to brohibi£~the
training, recruitment;'and use of mercenaries, then, it
would be of limited application. First, persons wbo re-
cruit others to fight as mercenaries and furnish arms seem

to be excluded from the definition. This is a significant

-

//dhigsion. Recruiters of private soldiers for - foreign

migsions have in the bast played a very important role in
the success of mercenary activities. It may be recalled

that during the Angolan trial of mercenaries, the court
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received a telegram from Bufkin, the chief recruiter in the

United States, which was read aloud to the audience. In it

Bufkihlstatéd:\"l am at’preseht recruiting for
Rhodesia." 25 |

Equally remarkable_is the work of Hank Wharton,-
the‘German—Amerlcan airline operator in the Biafran wﬁr.

He did not flght at all but he contracted te run guns to

¢

Biafra. He operated three large alrllnes. %he journey

started in Risbon through plssau, formerly Portuguese

Guinea and Sao Tome. John De St. Jorre described Wharton's
role:

Wharton's shoe-string operation was, for
many critical months, the Biafran 'pipeline’
on which the country's very existence
depended. Arms, emissaries, money, jour-
nalists and later, medical and relief
supplies, shuttled back and forth weaving’

a tenuous but remarkably sturdy llfe-line
between Biafra and Europe.

’ Those instances may serve to illustrate the point

that a definition of mercenary in a statute seeking to

.prohibit the use of mercenariés, to be effective, must

include the recruiters and suppliers of arms. Recommending

the punishment of those persons who sponsor others for

[N

hoatile military expeditions, Roy Emerson Curtis wrote:

The State would find prevention impossible
if it attempted to punish only those who
.Wwere to engage in the actual fighting.

Those who provide or prepare the means of

an expedition are in fact the redl offenders
at municipal law, whether they are acting

as principals or accomplices. For they

commit the abuse of the territory and ot

regsources which the State is under obliga-

tion to prevent. VWhere contributions of .
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money, arms, or other provisions have been = .
made, the hostile purpose is very apparent.
These are things which will be a material

aid to the expedition and will add to its
chances of success.

S
e

- On the issue of gain by emphasizing the point that

* e At o bl

material gain should be in excess of that paid to com-

batants of similar ranks and functions in the armed forces .

1o A e

of a party to the conflict, the definition under Protocol 1

PRR

excludes persons who fight because of béliefs; religion or

race; On the significance of this latter point Burmester,

in his article states:

In wany cases, monetary reward will not be

the sole, or even primary motivation which

will lead foreigners to participate in a

conflict, Often foreign volunteers will

take part in an armed conflict for politi-

cal or ideological reasons. 28 , (

And as Lord MeNair concludes "in almost every war will be
found fighting foreign  volunteers attracted by the desire

of employment or love of adventure or sympathy with the

_ cause of one of the belligerents." 29

'Even for domestic law a definition which relies ‘

almost ‘exclusively on the motivation of the participant as

a basis for determining the legitimacy of conduct has been’

found to be upsatisfactory. The Report of the Committee of -

Privy Counsellors appointed to inquire in the recruitment
of mercenaries is the United Kingdom, for example, stated:

Any definition of mercenaries which
requires positive proof of motivation ( .
would either e unworkable or so hap=~ ’ o
hazard in 1ts application as between b
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comparable individuals as to be unaccept-

able. Mercenaries, we think, can only be
defined by reference to what they do and -
not by reference to why they do 1t. 30

N

: P
B. Under the OAU Draft Convention of .1972 3!

. . /

Article 1 of the OAU Draft Coanvention provides as

o

follows: . -

Under the present Convention a mercenary

is classified as anyone who, not a national

of the State against which his actions are
directed, is employed, enrolls or links

himself willingly, to a person, group or
organization whose aim is: °

(a) to overthrow by force of arms or by
any other means the government of that
member State of the Organization of
African Unuuty;

(b) to undermine the independence, terri-
torial integraty or normal working of
the 1nst1tutlons of the“ 'said State; N

(c) to block by any means the activities
of any liberation movement recognized
by the Organization of African Unity.

3 .

Article 2 s
Anyone who recruits or takes part in the
recruitment of a mercenary, or in the train-

ing or in financing his actavities or

who

gives him protection, commits a crime 1in the
meaning of paragraph 1 of this Article.

Under the OAU Draft Convention it 1s an offence to
be a mercenary and a person is a mercenary ‘if he fulfills
the conditions set ocut in the Convention. While Article 1

of the draft Convention states that a person to qualify as

a mercenary should not be a national of the State against

P Y e~ e el aleag S
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which his actions are directed, 1t does not specify the

capacity in which that person fights. 1Is it not relevant

that such a person should fight in a private capacity? The

literal reading of that article seems to imply that if a
person has been sent by a State to engage in hostlliéles he
may be treated as a mercenary by the Sté@g against which |
his actions are directed. Take, for example, the recent
fighting between Ethiopia and Somalia. 3?2 Under Article 1
of the OAU draft Convention, Somali soldiers could he

v

treated by Ethiopia as mercenaries and not as prisoners of
¥

war and vice versa. It 1s unlikeiy fhat thé African Heads
of State meant that to be the case. The more plausible
interpretation of the intention of the AfrlcanlﬁeadsAof
State is that in a situation where there 1s a conflict

i
between two or more States a person to qualify as a merce-

'nary should not be a national of a party to the conflict

and should . fight in a private capacity. Would there be a
difference where two States are a£ war and one of them
invites a friendly State to help her in the execution of
the war? Under Article 1 of the QAU Draft Convention, the
soldiers éf a third State could be treatéd as mercenaries
and not as priéoners of war. Cuban soldiers sent by the
Govermment of Cuba to fight for Ethiopia Qgéinst gomaila,
could, for example, be treated as merceﬁ;ries on ‘capture by
Somalia. Traditionally, solglers sent by-a“State to parti-
cipate in a conflict have been_ excluded from being-called“

mercenaries. 33 On the assumption that the above

o
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( - construction was not intended by the drafters of the OAU

Draft Convention there is need, then, for an’ amendment of
. ! \

=

Article 1 to include a provision that a person to be a

¥ mercenéry>should not have been sent by a State.
- N T ‘ .

[
Y )
'

t

C. Under the Draft Corivention on the Prevention and
Suppression of Mercenarism, 197631

‘

o . Finally attention is focused on the provision of

the “Luanda Convention”. This draft Convention is,ghe work
. %

of the International Commission of Enquiry:on Mercenaries.

- The Cqmmis$iondcompfising of 51 lawyers from Ehirtywseven

~ .

countries(das,inyited'by the Government oZ}AﬁgolaFto attend
i . the proceedings of the trial Oof the mercenariés captured
‘during the Civil War, "draft an internatioqal_cohﬁedtion on

the suppression of mercenaries, prepare a general declara-

tion on the shbjéct and. report.on the fairness of the

trial. The majority of the members of the Commission who
drafted the convention were'iéwyers with experience in
international law. But as Professor Léslie Green3S rightly
. . " points out, the Commission/gad no official international
basis and consequently, 7ts pronouncements are not authori-
. ' - ! ) . S
tative. Nevertheless, they are Stll% useful for purposes
-~ ' of examining the quéstion of definition of the term merce-
nary. Article 1 of the draft Convention provides:
- } The crime of mercenarism is committed by
, the individual group or association,
representatives of State and the State
( ; o, itsglf which with, thé aim of gpposing

N
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i - . ' by armed violence a process of self- s i
! - determination, practices any of the follow- . N ;
: ing acts: : A ;
‘ ‘ ‘ - i

d " (a) organizes, finances, supplies, eguips,
. trains, promotes,. supports or employs
‘ 1in any way military forces consisting J
of dr including persons whe are not ’
nationals of the country where they
are going to act, for personal gain
. . through the payment of a salary or amy
- . other kind of material fecompense; oo

% - o N )

oy

; (b) enlists, enrols, or tries to enrol in "
the said forces; Y

(¢) allows the activities mentioned in para-
graph (a) to be carried in any territory )
. under its jurisdiction or in any place v -
L4 under its control or affords facilities )
. for transit, trangport or other opera- ' .
tions of the above-mentioned forces. ” R

R

(YT

o “ . . ) Both the OAU and the Luanda draft Conventionsv

~ v

~ 0

, . propose to create a crime of mercenarism. 3% The definition . s N
R u o < «

rs

L of .the Luanda draft Convention however, is rather restric-- . s

w -

! . tive in that if it were in 'force protection would be-

! °

L O S A NP )

extended to. a process of se;f-determinatlon only. This‘

provision could be broadened to include the protection 6f

other major purposes of the Charter of ‘the United Nations.,

i ° o y ‘\,\a Ca
' . - "';f"'n ’ 5. ;
) Section 3: Conclusion : P s
; ‘ S e o
1 a . 7’,‘;5~ ¢ ol L
B ‘ l . ) - / ’ . “
. It follows from the foregoing™considerations that - !
: the notion "mercenary" may be defined in different 'ways.
v ‘ : i .
s This is true whether the term is defirmed in the popular ? ‘
T o .‘
sense or in the legal sense. It 'is however, submitted that ',

w

)
the popular meaning of the term mercenary is not the con-

( . X

- ‘cern of international law. 'The person qualifies to he | : ]
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called a mercenary, by what he does and the motives which )

" a
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- drive him to doing 1it. In that case a rule of interna-

1

v tional law is not necessarily violated. The mere fact that

a person participates in a war in a private capacity or o -

b uses forces should not automatically make him an ocbject of T .
. ) P St

e

international law. The reason is that international law

. has not “outlawed the use of force-per se.?’ It has only .

[

Y - limited the conditions under which force can iawfully be r
used. The pfohibltion of the use of force is found in
Article 2(4) of the Charter of the United Nations. It

;i“ 0" © provides that, "All members shall refrain in their interna-
- Ve tional relations from the threat or use of, force againsﬁ

;o the territorial integrity or political independence of any

o -3
N ¢

State, or in anyimannef inconsistent with the purposes of @

 the United Nations". If the use of force by a“party to a i ¢

een the subject

@

"1rwfully assist

o conflict is lawful, i.e. if that party has

-

of an armed attack, then, third parties ma

in the collective defence. This right of/ collective

v

defenge is .recognized under both customary international

7

- v

law and the United Nations Charter. A¥;icle 51 of the

" United Nations Charter, -for example,/gxpressty reserves the

A%
right of individual and collective sglf-defence if there is

an armed attack. It is on the basi "of the above prescrip- -

tions that some writers have just%fied the military assist~-

“
ance of the United States to the former Republic of

o

Vietnam. Professor John Norton Moore writes:

- - s
:

sgm

a— -}
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. oo ‘Assessed against this fundamental structure, - ' ) I
. . defensive assistance of the Republic of - : EPEC £
’ Vietnam is lawful under the most widely ] o
accepted principles of customary interna- L D SR

’ . - tional law and the United Nations Charter. 38 e

PR ' -
02 A, . .

Under the popular meaning of the term merc¢enary, a I

.
{

soldier is a mercener if he parti'cipates in a foreign A .

venture and it is immaterial whethér the side on which he

o
B
’
LY

fiights is using force lawfully or unlawfully. What matters ' .
£ o ~\ isgthat t’he soldier should be motivated by personal gain.

On the other hand, the internétlonal community seems nat be - ’
. concerned with a mercenary by whatever name called. 'It’l.S( . ' ;-' 3
? voncerned-with a foreign soldier who participates in an - .
; " unlawful venture and in a privaf:e capacity. This meahing | ’
is born out by the provision of the OAU Draft ConVention’ of o . i
1972. Although the United Hations has not defined the word | |

et e '
. l E3 B ~

z : : . ' . . . 4
"mercenary” in its resolutions condemning the recruitment, oo H

)

training and use of mercenaries, the focus of the condemna- ' A

tion has been on private foreign soldiers whose use of '~ o R
force is a threat to the peace, 3% a threat to the right of -
self-determination, *? and an interference with friendly .

: ’ relations between States.'! Used in this sense,. the term .

mercenary is intended to carry normative overtones, as to o

s L

)

the legitimacy of the conduct of foreign soldiers. It does ) , ,
3 noe provide an answer .to the question of whether the use of L .

foreign soldiers 1n a given case should be permissible or

impeﬁnissible. The OAU Draft Convention, 1972 and the .

! ~
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- Unlted uatlons Resolutlons in the matter of mercenames
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-have in this respect relled on t.he notion of the just war.

The just war doctrine provides that recourse to war is
permissible where the cause therefor is just.*? _This mode
of seéking to ‘clarify the legal pogition of mercenaries is
not entirely a creature of contemporary international law.
Many classical writers were equall{ more concerned with the
justness of the cause which foreign soldiers fought than
with thelr motivational factors. Victoria, for example/

state:

7 1 also maintain that those who are prepared
to go forth to every war, who have no care
as to whether or not a war is just, but
féllow him who provides the more pay. and

- who are moreover, not subjects, commit a
mortal sin, not only when they actually go
to battle, but whenever they are thus will-
i 43 .
ing.

:

Grotius also pointed-out that:

Those alliances which are entered 1into, with
the Design and Promise of Assistance in any
war without regarding the Merit of Cause,
are altogether unlawful; so there is no
course of life more abominable and to be
detested, than that of mercenary soldiers,
- who without ever considering the Justice of
what they are undertaking, fight for the
"Pay; who By their Wages and Goodness of the
Cause Compute. ¥

‘Certainly, the meaning of the just war doctrine
has changed. A war was considered to be just when it was a

N

punlshment for a wrong. 45 And each State was competent to
Ta

‘determlne what was just and what was not. Today, resort to

the use of force is permissible or just only if it 1s con-

sistent with the purposes of the United Nations Charter.

o
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In 'this study, therefore, a definition of merce-

1

nary, that is recommended is a person who:

(a). recruits or is recruited to take part
in an unlawful use of force;

{b) 1s not a natlonal of a party to an
armed conflxct and

(c) has not been s‘ent by a State on offi-
- eial duty. .

w

- " It 1s clear from the above recommendation that

:soldlers-.sent by a State are excluded. ' The reason for

’

recommending the -exclusion of soldiers who have been sent
by a State on off1c1al duty from the deflm.tlon of ‘merce-
nary is not because such use-of force ls always permlss:.-

ble, rather, it is because whenever the State 1tself
L

.becomes a direct party to t;he carzying out,of hostilities
_against other States, 1t -is directly answerable to the

‘offended State in particular ahd to the international

community in geﬁerél. The 1nquiry in this study is limited
to'thg lawfulness of the use of force by individuals in

thelr private capacity, across international boundaries.

. The direct participation of the goverhment déstroys the

private nature of the use of force by 1individuals and it’

becomes a public undertaking.

'

s

.

et e B B R RIS s i e 2T 105 R b e
N )




X e TS K

PEETS

5.

6.

9.
10.-

11.

12.

13. .

14.

- 21 -
, FOOTNO&ES

For example, in the following resolutions:

U.N. G.A. Res. 2565, 23 U.N. GACR Supp. (No. 18) at.5
U.N. Doc. A/7218, (Dec. 20, 1968); ' ‘ ’

U.N. G.A. Res. 2548, 24 U.N. GAOR, Supp. (No. 30) at 5

U.N. Doc. A/7630, (Dec. 11, 1969).

K]

U.N. G.A. Res, 2708, 25 U.N. GAOR, Supp. (No. 2B) at 7
U.N. Doc. A/8028, (Dec. 14, 1970). -

U.N..G.A. ‘Res. 3103, 28 U.N. GAOR, Supp. (No. 309 at 1
U.N. Doc. A/9030 (Dec. 12, 1973). '

G. Schwarzenberger, "Terrorists, Hijackers, Guerrillg—
ros and Mercenaries," 24 Curr. Leg. Probs. (1971),
257. ; ’ ; -

In the Trial of F.E.R. Steiner - A:Court—Martiai,
Sudan Law Journal and Reports (1971), 147, 171.

Quoted in S.E. Finer, "The Second Oldest Trade", 37
New Society (July 15, 1976), 129, 129.

E. Kossy, Living with Guerrilla (1976), 239.

See H.W. Halleck, International Law and. Laws of War
(1861), 383. ;

The Shorter Qxford English Dictionary (3rd ed.,
reprinted 1965), EEES. ]

, See, Sir Graham Bower, "The Nations in Arms,". 4

Transactions of the Grotius Society (1919), 71, 74.

Ibid.

'See, M. Vale, War and Chzvairx {1981), 155,

The reorganization did not lead to a complete elimina- .
tion of the foreign soldier in those. armies. The

. Gurkhas in the British Army and the French Foreign

Legion have foreign soldiers.’

M. Machiavelli, The Prince (trans. by G. Bull 1961),
77-90. )

Ibid.

J.M. Gilbert, Tudor Mercenaries and Auxiliaries 1485-
1547, (1980), Z7. Bee also generally, R.W. Gorund,
Machiavelli and the Mercenaries," 6 J. Mod. Afr. Stud.
(1968), 295-310.




16.

17.

18.

‘19,

‘A. Mockler, The Mercenaries (1970), . 10.

o
ARLLARSNEEE,

- 22 -

C. Legum, "why Britain Must Keep Mercenaries Out of
Rhodesia," The Observer (Aug. 8, 1976), 8.

See in the Trial of F.E.R. Steiner, A Court-Martial,
supra note 3; The Observer (Aug. 8, 1971), 4.

In the Trial of F. E. Steiner, A Court-Martial, supra
note 3. co ’ -

<

For the text of this Protocol, see (1977), 16 Int'l L

. Les- Mato 13‘910

20.

21,

22.
23.

24.
25.
26.

27

28.
29.

International Convention Against the Activities of
Mercenaries, in Drafting of An International Conven-
tion Against the Recruitment, Use, Financing and

"Training of Mercenaries, see U.N. Doc. 4/366/Add.l at

10 (Dec. 4, 1980). See Appendix 3, infra, Art. 1.

‘Maqy delegates to the Ad Hoc Committee mentioned that

the draft convention submitted by Nigeria would
provide a- good basis for the work of the Committee.

" See-Report of the Ad Hoc Committee on the Drafting of

an International Convention Against' the Recruitment,
Use, Financing and Training of Mercenaries, U.N. GAOK,
Supp.  {(No. 43) at 20, U.N. Doc. A/36/43 (March 17,
1981).

Doc. CDDH/III/GT/82 (May 13, 1976).

See H.C. Burmester, "The Recruitment and Use of
Mercenaries in Armed Conflicts," 72 Am. J. Int'l L.
(1978), 37, 39.

See U.N. Doc. A/35/366/Add 1 at 10 (Dec. 4, 1980).

Quoted 'in 6 Afr. Political Economy (1977), 73.

J. de St. Jorre, The Nigerian Civil War (1972), 322.

R.E. Curtis, ""The Law of Hostile Military Expedltlons
as Applied by the United States, 2 Am. J. Int'l L.
(1908), 1, 21. -

| :

H.C. Iurmeqtet, supra note 23, 53.

A.D. McNair, "Laws Relating to Civil War in Spaxn," 53
L.Q. Rev. (1937), 471, 496-97. On the question of
motives, G. Schwarzenberger states, "to establish
legal categcrles by reference to motives, such as the
economic incentive, is risky; for the most members of
the species of homo habilis (rather than sapiens), on
most’ coccasions appear to act from mixed motives, supra
note 2, 281. -

’




30.

31.
32'
33.

34,
35.

36.

38.

39.

40.
41.

42.

43.

- 23 -

The Report of the Committee of Privy Counsellors
Appointed to Inquire in the Rec¢ruitment of Mercenarx.es.

Cmnd., 0502 (1Y/b), para. 7.

OAU Doc. CM/433/Rev.L., Annex l; see Appendix 1, _1_9_553 {
See N.Y. Times, (Aug. 18, 1978), Al, Col. 2.

See“J.!'ﬂ. Gilbert, .ggpfg_ note 14, 26.

Quoted in W. Burchett and D. Roebuck, The Whores of ' . -

War: Mercenaries Today (1977), 237; -see Appendix 2.

Green, "The Status of Mercenaries in Internat:.onal
55. o

8 Isr. Y.B. on Human Rights (1978}, 9, ‘ o
The use of the word "mercenarism" has been objected to PR
by some States because the word 1s found neither in | )
Spanish nor in English. A $ee Summary Record of the 2lst |,
Meeting, U.N. Doc.. A/C.6/35/SR.21, 3, 10 (1980) -
(Comments of Mr. Vinal and ‘Mr. Anderson).

L.C.
I.law'“

See W.M. Reisman, "Humanitarian Intervention to Protect ’
the Ibos" in Humanitarian Intervention and the United
Nations (ed. by R.B. Lillich, 197 ), 167, 177.

J.M. Moore, Law and the Indo-China War (19‘.’2), 359.

for example, U.N..SC. Res. 199, 19 UNSCOR Supp-: .
1964) at 328-29, U.N. Doc. s/6129, (pec.. - - - "
U.N. SC. Res. 289, 25 UNSCOR Supp. (Oct.-" - * .

at 13, U.N. Doc. S/10030 (Dec. 8, 1970).

See,
(Oct- Dec.
30, 1964);
Dec. 1970),

26 U.N.,
(Dec. 14,

G.A. Res. 2708,

GAOR, Supp.:

For example, U.N,
1970) .

(No. 28) at 7 U.N.
<

For example, U.N.

(No. 14) at 11-12,

G.A. Res. 2131, 20 U.N. GAOR, Supp.
U.N. Doc. A/6014 (Dec. 21 1965) .

See generally, J. Dugard, "SWAPO: The Jus-ad Bellum and
Jus-in Bello,"” 93 S. Afr. L.J. (1976), 144; D.E.
Graham, "The 1974 Diplomatic Conference of the Law of
War: A Victory for Political Causes and 4 Return to the

Just War Concept of the Eleventh Century," 32 Wash. &
Lee L. Rev. (1975), 25: F. Kalshoven, "Reaffirmation.

and Development of International Humanitarian Law
Applicable in Armed Conflicts: The Dx_plomatlc Confer-
ence, Geneva, 1974-1977," 8 Neth. Y.B. Int'l L.

(1977), 107; A. Shaw, "Revival of the Just War Doc-
trine," Auckland U.L. Rev. (1977), 156.

F. Victoria, De Bello, Arts, 1 and 8. Quoted in J.B. .
Scott, Lay, The State and the International Community T
(1939), 328, P \ e




Vs BRI > b

i . 44,
45.

46.

| o - 24 -

2 Grotius, De Jure Belli Ac Pacis, Bk. II (trans.
Classics of International Law, 1925), 585-86.

F.X. De Lima, Intervention in International Law (1971),
7. :

See R.E. Curtis, supra note 27, 34.




wt s e

sl e A ¢ 8 RS ARERA 10 a L w e e, P PR TAFCICIL U SRS S IS o Yo o

CHAPTER 11

THE USE O\P MERCENARIES THROUGH HISTORY
\

: e
/ The use oF.pefcenaries in armed conflicts is ane

old phenomenon. \The me;rcenary soldier is to be found in

almost every higl\‘ly organized society.! A great deal has

been written on t?xe subject but in the context of this

study it/ would be | too ambitious a task to retrace the

history [of the use of mercenaries from a:ncient times to t'he'
)

present day. Therefore, only a brief éurvey “ig offered and

not necessarily in a chronological order. Among the

~salient points to be emphasized are: who are these merce-

naries; why was it necessary to engage' them? and how were

they recruited?

Saction 1l: 'rlie Role of Mercenaries in Armed Conflicts

‘e

Greek tradition named the Carians as the first
mercenaries: The earliest mércenaries are those of the
Saite Kings of Egypt, beginning with Psammtichus 1 (650
B.C.). His mercenfafies are described by Herodutus as
"Tonians and Carians",‘ later "Greeks and Carians". The
Cariaxis and.Asiatic Greeks, between them monopolized dynas-
tie.sj‘; in the sey'éhth and sixth cepgturies E}.C.nz

Probably the most prolific period for Greek

soldiers was that of the Successors' Wars (323-301‘B.C.).l
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They went as far as Cyrene and Carthage, and as far east as
the Bosporan Kingdom of the Black Sea.  r But Greek merce-

naries were only a part-of the mercenary population of the

o

R T e

Hellenistic-World. Barbarian fighters also were a source
of soldiers for the great powers. Carthage, for example,.

r3
recruited from the best fighters of Spain, Italy and

T TN e

Nértbefn'afric§;3 ) @@
In Italy, during the thlrt;enth, fourteenth and
fifteenth centuries, the army(consisted of mercenary sol-
diers and mass levies. The mercenaries of the thirteenth
century served as individuals while those of the fourteenth
and fifteenth centuries were mercenary companies of the
iéoﬂdo;tiéri. The majority of these mercenaries came fraqm -
Gérman&.“ - u
‘ ‘In Enqland, the employment of foreign soldiers by

her rulers is as ‘0ld as the nation itself.’ Tacitus speaks

of the Qatari,.the Tungri, and the Usipi, German auxi-

liarigs who:assis;ed Agrigola i the conguest of Brigain.

The first Anglo-Saxons were invited to Britain as merce-
nariesrand they were awarded grants of land "on condition ' .
tha£ they protect the country"”. Mercenaries comprised "the
élite corps" of the’séxoh fyrd,. the forerunners of the -
Tudor militia; while under the;Normans, "the most signifi-

cant military exﬁense" was the outlay of hired soldiers. _ . ’ - ~yii
They played a su%stantial part in pre.and post—-conquest 5

‘
. t

. - warfare.




As regards the Tudors’ foreign soldiers figure
prominently in the ver.yl foundation of their regime. Henry
VII, while still EBarl of Richmond and fugitive in PFrance,
received money, ships,' artillery and auxiliaries of about
two thousand from the government of Charles VIII. ® E“orgign
soldiers figure p;:ominently* in the military annals of the
remainder of the reign. Those mercenax.;ies and auxiliaries
recruited at the beginning of the reign were almost exclu-
sively lands pikemen and heavy cavalry. Pikemen and men-
at-arms were recruited;r;\ainly in Germany and Holland, while
light-horsemen, acquired initially from the same territo-
ries, were increasingly sought among the bands of ltalian
and Spanish free-lancers and among the exiléd Albanian and
Greek Stradiots. Those soldiers equipped with firearms

were Italians or Spaniards. ’

During the Crimean War, Great Britain recruited ' e "
mercenariés from Germany, Italy, Switzerland and the United ,
States. . However, their‘role was not very significant.

Many of them were hit by cholera and hostilities were sus- 4

‘pended on February 1, 1856 before' they could be commi £ted T e—

to battle. B8

'I'he\emplcyment of mercenaries by the Katanga

secessionist in the Congo (Zaire) ? from 1960 to 1963 and
their subsequent use by Tshombe and Mobutu Governmen;:s
against the Simbas from 1964 onwards marked the first occa-
sion since the Spanish Civil War that a group of foreign

volunteer £force had been employed on a large scale.
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According to Mocklerl!0 the history of the Congo/Zai;e con~
flict félls_con&éniehtly into three periods: the Katanga
Secession, from July, 1960 to January, 1963; tﬁe Simba War‘
from July, 1964 to the end‘of'l965,.and a ée}iod of plots
against Mobutu, from early L§g§ till November, 1967. ‘

n

The Katdnga mercenaries came .from France, Belgium,
é;italn,_Southern Rhodesia’;;d South Africa. Most of them
were ex-servicemen. VTheyucame from various walks of life
and the motives for enllstment.ranged'from financial
reasons, doﬁestic trouble and lust for adventure to a
desire to serve what they considered a good cause.

The first group of French mercenaries were under
the command of Faulqges, who had been an officer in the
Legion. Other French officers and NCO's went to Katanga
later. Among these was Bob Denard who had been an NCO in
the French m;rines and later a policeman in Morocco and
Aigeria. He taok over command of the mercenaries for the -
last battle against the United Nations.

The Engiish-speaking'méréena¥ies wére under the
command of Capiéain Richard Browne, an Englishman. They
included Alastair Wicks who had emigrated after the War Eé
Rhodesia; Jeremiah Puren, an Africaner who waé/appoxnted
titular Commander-in-Chief of the Katangese air . force, Mlké
Hoare, born in Dublin,  said to have fdhéht in' Burma after
which he emigrated to South Africa, and Jean Schramme a

¢

Belgian ex-planter.

P

€
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These mercenaries were behlnd Tshombe in his

\ struggle aga:mst the United Nations. !! 'The struggle ended
’ when ' Tshombe was defeated in _tln\e early par‘[r. of 1963. With
the end of the ;attempted\ secession of Katanga the United
Nations Force was withdrawn o;'i‘ .:{1f1ne 30, 19640. 12

T

Following the withdrawal of the United Nations -

Force, the situation in the Congo rapidly deteriorated. .on -

7 l

Jd;y 9, 1964, Cyrille Adoula, "who had. resigned' was re—
%;m
placeé‘ by “Moise Tshombe as Prime Mlnlster to kread a tran-

sitlonal government with-the main task of preparlng the

forthcomlng elections. Tshombe had (just returned from L

L

ex{le. , Shortly, there_after‘,,a revolt, known as the .S:imba

!
{
revolt against the central government started in the pro-
. . . - v ‘
vince of Kwilu.” It was led by a former minister, "Piérre
Mulele. The revolt received moral and material support .

from the Chinese. The Chinese action led the Amérleans to

"\

support the central government. They supplled planes

including the- large D13Q transport- planes and pllots

© The' Simba revolt was initially-sucbessful in that
the insurgent forces extended their control over vast
regions in the eastern part of the country including -
étanleyville, where they establls_ﬁed a dissident gbvern_ment
under Chllristophe?r Gbenye.

With increas,ed military assistance from Belgium
i . o ]

and the United Sta‘tes,n Mr. H'I".s'hombcla attempted to regain the
lost territory. He ‘a‘.lso recru‘iteé mercenaries. He galled

Mike Hoare and Jerem Puren from South Africa and gave then

oy
\1\‘ R 7
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* & c¢ommission, to form a group of .whité mercénaries to be
* ~ i

oo ~ known as ‘Five Commando. Sc¢chramme-and the Katangese gen—

¥
-

darmes, over 8,000, in all, crossed the border from Angola

) 3 [ L . -
. s

)

and re-entered Katanga. Hoare was the commander of the

e ’ ¢ B
mercenaries in the field, Puren wag‘the liaison and

N
N

administrative officer, while Wicks was the second. in
© command . 13 o, ‘ . 2
- a N 4 . ‘7 o

By October, 1965 phé mercenaries had recaptured ‘

the towns from the Simbas and the revolt collapsed. After
the collapse of the Simba revolt, General Mobutu led a coup
¥ . ” . ’ 4 . @

on November 25, 1965. Tshombe went’ intdo exile once _again.
On June 30; 1967, Tshombe.was kldnapped on a
prlvate flight to Majora and was Tlown t? Alglers. On July

5, 1967, a cable from the PreSLdentJof the Democr@tlc

’

é ) ‘ Republic ¢of the Congo was ﬁransmlttéd to the Security Coun-
:
§
H

o
L3

cil stating that a group of mercenariés had.been parachdted
2 = r
: at the Kisangani airport. Mercenaries of Belgian, French

' f, ¢ 2
and Spanish origin, jointly with former Katangese gen-

darmes, had started hostilities at Bukavu. On August IO,

.

1967, another cdﬁmunication‘from the CongoleéeuMinister for

Foreign Affairs was transmitted to the Securlty Council in

i

v whlch he informed the Counc1l of the presence at’ Luanda of

o

mercenaries and.two planes: quuestfng action by the Secu- '

- " rity Council, ‘the Minister for Foreign Affairs, and ExtérﬁaL

®

Trade of ‘the Democratic Republic.of the Congo, on November

vy -

3, 1967, charged that on. %he evenlng of*November l, an

{‘ " armed band of mercenaries had’lnvaded the Congolese’ - .

-~ . v . .
‘ , .
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] te;ritozy'at Kisenge. Although all mercenaries had been .

. from Congo after their defeat at Bukavu. Pressure was
“ 7
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7

ordered by his government to leave the country as from July

TN N
. o,

1967, he said in a letter to the-;ig?reSJ.dent of the Security

Council that the mercenaries under Major Schramme had . g
o
rebelled and pacuplied Bukavu where fighting had again bro- . 5

<

ken out on Octpber 29, 1* On November 5, 1967, the forces

of the central government retook Bukavu. One hundred and

1 @

eleven mercenaries led by Schramme crossed over into Rwanda

3

x .
iy L]

applied by Western Countries on President Grigoaire .

o
i

Kayibanda to release and wepatriate the mercenaries rather 0

than extraditing them to Congo to stand trial. 15 s

.y . - ™~ !
Before the outbreak of Angolan War in .1976, -merce— . 1 -

naries took part in two other wars: in the Yemen and .

Nigeria/Biafra conflicts.a Their participation in the Yemen

et

Clv:Ll War 1s examlned first. - W e .

"The Civil War 1in the Arab Republlc of Yemen (North ° ’ '

h

Yemen) 16 toock place from 1962 to 1970 -between the Republic o

Government in Sanaa and the royalist forces. The confln.ct Des

began in September 1962 with the overthrow of the Imam by a &

5
|

group of republican officers. For a period of oe:.ght years

the Imam tried to retake power with tribal forces organized

.with the help of Sauda Arabia and a group of mercenaries. ﬁ ¢
% ‘

o

The republlcan side was supported by Egyptlan forces, at-

one time numbering more than 60,000 men. The conflicdt also

0

"witnessed the presence of a’ small number of United lations

=

observation mission between July 1963 and September 1964. =~ o

&
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The firsr/European mercendries to help the - o

Royalists arrived in Prince Mohammed Hussein's camps in K

November 1963. About half of the mercenaries were\k French IR

¥ ' + ~ ¥

and Belgian who were ruostly weapon 1Lnstructors, and.the
i e

other half were British, worklng on conununlcatlons and as,
medlcal assistants. These were seldan more than flfty '

mercenarlies with the Royallsts at any one time. The system

used was ‘one of rotation: a mercenary would serve for six
months, and then be recalled and replaced by another.

‘ ~ o
Among the British mercenaries was Major John Cooper, who -,
- . ’1 . PN

had been a member of the Spebial ALr Service, the regin'le‘nt

which foughit behind enemy lines during the Second World War

and agalnst communlst' guerlllas in Malaya -from 1951 to
1959, After that he vl'lad ‘been 1in the service of the Sultan

of Mascat and "Qnan agalfxsi:/the rebelliocus Imam of Oman-

> Another was Ahthcny AleXander Boyle, son of Marshal of the

L]

. Royal Air Force Sir Dermont Boyle, who until ‘October 1963

sérven;\.- as Aide~de-Camp to the British High Commissioner in

" ‘Aden. Some of the French and Belgian mercenaries had

fought for Moise Tshombe 1n Katanga province in 1966 and
B \,,
1962. Their chief was a former French Colonel who had

participated in the abort:.ve 1961 0.A.S. Coup 1n Alglers.
By the end of 1968, all mercenaries had left the Royal:.st .

camp. -Their pay averaged $900 (£321) per month. 17 Drlnk,‘

women, glory and loot were unobtainable.'®
The Nigerian Civil War !¥ broke out n July 1967
after the proclamation of indgp_endené:e of Eastern Ni'gerla
e, / - .

&
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.'Fede,i:al side to consider offers which he claimed he

as the ‘H'Republic of Biafra” on 30 May of the s..”ame‘y‘ear.

The. war ended in 'January‘. 1970 after Biafra was defeated.

Both the Federal Military Government and Biafran

,seqeés;dnisté sought the help of mercenaries. In a letter

to the Times of London, ‘Mad Major' Mike Hoare, 20 disclosed

" . that he had visited first the 'Biafran side ard g,héxi ~t'he .

-~

received from both sides to help in their struggle:

~

In 1967, the Nigerian federal government employed

‘South Africans, Rhodesians, Britons and Egyptians as pilots

to bomb Biafran targets. 2! The Soviets would not fly the
planes they had sold to Nigeria. In July 1967, John Peters
'Mad' Mike Hoare's successor in the Congo, arrived in Lagos:

and signed a contract to recruit pilots to fly converted

DC-3s on bombing raids over Biafra. British, Rhodesian and

South African pilots were hired at £1,000 a month paid 1nto

Swlsg bank accounts. All living expenses 'in Nigeria- were

I

-covered by the Féederal Government. 22°\Peters received a

large commission for every man he hired but neither flew
nor fought himself. There were usually never less than a
dozen pilots, sometimes rising to twent&. n

. In Biafra, mercenaries were used 1n ground opera-
tions both in combat and as instructors. The first rt;ercef
na;:y signed on by Ojukwu was Hank Wharton, the German-
American -airline operator contracted to run guns ta Birafra.

He operated three super—~constellation aircraft. The crews

consisted of mainly Americans and Germans and ‘many had

’

. s
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Jfféwh in’ the Congo. ‘Wharton charged the Biafrans £25,000

payable xn‘advance and’ n cash, for the round trlp.

Another famous mercenary on the- Brafran side was Alistair
W1cks. He had emlgrated to Rhodesia’ after the Second World

War and 'had served under Hoare in the Congo._ Wicks made a

© contrac¢t with O]ukwu tg airlift arms and supplieé using a

'small independent Rhodesian airline operated by another

mercenary, Jack Mulloch. A few mercenaries also flew in-a

>

combat role for Biafra.

The use of mercenaries in ground operations by

'Biafra seems to‘hébe been undertaken upon the advice of

¢

Jvaues Foccart, General de, Gaulle's secret service chief
and- spedlal adviger -on Afrlcan affa1rs.23 Foccart had
already been active in. obtaining arms for Birafra tbrouéh

French arms dealers. Biafra's first batch of mercenariés

'was organised Jacques Foccart's office and a former
gan . q !

French foreign legion officer‘éalled‘Roger éaulques.
Faulques had_féught in the Second World War, Indo-China,
Algeria, Katanga and the Yemen.ﬂ In return for providing
100 men for a period of six months, the Biafrans paid him
5;00,000 through‘a Paris bank. However, only forty-nine
xnéﬁc9naries actually drrived in Biafra in late 1967. By
early February 1968, all but four were out of Biafra.?2*
;he most important mercenaries of the four who stayed were
Rolf Steiner and Williams who had fought in the Congo and
become Tshombe's bodyguard after the latter's exile to

'3 .
Spain. These two were Jolned, in the summer of 1968, by a
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handful of new mercenaries. .
The ‘Steiner éroup' specialised in trainrng and
. leading the Biafrans in guerrilla style operations.  They :
&ere paid ﬁl,OOO\a month on the average. |
e . The importance of the use of mercenaries:in the
Angolan Civil War lay in the involbement of the super-
powere than the meroenaries themselves.

:In April 1974, Portugal's armed forces overthrew

’the government of Marcello Caetano and the new government
’,moved in the dlrectlon of 1ndependence for. Angola, which
had been a Portuguese colony for 500 years.. In early 1975,

the Portuguese announced the Alvor Accord under which the
A
three liberation movements would partlcipate with the’

Portuguese in a transitiocnal governﬁent,that would. operate -
until the outright grant of independence on ﬁovember 11,
1975. 25 Having been accorded political.legitimac§:ﬁy
Portugal‘e new military regime, the three oompeting libéra-(
tion movements B fought for politioal and miiitary paower.

N Each of Angola's three major liberation movements
has a separate army, separate political structure, and -
separate sources of external support.éQ

The National Front for the Laberatlon of Angola
(FNLA) is led by Holden Roberto and draws its popular
support from the 600,000 to 700,000 strong Bakongo commu~
nity of Northern Angola, whichlcomprises about 13% of the

population. The FILA recelved 'direct material assistance

“

"1
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" been provided.33"
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from the Chinese and financial assistance from the United
States. 27

The National Union for the Total Independence of

Angola (UNITA) resdited from a split within the FNLA and 1is

directed by Jonas Savimbi. 28 1Its base is among the two

million Ovimbundu of the Central Benguela plateau, who

) : .
comprise 38% of the population of Angola. 2% UNITA did not
receive significant outside help until early in 1976, Qhen
Savimbi cultivated supportafrom the United States, Britain,
Zambia -and South Africa. \ o

The Popdlar Movement for the ﬁiberation of Angola
(MPLA) was led by Dr. Agostino Neto, a Portuguese educated
phy sician. The MPLA draws its primary support from the 1.3
million Mbundu people of the Central and Eastern Angola,
who make up abkout 23% of the country's populaticn. 390 The
MPLA received massive arms support from the Sév1et Union
and large numbers of combat troops from Cuba. 31 .

But the involvement of a large number of Cuban
troops on the side of the MPLA in late 1975 seeéems to have
been due to.the intervention by the United Statés, South
Africa and mercenaries. In early 1595, just as the Alvor
Accord had been arrived at, the National Security)Counéil“s
f40 Committee" authorized a covert American grant §f

$300,00 to the FNLA.32 Again in July 1975, another covert

program to beef up the FNLA and UNITA was approved and by

‘the end, of 1975 military hardware worth $30 million 'had

.\\ S o . B T T T L To e S =Comapts N ST i P o w
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In October 1975, UNITA and FNLA were joined by

South African regular forces and mercenaries. 3% The majo-

rity of mercenaries came froﬁ Great Britain and the United
States. |

On November 25, 1981, the Rgpubii; of Seycﬁe{}es
was the subjéct of ar armed attack by a group Qf ﬁi}ce;
naries. 3% Michael Hoare, wﬁc had been involved in previous
mercenary activitles iﬁ Africa, made plans for an §;tem§t
to overthrow the Government of Seychelles with avaréé of

mercenaries. 35 To accomplish his objective heé - recruited in

South Africa over fifty individuals. The plan consisted of

sending to- Seychelles an'advance groupxof:mercenaries.9bder
the guise of tourists, with specific assignments allotted
to them. 37 Eight men and one woman were chosen for that

purpose, and they travelled to Seychelles on various dates

. quring October and November 198l. The main body of the

force arrived at Pointe Larne International Airport in
Mahé, Seychelles on November 25, 1981, having flown from
éwitzerland. The mercenaries took control of the airport’
buildings and control tower. They later hijacked an Air
India Boeing 707 with 65 passengers and 14 crew and ordered

the crew to fly to Durban, South Africa. 38

Section 2: Pactors Determinig the Use of Mercenaries

1

In the preceding section the. description was about

where mercenaries have been employed and the ‘role they
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cult to recruit local persons. Third, the availability of

" "Moghul armies", were still essentially the same as they

‘had been in the early sixteent'h century. They were com- o

- 38 -
played. Th:.e ‘section exanu.nes some of the reasons which

led to the.u: employment. A number of reasons explain the ]
) v

use of mercenarles in Italy in, the- thirteenth century.

d o .
First, the economic expension of cities like Florence.

.Genoa, Venice and Milan enabled the system to empl.oy merce-

naries. Second, fact:.onal:.sm withm Italy made it d:.ffi-v
large groups of*under—-employed fore'ign troops. 39

Want of skilled combatants seems . to be a common
reason for the emplcyment of mercenaries. During the
re:.gns of Henry VII and of'Henry VIII, the employment of
(n"le‘:"cenaries, lfor example, wes due to the fact that they

were better and they were. indispensable. Henry VIII

-

- engaged in three wars with France’ during his thirty years

.reign of England. The Englisn army lacked pikemen, it , .

lacked gunners,.-and it was almost deficie‘nt 'in heavy horse.
Consequently, Henry. VIII enlisted fo’reigners by . .tﬁonsands.
Those mercenarles and auxiliar:.es thalned at the beg:.nnmg
gf the reign were almost exclusively plkemen and heavy
cavalxy. The employment of such specialists’ attends to the
obvious deficiencies of Henry 's ‘own, national forces “ 0. |
In the eighteenth century, European mercenaries .

were employed in India for the same reason of want of

Ee

"skill. The m:.l;.taxy system of India had stagnated. 'fhe

pletely untrained, except in skill-at-arms, they were
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‘political opponeht inside Katanga and head of the opposi- BT

¢entral government, which never accgpﬁed the independence
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‘'without regular subdivisions, subordination of -command,

staff and were quite incapable of manoceuvre. Fram the

middle of the eighteenth century orwards, the Indian rulers

beggn to pay foreién.office;s to réiée and train battalions
and brigaéeé of regular iﬁfantrytpn‘the Européép.pattern.“l J
" A number of factors account for Great Britain "£o ‘ ;
re;ruit mqrcenariés for the Cfimea. _Fifst, ?rﬁésié anq
Austria refused to jdin Great éritain and‘F#aﬁcé‘in tﬁe Qér

f
i

against Russia, Second, emigration and high wages made-

’ , !

local 'recruitment very difficult.“2 i

The reasons for the e@ployment of mercenaries by

Tshbmbe.during the Katanga secession are fairly obvidus.

President Tshombe of the newly ihdepeﬁdent State of Katanga - I

needed an" army to ward off three threats. First, the

_northern half of Katanga was inhabited mainly by the Balub&

.tribe, whose leader, Jason(Senawe, was Tshombe's chief

tion political party, 'the Baluba Kata. The Balubas were

" not prépared to be domindted, and bands of their youéhsh

‘armed mainly with sharpened bicycle chains, were alreédy

forming into gangs. The second threat' came from the a

~

of Katanga and which eventually was to 'invade' Katanga on

‘r

several occasions with units of the Armée Nationale
Congolaise (ANC). Tﬁe third threat came from the United

Nations forces, for from the, very beginning the United

Nations condemned the‘secesiaoh. Although Tshombe had a

¥ v
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large number of Belgian troops who were stationed at the

enormous military base Qf\Kamina, he turned to merce-

naries.*3 The reason given for Tshombe's‘use of merce-

naries was that he wanted to keep his independence."* For

the implication of African governments employing merce- :

naries as Tshombe did, Professor Ali Mazrui makes the

' fglléwing poiqt:

% From one point of view, the employment of
mercenaries by an African government ) a
should be more consistent with the coun-
try 's sovereignty than a request to an-
other country, or even to the United ’ ;
Nationg for a loan of troops. ’ o

By buying foreign soldiers for his own

use, Tshombe showed, 1n one sense, greater
independence than‘Lumumba had done when, he

invited the United Nations to help hum.

After all, while Tshombe's mercenaries

were presumably answerable to Tshombe who *
paid them, the troops to the United

Nations were never accountable to Patrice

Lumumba. 45 :

* The reasons for the employment of mercenaries by .
the Royalists during the Civil War in the Yemen seem to
‘have been military and not necessarily indirect interven-—.

tion by other States. The Royalists had plenty of money

but lacked troops. Given these conditions, mercenaries

3

- .went out to Yemen to teach the Royalists fighting methods,

and advised the Royalist Commandess on the strategy and ,}.

tactics. ® On the point that other States did not sponsgor

mercenaries in the Yemen Civil War, A. Mockler concludes

that, "although most of the mercenaries in the Yemen were

'
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( French, the French government had nothing to do with it." "7
| The involvement of mercenaries 1in the Nigerian
Civil war Qas due to a combination of military necessity
and foreign intereseag; éoth sides in the civil war were
reluctant to use the%:‘ First, senior officers in each army
had fought against them in thé Congo under the United
Nations flag and knew their failings and limitations. %8
Secondly, both sides in the Fivil war did not want to annoy
the OAU which had already condemned the uSﬁncf mercénar{es
in Africa.‘f9 In 1967, £he Nigerian federal government ‘
employed mercenaries as pilots to bomb Birafran targets.50
' Russian MIG fighters and Czech Delphins had 4;en delivered
to the Nigerian Federal Authorities but there.were no
:éﬁalified Nigerian pilots. Therefore, the Federal Authori-
ties turned toc mercenaries. | '
In employing ﬁercenaries, the Biafrans were more
-~ Qdesperate ;han the Federal Authorities. When Cplbnel
' Ojukwu was asked whether he should use mercenary troops to

s s i
assist the war efforts he is said to have answered:

" : I do not exclude the possibility. Lagos
is uysing them. 1In our struggle for exist-

ence I would fail my people if I did not
use every means at our disposal to defend

ourselves.

v . Besides military necessity, the use of mercenaries by
Biafra was due to foreign interests. According to A.
Mockler %2 the first group of fifty French mercenaries were

( part of an arms' deal arranged by private French interests

g




presen
B

which insisted that Ojukwu had to accept those ‘advisers'
if he wanted to receive the arms. "Private interests may

i

also have been responsible for sponsoring fifteen merce~

4
naries who arrived in the autumn of 1968. French and

British business interests wanted to protect théeir invest~

_ ments 1in Biafra. 33

The involvement of mercenaries in the Angolan

civil War 1s said to have been due to the \United States'

backing of‘FNLA and UNITA.%* The CIA was eported to have
recruth§ Amerlcan and European mercenarles to flght in
Angola agalnst the MPLA.®5 1In an article in the Christian

+

Science Monifor of January 2, 1976, David Anable rewealed,

"the CIA is indiréctly recruiting American ex—serv1pémen,
traiding them, dispatching them to Southern® Africa ... and
prdéviding them and indigenous éorces with light/and heavy
wgapomty'i 56 Anable reported that at the time there were

EhY
already 300 American mercenaries operating in Angola. Most

,of them were with the UNITA forces in‘the southern and

v

central areas, while one unit wds”working with FNLA in the

North.

The United States denied any government lnvolve—
ment 13 the recrULtment of mercenaries. When asked about .

the reports, White House Press Secretary. Ron Messen,

replied January 2, 1976, that no U. S. Government agency was

oy

recrumtlng or tralnlng Amerlcan mercenaries in Angola.

Pr951dent Ford confirmed, "The United States is net train-

ing forelgn mercenaries in Angola. ws?
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In testlimomy on August 9, 1976, before: the- House

International Relationis Committee Special Sub-committee on - ‘ .

Investigations, Assistant Secretary of State William E.

Schaufele, Jr. denied the involvement of the United States -

-
.

Government and' the CIA: N

Angolan authorities charged’' the defendants
with being mercenaries and with being the . .
agents of foreign interests and governments. - .
The United States Government and the CIA -
4 [Central Intelllgence Agency] were often Lo .
. mentioned but I wish to emphasize that no - - .
’ ‘evidencge aof any, sort, apart from undocu- L .
mented and vague charges, was ever pre- . ©
W sented, that is unless you consider that )
the claim that the mercenaries were paid ’ L -
in "crips $100 bills" a charge apparently -
made much of, constitutes proof of J.nvolve- L.
ment by te United States Government. °8 . o

'The statement of William E.. Schaufele,* Jr. above is dJ.ffJ.—-

cult to reconcile with evidence to the contrary which has

been disclosed through a number of sources.? Legislation

which was passed during the Ford administration to restrfé

covert operations including the use of mercenaries has heen

L
a3

repealed under the Reagan administration. 80 This may pave '

. . ) -,
the way for the ' CIA to employ mercenaries in many Third

v

World Countries.’ . ' ‘ -

The complicity of the South African Government in

the attempted overthrow of the Government of Seychelles -by

v

mercenaries in November 1981, cannot be ruled out. The -

United Nations Security Council Commission bf.Inquiry .

A

x
‘ . »

appointed to investigate the origin, background and finan-
cing of the attempted overthrow did not find any direct

evidence of the South African involvement. The .South-~-

. |

.
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African Prime Minibter stated that the’ South African
Y - PRI N

Government had neither initiated, ap‘provea of nor known

a
~

about the mercenary operation. N

N

~ s

- “

‘" innocence of the South African Government . »The, U.N. ‘Secu-:

- . .
o rity (~:ou'ncil Commission of Inquiry conclud ed:

Given the tight and effective control

_® ®xercised by the Security Authprities °

-~ in_South Africa, and the naturxe of the
' preparations for the mercenary operation
of Névember 25, 1981 in South Africa, .
partigularly the procurement and test- -
firding .of the weapons,. the Commission )
uf:.frgis.a\ lat difficult to pelieve that the

oL > 8353¢n African authorities did not at,

N

. least have knowledge of thé epa ations
.in this matter. 8! Pv

@

, Some of the mercenarles were serv1ng members 1n
“the South Afrlcan Army. ®2 ‘When the mercenaries flew to

south Africa, 39 were released and; the five were charged

tmynot wz.th hljacklng which ca.rrled a mandatory .minimun” sen-

'texkce of five years jail but with kldnapplng, a common law

offenceé’ The actlon of thesSouth g\frlcan authorities ‘was

R

interpreted as a cover-up operation. Those who were re-

‘leased ‘were tok¥d not to ‘talk about the coup attempt.

v

Pressure from Western powers that leniency was a violation

of the Hague Con rition on Hijacking which could.lead to

s

severance of &ir llnks with South Africa brought about a

v
“ o

change of mind on theglpart of the South African authori-—

fties. ®3 They charged all the 45 mercenaries w1th hljacklng

,_ S

« —"L\‘

contrary to South Africa's 1972 Civil Av1atlon Of fences

- Act. In his testimcmy to the Court during his trial, Mike

v - '3
A number of factors, K however, seem to disprove the

"\Y
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The recruitment' of mércenaries’ in Germany;

Switzerland a.nd the Uﬁited'sr.ates for the Cr imean w:.u- could

¢

open . ot _3

P R TN

In ti"te German States,

’

not be undertaken openly,.

e

—

law of 1353. 70

P

.In Sw:.tzerla‘nd, the federal mllltary t:ode

S -

. ’ of 1851 prOhlblted the enllstment of mercenarles oy forexgn

v powers. 71 qn the UnJLted States, the Government in afnoun-—

L

Tow . t e ‘_’?:.‘,_,k

v, ‘ T cing its geutrallty/ warned bel:lvigerenn powers aga*iﬁst

FAN N
v ‘ . B
3 . o v

recruitment by foreign »-powers-' had been profibIted Dy the ———

SSHAL, oo PSR nﬂi

2

-
e

A

: - ' 'recruiting on American soil.’?

In those countries -"\t‘h,s-?i:

; : ¢
' )recrum;(mept was done through agents.

3

o
-

i
.

fw

4

.. .. For the Katanga mercenaries, Tsho;b; first re-
-+ quested for aid from th:g French Gpvérx}mentf," Co.lcnel‘_' s

- | . Tringuier, a well-kngwn s‘oldlex: in the ‘?x:énc;; -arxgy ;

19&1,

. ceived a letter at Nice on Jaqaxir‘y 5, offering him -

TR T R I R 0 SIS e, s

EE 1 control of the Katangese éendamerie. th‘rlln:guier

By

fx’écrulted twenty French officers who partlc:Lpated i the

:‘ . fightlng agalnst t‘he United Nations forcés. ’I'he Em;]::.sh—

A’fsp”eaklng mercenarles were recru:.ted through Johannesbu:g

[ Y
e .

. v and Bufawayci centres. Recruits were lured by advert.l.se-
ments 1in South African (newspapers.f These néwspape.rs called

+ .

1 l,) e
for ex—servicemen looking for an xnterest”q.ng ~an.§ adven- )

a 3 o

. [ ° ! ;
s ‘ turous career but did not mention Ratanga.

3

The rgcru xts

. . were called for an J.nterv:.ew at whlch r_hey we:e told that

>y

‘they were to serve as policeman and given free tickets on
schedul ed Sabena or other fllghts from Johannesburg to

, T
Eville.’ Requirements for acceptance were previous military

. ((_ . service and physical fitness. Contracts were for six . L0

- . ’ r ' - -
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months, renewable for further periods. Conditions offered

included p'ay ranging from £100-£180 a monvth, plus a danger

allowance, family allowance, i1nsurance and a free vacation

after one year. ’3

s

P

. = .
mercenaries, he summoned Mike Hoare

3

During the Simbs'revolt, whep, Tshombe turmed to ' -

nd Jeremiah-Pyren from

.South Africa .and gave them a2 commission to form a group of

t

white mercenaries. ’“ The mercenaries were recruited openly

N ] .
in Sou}h Africa and rRhodesia and fl

r

>

e 0

~,

- - ‘ Q o - .
were trained for two or more weeks kefore being committed

to action. 7S

I3

a

The recrultment of mercenaries for x.:? Higeraian

»

Vo

Cival War ‘was undertaken by several persons. John Peters,

3

a former sergeant and commander of the Fifth Commandc after

[y

Mike Hoare,

)

was reported to have recruited S

’

2
cuth African

mercenaries for the ligerian Federal Government.

were recruited on a2 strictly commercial Tasils.

Major Alistailr Wicks,

¢

AN

¢

recruited officers 1n London to heln the

* ' operated from his Iuwrury flat in

o . .
. Baker Street, London W1, and from <

,

- BrLafra,was also done tnrcugh

.The mercenaries were bei

Carcavellcs in Lisbon.

L T

3 N

interest 'of

Nl e

ex-British

The

&
" -

-

.d

ficers)

G offered £140C a mon

.

———

recruliment

’

183

4

Hoare's degputy

-
¢

“

ne Praai-~Mar

-

o

-

~

H

1afrzns.

5 They

the Congo,

wicks

naell Mansicns, off

Hotel 'at

ot ¥

The rest

¢

own. to Kamina where they |

of the Biafran mercenaries were recruilted by Rcbert Denard,

- -0
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a French soldier who had commanded the-Sixth Commando in
the Congo; Rolf Steiner and Roger Faulques.’®

The Angolan mercenaries were recruited from many.

parts of the world through' advertisements. ,The recrultment

was -carried qut openly and publicly both in the United

i

States and in Britain.

S

In the United States, Bufkan, the chief recruiter,

even had T.V. programmes:where he presented -his recruits

i

. @nd called for recruitment of more people. There 1s a

publication called Soldier of Fortune which contains
nothing but a‘rt'-.icles about, people who go abroad to: fight,’

A4
brave men, guns in hand, women with sub-machine guns. 79
« 4

In Britain there was John Banks, an ex-

papers with telephone number that people could call. To

undertake his job more effectively, Banks ‘tggether.wlth

»

Leslie Asin, a.gun runner and Britlish Secret Service Agent,

and Frank Perren, an ex-marine, founded an.agency .called

"
t

'Securn;y advisory Service' (SAS). The sald agency was.

offering recruits a £300 advance a week to fight for UNITA

o

and the FNLA. .The SAS said, that t.k\:ey Wwere inundated with

inqQuiries from men who wanted to sign PP- Most of men were

r

among the 1,400, 000 unemployed ‘and many came from the. 8,000 .

soldiers Jdemopilised under army cutbacks. 39 In the June 2,
/ ‘ .

1975 1ssue, of the London Daily Express, a tiny advertise-
. 7 .

B .

/ .
mernt at the bottom of one/of the 1inside pages advertised:

W atdt, o

. paratrooper, who r.ecruitgd openly and put-advertisements ia

- P oy g

b
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Ex-commandos, paratroopers, SAS troops

wanted for interested work abroad Ring .
Camberley 3356.

This was one of the many advertisements in the British
Press which attracted about a hundred Britons to Angola as

mercenaries.. In a handwritten stated Kelvin Marchant said:
> After my sister Lesley Ann Ryan had seen
) an advertisement in the Sunday People
towards the end of January 1976 which
-advertised .for ex-soldiers.in the British
Army to work for a period of six months in
Zaire at a salary of £300 per fortnight,
decided to telephone the newspaper for
) more information on ways and means of
: ' contacting the person advertising, since
, this was not mentioned 1in the advertise-
ment. The newspaper gave the telephone
‘ number. A male voice answered and asked
© ,1if 1 was a soldier in the British Army and
what my gqualifications were. On the
following Saturday - I think it was the 27
January - 1 received a telephcone call from
a man whose volce 1 identified as being
the same as the first one that 1 had
spoken to. He .said to me (Mr. Marchant),
I heard that you would like to work
abroad. I replied "Yes" and he asked 1f I
was prepared to leave. the following Tues-
day. I replied in the affirmative and he
told me that the only necessary thing to
take along with me was toilet articles. 82

,. The recruiting was being flnanced wWlth Amerlcgn

money .. The-money was received in four‘ways -through

"courlers fram Zaire, through/a/Léeds doctor, by bank
transfers fram Belgium, and from the Zaire Embassy 1in

London. 33 .

s

In the case of Seychelles, the recrultment of over

f1fty mercenaries by Hoare, took place in South Africa. A

small number of those concerned had previous experience_ as
R ) .

‘ mercenaries. For the most paft they were peréons‘who had

]
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{‘ E ~ military experience in the South African and former .

B

Rhodesian forces. A number were reservists in the  South

' '

African defence forces, to whom call-up papers had been

e i At e watbn. $bomdmanann oo

N
‘ issued. 8% The terms of the mercenaries' engagement were .
that each was given a down-payment of 1,000 Rands 87 and
each would receive 9,000 Rands on successful completion of
K the plot. :
. ) \
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CHAPTER 111

CLAIM RELATING TO THE IMPERMISSiBLE:USE OF MERCEMARIES

. ;
Claims that the use of mercenaries is impermissi-
ble are demands to establish a public order system in which

the use of force by foreign soldifers in their private capa-

city is outlawed. Before the Congo/ialre Crisis, the .

employment of mercenaries was not challenged as being con-

trary to international 'law. Echoing the traditional view,

for example,

American scholar H.W. Halleck, wrote 1in lnter-
- ———————

national .Law and Laws of War:

The right of a State to permit it8s
citizens to be employed in the military

foo it

T

service of another BState,

is very ques-

tionable,
so employ

but the right of this other to
them [with such permission],

cannot be doubted. !

There are many reasons which help to explain the

absence’ of demands to prohibit the use of mercenaries. For

M. de Vattel, permitting persons of one State to serve 1in

‘the armies of another State had an educational function.

He wrote: ) _ .

The noble view of gaining instruction in
the art of war, and thus acquiring a
greater degree of ability 'for, their
countyry, has introduced the customs of
serving .as volunteers even in foreign
armies; and the practice is undoubtedly

N

justified by the sublimity of the motive. ? . N

7

The reason given by Vattel as a justification for

permitting private indi&iduals to serve as mercenaries
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appear to apply to his couﬂtry only and was not of general
application. The deécriptlon in chap&er two of this study
- \ ‘tends to indicate that private individuals were largely
employed as mercenarlies fof'chgir presumed skill. . ‘ S
The attitude of the international community : E
towards the lawfulness of the use of‘mercenarlEE_Eeems to ' < ;‘
have changed. Theléiuse 1s increasingly being viewed as - ~‘ STy
impermissible. The rest of this chapter examines some‘of
the grounds upon which- demands that the use of mercenaries
is'ngermlspible are based:

Section 1: Mercenaries as a Threat to the Peace

4

-~ A
e - v
S

It has been argued that the use of mercenaries is

B2

' a threat to peace and, therefore, that 1t is either out- ' .

lawed by 1nternational law or that it 15 at least a matter.

of i1nternational concern. If an activity constitutes a

threat to 1international peace then 1t ceases to be a-matter

-

essentlally within the domestic jurisdiction of a State.?

1
!

Wilfred Jenks writes:’ .

The crumbling of public order in many of ' ,
‘ the new States has giveh a renewed . .
- importance .espec:ially in Africa to the .
Coe problem which 1s currently. described as .
. that of mercenaries. The whole question ) -
- assumes a new complexion in a world in
s " - which the threat or use of force 1is
prohibited by Charter and the instaba-
lity of settled governments in develop-
. ing areas is ong of the gravest threats S
A\ . to the peace. * . : ,

a
+
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- terized as a threat to peace by both ‘the OAU and the United ‘

. of the Congolese Government, an extraordinary session of

.

S AR e R - JR—

The employment’of mercenaries in Zaire was charac- . . N

The .0OAU perceived the civil war in Zaire as an

2

Nations.

African -problem requir;nj an African solution.

»

There fore, “ ~
the empPoyment of white mercenaries by Tshombe in 1964 was

At ‘'the request

seen as  lntervention by non-african States.

the OAU Council of Ministers was convened to “examine® ‘the ) ;

Congolese problem, its repercussions on the jneighbouring

./ States and on the Afrxcan scene at large.” The Coundil of -

-

Ministers met in Addls Ababa "from 5 to.10 September 1964. -k

and ‘-passed a resolution. The resolution provided:

‘ Deeply concerned by the deteriorating =~ | T .
- sltuation in the Democratic Republic of
n the Congo resulting from forelgn inter—- .
' vention as well as use of merCenaries .0 . ,
prlnc1pally recruited fram the racast - } ' N |
countries of South Afrlca and Southern ) . .

Rhodesla, . . < .

" Consxderlng that foreign intervention ) ‘ T
and the use of mercenaries has unfortu-
nate effects on the neighbouring inde-
pendent States as well as on the ‘
struggle for national liberation 1in ' ,
Angola, Southern Rhodesia, Mozambique oo T
and other tefritories in the region L L
which are- still under colonial domina- ° o
tion, and constitutes a serious threat 4 o NN

to peace in the African Continent;

"

Deeply conscious of the responsibili- . ;
ties and of the competence of the .
organization of African Unity to find a = |, o
_peaceful solution to all problems and‘ ’ " R

"differences which affect peace and ‘ * R ) o
security in the African Continent. < o,

1. Appeals to the Government of the ° SN

Democratic Republic of the Congo to
stop i1mmediately the recruitment of




*

ws

s - A ,
'/Ciﬁigesolutions provided as follows: A T ?

AN

o

mercenaries and to expel as soon as o ,
possible all merEEnarles of whatever .
origin who are already in the Congo so

as to facilitate an African solution.?®

! The resolution also set up an Ad Hoc Commission of
. 2 m‘ ~

. ten States under the chairmanship of H.E. Jomo Kenyatta, .

then PrimeJMiﬁlstéfwof Kenya to bring about normal rela~

tions Detween the Democratic Republic of the Congo and its

neighbours. .. . , i )
i . )

o

When the Security Council met in December 1964, it

3 1

' reaffirmed the, resolution of the OAU dateEQSeptember 10,

1964 and calléd for the withdrawal of the mercenaries. Its

e

e

- The Seqt;zty Counc1l, taking into consi-
deration the resolution, K of the Organiza-
tion of African Unity .dated 10 September, -

. in particular paragraph 1 relatlng to

o mercenaries, .
(3) considers, in accordance with the *a
Organization of African Unity's resolu- R

t;on dated 10 September, "1964, that
mercenaries should as a matter of urgen- i °
‘ cy be withdrawn from the Gdngo. ® / ¥

S The return of mercenaries to Congo in 1966 alsq

.caused tension between Congo and Rwanda. The mercenaries

océupied Bukavu and other towns. The:CentralQGovernment

was able to defeat the mercenaries and retook Bukavu,in the

- o

latter part of 1967. After thelr defeat, the mercenaries,
et

crossed over 1nto Rwanda. It is the rocess of evacuating
3 P

. '

. them from Rwanda that threatened ;elatlon between Congo and
'Rwanda. The OAU Ad Hoc Commlttee took on the‘tae§ of eya-

© 1 3

Y - o ‘0., . ¢ v s
Hog Committee established a Fiue-Nation Commission of

Ls 4 . v
. . B .

= o .
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cuating the mercenaries from Rwanda. For the task, the Ad -

e RGN
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The .egai signxficance O
‘United HWations as they relate =5 mercenaries is examined. in e
. ¢ﬁapter six 2f this gtudy. It may, however, e pointed-out !

here that on the®bDasis 2f the practice Ln the Unized ' “

. —-.Hations, Burmester 'concludes:
‘ The repeated cal.s of =ne Secir:it} Toun- , )
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ting mercenaries and for tne adoption of . _ T S
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the U.k. Jharter and constit

,“he uene 2l Agsemply 1n -966 brov

Independence to Colonial Countries and Peoples (with 39

votes in favour, ncne against and 2 abstentions: U.S.a.,
Great Britain, France, 3elgium, Portugal, 3outh Afraica,

Australia, Dominican Republic and Spain).1i6

First, the

Declaration reaffirms the principle of self-determination

.

and the i1mmediate right of all peoples to independeéence.

Second, 1t Jdeclares that "subjection of neonles to alien.
sublugation, domination and exploitation” is contrary to

utes a deniral of human rlgh;s.

Yot

o,

for the purpose of implementing the Declaration, in 136!

N et ae . . . . , . ~ . s
the U.N. General Assembdly estapblished a Special ;cmm;;:eé ‘ J

-
3

of 17 members {increased toc 24 in .262).- On the basis of

Ty o~i

the Jeclaration independénce wag jrantea SO many states.

Economic, Social and Cultaral Rights!? and the Interna-

tional Covenant on Jiv:l and Polit:al Rights®

'l
4
m
-
o1
- t‘
{4
1Y
3
4

ral language:
L. ALl peogples have the right >f self~ .
letarmination. 3y virtue of that right they free-
ly dertermine their poclitical statas «and freely
sursue :hgiﬁ'eccnom-c. soctal- and zulsziral dpve
sprment. g '

. ALL peonle may, for their own ends, Iresly

: dispose of “heir natural weal:th and resources
withput presudice <o any 2bligations arising Sat

--—  af inte:ﬂatlc 1al economic co-dperat.icn, nased ipon

ta

the grinciple of ﬁu‘ual benefiz, rand internaziocnal
law. In no case may a people bDe Jeprived cf its
. own means of subsist ehce. . . -
3. 'The.State Parties %o the present Covenant,
: rnciuding those having respons:ibility for the |
administrazion of Lon~Self-Governing and Trast
Terrizories, shall sromote the realizasion of the

T

#

"

ot

e

A

s e e
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of that right.2?

right of self-determination, and shall respect
that right, in conformity with the provisions
. of the Charter of the United ilations.

) . ,
Both Covenants, thus, recognise the right of self-

determination and State Parties, including those having
responsibility for the administration of, HanSelg-Governing

and Trust Territories undertake to-promote the realization

'
\

"\ The ‘latest important U.N. pronouncement ‘on the

principle of self-determination is the Declaration on

'

Friendly Relations and Co-Operation Ameny Stateés adopted by
Consensus, xn 1970.21 Under the Declaration the U.d.

General Assembly prolaims, inter alia, the following prin-

~

8y virtue of the printiple of equal rights and
' self-determination of peonles enshrined in the
Charter of the United Hations, all pedples have
the right freely to determine, without external
interference, their political status and to pursue
thelr econodmic, social and cultural Jevelopment,
and every State has the duty to respect this right
in accordance with the provisions of the Charter.

Every State has the duty to promote, through Jjoint
and separate action, the realization of the prain-
ciple of egual rights and self-determination of
‘peoples, in accordance with the provisions of the
Charter, and to render assistance to the United
dations :1n carrying out the responsibilities
entrusted to it Dy the Charter regarding the
implementation of the principle ...

I+ can be seen from the above paragraphs that the

Declaration recognises that peoples have the right of self-

- -

Jetermination .and asserts that every State has the duty to

a P
'
’

respect this right.2?
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According to 0. Umozurike. "the principle of self-
determination has now matured into a fundamental princaiple

of positive international law."2? 1In the same vein
\

‘Professor Rosalyn. Higgins concludes that the effect of a
number of resolutions passed by the United Jations:

. [Cllearly indicate that the great
majority of States in the United
Hations believe that a legal right
of self-determination exists .... It
therefore seems inescapable that self-
determination has Jdeveloped xnto an
international ’lght¢2 -

‘
\

On’ the other hand, several 3ur15£5 have pbserved
N S

. T $
that the principle has not yet become a legal right.?3

Professor Gross contends that “subsequent practice as an
element of interpretation does not support the proposition
that the principle of self-determination is to be inter-
preted as a iigﬁt."25 In‘concluding that the prin;iple of
self-determination 1s not a legal right, Sir Serald .
Fitzmaurice points out that many of the U.Jd. General Assem-
bly resolutions on the matter apd U.N. Gede;al Assembly
Resolution 2625 (XXV) of Octobéﬁf 1970 n particular assume
“the existence of the very circumstances that would be in

issue if a concrete case arose."?’

Considering the principle of éelf;determination as
a legal right presents prpblems relating to its ;mp;ementa—
tion. Hany. of ﬁhe problems are due to the absence of gene-
éally accepted meaning of terms like "peoples" and "self-

determination" .48 Broadly construed the terms "peoples"”

and “self-determination” could be appiied to a wide range

7
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- of conflicts.?? For example, the term “peoples” may apply
to "majorities" as well as "minorities™ within a State.30
Sellf-determination is also said to compriée two elements:
(;) the internal constitutional aspeéﬁ invofviné‘the~free—-
dom of a people to choose their own government and institu-
ticns; and {b) the internaticnal aspect invglving a right
to either xndependence or some form of self-government.3!
However, few States hold that the principle of self-
determination applieé to "all peoples”.3? Within the
United Nations,xself-deterﬁingtion hag oeen regarded as the
right of peoples in overseasxcdlonies to become independent
or to achieve.seiﬁégovernmght.33* This interpretation s
now incorpbrated,in Article 1 df Protocol 1 Additisnal to
the Geneva Conventions of 1949, adopsed in 1977.3% The
Article recognizeé“armed\;onfiic;é where "peoples are
‘ fighting against\toléniél or alien'bdqupatxon and agéxnst’
racist regimes“’gs faés fougﬁt;in the gxeréise pf,théikight
of self-determina:ion»as enéhfinéd in &he Charter of thef

'

United. Hations and the Declaratxen on Frlendly Relatlons

and Co- ooeration Amdng States. ' The OAU 8 xnterpretatxon

of the prlncxple of self«determ;nation is not dlfferent

from that of the United Nations: ,ﬂhen the oau was £founded,

¢

it accapted the prxncxple of helplng freedom flghters in

their struggle agalnst cOlonlallsm. On. the basis of thls
,prlnclple, llberatlon movements xnvolved ‘in overthrowxng

\ colonlal and mlnorlty regxmes in- &fr}c@ have been recog-
nized by the OAU. ,Am né the moveménts/fecanizad wg:eé

- o, ' }

' . . . - i )

o
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Frelimo for Mozambigue, ZAPU and ZAU for Zimbabwe, the ANC
for South Africa, PAIGC for Guinea Bissau, and 3WAPO for
Hamibia .35

‘When it comes to recognizing liberation movenments
within independent Sﬁates,‘the VAU and the United iations
have been very reluctant to acknowledée‘the righé of self-
determlnaticn.. Since the inception of the OAU, ﬁo libera-
tion ﬁovement seeking the right of sélf-determination from
an independent African State has ever been recognized. For
instance, in the Nigerian conﬁllct, only five States?®
recognized the Biafran claim to independence and neither
the OAU nor the United Wations spoke for the Biafran right
of self-determination.3?’ Ogher ma jor instances where
claims to the right of self;QEterminatioq gave been made
and not. recognized are Ethiopia and Sudan.?8 ’In February
1982, the Polisario guerrilla movement which 1s fighting
Morocco for the Eontrol of the'former Spanish coloﬁy of
Western Séhafa,%g was-admitted to the QAU at a mee;ing of
Foreign Ministers held in Addis Ababa. Morocco and a
numberiof other countries opposed the admission. The dis-
pute led to ‘the postponement of the holding of a summit
‘meeting in leyan“o ‘ ’

The reason for refuszng to accord recognition to

the Polisario and other Lnstances given ‘above is not neces-

. sarily that‘ghe.CLaim to the right Qf self-determination 1is

not gehuine in eéach case. The UAU response 1s the prin-

3

ciple of "... respect for the sovereignty and territorial

ﬁf; I



inteqrity of each S5tate and for its inalienable right to
independent existence" embodied in Article 3, paragraph 3

of its Charter.

It is against this background of the narrow inter-—

-
- .

pretation attached to the concept of self-determination by

the OAU and the uUnited Ndations, that condemnation of the

use of mercenaries against peoples in their exercise of the

1

right of self-determination 1is examined.
Among the earliest condemnation of inercenaries
[} ! /

y - ) .
who were engaged 1in hostilities against forces struggling-

for self~determination and national liberation was 1in

response to military pperations carried on 1in Portugal’s .

\)?
colonial territories. In 1968, the LU.d. 3eneral assembly

condemned Portugal for failing to grant independence =o

«

“territories under Portuguese domination”. Iz called upon
all States as a matter of urgency:

to take all measures to prevent the recrulit-
ment oOr training in their territories of any
persons as merce-naries for the colonial war
being wages 1n the territories under Portu-
guese domination and for violation' of the
territorial integrity and sove-reignty of -
the independent African States.“!

In 1969, by 78 to 5 votes with 16 abstentions, the

r

U.Ud. General Assembly reaffirmed 1ts Declaration on Inde-~
pendence for Colonial Countries and People§ and stated that:

The practice of.using mercenaries against
movement for national libera~tion and inde~
pendence ig punishable as a criminal act and
that the merce-naries themselves are out-
laws, and calls upon the Governments of all
countries to enact legislation declaring the
recruitment, financing and training of

.

-/

;.
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mercenaries in their territory to be a
punishable offence and prohibiting their
nationals from serving as mercenaries.?

In 1970, to mark the tenth. anniversary of the

adoption of the Declaration on Independence, zhe U...

General Assembly, after deploring the fact that colonxai\

K4

" powers-.particularly Portugal, South Africa and Southern

Rhodesia were still ¢olonial or racist rulers, notini «~ith

13

.

~

grave concern tha:r many territories ~ere s:till under "

“colonial domination and racist reglmes", reiterates 1ts
declaration that: : .
the practice of using mercenarigs against:
national liberation movements in the colo~
nial territories constitutes a criminal
act and calls upon all States no take zhe
necessary wmeasures o prevent the recruit-
ment, financing and training of mercenaries
in their territories and to prohibit their
"nationals from serving as mercenaries,.™?

In 1ts resolution on Basic Principles of the Legal
Status ©f the Combatants 3truggling Against Colonial and
Alien Domination and Racist Regimes, the U... General-

Assembly condemned the use of mercenaries against "the

<
v

national liberation movements struggling for their freedom

5 ) " . N \ too- . R
and independence."*“ The Civil War 1n Angola in 1976 in

'which mercenaries were involved prompted the U..Jd. General

Assembly to declare that the “practice of using mercenaries -

against movements for ‘national liberation and independence

constitutes a crime" and that the mercenaries are crimi-

nals.“5

From the preceding discussion it may be concluded

——

that the use of mercenariés-to fight against national
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liberation movements in colonial situations has been con- '
demned by the international community. However, bDecause of
the narrow 1nterpretation attached to the concept of self-

determination by the OAU and the United dations, 1% is not

R G

Rossible to conclude that the use of mercenaries against.){lnf,l]
peaple struggling for the right of self-determination wik

always be condemned. ' : o

retedy o,

o

Within theé municipal arenas;, only Sast Germany

-

seems to expressly prcohibit the recrultment of Germansg to
N N

i

Ty v T e

participate 1n wars %that seek to frustrate the exercise of. - -, . .

the right of self-determination. The Law on Defence of : e

- »

Peace, 19250, provides in article 2, Basagraph 1, <hat "who-

. * ¢ ~ 0t

- <

ever ... _recruits, lnduces, or incites Gerimans to take :
part in war-like actions which serve to subjugate another -

people shall be punished ...".46 ‘ S
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-CLAIMS RELATING TO PERMISSIBLE ‘USE OF MERCENARIES' SRR
. . The dlscu331on in thé'preVLQus chapter seems to - ) T o k
’Lnéxcate ‘that lntetnatlonal law does not yet outlaw the Juse .

'of ‘mércenaries even mhougb lnternatlonai dpin;on may be :\ - - B

This chapter examines some of the

, -
' [ i

.against their use.

3ust1£1catlons upon whlch the continued use. of mercenaries

- ' -

may be based.

[

s.etion 1: Individuals Are Not Subjects of Internatlonal .
Law

»

In comsxderlng the. question of outlawing mefce— ‘ﬂ'
narles)by 1nterhatlonal law, a central 1issue which may be E o
raised 1§ whether 1ndividuals not being subjects of inter- ' .

ndational law canlbe regulated by 1t. Using the term ! T L e

Tsubjécts" of law to connote_thése upon whom the }aw con—

‘fefs rights and 1mpqses duties 1t is concluded that States :
are the principal partigipants in the world power process.l

However, S3States appear not to be the only subijects .of

international law. Public international organizations, for ‘

example, may also be subjects of international law. In its ,

8
Advisory Opinion on Reparation for Injuries Suffered in the

, B !
Service of the United Hations the International Court of . i

Justice held, that the United Hations is, under interna- - H’

tional. law, an international person. According to ‘the
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>

[

"’

:

"" “That is not the same thing as saying that

., it is a State, which 1t <erta:nly 1s not,

or that 1its legal oezsonall'v and rights - S
and duties are the same as those 0f a
o State ... What 1t does mean 1s that 1t 1§
7 " ' a subject of'internaticnal law and capable
" . . of possessing internat:ional rignhts and
duties, and that ':t has capacity ‘to main-
, 7 tain.its rights by Dringing internatonal
ey claims.? oo
.Theé above Zecisionm concerned the status of the

United <satlons, but M'1s. sazd to appiy Lo cther interna-—
. . O -

tiohal organisations.?’

Althouqgh 1nd1v1uuals maj not ve subjects of inter-

4 «
.

national law, the *rend nas been in the direction of accord-

ing them rights and»dutles.

.
First, the Charter of the United Uations did recog-

‘nise the fundamental rights of individuals i1ndependent of

J

the law of the State. For example, Article 55 of the U:N.
£ )

Charter provides that the United Wations shall promote

"Universal respect for, and observance of, human rights and

Y

‘fundamental freedoms for all without distinction as to race,

sex, language or religion." Under Article 56, "all Members
pledge themselves to take joint and separate action in cd-
operation with the organization for the achievement of thé
purposes sét forth in Article 55." However, the provisions
of the Charter of the United Wations relating to human
rights have been held to be too generai to impose binding X

obligations on Member States.* The Universal Declaration of

Human Rights,® adopted by the United Nations General




‘Assembly

The Declaration formulated the

to

Covenant on Civil and Political Rights!? provide some

11 December 948, expanded on

f ! 4 ‘ ‘ - - 3

Charter of the TUnited Hations :n the matzer of

B ]

fundamental

. ' s

speech,
of trme 1ndividual

take =art in the jovernment of his'country, directly or

! f
¢ .

freely chosen representatives and the rijht-

i

Declarazion i1s not a treaty® and it provides ng

through TO

WOIX .«

'

Byt the

-

machinery for the enforcement of those rights.’ '

4
- Vosa A}

The International Covenant on Economic, Social and s

@

' Cultural Rights,? the Covenant on Cival and Political Bights o,

~ J

i
adopted Dy the United Hations General Assembly on December

16, 1966° and the Optional Protocol to the International
i

1

machinery for the 1implementation of human rights. Under the

‘ v

International Covenant on Economic, Social and Cultural,

A\
e

Rights, States that ratify the Covenant are required to \
submit progress reports to the Economic and 3ocial Council, .

which, after studying the reports, may make general recom-

mendations to the General Assembly or assist the United

Nations specialised agencies and subsidiary organs in decid=- .
- B‘ ’

ing on—the advisability of international imeasures likely to

contribute to the effective progressive implementation of

the rights stipulated in the Cdvenant,. Under the Interna-

tional Covenant on Civil and Political Rights, States which

N

are parties to it undertake ,to submit reports to a Human

o -

»
R
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‘, Aights Committee on the measures which they have adobted to

Bl e

S , ensure civil and political raghts. Thé Human Rights Commit-

'

tee, which consists of elghteeh members appointed by the

‘ States parties may make such general comments as 1t may
£ Y

consider appropriate to States which have ratified the Cove-
nant. The Covenant also gives States parties the option . ‘
under Article 41 to allow the Hyman Rights Committee to )

receive claims \of one State Party against another State -

'
i

party that the latter 1s not fulfilling lt; obligations
'under}the,Covenant provided both parties have. accepted the
Committee's competence to consider such‘ciaims. The Commit-
’tee may offer its good offices to the parties, make a '
report, or under Article 42, refer the claim with the con-
" " sent of both barties to a Congiliation Cogmission. Thg
YCommifsion may in turn try to bring about an "amicable solu=-
tion" and, failing this, submit a report embodying its views
‘on the, possibility of an amicable solution. Under the \\
Optio;al Protocol to the Covenant on Civil and Political \
Rights, it is possible for an individual to make a claim \\
against a State. However, the Human Rights Committee can, A\
only considér complaints\frbﬁxpriv;£e inéividuéls claiming ,
to be victims of a violation of human rights only if the )
State against whom the claim'is made,hié rat}fiéd,the Proto-

¢

col. 1In those cases in which the Committee is competent to

receive individual complaints, the Committee forwards itsi

views to the State party concerned and the individual com-

( + plainant. Proposals to provide for a reference of legal

i,
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Frd

questions raised in claims by G5States against 3tates or indi-

viduals against States, to the International Court of
Justice for an advisory opinion were rejected.!l

The Covenant on Ecoriomic, Social and Cultural

&
0

~Kights and the Covenant on Civil and Political Rights came
into force in 1976 after ratification by thirty—-five

. States.!?

o

The International Convention on the Llimination’ of

d

all forms of Racial Discrimination adoptea on December 21,
1965 by the U.N. General Assemblyl!3 and entered into force
on January 4, 1969 elaborates in some detail the fundamental
obligations of State Parties to prohibit and gring to an end
racial discrimination. As one leading commentator has

rightly emphasized the "substantive provisions of the 1965

Convention represent the most comprehensive and unambiguous

codification in treaty form the idea of equality" of

races."l* Article g,“paragraph 1(d), for example, provides

hd

that "Each State Party shall prohibit and bring, to ‘'an end by

by

all appropriate means, including legislation as required by

circumstances, racial discrimination by any persons, group
4
&
. or organization." The Conventiqgn provides for the creation

of an international machinery to supervise the implementa-

tion of obligations that the State Parties have assumed.
This supervisory responsibility is entrusted to the Commit-
. tee on the Elimination of Racial Discrimination. Under
9

\ Article 14 of the Convention the Committee may deal with

communications by individuals claiming to be victims of
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a violaticon of the Convention committea'by any State Party

\

that has recognized the right of priQate_RetLtion, provided

that at 'least ten States Parties have made the the requi-

\
v

'site declaration.

The right of the individual to petition’ in respect

[

of alleged violations of human rights appear to have been .
enhanced as a result of the adoption of Resolution 1503
(XLVII) by the Economic and Social Council in 1970.15 This

resolutlon authorized the Human Rights COmmlSSlon to consi-

.

der communications that reveal "gross and c0ns1stent" vio-
lations of human rlghts and called upon the Sub~-Commission
on Prevention oOf Dlscrlmlnatxon and Protectlon Qf Minori=-
ties, to devise appropriate procedures.for determining the
guestion of the admissibility of communications received by

the Secretary-General of the United Nations élleging such

H

violations. In the event any communication is referred to
the Commission by thé Sub-Commission -on Prevention of Dis—
crimination and Protectionof Minorities, Resolution-1503
authorizes the Commission to determine:

(a) whether the communication requires a
thorough study by the Commission and a
-report and recommendation thereon to
ECOS0C; aFd

(b) whether the communication should be a
subject ©Of an investigation by an ad hoc
committee appointed by tlle CommisgIon™

. which investigation Wlll be only under-

‘ taken

(i) with the express consent of the State

concerned under conditions determined
by agreement with such State, and

Wi o EE - T - \
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(ii) if al1l domestlc_remedles have been. . - A

- exhausted and Lf the situation doeés - L K

. .~ not relate to-a natter which is being ' :
, dealt with under ptocedures within Tl L

the Un;ted Hations, its specialized '~ . . . . - ' ./

agengcies, regional organizatioms, or - .7 ' . -

dny other international. procedure. I

In accordance with Resolution 1503, the Sub—
~Comm1§s;on on Preventlon of Discrimination and Protectlan
of Mlnorltles on August 14( 1971 adopted Resolution 1
(XXIV),ls,which~provides for provisional procedures for‘

¢
dealing with the gquestion of admissibility of communica-/

tions.l7

On the regional level, the European Convention for
\ i
the Protection of Human nghts and Fundamental Freedoms18

signed at Rome on Hovemﬁer 4, 1950, provides a machinery

for the implementation jof human rights. Under the ;

Convention, there were jestablished a European Commission ,of!

Human Rights with administrative power to investigate and . .
LT /l
report on violations‘Qf[humanzrights, and a European Court

of Human Rights which [started to funcyion in 1969. Both T

. oo . o .
the Commission and the Court have 1an1red into a violation

+ 'S v

_of human rights alleged by an individual against his own

o

government. However, the jurisdiction of those organs is

limited and they operate in respect of those States which \'

have accepted theiry competence.!?

Mention ould also be made of the American Con-

vention on Human Rights, 20 opened for signature on November

nvention defines the rights which are

B

( . protected and provides for the establishment of an Inter-

J o 22, 1969. The C




AmericanJCourt of .luman Rights.21 The analy31s thus ‘far

“tends to support the proeosxt;on that 'individuals.may also

4,

be. direct addressees of Lnternatlonal law in terms of
rights.

Of immediate relevance to the competence of inter-
natio@al law to prohibit mercenary activities is the ques-
kipe whether international law can impose duties on indivi-
dueié'directly. " Barly in the development of: international

law, it was"recognized that a State had the right to punish

individuals who violated the law of nations even though the

T

'‘crime had no direct‘effeét on the‘Stete seeking to exercisé
jurisdiction.?2 One of the flrst examples fs- the law

against piracy. Any State w éh apprehended a plrate could
hnder tﬁe rules of internéyional law, exercise ]urlsdictlon

and punish him for his c imes. 23 By treaty and custom the

dividuals are under a duty to

law of nations which

respee;fhave:been e pahded to include the law against

slavery end the Laws of War.2" Since the decision of the
Nuremberg Trl/nnal 25 the trend of lnternatlonal law has .
been tOWariy’attachlng direct respdnsiblllty to indivi-

duals. /ﬂ this case the defendants were charged inter

/
~alia, f£or crimes aga:nst peace, crimes against humanity,

and/grlmes under the laws of wars. It was submitted on
beHalf of the defendants that lnternatlonal law is con-

ﬁerned with the actions of sovereign States, and provides

//for no ptinishment for individuals.?® The Tribunal rejected

this submission and held that international law imposes

4
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. duties and liabilities -upon individuals as well as upon

N -

S£ates.27
The rule in the Nuremb%rg“Judgment that interna-
tional law may impose duties on individuals directly was
reaffirmed, in the Genocide Convention?® adopted by the
United Hations Genéral Assembly on December 9, 1948.

Article IV of the Convention for example, provides that

persons committing the acts should be punished "whether

they are constitutionally responsible rulers, public offi~'
cials or pfivate individuals". - . e
Therefore, although mercenaries are.private indi;
yidualé and not Staéeé, internationql law can regulate
their activities. _The competence of international law to
impose duties directly‘on indi&idual; seems not to be based

on the recognition of individuals as subjects of
} N | N -
international law. Professor Georg Schwarzenberger

writes:

Yet it would be -unwarranted assumption to
hold that only if the international person-
ality of the individual were recognized
could the individual be treated as an

object of proceedings of an international
character.?’

3

+

Section 2¢{ Humanitarian Role for "Mercenaries"

It has been suggested that the use of force by

individuals in their private capacity should be permissible

k]

" "for reasonably necessary sanction of human right

-y
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violations when 3tate law enforcement entities are unable

or unwilling to maintain order or to implement basic human
rights."30 A relevant question here is who ié"téljudge

N

that there is gross violation of human rights to Jjustify
outside intervention. In absence of some objective stand-

ards to be applied, there is a danger that some States or

individuals might interfere in the internal affairs of

other States on the pretext that they are stopping gross

violations of human rights. The temptatioin of some States
or group of peréons §eéking to interfere in the internal
affairs of Other States is real for a number of reasons.
First, superbdwer;.are constantly competing for sppere§ of

influence. With the' intensification of the contention and

rivalry between the superpowers in Africa, Latin America
and Asia, bearing out direct confrontation for fear of such

confrontation escalating into a full. scale nuclear war,

home and abroad, the organization and use of mercenaries
and other proxy forces is a possibility.3!

Second, the relative instability of deveioping

States contributes to the interQeniionary activities by
other States through the use of mercenaries. Professor

John Worton Moore explains:

+The degree of internal stability of the
actors within the internal system seems to

- be another factor affecting the degree of
interventionary activity. In this regard,
the built-in functional dis-equilibrium of
‘many Third World States and the concern

[

direct intervention also being‘cbétly and unpopultar both at
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3

&;ﬂ, over the viability of existing colonial-_
. boundaries heighten the problem.32

The cases of Zaire and Guinea epitomize the problem being

» .

referred to by J.W. Moore above. In Zaire, the power
structure installed at independence was charactefized by
political and institutional ‘instability. Andﬂéccording to

Jean-Claude Willame, this political and institutional in=-

>

stability was due, "largely from-.the imperfect assimilagiqﬁ
of the democratic rules  of the game by the government
; leaders."?3 He contrasts the political institution of

Zaire with those of Europe: "In the Western Countries,

-~ - .
™

political institutions developed parallel to the overall

structure of society: though acute problems of adjustment

arise, they form part of a reiatively well integratéd'
% whole. These institutions have engendered traditions,

standards and rules without which their functioning would

B

be haphazard. In. the Congo, parliamentary institutions are
-not only novelty, but a novelty which does not co-exist

with the structure of society."3"%

<

The invasion of Guinea by mercenaries in November

o

1970 follo&ed a year of sporadic unrest inside Guinea

/

°

during which several invasion plots were reported to
involve Guinean exiles and the Governments of neighbouring

S countries, especially Portuguese Guinea.3®

Although the* Republic of Seychelles is not a n

~

direct object of rivalty betwéen the =uper-powers, except
when considered in the broader context of the struggle for

- the control of the Indian Ocean, 3¢ and while the Government
Fd

. <
- »

- ' B P T 0 Rk TTe o R Uy

-

e etk <o

'
i
%




-+td power in June 1977 through a military coup that ousted

of Albert Rene was enjoying a reasonable measure of stabi-

lity and popularlty, notW1thstand1ng the fact that it came

James Mancham, its leftist character seems to have been the

b

mabor reason for the South African Government to sanction

the attack on that Republic by mercenaries.3?

~

Unfortunately, the Charter Pf the‘éAU, for exam~
ple} does not provide for any machinery under which allega-

. tions of violation;\of human rights Qithin éh‘independent
-African\State can be investigated or condemned. In fact;

. the provision relating to the independence and territorial
integrity of Member Stateé of the OAU is 1n§érpreted SO

strictly that under no circumstances can-.gross human rights

violations ever be examined by the VAU.38 1In absence of

t )

any such provision the Charter of the United UWations can be

turnéd to for guidance, since all the members of the OAU
a;e also members of tﬁe United dations. Under, the Charter
of the United{Nations the World organ is precluded from
intervening f; matters which are essehtiallz within the
domestic jurisdiction of any State.3? The interpretation
given to the above article through the organs' of the United
‘Nations seems to be different from that of the OAU. For
the United Natioqg the content-:of what is within the domes-
tic jurisdiction.of Member States sééms t&nbe déte;mined b;
the international community and it depends upon the devel-

opment of lnterngllonal law. %0 Under this interpretation

gross violation of human rights by a government or viola-

.

L.

o




.

NN

L3

. ot

3 .

. tions of any major purpose of the United iHations can .
' ot oo &

warraht international reaction. But there are also pro~ - -

blems of impleméntation with the United Mations- system.

First, the competence of the International Community to

determine what is within the domestic jurisdiction of

4
Member States has not been accepted without any qualifica-

q

"tion. The case in %eint is the United States Declaration

accepting the compulsory jurisdiction of the International
Court of Justice also known as the -Connally Amendment.“lﬁ.
The Declaration seeks to exclude the jurisdiction of the

International Court of Justice, disputes which are, essen-

tially within the domestic jurisdiction as d%tefQined by

the United States. Second, members of the United Nations

are reluctant to condemn delinquents for fear of creating

precedents which could, be used as a basis for investigating“

their own conduct.*?2 Third, if intervention is permissible

the question is whether force can lawfully be applied to

¢

protect human rights. Fourth, if intervention by force in

o -

the defence of human rights is lawful, a further question

is whether it can be undertaken individually or collective-

ly. Under the Charter of the United Nations, measures to
Y

o

enforce its violations are provided in Chapter VII. But

these measures, including the use of force, can only Dbe

s

applied when a violation is a threat to the peace and on

the recommendation of the Security Council.*3 The linking

N
.of human\kights violation and a threat to the peace pre-

sents problems even though on some occasions violatians of
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. are also members of the United dations.

of Albert Rene .was enjoying a reasgnable measure of _stabi-.
e <.
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‘ Iify and popularity; .notwithstanding the 'fact “that it came - K _ S
to power in June l977-l'through a military coup thiat ousted

F) Y

* James Mancham, its leftist characterls'eemfs to have been f.he " S ;
major reason for the South African Government to sanction |
the attack on that Republic by‘mercenariels.”

Unfortunately, the Charter of the OAU, 'fo'r e_xém-»
ple, does not provide for any machinery under which allgga—-' V . .
tions of violations of h::§n |

*
African State can be investigated or condemned.

rights within an independent’ ’ -

.In fact,’

- . .
, . 2 '
Ky

the provision relating to the independence and territorial -

‘integrity of Member States of the OAU is interpreted so

violations’ eyer be examined by the OAU.38 1In absence of

" any such provision the Charter of the United iWations can' be - 1 -/

1
(
|
I
|
strictly that under no circumstances can gross human rights D ‘, s 1

turned to for guidance, since all the members of the JAU

Under the Charter:

‘o

Wworld organ is .preciuded from’

0f the United Nations the

intervening in ‘matte‘i’s which are essentially within the o S

-

domestic jurisdiction of any State.3% The interpretation . L
given to the above article through -the organs of the United
Nations seems to be different from that of the OAU. .Far - e

"the United Hations the content of what is w1thJ.n the domes-~

tic Jurlsdlctlon of Member States seems .to be determlned b$ ‘ :
P

the “international community and it depends upon the ?@YEIT‘ R :

.optﬁ?nt of- intﬁer.natignal law. 4“0 uynder this ‘ir;Qrprétation L.

g;osé violatior}x af human rights by a govern}en’{ or viola-
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Natn.or;s can

warrant international reaction: ‘But there are also pro-

‘ble{ﬁsxof i.mplementati_ew ‘with the United’ Natlons system.

¢

' First, the comget‘ence of' tﬁe" International Community to
determine what is within the’ domestic jurisdiction of

[

. Member States has not been accepted without any qualifica-

The case, in point is the United State‘s Deciarat’:ion

acceptmg the compulsory jurlsdlctlon of. the International

-

Court of Justlce also known as the Cormally Amendment‘.“i

tion.

'

The Declaratlon seeks to exclude the jurlsdlctlon of the‘

[

Inte natx.onal Court of Justlce, dlsputes w‘hlch are essen-
tially within the domestic jurisdiction as determined by

Second, members of the United .Nations

[
\

are reluctant to condemn dellnquents for fear of cqeatlng
precedents which could be used as a basis for lnvestlgatmg

if intervention is ‘Qemissibl.e

their own conduct.*? Thirg,

the quee;c.ion is whether force can lawfully be applied to ’

Fourth, if intervention by force in

the defence of humar~rights is lawful, a furt_her‘question

A

protect human rights.

' Under the CHarter of the United Uations, measures to

ly.-

‘enforce its violations are provided in Chapter VII. 3But

¢

including the use of force, can only be

these measures,
applied when a violation 1s a threat to the peace and on' -

the recommendation of the Security Cotncil.'? The linking
\ e

of human- rights violation and a threat to the peace pre-

sents prablems even. though on some occasions violations of
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(w} _ human rights have ‘been authoritatively described as situa-

tioné wMiéh,cén en&anégr—international peace and secu-
. rity.*“* In December 1966, the‘Security Council/ stating

"‘:, + 'that 'it was acting in éctéfdance with Articlea/;Q to 41 of

L the Charter held th;t, "the’prGSent situation in Southerﬂ

, thdgsia constitutes a threat to international peace and

“:_‘ security."*3 It then.décidéd T? selected economic sapcéions .

’ ._; : and made them mandatory. in 1967, the U.N. General Assem-

t ".:'_;, ) Bly, by a vq£e of 89 to 2 with 12 abstentions, adopted a .

_:2-%{ : resclution reiteiating its condemnation of apartheid as a

o ) ) "ériﬁe‘against huménity“ and‘Jits conviction that the

situation in South Africa constitutes a threat to interna-

tional bgéce{““5‘4Tﬁe.Resolution also provided that "aétion"
undgr~cméptér Vil of the Charter ... is essentigl’in order
' “ﬂ to solve the problem“of apartheid" and that "universally
épplled mandatory economic situations are the only means of
. achieving a peaceful solution.”

. ‘ Agsuming that community'res§onse to gross viola-
tions of human rights fails as was the case in East
Pakistan/Bangladesh*’ or in égmécratic Kampucﬁea under the

o “Khmer Rouges"“® a relevant question is' whether unilateral

intervention 1is still permissible. Opinions here differ.

One view takes the position that humanitarian intervention

is now lmpefmissigle. Threé main arguments havé been

. - advanced 1n supéort of tﬁe view that humanitarian interven-

o tion is illegal. The first argument holds that th% United

( - Nations Charter as a - -whole prohibits. the use of military

—-— ' «
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force save for self-defence and coll ctiyg/

action on_the
ground that the basic policies of the Charter are to pro-
mote peaceful change aﬁd to minimize unauthorised coercion.
Professor C.W. Jenks, one of the proponents of this argu-

ment, puts it this way:

The law must debar racourse to armed force
save in the common interest. The Charter of
the United Nations is unequivocal on the
subject. The obligation of members to re-
frain in their international relations from
the threat or use of force in any manner »
inconsistent with the purposes of the United
Wations is absolute. Without sych an obli-
gation, the prospects of maintaihing world
peace by more effective international organ-
isatfons becomes altogether illusory. The

~gbligation becomes meaningless and inopera-
tive if we allow it to be gualified by any-
thing other than the necessary right of
individual and collective self-defence,
reasonably construed and subject to impar-
tial review.“?

A possible weakness in the above argument may lie
in its attempt to equate peaég with the pgevgntion,of
global armed confliét only. Consequently, that any gross
deprivation of human rights'can only be terminated through
non-viclent means. Grbss'deprivation of human rights in
ﬁany instances gives ri;e to expectations of violence so as‘
to constitute a potential threat to international peace.
This potential threat to international peace could be
regarQed as arising from the external responses to gross
violation of human rights.®? Under those circumstances
Sta;es'have been customarily regarded as justified in uni-

1atérélly resofting to the coercive strategies of humani-

tarian intervention.3! The possible implication of a total

o
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'prohibition of unilateral use of force by private’persons

or by States is spelt out by Professor Reisman: . , . .

N a

[Ilnsistence on non-violence and defer-

ence to all established ihstitutions in

a global system with many injustices

can be tantamount to confirmation and

re-inforcement of those injustices. 1In

certain c¢ircumstances, violence can be '

the last appeal or the first expresed

demand of & group or unorganized

stratum for some human dignity.5?2

The second argument in favour of the impermissibi-
lity of humanitarian intervention, is based on a literal
interpretation of Articles 2(4) and 51 of the Charter of
the United Nations. Under -this mode of interpretation,
humanitarian intervention is inconsistent with the purposes
of ‘the Unitled Nations and, hence impermissible. The com-
bined effect of Article 2(4? and Article 51 of the Charter

of the United Hations is represented as rendering all use .

" of force.,illegal except in the exercise of the right of

. v )

self-defence if an armed attack occurs.>3

The third argument is that because the doctrine of ~

humanitarian intervention is highly susceptibie to abuse it

is impermiégible under the Charter of the United Hations.
One of the main reasons why'M. Franck and S. Rodley reject
the lawfulness of the doctriné, for example, is that of the
8ix principal cases of p@ét-l945 ﬁilitafy intérventions, N

they examined iri which humanitarian grounds were advanced,

four appear to be ‘largely bogus. They concluded: -

e
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\\\\ : Neither the histori¢ nor the contemporary

~ practice of nations, in the least sustains
N the proposition that there is a general
right or conventional practice on the part
of a*State to use military force to inter- ,
vene gor genuinely human purposes. Simi- '
larlZnone of the resolutions, declara-
tions or conventions on human rights in
any way purport to extend this right. On
the contrary, the United Nations has
o made it clear that any such unllateral use

of force is wholLy illegal.$

?"/

On the other hand, it has been maintained that the
remedy of humanitarian intervention is sﬁill permissible /
under contemporary international 1aw.§5 Under the Charter
of the United Nations, there is an overriding commitment to
the protection and fulfillment of human rights to achieve
the objective of "universal respect for and cbservance of ~
human rights and fundamental fréedomswfor all without dis-

" tinction as to race, sex, language, or religion, and Member
States gie obliged, under Article 56, to "take joint and
separate action in cooperation with the organization.”

Given the reality and widespread perception of the ;ntimate
link between human rights and international peace and secu-
‘rity, the use of armed force in the defence of human rights
.may be eméhatical;y\fﬁ the common interest as a mode of |
maintaining international peace and security.%é |

On a number of occaéions the United Hations
General Assembly has recommended for individual States to‘
provide assistance to peoples fighting for their right of |

self-determination. On November 17, 1967, the U.N. General = _

Assemﬁly passed Resolution 2270 which says:

- {
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The General Assembly ... Appeals again
to all States to grant the peoples of
the territories under Portuguese domina-
tion the moral and material assistance
necessary fér the restoration of their
inalienable rights ....57 )

The Southern Rhodesian Resolution of November,
1968, seems to have authorized individual use of force on
beha].f of those persons flghtlng against colonial or
discriminatory reg:.mes.\ “The resolutlon urged.

All States, .as‘J a matter of urgency, to
render all moral and material assistance
to the Nata.onah liberation movements of
Zimbabwe [Southern Rhodesia], either .
directly or thpough the Organization of
African Unity ,...38

The U.N.. Generhl Assembly Resolution of December

.~
i

© 13, 1967 on South Africa provides:

Noting with griave concern that racial pollcz.es
Of the Government of South Africa has led to
violent conflilct and an explosive situation,
Convinced that the situation in the Republic of
South Africa and the reault:.ng explosive situa-
tion in Southern Africa continue to pose a grave
threat to international peace and security ...

8. Appeals to all States and organizations to
provide appropriate moral, political and

material assistance to the people of South

Africa in their legitimate struggle for the

rights recognized in the Charter ...,>?

On the basis of those recommendations of the

United dations u/;jeneral Assembly, it is possible to assume
that foréign soldiers who fight on the side of those
struggling for rights recognised in. the Charter of the
United Nations, would not. be condemned as mercenaries.

The foregoing arguments are not intended to mini-

mize the basic need of requlating the use of mercenaries.

)
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Within that regulation it may be suggested that the use of
force by individuals should be permissible to prevent gross

violations ofwhgman'rights}, As Professor Ian Brownlie

¥ “';; e ‘\t '
suggests, “theféﬁshould be responsibility of permitting

|
1

v e | .
volunteers to Join the aggressor while they should be
permitted to join the victim State or its allies or take
part in the peace enforcement action by the United Hations,

even though the State of origin takes no part in the

collective self-defence or peace enforcement action."%0 But

the lawfulness of the use of force by individuals or States

~

should be, determined by the“following conditions: (1)

there must be an ongoing or imminent large-scale depriva-~

tion of the most fundamental human riéhts: (2) peaceful

means of settling the dispute must have been exhausted; (3)

absence of collective action; (4) force used should be for
the achievement of *'humanitarian objectives only; (5) the
whole issue should be reported and submitted to an appro-

priate international organization.8!

' Section 3: Difficulties of Enforcing Prescriptions that-

Seek to Regulate the Use oOf Mercenarles

Assuming that a sufficiently strong case. lras heen

made for the prohibition of the use of mercenaries, there

‘is an equally important task of creating 'institutions and

procedures by which persons can be prevented from .taking

part as mercenaries. -Without such effective procedures,

5o

o
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activity or to perform any act aimed at the destruction of

(e s

any rule of law which seeks to proh%biE‘the use of merce-
naries would remain-a mere rhetoric. A duty exists on
neutral States to prevent the recruitment of mefcenaries.62
Experience thus far has shown the inadequacxhof such duty

in minimizing the participation of private‘ihgiyiduals in,

]

"armed conflicts. It is suggested to extend the duty of »

prevention in relation to recruiting to the exit of private
ihdividuala intending to enlist as mercenaries. In
response to this suggestion it has been argued®3 that such
a strategy could be contrary to Article 13, paragraph /2, of
the Universal Declaration of duman Rigths.®* That provi- A
N A .

sion’regﬁs: "Everyone has the right to leave any ccuntrﬁ;
incldding his own, ‘and té return to his .country." It is
observed that, on its face, Article 13, paragraph 2,,c6n-

fers an unrestricted right on individuals to leave any:

country. Cénsequently,.it~méy be concluded that any rule

.0f law ﬁhat‘prevents the exit of private individuals inten-

ding‘to enlist as mercenaries would be conirgry to the .
Univérsal Derlaration of Humanlﬂights.

’ An examination of other parts of the Declaration,
however, shows that lawful exérciﬁe of any right: including
the.iight to leave cne's own céuntry’is conditional. For
example, Article 30 of the Declaration provides that

"Jothing in this Declaration may be interpreted 4s implying

for any State; group Qr person any right to engage in any

any of the rights and freedoms set forth herein." “In the
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prgamble to the Declaration, the General Assembly exprgssed
that; "it is essential to promote the development of
friendly relationsiﬁetﬁéen nations." °-The dgggxture of
mercena;ies o} vo;untegrs from a State with gﬁe purpose of

participating in a war of civil strife in foreign territory

Xséarcely tends to develop friendly relations between the

nations conéerﬁed.55 .

Municipal laws_ have also been pleaded as being
obstacles in the way of preventing individua1§ ffoﬁ leaving
their countries with the intention of enllsting as merce-
naries. In respondlng to’ the suggestion that Brxtlsh citi-
zens should be prevented from leaving the country for the

purpose of serving as mercenaries, the Committee of Privy

Counsellors appointed to inguire the Recruitment of Merce~

naries had this to say:

We do not think that there are any means by
which it would be practicable to preévent a
United Kingdom citizen from volunteering .
while he is abroad to serve ags a mercenary

. apd from leaving the United Kingdom to do so,
we should regard any attempt to impose such
prohibition upon him by law as involving a
deprivation of his freedom to do as he wigh
which would require to be justified by a much
more compelling reason of public policy than
the prohibition of active recruiting of
mercenaries within the United Kirngdom.6%

‘International  law precludes a State frcm\pleading'

that a treaty or a valid rule of international law’ cannot

« be enforced because of its- munlClpal law.’ For example, it

‘n.\was stated by the P.G.I.J. in its Ady;sory Opinion in

Exchange of Greek and Turkish Pdpulatious thaﬁ:

Al . . -

¢
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There is a principle which is self-evident
according to which a State which cdontracted

valid international obligations, is bound \\\a&
to make in its legislation such modifica-

tio as may be necessary to ensure the

ful fi\l lment of the obligation undertaken.®’ :

J
The s court declared in its Advisory Opinion in

the Treatment of Polish Nationals in Danzig that Poland
could not avoid an obligation on pretext that the terms of

an international agreement had not been incorporated into

Polish municipal law.58 -

In holding St%tes responsible for the conduct of
persons,

4

international law does not provide the strategies

for the fulfillment of those duties. It is up to each

State to enact appropriate legislation. Professor Quincy

Wright elaborates:

International law does not define the means
' which a State must take in performing its
duties of prevention. It is not of interna-
tional importance whether it chooses to
control its subjects and the use of its
territory by means of criminal penalties,
. requirements’ of bonds or other guarantees, -
. or the use of military force; 8o long as it
exercises "due diligence" or the means at

its disposal, the methods are entirely a
matter of internal policy.5?
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STKEB RESPONSIBiLITY FOR MERCENARY ACTIVITIES
) AGAINST FOREIGN STATES'

In this chapter, the issﬁe'for consideration is
the responsibility of a ééate towards céher subjects of
internationai’law, where that State's citizens participate
in‘é?ﬁzd conflicts as mercenaries. Until recentl}, the

conduct of wars was regulated largely by the Hague‘Conven-

.tions of 18991 and 19072 and the Geneva Conventions of

1949.3 ' With respect to the enlistment and recrultment of

mercenaries on the territory of a neutral atate,. Artlcles .

‘4 and 6 of - the 1907 Hague Convention-Respect;ng‘the Rights

and Duties of Neutral Powers and Persons in Cask of War on
Land respectively provide:

Corps of combatants must not be formed
nor recruiting agencies opened on the- 4
territories of a neutrdl power to assist

: '~ the belligerents.

' The responsibility of a neutral powér
is not engaged by the fact of persons

- L crossing the frontier separately to .
’ ‘"offer their services to one of the : .
- belligerents. . :

¥

"Before those provisions are anélyzed in detail,
the extent to which the traditional law of war as repre-

sented by. the Hague and Geneva-Conventions apply to the

™

contemporary armed conflicts in which mercenaries have been

empioyed\will be examined. Slnce WOrld War I1II, many of the

armed confllcts 1nvolv1ng the use of mercenaries have taken

v
B
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Place within States and not between States. These con-

flicts'include,Congo/%aire, Nigeria/Biafra, North Yemen and

Pl

between armed conflicts which take place between States and

those conflicts which take place within States. It is the

 former category of armed conflicts which are subject“ to

Hague and Geneva Conventions and the latter category as

non-international éqmed conflicts are not subject® to those

Conventigns. The traditional ruie regulating the relation=-
ship between third parties.and a State inNWhich there is
civil strife.is that aid may be extended to a widely recog~
nized incﬁmhené and that no‘hélé'should be given to the
ihsdrgents.6 A Staﬁé which assists the rebels through the
use of armed force may be accused of an unlawful 1nterven-
tion in the domestic affalrs of “the: State in which the
hostlllt;es.are carried on.7» There are at leqst'three
siiua;ions in which a civil war might bé reguléted by,
internationél law of wafl one, if the @overnment of é

State resisting the lnsurrectlon mounted by rebels were to_

recognlze the belllgerency of the rebel factlon, then the

conflict would be treated as'lf it were an 1nternational

oge for the purposé of appli~ation;of~the international, law :

of war.% The recognition of belligerénby_py the parent

State  compels acquiescence -in the new order. on the part of

~

the third partiés.9‘ However, few incumbent governments in
States experiencing civil strife have been willing to

recognize the belligerency of rebel factions.!0 At least

)
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two factors may eXplaii;the near aﬁsence of recoynition of

\\
- )

e i)

First, under customary Lnternatlonal law, there’ agg no
clear and generally accepted’dorms requiring~inéumbgnt
governments to exteénd recognition to rebel fbrces;ll
Second, incumbent governments fear thaﬁ through gheir‘
recognition a legal state of war would be established wh;ch
'miéht enhance the scope and'succeQS of tbg rebels.I? For
example, the assiétance which incumbent governments gre
entitled to receive under the majority view that pridr to

belligerence foreign States were free to help 1ncumbent

governments would stop since after recognition of belllger-'

eqcy neutrality would be gn301ned.13

The second situation under which a civil war might
be governed bytinternational law %s wheré a third State
recognizes the‘bglligéd}énci of the rebel faction. That
third State would be sﬂbgect to the same rights aAd‘duties
of heutrality as in an international conflict.iﬁ Recogni-
tion of the status of belligerency by é_third party implies
conforment on the insurrecfionists as well as on the estab-
lished authorities international rights and duties and may
transform an internal conflict inté a war governed by
interﬁationai law of war.lS -A'auegéion for consideration
is\whén are .third parties justifigé in recognizing the
belligerence of rebel forces? -, The conditions whiéh must
precede the recognition of belligereﬁcy are established by
general international 1awl‘ L. 6ppenh§§m and 4. Lauterpacht

[3

!

-
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{ list the following conditions:

.[TIhe existence of a civil war accompanied
- "by a state of general hostilities; occupa-

tion and a measure of orderly administration

of a substantial part of national territory 5

by the insurgents; observance of the rules

of warfare on the part of the’ insurgent

forces acting under a responsible authority:;

the practical necessity for third States to

define their attitude to a civil war.

,Id absence of: those conditions, recognition of the
belligerency of rebel.férces by a third party is premature
and may amount to intervention.l!? However, lacK of a
centralized international procedure of recognition means
that each nation makes its own éppraisal of the facgts to
see if'the‘requisite conditions exist as far as its own

situation is concex.;ned.la In appraising the facts, for the
purpose of decidi&g whether or not to recognize the belli-
gerency of rebel factions, third States take into account
national interests.!? Since there appears to be no duty on
the part of third parties to.recognize the belligerency of
rebel factions2? and subjective considerations taking ' -
primacy over objective criteria in providing the basis upon
~ which third parties décide to extend refognition, 2! E;ere
" are a few instances of recogﬁition of rebel factions by
third parties. //
The participation of third ‘parties in a civil war
may also internationalize the conflict.?? For example, it
has been ‘argued that participatibn of the United States in

the conflidﬁ in Vietndm transformed that conflict from a

civil strife into an international conflict.?23
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Apart from those c:chumstances, civil wars have

remained outside the realm of J.nternational law of war in

so far ‘as third parties are concerned. However, Protocol l

'Additional to the Geneva Conventions of 194924 geems to

have widened the scopé of international armed conflicts.
Article 1 of the Protocol, adopted by eighty~seven votes to

one, with eleven abstentions, mostly from Westexn countries

=

provide:

3. This Protocol, which supplements the

Geneva Conventgons of 12 August, 1949 for
the Protectior‘ War Victims, shall apply
in the situatio™ referred to in Articlé 2

common to those Conventions.

4. The situations referred to in the prece=-
ding paragraph include armed conflicts in
which peoples are fighting against colonial
domination and alien occupatlon and against
racist regimes in the exercise of ‘their right
of self-determination, as enshrined in the ]

" 77 7 cCharter of the United Nations and the Declara-
tion on Principles of International Law Con-
cerning Friendly Relations and Co-operation
Among States' in accordance with the Gharter
of the United Jations.

Article 1(4) of Protocol I employs the term “gelf-
determination" without defining it. As already indicated

there is uncertainty as to the exact scope of the prlnciple

, oé/ self-determination. However, by incorporating the
9

Declaration on the Principles of International Law Concern-—
ing Friendly Relations and Co-operation Among States, 25
article 1(4) of Protocol I ‘seems. to restrict the (meanixig of
the term “sell:f-determination"— to the way it has been used.
by the United Nations General Asgembly. Under this mode of

interpretation, in addition to interstate conflicts,” only
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_armed coﬁflicts Qaged by national libefaﬁidn,movémen§§~

- P
against colonial, ai%en or racist regimes‘séem’to be
classified‘53~internationql conflicts. . Exciu&édaﬁrom the”
Protection of Protocol 1 are wars ~fought within Stépes but
not necessarily against coloniql, alien or répist régimes,
" even when the rebel forceé have achieved a'su§st%ntial

measure of success. The latter would be non-international B

artned conflicts. The criterion embodied in atrticle 1(4)
. . % ‘ -

&/

“

for classifying a conflict as interhationél,oy’non— -
international has been characterized as arbitrary. Accord-
ing to Kalshoven, "It is this element of arbitrariness in
selecting)one particular politically determined, category N
of non-interstate armed conflicts thdh to my hipd is most
in c¢onflict with proven principles ofilegiglation;"25 The
exclusion of civil wars not fought against colonial, alien
or racist regimeé from the application of,brotocol I tends )
to diminish the importance of.aiticlg 1(4). Wars fought

against colonial or racist reéimes as'cqntemplaied by

article 1(4) appear to be of a témpérary nature. This is
because reference to "cologial domination"” and "racist

regimes" in article 1(4) were directed ésseptially at South ©

Africa, South West Africa/ Namibia, Rhééesia/Zimbabwe and

c. a

the former Portuéuese Colonies.27 At the moment only the
’sgruggle against South Africa and South West Africa/Namibia
could be characterized as colonial or racist, within the
meh;ing of article 1(4).28 Ssuggestions have been made that

article 1(4) should have beenh broader so as to include wars
" \‘ _’“ |

i
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fought for self-determination though not necessarily

Jagainst colonial, alien or racist regimes.29 Such a

,8suggestion would probably be resisted by many States on the

ground that it would be used against them.
A relevant question for cénsideration is whether
article 1(4) of Protocol I can be said to represent custom-

ary international law. The answer to this question depends

on the extent td which Protocol I becomes of general appli-

‘cation. Only those States which ratify Protocol I are

bound by its provisions.3? At the moment, Protocol I has

.

been ratifijed by very few States and none of these States
is a ma;o military power. If few States ratify Protocol I
and in par 'cul;r'if the West European countries do not
become parties to the Protocol, then, it would be difficult

to conclude that article 1(4) is of general application.

Professor Baxter summarizes the likely consequence: e

1. New Protocols to which preponderantly
developing countries and Eastern European
‘counttries are parties will be of little
utility. The existing humanitarian Ilaw )
has drawn much of whatever strength it has
from the fact that there is almost univer-
gal participation in the Geneva-Conven-
tions of 1949. If the United States and a
number of NATO powers and other countries
do not hea®me parties to the new Proto-
cols, there is the possibility that many

. international armed conflicts will not be
governed by the Protocols because only one
of the two ¢ontending States is a party to
the new agreements. It is important that
‘the major military powers should flnd the

* new agreements acceptable. oo
2. If some But not all parties to the Geneva
Conventions of 1949 become parties to the
new Protocols, the community of Geneva
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Conventlon States will ltself be. weakened
by the controversy and by the fact that
different groups of States are bound by
. different treaty obligations. There is
’ ‘. thus a danger not only . of failuré to
achieve new law but also of weakenlng what
existing Law there: 15.31

s

A. The Organization of hostile military eipeditions

Int 51tuatxons wheére merceaax;es organise then—

selves in_a form of mllltary expedltlon for action against

other States. 1t is’ commonly agreed that a 3tate within

which such organization t@kes placa.and which is not a.’

party‘to an armed conflict, -is under a duty to prevent the

formation of the organization on its territory or if it . has-

already been formed there is a duty to prevent it from

leaving the country.3? Failure to prevent the formation of

a hostile military expedition seems to engage the interna-

“tional responsibility of a State.3?3 1In.case of armed con-

2

flicts regulated by international law of war the duty of

prevention imposed upon a neutral State is expressed in

Article 4 of 1907 Hague Convention. Howevér,'this duty of

prevention has not always, been observed. One possible

ﬁxplanation. among others, is the lack of consensus as to

whidt amounts to organlzatlon" of a hostlle mllltary expe-

dition. While no definite number of men may be specified

as necessary to the formation of an expedition, it cannot

be constituted by one or two men no matter what their

intention.3% states, in denying responsibility in cases

- . 3 -
'
)
3
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where persons within their jurisdictions have crossed the:

frontier to participate in armed conflicts as mercenaries . o

or volunteers, have argued that there was no “organizationf
. -

of a military expedition; Therefore, that they are not
N

responsibie.' Mention may be made of the denlal by . Germany

—T g

and‘Italy that there was organxzatxon_of military expedi—

tions' in case of the. German and Italian-units, with arms,

whldh departed for Spain during the Civil War. 35 in' ' . .
response to the ”hlnese denial of responsxblllty £9r the
Qarficipation of its citlzens as voluh eers 1in the Korean -

War, one comﬁaﬁtatq% considegé1th5t_th .ﬁovemenﬁ of ‘such a

'1arge aimy could ndtfprqbeed wiﬁﬂout'suph organization as

would éngage the neutral's :ésponsiﬁility:35 ‘

a

#
1
¢

B. Individuals Crossing the Frontier to Enlist Lo
as Mercanaries . '

s

As already indicated Article & of the lague .

Convention V of 1907 provides that “a neutral power does ' Q

»
-

not‘incur,responsiﬁility by the fact that pergdns—chsé'ihe - N
frontier singly in order to plaﬁe themselves at the serwvice . ‘

of one of the belligerents." This means that there is no
duty on a State to’preyent the participation by its sub-
jects in an armed conflict, as long as the& cross the fron-
tier as individual and not organizedninto a @ilitapy expef; R
dition. ™e defect in the cgstomary‘intérﬁational law of

armed conflict is apparent. Professor John B. Moore once

said: .
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No.act, for example, could be more

clearly unneutral than that of a citi~- . ;
zen of a neutral Country in going-

abroad and enl:.st.mg in the military

or naval service of a belligerent;

» and yet this is’ an act which a neutral .

‘'government lis not obliged to prevent
and neutral governments do not in fact
underthke to prevent it. 37 o ‘

1
4 a o

The rationale for the law of‘ neutrality in not

obliging a neutral State to preve,nt'_i.ts citizens in enlist-

ing in the armed forces of a belligerent is offered by,

Professor Garcia-~Mora. e states that "the cardinal dis-

tinction embodied in these two articles reflect the nine-

teenth century laissez faire phllosophy whereby a line of

demarcatlon was drawn hetween the sphere of the government

and that of the lnleldual, thus implicitly assum:.ng that
purely prlvate actions. of the lndlv:.dual could not be
imputed to the State. "38 It was issumed that an individual
person cross:mg the frontler to enlist as a mercenary or

a volunteer was not a ung.t capable of imme_diate hostili-"
tieg.39 'I'he recent role of mercenaries ipq many parts of

the world indicate that there is need for a review of the

existing customary international law.

' s
1 . ~

C. The Recruitment of Mercenaries

vl

Fl )

Article 4 of the Hague Convention of 1907 imposes

- g -
a . duty not to permit- recruiting offices to be opened on the

territory of a neutral country. But, like the duty of |

+

>~

s,
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’whlch are faced with the problem of recrultment of their ‘ .

neutral duties.“%? 1In fact, Vattel states the duty seolely
‘in terms .of avoidance of usurpation,of sovereignty.  He - . o
. 3 Ty ) \
says: 0 " L
L o iy )
[ . A
: As the rlght of levyilig . soldiers belongs . "
solely to the nation or tke soverergn, no ) e .
person must attempt to enlist soldiers in -~ - . ° Ly,

;¥ -7 what is contrary to the law of nature.

~
)
~n
.
3
>
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preventing the organization of hostile military expedi- o e

oo

tions, the duty of preventing recruiting offices froém being-

opéned has not been observed;by neutral Stateé. One of Ehe,

reasons for lack of observance of this duty is that al-

thdugh it is a duty founded onh the law}of neutrality, the A .

chief consideration for its observance is avoidance of ) ;

oo

usurpation of sovereignty rather than st;icﬁ fulfillment of”

¥

a foreign country, -without the sovereign's
. . permission, and, in general, whoever en- : :

oL - tices away the subjects °of another. State, é@ Gosoe
B v1olates one of the’ most sacred ;1ghts of . ) F—
the prince and ‘the- natlon.~ This crime, is
- distinguished by the name of kldnapplng, . <. ;
y or man stealing, and it is punished- by the o i

utmost severity in every well requlated ‘ Dl
) ~ State. Foreign recruiters are hanged . . S ‘
“-.o- -without mercy, and ‘with great Jjustice. It 5 - ) 7{
" v 1s not presumed that their'sovereign has | . 1
i
!
i

' ordered them to commit a crime, and,. even
. supposing that they had received such an

" 6rder; they ought not to have obeyed it,” v

their sovereign having no right to command ’ .

If T
it appear that they acteq by order, such a . . ’
proceeding in a Eorelgn soverelgn is just- .
ly considered as an injury, and is suffi-
cient causes for declaring war against °
him, unless hé makes sultable reparatlon.‘*lv o y

» . 0

The effect of adoptlng such an amtltude by States

[

5 a

nationals for service as mercenaries. means that those L

TS A e o e =

¥

0

Bt
8

States will only protest when they view the recruitment as

5 - 4
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v

- B - . R N I R s ok et Y e o, . . [
) i o Gy 3 S b P B



oo

' -law imposing. a dnty on States- to prevent the recrultmem: of

. made between those enlisting before leaving natlonal terri-
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an a’ffront“,to’ their ‘sbv“ereignty“.. Sx.nce, in many cases, .the

recruautment of Lnd;!.v:.duals for . serv:.ce as mercenaries has

taken place in, those States whose governments are sympa-'

i

thetic to the causes for ~which the 1nd1v1duaJ;§ have gpeen

-called to defend protest aga:.nst rec:rmtment has, _been 1ack-

N 7 N
-

i

ing.

- - " T

The second weakness m the customa_.ry internatlonal

~

irxd:.v:’dN\‘s as mercenarles or volunteers is the distinction:>-

tory and those leav:mg with :.ntent to enlist. It ‘nas been

lnterpreted by States that they are bound to prevent only

those ‘who eﬁlist’before leaving and not the latter cate-

gcry.‘+2 This x:;pe’ns the way Eor individuals to| leave with\-N‘ .
 out enl:.st:.ng but with J.ntent to do so. N PR R
H - - 3 * ‘
D. Fault as a Basis of State’ Responaibiiitj o ﬁ
* — ° 7 )

In- instances where a State i held responsibie for
'the action of its citizens as mercenaries or volunteers
liability is not absolute but based on the principle ;:f
fault. Support for this view is found in arbitral and

judicial decisions and among publicists. - -

In the arbitration of the Albama Claims“3 the.

’ “ >
issue was the international liability of Great Britain for

alleged failure to prevent the building and equipping in

its ports of naval expeditions -in the service of the o o

’ N PR .t N -
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'-(4fé7;‘;,“\fQthé:énce-State'in the American Civil War.- Both the . . . - .. _

‘

ce'» United States and Great Britaipn agreed that the duty. im-

. posed on Great Britain as a neutral was to use or exercise ' -

> o >
I g B e T

;due diligence" in its owﬁ Qorts and waters, and, as to all : -
persons within itg jurisdjiction, to b;eveninény vioiaéion
.  T?. . of the obligations and duties. However, tﬁere was no
.égréement on the méaning of th;’phrase "dué‘diiigence“- ‘ ’ ”
'fu w:x/:?:'~‘Grea§ Britain contended that. due diligencé "signifies iﬁa; T ST e
'1». ‘ \‘;:“ measgre&pf\care thch government is under an obligationkto
T e ‘use for aséiyep purpose.” For théir‘part, the Uniﬁedzl ’ ':,3‘ T
States suggested that it must . be a diligencé'“proporéionél S
'“} to thé magnitude of the sub eét, and to the dignity'ahd' ‘

‘'strength of the power which|is to exercise it." The tri-

bunal held that it must be diiigence exercised by neu- S

—

—

trals "in exact proportlz7/£o the risks to whlch elther of . -
xposed, frqm a fallure to fulfill '

the belligerents may be

the obllgatlons of neut allty on thelr part. wi : . |

e ' ) Therefore, the responsibility of the State in
cases of military or naval exped;txoas departlng from. its

;réerrltory is to be determined by the degree of "due dlll—

gence" that it has shown in discharging its international - . .
obligations.*® Because of the criticisms of the above

* . interpretation, the Thirteéﬁ;h Convention-of the ilague
Conference of 190746 replaces the'phrasé "to use due'dili~

gence" with the phrase that a State must use "“the means at

its disposal.”
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"E;' . " The Albans Claims"’ also demonstrates that the L
,:: \1 o inégrnationai ;espensibility‘of a neutral is engaged'only ' : : _{
' if it is at fault. In this case the United States sought -
e - v o ‘to hold the Briﬁigh Goverriment gesponsible for the attack. ‘ “
p U , 'in 1864 upon the town of St. Albans, Vermont, by a small
- : party of persons who, acting in the interests of the
- .‘ . . Conference States, prepared their §§pgditions in Canadian
Co '”;_ territoryf The arbitral tribunal unanimously disallowed
‘ . ’ﬁhe.claims on the ground that the expedition was conduycted ' B
witﬁ'égch secrecy that no care or diligence which one | .

I

.nation might reasonably require of another wouid have heen

sufficient to discover it.

:n'i-d_ . - The Corfu Channel Case between Great Britain and

AR B il 35¢ L hatit SRR
’

-Albania, involving the international responsibility of

S Albania for mines found within its territorial waters,

N -

incorporates the doctrine of no responsibility without - L .
fault. The International Court of Justice said: , ’

It is clear that knowledge of the mine-' -
laying cannot be imputed to 'the Albanian - ,
Government by reason merely of the fact | o
that a minefield discovered in Albanian -
territorial waters caused the explosions
of which  the British warships were the
victims .... It cannot Ve concluded T
‘from the mere fact of control exercised ‘ ; .
by a State over its territory and waters .
that the State hecessarily knew, or
ought to have known of any unlawful act
perpetrated therein, nor yet that it
necessarily knew or .should have known,

- the authors. fThis fact, by itself and

apart from other circumstances, neither

involves prima facie responsibility nor

shifts the burden of proof.“8 .

i
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The majority of writers also base State

responsibility on fault. Grotiusg, the earliest writer to

arqué that responsibility cannot exist without fault said:.

¢
v

A civil community, first as any other
community, is not bound by the act,
apart from some act or neglect of its
.own. ...4%9

a

Enmerich de Vattel, while accepting the idea that

,thére is a general duty of the State not to permit its

subjects to offend other nations, asserts that fault must

precede responsibility. According to Vattel, "it is impos-

sible for the best governed State or for the most watchful

and strict -sovereign to regulate at will all the facts of
their subjects and to hold them on .every 'occasion to the
most exact obedience ..."S50 .

Among the contemporary writers on international
law, Professor Hans Kelsen5! maintains £he view that the
liability of a State for acts bf private pérsons,arises in
situations where the State has cléarly been negligent '
either in-preventing the commission of the act or in
punishing the guilty party after the offence has been com-
mitted.

Tﬁeré are many difficulties with a theory of St#te

respongibility which is based on fault. First, it re-—

A ~

inforces the out-modéd idea that duties of a State in majin-
taining international peace are different from that of its
subjects. Secondly, the effect of requiring proof of fault

before a State is held responsible is to make it very

TowmiaiTem noame
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" ment policy.

difficuly for a State to be blamed for the actions. of its
7

subjects. Conseguently, the theory enhances the chances of

States to use private individuals as instruments of govern-

Given the control that modern State exercise over -

1]

their subjects, a possible approach is to hold States

responsible for the actions of individuals without regquir-

-

ing, proof of due diligence. Elaborating on this poiﬁi
Professor CT.C. dyde said:

The underlying principle would seem to be
that what a State claims the right exclu- .
‘gively to control, such as its own terri-
.tory, it must possess the power and accept

the obligation to endeavour so to control

¢+ as to prevent occurrences therein from

becoming by any process the immediate cause

of such injury to a foreign State as the

latter, in consequence of the propriety of

its own conduct, should not be subjected to

at the hands of a neighbor.32

In cases where persons within a State's jurisdiction commit
offences 222i§5t foreign States, it is not, therefore,
unfair to hold that that State should be responsible in
absence of fault. This leads to consideration of the prin-

¥y
ciple of absolute or strict responsibility.

E. Absolute or Strict Responsibility

»

Some writers have attempted to eliminate fault and

to substitute therefore an objective responsibility on the

part of the State. Accepting the view that a Sate may

7
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violaté internatipna; law by failing to restrain the act of
the individual Tripel,5? for example, argues that there is
no question of fgﬁlt. According to him, the Gtate is
responsible for its own acts. ‘

Anzilloti's2" exposition is also a theory of State
responsibility based upon an objective violation of an
interﬁétional oﬁligation. He states that when individﬁals
angage in hostile acts against foreign States, the étate in
whose jurisdiction the acé takes place commits’'an interna-=
tional delinquency regardless of whether it ratifies or ’
apbroves themﬁ&irectly or tacitly by the negligent failure
to prevent them.33 |

However, . focus of attention is on Article 15 of a
Draft Conventibn submitted by Nigeria to the United Hations
during its thifty—fifth session and which is one of the
draft conventions\beihg considered by the Ad Hoc Committee
on the Drgfﬁ@ng of an International Convention Against the
Recruitment, Use and Financing of Mercenaries.®¢ The ~
article if accepted would establish the right of the

injured Staﬁe,to claim reparation against any State guilty

of an act or omission which cornistitutes an offence as out-

lined in Article 2.57 It has been observed that the effect
of Article [15(2) would be to encourage States both to aid

in the enfoycement of the law against mercenaries and to

take measure} aimed at the prevention of mercenary activity

\ . ,
within their \iurisdictlon.58 It has also been said that

L

such an expans}on of State responsilrility would strenéthen‘

-
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the international effec¢tiveness of the anti-mercenary

- {

N

laws.5?
) Many States, notébly from the West, have objected
to the degree of responsibility that Article 15 proposes to
place on‘States whose nationals are found to have partici-
pated in mercenary activities agroad.6° At least two

reasons have been advanced in support of the objections.

First,- that it would be unrealistic to expect a State to

.prevent its nationals from engaging in mercenary acts over-

seas.®! Secondly, that the power of States to control such
activities on foreign soil would be extremely limited.52 .
If States, whose nationals are found to be
invéi;;é\in mercenary .activities abroad, were required to
make reparation to victim parties, would f£ill a gap in the
existing'éustomary international law of‘State responéibi-
lity. Although a duty to prevent the organization of a
hostile military expedition and the recruitment of indivi-
duals as mercenaries ér volunteers on the territory of
neutral '‘States has been recognised under customary intérnq«
tional law, it has not always been clear that a State which
is in breach of the said duty is bound to make reparation.
Acts which a Sta;e would be under a duty to prevent under
the draft convention submitted by Nigéria are much wider
than what custémary international law ever ;dmittéd.53
Individuals leaving to enlist as mercenaries, the adQertis*

ing and traiping of mercenaries are but a few examples of

the acts which are not prohibited by customary interna-
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tional law, but which would be prey;nted if the dJdigerian -
draft.Corgvention is adopted. However, when Article 15,

paragraph 2 of the Draft‘ x‘:onver'xtion is read together with
"pa’ragraptlx 3 of the same article, then, what appears as an

attempt to broaden the responsibilty of States ceases. A

claim for dgmages or reparation by an aggrieved State would

dniy be considered when attempts to secure criminal prose-—

.cution of the indi‘viduals have failed..

F. Criminal Responsibility of States

» M ,&1
Even more touchy than the proposal that States

whose nationals have been engaged in mercenary activities

abroad, should make reparation to victim States, is the

°

suggestion that States ' can be accused of the crime of being

a mercenary.b®

. - ‘ v ,

There is controversy in the theory of interna-
tional law whether States can be ‘the subject. of criminal- ' T
liability. 'Some writers hold the view that international

law insofar as it seeks to regulate the conduct of States

’

is incompatible with the structure of the law of natipns.
Oppenheim and .Sir Arnold McNair, for e=3xar'npl<=:,~ stated:

* The nature of the Law of Nations as a law -
between, not above; sovereign States ex~ .

cludes the possibility of punishing a .

State for an international delinquency and L
of considering the latter- in the light of

a crime ... The only legal consequence of -
an international delinquency that are

possible under existing circumstancaes are

such as to create a reparation of the

moral ‘and material wrong done.®5

P
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In a Sub-committee meeting of the United Nations

*

. War Crimes Commission, Sir Arnold McNairf6é again declared

e en & b

that the State cannot be the subject of criminal liability

and that this position had not been altered by the Pact of
Paris.’ In rejeézlné the possibil#ty of States being sub-
jected to criminal penalties, Sir John Fishef%Wiliiam§57
argues that\the\punishmeﬁt or attempted punishment of a

State is itself @n offence against international order. In :
. : | ‘

this respect, Sir John Fisher Williams seems to be suppor- ]

ted by Judge Anzilotti in his dissenting opinion in the

case of the Diversion of Water from the Meuse, between

‘Belgium and Holland, decided in June 1937. The Belgian

application asked the Court to enjoin Belgium "to disconti- .
nue any supplying of water held to be contrary t§ the
[relevant] Treaty, and to refrain from creating new facili-
ties for supplying water contrary to the Treaty." Judge
Anzilotti pointed out that the word 'enjoin' "is not en-
tirely gpprqpriate_;n international proceedings".68 It has
been observed that'iﬁe\use of the word "enjoin" was objec~
ted to because it “sévoured of punishment - a possibility
which many writers reject as almost blasphemous".®9 Pieter
J. Drost advances two reasons for objecting to State crimi-

nality: first, the impossibility~of establishing the guilt:

"of the State, and, second, the impoqsibiiity of puniishing a .
State. Heé argues: - \
The criminality of the Sgate ... if it is

to have any real significance, purpose and
. consequence at '‘all, must lead to the
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. punishability of the State .... Whilst :
the punishment of such body of men in turn T
must start from the classic precept of :
penal justlce. actus non facit reum, nisi
mens sit rea. The guestion is, therefore,
whether the State can have a guilty mind
or, if not really. but only fictionally so,
whether such a guilty mind could under .
certain circumstances be legally imputed
to such grdup of human beings. Except in
the case of certain statutory offences
criminal punishment must be based on per-

‘'sonal guilt ... but the law should not
-attribute responsibility based on guilt
where. no guilt can be possibly present, -
i.e. in the mental and motral vacuum of the
legal person.’0

He further argue

The criminality of collective bodies, in
particular of the State, makes sense only - ‘
i1f it leads to the punishability of the ‘
person moralis, inept expression for the

‘juristic person who ex ipsa natura cannot

act morally, illegally, or criminally.

However, the punlshablllty of the legal

person disappears as a practical proposi-

tion when one visualizes the glaring im-
practicability of 1nf11ct1ng capltal

punishment or even of imprisoning thou- ‘
sands of culprits found collectively guil- . N
ty and liable to punishment for such )
crimes as aggression or genocide.’!

Drost concludes by stating that "State responsibi-
lity has meaning, and consequences only in relation to
State punishability and since the latter cannot be properly
conceived nor practically put into effect, the former does
not serve-a us?ful purpose at bar."72 ?here are also

practical problems of prosecuting Stated. Sovereign- States

cannot be subjected to a- foreign jurisdictioh without their

‘cansent. The Permanent Court of International Justice

stated in the Eastern Carelia case:

O I g -0 3 TR g Cob
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It is well-established in international
law that no State can, without its con-~
sent, be compelled to submit its disputes
with other States either to mediation or
to arbitration or to any other kind of
pacific settlement.’3

In his Fifth Report on State Responsibility,7“
Professor R. Ago, Spécial Rapporteur of the International
Law Commission, after a detailed examination of interna-

tional practice, judicial decisions and the writings of .

publicists, took 'the view that:

¢ General international law provides for two
. different rggions of responsibility. One

applies in the case of a breach by the State
of an obligatlcn whose respect is of funda-
mental importance to the international commu- .

‘nity as a whole, for example, the obligation - {
not to commit genocide. The other régime :
applies in cases where a State merely fails to
respect an obllgatlon of less and less general
importance. On this basis, two dlfferent -
categories of internationally wrongful acts of
the State may be distinguished: a more limited’ 1 "~
category comprising particularly serious - . ’
offences, generally known as international L,
"crimes" and a much broader category covering

a- whole range of less serious offences. gener-

ally known as "simple breaches."73

On the basis of this view he proposed a draft article to
the International Law Commission on State responsibility.’®
If one accepts the proposals of Professor R. Ago and the

International Law Commission, it may be possible for a

A -

convention to provide that a State can be guilty of a : 3

crime. Ever since the use of the term law was accepted to ]

describe the rules regulating relations between States,’’

i

notwithstanding the absence of a number of characteristics

commonly ascribed to national laws like central legislative
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n
e

body, compulsory adjudication, capital punishment, and

prisons, it is no longer inconceivable to find other.legal

terms used in national legal systems to be applied in
international law. What is required when considering the
criminal responsibility of States .is to accept some modifi-

cation with respect to the nature of attributing guilt to

)

the State and of punishing it.7® It cannot be denied that
a violdation of rules of international law which ghreaten‘
the fundamental interests of the commuﬁity of nations like
genocide, slavefy and wars of aggress;on gttract more con-
demnation than 'violations of other rules of international
law. Consequently, that thereﬂis~negs for a more strfctl
6bservance of the former category of ;ules of internatioqal,
léw than the latter c;tegory. To provide thét a State’ can
be guilty of a particular crime is, if nothing else, to
help to identify ﬁhose rules which threaten the fundamental
interest ofi%he community of nations.from other rules. fhe
characterization of an act as criminal is itself a poten-
tially effective technique for £he control of deviant beha-
viour.”7? ‘ !

However, care must be taken before suggesting that

a State may be guilty of the crime of mercenarism. While

_failure of a State to prevent the organization and recruit-

ment of mercenaries may be an international wrong,it does

not appear to be so important that 'its violation would

" threaten the fundamental interests of the community of

nations, to qualify as an international crime. A number of

!
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(i ' State aré also opposed to the idea of linking individual
4nd State responsibility in a convention which would regu-

AN 7 . .o ) P
I&te mercenary activities.?%" Therefore, providing for ‘the
B ( I - '
possible  criminal responsiblity of States in a convention
N -

k4

S of influential States, which would in turn reduce its oL

effectiveness. \

' .

- -

co) Section 2. Bational Laws "Requlating” Mercenary Activities
N i AT S ) N
S Great Britain S oo "

s 7 .+ 1. The Fo#eign Enlistment Act, 18708!

. - s

;K © . ' The current'legislationhwhich prohibits British

subjects to serve in norelgn Service or to recruit others
for sudh service is the Forelgn EnllstménQ\?ct passed in

1870. Accordlng to this statute, it ‘is.an offence to

B N »
‘ o i !

enllst fOr a forergn State or induce another to do so.

w
¥

Section 4 reads:

If any person, without the licence of Her
Majesty, being a British subject,,6 within
or without Her Majesty's dominions,
accepts Oor agrees to accept any commis- .
sion or engagement in the military or
naval service of any foreign State at wdr
with any foreign State "at peace with Her
Majesty, .and in this Act referred to as a
friendly State or whether a British sub-
‘Ject or not within Her Majesty's domi-

. Co. nions, induces any other person to accept
or- agree to‘accept any commission or en-
gagement in the military or -naval service
of any foreign State as aforesaid ....'

.S
’

" on.mercenaries may lead to its non-ratification by a number .
o ' . P

e
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(;} . ‘ It is also .an 6ffence°fof“thosefpérsons,who leave |

+ Britain or any other of Her Majesty s. dominlons, w1th the 5

S ' intention of enl;stlng for a foreignm- S}:at&. Sectlon 5

[ ¢ ‘ N
u ‘ N

¥ I '+ reads: ) o : o ~
5 - ¢ o : . :

o G . If any person, w1thout the lldense of .
T ’ Her Majesty being a British subject, |, : .
o 3 . quits or goes on board any ship with ) . E
. L v a view of guitting -Her Majesty's dominion, ° . »é
- ST ‘ with intent to.agcept any commlselon or |
ety - engagement in the mllitary or 'naval ‘ser- i
’ e vice of any foreign State at .war with -&
- friendly State, or, whether a British . N
oo ‘ subject or within, Her Majesty's domihions, A :
’ e -, 'induces any person to quit or to go on a '
S R view of qulttlng Her. Majesty's domlnlons .
- : TR -~ with the like inteft ceen . “ C (
, ‘ . J R A

- . ™~
F * -+ - " A reading of those two sections indicates that . ‘ ‘Ey'

4
P e e 3 5

L] ! v, N Y . . - . @ .
. " . there is no specific mention of the term "“mercenary".. It 3
¥ . - ° .+ ' is only by construing the phrase "any person" to. include

L

mercenaries that it can be said that ‘the Foreign Enlistment
A ! - s, -

Act, 1870 prohibits British subjects ,from beéoming merce-~
b ~ B . o
T ) : ‘ naries or that. recrultmhnt of merCenarles is prohibited. /

'3, . v . The' offence ‘committed under thé Act is punishable " - .
by fine and/or impr}sopment, to a maximum of two years.
v . y Because the Act talks of service'agaiﬁst

oL foreign State" ‘at peace with Her Majesty, a question for

3 >

a

i
!
i
!
i
}
.
|
]
f
}
|

S ' consideration is whether service against a war of national

g  self-determination or in a civil war dis covered by the Act.;

, ) ?or?afpossible énswer to this question attention is focused
L C . - -
‘ on Section 30, the interpretation section of the Act. It

provides; o L . .

. (o ~ . .
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. "Foreigr State" includes any foreign
prince, colony; province, or part of any -
province or people, Qr anyperson or

) _persons exercising or assuming to exer-

s . cise the powers of government in or over
' any foreign country, colony, province,

o or part of any province or people.

- Lo q

i . The above defifiition is. very broad: For example,

"a,~ ’«,»

uit would “seem to include tebels as a forelgn State at peace.
w:.th Her Majestyf When rTadegascar theh a protectorate was

engaged in hostilities against France as the protecting

bl

' state, ‘the Law Officers pointeduouf: -that it was a friendly

foreign State, so that “wﬁen a state of hostilities’ exists
. s ) A

4

~ between two’ such States, and they are recognized by Her

\ 'Mejesty'-s Government as bellq'.éerents, the Foreign Enlist-
\ ent,‘\;rpuld ‘apply to either."82 \ . A ‘
- With respect “to the S;paniS;h Ci;ril War, Lord
. McNair®3 concluded that the deﬂtinitior") (in section 30) of
‘-"foreign State" covered both the Spanlsh Government and
Branco's Government as being "foreign States" On January
‘10,1 1937, the Foreign Office issued public“ warning cal,];;

I

ing 'attention to the fact that the/Foreign Enlistment Act;

r1870, and in pa{}.‘_ticul.ar sections 4/and 5, are applicable in.

the case of the oresent confllct 17n Spain so that it was an
cffence for a British sub;lectl to serve in any of the forces
of either party or to leave the Klng s domlnlons for thls“w
., purpose or for. any person in the United Kingdom to induce
‘British.subjects to do either of these things."8% Notwith-
standing that warning, BZFitish soldiere left for service in

Spain and no one was prosecuted.83 ) » e
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-+ tion, in the sense of a decision of the Court, of this

. A further questlon is whether the - applxcatlcn of

the- Porelgn Enllstment ‘Act, IB?O to civil wars. is depen—

"dent upon the recognitlon by the Governmet of the sgatus of
belligerency.. There appears to be no binding intérpteta$\
- , 1 .l

. . ( A

N

¢ .

‘issue. On.the. one hand, Lord McNair observes:

] (c) I can see nothing in the relevant sec-
o , tions of the statute which requires a Court

~ . within the meaning of sections 4 and 5 un- - .
A less His Majesty has accorded recognition of
belllgerency, that is an internatinal. act,
: having, it is true, certain domestic reper- -
" . ‘cussions, but I can see no reason why it
- .7 " should be essential before an’ English muni-
<y cipal court can hold that a State of war
LT exigts; from the point of view of the mis-—
chief aimed at by the statute it seems to me
quite as objectionable that Brltlsh subjects
.. should be participating in a foreign civil
C war in which we have not granted recognition .-
.. of belligerency as in one in which we have.

1

‘1_']\ (d) ., It is simply a matter of the construc-

- ' tion of the world 'war' occurring in a
T . statute; that statute expressly includes
et civil strife within .its aim, as appears from

7.7 . " the definition of 'foreign State,” ... and I

v

e ‘ canpot see any Jjustification for displacing

theTplaln meaning by implying after it in
! cases Jf civil war the expression 'in which
His Majesty has granted recognltlon of
belligerency to a rebel government. ‘86

The opinion of the Law Officers seems to be that
rebels would be regarded as a foreign—friegdlg State even
ﬁhbugh there had been no recognitioﬁ of insurgency or
belligerency. For ekample,‘in the case of a B;itish ship

“

"intended to be used by unrecognised Cuban Insurgents

»

against K the Spanish’ Government, the Law Officers doubted if

t

ot . - L R

/' * ' to hold that a civil war cannot be a war - ‘ n(f”

P
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"the ship "fitted out as a privateer and to be used in the

‘as a piratical vessel®.87

service of an unrecognised nationality could be dealt with

o

However, the Committed appointed to inguire into

- the recruitment of merceanries in the United Kingdom, while

accepting the interpretation that the definition of

"foreign State" in Section 30 of the Act is broad enough to '

make it an offence to enlist in the armed forces raised by
. . -

rival governments in a civil war regardless of any recogni-
tion being accorded to 'the rival factions, concludes that
thig part of the Act is unsuitable to continue to be used

as a penal statute. The Committee suggests that recogni-

"tion should be made a prerequisite on these grounds:

But the description of the offences requires
that the persons on whose hehalf the force
is raised should also constitute an entity
possessed of characteristics which in inter-
national law entitle it to recognition as
being "at war" with another State and so
enable it to exercise belligerent .rights
Vig~-a-vis neutral States.”\ As a minimum this
requires not only that the persons controll-
ing the force should be claimant to be en-
titled to act as a independent sovereign
government but that they should also have
been actually exercising effectively and
with some degree of permanence exclusive

’ governmental' powers over an identifiable

> ' part of the territory to. which they lay -

: claim; and their opponents must either be a
~government which is recognised de jure by.
Her Majesty's Government or must, t. alsoc satis-
fy the same criteria a de facto govérnment.
In a prosecution for ilTegal enlistment or
‘recruitment under the Act would thus be

e _necessary to prove that Her Majesty's

Government had recognized the persons on

. whose behalf the armed force was raised and
‘the opponents against whom they were fight-
ing as being de facto or de jure gc)Vernments.B8
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The Foreign Enlistment Act, 187Q, was not applied

t0o control the recruitment of mercenaries for the Civil War

in Nigeria. The OfflClal att:,tude of the Brltlsh Govern-

“ment ‘was that it was totally opposed to any British sub-

Jects being recru1ted to f].ght for e:Lther side J.n Higeria.

The reason for: reﬁusn,ng to prosecute was that the Foreign

Enlistment Act. did not apply.tc .Commonwealth countries.8?

This view is suppc';r{:e;d \by the Diplock Report:

©

No country that is a member of the Common-
wealth, -even though it has adopted a
republican constitution, is a "“foreign
State" within the meaning of the Act ...
Enlistment or recruitment for mercenary
service on either side in an international
conflict in which a Commonwealth country
was a belligerent or on either side in any
internal conflict which took place within
the territory of a Commonwealth countrg i
would not be an offence under the Act.’? !

However, it was held in R. v. Jameson®! that the

Act applies to all British subj'ects wherever they may be.

"In this case Jameson, a British subject, was accused of

assisting to prepare a military expedition to proceed

agai»nst the South ‘African Republic without the license of

Her Majesty. The Court held that any British subject who

asgists such. preparation will be guilty of an offence.

Jameson was sentenced to fifteen months in jail.

The application of the Foreign Enlistment Act,

1870, was again sought with regard to the recruitment .of

British mercenaries for the Angolan civil war but the

government did not apply tie Act. The reason for the

o -

.

}
{

!
:
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refusal to enforce the law was that th?‘ Act was of doubtful
effect. 1In response to demands for the Act to be enforced,
Prime Minister Wilson made a .statement bDelow to the idouse -

of Common on February 10, 1976:

There is some doubt about the interpreta- .
tion of that Act. It was last involved, . i
I think, in the case of the Jameson raid A ’ .
-in the last century. Whether or not it is '

applicable here is a legal matter into which

it would hot be appropriate for me to enter.

From the advice one gets from those most

highly competent in the matter of the appli-

cation of the Foreign Engllshment Act, 1870

to a situation such as this, it is very

difficult to get a clear view. The.Act it-

self is now, I think, very much outdated in

some of its particulars. One has only to

read what it says about principalities,

powers, peshwas and all the rest of it. It

is a little difficult to advise the House )
‘whether on the advice given to me, the Act .
can be invoked in this particular case.?%2 -

The Prime Minister subsequently appointed the
Diplock Committee with the following terms of reference:

In the light of recent events, to consider

whether sufficient control exists over the )

recruitment of United Kingdom citizens for ) /

service as mercenaries; to consider -the need /

for legbslation, including possible amendment ’ \

of the Foreign Enlistment Act; ‘and to make / X
recommendations.?3 . / . ‘

Because the report of the Comm:.ttee is llkely tcL

wlicies on the question of \
enlx,stment of meiéenar:.es it merits a more detailed examz.—\

nation. / ' ' ‘ )
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whilel he was abroad" and|"the omissions and obscurities
resulting from the inadequacy of the language of the
In the'absené§>o an authoritative interpretation
of-the.hct the above viéw is difficult to arrive at.
Secondly, the Diplock Report recommended that the
statutory offence of illeg-l enlistment should be repealed
aqﬂ that service as a merce;ary should not be outlawed.
The Committee advances many reasons for its suggestion.

One of the reasons is that "it is not practicable just to

try to define an offence of enlisting as a mercenary in

such a way that guilt would depend upon proof by the prose~

cution of a particular motive as actuating the accused-to
do so."%6 It has already been agreed, as the Report
observes, that a definition of the - word "mercenary"” which
is based on the motive of the participant is impracticab}e.
' But nowhere in the Foreign Enlistment Act, 1870, is the
word "mercenary" used. The Act was enacted to prevent the
enlistmnet of persons in foreign armed forces in any capa-
city. The characterization of any persons who takes part
in foreign arped conflicts as merceﬂafies appears not to be

a necessary condition before the Act ‘can be applied.

&%&ﬁ@w RISV
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' To the ex’{t.ént that t}}e‘-Aci: avoids the préblem of
defining the word "mercenary" a‘rid— by prohibi'ti_r‘xg the en-.
listment and recruitment '\og persozié to serve in foreign
arme;i’ forces in any capacity, the Act is probably capable
of déaling with the kinda of situation in which mercenary
forces have ’;bee‘n in\‘rolvegi in the laéﬁ Ythirty years.

N The ’D‘i.plock Report correctli( states that the
principal public interest which may be harmed ‘bylthe .
presence of United Kingdom, c1t1zens serv1ng as mercenaries
"is the r;xa;.nt;enance of good J.nternational relations between.
the Um.ted Klngdom and other States "97 However, the
Report recommends aga:.nst' making service as a ‘mercenary a
statutory . offence. The reason, the Committee advances, is
that it cannot be justified on grounds of public interest
"to impoge a general prohibition on United Kingdom ,citizeps
from serving in some capacity or another (e.g. as instruc-
tor or tec-ﬁnif:ian) in the arined"force‘sxof aNfriendl‘y State
at a time when thei:e are no hostilities in which that force
is engaged."?® The basis upon which the Committée could
come to this conclusion is difficult to find. The Commit-—
tee's terms of reference’as already mentioned were to con-
sider whether sufficient control exists over the recruit-
ment of United Kingdom‘ citizens for service as mercenaries
r?'in light of the recent events." The recent events as
interiaretedby the Committee were "the recruitment in the
United: Kingdom of some 160 men to serve with or in support

4

of the armed forces of FNLA in'Angola in their struggle
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against the MfLA."”_ In other words, “it is the involvement’
;)f United, Kirigdom citizens as mercenaries in armed con-; |

‘ flicts like F};e Angolan Civil War that was the relevant
issue for consideration By the Committee. In absence of

internal disorders military assistance may be provided to a

¢

widely recognized goverhment,l00

In conclusion, the Diplock Report recommended that

any fresh penal legislation should be directed against

\ recruitment of mercenaries in the United Kingdom. The pro-

. hibited acts should also cover advertisements of merce-

naries.
/!

.B. The United States K of America

In the United States of America, the first legis-
lation concerned with the enlistment of her citizens in the
“army of another country was enacted in 1794. Section 3

provides:
Every citizen of the United States who,

within the territory of jurisdiction there-

6f, accepts and exercises a commission to
"serve a foreign prince, state, colony,

district or people, in war, by land or by

sea, against any prince, state, colony or
people, with°whom the United States are at
peace, shall be guilty of a high misdemeanor.}?0!

P g
%

oy
i

The immediate objective of the legislation was to
prevent American citizens to enlist in the French army
during the -War of 1793. The United States felt that a

neutral State had a duty to prevent its subjects from

enlisting in L‘t'.he service of a belligerent.l192 1In fulfill-

e XA
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i -, ing this object the President made a proclamat'-.i.‘on‘of April

[}

22, 1793.103 This proclamation was followed by another- one

of March 24, 1794.10% Prosec?ﬂ:\i@g under these proclama=

c tions  was uhsuccessful in absence of a specific statute.
This explains the passage of the first neutrality Act,
already mentioned, which specified crimesuagainst neutral-

ity and fixed penalties.

In 1974, one Isaac Williams was convicted for -

)

accepting a commission under the French Republic and under

its authority committing acts of hostility against Great

Britain. - The defendant's phlea~ that he had expatriated
himself was overruled.l!?5 The principles of neutrality are
still the basis of the current legislation. Section 959
says:

(a) Whoever, within the United States,

enlists or enters himself, or hires or

retains another to enlist or enter himself
_or to go beyond the jurisdiction of the

United States with intent ot be enlisted

or entered in the service of any foreign ‘
prince, state, colony, district or people — . i
as a soldier or as a marine or ‘seaman on T '
board any vessel of war, letter of margue,

or privateer, shall be fined not more than

$1, 000 or imprisconed not more than three

. years, or both.106

The law forbids anyone in the United States,
regardless of nationality from recruiting or enlisting or-

‘ leaving the United States 'to serve "any foreign prince,

state, colony, district or people." There is no require-
ment that the foreign State be involved in an armed con-

flict. There are, however, a number of exceptions. First,
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citizens of the United States may enlist in the Army, of an

‘ally of the United States in the time of war.!?’ Secondly,

citizens of foreign States transiently in the United

. States, may also enlist.l0% .Thirdly, enlistment in the

service of a foreign force or the hiring of others ta do
such act must take place within the territory of tﬁg United

States. It Has been held that the section or provi-sion

does not forbid leaving the country with intent to enlist

abroad, either individually!?%? or in parties.!!? It is not

"clear whether %dvertiaing for mercenaries is covered by the

law of the United States. Burmerster!ll is of the opinion
that a mere advertisement is not proscribed. His authority
for the opinion is the casé of Gayon .v. McCarthy.!l? This

case concerns the recruitment of a sailor.in the force

’

raised by Felix Diaz against the government of HMexico.

On the other hand, Professor L.C. Greenll3 agrees
that the advertising for and recruitment of mercenaries to
serve in foreign places is prohibited by the law of the
United States. His view is based upon section 960 of the
Neutrality Act which reads: ’

Whoever within the United States, knowing-
ly begins or sets on foot or provides or
prepares a means for or furnishes the money
for, or takes part in any military or naval
expedition or enterprise to be carried on
from thence against the territory or domi-
nion of any foreign prince or state, or of
any colony, district, or people with whom
the United States is at peace. ’

@Qﬂ‘ggf" -
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On;a difficulty in prosecuting those who advertise
for mercenaries is the fine legal line drawn between
actually recruiting United States Hationals to serve as
mercenaries and merely providing information to the public
about "ﬂj;)bs opportunities in other countries.!l!* While the
former is contrary to the law, the latter activity is not.
Mary organizations which advertise for persons to serve as

mercenaries emphasize in their advertisements that they

L -
N .

only offer information and do not recruity1l15
Advertising for mercenaries does not raise the

igsue of crmi}aality of those who advertise only, butJit is
also an important source of evidence for the burpose of

" identifying those who are recruitea. Given the involwvement
of U.S. citizens'in mercenary activities in the Third ‘World

‘. one ‘would “expect to find many' prosecutions.!1® However, as
-in Great Britain, there are very few prosecutions. But the
attitude of the United States Government, unlike that of
the British AGovernme:"xt is not th#t the law relating to the
recruitment of persons as x‘-nercenéries ig inadequate. The
official position of the United States Government in
explaining refusal to prosecixte has been that there is no
evidence. On October 9, 1975, Congressman Donald Fraser
made a statement in the Fourth Committee of the Uni‘te;i
Nations General Pigsembly. Ambng other things, he sa‘id:

v

My government does not approve of parti-
cipation by American citizens in the forces
of Ian Smith regime. Our laws provide that
any citizen enlisting in the -armed forces
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of another country runs the risk of losing , K 3
his U.S. citizenship. In addition, he ’
could be subjected to criminal prosecutions

under U.S. laws which provide fines and :

prison terms for those found guilty. If BN .
there is ‘any specific evidence that Ameri- : .

cans are serving in military forces under . : -
Xan Smith, my government wishes to be :

aware of it in detail in order that appro-

priate l’e?al action may be considered. undex

" our laws.[l7

During‘ a United Nétions’Security Council c;ei)_ate pn,,',

the armed attack on Benin, by mercenarieg, the ;‘eprese:nta—",

Itive of the United States said that his. country“‘oppo;seéi the

use of mercenaries to intervene in tklxe int'erne;i aj%fairs of -
other coun_t.ries and was committed to'e;}forcement of its -

laws concerning recruitment of United States citiZens as

mercenaries. 118

The question is whether evidéncegof United States
citizens participating in armed conflicts as mercenaries,
is lacking. There are at least six magazines published in
\t:he United States'—whiﬁ;:h carry advertisement offering infor-
mation about opportunities in foreign military forces. 119
As a \result of those advertisements peréons have o;*Sfered
their services.l2? Prosecutions have been undertaken when
ciri:umstanceé made such action particularly advantageous to
the United States policy goals.l?l For example, the United
States Government has recently prosecuted and secured con-
victions of severai Americ'an. citizens who helped to —finance
and organize an invasion of the Island of the Dominica in ;

order to overthrow the Government of Prime iMinister Mary

Eugenia Charles and to replace it with another headed by S LT
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former Prime Minister Patrick John.l22 ’

pri'or written 'authodrization of the Secretary of State and

tory he continued to serve as a captain, in charge of lLa

- b gy B M r e bt s b Lo N IR R A R S DcutnBbisn P Y s A SRl i

The -Neutrality Act provides for the imposit;ion of
a fine or imprisonment on being convicted of serving in a
foreign force. In addition, the convicted person may lose

his citizenship. The Immigration and Nationality Act of

1952 provides for the loss of citizenship by any U.S.

national, 'whether by birth of naturalization, who enters or
serves in the armed fc;r_c'es of a foreign State without the
Secretary of Defence. The possible loss of citizenship-

would probably have a deterrent effect on persons intendi_r[g

to join foreign forces. However, the competence of Con-

gress to take away a person's citizenship by legislation

has been successfully challenged. In U.S. ex rel. Marks

v. Esperdyl!?? the Supreme Court held that Marks had aban-
doned his citizenship. Herman F.“Marks was a United S;é&
3 -

citizen, born in Milwaukee. He went, to ‘Cuba in. 1958 to

.joinﬁ Fidel Castro in the Sierra Maestra. After the vic-

-

- &

" Cabana, the military pz:ison in Havana.” After disagree-

~ments, he returned to the Uniteéd States in July 1960 and

was ,arrested and charged with unlawfully attemptlng to

_ enter the Jnlted States as an illegal immigrant. It was

alleged that he was alien, who had lost ‘has citizenship
under section 1481, having served, in a foreign force. The

Supreme Court held that he had vol’up,taxl:'ily joined: up with

,the \revoiutionai‘y forces and thereby ¢hosen to abandon his -

@

I3

-
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(U . .citizenship. S T . .
E i i - . ) Yo g ? N .
? . In Afroyim.v. Rusk,!2* the Supreme CTourt probably .

- . overturnim§ Marks v. Esperdy, held that.there' must be evi=-

1 <

- .__ dence that;the offender had voluntarily abandoned his citi-

0

zenship. Afroyim was Pqlish-born, a naturaliszed citizen of .

!

) 3 9
: ‘, " the United States, who had gone to Israel and voted in

5

PRSPV T

; elections for the Knesset. It was heid‘by a bare majority

A

. of five judges to four that that act:was not of itself o
sufficient unequivocal evidence of an intention to abandon

E)United'StateSncitizenship. In tiMs case, the act which 5

4 s 1'_%:} . ' N > * :..‘ ' ) : *

R 2 infringed the Code. was not°serving in a foreign army, but i
N . ’ °

voting in a foreign election. Howevex; the decision is

'said to be of general applibat}on.125.- . ’ ;

3

-~ €. ‘Prance
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& ' The French Penal Cdde prohibits the recruitment of ,
Ky \ A}
soldidrs on behalf of a foreign power: Article 85 of the
T Penal Code provides: ” l i

\

. Whoéver in ‘French territory in time of. T~ R
N peace shall recruit soldiers on behalf of. - ~ . fﬂ—f'

a foreign power, shall be punished by : : .
imprisonment of from one to five years !
and a fine of 3,000 to 30,000 francs.l26 . )
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: ‘o e
Phe interpretation of the above provision is that ‘ ¢ .
3 . . R o o

the crime is committed by anyone, French or foreign, who on
S n,

French territory in time of peace .recruits civilians or .

@

s n e nend

~ - -

soldiers 'for a foreign force.l27 )
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C ding end's '
. L \ R . Notwithstanding the part:.c:.patz.on of French sol- - '
\ “ P i:

7", the fiéhting., To this end, the two governments passed

e T e bound for the regions for the said purpose, -~ . ° N

. d:Lers m various civil wars, nq groaﬁutlm Beems o' have

u)., Y

©  been undertaxen under the abq%g }.a:; 128 yhenever the -

ry

Govermnent Felt compcl.lan} to control the departure of’

French soldiers for a particular war it pasaed or enacted
~ measuras of a'tempprary character.129 The British and P
| French 'Goye;'nments, al;a;meﬁ at the supplies and volunteers

poui:'ing into Spaih iﬁring the civil war endeavored to stop

v 1t

5

Spain. ", : o n

t

s leglslatlons to Qg:op the recruitment of volunteers. for

t

‘, The French law of Janua.ry 21, 1937130 authorised
the govermngnt to take the nec‘:gssary measures tc prevent
the depatture of vorunteers to partlczpate in the Spam.sh ' i

va:tl Har. Article 1 provided- !

~
;-,

o The Government is authorized to take by S
. means of Decree in the Council of Mlnlsters .
it ',;g. all measures serv:.ng to obstruct: . : . i
l1.{a) The enllst.ment and acts leading to i o
the enlistment of persons for the forces L
L ' now in conflict in Spain or in the Spanish . : -
posaessions mcludxng the Spam.sh zone of L,
Moroccos ; ' VR

(b) Departure- and transit of’ all persons : , o .

: . f » P
N

r ’ ‘The law was made appllcable only to Spain and z.ﬁs

dqration was limited to Bix months. ' The Courts alse inter- B
' - ° ' o ‘T

v . preted .t‘he above pr8vumm rather narrowly. -In the case

of" Public’ Proaecutor v, Ledkowskz and Others; 1 3! thr»eT T

° Russians residing in Par:.s. adml‘tted havmg left Paru.
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(w , - ‘with the intention of crossing the frontier and enlist in

Franco's army. The Court held that their journey within Lo

the country with the ultimate intention of crossing into e

e ] ' Spanish, territory is not the commencement of a ‘departure!’ -
fe g ; (o “ . !
) : Within the meaning of the law, but should be considered as’ h
% bl °
. ' . * . e
: ’ a mere preparatory act, which under the Penal Code is not

e
.8

liable to punishment.

o

e

<
T
3
®
m:iw.ww@w s apii

L D. Bllgiul ) ‘ . . bt e o o

1 ’ - Q

: During the Spanish Civil War, Belgium passed . .o

[T

-

. specific legisiation to deal with the volunteers. By théf,' e
~ R »

¢

Law of June 11, 1937,132 the recruitment and &gfeparture of . L

. B ,aﬁy person to serve in" Spain was prchibited. The purpose
i N L4

of the law was to ensure the non-intervention of Belgium in

" " the Civil War. Article l provided: o , .

! .

v % - . . 'The following are forbidden 1in Belgium:

X o fa) Recruitment and all act of a nature to
' . ’ provoke or to facilitate the recruitment ,
o " ‘ of persons other than those of Spanish. ' .
LT nationality, for the benefit of an army E '
‘ . i or a troop in Spain or in the Spanish ‘ LT fl
- possessions, including the 3panish zone y “
S of Morocco. v T
1 @ ' . :
K LT . {b) Departure and transit of persons other o !
S . than those of Spanish nationality, £or ' .
o service in an army or a troop specified . o
. . in the preceding paragraph. . . \
= - . g |
. WIp”l?Sl, a law was enacted which prohibited the = *

“ :/
v

recruitment of civilians to serve in. a foreign army without

—"‘KJ
~

o ey licence of. the Crown. Article 135 states: ) Co
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(:’ N Anyone who recruits any person or incites , @

or takes engagement of any person for
) profit in a foreign army or force, by
T ' . gifts, payment, promises, threats, abuses
s ' . of authority or power, shall be punished
. by imprisonment of from eight days to six .
- s - months. L . ~

. Exc"eptions from the prohibition of recruit-
Lo ? ment by gifts, ' payments and S:romises may )
' - be proclaimed by the King.!l33,

¢ I '

i.Ui’;der the above-~mentioned article; it is not an offence of ’

.

an individual to enlist for service in a foreign army.

<

Although many Belgian nationals served as mercenaries in \

e

Congo/Zaire, no law was enacted to prosecute them.l3* ~ T
| S . ' . . .

However, by a law dated August-1l, 1979 individuals who

enlist for-'service in a foreign army may be prosecuted.!3S

x

.. ' . .'Article 1 prohibits any Frecruitment of persons in Belgium

.

for a foreign army or force being in the territory of a
foreign State. By virtue of arﬁiéle), the, King could

'*  prohibit the enlistment, departure or transit of persons

with a view to service in a foreign army or force being in :
o~ i ¢ N . . ’ ) o
“'the territory of foreign State. Article 3 prohibits the
! o

‘ \ } enlistment of Belgian nationals outside the national terri-

\ r

: l tory for a fore‘ign army or force,.
States other than those already discussed, have

legisldtions which deal in one way or another with foreign

' enlistment. Canada, for example, enacted the Canadian

Foreign Enlistment Act, 1970.136 The Canadian Act, how- p
iy ever, 1s. similar to the British Foreign Enlistment Act,
/é‘ C " 1870. (For example, the definition of a 'foreign State' is
4 .

the s;amel1 ‘It is an offence for any Canadian, wherever he
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forces of dany foreign State at war with any friendly
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may happen to be, to accept an engagement in the armed

foreign State." Any person in Canada, regardless of

nationality, who induces ancther to leave with such intent

N,
equally sommits an offence. Recruitment within Canada for

1
the "armed forces of any foreign State or other armed

forces operating in such a State" is forbidden. The Cana-
dian Act, therefore, applies to rebels, whether recognized
or not, and whether a state of belngerency is recoy-
nized.137 The punishment fo; the offences 1s a fine and/or
two years imprisonment. In addition, the Canadian Act

;rovides for the restriction, cancellation ‘or impounding of

v
K

passports.
The preceding discussion has demonstrated that
/
there are national statutes regulating the participation of

individuals in foreign armed conflicts. However, because

the attitude of the international community towards the

conditions under which foreign soldiers in their private

o \

capacity can lawfully be employed have changed, national

statutes drafted decades ago‘leavb‘ﬁany loopholes of inter-

o

A ey
pretation to be capable of fulfilling the new expectations.

Most statutes, for example, do not use the word mercenary
let alone "mercenarism" a term not found in English, French

or Spanish. Part of the satisfaction of this new expecta-

»
-

tion lies-in State officials to accept that they are under

g s s

a duty to control the involvement of their nationals in
foreign 'armed conflicts as mercenaries. This may, in turn,

accelerate the needed reforms of internal laws.
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CHAPTER VI

nn
.

_ MERCENARIES AND INTERNATIONAL CRIMINAL LAW

>

State officials‘differ as to whether international
g
On the one hand,

"law(proscribes mer¢enary activity. it has

begn'stated that international law does not make the act
. ,

of serving as"a mercenary criminal. In testimony on August,

1976, before the House International Relations Committee

' «

Special Sub~-Committee on Invebtigations,‘Assistant Secre-

-y

tary of State, William E. said:
A legally accepted definition of what : ‘
B constirlites a mercenary does not exist -
in international¥law. Nor is the act
of serving as a mercenary a crime in .
. ..+ international law,' not to mention ) o
Angolan law where the Angolan autho- ’ ’
« . rities were forced to use a set of .
guidelines for their combatants the . ' .

MPLA issued in’ 1966.2 g

Schaufele Jr.

'3

5

On the other hand, it has been asSerted that the

. . . ' N N !

crime of mercenaries is recognized by international’law'in

N o

m

acqordance with several Resolutions and Declaratlons of the

”

-

-

United Wations and the OAU.} The legal sxgnlflcance of

a -

these resolutions will be analyzed with a view to finding

[

out the extent to which they can be held t6 form a basis ; ‘ ‘

7, ’

for apprehension, trial and subsequent.conviétion of merce-

paries: The’poin%}of departure in this reégard is the guds-
) o ’ ¢ l‘ . / Z . - s H
. tion ©Of the meaning of the term "

1 1 c

law.” .

ihtefﬁatiOpal criminal -

6

LA




v
.
.
\
.
‘
.
; .-
.
. -
)
. .
A
s
» +
.
+
v
B )
.
- .
B
°
[y
v
.
f.
.
.
»
.
- -
-
%,
e
-
* _:
.
f
Y‘Q
S
s
0.
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e 6' DAt least. ‘six d:.. fferent meanings havc been atisr:.~—
) o 7 -

‘ buted ¢o- the term 'Interxiatie;nal C&*imz.nal Las Ii; mﬂy be

.

z.dent;.f:.ed.awﬁ;h tha t.rg\lwéial scope of muxuc:.pal crim.nal :

faeow

e l.aw It may be equatod with i.nte ’ztional aut.horxzedv mh.t-

ernationa,lly prescrn.bed

]

mnlcxpal law. It my refer to mn{czp&l ¢r‘immal 1aw ’

cauuaon ts; cxvn.luad nat:r.onm.‘ It may signify internatx.onal

v, g g

COOpeta‘tlon m the a&m:ustratlon of rmmz.cxpal criminal

lgw,—uahd finally, it my stand £ar ;.ntamtz.oml ‘eriminak

\

law in the ma;enal umse of the tem. : A br:l.ﬂf exé.iaina’tioa

of each of thase manmqs is undertaken before :.dent.xfy;ng
N

_whu:h one is mast revelant to, t_ﬁe’ pr'esent; discusgion. .
i _ A Tl - h \

PR .
o n
o v +

A. Int-rnftional ér ina Iav in the me .f;:f
<tOor scope o c ‘

o “ . Ve , . '
' .t g - . -

[ A]

b ‘ N N .
. . . { . o

Ly ‘Under this meaning, 1nterna,,t1.9nal crmlnal Law may

refer to the~ compet.ence of Stabes to. gmsemte and punish

for crime . For example, in prosacutlng and punishihg ;Eor

‘crime, .a st.ate should not oversteé the limit,s wm.ch fmter-

‘mio:xal law - places: upcm its Jurxadxctzom'ﬁs Jdr;sdicglon

;x«s concadad by internauaual law in situat:.ond ’d'heré “t:hare

‘exists a meamingful pm.nt of relation which rauonally

¢

- connects, thn factual contiaxt of  the act to the legitimate.

&

B ’interestslof ‘the prancuting State."6 The Harvard Research

5
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v oo id¢nt1fiu five points of relatxoﬁ esubl,ishing thc cmpe— S

e
v tence of ”States to pt‘ot¢cutp am; punuh for crimu LA Pirst. N

e Lo S g 5

L : - o '
. as"-‘ . 'th¢ tsrr:.torial,{ princa.ple, which datemm Jutildictlm by K ’ iin, '
. t:", R : raferencé t.o the placé whqre the\offcnce is qcnuitﬁe& _— ‘ .
S 'mu,u prlnc:lple is agatdad ewrywhqrn as oﬁ pr:imuy ‘{mport- | , o 7 , v
R w B ance ana of fundmntal chatacter. aowever, there are two . R :
» T J-’, v;.cwn as to the scopes ofi“the ﬁa‘rr;to‘l‘ial prxnc;p“le.: ‘ u:;der ,‘ L
Cew ﬂ the-subjcct.we view, }unsdictspn cxtenda over all pcnong s
. ‘ - B :Ln the Staf,‘e and theal;:' v:.plast:mg J.t.s laws-.' Under ‘the ob- R 5

)“ - Jecf.zve v:.c'w, jur:.sd:.ctlon exten&m m‘%r all acts: wtuch takc ‘ | C ,,v
" ; ‘ effect: thm.n the staté even t‘hough ‘the . author. .is ¢130~1 o “/‘ co
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© was committed exclusively in the United States, Mexico
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, by any State into whose jurisdiction he may cpme i2 Fifth.

t.hu passive pcrsonality orznc;ple. dotemxm.ng Jurxsd:.ctxon’

v ) ,

|
al:.ty or naucnal character oﬂ

‘ffcn‘ée. Thn.s pr:.ncxple has been

m:urt.td by a connider&bln 'nuinbcr of States bur; contest
; \

by~ct.h‘ors.1.3 For inttgancc,.' the argument of Judge Zubia ijn

.ot

'the Cutting Case,!“ that even if the offence of jefamatio

¢

i

.would have 3u:7udxct.;on under the passive oetsonal:.:y theo
ry bocaun the ptram injured was a Mexican, was chanengcd
in the diplomatic protests of the United States Govern-

ment.l%
) ¢

B. International criminal law in the meaning of
internationally prescribed municipal criminal law

~

Under this meaning the term, "internatipgnal) Srimi-
nal law” refers %c .nstances .n «~hich international law

‘imposes a duty on States o punish acts of 1ndividuals.

+

., The duty on Stazes may arise through customary iLatebna-

’

tional law or ‘ram treaties. For example, he Convention
for the Suppression of the Traffic in Persons and 2f the

Exploitation of the Proszituitions of Others-%.of March 21,

1950 imposes on signatory States, duties of prosecution

., JAgainst this kind of dealings. The Convention on 3arcotic

Drugs!7’ of March 30, 1961 similarly creates extensive

duties of criminal prosecution for the signing States.

[y '

These duties to prosecute 1nclude an express reguiremént of

imprisonmant for serious violations of the relevant

7z

o
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provisions.

. C. International criminal law in the meaning of
intermationally authorised municipal criminal law

Under this meaning international law though not

¥

necessarily obliggs States to punish certain acts of indi-

viduals 1t authorises States to exercise jurisdiction. For

\ instance, 1n case of piracy, 1lnternational Law\?uthcrzses

every State o assume jurisdiction on the high Aeas over

pirate ships.-® Likew:se,

°

international law that praivate indaviduals, not pelconging

1% 1s 2 rule of jenerail

to the armed forces

Q

£ the enemy who taxe up arms against

the armed forces »f the occupant State, may be treated by

the latter as crimina’.s.-?

»

Znrernational law confers apon

the' occupant State the right to punish those i1ndividuals

for acts of illegizimate warfare.--

*>
i £

D. International criminal law in the meaning of muni-~

cipal criminal law common to civilised nations

This meaning covers crimes which are panlshable in

most civi.ised cTountries. For example, cffences against

“ .
are punishable 1n most S5tates
even though intérnaticnal customary law may nct impose any

K sobligation on States <o prohibit those acts.<-

. E. 1International criminal law in the meaning of

international co-operation in the administration
of municipal criminal justice

Internat.onal crimainal law may refer to those

] 5
norms of international law under whach 3tates assist each

.
B

W”"& g P
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other in thHe administration of criminal justice.?2 The

principal instrument of this co-operation 1is the practice.

of extradition.?3 Under this system the authorities of a

State in which an alleged offender 1s residing surrender

him over to the officials of another State either for the

purpose of prosecution or for the enforcement of a craminal

judgment. +*

iy
=

Cxtradition treaties<- supplemented by nation-

al extradition statutes?® usually form the basis of this

co-operation. Extradition treaties spec:ify ccnditions

under which a request Ifcr the surrender of fugitives may he
Pt

- .t

commnon condlition 1s <hat extradision s Lzmxteg

granted. A tr
< R .
to/ offences committed 2utside the *erritory of the regues-
, ted 3tates.’’ Iz 1s customary <o stipulaze that the act

\

v
\

.

ditaio

charged

regquestLn

A

:gbn‘xs chat the offence

tic

ust have been nade a crirze by the laws of both the

g

-

and reguested State.?® A second common condi-

gmmizted shouild not be of 2 poli-

0

1 character.?? & third common condi=ion 1s that the

evidence submitted together with the reguest £or extra-

agains

should be such as to establish a prima Zacie case

the accused.3® - -

.

Other ctypes of internaticnal co-operation include

e

ption of a foreign criminal proceedings pending in

State, 3! the execution of foreign criminal judg-

nd the supervisicn of offenders who ‘have bheen

A\

ly sentenced abroad.?}?




F. International criminal law in the material
sense of the word

These are rules of a prohibitive character,
strengthened by punitive sanctions of their own.3% 1In
order to make certain rules. international crimes in the
material sense of the word, they should be expressed in
clearly prohibitive terms and be supported by penal sanc-
tions.3% The enforcement of these rules against indivi-
duals should be direct and not through States. .
It 1s the second, iuirﬁ and sixth meaning 0f the
term “international criminal law” which are of immediate
relevance tc the gpresent discussion. Internaticnal law may
proscribe certain acts of individuals and either prescribe
sanctions directly Or leave each 5tate Dy 15 OwWn municipal
criminal law %O 1mpose sanctions on iadividuals. 3y the
latter =ethod, States may be ander 3 duty %0 unpose sanc-
tions on individuals or Ehey may be author:ised <wo pun:sh

them. “Under{<Hé& tnree methods 1t 1s st:ill .appropriate. to

us8e The term “internatioconal <criminal law” in a sSense compa-
rable to municipal criminal law.?® There are a number of
advantages for each State %o enact legisiation for the
punishment ©f 1ndividuals who are guilty of violating
international law. For example, 1t 1s logically compatible
with the fundamental principles of sovereignty and equali-

ty. Sincé each State .s permitted to fix its own standards

of treatment of individuals, there 1s no i1mposizion of the
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sense of justice of one 3tate on another. Such a conven-

tion wogld be fairly easy to implement on the grcund;that
each State can pass its legislation.3? Professor Georg
Schwaréenberger,39 however, limits the use of the term
"international crxminai law" in a sense comparable to muni-
cipa; criminal law to the sixth meaning. His reason for
excluding the application of the term lnternétlcnai crimi-
nal law to situations where'treaties impose a duty on
States to enact municipal criminal law %o punish certain
acts committed within their territorial jurisdictionis
that 1f States fail to live up to their treaty obligations.
they themselves 3o not commit any international orime, b§£
are merely responsible ZSor breach of their treaty obliga-
tions. Therefore, he concludes: "these offences of indavi-
duals against the 'law of nations' are not crimes under
international law, but offences against rules of interna-
ticnally postulated municipal criminal law."3?

‘The guestion then 1s what acts should pe classi-
fred as crimes under 1international law? An analysis of
general principles of international law and of c¢riminal law
suggests the following definition: "A crime against inter-
national law 1s.,an act committed with intent to violate a
fundamental interest protected by international law or with
knowledge that the act will probably violate such an
interest, and which'méy not be adequately punished by the

exercise of the normal craiminal jurisdiction of any

State, "“0 . In other words, 1t is those acts which threaten

.

N P

e e s e s
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the fundamental interests of the moral and material order o

for which the establishment of peaceful relations between

members of the internifiiiii/ggmmangg*ca}lg}“l This is
// el st ?

the definition which-#as adopted by the International Law

e
- T

provides:

\ Commission in 1976. Article 19 on State Responsibility
e

2. An internationally wrongful act which
results from the breach by a State of an inter-
national obligation so essential for the pro-
tection of fundamental interests of the inter-
national community that its  breach 1is recog-
nized as a crime by that community as a whole,
constitutes an international crime.

A 3. Subject to paragraph 2, and on the basis of
f/' : the rules of international law in force, an

international crime may result, integr alia,
from:

(a) a serious breach of an international obli-
gation of essential importance for the
maintenance of international peace and

security, such as that prohibiting aggres-
sion;

(b) a serious breach of an international obli-
gation of essential importance for safe-
guarding the right of self-determination of
peoples, such as that prohibiting the '
egtablishment or maintenance by force of
colonial domination;

(c) a serious breach on a widespread scale of
“an international obligation of essential
importance for safeguarding the human
being, such as those prohibiting slavery,
genocide and apartheid;

R - sk, S R =t
At SRR

B
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1

N f

a serious breach of an international obli-
gation of essential importance for the
safeguarding and preservation of the human
environment,” such aas those prohibiting
massive péllution of the atmosphere or of
the seas.

Any internationally wrongful act which is
not an international crime in accordance
with paragraph 2, constitutes an inter-
national delict.“? _
next question is whether the activities of
can be said to constitute a violation of the
interests of members of the international
There is no explicit authoritative statement on
ithat has been observed is that the use of
under certain conditions has been condemned as

the peace,“3 and a threat to the right of self-

n.*"* Unless those grounds are taken as a

sufficient basis for declaring the acts of mercenaries a

viplation of the fundamental interests of .the international

.

community, then, there is no justification for

characterizing mercenaries as criminals in international

law.

In

naries, Prof

tions:

Sho

N

+

. ..
raising the possibility of outlawing merce-

esgor W. Jenks has posed the following ques-—

uld there not be a general international

convention making it a crime against the
common peace to seek adventure or gain at

the
par
nat

expense of other people's peace and
ticularly the peace of newly emerging
ions?



Should they not be liaﬁle to gevere punish-

ment in any jurisdiction where they may be

found?™?

A further question for consideration is how acts
which threaten the fundamental intefests of the community
of nations are constituted as crimes. There is no interna-
tional legislature/which can by statutory‘process define
international crimgs. One possible methbd as Professor
W. Jenks*® suggests is through treaties. It has also been
observed that an act i1s adjudged to be a crime according to
international éustcm.“7 For example, 1t has been stated
that the Nuremberg Tribunal was justified "in assuming that
the acts for which the defendants were being tried were -

~
crimes under 1international law, and as an international
court it clearly had a legal right .to apply lnternationél
law to the accused individuals”.“® Can the claim that

mercenaries are criminals under international law be justi-

fied under any of the above sourcesg?

Section 2: Customary International Law ) .

’
The gquesticon here is whether customéry interné-
tional law outlaws mercenaries. Until rec?ntly, the limits
to the involvement of_mercenaries in wars ﬁas not been
legal but moral. PFor instance, if the war was unjust it
was immoral fér mercenaries to take part in it. E.B.F..

Midgley states:

e TRy ~ AT (4 S
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Sylvester had maintained that if common
soldiers had doubts about the justice of

a war, they were bound to make enquiries.
Although he considered-that subjects.were
allowed to fight even if they failed to
dispel their doubts, those who were not ]
subjects could not legitimately ignore

their doubts and join in the war as
mercenaries. Cajetan generally agreed

with Sylvester about the mercenary's duty \
to abstain from joining in a war which he
had doubts. Cajetan suggest, however,

that those mercenaries who had bound
themselves to fight in consegquence of
enlistment in peacetime might conduct
themselves as subjects.“?

Under the traditional laws of war, mercenaries

a

were not prohibited from taxing part in armed conflicts.

" In other words, they were lawful combatants and they were

treated, when taken by the enqu, the saﬁe as the nationals
of the State whose force they joined.>? This position is
reflected in Article 17 of the Hague Convention lo. V of
1907, Respecting the Rights and Duties of the Neutral
Powers and Persons in Case of War on Land, 3! which provided
that tﬁe neutral shall not be more severely treated by the
Belligerents as against whom he has abandoned his‘neutral~
ity than a national of the other belligerent State could be
for the same act. From the above provision, therefore,
mercenaries who took part in armed conflicts were treated
either as privileged or unprivileged belligerents.>? To be
treated as a privileged belligerent is to be accorded
Prisoner of War status. One implication linked éo the
concept of prisoners of war is thép while prisoners of war
v

may be held in custody for the duration of the war, they

may not as lawful combatants be punished for the sole

i

£
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reason of havingypartfcipated in hostilities.B%3 Unprivi-~
leged belligerents were generally subject to traial and
‘punishment by the detaining power.3* They might be killed
,iﬂ combat, and on capture, were liable to De treated as
marauders and executed summarily at the discretion of the
captor commander. >3

To be treated as privileged belligerents under the.
Hague36 and Geneva®’ Conventions, mercenaries must be
'members of regular or irregular armed forces. In the case
of members of regular armed forces, the conditions on which
the status of privileged belligerents depends are takenofor
granted. They were assumed to be éubject, prior to cap-
ture, to the ;elatlvely qnlfor; laws of civilized nations.>8

If a mercenary formed part of the irregular forces
he was entiled to Dbe tfeated as a prisoner of war on Fulfil-
ling the following conditions: (1) military command; (2)
distinctive badge: (3) open arms; (4) conformity to the laws
and customs of war.39 The post-World War .II crimes trials
held that the killing of irregulars who complied with
Article 1 of the Hague Convention IV of 1907 rather than

according them Prisoner of War status, was a war crime.?®9

This 1s illustrated by the case of Schoengrath®! before a

British military court in Germany in 1946. In this case,
the defendants, seven members of the Nagis, were charged
with committing a war crime "in the killing of an unknown
allied airman, a prisoner of war." The facts concerned an

airman who had descended by parachute from his damaged

3
%
9
‘¢
3
£
N
>
;3
'
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Holland. The defendants. apparently actzng on the assump-

tion that he was an allied

war. The defence contended
Sécaqge the prosecution had
that the wvictim was in fact

/.
convicted the defendants as

ality 9f the airmanh was not
this fase have stated “that
the airman was entitled
light of the facts which we
a neutral national serving

State, he would have been e

. \status without discrimination.®3

If mercenaries did

+

airman, shot him shog;ly after

'Ahis capture rather than accord him status as a prisoner of

that there was no case to aﬁswer

o

produced no evidence to show
an allied airman. The Court
charged even though the nation-

proved. Some comment‘ffgf/ggﬂﬂ,~

the decision is sound because

‘prisoner of war status in the

e shown 62 Even if he had beenA
in \the air force of an allied . /
ntitled to privileged combatapt

2

not meet these standards, then
N

they would be treated like other civilians who had taken up

arms, that is to say, as "unprivileged belligerent". In the

" latter event, they would be

subject to trial and pﬁnishment

by'the detaiﬁing power.®% This would be the position in an

international armed conflict. .

o

. P | ’
In a non-international armed confifct, .the exact

i

status of“mercenaries”is not clear. It has been said for

example, that they would have no protection except the few

safeguards provided by Article 3 common to the four Geneva

Conventions of 1949 for protection of War Victims.%3> As

foreign nationals mercenaries could also claim the benefit,

!

[N

. .
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requirements of the;minimum standard-of civilisation are
reiterated in theTUniversal Declaration of Human Rights of RS
1948, 68 andntﬁg”European Convention of Huméﬁ;Rights oﬁ - ,

A

1950569 -
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: thj : of the minimum standard bf interﬁatienal Law—under interna—:;
§ .0 t10na1 customary 1aw,66 thls would be clalmed on thelr. §oe
! N PR .
o . behal £ by ‘their home state. Accordlng to- the tradltlonal
ot . -
| N o doctrine of State responsibxllty,~1nd1v1duals*Were to he-
" consldered as objects rather .than subjects of Lnternational -
o ¢ —
s v
SR law. thle a State was generallyﬁfree to treat perso§ ’
R “f g - _‘_._’_._f_wm_f_,,__n_\h—_\\'“__‘ . - BN - . .
. A within lts-borders as lt wished,. an‘excepthn arose wheh T
R P a0 v
. - ‘persons being 1n3ured were natlonals of another State. As’
v . T a © R ,
S Ak Vattel wrote in 1758: N : o - } i
.0 N Jeo ° e - . . 4
- ]
= ‘ Whoever ill-treats a eltlzen 1nd1rectly
. o ‘ injures the State, which’ myst protect , . .
“ . x. that citizen. The sovereign of the e g
~~:; injured citizen must avenge the' deed .and o :
“if possible, force the- aggressor to glve ‘ ?
R 2 *full satisfaction or punish him, .since o
. otherwise the citizen ‘will not obtain ' .
- ) the chief end of-civil sqglety, which is PN
\\\, - protection. 67 - e . - Do ‘
- ‘Under the above doct?ﬂne{ thérefore, a mercenary - .
- was entitled to a certain standard of treatment., In partiz - .- f
: S N . i
: . cular, a mercenary, llke any other foreign national, is- .
Lo~ entitled to a fair trial, and any torture or cmuel, inhuman ¢ s
) or degrading ‘treatment or punishment is p;ohibitedl These R .

: ‘When“é question arises as to-which Categofy_a : 0

f g - '
mercenary belongs, the mercena;y is- entltled to the protec-

tion of the Convention until the determlnatlon of such a.

.

g .
fes '
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( o questz.on, . Article 5 of the Prisoner of War Cohventidn ‘ :
L] 1 N ‘ v v
¢ - o N ' > ' B . .
provxdea : ‘ ] N ‘ . § ’
. e Should any doubt arise as to whether | v c

l R persons having committed a belligerent I
. L ; act and having fallen into the hands of . , Lt
. o - .. ' the enemy, belong to any of categories .
' _ - enumerated in Article 4, such persons ,
... shall enjoy the protéction of the present , -
o convention until such times as their - ;
- ' status has been determlned by a competent. o Co
e trﬂmnal '

s f o e

LN

% < ) R ' l v -, )
) . s ’I‘he actlpns of mercenanes un \Eongo/Zaire and cther - “

. - part.s ‘of the world seem to have changed the attitude of the Lo

L

' inpernational oommunity. This change of aﬁtitugie is exhj-

‘bited in a nimber of resolutions of the General Assembly of
o L ‘ the United Nations which have declared that mercenaries o
. h o N , N " 3 , ,
. * o '
the.mselves are criminals.’! The question is whether' those A

! % * ¢
| g

D ¢ i resolutions have changed the ex:.stlng customary 1nterna—
J -

S % N tlonal law as it relates to t“l"l“é criminality of mercenaries.

s & ue The answer to the above gquestion depends upon the" extend to

(%Sl -

.oy ‘. i > . ‘f
, . which “the x‘esolutions Oof the General Assembly can be said to , |
[ 1 4 i 3

fom a. basls of cusﬂtonfary international law. Under Article . _ ‘

e - 10 of the Char:t:er of the United Nations, the General Assem-

‘bly only ,issues " rﬂecomthendatlns which have long been held

“to. be \“texts, creating '‘no legal obligations for member States. v
g AT : o ’ '
4\3_‘:‘\:5;, Judge Lauterpacht in the South-West Africa Voting Procedure .
) . L r i o \w . .. ) - 7 . ,
- cdge States: .

'Altﬁough decisions of the General Assembly

o

- \ v ‘ a
. N are endowed with full legal effect in some., . R K
: e spheres of the activity of the United oo : C .
' ‘\Iatlons and with limi ted legal effect in ‘
\" . 5o , A l X
] ' " - !
. -~ o« ; . \‘ v‘ }
[ - - o .
N \ A ~ N —~ . LI .
* >
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. other spheres, it may be said, by way .of
: © broad gcnerallsatzon, that they are not ‘
. legally binding upon the members of the ‘
v United Nations .... In general, they are
: " in the nature of recommendations that,
, although on proper occasions they provide a
: legal authorisation for members determined
g to act upon them individually or collec-
: tively, they do not create a legal obliga-
. . tiom to comply with them.”?

IS

"HSowever, it has been argued‘ that practice within the United

Mations indicate that Generaly Assembly resolutions can bé
more than mere rg%gmmendations.” ®as Professor Rosalyn

Higgins, for example, notes: _
Resolutions  of the Assembly are not per
Se binding: though these rules of general
international law which they may embody
are binding on"member States, with or
without the help of the resolations. But
the body of resoiutions as a whole, taken
as indications of general customary law,
oundoubtedly provide a rich source of
evidence.”*

Obed Asa))noah has argued that General Assembly reso-

s v
lutions “constitute [evidence of] the practice of States or
i ¢

originate practice, they corroborate customary rules of

international law, and, in appropriate cases, supply the

‘opinion jur¥s sive necegsitatis of existing practice."75

The decision ©of the International Court of Justice

in the Western Sahara Advisory Opinion seems to lend &some

) weight ot the rgsolutions of the General Assembly. The

1

Court stated:

General Assembly Resolution 1514(XV)
provides the basis for the process of
decolonization which has resulted since
1960 in the ‘creation of many States which

- A e

-

o,
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: ,"(” ‘ © are members of the United Nations. It 18 ,
e . . complemented 1n certain of its aspects by
S , . the General Assembly Resolution 1541(XV), ’ ,
. which has been invoked 1n the present ‘
' proceedings ... Iclerzain of Resoclution -
- 1541 (XV)'s provisions give effect to the ’
essential feature of the right of self- ,

A . determination as established in Resolu- ' , .

~ 3 ) ¢ tion 1514(xV).’$

"ﬁ 4: o SN Assuming the possibility that some resolutions of
o ' . the General Assembly msy be a source of customary lntérqa-
tional law, a quesalon is whether résolutxons’declaringk

mercenaries to be crlmlni}s do constitute customary lnter—

' national law. The answer to this question 1n turn depends

on the type of ¢onditions under which a General Assembly ° ' 1

resolution can be sédd to express a rule of customary
international law and whether those conditions exist dath
s . respect to the resolutions condgmnlng the activities of .
‘nf* . . mercenaries and declaring them criminals.
. There is no clear-cut criterion which can be .
X applied to determine whether a resolution of the General
F\*\n ‘ ( Assembly expressés a rule of customary international law. ‘
- |
Instances in which some resolutions of the General Assembly
have been held to be expressive of rules of customary inter-

national law are examined as guidelines. One instance which

has been construed as clothing a resolution of the General

1

Assembly with a’bindinglcharacter in the sense of a jcustodm-

-~ ary rule of international law, is where all the members vote

for a resolution. The Universal Declaration of iluman

( Rights, 77 unaminously adopted by the General Assembly of the

quted Wations, is often cited as one of those resolutions
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of the General Assembly which expresses 2 rule of customary
international law.’® One of the reasons for holding that
internaticnal law outlaws the practice of genocide is that
all members of the United Nations have twice unanimously
declared the practice of genocide a crime under interna-
tional law and that States should cooperadate to preven; and.
punish the pracﬁ1ce.79 The Soviet Ur'xion and the United
States also treated Resolutions 1721 of December 20, 1961
on outer space as binding because 1t had been adopted una-
nimously by the General Assembly.ao It remains to be seen
wﬁether any of the resolutions declaring mercenaries als
criminals had t}qe unanimous approval of the General Assem-
;aly. Examination of those resolutions indicate that none
of them was adopted unanimously.®! It may, therefore, "be
concluded that on the principle of unanimity, resolutions
of the General Assembly which seek to make mercenary a
crime are not expressive of customary international law.
But consensus which does not mean unanimity has
been said to bﬁg a basis of international obligation.
Professor Richard A. Falk writes: N
If international society is to function
effectively, it requires a limited '
authority, at minimum, to translate an
overriding consensus among States in
rules of order and norms of obligation -
despite the opposition of one or more
sovereign States.82

On the basis of this approach it has been held that

Resolution 1803 on Permanent Sovereignty over Natural

L N

f
()

= At . s st et b K bt S ar ot 8
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Resources®3 expreésses a rule of customary internatiocnal
1dw.8* This Resolution was adopted by 87 votes to 2, with
12 abstentions. e Declaration on the Granting of Indepen-

dence to Colonial Gountries and Peoples of 196085 was adop-

ted by 90 votes, none against, and 9 abstentions. Profes-

sor Egon Schwelb®® doncludes that because of this over-

‘whelming adoption without substantive dissent the Declara-

tion of 1960 amounts fo an assertion about present inter-
national law. g

Finally, the degree to which/a United Nations reso-
lution is cited by the \United Nations is said to be another

indicator of its potential source of a customary rule of

international law. In a}l969 survey of several General

%’ Assembly declarations, Professor Samuel Bleicher concluded:

!
The repeated reference by the General
Assembly to certain previous resolutions
as a standard by which to 3judge the

behaviour of a specific State, or as an e,

expression of principles which should be
respected by all States, reinforces the
expectation that those principles will -
in fact be followed. This process of
recitation distinguishes those resolu-

tions which express deeply-held, tempo-
rally stable convictions from those

which are of only passing or mild con-
cern.8 '

» .
Turning to General Assembly resolutions declaring

mercenaries to be criminals, a number of authoritative

e

commentators have concluded that those resolutions do not
express customary international criminal law. For example,

the International Commission of ‘Jurists based in Geneva has

observed that "mercenarism” should be, but is not yet a

ELTIROS. |
»
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crime in international law.88 In observing that merce-
rism is not yet a crime in international law, the basis on
which mercenaries in Angola were tried, Professor Lars
Rudebeck stated:

About the legality which is not the same

thing as fairness of procedures, it can

be stated quite clearly that the trial

was based upon two kinds of laws, one

was an international law about to be

Jborn and which has not yet been codified

but has been expressed in three or four

U.N. Resolutions and in a couple of

resolutions from the OAU.89

After a careful analysis of the General Assembly
resolutions on mercenaries, Professor Leslie Green concludeg
that they _ do not make mercenarism a crime.%? On the basis
of those opinjons it may be concluded that General Assembly
resolutions on mercenarism have not resulted in a change of

!

customary international law so as to make mercenarism a
crime. It,is significant that in those resolutions of the
General Assembly the term "mercenary"” has not been defined.
Given the many different ways of defining the term as indi-
cated in chapter one of this study, the absence of a defi-
nition of "mercenary" in the resolutions of the General
Assembly “casts doubt on the possibility of these resolutions

’
/

beiny expressive of customary international law.
/

/

/

ot e
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Section 3: g_t;.&;ggts to Requlate the Status of Mercenaries
' Yy Treaty

A. Under the United Nations

If a treaty making an act criminal is sponsored
through the United Hations, condemnation of the act by the
General Assembly is usually the first step, followed by the
establishment of a committee to prepare a draft. 1In case of

genocide, for example, the General Assembly of the United

. Nations adopted a resolution condemning genocide as a crime

under international law at its first session in December
e
1?46.91 Pursuant to the above mentioned Resolution, a

United Nations Ad Hoc Committee on Genocide was established

by the Economic and Social Council. The Ad Hoc Committee

was entrusted with the preparation of a draft con;rention on
the /bri.me of genocide, and such a draft was prepared by it
in {948.92 The Economic and SOCiai Council transmitted the
draft to the Third Session of the General Assembly.?3 The
Genreal Assembly unanimously approved the text of a Conven-
tion on the Prevention ,f:md Punishment of the Crime of Geno-
cide and proposed it for signature and ratification or .
aécession.?" '

Turning to the case of mercenaries itqcan be seen
that only two of the \ébo;ze‘ steps have been fuifilled. -
Several resdlutions have been passed k' the General Assembly

of the United HNations declaring that mercenaries are out-

laws. For example, in 1969 in Resolution on the Implementa-

s
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tion of the Declara£ion on the Granting of Independence to
Colonial Countries and PeopleQJ the. General Assembly de-
clared, ... that mercenaries-%hemsélves are outlaws."95
The need for a treaty to deal with mercenaries has also been
expressed. For example, during a debate in the General
Assembly, on a resolution condemniqg the attack on Benin by
mercenaries in f977, the representative of Mauritius stated
that in'his country’'s view, the adoption of international
criminal legislation through a convention would be a timely
initiative for dealing with mercenarism, which shouid be
outlawed as an international crime like piracy and geno-
cide.?® However, it was during the Thirty-four;h SessignJ
éhat the General Assembly expressed its desire to draft a
convention against mercenary dctivities.®7 The resolution
recommended, that a convention concerning mercenaries be
included- as ‘an agenda item at the Assembl&'s Thirty-Fifth
Session.?8 Dpuring its Thirty-Fifth Session, the General
Assembly passed a resolution establishing an Ad Hoc Commit-
tee on the Drafting of an International Convention Against
the Recruitment, Use, Financing and Training of Mercena-
ries.?? This resolution was based on a resolution drafted
by the Sixth Committee to establish the Ad Hoc Commit-
tee.l90 The Ad Hoc Commit;:?'has so far presented to the
General Assembyygtwo‘reports; one during its Thirﬁy—Sixth
Session!?1l and the second’durzng its Thirty-Seventh
Session.102 The A4 Hoc Co%mittee is still continuing its

work on drafting of a convention which would regulate the
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activities of mercenaries. ,
From the above exposition it may be concluded that
although the process of drafting a treaty on mercenaries has

began any present claim that mercenaries are outlawed by

ST
oty

£

international law cénhot be based on a convention. This
conclugion, however, applies to an international convention
emanating from the United Hations. Attempts‘to change the
status of mercenaries through treaties have also been consi-
dered by the OAU and the Diplomatic Conference on Humanita-
rian Law Relating to Armed Conflicts which was held in
Geneva between 1974 and 1977. _The efforts of the OAU are

examined first.

B. Under the OAU

The role of the OAU in condemning mercenaries as
béing a ghreat to theﬁpeace and encouraging the enactment of
penal laws to suppress them had already been discussed.
However, it was in 1970 that its Council of Ministers passed
a resolution asking the Administrative Secretari General to
prepare a draft convention outlawing mercenaries.l193 1In
1971, the OAU, in an elaborate declaration made by the meet-
ing of Heads of State and Government in Addis Ababa, con-
demned the "scourage" of mercenary activity in Africa and
expressed‘African resolve to "prepare a leqal instrument
coordingting, harmonizing and promoting the struggle of the

African peoples and States against mercenaries."l!0% The
k3

£
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OAU Committee of Legal Zxperts presented a report to the
Nineteenth Ordinary Session of the Cquncil of Ministers at
Rabat in June 1972.105 The report was adopted and took the
form of a draft convention for the elimination of merce-
naries in Africa.l06 Article 2, paragraph 1 of the draft

convention makes mercenary activity a crime, "against the

péace and security of Africa and punishable as such."” The
convention does not provide any sanctions to be imposed on
individuals. However, States that adopt the convention are
obligated to prevent their nationals, as wellkas foreigners
within their territory, from engaging in mercenary activi-
tiqs and to enact severe criminal penalties for the offences
éefiﬁed by the Convention.l07 A State's request for the
’ ;}tradition of a suspected mercenary located in another
State can only be rejected if the State holding the suspect
.agrees to prosecute the accused under its own‘law;.108
This draft convention was submittéd to member

States for consideration but “has no£ yet been rafified:l°9
Even if it were ratified it is intendéd to bind only Member
States of the OAU. The effective implementation of 'the
prihciples espéused in the coﬁ&ention, however, requires the
compliance of non-members of the OAU. Since most of the
persons who have served as mercenaries in Africé came from .
outside the continent there is need for a comprehensive

1

treaty involving.all members of the United Hations.l110
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C. Under Protocol 1!1!1 Additional to the Geneva
Conventions of 12 August 1949

Protocol 1 Additional to the Geneva Copventions of
12th Augqust, 1949 seeks to change the traditional competence
of mercenaries to engage in armed conflicts and their subse-
quent status as praisoners of war. Article 47(1) of the
Protocol provides that a mercenary does not have a right to
be treated as a combatant or a prisonerlof war. Wﬁat, then,
is the status of a captured mercenary? iis rights are
rathter unclear. The mere fact of being a mercenary is not,
however, made a criminal act.l!l!2 At the 1976 session of the
Diplématic Conference, it was accepted by the Working Group
of Committee III on the treatment to be accorded t® merce-

naries, that as a minimum persons found to be mercenaries

. &

should be entitled to be humanely treated in accordance with

‘national laws of the capturing power.!!3 The enforceability

of this national standard of treatment is not ensured since

it is not expressly incorporated in the Protocol. Even if

}the national standard of treatment was 2xpressly incorpo-

rated in the Protocol, 'to the extent that it may exclude the

¢

o.f

application of the international standard of treatment it
may. not be an appropriate staﬁdard of treatment. States
continue to exhibit different standards of justice that
making the national treatment the minimum standard of treat~-
ment ﬁay not lead to the fulfillment of the overriding huma-

-

nitarian objects of the Law of Armed Conflicts. For

3

example, one of the objectives of the Geneva Conventions of

.
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1949 was to reinforce certain basic humanitarian rights that
belong totevery individual involved in armed conflicts.ll®
Article 75 of the Protocol provides for a number of
fundamental guarantees aﬂd it applies to those persons
“affected by a situation referred to in Article 1 of tnyé
Protocol ... who are in a power of a party to theké;nfiict
and who do not benefit‘from the more favourable treatment -
under the Convention or under this Protocol."” However,
Article 47 of the Protocol which defines mercenary amd-his
status, does‘not spécifically make the fundaméntal guaran-

I

tees of Article 75 applicable to him. The failure of Arti-

13

cle 47 to make reference to the application of Article 75
has been interpreted to mean that mercenaries are not enti-
tled to a fair trial or any standard of tregtment.115 on the
basis of Article 47, paragraph 3 of the Protocol, whi;h
provides that "any person who has taken part in hostilities
and who does not benefit from the more favourable treatment

in accordance with thet%ourth Convention (1949 Geneva Civi-

lian Persons Conveméion) shall have the right at all times
to the protection of Article 75 under this Protocol, "it may

be concluded that a mercenéry is entitled to the safeguards

‘

of Ar@icle 75.116

} . .
Therefore, with respect to mercenaries Protocol 1 .

-t

seems to have several implications. First, they are not
- .

lawful combatants. Second, although they are not criminals

by the mere fact "of being mercenaries, they may be tried for

specific acts like murder, treason and destruction of

° o
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property. Third, when tried for specific offepces; under

‘muficipal - statutes, they are entitled to some fundamental

guarantees. Article 95 &6f the Protocol provides that it .
shall enter into force "six months after two. instruments of

ratification or accession have been deposited." Protocol 1

L
-

. came into force, and it binds those States which have rati-

fied it, on December 7, 1978 after the Government of Ghana
(on February 28, 1978) and that of the Libyan Arab Jamahi-"
riya (on June 7, 1978) deposited their letters. of ratifica-

tion and accession with the Swiss Federal Council. Although

)v

Protocol has not yet ‘been tested in pfactice,'it is likely,

2

however, that in the future the international community may

I ‘ . . 0] -
not object to the prosecution of mercenaries for specific
- -

offencesv Support for the above interpretation may be found
in ﬁhe response of the Security Council to a desire by Benin
to prqsecute the mercenaries who had attacked that country
in 1977. In Resolutién 419 of 1977, the Security Council:

4. Takes note of the desire of the Government

of Benin to have the mercenaries who partici-
pated in the attacking forces against the Peoples
Republic of Benin en 16 January, 1977 subjected
to due process of law; ...

v

7. Requests the Secretary General to watch over
the implementation of the present resolution,
with g?gticular reference to paragraphs ... 4

(1}
. .
’ '
\L\

A
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L, Section 4: The Practice of States’ . oL e e ¥
& ) s . ' . : ;‘J:.ﬂ( .. u 3
o The general practice of States has been to treat .. . ) s

E ) ~

captured merggnaries“and volunteers as prisoners of war and*
] . e

< not as common criminals. The American practice during the -

v

.
UG
a

-

g— A civil war for example, was to treat neutral’individuals
employed by insurgent ‘government as prisoners qffwar»oh L

L . capture,ll8 1 -

»

e

Dufing the First World War of 1914-18, whi}é the.
L / P <
United States was neutral, the German Government indicated --

e e A & gy

e

v \
Ehat if American serving in the French Army should be cagp- T '

! C://A’t‘ ' . - ’ ¢
tured they might be shot as civilians and not held as : BN

o prisoners of war.l!!? Contending that the German proposal-
. was contrary to established usage apd practice, Counsellor - '
for the Department of State said: IR C
. % > .

v/{' ’ , (1]t had always been the right of indi- ~ 2 - P hﬁk
' " viduals to enter the army of a foreign T o
. : nation ... And that never ... had those, . B . ‘
| foreigners when captured, been treated Lo
e ' otherwise as prisoners of war.!20 C ce

=]

-, . He added that:, , . : o w .

I - e
: ‘ [l , ¢ »

If such a course was followed, it would )
be entirely unwarranted by internationals - o .
usage, and ... this Government would not ° : ) )
view such treatment of Americans with .
indifference, for although its policy was ‘

to discourage its citizens from enlisting
"in foreign military service,” it had always - .
¥ ‘recognized their right to do so.!2!

sy
s -
‘ ) ( ' Elyayn Gibbon, an American citizen fought in the :
Lo . Chii7§é air forces against Japan. While on his way frqm

- s

.
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Hong Kong to the United States, he was arrested by Japan and

charged under Japanese Pen@al Code, with participating in the

bombing of Taihoku and in active military operai:.i\ons against
Japan. However, he was releaseé, after interposition by the
Department of State, on the ground that the éenal Code was
not applicable to him because he was a neutral on his way to
the United States.l22

During the Spanish Civil War, the don-Intervention
Committee sougﬁt the release of captured foreign soldiers.
The efforts of the Committee were rewarded when Franco
announced that he was going to release all his foreign
prisoners of war.!23 In earlier Spanish Civil Wars, foreign
soldiers would have been shot out of hand.  For example, the
British mercenaries who fouht in the Carlist War lof 1834
were shot on being captured.l24

Franco's action of releasing foreign soldiers was
followed by an agreement between  the Basque Gc\{ernment and
the insurgents, whereby, with the 'rench Government acting
as ir;termediary, an exchange of two German airmen for two

)

Russian pilots was arranged. The two German pilots had been

under sentence of death by the Basque Government.!25

The practice of the Hazis and the Japanese ‘unlike

that of the Allied Powers was to refuse to accord privileged

combatant status to irregular forces which includes volun-—
teers and mercenaries.l!2® But the post-World War II crimes
trials held that the killing of irregultars, at least those

who complied with the customary rules of warfare rather than
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according thém prisoner of war status‘-, was a war crime. 127

During .the Korean War, the captured Chinese-Pecples
volunteers were treated as ‘priso;lers of war and not as
common criminals. Within a week of the United Nations and
the United States decision to aid South f(orea, General

Douglas MacArthur as United Nations Commander announced that

LY

.captured enemy personnel "will be treated in accordance with

humanitarian principles applied by civilized nations in-
volved in armed conflicts."l!28 Three weeks later he direc-
ted his field commanders that the handling of prisoners of '
Qai: will be in accordance with the 1949 Geneva Convention
and the International Committee of the Red Crass was noti-
fied to this effect. At the end of hostilities the Chinese’
Pecoples volunteers were treated as a separate army and not
as part of the Korean People's Army. For example, the
Korean Armistice of July 27, 1953, was concluded between
“the Commander-in-Chief, United Nations Commander, on the
one hand, and the Supreme Commander of the Korean People's
Army and the Commander of the Chinese People'ls volunteers on
the other hand."129 |

Contrary to the general practice, during the
Wigerian Civil War, mercenaries seem to have been excluded
from prisoner of war status.l78. According to an operational
Code of Condt;ct for the Nigerian Army issued by the Central
Government in July 1967, the armed forces were "in honour
bound to observe the rules (‘c)of the Geneva Convention in what-

ever action you will be taking- against rebel Lieutenant-

-
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'Colom?l Odumegwu Ojukwu and his clique."13! on military

prisoners the Code contained the following passage:

LT ki o

Soldiers who surrender will not be killed.
They are to be disarmed and treated as
prisoners of war. They are entilted in
v all circumstances to humane treatment and
respect for their peerson and their honour. @
Foreign nationals on legifimate business ‘ :
will not be molested, but mercenaries
) will not be spared; they are the worst
enemies .32

A v e weaae

However, there seems to be no published reports on the cap-~
ture of such mercenaries.l33.

- During the Arab-Israeli War of 1973, the Egyptian,
Government announced that capturled foreign volunteers would' ¢
be considx:ed as mercenaries enjoying no i’ights under the
Geneva Convention.!3*% In response to this announcement, the ’ ;
International Committee of the Red Cross stated thgt foreign
volunteers were entitled to protection Iof the Geneva Conven-
tion guaranteeing prisoner of war humane treatment.!35 The
response of the International Committee of the Red Cross
indicates that in its view the law protected mercenaries and

3

volunteers.

A. The Trial of Rolf Steiner in the Sudan ¢

Rolf Steiner was tried by the government of the , -
Sudan in August 1971 before a six-man military tribunal.l36
During the trial Steiner was charged as a mercenary and the .

prosecutor Sayed Khalafalla el Rashid condemned mercenary

}
\
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Steiner denied he was a mercenary, depicting himself as an

ideologist who had sought to help the Southern Sudan's

4
oppressed blacks free themselved from the domination of th
~

Arab North.l37 But Steiner was not convicted of the crimé

~

of being a mercenary. The reason is that the penal code of

Sudan did not include the crime of mercenarism and the Cour

rejected international law as a potential source.l38
\ . ; :

Steiner was convicted of violations of domestic law. The

>

Court éited section 98 of the Sudan Penal Code, which "seeks
to punish whoever collects arms, men or ammunition or other-
wise prepares to wage war against the Sudan Government."!39
The Judge-Advocate Daffala advised the Court that:

The sections of the law under which the
accused is being tried all start with
the word whosoever which could mean a
mercenary or any body [sicl] else. Your
concern would be to look into the deeds
of the accused and the interests of the
society safeguarded by law which these
deeds threaten. It is the gravity or
no gravity of such acts which should
motivate you to mitigate punishment or
otherwise.l"0

Steiner was found guilty and sentenced to death,
<

but President Jaafar Numeiry commuted the
years imprisonm?gt.l“l Steiner's case is
with the way Protocol 1 Additional to the
of 1949 has been interpreted. He was not
prisconer of war,
of the crime of being a mercenary.

\

sentence to 20
more consistent
Geneva Convention

treated as a

but at the same time he was not convicted

He was convicted of
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violating ‘specific Gffences under the Penal Code.
\

- . %

’

B. The Trial of 13 Mercenaries in Angola

~

The events that led to the participation of merce-
naries and other foreign éoldiers in the Angolan Civil War
have already been narrated. ¢ s

In February 1976, thirteen of the mercenaries were
captured while on patrol. They consisted of ten British
Nationals and three Ame:icang. The British were Costas
Georgiou (Callan), McKenzie, MclIntyre, Marchant, Lawlor,
Evans, Wiseman, Fortuin, Barker, Nammock; the United States
Nationals were Grillo, Gearhart and Acker.l“? on May 26,
1976, they were indicted by the People's Revolutionary Cour;
of Angola established by law No. 7/76 of May 1, 1967.143

First, the indictment charged all 13 defendants
with the crime EF being megcenariéé,l““ in violation of two
Organizatiaon of gfrican Unity Resplutions!*S and four United
Nations Resolutioga.1“5 *

'Second, all the defendnats were charged with crimes
against peace, in violggion of the Statute of the Nuremberg
International’Military Tribunal, confirmed by the United
Nations Resolution 95(1) of December 11, 1946.

Third, all the defendants were accused of murders,
maltreatﬁent, insults .and harassment of members of the civi-

lian population; murder of MPLA members; of other merce-

naries and FNLA soldiers; kidnapping of civilians and
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stealing of their property ...."1%7

F.:i.nally, the indictment charged each defendant
separately with various offences. The trial which begari on
June 11 and ended on June 16, 1976,() wag conducted in Portu-
guese ;nd translated into English, French, Spanish and
Russian.l48 ‘ ‘
- In résponse to the charges, a number of arguments
were advanced by the defendants and on their behalf. One,
the defendants- denied cé;mmitting é;ny 6f the crimes 'andﬁ agked
for leniency.!“? Two, it was submitted on their behalf that
they should be treated as prisoners of war. 150 Three, it
was argued that they were tools of imperialist aggression

\
and four, that the blame should be on the United States and

British Governments for permitting the recruitment of merce-

naries.151
The *Court convicted all the 13 mercenaries. Nine

of them were given prison ~isem:_er';ces. Callan, M;:Kenzie.
Barker and Gearhart were' sentenced to death which was con-
firmed by President Neto on July 9, 1976.152 They were
executed the. followind day.!S3

. QA r;xajor we'aknesé with this judgment is that the
law constituting the People's Revolutionary Court and
prescribing the punishable offences within the jurisdiction
of the Court was enacted after the defendants had been cap-.
tured.l5% The application of ex post facto laws in criminal
cases seems to constitute a denial of jJjustice under interna-

tional law.l55 article (1) of the International Cdvenant on

%

<
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Civil and Political Rights,lssvfo“r example, provides that no
one shall be held guilty of an offence on account of any act
y/’ﬁr omission’ which did not constitute a crime under national
" or international law at the time when if; was committed. On
the basis of the above- provision the Angolan Cdurt in exer-
cising its Jjurisdiction on a law enacted after tb'e defen-
dants had been captured seén to have been contrary to inter-
national law.l57 However, there are exceptions to the non-
retroacti‘vity rule. Persons may be punished fox: iacts or
omissiong which were criminal according to general Pxinci—-
ples of law at the time .when they were committed but not yet
expressly subjected to pendl sanction.!58 Article 15, para-
graph 1 of the International Covenant on Civil and Political
Rights provides: "

«

Nothing in this article shall pre-
judice the trial and punishment of any
person for, any act or omission which,
at the time when it was committed, was
criminal according to general princi-

Ples of law recognized by the community
of nations.

The European Convention on Human Rights‘and Punda-
mental Freedomsl®? expressly provide that the non- &
retroactive rule "/shax.l not prejudice the trial and punish-
ment of any peréon for any act or omission which, at the
time when it was committed, was criminal according to
general }?tinciples ’of law."

A question for consideration is whether the Angolan

trial is covered by the exception to the non-retroactivity

/
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3

rule. The prosecution relied on a ngyber of resolutions of
the General Assembly of the United Nations which condemn

4
mercenary act@vities ag criminal and which call for its

H

abolition as ; basis for holding that mercenarism was al-
ready a crimé\upder international law.lé0 These resolutions
of the General A;sembly have already been examined and the
conclusion has been thaﬁlthey did not constitute a crime of
mercenarism. The prosecution in the Angolan Court also

relied on the two OAU resolutions which gave rise to the OAU

Drafth\Lonvention for Elimination of Mercenaries in

Afr{ca.l6l as already indicated this draft convention has
“not Been ratified by ’any Member State of ¥he OAU. Conse~
quently, it is not in force. Even if it were in force, tﬁe
vAingolan Court appears not to have applied it in cénvicting
the 13 defendants for mercenary ac;ivit&és. Since the
prosecution relied on OAU draft Conveﬁtion.for the atgumdnt
that international law outlawed mercenaries, one would have
expected the Angolan Court to construe “mercenary crimes” in
the same way it had been defined under the OAU draft Conven-
tion. Instead, the Court made reference first to the exist-
ence of mercenari?m in traditYonal penal law. The Court

stated:

Maréanarism was not unknown in traditional
' penal law, where it was always dealt with
. in relation to homicide.l62

Later the Court seems to conclude that mercenarism ceased to

exist as a crime:
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(‘ - Yet it is important that 'in the modern
penal law, and in the field of compara~
tive law, the mercenary crime lost all
autonomous existence and was seen as a

- common crime, generally speaking aggra-
vated by the profit motive which prompts
it. And this mercenary crime, which is P
known today as "paid crime to order,” ’ -
comes within the laws of criminal compli-
city, it being through them that the
responsibility of he who orders and he
who ig ordered is evaluated.l63

4

o

On’thé basis of the conclusion qf the Court, the K
thirteen persons may not have been convictqd!for the crime
of being ; mercenary. The Angol?n trial, therefore, is not
a good precedent for hol@ing that a person can be tried and
,convicted for being a mercenary per se.

3

C. The Trial of 7 Mercenaries in the Scyqﬂzilcs

N 3

The ﬁercenaries in question were Susan Ingles, the
only woman, Bernard Carey, Jeremiah Purren, thsxvarooks,
\Roger England, Martin Dolincheck and Robert Sims. In this
cagse the defendants were ;otncharged with ghe)crime of
meréenarism but with treason and firearm offancesl The
probable reason for their not being charged with the crimé
of mercenarism is that it is not defined in the Penal Code
of Saychelles. With regpect to the charge of treason, the
defence submitted that the seven accused would not be tried
for treason. The objection was overruled by the Chief
’ngg;ce Earie Seation.l%% In so far as international law is
concerned the Cﬁiéf Justice seems to have been correct in

- '%ejecting the submission by the defence that the accused

/
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persons cannot be ‘tried for treason. It is generally recog-
nized and accepted in international law that a State posses-
ses the right of trying and punishing aliens for all infrac-
tions of its penal laws committedlinside its territory.l65
The universally recognized principle of territorial juris-
diction is phrased by the Hdarvard Research as follows:
Article 3. A state has jurisdiction to any
crime committed in whole or in part within
its territory. This jurisdiction extends to
(a) any participation outside its territory
in a crime committed in whole or in part
within its territory:; and (b) any attempt [
outside its territory to commit a crime in
whole or in part within its territory.!lé$é
The territorial principle of jurisdiction appliesf;opgliens
e N
as well as to nationals.l6’ Therefore, on coming within the
o )
jurisdiction of the State ‘against which they intend to wage'
war, the members of a military expedition are at once sub-
ject to the municipal law of the State.l188 If they have
attempted to usurp governmental authority in a treasonable
‘4
way, they became criminally liable to the offended State,
and in dealing with them there need be no account taken of
their origin in another country.l6? Admittedly in a number

of jurisdictions the question whether a man can be guilty of

treason depends of whether or 'not he owes allegiance to a

' state proseciting him for that offence.}?? This, however,

seems to be a matter of municipal law and not a matter of
international law.
In the case of seven mecrzenaries in Seychelles the

charge against Susan Ingles was dropped and sﬁzdwas set free

-
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without any explanation.l7! Four of ‘the accused persons,

namely Bernard Carey, Jeremiah Purren, Frank Brooks and \

Roger England pleaded guilty to the charge and were sen-—
tenced to death;172 Martin Dolincheck who had not pleaded
guilty was convicted and sentenced to twenty years in
prison. 173' Robert Sims who had had the chai’ge’ of treason
dropped pleaded guilty to firearms offences.l’% It is seen
here that the captured-mercenaries in Seychelles were tried
for specific offences under the Penal Code and not for being

mercenaries per se. . . -

[
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CHAPTER VII

CONCLUSION

In addition to the observations and suggestions made in

bis

the pfecedinglchapters, this study i; concluded by recommending
for the establishment of an international tribunal to resolve
disputes which arise as a result of the employmentof mercenaries
in armed conflicts. This proposal does not appear in any of the
draft conventions before the ﬂ;ited Nations Ad.Hoc Committee on
mercénaries.l In the realm of international criminal law, to
which offsnc*s which may be committed by individuals who serve
as mercena ies\belcng, the suggestion for the establishment of
an internatidnal criminal tribunal is not new. The establish-
ment of the International Military Tribunal at Nuremberg under
the Logéén Aéreement of August 8, 19452 for the prosecution of
Nazi war criminals is one obvious example. 3 o™
There are many reasons for the need to establish an
international tribunal to try persons who may have served as
mercenaries in armed conflicts. First, as it has been demons-
trated in the previous chapters, the employment of mercenaries
in armed conflicts covers many legal questions of some difficu%-
ty and considérable interest to the international copmunity. In
absence of an international tribunal, terms- like ?msrcenafy,"
“mercenarism,” "organising” of a hostile military expedition and
“recf;iting" of mercenaries would be interpret;d differently and

suchlinterpretations may not necessarily be acceptable to the

international community as a whole. To develop an acceptable

L3
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!
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and uniform standard of interpretation of such terms, requires,
as of necessity, the .establishment of an international tribunal.
Second| the establishment of an international tribunal to
try persons adqcused of mercenary offences, would clearly lead |
the international community to recognize that those offences are
international crimes. The existing draft conventions provide
for States to enact statutesbcreating offences connectéd with

mercemary activities.® The enforcement of these statutes would

be through national courts. Doubts have been expressed about
crimes proscribed by international law but enforced throgah
municipal courts being also international crimes in a se;se
comparable to municipal criminal law. 5 0

Third, the existence of an international tribunal may
also enhance the enforcement of rules requlating the use of
mercenaries. It has already been observed that although many
resolutions of the United Nations have recommended that States
enact legislation to prevent the recruitment and training of
mercenaries and called for the punishment of those persons who
have served as mercenaries ver} few States have done so. It is
conceivable that with the es%eblishment of an international
tribunal, there would be more trials since the enforcement of
international law on mercenaries would not depend entirely on
municipal statutes and courts.

Fourth, an international tribunal trying alleged nerce-
naries would not be accused of being biased, a common character-

ization of trials of non-nationals by municipal courts of

affences of a political nature. In the trial of Eichmann by an
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Israeli Court, for example, counsel for the defence submitted
that the fact that the judges on the tribunal were of Jewish
nation and the State of Israel might prejudice them against the
z;c;used in view of the charges involved. 8§ According to
Professor R.K. Woetzel,’ criticism of Israeli, policy in exercis-
ing jurisdiction over EZichmann could have been avoided through
the"inétitution of an international trial. As an answer to the
criticism 'directéd at the trial of mercenaries in Angola,
R. Martin?® also recommends for“‘ the establishment of a permanent
international criminal tribunai..

Assuming a case for the\establishment of an international
tribunal. has been made a question for consideration is the
method of setting 'up guch a tribunal. One method is to include

1
a provision in a convention on mercenaries. that any person

charged with mercenary offences \would be tried by an interna-
tional tribunal appointed by the!, United MNations. This approach
implies that every trial of an aileged mercenary would reguire a

specific appointment of an inter*ational tribunal by the United
’ i

“"Nations. There are many practicaitl and poiitical problems

‘involved in establishing an international tribunal to hear
specific cases of alleged mercenaries. For example, the debate
in Unifed Nations on’ the issue of setting-up an international
tribunal to try a specific case of an alleged mercenary would be
along political alliances that any appointment following the *
debate would be deprived of ité impartial - character. To ﬂti;li-

mize some of the drawbacks of the above mentioned method and

mercenaries being a perennial phenomenon, calls for the

A o
e
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o establishment of a permanent international tribunal. Such a

tribunal could be set up either under a convention on merce-

naries or under the Draft Statute for an International Criminal
L ‘3

~

Court.9 Under Article 1 of the Draft Statute, t};e Court would
try "natural persons accused of crimes generally recognized,“
under international law." The Draft Statute for an Interna-
tional Criminal Court has not yet been adopted by the United(
Nations. However, the current efforts of the General Assembly
of the United Nations to draft a convention on mercenaries '

provide an opportunity for adopting the Draft Statute for an

International Criminal Court. .
’ \

Due

e
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APPENDIX I

8

. . OAU CONVENTION FOR THE'ELIMINATION OF .
MERCENARIES IN AFRICA

O0.A.U. Doc. CM/433/Rev/L, Annek 1 (1972) ) ) °

/
. 1 W
PREAMBLE : / )
- N, &

. <
L

We Heads of State and Government of Member States of the
Organization of African Unity, o ‘

Considering the grave threat which the activities of
mercenaries represent to the independence, sovereignty,
territorial integrity and harmonious development of Member .
States of OAU,

COnSLderlng that total solidarity and co-cperation between

Member States are indispensable for putting an ehd, once and
for all,. to the subversive activities for mercenariés in .

Decided to take all necessary measures to eradicate from
the African continent the scourge that the mercenary system
represents. We agree on the following:

ARTICLE ONE

Under the present. Convention a 'mercenary' is classified as
anyone who, not a national of the state against which his
actions are directed, is employed, enrols or links himself

willingly to a pérson, group or organization whose aim is: q

(a) to overthrow by force of arms or by any other means-
the government of that Member States of the Organization of
African Unity:

(b) to undermine the independence, territorial integrity
or normal working of the institutions of the said State; 4

{c) to block by any means the activities of any liberation
* movement recognized by the Organization of- African Unity.

ARTICLE TWO

Of fence

¥

1. The actions of a mercenary, in the meaning of Article One
of the present Convention, constitute offences considered as
crimes against the peace and security of Africa and punlshable

as such.

“
-

2. Anyone who recruits or takes part in the recruitment of
a mercenary, or in training, or in financing his activities
or who gives him protection, commits a crime in the meaning of

1‘%“
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paragraph I of this article. _ L. N
- ? i’ “e
‘. . . ARTICLE THREE . -

Duties of State ’ :

a

The Member States' of the Organization of African Unity, signa-
tories to the present Convention, undertake to take all neces~
sary measures to eradicate from the Afrlcan continent the

activities of mercenaries, * . . o o 9

' t

To this end, -each State’ undertakes particularly'

(a) to prevent their nationals’ or - forelgners llVlng in
their territory from committing any of the offences defined
in Article Two of the present Convention; . ,

(b) to prevent the entry tosor the passage through their
territory of any mercenary or. equipment lntended for their
use; . :

(c) to forbid in their territory any act1v1ty by organiza-
tions or individuals who employ mercenaries - against the African
States Members of the Organization of African Unity;

v

M

(d) to communicate 'to other Member States of the Organlzatlon
of African Uhity any 1nformatlon, as soon as it comes to their
knowledge, relatlng to "the actiwities of mercenaries in Africa;

(e) to forbid on their ,territory the recruitment, tralnlng
or equipping of mercenaries or the financing of their activities;

(f) to take as soon as possible all necessary legislatiye
measures for the implementation of the present Convention.

a
a

ARTICLE FOUR'
’ . i Sanetions

Every contracting State undertakes to impose severe penalties
for offences defined in Article Two of the present Convention.

 ARTICLE FIVE

. b Comgetence . o
) 7

» ' N .
N

Every contracting State undertakes to take the measures neces-
sary to punish any individdal found in its territory who has
committed one of the offences defined in Article Two of the’
present Convention, if he does not hand him over to the State -
against. which the offence has been commltted or would have been

committed. ’
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(: Coo S o ARTICLE SIX

Y

S * Eff\ences calling for extradition

= \
In accordance with the _provisions of Article Seven of the
present Convention, the offences defined-in Article Two above -
should be considered as o\ff\e\mces calling for extradition.

ARTICLE SEVEN | -
3 ~ " . N ’

RN ; . Extradition ~._ :

f
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" ‘\
l. A request for axtradition, cannot be regected unless the
State from which it is sought undertakes to prosecute the
offender in accordance with- the provisions of Artlcle Five of

S the presnet Convention.

. 2. When a national is the
the State from which it is
prosecution of the offence

N

subject of the request for extradition,
sought must, if it refuses, undertake
commi tted.

. , 3. "If, in accordance with sections 1 and 2 of this Article,

R prosecution is undertaken, the State from which extradition is

. : sought will notify the outcome of such prosecution to the state

' - seeking extradition and to any other interested Member State of
the Organization of African Unity.

4. A state will be regarded as an interested party for the '
outcome of a prosecution as ‘defined in section 3 of this Article
if the offence has some connection with its territory or mili-

_— tates against its interests.
(Articles 8 to 11 are formal.) N/

~

APPENDIX II : . '

DRAFT CONVENTION ON THE PREVENTION
AND SUPPRESSION OF MERCENARISM )
(DraftJ produced by the International Commission of
- Inquiry on Mercenaries, in Luanda, Angola,
o , June 1976) ; o
: : - PREAMBLE ~ :

&y - x

The High Contract:.ng Parties . S

- Senously concerned at the use of merceaaries in armed con-
v, . flicts with the aim of opposing by armed force the process of
: national llberatz.on from racist colonial and neo-colomal
domnat:.on‘ ° .

N r
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’ ( B Considering that the crime of me'rcenarism is part of a
process of perpetuating by force of arms racist colonial or
neo-colonial domination over a. people or State;

Congidering the resolutions of the United Nations (Res. 2395
(XXTIX), 2465 (XXXXX), 2548 (XXIV) and 3103 (XXVIIXI) of the
General Assembly and of the Organization of African Unity (ECM/
Res.5(IIX), 1964; AHG Res.49(1V), 1967; ECM/Res. l7(VII), 1870,
and OAU Declaratlon on the Activities of Mercenaries in Africa
cM/St.9 (XVII), which have denounced the use in these armed
conflicts of mercenaries as a criminal act, and mercenaries as
criminals, and which have urged States to take forceful measures
to prevent the organization, recruitment and movement on their
territory of mercenaries, and to bring to justice the authors
of this crime and their accomplices; .

o Considering that the resolutions of the UN and the OAU and
the statements of attitude and the practice of a growing number.
of States arevindicative of the development of new rules of
international law making mercenarism an international crime.‘

Conv:.nced of the need to codify in a single text and to
develop progre551vely the rules of international law which have
developed in order to prevent and suppress mercenarism, the High
Contracting;Parties are convinced of the following matters:

e ey,

B - . ARTICLE ONE

e " Definition
! St
The crime of mercenarism is ,committed by the individual,’ group
or association, representat:.ves of state and the State itself
' : ‘which, with the aim of opposing by armed viclence a process of
self-determination, practices any of the following acts:
S
ii" la) organizes, finances, supplies, equips, trains, promotes,
supports or employs in any way military forces consisting of
” or including persons who are not nationals of the country where
they are going to act, for personal gain, through the payment
of a salary or any other kind of material recompense; -

(b) enlists, enrols or tries to enrol in the said forces;

(c) allows the activities mentioned in paragraph (a) to be .
carried out in any territory under its jurisdiction or in any
place under its control or affords facilities for transit,

transport or other operations of the abovementioned forces. .

y

ARTICLE TWO -

.

The fact of assuming comnand over mercenarles or gz.vz.ng orders
{ pay be considered as an aggravating circumstance.

/ .
w.__f.’.../.‘
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: ¢ ' ARTICLE THREE

A

1. When the representatlve of a State is respons:Lble by wirtue
of the foregoing prov1510ns for acts or omissions declared by

’ . the foregoing provxs:.ons to be criminal, he shall be punished
for such an act or.omission.

i ’ 2. When a State is respons:.ble by virtue of the foregoing provi-
sions for acts or omissions declared by the foregoing provisions
to be criminal, any other State may invoke such responsibility:

T P T

(a) in its relations with the State responsible, and
(b) before competent international organizations.

ARTICLE FOUR

°

14
Mercenaries .are not lawful combatants. If caputred they are not
. entitled to prisoner of war status. ! :

.

ARTICLE FIVE

Crimes of mercenaries and other crimes for which mercenaries
can be responsible.

A mercenary bears respénsibility both for being a mercenary
and for any other crime committed by him as such.

ARTICLE SIX

National legislation

Each contracting State shall enact all legislative and other
measures necessary to implement fully- the provisions of the
present Convent.ton.

ARTICLE SEVEN ~ , i

Jurisdiction .

Each contracting State undertakes to bring to trial and to punish
any individual found in its territory who has committed the crime
defined in Art. 1 of the present Convention, unless it hands

him over to the State against which the crime has been committed

or would have been committed.

ARTICLE EIGHT

Extradition
l. Any State in whose territory the crime o6f mercenarism has
been committed or of which the persons accused ‘of the crimes
defined in Art. 1 are nationals, can make a request for extra-
. dition to the State hollling the persons accused.

/
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2. The crimés defined in Art. 1l being deemed to be ‘common
crimes, they are not covered by national legislation excluding
extradition for political offences.

3. When a request for extradition is made by any of the States
referred to in para. 1, the State from which extradition is
sought must, if it refuses, undertake prosecution of the
offence committed. - .

4. If, in accordance with paras. 1-3 of this article, prosecu-
tion is undertaken, the State in which it takes place shall.

notify the outcome of :-such prosecution to the State which had
sought or granted extradition.

ARTICLE NINE

Judicial aguarantees

.

Every person or group brought to trial for the crime set out
in Art. 1 is entitled to all the essential guarantees of a fair
and proper trial. These guarantees include: .

the right of the defendant to get acquainted in his native
language with all the materials of the criminal case
initiated against him, the right to give any explanation
regarding the charges against him, the right to participate
in the preliminary investigation of the evidence and during’
trial in his native language, the right to have the serwvices
of an advocate, or defend himself if he prefers, the right
to give by himself or through an advocate testimony in his
defence, to demand that his witnesses be summoned and
participate in their investigation as well as in the inves-
tigation of witnesses for the prosecution. '

»

APPENDIX III

INTERNATIONAL CONVENTION AGAINST
THE ACTIVITIES OF MERCENARIES

U.N. Doc. A/35/36€6/Add.1l, at 10-16 (1980)
The States Parties to this Convention,

Reaffirming the purposes and principles of the Charter of the
United Nations concerning effective collective measures for the
prevention and removal of all threats to international peace

and security,

Bearing in mind the need for ;¥Be strict opservance of the
principles of equality, sovereign independence, .territorial
integrity and self-determination of all peoples as enshrined
in the Charter of the United Nations and the Declaration on
Principles of International Law concerning Friendly Relations
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and Co-operation ng States in accordance with the Charter
of the United Natfions,

Reoogr_u.z;mg in particular that the General Assembly and the -
Security Coum:ll in several resolutions have condemned the
activities of mercenaries aimed at overthrowing. the Governments

‘of Member States or jeopardizing the legitimate interest of

national liberation movements,

A3

Considering the urgent need by the international community to
co~-operate and to exercise utmost \ylgllance against the danger
posed by the activities of mercenaries by all States in the
interest of international peace and security.

Convinced that an international convention against the activities
of mercenaries faithfully implemented will provide an effective

collective measures -against the menance of mercenarism,
Have agreed as follows:

ARTICLE 1
Definition
A mercenary is any person who

(a) is specially recruited locally or abroad in order to
fight in an armed conflict;

(b) does, in fact, take a direct part in the hostilities;

(c) is motivated to take part in the hostilities essentially
by the desire for private gain and, in fact is promised, by or
on behalf of a Party to the conflict,; material compensation
substantially in excess of that promised or paid to combatants
of similar ranks and funct:.ons in ﬁhe armed forces.of that Party;

}d) is neither a national of a Party to the conflict nor
a resident of the territory controlled by a Party to the conflict;

(e) is not a member of the regular armed forces of a Party
to the conflict; and

(£) has: not been sent by a State which is not a Party to the
conflict on official duty as a member of its armed forces.

ARTICLE 2

Definition of mercenarism

1. The crime of mercenarism is committed when an jndividual,
group or association, or body corporate register in that
State or representative of a State or the State fitself with

the aim of oppesing by threat or armed viclence” the territorial
integrity of another State or the legitimate aspirations of
national liberation movements jeopardizes the process of self-

T 1
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determination or manifests by overt acts any of the following:

(a) organizes, f:.nances, supplies, equips, trains, promotes,
supports, or employs in any way individuals, bands or military
forces consisting of or inc¢luding persons who are not nationals
of a Party to the conflict and who act for personal gains through
payment of salary or any other kind of material recompense;

(b) participates as an individual, group or association or
body corporate or enlists in any force;

(c) radvertises, prints or causes to be advertised any ‘infor-
mation regarding paragraphs (a) and (b) of this article;

(d) allows or tolerates the activities mentioned in paragraphs .

(a), (b) and (c) of this article to be carried out in any terri-
tory or place under its 1sd.1.ct:.on or control or affords
facilities for transit, ansport, or other operation of the

above mentioned forces;

(e) actually participates in any of the acts meatipned in
paragraphs (a), (b), (¢) and (d) of this article which result
in the destruction of life and property.

2. Any person, group or association, representative of a State
or the State who: N :

(a) attempts to commit any act of mercenarism (hereinafter
referred to as 'the offence') mentioned in article 2;

(b) participates as an accomplice of any one who commits or
attempts to commit the offence also commits the offence for the
purpose of this Convention.

3. The offence if committed shall be deemed an offence against
the peace and security of a State.

Article 3

Penalties

Each State Party shall by appropriate national legislation ‘make
the offences set forth in Article 2 punishable by appropriate
penalties which take into consideration the grave nature of the

offence.

Article 4

Implementation

Each State Party shall take all appropriate administrative
legislative measures to implement fully the prov:.s:nons of the

Convention. N

<
3
13
H
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Article 5

Status of mercenaries

Mercenaries gre not lawful combatants and if captured shall not

Article 6

Establishment of jurisdiction

1. Each State Party shall take such measures as may be necessary
to establish its Jurxsd;ctz.on over the offence in the following
cases;

in its territory;

by any of its nationals,
State;
by the

_(a) when the offence is committed
(b) when the offence is committed
(¢) when the offence is committed representative of

a State; ;

(d) when the offence is committed against that State.

2. Each State Party shall likewise take such measures as may

be necessary to establish its Jurlsd:.ctlon over the offence in

the case where the alleged offender is present in its territory
and it does not extradite him pursuant to article 13 to any of
the States mentioned in paragraph 1 of this article.

3. This Convention does not exclude any criminal jurisdiction
exercised in accordance with internal law.

> ' Article 7

Concurrent jurisdiction

when a State Party is accused by virtue of the provisions of
article 2 and article 8 for acts or omissions declared to be
the offence under the present COnvention, any State Party having
jurisdiction may invoke the provisions of this Convention
againgt the offending State before any competent :Lnternatlonal
organization or tribunal.

Article 8

Preventive measures

Each State Party shall take all necessary measures to prevent
the departure from its territory of any individual, group or
association or body corporate, representative of a State reason-
a.bly believed to be involved in any of the activities mentioned
in article 2 of this Convention, including denial of transit

and other facilities to them.
- . c v
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Article 9

y Mutual assistance
]
1. State parties shall afford one another the greatest measure
of assigtance in connection with criminal proceedings brought
in respect of the offence stated in article 2 of this Convention.
The law of the requested State shall apply.

2. Each State Party shall be obliged to communicate directly
or through the Secretary-Gemeral of the United Nations to the
other State Party concerned any information related to the
activities of mercenaries as soon as it comes to its knowledgek.

Article 10

Taking of custody

Upon being satisfied that the circumstances so warrant, any
State Party in the territory of which the alleged offender is
present shall in accordance with its laws take him into proper
custody or take such other measures to ensure his presence for
such time as is 'necessary to enable any criminal or extradition
proceedings to be instituted. The State Party shall immediately
make a preliminary inquiry into the facts. :

Article 11

Judicial guarantee

Any individual or group or associations, or body corporate,
repraesentative of a State or the State itself, on trial for the
offence defined in article 2 of this Convention shall be entitled
to all the judicial gquarantees ordinarily granted to an alleged

#pffender in the same circumstances.
[ T " -

‘\pﬁé
Article 12

Communication of final proceedings

The State Party where the alleged offender is prosecuted shall

in accordance with its laws communicate the final outcome of:' the
proceedings to the Secretary-General of the United Nations, .
who shall transmit the information to the other States concerned
and the international intergovernmental organizations concerned.

article 13

A Extraditable offences

l. For the purposes of this Convention, any of the offences
mentioned in article 2 shall be deemed to be included as extra-
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! ditable offences in any existing or future extradition convention
or treaty between the State Parties. This convention may also

be the legal basis for extradition in respect of offences listed -
in article 2.

+ 2. Each State party having jurisdiction mentioned in article 6

of this Convention may request for extradition from the other
State Party where the alleged offender is found.

Article 14

Extradition

1. For the purposes of extradition between State Parties, an
cffence of mercenarism shall not be regarded as a political
offence or as an offence inspired by political motives.

2, Where however the State Party in whose territory the alleged
offender is found fails to extradite him, that State Party
shall be obliged, without exception whatsocever and whether or
the offence was committed in its territory, to submit the case
to its competent authorities for the purposes of prosecution in
accordance with the laws of that State.

Article 15

Action for damages/reparation

1. Where a State Party which suffers damage or whose national
or juridical person suffers any damage or loss of life as a
result of mercenarism is unable to prosecute or cause prosecution
of the alleged offender berause of the refusal or otherwise of

- the other State Party in whose territory the alleged offender
is found or its national, it may nonetheless present a claim
for damages or reparation as the case may be against that other
State Party.

2. The State Party which has suffered damages by reason of the

commission of the offence mentioned in article 2 of this Conves-

> tion may also claim damages or reparation aga:.nst any State
Parties jointly or severally for any act or omission which con-
stitutes the offence.

3. However a claim for damages or reparation may only be con-
. sidered when attempts to secure criminal prosecution have failed.

Article 16

settlement of disputes

o . 1. Any da.spute between two or more State Parties concerning the

' interpretation or applxcat:.on of this Convention which is not
settled by negotiation shall at the request of any one of them
be submitted to arbitration. If within six months from the
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: . date of the request for arbitration the parties are unable to i

agree on the organization of the arbitration, any one of the
i parties may gefer the dispute to the International Court of
i Justice by request in conformity with the Statute of the Court.

2. Each State may at the time of signature, or ratification

of this Convention or accession thereto declare that it does not

; consider itself bound by paragraph 1 of this article. The other

, State Parties shall not be bound by paragraph 1 of this article

~ with respect to any State Party which has made such a reservation.

3. Any State Party which has made a reservation in accordance
with paragraph\2 of this article may at any time withdraw that
. reservation by tification to the Secretary-General of the
’ United Nations.

({Article 17-20 are formal.)

Wl h e e b




