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,G ABS:rRACT 

~ 

This exarnlnatlon of 'the legal nature of bilateral air 

transport ag r;'e~rnen'ts has two ma in purposes. The first le to 

trace the or 19 ins ~nd development of a new system for 

regulating international cil7il aviation. The new system would 
\.. 

Bee international air transport as a trade in services through 
o 

the issue of permi ts to do bus iness. rt could be organ ized 

within the framework of G.A.T.T. and a rnult.ilateral convention 

would caver the tirst two technical freedoros of the air. Such 

a change i5 needed as the prese.nt conceptual treaty basts for 

in~tional civil aviation oftentimes proves illusory when 
, 

damest le law is exam{ned. The second purpose ls ~to present 

the possibility of using -a methodology of the social sliences 

for analyzing law. An econornic analysis of predatory ~ricin9 

was introduced to illustrate the benefits of admitting addi-~ 

tional research tools. 

~ 
The interdisciplinary approach has petmitted clearer 

focus on the issues and buttresses the asse~tion that thére is 

a need rr cha'ngin~ the present system whi"ch is no longer 

supporte<:i by the facts. 
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RÉSUMa 

Cet examen de la nature j ur id ique des accor,da b 11a-

têraux en matUre de transport aêrien a deux objectifs princi- ~ 1 

paux. Le premier cons i ste â retracer les orig i nes et l' êvol u-

tion d'un nouveau syst~me de règlement international dans le 

dOl'laine de l'aviation civile. Celui-ci considérerait le 

transport aérien irioternational comme un service Commercial 
. 

contrÔl~ par l'émission de permis d'activité. Il devrait être 
~ 

organisé dans le cadre du G.A.T.T. et une conv~tion rnulti-

latérale couvrira it l~~ deux premiers pr iv ilèges techniques 

aêr iens. Un tel changement est n6cessai re êtan t donnê que le 

fondement ,concept uel âctuel des tra i tês dans le doma i ne de 
'" 

l'aviation civile se rêv~le souvent illusoire ~ la lumière du 

droit interne. Le deuxième objectif est de présenter la 

possibilité d'utiliser la méthodologie des sciences sociales 

pour analyser le droi t. Une analyse économ ique des pr ix 

rnonopol ist iques a érê introdu i te pourl il1 ustrer les avantages . 
de ces nouveaux outils de recherche. 

La méthode interdisclplinaire a ~~iS d'analyser plus 

clairement les questions et appuye l'affirmation qu'il faut 

changer le syst~me actuel qui ni est plug.,. ~n accord avec la 

réalité des faits. , 
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INTRODOCTIO~ 

R1story 

The history of bilateral air transport agreeJ'l1ents dates 

back to 1913 when France and Germany entered such an, agree­
) 

ment. The first scheduled international air service 1n the 

wor1d was begun on March'22, 1919. Tt was between Paris and 

Brussels. At the time of the J?aris Convention in 1919 a 

po1icy of open skies analogous to maritime shipping was still 

possible but 'the, phenomena of bilatera1ism prevai1ecr:- Once 

~he mulcilateral approach was set aside, bilateral a~r trans­

po~t agree~ents took their 'shape and content from the prevail-

ing winda of çhange. 

Developrnents since 1913 have been radical. Change has 

baen rapid and constant. , The world has wi tnessed the , 

emergence of many new states and t~e v irtual d isappearance of 

colonialism. The worid has become what ,Marshal! McLuhan has 

called a g lobaI commun i ty. Air travei is cOll\J'l1onplace: air 

transpqrt ls now a commercial enterprise which through perhap$ 

its own innate nature and high visibility, ls equally 

- political. One need only think of hi.jaèking. Markets have 

matured, as have states. In response to these various 
-

pr~ssures, bilateral air transport agre~ments'have gone 
e • 

through various stages of development. 'Some have been more 

liberàl . than others. There were th,e chica.9Q type bilaterals, 
. 

Bermuda land Ber.muda II bilaterals, and thete are: the more 

, , 
1 .. 

. \ 

\ , 
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-
liberal .bilaterals that are an exterior manifestation ,of the 

economic and political pressures underlying deregulation. It 

will be argued ..in this thesis that the phenomena of bilateral­

ism May be on the 'liane and a period of multilateralism mixed 
\ 

wi th bi lateral ism ls on the rise to corresp0r:td wi th changes in 

social, economic and poiiticai facts an.d theories. Deregula-· 

tion, it seems, with its emphasis on free competition, is the 

response to sovere ign ty understood in i t~ fullest ampl i tude , 

including the politicai and economiè aspects~ 

Present Problems 

Deregulation is producing the not ion thilt b il«lteral air' 

transport agreements are bu t international trade agre~ment8. 

This must be understood in the contelft of. the .inherent 
, . 

h istorical dual i ty. S ince states are sovere 19n 1 permiss ion 

must be granted to enter their, ~irspacE7. This simultaneously 

involve~ a state's view of air transpo~~ as either a~public 
) , 
uti1ity or as private enterprise. It will be a'rgued that the 

~ 

six freedoms of ttie air are severable, that rnultilateralism 

'\ti11 prevail with reépect to the first two tecnnical freedoms --
and bl1~teralisrn will prevail in relëtt·ion ta the economic 

aspects and that these will be implemented in the simple form 

of agreements for trade in 8ervices. That this is a valid 
• 

response to the change is supported by the, fact that t'here is 

a basic problem that inheres in the present system if 

'sev.erability i8 not the preferred ~tion. That problem 

" 

" , ,. 
, '. 
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. '. eentr~'s 'around t.he fact that in the majority of countries / 
" 

bilateral air transport agreements are not treaties but are 
': 

intergovernrnental agreements where one l'leeds do'mestic aviatien 

189 islation consistent wi th the bilateral and vice versa and 

dOJl\8stic 1egislation that al10ws aeronautical authdrities to 

il'tplel'1ent the bilateral air transport agreement. l The history 

of -bUatera~ air 'transport a9re~ments thus reflects the-, 

history of states. It also reflects the history of the wor1d 

ceommun i t Y • 

'" 
1 

regulation of 
l ' 

The history of the ~ir -navigation must be 

si tuatèd in the larger context of developmènts both at the 

national and international levels. The 'developments in Canada 

that led to full sovéreignty are a case in point of the 

precarious interplay of domestic and international law. The 

-isaue of the lega1 nature of bilaterai air tr~nsport agree-

l''ents ra ises questions 1eft Urlre'solved at the Chicago Conven­

tion relatiog to th~ severability of econornic issues. Sever-
t 

ance of such issues WOU Id uncomplicate the entire systém. If 
\ 

~ 

one cOt.lld respond tha t bila terai air transport agreements are 

not trea t. ies "" i th respect to econom~c issues, the whole 
, 

problem of implemèntation and enforcement of treaty obliga-

tions would also be severable. In diminishing the importance; . 
of the public internationa·l law asp~cts, solutions to often 

urgent economic issues would be more, readi1y available. 
, 

Rights would co-exist with remedies', issues of sovereign 

"' 
" 

''t'-
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~~uni ty would be diminished and debtors and creditors would 

be the players. States. would enter a l'Iultilateral treaty wit'h 

respect to the first two - freedoms and coold no longer be 

embarrassed by dome_stic legis-lation that fails te impleIi'lent 

the treaty obligation. The issu. of whether a bilateral air 

transport agreement is a t:reaty thus relates to the issues of 

implementation and ,enforcement, ând this varies in relation tQ 

the con!?ti tutional deyelopments wttn in a g iven s tate. The 

purpose of this study is to examine the 1 lmi tat ions of the 
, ~ . 

system of bilateral air transporf agreements from th&. perspee-

t ive of the domest ie law of Canad'a, the Un i ted States, and 

, g France and ta show the problems_that arise wnen domest ie{ Law 

fnterlihes with internat ional law. The restructuring that ls 

prete,ntl'y occurring in the regulation of internati~nal air 
\ 

transport will also be' examined as a solut ion that is evolv 11]g 

in response to the pr~ent probleflls. 

Methodology 
- \ 

\ 
\ 

The general funot ion of methodology, as described by 

• 
Marnii!re in Élêments de mêttrodologie j~ridigue,2 19- the 

analysis of the various steps and the nature of the int'ellec­

tuaI process_ used in a discipline. Follo~ing this definit.ion,..: 

both an inductive and a deductive process of reasoning will be 

... 

fbllowed, -In the inductive st;age, argument by analogy \'Iill / 

dominàte the discussion of whethe~ bilateral air transport ( 

ag.reeJl\ent~ are t.reàties. In the deduc!tive st~g_e, the 

," ~ . . 
:' -.- - -. 
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fundamenta1 constitutional principles of three countries will 

be deduced from their constitutional history, documents and 

cons t i tu t ional norms. In the dé'duct ive stage, the perspec t 1 ve 

wi Il be the dOITlest ic l aw of Canada, the Un i ted "S'ta tes and 

France with respect to bilateral air transport agreements as 

treaties. In the inductlte stage, the relationshlp between 

international law and domestic law wLth regard to bilateral 
\ 

air transport agreements will be exaMined. This corresponds 

to Chapter 1, entitled UOomestic Law" and Chapter II entltled 

"1 n terna t Lonal Law". Cha[Jter 1 will invoJ.;v~_ ,lQok.in)] for a 

[llirror effect. Chapter II will be from the outside looklng 

in. In both, the data will be law itself. In Chapter III 
:t' 

however, we endeavour a view from the bridgè~ we attempt a 

synthes is of law and l ife; we speculate on new forms that are 

evolving to fit new facts that are ernerging'j a two-tier system 

is conjectured involv ing a synthes is of trends and counter:'" 

trends that have been present since 1919. 'l'he view from the 

bridge will require both a shift in method and methodology. 

The third chapter i5 entitled "An Economie and political 

Analysis of Law". The methodology will becOl"le synthetic, 

blend ing the induct ion and deduct ion of Chapter 1 and II wi th 

the not strictly legal.data of Chapter III which ~ill insteaa 

be political and economie in nature. Further work i8 
'-

indicated in the possible cons~ruct of a Model based on the 
-"" 

Qata relating to the effect of deregulation on international 

air transport agreements. The law al'l.d Jurisprudence would be 

-

, .. 
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te~porarily bracketed in the econo~ic analysis of law while 

the given facts could elther support or lead to the re)ection 

of the hypothesis. The sarne would apply to the politlcal 

analysis although this shift in ~ethodology will not be fully 

explored ln this thesis. Chapter III wlll hlghllght the 

nature of the problem and w1l1 indlcat~at a shlft ln tradl-

tional legal methodology 15 an approprlate response to the 

facts. In looking at the legal nature of bllateral air trans-

port agreements, one lnevltably lS looklng from the brldge 

at varlOUS legal systems and at lnternational law which must 
• 

be dynamlc and flexlble. The premlse upon which this theslS 

1S based is that law 15 dynamic and flexible and adaptive to 

changes in the facts. The changes in the regula t ioo of 
tJ 

1nternatlonal air transport are a case in point. 

Carbonn1er, in hlS book Flexible droit, maintains that 

a law based- on induct ive or deduc t ive log ic in a c losed sys tem 

15 without vigour and vitality. In effect this argument is 

based on law and society, law and life, slmultaneous concep-

tual independence and interdependence. He has stated: j 

, 
"Le droit est trop humain pour pr~tendre à 
l'absolu de la ligne droite. Sinueux, caprl­
cieux, incertain, tel il nous. est apparu, 
dormant et s'êclipsant, changeant mais au 
hasard et souvent refusant le changement 
attendu, imprêvisible par le bon sens comme 
par l'abs'urdit~ l ... ] Il faut commencer par-, 
le Mettre â nu. Sa rigueur il'ne l'avait que 
par affectation ou imposture."1 
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D01ng a legal analysis of law yields the known. It is like 

holding up a Mirror and aSking, like Alice, "Mirror mirror on 

the wall, who's the fairest of us aIl?". Yet sometimes one 

has to give up the mirror iMage and go ~hrough the doors of 

other perspectives. This is the purpose of posing the 

question "What is ~t"ne legal nature of bilateral aU- trahsport 

agreements?". The question itself leads to an economiC and 

political analysis of law and to the a6aptation of the legal 

rules to new facts as well. The methodology adopted for thlS 

research itself reflects the tentative solutions that are 

evolving. As will be demonstrated, the proQlems relating to 

bilateral air transport agreements are multi-dimensional. The 

evolving ~~tions appear to reflect the need for co-existing 

conceptual independence and interdependence. Flexible law is 

clearly iurfacing with the "sunsetting" of the CAB. 

Plan 
-j 

The plan that will be followed in this a~alysis has 

three main subdivisions. Chapter l will deal with domestic 

law: Chapter II will deal with international law and the 

problems Inherent in the relationship between domestic law and 

international law. Chapter III will use the problems that 
. 

have been identifled in Chapter l and II as a pOlnt of depar-

ture for an economic and political analysis of law. Cèrtain 

tentative conclusions will then be drawn from the facts and 

,issues that have baen raised. More specifically, in Chapter l 
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tha domestic law of Canada, the United States and France wlth 

respect to constitutional developments that affect the lmple­

mentation and enforcement of treaties will be examlned. Next, 

it will be noted that there is a huge variance in the terml­

nology used' and this raises the questlon "What's in a name?", 

Then bilateral air transport agreements wlll be examlned froID 

an operational perspective as international trade agreements 

and the question will be raised "What's in a forro?". In 

Chapter II we will examine bllateral air transport agreements 

from the outside looking ln. We will look at them from the 

perspective of the Vienna Conventlon on the Law of ~reaties, 

from the perspective of customary international law and 

conventional international law, and from the perspective of 

a t tempts to regulate lnternationâl aviation problems by 

arbitration or through internatlonal bodies such as ICAO, the 

World Court, and the United Nations. ln the third chapter 

entitled "An Economie and Political Analysis of the Law", 4 

wil~ watch the interplay of law and lif~ as reflected ln the 

tailoring of form and content to changing facts. In our view 

from the bridge we will witness the undoing of deregulatlon 

and tentat ives in redoing. We wlll step back from the 

situation and reflect on law from a perspective outside 

itself. Our political analysis wlll focus on the notion of 

sovereignty and the effect of decolonization. Our econo~ic 

analysis will focus on the market theory of deregulation and 

fts underpinnings. It will then be argued that in posing th~ 
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question "ts it a treaty?," there inheres a second question. 

Sheuld bilaterals continue to take this forro? ls it nct time 

to remove the regimental dress, put on a business suit and 
~ 

deregulate 50 that the feathered birds may leave the nest? 

In the above, the history of bilateral air transport 

agree~ents has been briefly sketched. The seeds of the 

present problems, as indicated, trace themselves back through 

the historical development of bilateral air transport agree-

ments. ~e central most problem today i5 the struggle for 

dominance of prevailing views that a~ at times at counter­

point. These central issues appear to be the countertrends of 

bilateralism and multilateralism, the thesis of oligopoly 

poised against the thesis of competition, and government 

control being challenged by deregulat~Qn, the aggregate of 

which appears to be coalescing into a tentative admixture of 

what hitherto appeared at times te be irreconcilable oppo­

sites. The present problem of how this adrnixture is going ta 

take shape is the foeus of this thesis. The methodology of 

this research will also reflect the mixed nature of the 

p~oblem and its solution. 

. ~ ,,'. - 'j 
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CRAnBR 1 t 00lllBSTIC LAW 

An analysis of the ,1egal nature of Q1lateral air trans-

port agreements must occur in two preliminary stages. For the 

purposes of this survey, the analysis wîll begin with domestic 

law. Under this rubric, the bilateral air transport agree-
1 

ments of Canada, the United States and France will be 

examined, each within its own particular constitutional 

setting. Bilateral air transport agreements will be examined 

as int~rgovernmental agreements, as executive agreements, and 

as conventions or treaties respectively. An analysls of the 

nature of bilateral air transport agreements in international 

law will take place in Chapter II and will constitute the 

second preliminary phase of this inquiry. 

-, 
reaments in Canada and Great Britain 

Canada, bilateral air transpor~ agreements are 

yernmental agreements entered into by the executive 

branch of government. That this is so deri~s fram Canada's 

. colonial past and in particular the assimilation of the 

concept of Crown prerogatives into the Canadian constitutional 

framework. With the acquisition of full independence came 

control over foreign affairs and the right to enter treaties. 

With full sovereignt~ came the eapacity in intern~tiona1 law 

to enter into treaty obligations. It is the purpose of this 

section to briefly outline the historiesl process of canadian 

\.\ 

, ,h. . ...... c . 
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constitutionalism that allowed this development. Issues that 

are of particular relevance in a study of the 1egal nature of 

bilateral air transport agreements will be focussed on, such 

as the formation of treaty obl~gations, their implementation 

and their ratification. Their forro, content and nomenclature 

will be discussed at a 1ater stage in this c~apter. 

Four events took place which were the basis for Canada 

becoming fully ~overeign. They were the Constitution Act, 
t-

1867, the Imperial,Conference of 1926, the creation of the 

Office of Governor-General in 1947, and the Constitution Act, 

1982. 

) 
The first event, the passing of the Constitution Act, 

1867, allowed Canada ta become self-governing in domestic 

affairs but the capacity to enter most treaties was withheld. 

This derives from the fact that there i8 no specifie 

provision in the Constitution Act, 1867 which depls with the 

treaty-making power other than section 132 which grants the 

federal Parlia~ent the power ta enact legislation to iMplement 

treaties between the "British Empire" and "foraign countries". 

This occurred because in 1867 the conduct of in~ernational 

affair was vested in the imperial government. Therefore the 

Constitution Act, 1867 was silent on the treaty-making power. 

"" ", "<T'..;-
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A second event took place whiçh fleshed out Canadâ's 

independence. At the Imperia} Conferènce in 1926, it wes 

affirmed that Great Britain',ànd the Dominions were "autonomouê 
• 

communities within the Bri,tish Empire, èqual in status, in no 

way subordinate one ta ano~het in any aspect of their domestic 

or internaI affairs".l This/was followed by a thi~d ev~nt irt 
1 

1947 whereby the Office of GOVernor~Gener~l of Canada'was 

created. Under clau~e 2, the Governor-General 'is auth.or ized 

"to exercise aIl the powers of the Crown in respect of . . 
Canada." 2 Therefore, Canada acquired the forlYlal treatY-rTlaking , 

power in 1947 and it depended on a' delegation of ,thé, power 

from Great Britain. The four th event, ~he Constitution Act, , 

1982 ach ieved Canada t s forMaI 1egal independence of ,the: ,U.1<. .' 

ParI iament. 

Another factor which should be mentioned is the common 

law. The Crown (the executive branch of Great Britain) under 

common law, has full power ta conduct foreign affairs, which 

includes treaty making. The concept of the Crown prerogative 

,was dealt ,with in Post Office v. Estuary Radio Ltd. 3 The 

English Court of Appea1 considered the effect of the Crown 

ratifying the Convention on the Territorial Sea and the Conti-

guoue Zone on March 14, 1960 which convention came into force 

in 1964, and an Order in Council of Septemoer 25, 1964, also 

dealing with territorial waters. The Court held that since 

the Order 1n Council is later in date, it ls that document 

which must be given effect and construed. The Court stated:~ 
l 
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"If its meaning is c1ear, we must give effect 
to Oit, even if it i9 different fram that of 
the convention, for the Crown may have 
changed its mind in the period which è1apsed 
between it~ ratification of the Convention on 
March 14, 1960 and the promulgation of the 
Order in Councl1 and the Crown has a sove­
reign right, which the Court cannot question, 
to change it~ policy, even if this involves 
b~ea~i~g an international convention to which­
it 18 a part and which has come into force so 
recently as fifteen days before." 

The Court indicated that it was within the Crown prerogative 

to either extend sove-reignty or abandon sovereignty and as 

part of the Crown prerogative, the authority of Parliament was 

not required. It went on to sta~e: 

"and in this respect it dif~ers from an inter­
national convention w~tch requires legisla­
tion for its implementation, it deals with a 
subject matter which lies within the preroga­
tive power of the Crown, videlicet a claim to 
exercise territorial sovereignty over an area 
of the sea adjacent to our shores. n5 

One May thus note in passing that the situation with respect 

to treaties in Great Britain i9 the saroe as in Canada insofar 

as the exercise of the Crown prerogative takes place free from 

the a~thority of Parliament. However, as, pointed out above, 

the formation of treaty obligations as part of the Crown 

prerogative is an issue that i9 distinct from the issue ôf 

treaty implementation. 

"­, -
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It was noted that the CrOwn can legislate in vio~ation 

of international law as part of the Crown prerogative. What 

happens when the Crown does? 

~ 

In Salo~on v. Co~ission!Fs of Customs and Excise 6 the 

E:nglish Court of Appeal had to -rule'{>n the meaning of the term 

"normal priee" contained in the Customs and Excise Act, 1952 

for the purposes of valuation of 'a camera that was bought in 

the Uni ted States and impo'rted into England. The statute was" 

based on the Convention on Valuation of Goods for Customs 

Purposes, 1950 which the United Kingdom signed on December ~5, 

1950 and which was ratified on September 27, 1952, the ratifi-
-

catioft having occurred shortly after the Custo~s and Excise 

Act was passed. Diplock, L.J. stated: 7 

"The' convention is one of thos,e public acts of 
state of Aer Majesty's Government of which 
Ber Majesty's judges must'take judicial 
notice if it be relevant to the determination 
of ~ éase before them, if necessary informing 
themselves of such acts by inquiry of the 
appropriate department of Rer Majesty·s 
Gover~ent~ Where, by a treaty, Rer 
Majesty's Government undertakes either to 
introduce aomest,ic legislation to achieve a 
specified result in the u~ited Kingdom or to 
secure a specified result which can ooly be 
achieved by legislatiqn, the'treaty, since in 
English law it is not self-ope~ating, remains 
irrelevant to-any issue in the English courts 
until Ber Maôesty's Government has taken 
steps by'way of legislation to fulfil its 
treaty obligations. Once the Government has 
legislated, wh1ch it may do- in anticipation 
of the coming into effect of the treaty, as 
it did in othis càse, the court must in the 
first inst~nce construe the legislation, for 
that ls what the court has to apply. If th~ 
ter.ms of the legislation are clear and 
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~ 

unambiguous, they must be given affect to, 
whether or not they carry out Her Majesty'g 
treat~obligations, for the sovéraign power 
of the Oueen in Par1i~ent extends to break­
ing treaties (Bee Ell~an Lines v. MUtTaY1 
White Star Line and d.s. MalI SteaMers 
Oceanic Steam Navigation Co. Ltd. v. 
Comerford), and anv remedy for such a breach 
of an international obligation lies in a 
forum other than Her Majesty's OJrln courts." 

-.. 
Therefore, where suit is brought in a domestic court, 

~ 

the Br,itish Court of Appeal held that in interpreting the. 

domestic law, a court should take judiciai notice of a 

relevant treaty in interpreting an ambiguity on the grounds of 

international comity if aid is needed ta construe an act 

patently iritended ta carry out its terms, aven though that , 

intention is not stated expressly in the Act. rf one were to 

apply this·reasoning by ~naiogy to bilateral air transport 
, 

agreements as they presentIy exist, assurning the impediments 

of locus stand! and sovereign immunity have been overcome, in 

interpreting a provision in domestic law, the court should 

take judicial notice of bath the bilateral air transport 

agreement and the Vienna Convention on the Law of Treaties to 

construe a domestic law implementing a treaty obligation even 

if 'the intention ta refer to such a treaty is not stated 

expressly in the ac~. Yet why should judicial notice be taken 

of the treaty? Vanek has focused directly on the problem: b 

"In England the authority of international law 
is fortified and its application is extended 
by a doctrine of English law which pristles 
with implications bearing on the progressive 
development both of internàtional and 
domestic law. According ta this ~octrine, 

":., . 1 
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international law.la adopted·by the common 
law and, therefore, is part of thè law of,the 
land. rt has been called the'doctrine of 
adoption or incorporation. ,Thé doctrine was 
stated by Blackstone, with teasonable 
c1arity, in his Conunentarle$"on the Laws of 
Englandi and was apparently regarded by him 
as an established doctrine of English law 
aven in ~S. Black9tone observed: 

••• the law of nations, wherever Any 
question arises whlch is properly the 
object of its jurisdiction, is here adopted 
in its full extent by the cornrnen law, and 
is held to be a part of the law of the 
land. And those Aèts of parliament which 
have from tim~ to time been made to enforce 
this universal law, or to facilitate the 
execution of its decisions, are not to be 
considered as introduètive of Any new ruIe, 
but merelv as declaratory of the old 
fundamental constitutions of the Kingdom 
without which it must cease to be a part of 
the civilized world." 

The issue that ~ill be dealt w{th next is how, the 

attempt at reconciliation in a unitary state like Great 
,-

Britain i9 compounded in a federation Iike Canada. The issue 

of the Crown~prerogative in Canada appears to he a retrofit­

ting of a doctrine that ~merged in a unitary state into a 
, 

~ederation that is not unitary but binary. 

The Crown prerogative became )part of Ca~adian constitu­

tionalism both directIy through the évents of 1867, 1926, 

1947 and 1982, and indirectly through the common law. There­

fore 1 in Canada, treaty mak.ir1g i8 an act of the execut ive 
, 

br~nch of government and there i8 no constitutionai require-

ment that treatles which Canada enters into be placed before 

\ 

. - -
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parliamen\. This issue is k~y in a study of the legal nature -. 
of bilateral air transport agreements' insofar as the absence 

of any requirement fo~ ratification relates to the issue of 

enforceability which will be dealt with in a subsequent 

cttapter on the status of bilatera1 air transport agreements in 

int€rnational law. 

Since treaties in Canada need not be placed before tne 

legislature as a constitutional requirement, how then are 

treaties implemented? How does CanBda' ensure the performance 

of t~eaty obligations? The problem here derives from the fact 

that Canada is not a unitary stat~, 

The issue of the Ct:own· preroga~ive leads to the issue 
• 

of who i:~plements the prerogatiye in Canada. In his comment 

on the judgmt:mt in Reference re Power of Municipaliti,es_ to 

Levy Rates on Foreign Legations and High Commissionèrs' 

Residences, the late Chief Justice of the Supreme Court of 

Canada 9 dealt with two issues of importance in relation to the 
'-.'" . . lnte~play of lnternatlonal law and dornestîc ,law. The facts of 

the case were that the Ontario Asses$ment Act!U empowered the 
< 

municipalitY,to levy t~x on property owned by a foreign state 

and occupied as a legation. The act in question rendered aIl 

real property in Ontario liable to taxation with the exception 

of property owned by the Crown. The first issue raised is 

\Ilhat ls the position of a d0111estic court when dot:testic le9 i 8 

, ~ " '" "" . ~- " " .... 

., 
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lation i9 in violation of international law? The maJorlty 

view, exp~essed by Duff, C.J.C. was based on the international 

law prlnciple of the immunity of foreign legations from local 

land taxation and local Jurisdiction. However, Laskin ralses 

the issue that there lS no such c~ystallized princlple of 

international law and at best there is a princlple of comlty 

which does note extend te taxes for serVlces such as llght and 

water. The second issue that is raised by Laskln derives from 

the spectre of A.G. Canada v. A.G. Ontarlo 11 in which the 

Prlvy Councll held that "no furthe~ leglslative competence lS 

obtàined by the Dominion f~om its accession to lnternational 

status and the consequent increase ln scope of its executlve 

functions". l 2. 

Laskln focuses on the problem of treaty lmplementatlon 

ln Canada a~d states: 13 

"It may seern somewhat incongruous that the 
Dominion's ability to play a dignified ro1e 
in international affairs, fram the standpolnt 

·of r~ciprocity in extending exemptlons and 
immunities t6 property and diplomatie agents 
of foreign states, shoulO depend on the 
willingness of the provinces, and especially 
of Ontario, to support the Dominion in the 
matter through provinclal legis1ation." 

However, that is the case and an attitude of reconciliation, 

flexibility and consultation has developed. On the interplay 

of qomestic law and international law, Laskin gives the 

following summary of the attitude"of a domestic forum when 

,. 
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adJudicating on an issue that involved the problem of whether 

lntet:"national law is part of the lawof the land. He states: 14 

" 

. 

, 

the courts when confronted w i th a ma t te r 
of inter na t ional concern, wi 11 seek to recon­
clle national and international law by 
expressing as propositions of national 
(domestic) law prlnciples of internatlonal 
law, if this can be done consistently with 
statute, order-in-councll or Judlcial pt:"ece­
dent which would ordinarily be controlling ln 
the courts, where they confllcted with lnter-
national law. It mlght be, of cout:"se, that 
domestic law as applled by the courts in 
adJudlcatlon of the rights of parties, would 
glve rlse to a breach of lnternatlonal lawon 
the part of the State ln WhlCh su ch domestlc 
law operated; but that would not altet:" the 
validlty of the domestlc law as a rule 
governlng the adJustJTlent of the .rlghts of 
lndlviduals withln (ot:" invoklng the Jut:"isdic­
tion of the courts of) the State; prov1ded of 
course that thet:"e was no constitutional 
requirement that superlor effect be glven to 
lnternatlonal law. The fact that aState 
mlght have to answer internationally for the 
opeeation of lts domestic law is perhaps one 
reason why, as a matter of construction, 
dornestic courts seek to harMonize theie 
applic"à-t:ien of domestic law with the princi­
pIes of internatlonal la ...... " 

Therefore, when there 1S a problern of the relat ionsh ip between 

a dornestic law and international .law in Canada,~ the courts 

have atternpted to harmonize the two 50 that effect can be 

given to both the treaty and domestic law. 

The problem is further compounded by the fact that in 
1 

Canada a dispute may arise ln relation to Wh1Ch legislature 18 

competent to enact the implementing legislation. In 

Johanneson v. West St. Paul, 15 the Supreme Court of Canada ., 
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held tha t the peace order and good gove rnmen t clause. ln the 

Constitutlon Act, 1867 gave the Federal parliament Juris-

diction over aeronautlcs as it \lias a dlstinct "matter which 

sa t isfied the Canada temperance test, .•• i t goes beyond local 

or provincial concet"n ot" interests and must from its inherent 

nature be the'concet"n of the Dominion as a \IIhole."lb There-

fore, when lt becomes necessary to pass domest ic leg is).a tian 

to implement treaty obl iga't ions, i t is the Federal Parliament 

of Canada \IIhich possesses t.he power to legislate in Matters of 

ae t"onau tics, though th is is not immune f rom c'on tes t a t ion by 

the prov i nces . It is conceivable that at sorne future time 

aet"onautlcs may be split in terns of ]urisdiction. It will ba 

argued in a subsequent. chapter that bilateral air transport ... 

agt"eement.s may ln fact. be internat.ional trade agreement Eor 

services and divided contt"ol over economlC regulation - fares 

and routes - m ig h t ar i se if bila terai air transport. agreernen ts 

wet"e ta be recharacte r i zed interna t iona lly. Aeronau tics in 

Canada might then become fragmented, wit.h the Federal Parlia-

ment. retaining exclusive jurisdiction over its navigational 

aspects and the econor:t:k aspects being subject to divided 

control. Local air11nes would have an argument at t.heir 

disposal. 

Two approaches to treaty irnplementing in Canada are 

possible; one of reconciliation, consultation and flexibility 

and the other of a dualism based on severability. The 

", 
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approach of reconciliation, consultation and flexibility which 

has developed as a response to Canada' s blnary systell' may not 

con t inue • l t i5 in the opin ion of Loqke, J. in Johannes50n v. 

Rural Municipality of St. Paul that one mlght find obiter 

dicta in support of a divided )urisdiction. He states: 

"In my opinion, the positicJn taken by the 
province cannot be maintained. Whether the 
control and direction of aeronautics in aIl 
its branches be one which lies within the 
exclusive jurisdl.ctlon of Parliament, and 
this l think to be the correct view, or 
whether it be a domain in which provincial 
and Dominion legislation rnay overlap, l think 
the result Must be the sarne .•• "17 

"The powers sought to be confe rred upon the 
Municipal Council appear to me to be in 
direct conflict with those vested in the 
Minister of National Defence by th~ Aero­
nautics Act. Section -3(a) of that statute 
imposes upon the Minister the dut Y of super­
vising a11 matters connected with aeronautics 
and prescribing aerial routes""and by s. 4 he 
is au thor i zed, wi th the approyal of the 
Governor in Counc il, to make regula t ions wi th 
respect to, inter alia, the areas within 
which airera ft eoming from any place outs ide 
of Canada are to land and as to aerial 
routes, their use and control. The power to 
prescribe the aerial routes must include the 
r ight to des ignate where the terminus of any 
such route is to be maintained, and the power 
ta des ignate- the area within which foreign 
aircraft may land, of necessity ineludes the 
power to des ignate such area, whether of land 
or water, within any municipality in any 
province of Canada deemed suitable for such 
purpose. " lb 

" ••• The field of legislation is not in my 
opinion capable of div is ion in any praet ica l 
way. n 19 
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The first point that may be raised ls that there may 

now be a way to separate the econoMic aspects from the naviga-

tional aspects since this is what appears to be the trend 

internationally, as will be argued subsequently i~ Chapter 

III. If a two-tier system whereby the-issues of sovereignty 

that are involved in the first two freedoms of the air are 

agreed to in a multilateral framework and an economic approach 

of GATT lS adopted for the commercial aspects of navigation, 

" and this appears to be the logical extension of deregulation, 

it can be argued that the debate over whether aeronautlcs is 

indivisible in terms of subject matter under the Constitution 

Act, 1867 is nof-over. The argument based on property and 

civil rights could now be reasserted especially in view of the 

fact that bilateral air transport agreements appear to be 
r 

asserting as a primary characteristic that they are tradel 

agreements. The argUMent that it concerns the country as a 

whole may now be outdated. If one examines the facts on which 

Locke based his reasoning, one would have a further argument 

that aeronautics may now be divi~ible. He states: 20 

"It is, however, desirable, in myopinion, 
that sorne of the reasons for the conclusion 
that the field of aeronautics is one exclu­
sively within Federal jurisdiction shOuld be 
stated. There has been s Ince the First World 
War an immense development in the use of 
aircraft flying between the various provinces 
of Canada and between Canada and other coun­
tries. There is ~ very large passengar 
traff ic between the proy inces and to and from 
fore ign coun tr res, and a very cons iderable 
volume of freight traffic not only between 
the settled portions of the country but 
between those areas and the northern part of 
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Canada, and planes are extensively used in 
the carriage~of mails. That this traffic 
will increase greatly in volume and e~tent ls 
undoubted. While the largest activity in the 
carrying of passengers and mails east and 
west is in the hands of a government con­
trolled company, private companies carry on 
large operations, particularly between the 
settled parts of the country and- the ~orth 
ând mails are carried by sorne of th~se 1ines. 
The maintenance and extension of this 
traffic, particularly to the North, is essen­
tial to the opening up of th~ country and the 
development of the resources of the nat ion. Il 

It is submitted that this line of reasoning runs counter to 

the current trend of deregulation and to the substratum of 

economic, social and political theory on which lt is ~gpd. 

The question in A.G. for Ontario v. Canada Temperance P1der~­
tion, raised by Lord Simon, may again be re-examined: rt 

"if it is such that it goes beyond local or 
provincial concern or interests and must from 
its inherent nature be the concern of the 
Dominion as a whole (as, for example, in' the 
Aeronautics case and the Radio case, then it 
will fall within the competence of the 
Dominion Parliament as a matter affecting the ~ 
peace, arder and good governm'ent of Canada, 
though it may in another aspect touch on 
matters specifically reserved ta the provin­
cial legislatures." 

After having critically examined four arguments for a 

provincial treaty-making power, Gerald L. Morris opts for the 

second approach of co-operation between the provinces and the 

federal government. He believes it makes the most sense given 

the fact that international obligations are being assumed and 

only states may sue in the International Court of Justice. If 
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the argument that Quebec has the power t-o enter into treaties 

is pushed to the extreme,22 this implies that Canada woulq no 

longer be a federation but rather an association of sovereign 

states. As Morris has stated: 23 

"In a federal state that still laid claim to 
nationa~ integrity, the difficulties could be 
compounded to the point of lunacy if central 
control over international co~it~ents were 
substant ially d iluted. ..• Would spec ial 
status in 1940 have permi ted Ouebec to 
conc1ude and imple~ent agreements relating to 
scientific and industrial co-operation with 
Nazi Germany?" 

His analysis of other agree~ents that a ~ember state ~ay enter 

into is of significance to bilateral air transport agreements. 

He emphasizes that public international law questions relating 

to trea t ies should not obscure the fac t tha t prov inces can 

enter private contracta with foreign entities. He states: 24 

"In passing it sheuld be noted that questions 
of publ ic international law relat ing to 
treaties (or to ether formaI international 
agreements, by whatever name they are 
described) should not be blurred by refer­
ences to the fact that provinces can enter 
into private contracts with foreign entities 
or can work Out informaI co-operative working 
arrangements with foreign authorities or can 
unilaterally offer fomai assistance and 
co-operation to foreign jurisdictions on a 
reciprocal basis. These activities, which 
provide the practical means by .which the 
provinces can carry out most of their opera­
tions w~th necessary extra-provincial e1e­
~ents, normally find their basis ln ~unicipai 
law or private international law and in 
general have lit tle te do wi th pubi ic i nte r­
national law. They are no more objectionable 
than similar actions by large corporations 
that do not jeopardize the basi.~_ interna­
tional requirement of ultimate central 
control in foreign affairs and the need for 

, ' , , 

tl . " 



o 

o 

- 26 -

the nation to speak formally with one voice 
_ at the international l,evel." 

Therefore, in this period of deregulation of the airline 

industry, one may perhaps anticipate a new fomat for 

bila'teral air transport agreements. What may evolve 0 i9 a 

continuation of the treaty aspect in relat ion ta issues 

involving sovereignty over onels airspace and a parallel 

system of private contracts dealing with the trade in air 

services. 

In continuing the analysis of whether a treaty exists 

or not, and how if may be distinguished fram a contract, in 
'. ' 

A.G. Ontario v. Scott, 2~ the Supreme Court of Canada -had to 

decide whether the Ontari-e Reciprocal Enforcement of Mainte­

nance Orders Act 26 was an. invasion of the federal treaty-

making power. The statute provides for enforcement in Ontario 

of maintenance orders made by a reciprocat ing S'tate and for 

sending maintenance orders made in Ontario to reciprocating 

states tor enforcement. The majori ty opin ion, wr i tten by Rand 

C.J. , expressed the following view: 27 

ft a trea ty i9 an agreement between sta tes 1 

political in nature, even though it may con­
tain provisions of a legislative char-8~,,"er 
which may by themselves or their subse.Quent 
enactment pass into law. But the essent ial 
element is that it producés binding effects 
between the parties to it. There i8 nothing 
binding in the scheme before us. The enact­
ments of the two legls1atures are complemen­
tary but voluntary: the application of each 
is dependent on that of the other: each 18 
the condition of the others, but that condi-
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tian _possesses nothing binding ta its conti­
nuance. The essentials of a treaty are 
absent: •.• n 

Of importance in our analysis of bilateral air transport 

agreements ls the statement made by Rand: 2 ij 

"That the province can confer such a benefit 
on a non-resident seems ta me ta be beyond 
serious argument. Rights in property and in 

"act ion in non-res idents are created by the 
law of Ontario in transmissions through death 
or in the course of bus lness as everyday 
occurrences. In the former re~ort ta the 
forelgn law ta deternine the beneflt or the 
benef iciary ls a comrnonplace. l see no jural 
distinction between the creation and enforce­
ment of a contract and the recognition and 
enforcement of a mar ital du ty: the latter in 
fact arises out of, or is attributable to, a 
contract, that of marriage. A civil right 
within the province does not require that the 
province, in creating it should have personal 
jurisdiction over both parties ta it; and in 
its enforcement, the plaintiff, by availing 
herself of the provincial judicature sa far, 
submits herself to the authority of the 
provincial court. It is the same as if she 
had come to the province and enforced a right 
in the circumstances given her. rf these 
considerations were not recognized, by keep­
ing property in a province other than that of 
his own and a creditor's residence, a debtor 
could effectually put it beyond the reach of 
the latter: the province of the situs would 
be powerless by way of remedial right to 
apply it to his debts." 

If bilateral air transport agreements were ta be recharacter-

ized as international trade agreements and if the matters 

relating to sovereignty were regulated perhaps in a multi-

lateral convention, the problems of sovereign iMmunity and 

locus st.andi would be diJTtinished, deregulation would 

.; -
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accelerate and bilateral air transport agreements W'Ould assume 

a role that more properly belo~s ta them. They would assume 

their true nature which is trade agreements that are easily 

enforceable rather than treaties involving the cumbersome 

apparatus of the state. The issue of whether an agreement is 

a treaty in fact contains the solution, bath for the Scott 

case and in the evolving situation of the legal status- of 

bilateral air transport agreements. 

The implications of exercising the Crown prerogative 

while not being ~- unitary state have been briefly referred ta 

above. The problem derives fram the fact that in Canada, 

treaties are not in themselves part of the law of the land. 

Canada has been contrasted with Great Britain with respect to 

treaty irnplementation, one country being a unitary state and 

the other a federation. The situation is also different if 

the treaty ls incorporated automatically. To highlight the 

issue of whether a treaty is part of the law of the land, an 

examination of bilateral air transport agreements under 

American Iaw will foilow. 

Bilateral Air Transport Agreements in the Onited States 

In contrast with the situation in Canada where a change 

in Canada's internaI law may be required to irnplement a 

treaty, in the United States, under article 2, section 2, of 

the United States Constitution, the President of the United 
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States is empo~ered to enter a treaty provided there is Senate 

approval by a two-thirds ~ajority. The metnods of making 

treaties in Canada and the United 'States dictate whether 

imple~enting legislation is required. The fact that Senate 

approval has been obtained in the U.S. in the process of 

~aking a treaty results in its incorporation into the internaI 

law of the United States. 

Under American law, a further distinction must be made. 

Bilateral air transport agreements take the form of executive 

agreements. As such, they are entered into directly by the 

President and ~ foreign country and do not require Senate 

approval. Although executive agreements have been herd not to 

be a "treaty" under article~ 2, s. 2(2) of the U.S. constitu-

tion, and are not subject to Senate approval, executive agree-

ments have been held in other respects to be like treaties and 

'are part of the supreme lawof the land under article 6. 29 

Arthur W. Rovine3~ has dealt with- the problem of execu-

tive agreements in the context of the s,eparation of powers in 

the United States. He has analyzed various congressional 

attempts to limit what has seemed to them an encroachment by 

the executive o~ the legislature. He has attempted to locate 

the constitutional authority enabling the President to enter 

'such agreements while by-passing Senate-authority. 

'J ,_ 1 
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Rovine's historical analysis of executive agree~ents 

begins with the co{nstitution. Though executive agreements are 

not mentioned in the constitution, they date bâck to 1792, 

when Congress adopted legislation approved by President 

Wa~hington authorizing the Postmaster General to conclude 

international agreements. 31 It was a case of an executive 

agreement authorized by statute. The constitution was a1so 

used as authority for entering an executive agreement as early 

as 1799 when President John Quincy Adams concluded a claim' 5 

agreement with the Netherlands without the benefit of statu­

tory or treaty authority.32 In 1817, President James Monroe 

concluded the Rush-Bagot Agree~ent with Great Britain li~lting 

armaJTlents on the Grea t Lakes. Pres ident Monroe asked the 

senate 33 if it was 
. 

Ifsuch an arrangement as the Execut ive Is 
competent to enter into by the powers 
invested in it by the Constitution, or ls 
such a one as to requ ire the adv lce and 
consent of the Senate •.• Il 

The issue of distinguishing those international agreemènts 

that require Senate approval thus ,dates back to at least 

1817. 

Senator Sam Ervrn's Subcommittee on the separation of 

Powers of the Senate Judiciary Cormnittee wrote: 3 If 

"American constitutional law rec·ognizes., in 
the Constitution itself and in "judicial . 
opinion, three basic types of international 
agreement. First in order of importance is 
the - treaty, an international bilateral or 

" 

-, 
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mul t ilateral compélct that requires Consent by 
a two-thirds vote of Senate prior to ratifi­
cation... Next i9 thé congressional execu­
tive agreement entered Tr'lto- pur9uant to 
statute or to a pre-ex isting treat~. Fi nal­
ly, there is the "pure" or "true" executive 
agreeIl'\ent negotiated by the Executive entire­
ly on this authority as a consti tuent depart­
ment of government. 

It i5 the prerogative of the Executive to 
conduct international negotiations: within 
that power lies the less,er, albeit quite 
important,· power to choose the instr\1men t of 
international- dialogue. Il 

Itovine has summarized the three types of international 

agreements that rnay be entered into that are not treaties. 

They include Congressional Executive Agreements that may be 

authorh:ed by pr ior sta tute or by joint resolu t ion of the 

Congress subsequent to negotiation. Other executive agree-

ments are authorized by treaties or by a combination of 

statute and treaty. There are sorne authorized by a combina­

tion of statute and the Constitution. A last category 

includes the sole execut ive agreement entered into by the 

President on-\the basis Qf his independent constitutional 

power. Rowever, the delimitation of what should be handled in 

treaty form and what should not generates problems. 

The problem of 'whether a matter should be handled by 

treaty or by executive agreement arises daily. 

Bassett Moore wrote: 35 

In 1905 John 

"The conclusion of agreements between govern­
ments, with more or le-ss formality, 19 in 
reality a matte'r of constant practic:e, witll­
out which current diplomatie business could 

1 
le 

. " 
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not be carried ons A question· arises as to 
the rights of an individual, the tre~ment of 
a vessel, a ma~ter of ceremonial 1. or any of 
the thousand and one -things that dairy occupy 
the attention of foreign offices without 
attracting public notice1 the governments 
di rectly concerned exchange views and reach a 
conclusion by which the difference Is dis­
posed of. They have entered into an interna­
tional "agreement": ind to assert that the 
Secretary of State of the United States, when 
he has engaged in routine transactions of 
this k.i'nd, as he has constantly do ne since 
the fuundation of the government has violated 
the constitution because he did not rnake a 
treaty, would be to invite ridicule. Without 
the exercise of such power it should be 
impossible to conduct the business of his 
office ... 

In attempt ing to solve the proble:m of lack of a c lear rule, 

the Departrnent of State set out the following guidelines for 

\, . 

determining if a particular agreeYlent should be a treaty or an 

executive agreement: 3b 

na. The extent to which the agreement involves 
commitrnents or risks affecting the nation 
as a whole 7 

b. Whether the agreement ia intended to 
affect state laws; 

c. Whether the agree~ent can be given effect 
witnout the enactrnent of subsequent leg is-_ 
latian by the Congress: 

d. Past United States practice as ta sirnilar 
agreements; 

e. The preference of the Congress as to a 
particular type of agreement, 

" . 

f. The degree of formality desired for an 
agreement; 

g ,. The proposed duration of the agreement, 
the need for prompt cOAolusion of an" 
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" agreement, and the desirability of 
concluding a routine or short-term agree­
ment: and 

h. The general international practlce as to 
s imilar agreements." 

T1'td; issue i s impo. tant as there a re no fi xed r-u les, desp i te 

attempts by Congr-ess to lntroduce leglslatlon that would 

regulate the matter. The lssue is lmpor-tant domestically 

because it involves-a fundamentai concept on WhiCh U.S. 

con s t i tut ion aIl a W l S bas e d , the s ys t em 0 f che c k san d 

balances. Internatlonally, under the Vienna Convention on the 

Law of Tr-eatles ther-e is no distinction hetween inter-national 

agreements and treaties as forros. However, the distinction 

remains v-alid under Arnerican law. 

While it remains true that both executlve agreements 

and treaties are part of the law of the land, the question 

ar-i,s as to whether it was a val1d executive agr-eement or­

whether- legislatlve powers are belng usurped by the executive. 

In summary, bilateral air transport agreements in the united 

States are executive agreements, not treaties, and they are 

entered into by the President without the Senate approval. 

However, they can be éparacterized as Congressional-executive 

agreeMents insofar as they are entered into pursuant to a 

statu te or pre-existing treaty. Like a treaty, these agree-

ments are the law of the land supersed ing incons istent state 

law!; as well as prov is ions in earl ier trea t ies or in other 
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internat ional agreements or acts of Congress that are incon-

slstent with the~. 

Confus ion rnay resul t from Imprec i se use of te [1l1 i no logy. 

It lS often sald that the U.S. Senate ratIfies treaties. ThIS 

lS not quite 'so. The InternatIonal Law -Commlsslon has defined 

ratificatIon as an "International act so named whereby aState 
• 

establishes on the Internatlonal plane its consent to be bound 

by a treaty".3 7 In the international sense, ratlfication 

involves an exchange of instruments of ratificatlon. In the 

lnternai sense It has the sense of approvai by the leglslatlve 

body concerned. The re fore, the Sena te a pproves a t rea ty as a 

constitutionai requlrement with the exception of executive 

agree~ents which do not need such approval. When a treaty 15 

made by the U·. S ., imp lement i ng leg is1a t ion is there fore not 

required because of the ~ethod of making treaties. In contra-

distinction, in Canada treaty-makinQ and treaty-implementing 

are separate issues. In Canada the basic' principle of 

parllamentary supremacy would be interfered wltb If a treaty 

entered into by the executive could alter the Iaw of the land. 

Both countries however offer an illustration of two federai 

systems that fynction differently. How bilateral air trans­

port agreements function under the cànsti~utiona1 system in 

• France wlll b~ exaMined next to illustrate how in a unitary 

state the distinction between treaty-making and treaty-

perfOrMance may be of no great importance. 



o. 

- 35 -

Bilateral Air Transport Agreements in France 

Treaties in France are made pursuant to the French 

Constitution of 1958. The superior force in law of treaties 

ls provided under the French Constitution. Under article 55 

of the French Constitution of 1958, treaties that have been 

ratified or approved in due forro and promulgated have superior 

force than statute 1aw. 3ti However, this is subject to the 

other party imp1ementing such agreements or treaties. Under 

arti~le 54 of the 1958 Constitution, a treaty that is in 

conflict with the Constitution can dnly be entered into by the 

use of a procedure of amending the Constitution prior to the 

passage of the statute authorizing ratification or approval of 

the treaty. 

Article 52 of the Constitution distinguishes between 

treaties and other agreements 'with respect to how they are 

madè. Treaties are negotiated and ratified by the President 

of the Republic while agreements may be negotiated and 

approved by the Prime Minister or by the Ministers, if the 

President of the Republi,c is informed of the nego.t~ations. 

Three rules apply to the ratification or approva~ of 

~E!A-ties and international agreements. They are regularly 

ratified and approved and fram the time of their publication 

have an authority superior to statute law subject however ta 

their application by the other party. They are subject to 

, . 
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ratification or approval. parliarnent will vote an act 

authorizing the adoption of the international agreement into 

domestic law where it is a treaty of peace, a treaty of 

commerce, treaties in relation to international organizatlons, 

those which commit public finances, those which modify 1egis-

lative provisions, those which affect civil status, those 

dealing with the ceding of territory or its exchange or 

acquisition. The consent of the population with an lnterest 

in territorial changes in required under article 33. The 

Conseil Coristitutionnel may declare that an international 

ag reemen t may have a clause tha t is con t ra ry to the cons t i t u-

t ion but in such cases, there must be a const i tut ional amend-

ment before the ratification or approval (article 54).J ':J 

In summary, under the French Constitution, it ls the 

e~ecutive branch of government that enters into treaties and 

international agreements and such treaties or agreements are 

later ratified by the Parliament. Problems with respect to 

treaty implementation that one would encounter in a system 

where there is a distribution of power between the central 

governl'lent and it~ constituent states do not arise in a 

unitary state such as France. Further, since treaties are 

ratified, their status in international law under The Vienna 

Convention on the Law of Treaties is more secure. In a 

unitary state, like Great Britain, that consists of a single 

executive or single legislaturè~ a governrnent that can Make a 
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treaty has the power to pass laws to implement it. In a civil 

law un i tary sta te, l ike France, the procedure is simple 

ratification, subject to limitations imposed by the constitu-

tion. In a federai system such as that in the United States, 

treaties and executive agreements are the supreme law of the 

land. In a second type of federai system such as that which 

one finds in Canada, treaty iInplernentation through legislation 

is always subJect to the distribution of powers. These issues 

directly relate to the enforcement of treaty obligations. 

As we have se_en from the above comparison of how 

treaties are made in Canada, the U.S. and France, methods vary 

greatly. As Allan Gotlieb has stated: '+v 

"The law of treaties has developed on the 
basis of state practice over many centuries 
and it la therefore not surprising that 
national methods for making treaties should 
vary a great deal. Nor ls it surprising that 
the laws governing the formation of treaties, 
their valldity, interpretation, effects and 
te~ination should be highly complex, even 
in,trica te. ft 

We have examined how treaties are ~ade under the 

national law of Canada, the U.S. and France. The next focus 

of attention will be on the significance of the te~inology. 

The issue is whether status as a treaty in international law 

is affected by the form the document or documents take. 
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The Form of the Document 

In its codification of the law of treaties, the Inter-

national Law Commission proposed that "treaty" be def ined 

as:'+l 

" 

If 

an international agreement concluded 
between States, in written forro and governed 
by international law, whether embodied i~ a 
single instrument or in two or more related 
instruments and whatever its particular 
designation." 

.. 
The International Law Commission further stated: 42 

even in the case of single formal agree­
ments an extraordinarily varied nomenclature 
has developed which serves to confuse the 
question of classifying international agree­
ments. Thus, in addition to 'treaty, 'conven­
tion' and 'protocol', one not infrequent1y 
finds tit1es such as 'declaration', 
'charter', 'covenant', 'pact', 'act', 
'statute', 'agreement', 'concordat', while 
names like 'declaration', 'agreeMent' and 
'modus vivendi' rnay weIl be found given both 
to formaI and 1ess formaI types of agree­
ments. As to the latter, their nomenclature 
is almost illimitable, even if some names 
such as 'agreement', 'exchange of notes', 
'exchange of lettera', 'mernorandum of agree-
ment' or 'agreed minute' rnay be more common 
than others." 

Sir Hersch Lauterpacht, the distinguished Special Rapporteur 

for the International Law Commission, when considering the 

diversity of terms, commented that "in rnost cases, there is no 

apparent reason for the variation in the terms used. They 

often create the impression that they were dependent upon a 

factor no more decisive than the rnood of the draftsman."'+3 

.' ." 



o 

t • 

() 

- . . l': '" ", 

- 39, -

However, there ls the key issue of whether the document is to 

be considered a "treaty" governed by international Law and 

inconsistent use of tenns by states adds to the uncertainty of 

whether or not a state, in using a term, intends to create 

binding legal obligations. 

Nomenclature 

In his article entitled "The Nall\es and Scope of 

Treaties", Denys P. Myers maintains that words and phrases 

have legal significance. ItLt BasJng hiI"self on the execut;:ive ' 
,t. 

level at which various instruments are negotiated, their 

relation ta the policy and treaty structure of the state 

conëerned and the spec i f ic purpose of part icular instruments, 

he claims that a pattern of treaty nomenclature emerges. 

Meyers gives the following analysis of terms. Under 

Article 102 of the United Nations Charter, a distinction is 

made between treatles and agreements. A treaty emanates from 

the highest executive authority in a state and the other from 

subordinate executive authority, the one laying down the 

general and substant ive relat ions between states and the other '1 

handling the ordinary intergovernmental business. Generally 

·treat ies are negot iated by plenipotentiaries, full powers are 

stated and they usually require ratification. A convention 

has the formaI and technical characteristics of a treaty but 

i t ls dist i nguishable by i ta content. As Myers has sa id, 
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citing Calvos, ~conventions are not used to establish rights 

and obligations in a fundamental field of inter-state rela­

iions, but are used to define or ~xpand aspects of a field."~~ 

Myers continues by saying that agreements differ fram conven-

tions in that they deal with a narrower or less permanent 

subject matter. The form is flexible and they may be inter-

governmental or interdepartmental. Entry into force for a 

party by signature acceptance or accession is common. Their 

formal characteristics oEten reflect the status of their 

makers. An exchange of notes ls the most flexible treaty and 

it consists of an offer and an acceptance and the participants 

are usually the ministers of foreign affairs or their deputies 

and ~he heads of diplomatie missions acting in virtue of 

powers inherent in ~heir offices. They rarely require ratifi-

cation. They deal with minor precise and even transitory 

points in relations between states but the subjects may be of 

significance or of ecq~omic magnitude and may have important 

political effects or repercussions. Such intergovernmental 

agreements are made by officiaIs of the executive branch of 

government under authority of the head of state. In summary 

what must be looked at iSI~he relation that the document bears 

to the po1itical system from which it emanates. The key issue 

is whether such a document ls a treaty and therefore whether 
, " 

there are 1ega1 relations which the International Court of 

Justice has jurisdiction to adjudicate on under Article 38 of 

the statute. A dividiOQ line ~ust be ascertained separating 
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policy of states from obligations binding in international 

law. If it i5 less than a treaty, states de al with it by 

argument and accommodation. 

It is the generally accepted view that the variation in 

terminology, though at times confusing, is not of paramount 

importance. Classification can be useful to the extent that 

it clarifies the real issues. In the case at point, the 

important issue is performance of treaty obligations and the 

underlying issue re~ains is it a treaty. The distinctions as 

tG forrn do in fact ma~ter on the domestical l~vel. So as not 

ta engage in the fine art of a false science, one should bear 

this fact in mind when making classifications for their own 

sake. Ta answer the quest ion "Wha t' s in a name? ", one migh t 

reflect on the comment of Read: 46 

lia treaty may be likened unto evening dress 
with white tie: a convention to a dinner 
jacket: a protocol to morning coat: agree­
ment, arrangement or declaration to business 
suita: an exchange of notes to shirt sleeves 
and overalls: while a statute or charter may 
be likened unto regimental full dress uniform 
with decorations". 

It would therefore seem that nOMenclature involving the 
, . 

classification of types of treaties relates more ta questions 

of fo~. The legal clothing achieves its effect irrespect ive 

of design so long as the document in fact meets the criteria 

of "treaty" and differences may in fact be disputes about 

fashion. When one takes i~to consideration how individualis-

" 
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tic treaty-making by states is, and how it has evolved through 

the quirks of history, how cou'ld one expect the terminology to 

reflect anything but this diversity. The fact remains that 

the docu~ent must have a name. Biblically, naming as the act 

oE calling forth into being, so a name does designate sorne 

kind of existence. Whether bilateral air transrort agree~ents 

are called treaties, conventions, intergovernmental agreements 

or executive agreements is irrelevant to the extent that the y 

allow states to function internationally. But what happens 

when t.he "guest" in the dinner Jacket is in hot pursuit of the 

hostess in evenlng dress? What happens when the party is over 

and the particlpants are ln dispute? At that point it becomes 

essential for the Jurists and diplomats to determine if there 

i5 a common language. The pragmatlc approach would be to 

respect 5uch diverSlty, reEraln from fraudulent nomenclature 

and remain a judicious heathen. This attitude can be 

sustained on the basis that change will make a case for itself 

on th~ basis of necessity irrespective of human design. 

50 far we have looked ~t how treat.ies are made, and 

what they are called within the context of bilateral air 

transport agreements. The next focus will be an operational 

perspective. What in fact do bilateral air transport agree­

ments do? The reason for the shift in perspective i5 that a 

recharacterization of bilateral air transport agreements 

appears to be evolving with a potent~~l for tremendous impact 
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on the airline industry. What we may be witnessing is a legal 

unfettering that will accommodate a shift in the political and 

economic contexte A dynamic of change is apparent. For this 

reason, we will next examine bilateral air transport ag~e-

ments as international trade agreements. The followup issue 

will center on a discussion of what is in fact being traded. 

Its characterization, naming it, will bear a relationship to 

its effect. 

Content: An Operational Perspective: What Do Bilateral 
Air Transport Agreements Do? 

In his article "Bilateral Air Transport Agreements 1913-

1980",47 Professor P.P.C. Haanappel undertakes a historical p 

analysis of the underlying economic issues as they relate to 

bilateral air tran-sport agreements. He has ,defined bilateral 

air transport agreements as "international trade agreements in 

which governmental authorities of two sovereign states attempt 

to regulate the performance of air services between thei~ 

respect ive terr i tor ies and beyond in sorne cases." 4 8 He has 

analyzed three generations of bilateral air transport agree-

ment from the perspective of how predetermination and capacity 

control relate to economic philosophy. The range spans 

Bermuda r and Bermuda II bilaterals to the very liberal 

bilaterals that the u.s. entered beginning with the Carter 

administration. He has stated: 49 

,! 

. '\ 
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"In principle, bilataral air transport nego­
tiations are conducted for the purpose of 
serving aviation intarests. In practice, 
however, many other considerations often 
enter into the negotiating process. These 
other considerations may be political, 
military or economic in nature." 

t ,., ,r 

To bring this point into direct focus, one need only look at 

the present suggestion before the U.S. Congress to rescind the 

landing rights of South African airlines in the United States. 
D 

The politlcal, economic and military aspects are highly 

visible. Two aspects of bilateral air transport agreements 

that are of particular importance to our analyses are high-

l~ghted in Professor Haanappel's definition of bilateral air 

transport agreements as international trade agreements in 

which there is an attempt to regulate the performance of air 

services. First of aIl, Professor Haanappel speaks of an 

at~mpt to regulate. This highlights the fact that sorne 

attempts are subject to changés in the political and economlc 

environment. Given the fact that the entire structure of 

bilateral air transport agree~ents ls vulnerable from the 

point of view of the diverse constitutional structures from 

which they e~anate, and given the fact that the contractual 

bases of the meeting of minds is itself at times unenforce­

able, the legal format and characterization that they have so 

far enjoyed has belied their basic "flightness". Now that we 

have several generations to look at, one is impressed by their 

non-lagal chara.cter. When Haanappel speaks of an attempt to 

, ., 
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regulate, he is digging beneath thé legal trappings to dis-

close the political, military and economic substratum that 

makes bilaterals appear at times to elude regulation. The 

second aspect that is of interest is the focus on trade agree-

ments. The word regulation connotes big government. In 

juxtaposition, trade agreements bring to mind contract law. 

Such reoharacterization is significant. Of greater signifi­

canee perhaps' is the current debate of whether bilateral air 

transport agreements are agreements for the trade of services. 

If the current trend of seeing the exchange as one of services 
q 

prevails, one May in fact see the disappearance of bilateral 

air transport agree~ent as we know them. While, as Haanappel 

has stated, in principle bilaterals serve civil aviation 

interests, often~i~es principles are belied by the facts. To 

discover the real nature of bilateral air transport agree-

~ents, the facts must be analysed and to do 50, an ideological 

stripping te the bone must occur. 

The words of P.P.C. Haanappel best summarize the issues 

raised by the question "15 the bilateral air transport agree-

ment a treaty?":~~ J 
-The implementation of bilateral air transport 

agreeJ'Qents Jnto domestic law i8 done in 
accordanoe with the constitutional laws of 
each contracting party. In countries where 
bilateral agreements have the statt-.us of 
treaties - this 18 the exception rather than 
the rule - and are ratified by Parliament, 
they either form'part of domestie law auto­
matically (the civil law tradition) or they 

1 
\~ 
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do 50 once implementing legislation has been 
passed (the British tradition). In the 
United States, bilateral air transport 
agreements have the status of executive 
agreements signed under the executive power 
of the President and not submitted to the 
Senate for advice and consent. 

In aIl those countries .:. and they are the 
majority - where bilateral air transport 
agreements do not take the forro of interstate 
treaties but rather the form of intergovern­
mental agreements one needs (a) domestic 
aviation legislation which is consistent with 
the bilateral agreements and vice versa and 
(h) domestic legislation which is strong 
enough to give aeronautical authorities the 
power to implement the provisions of 
bilateral agreéMents. In the absence of 
enabling dometic legislation powers conferred 
in bilateral agreements often cannot be 
exerc ised. ft 

The purpose of the next chapter on the international 

law aspect of this question is to emphasize its practical 

"-importance. The ~key issue of rights wi thout practical reme­

dies will be addressed next. 

In summary, we have seen how constitutional structures 

affect the implementation of the.agreements. We have looked 

at variations in form and we have seen that the nomenclature • 

ls not necessarily based on an underlying structure. AlI 

these facts i llustrate the i llus ion of a secure system of 

bilateral air transport agreements. In Chapter II, ~e analy-

sis will continue along these veins but fram the international 

perspective. When the law of treati.ès is examined, its limita-

tions in relation to the performance of obligations under 
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bilate~al ai~ tran3port agreements will be disclosed. When 
" 

such an analysis has been completed, and when the a~alysis 

continues to shift to the economic and political sph~re and 

when the current liberal pol icy which favours m.atuz:-e markets 

is fully comprehended, the reader will find himself analysing 

bilateral air transport agreements from the perspective first 

of Jonathan Swift as he sends Gulliver on his J9u~ney into the 

land of the Lillputians. When confronted wlth the necesslty 

for change, the reader may give voiee to the' sentlments of 

Alice ln Wonderland when she obserV'es that this house is tao 

largè. It may then be tlme te shift our glanee from th~ 

states, their negotiators 'and the' styles of bilatera.l alr 

transport agreements that have emerged ta the services them-

selves and how the structure for their delivery may change. 
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CBAPTER II: THE LEGAL NATURE OF BILATERAL AIR 

TRANSPORT AGREEMENTS: INTERNATIONAL LAW 

In Chapter l we looked at various hi~torieal factors in 

Canada which produeed a developmental and pragmatic approach 

to the treaty-making power sinee it eould not trace its 

origine to a specifie constitutional document. This has 

produced a situati.on in Canada where sorne treaties are 

ratified and sorne are not, depending not on a constitutional 

requirement but rather on the need for imp1ementing legis1a-

tion. We have also looked at the situa~ion in France where 

under the Constitution, both treaties and agree~ents must be 
• 

ratified. This position can be contrasted with the situation 

in the United States where, under the constitution, executive 

orders are the supreme law of the land. The foeus has been 

three distinct constitutional systems viewed from the. 

perspective of the systems themselves. In the second chapter, 

we will examine these three const i tutional systems from the 

Treaties and secondly, from the viewpoint of international law 

as ft pertains to rights and obligations arising under 

bilateral air transport agreements. 

Treatiea in International Lav 

The first issue to be deal t wi th 15 whe ther the ag~ee-
, 

ment is a treaty in international law. The issue of what a 

,/ 
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treaty is,was raised in the Island of Palmas case in 1928. 

Max Huber, the sole arbitrator in the Island of Palmas case 

stated: l 

"As regards contracts between aState ( .•• 1 
and native princes or chiefs of peoples not 
recognized as ITIembers of the community of_ 
na tions, they are not, in the internat iona 1 
law sense, treaties or conventions capahle 
of creating rights and obligations such'as 
may, in international law, arise out of 
treaties." 

From the above, one May extract one basic element required for 

a treaty to existe That element is the existence of two 

sovereign states. Where the agreement that is concluded i5 

between one sovereign state and a second body that is not a 

sovereign state, no treaty can arise. As a corollary issue, 

one should mention the fact that in international law a 

province such as Ouebec cannot enter a treaty as Quebec is not 

a sovereign state. The agreements Quebec does enter are in 

fact transnational agreements which are, as Mcwhinney has 

stated, of an "adITIinistrative nature". He advocates a 

"pragmatic, empirically- based" distinction in which trans-

national agreements can be characterized by the absence of 

political iITIplications and by their administrative nature or 

concern with current affair. 2 It should aiso be added that in 
-

international law one is either sovereign or not sovereign. 

There are no half-states, semi-states, demi-states or semi-

sovereign states that are persons in international law. 

Princes there are, and indeed princesses but they are not 

·~:-~"·/11;j 
- ....... 
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subj ects of interna tional law to which the righ ts and 

obligations of sovereign states attach. From the foregoing 

analysis of the Island of Palmas case, one may thus assert 
\ 

that only a sovereign state may enter into a treaty in 

international law. 

The Vienna Convention on the Law of Treaties 

The Vienna Convention on the Law of Treaties in its 

preamble refers to "the codification and progressive develop-

ment of the law of treaties achieved in the present Conven-

tion" and in the next paragraph affirms that "the rules of 

customary international law will continue to govern questions 

not regulated by the provisions of ~he present Convention". 

Therefore, the Vienna Convention on the Law of Treaties 3 is a 

codif ica t ion of the law of trea t ies in the internat ional law 

sense of the word treaty. An immediate illustration of the 

point that this is a codification is afforde,d by Article l 

which in fact codifies the principle stated in the Island of 

Palmas case. Article l states that the convention applies to 

treaties between states and Article 3 further elaborates on 

those international agreements that are outside the scope of 

the Convention. 

Our conceptual analysis of the Vienna Convention on the 

Law of ~reaties will focus on two main issues. The first 

issue to he dealt with is whether" or not the document in 

.. 
1 ' '. , ' 
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question is a treaty under the Convention. The second issue 

which includes various sub- issues is whether or not the 

document in question is of continuing application. To ~~gin, 
~ 

Article- 2 states that .. treaty" for the purposes of the Conven-

tion, "means an international agreement concluded between 

sta tes in wr i t ten form and governed by interna t ional l aw, 

whether embodied in a single instrument or in two or more 

related instruments and wha'tevel:' its particular designatlon". 

This article would therefore cover treaties that Canada enters 

into that are in exchange of notes form, as there 1S no 

requirement that a treaty is comprised of a single document. 

Furthermore, the previous discussion in Chapter l of the 

variations in nomenclature has no beal:'ing in assessing whether 

a document qualifies as a treaty under the vienna Convention 

on 'the Law of Treaties. Whether the docufTIent is called a, 

treaty, convention', executive agreement or exchange of notes 

is of no s ign i f icance as long as the document meets the 

requirements under the Convention. Article 3 distinguishes 

certain international agreements that are not within the scope 

of the Convention. They include international agreement~ 

between states and other subjects of international law or 

between such other subjects of international law, or agree-

ments not in written form.· Therefore, an agreement between a 
/~ 

state and an internCo~al organization is not covered by the 

Convention. The ri",l element in the deflnition la that the 

"--
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document must be an agreement entered into between states in 

wr-itten forJTl. 

The next issue is how do s I;a tes s 19n i fy tha t they have 

agreed to be bound. Put in other ter-ms, how does astate 

acknowledge its consent ta be bound by the agreement? Under 

Article 7, various classes of persons are consldered as 

repr-esent ing a state for the purposes of expr-essing consent to 

be bound or for the purposes of au then t ica t i ng or adopt i ng the 

text of a treaty. Those persans possessing full powers f!'\ay 

express the consent but the ar-ticle also extends recognition 

of authority for entering informaI treaties. Under Art ic le 7, 

paragraph 2, ,the following are considered as representing 

their state without having to produce full power-s: 

"(a) Heads of state, Reads of Government and 
Ministers for- Fore-ign Affairs, for the 
purposes of performing aIl acts relating 
ta the conclusion of a treaty: 

(b) heads of diplomatie missions, for- the 
purpose of adopting the text of a treaty 
between the accred i ting state and the 
state ta which they are accreditedi .. 

(c) representatives accredited by states ta 
an in terna t ional conference or ta an' 
international organization or one of its 
organs, for the purpose of adopting the 
text of a treaty in that conference, 
organi~ation or- organ." 

Therefore, a bilateral air transport agreement in exchange of 

notes forro entered into between Canada and the United St~tes 

could be signed by the Minister of Foreign Affairs in Canada 

\ 

\ 
.' 
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and t~e President of the United States. S imilar ly, a 
, 

biIateral air transport agreement entered into between Canada 

and France could be signed by the Governor-Generai of Canada 

and the President of France, if it was in Head of State forme 

TAe approach oe the Vienna Convention on the Law of Treaties 

ls to accommodate both fOrMaI and lnformal treaties and the 

diverse constitutional systems of the various signatories of 
~ 

the Convention. That there has been an acceptance of informal 

t;eaties ln the Vlenna Convention on the Law of Tre~tie~ 15 

evidenced in Article 11 which states "The consent of astate 

to be bound by a treaty may be expressed by signature, 

exchange of instruments constituting a treaty, ratification, 

acceptance, approval or accession or by any other means lf sa 

agreed". Al:'ticle 2, pal:'agraph (b), furthec states "ratifica­

t ion", "acJeptance'" "app roval" and "access ion" means in each 

case the International act so named whereby astate estab-

l ishes f the international plane its consent to he bound by a 

treaty". This article ~ighlights the interplay of interna-
. 

tional and domestic law which will be discussed in the context 

of the Chateau Gai wine case. The issue that the Canadian 

Court had to decide in that case was who could express the 

consent. It was key in detemining whether or no.t a treaty 

did exist between Canada and France. 

Since two faderal systems are being examined in the 

light of the Vienna Convention on the Law of Tfeaties, mention 
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should also be made of Articles 19, 27 and 46. Article 19 

permits astate, when signing, ratifying, accepting, a~proving 

or acceding to a treaty to formulate a reservation in sorne 

cases. Howeve r, Art icle 27 s ta tes "A party ~y not i rivoke the 

provisions of its internaI law as justification for its 

failure to perform a treaty", that rule being without 

p~ejudice to Article 46 which states: 

"1. Astate May not invoke the fact that its 
consent to be bound by a treaty has been 
expressed in violation of its internaI 
law regarding cOMpetence to conclude 
treaties as invalidating its consent 
unless that violation was manifest and 
concerned a rule of its internaI law of 
fundamental i~portance. 

2. A violation i5 manifest if it would be 
objectively evident to any state conduct­
ing itself in the Matter in accordance 
with normal practice and in good faith." 

Hypothetically, a problem couid arise where country X is bound 

internationally by an inter\1ational obligation, contained in a 
-

treaty but where there is no remedy through the domestic court 

since 'the internàtional obligation was not made part of 

domestic law through the necessary implementing Iegislation. 

Again, one can see that this situation could arise in Canada 

fram the fact of its federai structure whereas it could.not in 

a utlitary state such ,as France. 

In summary, we have examined the Vienna Convention on 

the Law of Treaties from the perspective of whether a treaty 

does ex lst in internat'ionai Iaw. The var ious elements tha t 

1 
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are requ i red under the Vienna Convent ion on the Law of 

Treaties fTlay be summarized as follows: it l'lust be in Wrl ting, 

it must be conducted between states, states must express their 

consent to be bound, and ratification is not the only means of 
li 

expressing consent. Both formaI and informaI treaties ~re 

covered. Assuming that these elements are present one must 

ask a further quest ion. Assuming there is a treaty, is it of 
A 

continuing existence under the Vienna Convention on the Law of 

Treaties? 

The general provisions for the validity and continuance 

of treaties are contained in Article 42 which states in para-

graph l that the validity of a treaty or the consent of a 

state~b~~ound by a treaty cah only be il'1peached by apply-

ing the ConveQtion. Under paragraph 2, it is stated as weIL 

tha t the term ina tion., denunc ia t ion, or wi thdrawal of a pa rty 

and the ~uspens ion of the operat ion of a trea ty may only take 
... 

place as a result of the application of the treaty or the 
, 

convention. The invalidity of treaties is dealt with in . 
Articles 46 to 53. We have already noted that astate cannot 

invoke the fact that its consent to be bound by the treaty is 

in violation of a provision of its domestic Law. There are 

seven remaining grounds for invoking the invalidity of a 

treaty. They are a specifie restriction on the authority to 

express the consent of a state (Article 47), error (Article 
-

48), fraud (Article 49), corruption of a representative of a 

-' ..• - <' .' • ~~ " 
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state (Article 50), coercion of a representative of astate 

(Article 51) 1 coercion of astate by the threat or use of 

force (Article 52), treaties COhfliC'ting with a l'eremptory 

nOrIn df general internat ional law (jus cogens) (Art icle 53). 

Of these eight Articles that 'deal with the invalidity of 

-.-treaties, Art1cle 46, which d'eals with the competence to 
, y, 

conclude treaties, is of particular importan<?e in the 'context 

of bilateral air transport agreements, especially where a 

contract ing party is a federation. Also of interest is 

Article 53 which has been a source of continuing controversy. 

The arguytent is based on varying opinions as to what consti­

tutes jus cogens. Third world, countries have brought forward 

the argument that unequal treatles are contrary to jus cogens 

and have used this argument as a basis for repudiating their 

consent ta be bound by such a treaty. In the context of 

developed markets and undevcloped markets as they relate ta 

bilateral air tr-ansport agr-éements and air services generally, 

this argument' could be made. Furthermore, if one examined the 

notion of Most favour-ed nation status and the clauses that the 

u.s. has inserted ta the benefit of only sorne of the parties 

wi th whom it has concluded bilateral air transport agreements, 

the unequal bargaining power of third world countries, 

especially those whose political struc~ures and philosophies 

vary cons iderably' wi th t'hose of the U. S", cornes into clear 

focus. This whQle arèa of the law i8 in a state of flux since 

there ls no agreement as yet as to what la a perempto'ty norm 

----.-------- -
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of general international law on this po.int as sorne states 

accept the doctrine of unequal tr~at ies as a ground for 

vitiating consent ta 

principle. 

be bound while otber states oppose the 

\ 
'\ 

Sect ion 3 of the Vie$lna Convention oWhe Law of 
... . 2' 

Treaties deals with the termination and suspension of the 

operation of treaties and Articles 54 to 64 of the Convention 
~ 

contain the specifie circumstances. Article 54 states that 

the termination of or withdrawal from a treaty rnay occur under 
li> 

ilhe provisions of the treaty or by the consent of the parties. 

Article 55 deals 19 with a reduction of the parties te a m\11ti-

lateral treaty below the number necessary for its entry into 

force. Article 56 deals with denunciation of or withdrawal 

from a treaty containing no 'provis iotl regarding termination, 

denunciation or withdrawal. Article 57 deals with·the suspen­

sion of the operation of a treaty under its provisions or by 

consent 9f the part,ies. Article 58 deals with suspension of 

the operation of a multilateral treaty by agreement of certain 
"''''-.". 
4} 

parties. Article 59 deals with the termination or suspension 

of the operation. of a treaty as iY'Pl ied by the conclus 10n of a 

later treaty. Article 60 deal~ with the termination or 

suspension of the operation of a treaty as a consequence ~ 

its breach.' There are four more conditions under which the 

operation of a treaty may be .terminated or l;iuspended. They 

are ,supervening impossibility of perrformance (Article 6U, 

." - - -'--. ,~ .- ~ ... 
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fundamental change in circurnstances (Article 62), severance of 

diplomatie or consular relations (Article 63), and the 

emergence of a new peremptory norrn of general internat ional 

la"" (Article 64). It should be recalled at this point that 

a Il of the foregoi ng grounds for the inval id i ty, termi na t ion 

and suspension of the operation of treaties must be placed 

wlthin the context of general international law for Article 43 

states "The invalidity, termination or denunciation of a 

t rea ty, the wi thdrawal of a party from i t, or the suspens ion 

of its operation, as a result of the application of the 

present Convention or of the provisions of the treaty, shalL 

not in any way impair the dut Y f')f any state to fuifill ~ny 

obI iga t ion embod ied in the trea ty to which i t wou Id be subject 

under international ~ independently of the treaty." This 

point leads to the next subject that will be discussed which 

i5 the remedies that are available in two different situa-
I 

t ions, one where you have a val id traa ty in internat ional law 

but for one of the contracting states, the treaty is not la"" 

domestically on account of the absence, for exampIe, of imple-

menting legislation. The second situation that ~ill be 

examined is if it is a val id for Sta te A and Sta te B both 

domestically and under international la"", what remedies are 

available. Remedies under the Vienna Convention on the Law of 

Treaties, under the bilateral air transport agreement, 

arbitration, suit before the International Court of Justice, a 

domestic suit, and remedies under the U.N. Charter will be 

Q 

" ~I 
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dlscussed. When sUlt lS brought in a domestic court, lssues 

such as locus s tandi and the doc t r- i ne of sove re ign immun i ty 

will be examined with special r-egar-d for the fact that the 

COUr-ts of differ-ent countries may have varying interpretations 

of such doctrines. 

Remedies 

We have exar'lined so far- what constitutes a valid tr-eaty 

uflder the Vienna Convention on tlie Law of Tr-eaties. Supposlng 

that State A and State B conc.lude a treaty that satisfies the 

r-equirements of the.Vienna Convent10n. What would be the 

situation if State A was unable to implement the treaty 

because one of the prov is ions of the trea ty was ou ts ide the 

jurisqictioh of the state and with1n the leglslatlve compe-

tence of one of i ts const i tue r\ t members? Fi:r-st of all, it 

should be recalled that astate ll\ay not invoke as a ground for 

invalidating its consent the fact that a treaty obligation 

that it consented to is in violatlon of a provision of its 

internai law, unless the rule of its internal law is of funda-

~ental importance and the violation of its inter-nal law is 

manifeste For- example, suppose a bilatera1 air, transport 

agreement per'I'Iitted States X and 'l each the right ta three 

flights a week between New York City and Montr-eal of Concor-de 

jets. Suppose that these fi ights _were in contravent ion of 
, 

zoning by-laws with respect te nois~. Under the eonstitut!on 

~, 1867, general zoning would normally fall under- property 
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and civil rights unless the matter was held to be of national , 
importance which it was in the Johanneson case. If pr-ior 

consent by the Province to change the by-Iaw had not been 

obtained, Johanne~on aside, Canada would have been in a posi­

tion of having made an international commitment that it could 

not live up to. Nor could it invoke Article 46 as invalidat-

ing its consent. From the illust~ation above~ one should note 

that such-matters should be regulated prior to entering into a 

" treaty. Yet what happens if such details are not arranged 

prior to entering into the ~reaty? The issue her-e is that one 
, ,. 

may have a valld treaty in international law, yet it may be of 

limited use. First, we shall examine the irnpediments to 

r-emedies in domestic courts and then we saall examine the 

remedies that are available in international law. 

Remedies in Domestic Courts: Loc~s Standi 

One might begin the discussion of rernedies in domestic , ) 

courts for b~each of a ~reaty th~t is valid in international 

law b~ recall1ng that in order- to sue there must be 'locus 

standi.. If there is no basis for suit in terms of a statutor-y 

or common la_w right in a common law procedure in Canada 

because of an absence of implementing legisl~tion, the right 

which' arises in intern~tional law rrtay- be nugatory. A siroilar 

issue was raised in Bitter ., v. Secretary of Stat~ of c~nada.~ 

In this case the custodiàn on behalf of Canada became vested 

. wi th preperty belong lng te _an enemy. < Under the Treaty of 

Versailles the enemy was enti·tled ta compensation from Germany , 

. " " , 
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and under section 14 of the Consolidated Orders Respect~ 

Trading with the Enemy, 1916. The p1aintiff Bltter had locus 

standi to have the Exchequer Court determine any dispute as to 

..... hether property in fact belonged t.o an enemy as def ined in 

the Order. Justice Thorson stated:~ 

"While a Treaty of Peace can be made only by 
the Crown, it still re(11alnS an act of the 
Crown. While it is binding upon the subjects 
of the Crown without legislation in the sense 
that it terminates the state 6f war, it ha5 
never, 50 far as l have been able ta ascer­
tain, been decided or admitted that the Crown 
could by i ts own ac t in ag ree ing to the terITlS 
of a trea ty al ter the law of the land or 
affect the private rights of indlviduals." 

He con t i nues and surnrna r i zes the vi ews 0 f Anson: 

"that there 15 a liI'lit _on the treaty-making 
power of the Crown and that, ..... here a treaty 
involves a charge upon the people, or a 
change in the general la ..... of the land, lt may 
be made, and be internationally valid_, but it 
cannot be carried into effect without the 
consent of parliament." 

When he refers to carrying it into effect the reference 1s ta 

the issue of locus standi. In this case, it was the Consoli-

dated Orders Respecting Trading with the Enemy that gave , 

Bitter the locus standi ta have the Exchequer Court determine 

if the custodian had the right to retain his property. A 

second issue that could have arisen had there been a contesta-

tion of the situs of the contract debt would have been ..... as the 

other party a signatory of the Treaty o~ Versailles and was 

there a need for implement ing leg i slat ion ~rid d id ~uch imple-

menting legislation exist? T~e issue of locus standi for one 

, . 
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party may in fact be compounded in cases involving conflict of 

laws where there are cornpeting clairos by two countries, for 

example had there been competin9 claims by custodians of two 

different countries. The implications of the need for 

ratification of a treaty with respect to locus standi there-

fore relate to the issue of rernedies which might be nugatory 

or sornewhat limited in the absence of Aratification. 

Remedies in Domestic Courts: Sovereign Immunitf 

We have examined the situation where you have a valid 

treaty in international law for both State A and State B but 

one of the cantracting states has failed to implement the 

treaty domestically. The issue of locus stand i ar ises' in such . 
circuJTIstances. The second issue that will be considered 15 

that of sovereign immunity for it too ls an impediment to suit 

in a domestic court. In Chateau-Gai Wines Ltd. v. Le 

GouverDement de la RêPubligue Française,7 Justice Jackett of 

the Exchequer Court of Canada considered whether the Court had 

jurisdiction to remove the name of a foreign sovereign from a 

trade mark register kept in yirtue af the Tracte Marks Act. 

The French government did not submit to the jurisdiction of 

the Court and the doctrine of sovereign immunity was upheld. 

The Court held that an interested person could apply for an 

order striking off a registered mark registered ta a foreign 

sovereign on the basi~ that there was no "existing right" as 

the proceedings were nQt and did not have the appearance of 

~ 1 .. 
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being an irnpleading of the foreign sovereign in personam. A 

second issue tnat was dealt with in the Chateau-Gai Wine case 

on appeal B was the issue of whether a treaty had in fact been 

entered into by Canada and France. The issue was rat if ica­

tion. The Court held that approval of an international trade 

agreement can be expressed through the executive branch by 

note even in a case where there migh t be a need for rat i f ica-

tion specified in the trade agreement. The formal ratifica-

tion specified in the trade agreement was not essential and 

the Court concluded that a valid treaty did exist on the basis 

th~: 9 

" aIl such questions are questions within 
the rea1M of responsibility of the executive 
arm of government and, being questions on 
which the state should speak with one voice, 
they are questions with regard ta which the 
courts should accept from the appropriate 
Minister of the Crown a certificate as to 
Canada's position •.. The result is that, 
even if l were of the view that the exchange 
of formaI ratifications as contemplated by 
the first paragraph of Article 16 of the 
Canada-France Trade Agreement of 1933 was, on 
a proper interpretation of the agreement in 
accordance with the applicable principles of 
international law, a condition precedent to 
bringing the agreement into force, l would 
nevertheless feel constra ined to accept the 
official view of the Canadian Government that 
the agreement had been brought into force 
without any such exchange of ratifications 
••• Having said that, l should add that ••• 
the exchange of ra tif ica t ions was not a 
condition precedent .•• and that, on the 
material that has been put bafore the Court, 
Canada and France did fix a date for its 
coming into force by joint agreement as 
provided by Article 16. 

--,. 
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The i~portance of the issue of ratifica~ion is illustrated by 

the foregoing as in the Chateau-Gai case, the issue related 

directly to the vary existence of a treaty. Once the 

existence of the treaty was established, the Court was able to 

strike out the registration of "champagne" in the name of the 

French governMent. The cOMmercial significance of the deci-

sion is apparent and it turned on the issue of whether there 

was a valid treaty and on the issue of sovereign immunity. 

Since that decision, other producer5 are entitled to use the 

appellation "champagne" for marketing purposes . 

The doctrine of sovereign immunity 'was subjected to 

further judieial Interpretation in Flota Maritima Browning de 

Cuba S.A. and The Steampship Canadian Conqueror et al. v. The 

Republic of Cuba. l 0 The controversy had arisen in virtue of ' 

Lor~ Atkin's minority opinion in The Cristina 11 case where he 

stated the following: 

"Tha first i5 that the courts of a country will 
not implead a foreign sovereign. That iS I the y 
will not by their process rna)<e him against his 
will a party to lagal proeeedings, whether the 
proceedings involve process against his person 
or seek to recover from' him specifie property or 
damages. The second i6 that they will 'not by 
their process, whether the sovereign is a party 
to the proceedings or not, seize or detain 
property which ls his or of which he is in 
possession or control. 

There has been sorne difference in the practice 
of nations as to possible limitations of this' 
second principle as to whether it extends' to 
property only used for the commercial purposes 
of the sovereign or personal private property • 

.' 
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In this country it is rny opinion weIl settled 
that it applies to both." 

\ 

In the Flota Maritima Browning de Cuba S.A. case, the 

majority felt it was not necessary; 12 

"to adopt that part of Lord Atkin's judgment 
in The Cristina, supra, in which he expressed 
the opinion that property of a foreign 
sovereign state "only used for commercial 
purposes" is immune from seizure under the 
pcocess of our courts, and l wayl~ dispose of 
this appeal entirely on the bas~s that the 
defendant ships are to be treated as (to use 
the language of Sir Lyman Duff) "the property 
of a foreign state devoted to public use in 
the trad i t iona 1 sense", and tha t the 
Exchequer Court was, thereEore, without 
jurisdiction to entertain this action". 

The fact that the issue is open and that there is as yet no 

settled doctrine on the matter was stated by Sir Lyman Duff, 

C.J. in Refer~nce re Powers of the City of Ottawa and the 

Village of Rockeliffe Park to Levl Rates on Foreign Lega­

t ions, 13 where he had occas ion to s ta te : 

"parallel with this rule touching the immunity 
of legations, there runs the principle of the 
iMmunity of the property of a foreign state 
devoted to public use in the traditional 
sense. In The Parliament Belge, supra, it 
was held that this imMunity appliea to a ship 
used by a foreign government in carrying 
mail. The Supreme Court of the United States 
has held that it is enjoyed by a ship, the 
property of a foreign sovereignty and 
employed by the foreign government for 
trading pu(poses. Borizz i Brothers Co. v. 
S.S. Pesaro, (1926) 271 u.s. S62. It most 
certainly cannot be said that this la settled 
doctrine, in view of the opinions expressed 
in the Cristina cas&, althouQh Lord Atkin, 
who delivered the judgment of the Judicial 
Committee in Chung Chi Cheung v. The King, 

/ 
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[1939) A.C. 160 at p. 175 uses a general 
phrase: 

. . 

The sovereign himself, his envoy and his 
property, including his public armed ships 
are not to be subjected to legal process." 

Two po ints can be made from the above quotat ion. Fi rst of 

aIl, it shou1d be emphasized that the decislons of courts May 

vary on the matter of seizure of property of a sovereign that 

is not devoted ta public use. One might recall that in terms 

of entering into a treaty, there are no fractional states, 

halE-states, semi-sovereign states. However, with respect to 

the property of sovereign stateS that may be seized, opinion 

appears ta be divided as ta its status. The second point that 

might be made in the context of air law Is the e~phasis on the 

fact that in The Parliament Belge, mail was being carried and 

immunity applies to a ship used by a foreign governrnent in 

carrying mail. In a hypothetical situation where an Air 

Canada plane carrying mail has had emergency maintenance work 

done in Atlanta that has ~t been paid for, it would.appear 

that sovereign immunity might prevent the plane from being 

seized. This will be discussed subsequently under the Foreign 
"'- - . , 

Sovereignty Immunities Act. Conversely, if the facts were 

changed and a Peoples' Express jet not carrying mail had emer-

gency repairs done in Montreal, could the plane be attached in 

Montreal for the amount that is ow1ng? This merely is illus-

trative of the fact that there May be 'severe limitations on 
, . 

the re~edies that are available in domestic courts where a 

fore1çn state 18 involved. 
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The U.S. position with respect to liMiting sovereign 

iMmunity became explicit in 1976 with the passage of the 

Foreign Sovereign Immunities Act 14 which has granted sorne 

i~unity to airlines owned by foreign governments. 1 ) previous 

to the passage of the Act, the common law doctrine that a 

foreign sovereign could not be used in an American court, had 

already undergone interpretation and an exception had already 

been made for cases in which the foreign sovereign could be 

sued. Those exceptions dealt with disputes arising out of 

commercial or private acts, but not public or sovereign acts. 

The stated purpose of the new act is;l~ 

"to deterMine the terMS and conditions under 
which actions can be maintained against a 
foreign state or its entities in the courts 
of the United States and to set forth when a 
foreign state may properlj invoke sovereign 
iP'lIllunity." 

The Act defines a foreign state te include an airline owned by 

a foreign government operated as a departrnent or division 

thereof. What then would happen in the hypothetical' situation 

of the Air Canada plane in Atlanta? AS Young points out, 

there 1S the clear case and there is the ambiguous situation. 

Our hypotheticai situation could fail into either category. 

Under the Foreign Sovereign Immunities Act, a .foreign 

sovereign is not entitied to assert sovereign iMmunity if 

there has been an express or implied waiver oe immunity. 

Seçtion 1605(a)(1) proyides for express walver. This is the 
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clear case since all foreign carriers operating in the United 

. States must first obtain a foreign air carrier permit or 

exemption pursuant to the Federal Aviation Act of 1958. A 

condition for obtaining the permit is the waiver of aIl rights 

to assert any defense of sovereign immunity in actions arising 

from the carriers operations pursuant to the permit. 16 

However, under section 160S(a)(2}, a foreign sover~ign has no 
-'~ 

jurisdictional irnrnunity in an action based upon lia cOmMercial 

activity carried on in the United States~, or upon an act 

"performed in the United States in connection with a commer­
c 

cial activity of the foreign state elsJwhere" or upon a 

commercial act committed outside of the United States which 

causes a direct effect in the United States. 17 Young refers 

to thre~ leading cases in which it was held there waa an 

exception to immunity. In th~ Sugarmah case and in Arango, 

the plaintiffs were in privi,ty w~th the airlinea but in 

Aboujdid the plaintiffs asserted a cause of action ·solely in 

negligence. Young indica~es that it ta in the area of implied 

waiver that problems arise and she cautions: i8 

"Failure to separate concepts of treaty juris­
diction under Warsaw, subject matter juris­
diction under the FSIA, and personal juris~ 
diction as limited by due process results in 
faulty analysis by counsel, poor reasoning in 
court decisions and bad law." 

In summary, when the issue of'bre~ch of a treaty that 

is valid under international law arises, and the remedy of 

suit in a domestic court is considered, attention must he paid 

1.' 

! - -, 
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to the problem of ratification of the treaty and locus standi, 

as weIl as to the doctrin~ of sovereign immunity and its scope 

in the jurisdiction in question. 

~\ We have con~idered the t"emedy of suit in a domestic 
'.J. 

court for breach of an obligation arising under a treaty and 

we have noted various limitations inherent in 'such an 

approach. The question then arises as ta alternate remedies. 

The vienna Convention on the Law of Treaties provides 

mechanisms for dispute settlement through judicial settlement, 

arbitration and conciliation. Their modes of functioning and 

limitations will be examined next. 

Remedies Under the Vienna Convention on the Law of Treaties 

The Vienna Conv~ntion on the Law of Treaties estab-
. 

lishes a procedure to be followed with respect ta invalidity, 
t 

termination~ withdrawal from or suspension of the operation of 

a treaty. Under Article 65, there is a require~ent that the 

party invoking ei ther a de fect in its consent to be bOund by a 

treaty or other grounds under the convention for ynpeaching 

the validity of a treaty, terminating it, withdrawing from it 

or suspending its operation, must notify the other partles of 

its claim. The party against whom the claim ls made has not 

less thàn three months to raise an objection, except in aâses 

of special urgency. If, after the expiry of the time period 

no objection has been raised, the party mak~ng the notifica-

. ) 
, ... 
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tion may carry out the measure it has proposed following the 

procedure under Article 67. If an objection has been raised, 

the parties are obliged ta seek a solutio~ through the means 

indicated in Article 33 of the Charter of the unv.ed~-Nations. 
~ 

Under Article 66 of the Convention, if no solution has been , 

reached within the period of 12 months following the date on 

which the objection was raised through the mechanism of 
\ 

Article 33 of the Charter of the United Nations, th~re are two 

possible remedies. Under Article 66, paragraph a, if the 

dispute concerns the application or 'interpretation of Article 

53 (treaties void if they~canflict with a peremptory norrn of 

general international law (jus c0gens» or Article 64 

(treaties void where they ~onflict with a new peremptory narm 

of ge~eral international law (jus cogen5» either of the 

parties may submit lt to the International CQurt of Justice 
(", . 

for decision unless qy comman consent the part.ies agree ta 
. 

submit the dispute to arbitration. Under Article 66, para-

graph 6, where the dispute concerns the application or inter­

pretation of any of the other articles in Part V of the 

Convention, a request for consultation ~ay be forwarded to the 

Secretary-General of the United Nations and the procedure for 

concitiatian under the Annéx of the Vienna Convention on th! 

Law 0cf Treaties will' be followed. The procedure for c~~cilia­

tion consists of each party to the dispute appointing two 

conciliators Eollowed by the four conciliators then appointing 

a chal~n. If no agreement can be reached on the Chairman, 

" 

- ( _r 
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the Secretary-General must appoint a chairMsn within 60 days 

foll.owing the time period for appointing a chairman by agre,e­

ment of the concilistors. The time,periods for appointin~ the 

four conciliators and a chairman are bath sixt Y days. The 

Conciliation Commission thereby constitut~d must repor~ within 

twelve months ~ 

There are ·two main factors which render the proce~ure 

for conciliation unde-r the Vi-enna Convention on the Law of , , 

Treaties totally unsuitable for set~lement of disputes a~ising 

under bilateral ai~ trans~ort agreements. First of aIl, as 

sta~ in the Anne,,: 19 
t) . v , , 

"The report of the Commissio.n, inoluding any 
conclusions stated therein regarding the 
facts or questions. of law, shall not be bind­
ing upon the parties and it shal1 have no 
other character than that of recommendations • 
submitt~d for, the consideration of the 
parties in order ta facilitate an amicable 
set~lement of the dispute." 

The ~econd point ls that the ~rocedure for conciliation takes 

well ovér one year. In the context of~bilateral air transport 

ç' agreements which are highly commercic:!l in nature, such time 

~ delays could not be tolerated. Furthermore, il a dispute were 

to arise,~~t would" have a political substratum a~d in,~ffect 

sueh a conciliation procedure would Dot solve it satisfactori-

""" .... ly. Take for instance a sit~ation where ~he doctrine of 

~nequ~l treaties is being p~t forward. The choice Qf the 

Chairman would be determinative of the recommandation. It 

" . .. , 
< 1 
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58em5 highly unlikely that 5uch a politlcal decisi60 which 15 

not binding would have any influence on the parties at aIl. 

Such po lit ica l views would be deeply entrenched in the 

cul tures of each of the part ies to the d ispu te. 

Remedies Under Article 33 of the Charter of the United Nations 

The procedure to be f'ollowed under Àrt icle ~ 65 of the 

Vienna Convention on the Law of Treaties with respect to 
, 

invalidity, terminatién, withdrawal from or suspe~sion of the 

operation of a treaty requires that where an objection has 

been ra ised by any other party, ~ the parties shall !1eek a 

solution through the means indicated in Article 33 of the 

Charter of the United Nations." (Article~65, section 3·). 
~ 

Article 33 of the Charter of the United Nations states: 2U 

"1. The parties to any dispute, the conti­
nuance of which is likely to endanger the 
maintenance of international peace and 
security, shall first of aIl seek a solu­
tion by negotiation, enquiry, mediation, 
conciliation, arbitration,' judicial 
settlement, resort to regional agencies 
or arrangements, or other peaceful means 
of their own choiee. 

2. The Securi ty Council shall when it deems 
neceésary, call upon the parties to 
set tle the ir dispute by such means." 

To give a specifie illusti:atJon of circumstances that are not 

uncommon which might sometimes give ~ise to the applic~tion of 

the se provisions, onè need only reeall the shooting down of 

the JAL Flight over Soviet airspace. Had the issue escalated 

, . 
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into its fullest political potential, the maintenance of 

international peace and security could have been endangered. 

Such volatile situations could easily arise in areas like the 

Middle East • Howaver, the efficiency of such a required 

procedure is in fa'ct undercut by the fact that under Article 

33, the parties shall first of aIl seek p solution by 

negotiation. enquiry, mediation, conciliation, arbitration, 

)udicial settlement, resort to regional agencies or arrange-

ments or other peaceful meaAS of their own choice. When the 

second pa~agraph of Article 33, which gives the Security 

Council the power to call upon the parties to settle their 
\ , 

dispute by such means, is read in conjunction with Article 66 

of the Vienna Convent ion on the Law of Trea tie.s, i t becomes 

clear that A.rticle 33, parag'aph 2 will be used sparingly 

because of the time factor. Article 66 of the Vienna Conven-

t ion on the Law of Treat ies only requires that the part ies 

~eek a solution under Article 33 for a period of twelve months 

following the date on which the objection was raised. When no 

solution has been reached within the twelve month period, the 

parties are entitled to pursue the remedies in paragraphs a 

and b. The procedure under ~ticle 66, paragraph (b) involves 

the subrniss ion of the dispute to rned iators under the procedure 

estâblished fOr such purposes in the Annex to the Vienna 

convention ,on the Law of Treaties. The alternate procedure 

for the settlement of the dispute i5 outlined in Article 66, 

paragraph a of the Vienna Convention on the Law of Treaties 

t 
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and in~olves submitting to dispute to the International Court 

of Justice or submission of the dispute to arbitratio'n by the 

common conse nt of the part ies. It should howèver be recalled 

t:hat it is highly unlikely for the Securi~y Council to get 

F involved under Article 33, paragraph b because it would be 

advantageous for the part ies to m-erely stall· unt il they are 

entitled, a.fter waiting the twelve months, to proceed with the 

options listed in Article 66 of the Vlenna ConventJon on the 

Law of Treat ies. The weaknésses under Art icle 33 of t.he 

Charter of the Uni tad Nations and in the procedure for media-

tion under the Annex to the vienna Convention on the Law of 

Treaties, are not dissimilar.· Both essentially relate to the 
/ 

non-bihd ing nature of the procedur'es and the potential' for 

s imply perpe tua t ing the non-se t tlemel"\' of d ispu tes through the 

lapse of time. The question of whether there are bette~ 

mechanisms for dispute settlement must be addressed. 

\ 

Adjudication by the International Court of Justice , 

Article 66, paragraph a of the Vienna Convention on the 

Law of Treat ies permi ts parties to a dispute involving 

treaties tthat are void, if they conflict with ,a peremptory norm 

of general international law (jus cogens) or treaties that are 

void if they conflict with a new peremptory norm of general 

international law (jus cogens)' to submit the dispute to the 

International Court of Justice for a decision. The ke)" 

articles which outline the jurisdietion of the court are 

,\ .. 
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Articles 36 and 38 which read::;u 

Art icle 36 

1. The jurisdiction of the Court com­
prises all cases which the parties rafer to 
it and all matters specially provided for in 
the Charter of the United Nations or in 
treaties and conventions in force. 

2. The states parties to the present 
Statute ~ay at any time declare that they 
-recogn ize as coinpulsory ipso facto and wi thou t 
spec ial ag reement, in relat ion to any other 
sta te accepting the· ~ame obI igat ion, the 
jurisdiction of the Court in all legal dis-
pu tes concern ing : • 

a. the interpretation df a treaty; 

b. any quest ion of international law; 

c. the existence of any fact which, lf 
established, would constitute a breach 
of an international obligation; 

d. ~he nature or extent of the reparat ion l 

ta be made for the breach of an inter­
national obligation. 

3'0 The declarations referred to above may 
be made unconditionally or on condition of 
reciprocity ~n the part of several or certain 
states, or for a certain time. 

4. Such declarations shall be deposited 
with the Secretary-General of the ·United 
Nations, who shall transmit copies thereof to 
the parties to the Statute and to the Regis­
trar of the Court. 

5. Declaratio~s made under Article 36 of 
the Statute of the Permanent Court of Interna­
tional Justice and which, are still in force 
shall be deemed, as' between the parties to the 
present Statute, to be acceptances of the 
compulsory jurisdiction of the International 
Court of Justice for the period which they 
still have to run and in accordancè wi th . 
their terms. '61' 

• 
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6. In the event of a dispute as to 
whether the Court has jurisdiction, the matter 
shall be settled by the decision of the 
Court. 

Article 38 22 

1. The Court, whose function is to decide 
in accordance wi th in terna t'ional ,law such 
disputes as are submitted to it, shall apply: 

a. international conventions, whether 
general or part icular, establ ishing 
rules expre.ssly recognized by the 
contesting states; _ 

b. intern~tional custom, as evidence of a 
general pract iee accepted as law: 

c. the general principles of law recog­
nized by civ,ilized nations; 

d. subject to the provisions of Articlt 
59, judicial decisions and the teac 
ing of the most, hlghly qualified 
publicists of the various nations, as 
"Subsidlary ITleans' for the deterrnination 
of rules of law. 

2. This provision shall not prejudice 
the power of the Cou+,t to decide a case ex 
aequ6 et bono, if the parties agree thereto. 

~ 

The decision of the Court, as stated in Article 59, has no 

binding f~rce except betwee~ the parties and in respect of 

that particular~case. Two. additional articles should be 

referred to because they highlight the ephemeral nature of the 
". 

entire procedure. Articl'" 53 states: 23 " 

1 •. '11 Whenèver oné of the part ies does not 
appear before the Ceurt or fails to 
de fend its case, the 'other party May calI 
upon the Court to decide in favour of its 
claim. 

, -
_ J 
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2. The Court must, before doing 50, satisfy 
itself, not only that it has jurisdiction 
in accordance with Articles 36 and 37 but 
also that the claim is well founded in 
fact and law. Il 

Article 49 states:2~ 

"The Court may, even before the hearing 
begins, call upon the agents to produce any 
document or to supply any explanations. 
Formal note shall be taken of any refusal." 

As we have seen fro~ the foregoing provisions, though the 

decislon of the Court 19 binding, a 9tate may refuse ta appear 

by invok ing the doct r ine of sovere ign. immun i ty. In the event 

that such occurs nnd judgment ia obtained agalnst that party 

in default of an appearance, the problem remains. How will 

su ch a ]udgment be enforced against the state? Given the fact 

that we are considering bilateral air transport agreements and 
t 

disputes arising under them that involve jus ê0gens or the 

emergence of a new doctrine of jus cogens, it would seem that 

the time may be at hand where the scope of the doctrine of 

sovereign immunity may be tested in the context of what 

property may in fact be seized. Assuming the bilateral air 

transport agreement is in fact a treaty within the meaning of 

the Vienna Convention on the Law of Treaties from the 

international perspective exclusively, and presuMing that such 

a bilateral air transport agreement is an international trade 

ag~eement, one might reflect on the significance of the debate 

in the Cuba case Qver whether property of a soverelgn that ls 

used for exclusiv~ly conlmercial purposes 15 .exempt from 

.. ' 
/. 
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seizure under the doctrine of sovereign immunity or whether a 

new doctrine of jus cogens has eJ'llerged. In fact, what one 

perceives in this view from the bridge is that the problem ~ 

remedies is similar whether the perspective is a suit in a 

domestic court or one before the International Court of 

Justice. Also susceptible of being teste,d in this context is 

the doctrine of unequal treaties referred to earlier. 

Arbitration: Provisions in the Bilateral Air Transport 
Agreement 

Bilateral air transport agreements themselves provide 

methods for dispute settlement. An illustration of settlement 

of a dispute through arbitration would be the Beigium-Ireland 

Air Transport Agreement Arbitration. It was a capacity 

dispute decided by sole arbitrator H. Winberg on July 17, 

1981. The Bilateral Agreement in question contained in 

Article X, the following clauses with respect to dispute 

settlement: 25 

, 
1 _ 

"L Any disputes relating to the interpreta­
tian and application of this agreement or 
the Annex thereto, which cannot be 
settled by direct negotiatien shall be 
submitted to arbitration. . 

2. Any such dispute shall be referred for 
decision to the Council of the Interna­
tional Civil Aviation Organization. 

3. Nevertheless, the contracting parties 
may, by mutual agreement, settle the 
dispute by referring it either to an 
arbitral tribunal or to any other persen 
or body designated by them." 

.• ··l-~ 
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5 ince the re hàd been no success in sol vi ng the d ispu te 
. -

through direct negotiations as required in paragraph l, both 

governments agreed to refer the matter to sole arbitrator 
tI 

H. Winberg for settlement. Less than two months after the 

proceedings were corn.rnenced, H. Winberg gave the following 

decision: 26 

"The dapacity offered by the designated air­
lines on the Brussels-Dublin route is in 
certain respects significantly in excess of 
traffic requirements, which is in contra­
distinction with the principle of sound 
economic operations underlying the air agree­
ment. In establishing their,traffic programs 
in this way the airlines have not properly 
taken into account their mutual interests, 
which has led to undue effects on their 
respective services. 

A reduction of capacity during the period 
Sunday evening - Fr iday even ing by two round­
trips for Aer Lingus and one roundtrip for 
Sabena is req~ i red as eaLly as poss ible. " 

The procedure took less than two months and proved very effec-

tive. Both countries presented oral and written arguments and 

the arbitrator also met with the airline and government repre-. 
sentatives from both countries. From the foregoing, one may 

observe that the procedure of a sole arb i trator is very 

practical and rapid for the settlement of disputes arising 

under bilateral air transport agreements. This procedure may 

be contrasted with a second arbitration procedure available 

througp the International Civil Aviation Organization. 
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ICAO and Dispute Settlement 

, ... 
~ 

ICAO was established as a specialized U.N. agency under 

the Chicago Convention. The ICAO Council has the pow~r to 

consider disputes arising under ~ilateral air transport agree­

l'1ents in virtLfe of Resolution Al-23, adopted in 1.947 by the 

first ICAO Assembly. (See ICAO Doc. 9275). However, this 

machinery is rarely used since the ICAO Council is a political 

body whose members are elected by the ICAO Assembly. Reasons 
, 

why states have resisted us ing th ls procedure have been 

"' " offered by Professor Bradley:27 

"In the absence of authoritative statements, 
one can only surmise the reasons. Both 
parties lose control of the dispute. There 
is a danger of an adverse decision which 
would financially have more adverse results 
than a compromise. Suspicion exists as to 
the impartialityof arbitral tribunals. It 
Ls better to cut one' s 'los'Ses by compromise 
rather than suffer the losses from unilateral 

, restrictions during the period - not le5s 
than twelve months - that the matter i5 under 
ar,bitration. perhaps the major reason is 
that the benefit of' a favourable decision May 
be lost by the 10sing state giving twelve 
mon-ths notice of termination of the agreement." 

/lÀ 

In addition, as Merckx has further pointed out, the ICAO 

Council ls a politica1 body and the representatives, who do 

not necessarily have special legal competence, acttnder 

instructions from their respective governments 50 that the 

machinery provided under ICAO proves to be slow, financially 

burdensome and politically risky. 

•• < 

, 1 , , 

,. 

• 

" 



""f" 

o 

o 

L, .. 

- 84 -

The Need for Change: A Case for a New Method tor 
Regulating International Civil Aviation 

In summary, we have looked at the legal nat~\re of 

bilateral air transport agreements in Chapter l from the 

perspective of domestic law. The frailty of the system has 

been further exposed in Chapter II from the perspective of 

remedies for breach of such trêaty obligations. In particular 

issues of rat1fication and implementing legis1ation referred 

to in Chapter lare highlighted in Chapter II from the point 

of view of a right in international 1aw that may be without a 

remedy in a domestic court because of issues such as locus 
r 

standi and sovereign irnmunity. It has a1so been observed that 
<lr 

rernedies under the Vienna Convention on the Law of Treaties 

and through international adjudicative bodies suffer from the 

sarne drawbacks as in domestic courts. The time frames for 
Q , 

d i-spute set t lemen t under the Vienna Conven t ion on _t...h~ La~~f ..... 

Treaties, under the Charter of the united Nations, under ICAO 

and under the Statute of the International Court of Justice 

are generally too slow. This time factor may prove finan­

cially disastrous. The survivor in this quagrnire appears to 

be arbitration by a sole arbitrator as evidenced by the 

Belgium-Ireland Air Transport Agreement Arbitration. SOrne, 

nct aIl, bilateral air transport agreements have clauses 

allowing for such procèdures. It ls suggested tha t in future 

ne~otiations such a provision should be included. Perhaps 

emphasizing the treaty aspect of bilateral air transport , -. 
agr'eements and their formaI characteristics has obscured their 
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essential nature. They are international trade agreements 

that do not require extreme domestic or international 

machinery Eor dispute settlement but rather 8 quick and 

inexpensive mechani,sm that is fIlore in tune with their true 

nature. One ml~t even sugge8t that the concept of informaI 

treaties has/~en the first stage in this adaptation as the 
/ 

world got/~maller. As the world became a global commun i ty, 

the nee'd for faster procedures for dispute settlement 

surfaced. In the process, the concept of informaI treaties 

asserted itself as fictions often do in law às a response ~ 

changing circumstances. It has been said that changes in the 

law are preceded by changes in the facts. The evolution of 

bilateral air transport agreements offers an illustration of 

this observation. Ta return to the question raised in Chapter 

l in the section on nomenclature, naming is creating and that 

implies change. The whole notion of "informaI treaties" may 

in fact be a ~egal fiction, a slight of hand to ease a tran­

sition. Can it now be said that the notion of "informaI 

treaties" belonçs to the period between colonialism and inter­

nationalism? It has become clear that informally, flexi~ 

bility, and pragrnatism have been the response to change. 

Focusing on the hierarchy of treaty making pinpoints the 

instability Inherent in the structures that are in an evolving 

state. It lS but another face of deregulation. Therefore, in 

our view from the bridge, we see the mutation of monolithiC 

structures into deregulated agents. However, this adaptation 
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i tsel f is not wi thou t i ts own weaknesses and seeds of change. 

In Chapter III we will examine the! econoMic and political 

aspects of bilateral air transport agreements. James Joyce in 

his novel Ulysees defined a pie"t as a disappointed brioge. In 

Chapter III We will examine the no,lion that a peer may now be 

a disappointed state. In ;articul~r', in our econonic and 
\ 

political analysis of the Law, 'we ~ill look more closely at 

the significancè of unequal treatibsl the importance ~f most 

favoured nation clauses in bilateral air transport agreements, 
, 

and the relevance of mature and not yet mature markets. In 

trying to answer the question "What is the legal nature of 

bilateral air transport agreements?", an argument will be 

advanced' that it is now appropriate to assess_ law' by something 

other than i tsel f. l t has been argued that changes in the law 

are preceded by changes in the facts. Evidence has been 

presented that the cumbersome garb of colonialism lS such that 

the host can no longer comfortably go to the party in hi 5 

bilateral that does not fit. In such a situation, new legal 

clothing i5 required to fit the facts. For this rsason, if 

becomes important to leave b~hind the conceptual framework of 

an analysis of law through law and to begin to assess the 

degree of change by focusing on an economic and political 

analysis of law to ensure that the evolving legal forms will 

be tailor-made in re5ponse to the facts as disclosed. 
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CHAPTER III: AN ECONOMIC AND POLITICAL ANALYSIS OP' LAW 

The second stage of this analysis of the legal nature 

of bilater-al air- transport agreements will focus on the 

compr-ehensive natur-e of the law itself. The emphasis will be 

on law as .a br-anch of the human i t ies • One of the pr-oponen t s 

of this interdisciplinary approach to la ..... is Glendon ..... hose 

analysis of the family pinpoints the comptlexity of the concept 

that compr-ises political histor-y, cultur-e and econoMics. 5he 

" -
examines the legal system 'for- evidence of social change. l 

Lasche believes that law is per-haps the missing link between 

cul tur-e and histor-y, on the one hand, and economic and 

political histor-y on the other, between the study of cultur-e 

and social structures, and between production and power.'-

This movernent, which sees law in interdisciplinary terms, 

would have the jur-ist borrow the tools of other disciplines 

for analysing law. 3 For example, one might conduct an 

economic analysis of law by testing a hypothesis in relation 

to the facts. .The hypothesis may be baseaon a mathematical 

model. One rnight examine law using the statistical tools of 

the social scientist or one might examine concepts like 

sovereignty, as the political scientist would do. In focusing 

on facts, one i8 able to 8 tep outs ide trad i t ional lega 1 

reason ing wh ich may be cha_rac terized as an exerc ise in deduc-

tive logic in a closed system. Allan Gotlieb has cited 

Holland' s thesis that changes in constitut ional law are based 

-
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upon and preceded by changes in constitution~l facts. 4 

Gotlieb g'bes on to state "a country's treatY-fIlaking is oEten a 

re l iable i nd ica t ion of the pol i t ical real i t ies tha t charac­

terize and shape its foreign pOlicy."!> It is submitted that 

fore ign po l icy is inev i tably an econom ic and pol i t i ca l 

expression of the will of the state. It is for this reason 

that the author has raised the issue oE what the legal nature 

of bilateral air agreements is. It is submitted that treaty­

making 15 also a link between history and culture, political 

and economic history, social structures, production and power. 

Tt is an indice of chang\:! as welle 

Theory 

positivist legal theQry has dominated l'1uch of lega-!-

reasoning until recently. One ce n tral i5 sue may be SUffiMed up , -

in the question "Can a person oblige hiI1\self to quit 

smoking?". Austin's response would be nOi a person may.not 

obI ige himself. External force is a nece5sary component of an 

obI iga t ion. It is argued tha t in promot ing a flex ib le law, 

with notions like qualified sovereignty, legal reasoning is 
, 

moving away from the absolutism of positivist thinking. The 

term qual if led sovenHgnty may be a misnom~r. The questi_on 

may be ralsed: "Is everyone who enters a contract no longer an 

autonomous human being?". In tenns of states, the very act of 

contracting is an exerclse of sovereignty 0n the state leveI. 

One has ex treme examples of cases of total surrentter- of 

... 
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sovere ign ty in Puerto Rico and Newfoundland. In an at tempt to 

realign law and life, we will presently exal"'\ine sovereignty as 

apcomprehens ive concept. It is perhaps the most important 

concept in law itself, possibly surpassing family as a corner-

stone of law. The question of what is true sovereignty is 

therefore seminal to an understanding of the· interplay of 

national law and ~nternational law that is evidenced in a 

study of bilateral air transport agreements. It is an a t tempt 

at balancing dependency needs of independent state in a global 

commun i ty. The not ion of informaI trea ty re f l ec ts th i s 

adjustmen't and 1S being para1le1ed by an understand1ng of 

sovereignty in less dogmatic and more flexible terms . 

.1 

Peter Harbi50n has stated that "Both the country of 

origin and double disapproval systems can create legal diffi-

culties under national leglslation insofar as waiver of 

sovereign powers is necessary. The total withdrawal (albeit 

by mutual consent) of unilateral power to suspend a priee 

crea ted problems for the U. S. " 6 The problem was whethe r the 

C. A. B. would be in v iolat ion of i ts manda ted powers under the 

Federal Aviation Act under such a clause in an executive 

agreement. This rai~s the vary bAsic question of what 

sovereignty i5. 

Jessup, in A Modern Law of Nations, observed:'l 

"Sovereignty is essentially a concept of 
completeness. It 15 also a legal relat iOR, 
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and as such, is a,paradox, if not an absolute 
impossibility, for if astate is sovereign in 
thè compl~te sens~,~it knows no law and 
therefore abolishe~ at the moment of its 
creation, the juraI creator which gave it 
be ing. Il 

Waiver of sovereignty then does not violate its 
• 

.. 
intrinsic nature conceptually, although-legal adjustments may 

be required. As a concept which. inclu~s its-waiver, it is 

analogous to the waiver of autonomy in marriage. Sovereig~ty 

does not Mean unliMited freedorn nor supremacy over law. As 

s ta ted by Vanek: 8 

"As a concept of 'international_law, it can 
only be known or def ined by subtract ing from 
unlimited licence the sum of the restrictions 
imposed upon states by the rules and princi­
ples of international law. International 
law, thé refore, is not incons is tent \I1i th the 
sovereignty of the state." 

He further st~tes:9 

"It implies a surrender of the supposed free­
dom of states under anarchistic conditions in 
exchange for the greater freedam enjoyed as 
pers'ons of a, legal syst~m. n 

Sovareignty as a concept then r,ises the issue of cornplexity 

-that inheres in any relationship. It dorninates the dialogue 

between states as they express their sovereign wills. -.It is 

the link between national law and international law. Sove-

reignty ia essential to treaty-making, as we have seen. In 

treaty implementing; the issue becomes more complex in federa-

tions. On the intern~tional level, it may be seen as an 

atternpt by an independent state to satisfy~its dependency 
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needs in a world community. The struggls to pr~serve this 

independence domina tes the dialogue between Canada and the . . 
provinces. It involves the issue of colonia~ism understood In 

its expansive sense. The most important political fact 'in the 

century has perhaps been the emergence of many new soveretqn 
/ 

states. As has beeri pointed out, this political fact is 

reflected in legal norms. A case in point is the changes in 

bilateral air agreements that are occurring. More sovereign 

states ~eant more treaties: this lead ta informaI ~tiaty-
making aa a way of expediting procedures. A case in point 

would be the President of the United States ent~ng executive 

agreements. Relations between states have become too complex 

and are too numerous ta be handled through the treaty 

mechan ism of states. It is argued that the pol i t ical real i-

t ies have led to the changes in forro, content and legal 

mechanisms whereby states are organizing their interstate 

relatiorfs • 
o 

A change in political facts has preceded a change 

in the forrn, content and -structure of legal relations between 

states, as evid~nced by the changes in the regulation of air-

tr"ansport. 

Robert Hastings suggests that as a result~f not 

reaching a compromise between sovereignty and frèedom in a 

-rnultilateral convention on international air law, the theme of 

nationalism has dominated. Si,nce astate i9 sovereign over 

its national air space, the state has the absolu te discretion 
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to allow or refuse ent.ry of foreign aircraft. He has stated 

that "the history of 'the development of international a,ir 

transport is largely the' histor-y of the diplomatie rivalries 

.. 

which accompan'ied the negotiations for franchises, concessions 

and operating rights. n10 Civil aviation cauld have been seen , ' 

. as commercial-,- its conununication and transportation aspects 

deminating t;.he political aspects. However, that was net the 

case and civil aviation was to develap as an instrument of 

national policy through bilateral air agreements. The first 
v 

U.S.-Soviet Civil Air Agreement will be examined as an illus-.. 
tration of protracted negotiations reflecting the tenùous 

, '. 
rela~ions between the Soviet Union and the U.S. in the Cold 

War periode As Lissitzyn wtote: 11 

"In reality; hawever, it is the military and 
pol i t ica1 ri valry between the great powers" 
rather than the bargaini"ng of the small 
states, that has been the greatest obstacle 
ta freedom af the air. n 

The Legal Nature of Bilàteral Air Transport Agreements: 
The Political Facte 

Hans ~ann Jr. prepared an analysis of the U.S.­

Soviet Civil Air Agreement for the Department of State in 

1972. He has referred to the chronology, of events accurring 
~ 

\ 

during the negotiation phase from 1955-196a as "The Saga of a 

Civil Air Agreement ft. He has stated: 12 

f 

ft The most str iking feature of th ~s case is the 
persistence with which a- relatively trivial 
technical agreement became the subject of 
Presidential interest and a play of Presiden­
tial policy. Three successive PresideMs, 

J 
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Eisenhower, Kennedy, and Johnson, aI"ter­
nately dangled the agreement before the US~ 
and pulled it away, using it as a polltical 
sylftbOl, a l;i)arga i n ing ch ip, and a veh icle 'fol' 
8igna11ng <1ispleasure. Thus fluc~tions in 
the fortunes of the agreement came to ref1ect 
quite accurately the changes in temperature 
of the Cold War and to revea1 the ambivalence 
in the po l icy that aIl three Pres idents were 
pursuing, toward the USSR, al ternat ing between 
containment and conciliation between firmness 
and dêtente." 

Heymann 9 ives the chronology of the s-aga in an appendix 

to h is case study wh ich is reproduced and a t tached as an 

append ix herewi th. The- chronology of even ts is in po i nt form 

and covers 19 pages. He has highlighted the key events and 

juxtaposed them against the more minor events. T~e entire 

material is an interesting illustration of a political 

analys is of law based on facts shaped by indiv iduals and 

organizations participating in the political process. Sorne. 

f.acts in the political process leading to the conclusion of 

the U.S.-USSR bilateral which he. isolates will presentIy be 

ment ioned. Negot iations fer the bi lateral began in 1955 wi th 

Eisenhower's "open skies" proposaI at the Geneva Convention. 

Shortly thereafter, in 1956, the Soviet suppression of the 

Hungarian Revolution resuited in a one-year disruption of 

talks. Events proceeded following a pattern of chilI and thaw 

in relation to the Berlin confrontation, Camp~David meeting of 

1959, the U-2 incident of--l960, the release of the R.S:-47 

crew in 1961 that had been detained by the Soviets s-ince the 

aircraft was shot down on July 11, 1960 over the Barents Sea, 
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th~ draft agreement of 1961 referring to security aspects, 

export \control, intermediate traF.fic points 'which ~the Whit-.e 
, . 

House a.pproyed. 
\ - . 

In 1962 there wera inte~s~fied Stat~ Depart-

me~t efforts to contain expansion of Sovie~\civil aviation in 

Latin Am'erica, Asia and Africa. Then came the Cuban rnfssid.e 

crisis. A~1963 memo from Rusk to the President highlights the 
, . . 

nature,of the entire process of negotiations. It stated 

"there have been no deve10pments in the international situa­

tion which ... make it any more ~esirable to sign thi~ ~gre~,-
ment now." The agreement wou1d, in his view "seriously impair 

. 
u.s. ability to pe~suade underdeveloped countries to refuse 

t~~ USSR overflight and other air rights." His view was that 

there would have to be "sorne development representing a major" 

step~ in improving our relations [e.g. nuclear test ban, modus 

vivendi over Berlin] before signing would be in our inter-

-est."lS Harriman ra~ommended in ~964 "that we should not 

, prejudicé' the chances of an OAS agreement on the air and sea 

isolation ,of Cuba, by agreeing nQw to sign." 14 In 1965, the 

bil<;,tera-l was put in 'a deep fre,eze because of Soviet assis­

tance' té ,North Vietnam. After an East-West reconciliation, it 

was signed November '4, 1966. Discussions followed with 

respect to future changes io air routes, a technical· agreement 

and a commercial agreement On schedules and traffic matter~. 

On July 115, 1968, the Aeroflot inaugural f1ight arrived at 

J.F. Kennedy Alrport and the Pan Am inaugural flight departed 

for Moscow. On August 21, 1968 the Soviet army occu~ied' 

.-' 

. . 

. . . 

• 



o 

, 

o 

( t 

Czechoslovakia and on SepteOlper ,S, i968, Secretary Rusk 
~ ... 

ipfOnh~d Amb.6l'Ssador Dobrynin' that the s~cond Aeroflot . 

if)augural' fI ~ght should be postponed "bec~use of the cùrrent 

internat~nal situation."l~ 

This brief/summary of the chr?nology of events leadiny 

ta the conclusion of the U.S.-USSR bilateral air agreement is 

intended to illustrate two points. First, one should recall 

t he s'ta temen t of .Rusk in 1963 ind ica,t ing the barg a in i ng-ch ip 

approach. It offers an illustration of the interplay of 

politics and law ...... -l[t fact, this approach ta. analyzing law 

from the perspective of non legal facts has been undertaken by 

'p Deschamps and J. Farley: 16 the hypothes i s is tha t when one 
, 

examines cases that are settled out of court, one has an 

additional perspective on the legal system. Examining the 

bilateral air agreement from the perspective of the non legal 
1 

, 
~acts also affords an in~eresting perspective on how law ls 

'made. Again the recurrent theme of this study, that chang~s , 

in facts precede changes" in law, ls ~re in evidënce. One 

should not, therefore, restrict oneself to analyzing law frorn 
, 

the perspective of law itself. It does not exist in a vacuum 

and methods of analysis based on non-legal fac~s that are then 

tested against a hypothesis are valid methods for legal 
.~ 

research. Technically, the distinction between facts and ' 

,legal facts must remain but acknow1edgment of the importance 

of non-1egal tacts 1e.ads to an appreciat ion of law as a 

• 
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dynamlc relatlonship. Where such a methodo~ogy for research 

19 used in law, i t prov ides ev idence of real change tha't has 

perco1ated up from its bases in society. The subsequent 

modification of the law simply expresses in legal norms --
chang~s that have already occurred in facto 

From t~eg21ng chronology, the relationship between 

pol i t i\c,a~ even ts and law has beèn traced. The rela t ionsh ip 

betw'een econoinic trends and law will be attempted next. 

" The Lègal Nature of,Bilater~l Air Transport Agreements: 
The Economie Facts 

At the be~nlng of inte civil aviation in 

1913 it ~ppeared n~tionS~ight adopt policy of ope~ skle~ . 
:rticle~ the Paris Convention 15 very liberal. It stt<5uld 

be recalled tfiat the 'Paris Convention took place in 19~, a 

period of economic prosperity. Bermuda l negotiati.ons between 
, 

the U.S. and Great Britain centred around-two economic 

theories - economic regulation or free co~petition. Britain 

favoured intecgovernmental econom~c regulation of ,~ivi1 

aviation while the U.S. 'advocated free competition. Biitain 
. . 

took a protectionist position because her air fleet was 
. / 1 virtually destroyed during the war. The U.S., perhaps seeing 

its competitive advantage" wanted free competition. A 
\ 

compromise' was reached but in 1977, Br i tain denounced Bermuda 1 

I. The issue was an economic on~. The British claimed that 

-
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" the traff ic share of Pan Am and TWA' by far eKceeded that ot 
" British Airways. Capacity provisions and tariff,s were not 

changed 'dramatically _ but Berm~da II ,was not tp become a proto­

type as Bermuda l had become. Again~ it was an economic fact 

tha t preceded legal change. In 1976-77, the full impact of 

fel t, but the turnaround was at hand. 
\ 

with its reliance on marketplace 10gic, 

The ~~he recess ton was 

Laker experiment, 
'\ 

gained momentum and deregulation bagan. In marcanti1isl"l, the 
f 

economic system is projected into competitive goals. One 

wonders, however, whether competition is espoused as a goal in 

itse1f or if the purpose ia maintaining a competitive 

ad'\:ntage. Is deregulation economic nationalism by another 

nf? In the economic analysis that follows, a case will be 

made for the fact that mercantile theory is now dominant over 
/ 

the public utility theory. However, as a cautionâry note, we 

May he witnessing organizational struct~res8promoting interna­

tional ism concurrently with economic national ism. This 

appears to be the trend. We are entering a new phase of the 

rr,tercantilism -,public utility debate in the international .., 
, 

forum. The importance of economic issues in law will next be 

examined, first theoretically and then in "terms of clauses in 

bilateral air transport agreements • 

.. 

Joseph -F. Brodley and "George A;' Hay 17 have undertaken 
Cl> 

an econom-ic analysis of law using the methodology of the 

social sciences. As the titlé of their article indicates, 

-

,-

-
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they trace the evolution of 1ega1 standards based ~ on competing 

economic theories of predatory pricing,. I:heir analysis , 

focuses on th~ problems Inherent in the attempt to use 

economic theory as a basis for evo1ving 1egal pol icy and 1egal 

norms. Their article iS of particular interest for two 

reasons. First, the methodo10gy illustrates the. new approach ' 
,." 

to 1egal research. The article ts ,divided int~ three parts, 
j 0 

the first deal ing wi th economic theor ies of predatory prlclng, 

the second dealing with judicial applic;ation of economic 

predatory pricing theories wlth the application of the 
- , 

théories to hypothetical 1e9a1 fact situations, and the thlrd 

part deals wi th reflections O}l the judic1al use of economic 

theory. The new methodologlt is MOst in evidence in the second 

part as the authors_ trace the 1ega1, significance, of changes in 

economic theory. Thelr concern with predatory priclng ls of 

importance because of the anti- trust la'ws and the st tempt of 

the legal system to determine what ls preda tory pricing and 

illegal under The Sherman Act or under the Robinson-Patman 
• f ~ 

" 
Act. Predatory pric ing then ls a 1ega1 concept as weIl as an 

economic concept and il1ustra~e8 the need for interdiscipli­

narL.-analysis. It is also noted that the paradlgm of analys i8 

'offered in this article would be fertile ground for future 

investigation in terms of economic theory and its re1ationship 

''to law in the context of de.regulation.' I,t 1's worth not 1rtg in 

passing that it 'was in 1975 that the attempt was made to move 

beyond traditional methods of defining predatory pricing. ~hen 

-

• 

• 
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Areeda and Turner published their article on ,marginal coat 

pricing and it was subsequent1y .introduced into legal 

àrgument. 20 The second important factor is the di·fficu1ty 
, 

that arose in attempting ~ apply economic concepts to 1aw. 

As the authors have stated: 21 

One 

in 

' .. The recent history of predatory pr ic ing 
indeed can be seen as a case _ study of the 

~ impact of economic theory on t,he courts. In 
particular, it raises question~, bound to 
becortte more press ing in a sc ientif ic age, of 
how court should use new development in 
economi or scientific theory." . 

of such an economic analysis of law lies 

ëertaln predictability of results was seen 

to emerge fram the data. Therefora, the fact that law does 

not exist in isolation becomes increasing clear ~nd the 
, . 

o _ 

pragmat ic appl icat ion of new methodolog ies makes a case for 

itself. HQwever,~ as_a cautionary note, the authors state: 22 

"Fina1ly, do not all of the preceding 
'" conside-rations suggest a renewed emphasis on 

the values and insights inlaid in 10ng­
standing judicial experience, built upon 
case-by-qase adjudication and on the the 
advantage of incremental pOlicy change, 
achieved gradually and with opportunity fdr 
self-correction." \ 

\ 

• 
The abova analysis is intended to indicate to the 

reader a direction for further study of deregulat ion as it 

interrelates wi th 'economic theory, structural changes and 

their re1ationship to power. 

-

,.. 
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One might cite two further illustrations of the i~por-

tance of economic issues in the regulation of international 

air transport. In the Belgium-Ireland Air Transport- Agre~ment 

Arbitration, the arbitrator had to éd~sider the meaning of 

Article VIII(2) of the bilateral:~3 

"the contracting parties will take into 
consideration their mutual interests so as 
not to affect unduly their respective 
services." 

The issue was one of capac i ty i Sabena a rgued tha t the ai rl ines 

were operatlng at abnormally low and economically un]usti-

fiable load factors, and therefore that behavior was not in 

accordance wi th Art ic le VI l l (2). They argued capac i ty should 

be curtailed. The arbitrator gave due consideration to the 

underlying economic issues and decided a reduction in the 

number of flights was needed. He based himself on the princi~ 

pIe that operations have to be economically justified and he 

extrapolated this principle from the capacity clause, Erom the 

tarifE clause and from the preamble of the Chicago Convention. 

The polnt Enat is made in th is art ic le is tha t th is arb i tra-

tion is unique in the extent to which economic realities are 

given full weight. The airline industry appears to be highly 

conducive to this legal' approach. 

P. Haanappel's analysis~ deregula~ion gives a second 

illustration of the importance of economic issues in bilateral 

air agreements. He has listed eight general characteristics 
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of the "liberal" bilateral ai~ agreements. They are unllmited 

multiple designation of air carriers, an open-ended scheduled 

route structure for U.S. airlines although foreign carriers do 

not get unlimited access to points in the U.S.A., free deter­

mination of capacity and frequency both for charter and 

scheduled service, no limitation on scheduled sixth Ereedom 

traffi~, encouragement of low tarifis, minimal governmental 

interference, country of origin charterworthiness rules, 
"­

provisions on fair commercial 'opportunities. 26 It is the 

Multiple and permissive entry provislon in those liberal air-

transport agreements that immediately attract one's attention. 

The question to be asked is whether Eree competition is indeed 

being promoted by deregulation or whether such bilaterals are -
in sorne ways predatô-fy. Would Mark~ tplace theory be advoca ted 

by the weak? Are these bilaterals lnherently unequal with 

respect to the contractlng parties? 

In the foregoing political and economic analysis of 

law, certain facts were revealed. Sovereignty in its fullest 

sense is seen ta be eompr ised of both pol i t ieal and economic 

elements. The effeet of the disappearanee of eolonialism and 

the emergence of new states has -been indicated in tenns of the 

need to simplify relations between states sinee interstate 

\ agFeements have multipl ied almost exponentially dUfing the , , , 
last fifty years. International air transport is now being 

viewed predofTlinantly in economie terms, as illustrated in the 
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works of Haanappe1. When one reviews the negotiation pf the 

U.S.-USSR Bilateral Air Transport Agreèment, one cannot disso-

ciate the politica1 from the economic rea1ities. It is argued 

here that a s tr ict 1y economic a nal-ys is of deregu la t ion wou Id 

shed new light on the issue. A detailed, country by country, 

airline by air1ine chart analysis under public utility theory 
, 

and under mercanti1ism might ïn fact ~~s.tantiate the thesis 

that deregu la t ion is s imp ly pu t t i ng' Amer ican i nteres ts fi rst. 

'" The argument can perhaps even be asserted in stronger terms. 

Is deregulation not political, cultural and economic neo-

colonia lism? 

With deregul~tion in its extreme Db~ in the United 

States, the system became unglued and sorne airlines met the 

fate of Icarus. It could be argu-ed that the so-called ( 

"liberal" bilatera1 air agreements at times have predatory 
'. 

characteristics. Professor Haanappel_has indicated in a 

-E-ecent artic1e 27 that there is a rel}lctance on the part of 

U.S. bilateral air agreement 'partners' to sign such agree-

ments. Canada has in fact refused. Brodley and Hay, in the 

_conclusion of their article, refer to the corrective stage of 

a theory after i ts in i t ial .introduct ion. They ci te the apt 

words of Professor Stig1er: 28 

"The new idea does not come fo~th in its 
mature sc ient i f ic form. It contains log ica 1 
ambiguities or errors; the evidence on which 
it rests is incomplete or indecisive; and its 
domain of applicability is exaggerated in 
certain directions and overlooked in others • 

.. These deficiencies are gràdually diminished 
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by a pecu1iar scientific aging process, which 
consists of having the theory "worked over" 
from many directions by many men. This 
process of scientific fermentation can be 
speeded up, and it has speeded up in the 
modern age of innumerab1e econornists. But 
even today it takes a considerable amount of 
time, and when the rate of output of original 
work gets too large, theories are not proper­
ly aged., They are rejected without extract­
ing their residue of truth, or they are 
accepted before their content is tidied up 
and their ~ange of applicability ascertained 
with tolerable correctness. A cumulative 
slovenliness results, and i5 not likely ta be 
eliminated until a more quiescent period 
allows a full resumption of the aging 
process." 

In the section which follows, an atte~pt will be ~ade to 

demonstrate that international air transport policy is now in 

a corrective phase and that new organizational structures are 

consequently evolving. 

, 
The words of Charles Llndbergh in 1930 seern to reflect 

the foresight and creativity that his actions then demon­

strated. He stated: 29 

~Every advance in transportation has stimu­
lated commerce and brought people into c10ser 
contact with each other. One after another 
the fears and prejudices of isolation have 
been overcome as methods of communication and 
transport lmproved. Aviation, with its great 
speed and freedom of movement, is too power­
ful an instrument of progress to be long 
confined by the remaining artificial restric­
tions left over from an age of provincialism. 
Constructive thought is turning more and more 
towards international cooperation and nothing 
is more important in.this field than the 
simplification of communication and inter­
course. Aviation does not concern one nation 
a1one. Its ultimate value lies in bringing 
the various countries of the earth into 
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closer contact .. ' It is not possible to devel­
op a~r ~ra~6rt and communication in i ts 
broa~pect without the cooperation of 
t~entire world." . 
i 
/ 

aommerce then implies interdependence. The pre~~nt 
1 

trend ~owards multilateralism in combination with basic prin-

ciplestof contract treaty in fact is what Lindbergh foresaw as 

a nece~sary condition for realizing the "ultimate value" of 

transporta t ion. In add i t ion, th is trend appears to ref lect 
"." 

the maturing phase of two initially competing theories. In 

this correctiv~ phase, both theories have their place. 

Changes in organizational structures and the legal agreements 

themselves parallel the ideological severance that is occur-

ring. The economic issues and the pol i t ical issues are be ing 

treated separately while at the same time full appreciation of 

the paradox of sovereignty and interdependence is never 

forgotten. Nor should one overlook the fact that the 

pol i t icsl and economic are inextr icably bound together. How-

ever, for purposes of international regulation of civil 

av iat ion, issues are severable. 

Rew OrganizatiQnal Trends 
• 

Wassenbergh, in his address,30 has indicated that in 

the past states have dominated the regulation and control of 
,) 

civil aviation and this has resulted ih sovereignty being the 

pivotaI concept. Basing himself on the severability of the 

first two technical freedoms of the air fram the three commer-

cial freedoms, he states: 

-- 1 

.J 
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"Deregulation/privatisation turns air trans­
port into a nOrTl\al economic act.ivity and 
this leads to the application of national 
laws to the airlines operating International 
air services, bringing them as business 
enterprises under national rules regarding 
the permissions required to do business ~ i.e. 
to sell air transportation in the terribory-­
of a foreign state and to carry that traffic 
from that state." 

In his view, the right to offer air transportation services, 

irrespective of who sells it, would be subject to a '·permit ta 

do business" if it involves the import of services. He argues 

that if one views the activities of foreign airlines as an 

import of services in the country where the air transport i9 

sold and uplifted, the G.A.T.T. system could apply to interna-

tional air transport. However, this approach has not yet been 

adopted. 

An additional illustration of multilateralism mixed 

with a continuing system of bilateral air trans~~~~ agreements 

is the E.E.C. "Civil Aviation Memorandum No. 2" which consti-

tutes a global intra-E.E.C. draft air transport policy. A new 

E.C.A.C. Agreement that would include aspects of the 1982 

Compas Report is a further example. 33 Professor Haanappel 

reaches the following conclusion in a subsequent article: 34 

"Eventually, however, the pendulum in Europe 
will probably swing towards sorne kind of 
airline deregulation of liberalization of air 
transport regulation. This seems almost 
Inevitable, (a) because trends towards less 
governmental regulation can be detected in 
almost aIl large, "mature" air transport 
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markets, thus also in weste~n Europe: and 
(b) because in an increasincj number of 
Western industrialized nations there is a 
growing tendency towards less governmental 
involvement in the economy as a whole." 

The G.A.T.T. princip1es of deregu1ation of interna-

tional trade, mu1tilateral reciprocity, non-discriminatio~, 

national treatment, special and differential treatment of 

deve10ping coun~ries, standstill and ro11-back of protec­

tionist measures for trade in goods3~ could extend to trade in 

services. Wassenbergh conc1udes that I.C.A.O. could fulfill 

the need for a common a.ir transport po1icy for international 

air transport while the private approach would mean the 

nationality of the airline would diminish in importance. 

Limitation of the stat~'s involvernent would involve treating 

international air transport as a business enterprise and the 

issues relating to treaties would be bypassed.. Otherwise, 

would it not, in Lindbergh's words, "be long confined by the 

remaining artificial restrictions 1eft over erom an age of 

provincialism?" Since the G.A.T.T. principles do make 

provision for developing countries, an opportunity for self­

correction of the system is .built into the system. _ As a new 

organizational trend, the G.A.T.T. princip,les, if Ïfcorporated 

into I.C.A.O., would seem to be the best solution to the 

prob1ems raised by the lega1 nature of bilateral air transport 

agreements. It would solve the issues revolving around treaty 

statua, and would provide practical solutions to problems 

which elude adjudication in international forums. 

", 
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CONCLOSION 

One of the.purposes of this analysis has been to trace 

the origins of the present system of ~egulating ,inte~national 

civil aviation by ~eans of bilateral ai~ t~ansport agcee~ents. 

The un~ercurrent throughout has been that ~ven in thei~ short 

histo~y, bilateral ai~ t~anspo~t ag~eement5 have undecgone 

changes in ~ela~ion to shiEts in the economic and political 

en~ironment. It has been argued that the treaty mechanis~, 

which might include execut~e ag~eements, inte~governmental 

agreements, and conventions, depending on the pe~spective 

taken, is no longer the most efficient way to ~egulate 

international civil aviation. One purpose then has been to 

focus on the need for change. 

The second purpose of this analysis of the legal nature 

of bilate~al air transport agreements has been to suggest 

possible new directions. Professor Haanappe~'s emphasis on 

what bilateral t~anspo~t agreements do is indicative of the 

change that is occucring. Focusing on questions like "Are 

they treaties?n i5 important insofar as the question i5 
... 

coupled with the further query "What do they do?". One might-
" 

recall that from an operational perspective Haanappel defined 

bilateral trade transport agreements as international trade 

agreements. 

-\ _"" 1'-
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Wassenbergh has extended this concept further. He is 
.... 

arguing that there is nothing to prevent international civil 

aviation from being regulated by means of trade agreements for \ 

the delivery of services through a system of permits to do 

business. This system would be coupled with a Multilateral 
A 

exchange of the tirst two freedoms of the air in a multi-
• 

lateral convention. The second purpose of this analysis then 

is to indicate that a' restructuring along these lines will 

gradually gain acceptance. A new form of bilateral trade 

agreement will perhaps gain support internationallYi just as 

there was the stan~ard Chicago type bilateral and Berm~a 1 

became a prototype, what might be refetred to as a standard 

forro G.A.T.T. trade agreement for the delivery of air services 

appears to be the next development. It would embody the 

G.A.T.T. principles as presently applied to goods. Provisions 

contained in present bilateral air transport agreements that 

relate to the firet two technical freedoms would not be 

contained in this new trade agreement but would be exchanged 

multilaterally. From the eVidence, i~ appears that, the 

separation of the commercial aspects is in fact what is 

happening with accelerating speed. It appear~that the legal 

formS will in aIl likelihood change a10ng these lines to adapt 

to these changed facts. 

1 
The legal nature of bilateral air transport agreements, 

as indicated in the foregoing analysis of domestic law and 
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international law, defies explicit categorization. Thetr 

history may be characterized as deve1opementa11 they have been 

adaptive to c~ange. The relationship between economic theory 

and organizational structures has been examined. ' In the 

context of international air transport, mercantilism has 

~roduced deregulatidn with the reorganization along the 
\ . 

parallel lines of multilateralism and international contract 

theory. A pOlitical-and economic analysis of the legal nat~re -of bilateral air transpor~ agreements in Chapte! III was 
.; 

undertaken to indicate present changes and new trends in their 

legal ~ature as adaptation occurs. A non-legal methodology 

was even attempted to illustrate the fact that the methodology 

• o~ law must itself adapt to change. It was for this purpose' 

that the political analY$is of the U.S.-USSR agreement was 

·ûndertaken. Likewise, the,economic analysis of deregulation 

was undertaken for illustrative purposes. These two case 

studies demonstrate the use of the methodology of the social 

sciences in an analysis of law. A hypothesis was presented, 

that law does not exist in a closed syste~ of formaI 10g1c. 

The economic. and politica1 data was examined andtthe 

conclusion was affirmed that changes in fact precede cha~ges 

in law. Rad the author remained within the confines of the 

traditional legal analysis of law, this insight might nO,t have 

surfaced so cleaày:)as illustrated by the traditional 

analysis of the legal nature of birateral air transport 

agreements in Chapters 1 and II. The relationship between the 
c 

. ' 

, , .. 
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1ega1 and non-1eg~l nature of bilateral air transport agree­

ments has been examined and para1le1ed by the use of a 1ega1 

and non-1ega1 methodology. The conclusion to be drawn is that 

law is inherent1~ interdisciplinary and need not be strict1y 

construed. 

--It has been said that with the acquisition of Canadian 

sovereignty, the ship of state set sail on foreign waters but 

it was still subject to watertight compartments. It might 

also be said that when the bird of state left the nest, legal 

draftsmen picked up their quil1s. Einstein's thought that the 

on1y constant is change seems fitting. 

( 
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or 116 Canada Gazette, Part I, pp. 2927-8). 

Dielomatic and Consular Privileges and Irnrnunities Act,- s.e. 
1 9761

- 7 7, c. 31. 

Foreign Sovereign Immunities Act, 28 u.s.e. (1982). 

Ontario Assessment Act, R.S.O. 1937, c. 272. 

of Maintenance Orders Act, 

Robinson-Patman Act, 15 u.s.e. (1976). 

Sherman Act, 15 u.s.e. (1976). 

Vien na Convention on the Law of Treaties, U.N. Doc. 
A!Conf.29/27, May 23,1969. 
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1955 

Sprrng 

July 15 

July 21 

October­
November 

October 19 

1956 

Mar.:h 31 
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APPEN.DIX 

CHRONOLOGY 

The Souzet Un LOn, reuersLnglts earher lntransz~ence. af,frees to 
an Austrzan Peace Treaty, szgnahng a "lhaw" Ln the Cold War, 
and thus openzng way to Geneua Summlt Conference. 

President Eisenhower places subJect of U S.-Sovlet civil air 
agreement on the agenda of the Geneva Conference. 

At Geneua, Ezsenhower's "open skies "proposai ushers ln short· 
ILued "Spmt of Geneua. " 

At Geneva Foreign Mimsters' Conference, three Western Pow­
ers (france, UR, V.S ) propose to USSR tripartIte npproach to 
exchange of air services be~ween Cltle9 of the three Western 
countries and the SovIet U mon. USSR declmes proposaI, pref­
erring freedom of action to deal bllaterally Wlth each country. 

USSR concludes bilateral Wlth Finland, permittmg reciprocal 
air services between 'Helsinki and Moscow-tirst Soviet: CIvIl rur 
agreement with a country outside the soclalist camp. 

USSR concludes bilateral with Scandinavian countrles, per­
mitting SAS ta serve Moscow, and Aeroftot to serve Copenha­
gen, with '1>eyond rights" to London, Paris, Brussels, and Am­
sterdam. Aerotlot international route expansion begins in ear­
nest.z 

1 Subeequently, USSR concluded balateraJa wath the UK CDecember 19. 19117) and. dunnc 1968, Wlth 

Holland. France. BelgJum. and Indaa. 
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April 24 • Soviet Embassy <Washington) approaches Pan Am Vice Presi-

0 dents to discuss possible Pan Am service to USSR and Pan 
Am-Aeroftot commercial relations. 

May 17 State and CAB authorize Pan Am to continue exploratory dis-
cussions; low-level negotiations in Moscow between Pan Am 
and Aeroflot lead to conclusion of routine interline ticketmg 
arrangements. 

June 29 Tripartite proposaI for exchange of air services hetween West· 
ern countries and USSR is included in U.S. l7-point program 
for promotion of East-West contacts, recommended by NSC,and 
approved by Presid~nt. 

Nouember 4 Souitt mtlitary suppressIon of Hunganan upnsing puis tempo· 
rary damper on enthusiasm (or East· West contacts, resuitmg in 
one·year hIatus. 

1957 

Oëtober 28 U.S -Soviet discussions on cultural exchanges begin in Wash· 
ington. One of 52 proposaIs submitted by Soviet delegatlon 
otrers "agreement in principle on the establishment of recipro-
enl direct air transportation between U.S. and ussa" 

November 29 U.5. delegation supports the proposaI, provided the air trans-
port services would he conducted in accordance with Chicago 
Convention and standard provisions of more th an 50 bilateral 
air agreements to WhlCh U .S. is already a party.-

December 9 President approves new policy guidance on "U.S. Civil AvlU-
tion Policy toward Sino-Soviet Bloc." Stresses need to n) base 
U.S.-Soviet civil air relations on principle of "equal benefits" 
and acceptance of established international conventions and 
standards; (2) protect U.S. internaI security; and (3) persuade 
other Free World nations to join common poliey to prevent 
Soviet exploitation of agreements for "penetration" and other 
nefarious purp0se9. 

1958 

January 27 U .s.·ussa Cultural Exchange negotiations concludel with 
signing of "Lacy-Zaroubin Agreement." Section 14 of agree-
ment deals-with civil aviation: "Both parties agree in prineiple 
to establish on the bUis ofreciprocity direct air flights between 
the U.s. and the USSR. Negotiations on terms and conditions 'r 
satisfactory to both parties will be conducted byappropriate 
representatives of each Government at a mutually convenient 
date to he determined later." 
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Eebruary­
July 

June 18 

July 21 

July 23 

August 12 

September­
October 

October 18 

November 

December25 

/ 

/ncreased app~heT&Sioll o~r Sou;"t policiu in Middk East. 
culminat"" ln dispotch of U.S_ Monna to Lebanun (Ju/y 14), 
causes controwrsy and second lhoughts 011 des,,'Obe/ely of be/al­
era/ wilhin u.s. government aviatIon commundy. 

Because- Qi" difficulty of reaching consensus on terms of bllat­
eral. Economie Bureau ofState urges Under St!Cretary ta sub­
stitute interim techniCal discussions on limited charter ser­
VIces for full-fledged negotiation of bllaternl. 

InterdepartmeJltal Committee on Internai Secunty (ICIS) 
completes extensive study of internai security aspects of entry 
into U.S. of Soviet Bloc civil airerait. Report sets forth det~llied 
internai security safeguards necessary before any agreement 15 

conc1uded. 

Premier Khrushchev, at Moscow reception. chldes Ambnssa­
dor LeweJlyn Thompson for U.S. footdragging on bllateral, 
claims USSR ready to open negotiatlons "the next day" 

Ambassador Thompson. In 1nformal letter ta head of State's 
Economlc Bureau. pro tests delay, urges Depurtment to move 
promptly to full negotllltlOns to avold Soviet charge that US. 
is stalling. Within Department. Thompson 's vieW8 are strongly 
supported by Office of Eastern European Atfll.lr5 (Foy Kohlerl 

Thompson-Kohler prodding leads ta action: State meets infor­
mally with mterested carriers ta discuss problems of bllateral 

... and ta elicit thelr views (September 11); briefs CAB members 
in Executive Session and obtains their approval of bllateral ln 

pnnciple. proVlded "an economica11y fessible agreement can he 
worked out" (September 22); drafts note to Soviet government 
indicating U .S. readiness ta open negotlations withm 30 day! 
alter receipt of Soviet expression of its views (October 13). 

Note approved by Actmg Secretary Herter and presented to 
Soviet Foreign Office by Ambassador Thompson (October 24). 

Berlin confrontation heats up; Khrushcheu announcea fNouem­
ber 10) determmation to end Western occupa t,on of Ber/ln; in­
formal Mie 10 Western powers (November 27) LSSUIJS su-moflths' 
ultImatum for termmatmg present status, deciarzng mtent to 
abrogate Sauiet Berlin obligatIOns. Resultmg CrtSlS pula off a/l 
thoughla of bilateraL 

Soviet Foreign Office informa U.5. Embassy Moscow thllt mat­
ters rnised by U,S. note ofOctober 24 were under consideration 
by the "competent Soviet organizations" and Embassy would 
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1959 

,lune 16 

July 25 

August­
September 

September 25-26 

September 27 

October 3 

'he informed as soon as tÎleir views were obtained_ (In faet. 
Soviet Foreign Office response was not forthcoming until 
March 31, 1960--iJee below) 

Western concessions at Geneva Forti!l!ln MinUiters Meetmg east' 
Berlin CrlSlS. Eisenhower inVites Khnu;hchev to '"informa'" 
vistt to u.s. 

Pan Am President Juan Trippe, accompanying Vice PresIdent 
Nixon on "Kitehen Oebate" visit ta Moscow, meets informally 
Wlth Col. Gen. Evgeniy Logmov ~ Chief of AerotIot; discusses 
airline aspects of exchange of tIights. 

C'. 
Preparatory technical d~ions of negotiating problems 
resume within U.S. government;. particularly between FAA, 
CAB, and State; detailed analysis made of UK-USSR agree­
ment; decision reached to follow roughly same three-part for­
mat:t'll a basic agreement between the two govemments, (2) a 
technical annex relating to safety matters-airworthiness. atr 
traffic control, airports and avionics-and (3) an intercarner 
agreement-subject ta govemment approval--<ovenng com­
mercial and airline operating aspects, such as rates and 
capacity. 

Khrushchev. at Camp DaVId meetlng wlth ELSenhower. wlth­
draws tlme /imlt on Ber/ln ln exchange for ELSenhower agree­
ment ta BIg Four Summ,t Ln 1960. Ushers ln "Spmt of Camp 
DavuL .. 

Genernl Loginov, accompanying Khrushchev on U.S. viSIt, 
agnin meets with Juan Trippe, at Pan Am headquarters ln New 
York; Loginov eager to begin service by summer 1960; holp,s out 
prospect of15,OOO-20,o6o Soviet tourists; proposes exchange of 
airline technica1 delegations to inspect each others' airport and 
aviation facilities; suggests U.S. use its good offices ta persuade 
Scandinnvian countries to grant Aeroftot overftight rights on 
its route ta New York. CSuggestionîs in sharp confiict with U.8. 
govemment effort ta develop "common poliey" among NATO 
countries on Soviet civil aviation "containment" and insistence 
on strict reciprocity.) 

State COffice of Aviation) concludes USSR attempting to bypass 
U.S. govemment by having Aeroftot deal directly with Pan Am, 
in attempt to settJe major issues between carriers to make 
subsequent governmental negotiations perfunctory; State asks 
Pan Am to refrnin from further talles, not send technical dele­
gation to Moscow. 

\ 
\ 
\ 
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November 21 Cultural Exchange agreement extended for two more years; 

0 provision on exchange of air services again incorporated in new 
agreement. 

December 2 Congressman Ernest Gruening (Dem., Alaska), in letter to 
Khrushchev, expresses hope that regular au servIces might 
soon be established across Bering Strait between Alaska and 
Siberia. 

1960 

February- U.S. Embassy Moscow gives informa! indications to Soviet For-
March eign Office that if they wish to negotiate au- agreement, they 

should reply to U .S. note of October 24, 1958. 

March 31 Soviet Foreign Office informs U.S. Embassy Moscow that 
USSR is ready to open negotiations in April or May but submlts 
no pro~ drai1: agreement or substantive proposaIs. 

April 22 U.S. replies, indicating April-May preempted by other corn-
mltments; proposes negotlatlOns open July 18 m Washmgton, 
urges USSR ta submit own proposed draft. 

April- Intensive interagency preparations for forthcoming negotla-
July tions. Agencies agree ta depart from U.S -standard liberal Ber· 

muda-type agreement in Soviet case; on securlty and economJC 
grounds, restnctive type is thought to provide greater seeunty 
control and protection for U.S. carrier. CAB/FAA produce ce-
draft of UK/USSR agreement, incorporating detailed safety 
provisions in technica1 annex, sin ce USSR not member of 
ICAO, and detailed rate provisions in mtercarrier agreement, 
sinee Aeroflot not rnember of IATA-carrler agreement ta he 
supervised by government and subJect ta approval of CAB. 

May 1 U-2 shot down over SovÙ!t temtor;; wrecks Four·Power Summtl 
schedu/ed to open ln Pans laler m ,!,on/h, casts pa// ouer Us.· 
Sov,et relatIOns. 

May 26 General Loginov holds press conference in Moscow indicatmg '> 

Aeroflot still planning ta negotiate air agreement-much t.5l 
surprise of U.S. agencietl, in view of post-U-2 atmosphere. 

June 7 Soviet Foreign Office formally accepta J uly 18 date for opening 
of negotiations . . 

July 4 Soviet Foreign Office transmits Soviet draft civil air agree-
ment through U.S. Embassy Moscow; drafl; subjected ta inten-
sive study by interagency preparatory group; found grossly 
inadequate on many points. 
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July Il 

r 

July 13 

July 14 

August 1-23 

September 3-30 

1960-1961 

Nouember­
January 

1961 

January 19 

January 20 

-
RB-47 aircraft shot down by Soviet mterceptors ouer Barents 
Sea; crew captured and detained. 

After consultation with NSC, State, Defense, and CAB, Secre­
tary Herter telephones President Eisenhower at Newport in­
forming him that~ in view of the Rl947 incident, those as­
sociated with civil air negotiations "all want to see it post­
poned." Eisenhower approves ten ofaide-me~oire to be deliv­
ered to Soviet govemment which states that ft. ; • Department 
does not believe present would be auspicious time to initiate 
negotiations. " 

Aide-memoire delivered to Soviet Foreign Office and press re­
lease issued in Washington. 

Soviet Civil Air Transport Delegation headed by Aeroflot 
Deputy Chief Lt. Gen. G. S. Shchetchikov visits U S. as' guests 
of FAA, under 1959 Cultural Exchange Agreement; inspect 
U.S. civil aviation fadlities. 

U.S. Civil Air Transport Delegation. headed by FAA Adminis­
trator Gen. Elwood R. QUésada, visits USSR as guests of Aero­
Bot, reciproca.ting Soviet visit to U.8. State instructs delegation 
that discussion of bilateral is inappropriate until Soviets re­
lesse RB-47 crew. 

Change of Admmistratwn rEiMnhower to K~nn.edy); Soviet 
Govemment unofficiaily signais readiness to release RB-47 cre'J} 
once MW Administration talees olfice. 

\ 

General Quesada, in letter to Secretary of State Designate 
Rusk, cautions that "it will be neither possible nor wise to 
negotiate a [standard] agreement with the USSR." Argues, on 
basis of recent delegation observations, that "it will be neces­
sary to negotiate the most detailed of arrangements" ü U.S. 
carrier is not to he placed at great disadvantage vis-à-vis Aero­
Bot. 

President Kennedy assU17U?S offiœ; launches diplomatie initUl­
tillf to creatlless vituperatiue u.s.-Sov~t atmosphere: uzstrocts 
Âmbassador Thompson to dÙJcuss with Khrushchev whok sp«­
trum of u.s.-Sovùt rtlation& Âs practical /irst step, suggats 
prompt rev;,w, through diplomatie channels, of past proposais 
praented by eitMr side. 
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January 24 

January 24 

January­
Febrùary 

February 16 

February 21 

February­
March 

March 21 

March 24 

March29 

March29 

. --

Arnbassador Thompson. in discussion \Vith Khrushchev, indi­
entes U.S.--readines8 to undertake negotiation ofair agreement 
(as weIl as open discussions on establishm~nt 01 U.S. Consulate 
General at Leningrad and Soviet Consulate General in New 
York) 

Khrushcheu orders release of RB-47 crew; expia ms 10 A mbassf)· 
dor Thompson thal act was dellberateJy timed to benefit the new 
Administration. 

Interagency working group (State. CAB, F AA, Defense, ,Com­
merce) reviews status of bilateral. Principal issues: (1) basic 
agreement-which version to adopt: U.S. redraft of UK·USSR 
version or CAB redraft of Soviet version? (2) technical annex­
how to deal with airworthiness: (3) intercarrier agreement­
Pan Am fears operation would he "fraught with problems and 
~onomic 1088"; (4) security precautions-agreem,nt on routes 
and technical stops; (5) U.S. aviation policy taward Soviet Bloc 
-inherent conffict between that poltcy and bilateral; (6) tac· 
tics, timing-U.S. versus Soviet initiative. 

In memorandum to the President, Secretary Rusk seeks ap­
proval for extending mvitation to Soviet govemment to resch· 
edule negotiations "in general context of improving relations 
wlth the USSR. Il 

President approves; Departrnent gives Soviet Embassy aide­
memoire indicating U.S. prepared to begin negotiatlons in 
Washington; promises to transmit draft agreement to Soviet 
government in 30 days. 

Interagency position hammered out in five successive State 
drafts. Principal sticking points: (1) security aspects (Defense 
concem over Bight paths. technica1 stops, alternate airports); 
(2) export control (Defense and Commerce objections); and (3) 
intermediate traffic points (CAB~ reBecting carrier prefer­
ences). Di1ferences largely resolved. 

Draft 5 approved by White House; President requests prepara­
tion ofstatement ofU.S. neg6[iating objectives for rus approval. 

Approved draft transmitted to Soviet government . 

Copies ofdrafl: circulated ta NATO and other friendly govem­
ments with assurances that. agreement does not signify change 
in U.S. aviation policy. 

CAB briefs U.s. carriers confidentially on special nature of 
proposeà agreement. Points out that agreement departs 
sharply from normal Bermuda-type for reasons ofsecurity and 

'! ---
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April 14 

April 26 

May 12 

May 20 

June 3-4 

JuJy 3 

July 18 --
July 18-

August 4 

• 
-
~-i'" 1" } ~ 
c-;'-"~ 'H"~': .. - ' 

-

because USSR not member of ICAO and Aeroftot not member 
of IATA. Restrictive chamcteristics: Cl) provides for service 
only to terminais in each country, M "bey,ond rights"; (2) only 

- - one carrier designated by each country; (3) capacity predeter­
mined; (4) capacity and rates fixed by agreement between carri­
ers, subject to appnwnJ by b9th govemments; (5) both airlines 
must begin services concurl-ently; (6) Services of both can he 
suspended by either govemment; (7) agreement can be ter­
minated on six montr..s' notice. 

;Il 

Statement of U.S. negotiating objectives, prepared by State's 
Office of Aviation. receives President's approval. is distributed 
ta members of U.S. delegation as negotiating instructions. 

White House appoints James M. Landis, Special Assistant to 
the President, to head .U.S. negotiating delegation. 

Khrushcheu revwes idea of meeting with President Kennedy; 
idea pf'f!Sumed dead after ,ll-faled Bay of Plgs landing (Apnl 
17); Khrushchev proposes meeting in Vienna, early June. 

Soviet Foreign Office proposes June 21 date for opening 
negotiations on air agreement; U.S. eounterproposes later date 
of July lB. Reason: to give U.S. more time to observe Soviet 
behavior on Laos, nuclear test ban, and Berlin issues; if trend 
of increasing Soviet intransigence continues, U.S. prepared ta 
declare another postponement. 

Kennedy has '!Jomber" meeting wllh Khrushcheu at Vienna. 

Soviet Foreign Office accepts July 18 date for opening negotb­
tions. 

Negotiations begin in Washington. U .S. delegation, chaired by 
Landis, ïncludes State, CAB, FM, Defense, Commerce repre­
sentatives, and Pan Am Vice President as observer. Soviet dele­
g&tion headed by Loginov, Chief of AeroBot. 

In cordial atmosphere, eleven plenary sessions and countless 
working-group sessions result in agreed tan of intergovem­
mental air transport agreement, including two Annexes and 
Agreed Minutes. 

( , . 
Interca.z:rier agreement negotiated between Pan Am and Aero­
flot. Pan Am team headed by Executive Vice President John . 
Les1ie, with Secor Browne of MIT as ConsUltant and Joseph 
Watson of CAB as U.S. government observer; Aeroftot team 
headed by Viktor Danilychev. Chief. International Relations 
Bureau, Aeroftot. 
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July- U.S.-Soviet ~lati~ns deteriorate steadi"'" Berlin. 

August 

East German tmops occupy East- ~est Berlin crossmg points: 
begln constructlon of Berlin WalL 

\ 

President confers with Secretary Rusk and Assisbnt Secre-
tary Kohler; decides Ume not appropriate to Sibrn bilateral :lir 
ngreement; authorizes that text agreed by _n~otlators be ini-
tialed ta record satisfaction with agreement per se. but actual 
signing and implemenbtion he postponed.to "more propitious 
time." 1 

August 21 Text initialed by Deputy Under Socretary U. AleXIS .Johnson 
for U.S. and Gen. Loginov for USSR-U.S,.sovlet aViation rela-
tions go into long, deep freeze. 

1962 

Spring Intensified State Department efforts ta eon~in Soviet cIvIl 
aviation expansion especia1!y into Asia. Afrlca. and Latin 
America. 

July 10 Joseph Fitzgerald appointed to h'ead State Department's pro-
gram to counter Soviet "aviation penetration," Laùnches 
poliey reassessment. 

(Jc:taber 15·28 Cuban lWissile Crl.SLS-dimax ln U.S.-Svvlet confmntatlon. ln 
Ils aflermath. Khrushcheu and Kennedy reduuble efforts ta re· 
lurn to "sensible norms of mternatlOnal re/atLOns. " 

November 15-17 Lt. Gen. Shchetdukov, Deputy Chief of Aeroflot, on visit ta 
Washington for ,ceremonial inauguration of Dulles Airport., in-
forms F AA Administrator Najeeb Halaby that Soviet govern-
ment has empowered him to sign bilateral; Department in-
forms him thllt U.S. government considers time not yet propl-
tious. 

1963 

Win ter· Khrushcheu more receptiue on nuclear test ban taills. 
Spnng 

March 26 President asks Secretary Rusk ifthis is a good time to sign air 
agreement, as inducement to USSR ta move on test ban treaty 
and other issues. ~ 

, 
April 1 Rusk, in mema to the President, expresses Department's view 

that "there have been no d~velopments in the international 
situation which ... make it àny more desirable to sign this 

O~ 
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April 4 

June 10 

Juiy 28 

Afgust­
September 

September 4 

September 18 

.' 

agreement now" Argues that conclusion of agreement would 
"senously impair UB ablhty to persuade underdeveloped 
countries to refuse the USSR overfiight and other air rights." 
Feels there would firs't have ta be "sorne .development repre­
senting a major step ln Improvlng our relations [e g. nuclear 
test ban. modus vwendlover Berhn) before signmg would be ln 

our lnterest " Obse~ that Soviets appear to be ln perIOd of 
reassessment of policles toward West. "We da not feel that. at 
thlSjuncture. our wilhngness to sign the aIr agreement. WhlCh 
is of tel~t~vely mInor slgnificance. would tlp the scales." 

Secretary Rusk approves new pohcy statement on US -Soviet 
bllateral. developed as part of Fitzgerald reassessment. Key 

- Portion of statement: "The entry of a US. carrier into the 
USSR is of little economlc value 10 the US. and involves no 
slgnificant element of national prestige. We should not enter 
lnto an air services agreement wlth the Soviets as long as the 
advnntages ta us" :lre outwelghed by the disadvantages. and 
especially whlle we can hope by such a policy to prevent or 
mhlblt the penetration of develoPlng countnes by the Soviets 
through air services agreements. Soviet entry mto the US is. 
on the other hand. a matter of great politlcal Importance ta 
them and 18 a substantlal concessIOn WhICh the U S can make 
at an appropnate time . _ Beca.use of the polItlcnl dlSadvan­
tage for the US. mvolved ln bilateral U S.-USSR air seI"Vlces. 
the institutIOn of such servICes should he consldered only fol­
lowmg a major Improvement ln general relatIOns between the 
two coun tries " 

PresIdent Kennedy olfers "Strotegy of Peace" to Commun..st 
wor/d ln major Amencan Un wersl t y speech. 

Nuc/ear test ban Qgreem.ent conc/uded by Khrushcheu and Har­
nman in Moscow. 

Renewed consideration of pros and cons of aIr agreement 
witlun State and CAB 

CAB Chairman Alan Boyd. in letter to Secretary Rusk. reports 
Board's negatlve view of bilateral. Argues that, in aVlation­
economics terms. agreement disadvantageous to U.S: route of 
marginal value ta US. carrier. of considerable value to Aero­
fiot; Soviet nonmembership in ICAO and IATA creates awk­
ward technical and rate control problems; Board opposed ta 
signÏng. -

Interngency Committee on International Aviatlon Pohcy 
CICIAP), chaired by Under Secretary Harriman, convenes ta 
discuss air agreement, in response to President's exP~ 
desire ta sign agreement now. Consensus ofiCIAP: no insupera-
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September 24 

September 28 

October 10 

October Il 

Novem ber 22-26 

November 26 

December 7 

December 11-18 

Oecember 19 

ble ddficultles to prevent consummatlOn, If consldered deslro­
ble for polltlcal reasons; however. slnce bpnefits of agreement 
are greater for USSR, US should seek addltlOnal concessions. 
such as Soviet approval of leased teletype Une to U S Embassy 
Moscow. or conclusion of Consulur Convention 

Test ban treaty ratlfied by U S_ Sena te. 

Secretary Rusk. durmg talks wlth Soviet Foreign Mlntster 
Gromyko olt UN General Assembly sessIOn ln New York. Indl­
C:ltes US consldermg Imtwtmg techmcal wlks wlth USSR ln 
connectlon wlth planned VISlt to USSR by F AA Admlnlstrator 
Halaby , 

President Kennedy. at slgnlng of test ban treaty ln Washing­
ton. mforms Gromyko th:lt US IS now ready to dlscuss techOl­
c:l1 aspects of air agreement. to carry forward momentum of 
post-test-ban atmosphere 

Senator Mike Monroney (Dem . Oklahoma) dunng courtesy 
VISlt by Department officers. expresses oppositIOn ta bilJtcr::d 
both on economlc and InternatlonJI relations grounds 

Preszdent Kennedy assasslnated PresIdent Johnson. deter­
mzned to sustaln Kennedy mnmentum toward easznJ..! world ten­
SIOft, seeks "10 find common ground on fesser problems tn 
lnJect new h(e znto taLks wlih the Russzans on severa 1 problefTL<; 
on whzch we had made httle or no progress ln the past "1 

Soviet Deputy Premier Anastas Mlkoy:ln. In Washmgton for 
Kennedy's funeral. tells President Johnson Soviet government 
sttll very much Interested ln air agreement 

President Johnson mstructs Halaby "to sol ve any rem.llnlng 
techOlcal problems Impedlng an air agreement" dunng hl.S Im­
minent vislt to Moscow. 

Halaby holds extensive techmcal discUSSIOns wlth Mlntstry of 
CivIl Aviation offiCiaIs ln Moscow Agreement reached on 
agenda of techmcal ISSues to be resolved, but Soviet OffiCÙlls 

inslSt bllateral must be Signed before techmcal issues can he 
dealt Wlth. At subsequent press conference. Halaby lndlcates 
agreement expected to be Signed Wlthm 30 days; thgh~ to com­
mence ln Summer 1964. "The Russlans are ready te Slgn now " 

Halaby Report forwarded te Secretary ofState Wlth Ambassa­
dor Foy Kohler's recommendatwn for favorable declSion on 
slgnmg. 

, Lyndon B Johnson. TM Van~ Po,nl., Holt, Rmehart & Winston. [nc_. New York. 1971. pp 
463-464 
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1964 

January 8 

January 24 

January­
February 

February 13 

February 22 

February 24 

March 20 

P~uient, ln Stale of Umon message. announces us. mtentlo':" 
to eut back ennched uranIUm productIOn by 25 percent. US.­
SovU!t dz.scusslons on Consular ConventIon. Cultural Ex­
changes, and Leased LLne agreement ail show tangrble progress.. 

Senator Thomas Dodd (Dem., Çonnectlcut) appeals to admlOlS­
tration to reconsider WlSdom of entenng lOto air agreement 
wlth USSR; sees no advantage from such agreement. 

Under Secretary Harriman solicits Department's and agen­
des' Vlews on desirabllity ofslgnmg air bilateral. Ambassador­
at-Large Thompson, argumg m favor, stresses "rather nebu­
lous, but important, psychological advantages" of slgmng; As­
sistant Secretary (for Latirt American Aff'rur5) Mann, express­
ing strong opposition, foresees "serious advers~ consequences" 
for our Cuban iSolation and counter-Sovlet penetratIOn poliCles 
in the hemisphere; Assistant Secretary (for Congressional Re­
lations) Dutton urges indefimte postponement, on grounds of 
domestlc and Congressional ,consIderations; AssIStant Secre­
tary of Defense Sloan reiterates long-standing Defense dissatlS­
faction with security and political aspects of agreement; can­
vass of 35 Foreign Service posts reveals none feel US would be 
cntIcized for slgnmg and most feel agreement would he wel­
comed. 

Harriman. 10 memo to Secretary Rusk, summanzes divergent 
views; prepares draft Memorandum to the President listing 
advantages and nsles and recommending "that we should nùt 
prejudice the chances of an OAS agreement on the aIr and sea 
ISOlation of Cuba, by agreeing now to sign. ,. 

u.s.-SouU!t Cultural Exchange Agreement for 19fi4.1965 
stgned. 

Rep. William Minshall (Rep., Ohio) inserts in Can.gresslonal 
Record Robert Hotz editorial in AviatIon Week, strongly oppas­
ing bilateral. 

Joint Senate-House Republican Leadership issues formaI 
statement opposing signing of agreement. Statement points to 
repeated Soviet shootdowns of USAF aircraft over East Ger­
many (T-39 in January, RB-66 in March>; questions safety of 
commercial airlines in Soviet airspace; also cites unequal be­
nefits of agreement, increased espionage danger, taClt encour­
agement of Soviet infiltration in Latin America. 

April 4 In response to Presidential request, Secreta..-y Rusk sends 
~ - --Memorandum ta the President reviewing pros and cons ofslgn-
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June J 

July­
November 

Octaber 15 

November 10-12 

December 9 

1965 

February 15 

August 5 

mg now Proposes postponement of declSlon m Vlew of hkely 
Congresslonal and domestlc opposition for followlng too c10sely 
on the heels of other agreements mcreasing tles wlth Russla 
and the T -39 and RB-66 incidents. and ln order not to JeQpnrdlze 
pend mg OAS action on air and sen Isolation ofCubn. Secretary 
recornmends "thàt the deslrabl!ity of signature be assessed 
agam. once prospects for action under OAS resolutlOn have 
been exhausted." 

Consular Conuentlon. /irst bllateral trroty between US and 
USSR. slgned ln Moscow. Meets heauy CongresslOnaJ Opposl' 
tzon. rSenate ratl/Ïcatwn delayed almast three years l ) 

CongresslOnal Opposition and requlrements of Presldentlal 
eleçtlOn cnmpalgn- keep air bllaternl suspended even though 
OAS effort had failed. 

Khrushcheu ousted. replaced by Brezhneu-KosygLn "wllectwe 
leadership, .. 

Bnef Aurry of actlvlty followlOg' Presldentlal electlOn Depart­
ment conslders deslrabdlty of slgnmg air agreement as good­
will gesture to new Soviet reglme. Under Secretary Hamman 
and Ambassador Thompson advise Secretary Rusk not to ralse 
subJect wlth President. ln Vlew of uncertalOty over new Soviet 
leadership. SOVlet nonpayment of Its UN dues. and pOSSible 
negatlve effect on Sena te ratificatIOn of Consubr ConventIOn 

President Johnson and Secretary Rusk revlew wlth Soviet For­
eign Mmlster Gromyko whole range of multzlateralU_S -Soviet 
issues (nuclear proliferatIOn. disarmament, "German Peace 
Settlement," Vietnam, East-West trade) PreSident expresses 
deslre to move ahead on bLiaterol issues, cltmg Consular Con­
vention (now pending Senate ratification) and hlS hope to pro­
ceed with civil air agreement "aller appropnate CongresslOnal 
consul tatlons. " 

F AA AdmmlStrator Halaby reminds Secretary Rusk of need ta 
move fast on air bilaterallf service 1S ta begm in tlme for only 
profitable summer season. Ambassador Thompson replies (Feb­
ruary 27) that "there has been no decislOn ta Slgn and outlook 
for near future remaios unclear " 

Secretary RWfk. testifying before Senate Foreign RelatiOns 
Committee in support of Consular Convention, explains ta 
Senator Hickenlooper that Illr bllateral is stalled "because 
there have been some general problems 10 our relatlOns that 
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1965-1966 

1966 

February 15 

June 10-22 

June 13 

June 13 

July 11 

July 15 

o 

have stood in the way, . [but It IS an areaJ where It mlght be 
possible to move when the opportl.lntty arises .. 

Deepenmg US combat lnuoluement Ln VIetnam. and publLc 
fl?Sentment of Soulet assLStance to North V,etnam put cru,l aIr 
b,laterai Ln deep (reeze once more 

reIS issues revised guldelines on "InternaI Securlty Safe­
guards" applicable to SovIet Bloc aJrcraft entenng US., reVl-
910ns designed to coyer charter fhghts as well as seheduled 
serviCes. 

Pan Am Board of Di rectors fly to USSR and Eastern Europe in 
Pan Am 707, on annual "familianzatlOn tour", are eordlally 
recelved ln Moscow and Leningrad by Gen Loglnov and Aero­
fiot officiaIs. 

State Department's European Bureau takes initiative to re­
Vive air agreement Issue. Argues ln memo to Secretary Rusk 
that "air agreement iS the only feaslble step we can take at thlS 
time to gtve positive content to our repeated professIOns that 
we desire an improvement in our btlateral relatIOns wlth the 
ussa" Prepares draft Memorandum to the President recom­
mendmg President authonze Department to Inform Soviet 
Government that U.S. is wllhng to conclude agreement ln 

November or December. 

Withm State's Economie Bureau, Deputy AssIStant Secretary 
for Transportation Frank Loy, in memo to Assistant Secretary 
Anthony Solomon, reviews past arguments against signing the 
agreement. Finds that these arguments "become less cogent as 
time passes." Points out that Cl) Japan and Canada. two other 
major holdouts. have signed bilaterals wlth USSR or are about 
to; (2) Aerotlot "penetration" ofless-developed countries is no 
longer viewed as great menace; (3) by renegotiatmg better 
route exchange (such as intermediate stop for Pan Am in 
Europe). agreement could be made less disadvantag~us for 
U.S. Recommends concurrence in European Bureau's draft 
Memorandum. 

Canada-USSR bllateral signed in Montreal, permitting ex­
change of services between Montreal and Moscow for AeroBot 
and Air Canada 

Secretart Rusk transmits to President previously drafted 
Memorandum; President holds action in abeyance. white mak­
ing preparations for major new "peaceful engagement" initia­
tive. 
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August 26 Pres,dent, ln Idaho Falls spetCh, stnsses d~t~rmlnat1on ta 
"seek areas of agreemen(jw,th USSRj .. desplle senous d'lfer. 
ences ans mg a uer the VIetnam confllct.. the:-eby helplnl1 to lessen 
lntemattOnal tens,01l3. " Continues work on p~parlng packagf! 
of measures to lncrease East· West t,es. 

September 10 President and Rusk decide to mave townrd slgning of Clvtl air 
agreement. 

September 11-12 AssIStant Secretary Douglas MacArthur II, at Presldent's he­
hest, consults with leading members of Cengress, selicitlng 
their views "before final actIon." Encounters absolutely no ob­
jection from either slde of House or Senate. 

September 13 Rusk, in cable te Embassy Moscow, informs Ambassndor 
Kohler of declSlon; instructs hlm te convey to Gromyko US 
proposaI to sign soonest, preferably at UN session ln October 

September 13-16 State informs CAB, FAA, Department ofTrnnsportatlon. and 
NaJeeb Halaby, now President of Pin Am. 

September 20 Ambassador-at-Large Thompson meets with SovIet Ambassa­
dor Dobrynin; reaffirrns U.S. declSlon to proceed wlth slgnmg. 

September 21 Amôassadors Thompson and Kohler rneet with Pan Am PresI­
dent Halaby in New York. Halaby professes deep anxlety dver 
commercial implications of agreement, clalms It places Pan 
Am "between deficlt and disaster " 

September 22·24 Rusk-Gromyko talks dunng UN General Assembly meetmgs 
achleue major breakthrough on nonproilferatLOn treaty 

September 26 Arnbassador Thompson reports Soviet Government ready to 
sign agreement, but prefers ta "play down" the event. 

October 2 Senator Warren Magnuson <Dem., Washington), on VlSlt to 
Moscow, reveals possibility of signtng. 

October 3 Presidential Assistant Bill Moyers approves issuance day 
early of Press Relesse <coordinated with Soviet Embassy) an-

• nouncing resumption of Pan Am-Aerotiot technical talks look­
ing toward signature. "The air transport agreement," says 
State Department Press Officer McCloskey, "is perhaps the one 
ares where we can make progress in a demonstrable and forth­
coming fashion, without raising broader considerations of na· 
tional policy." 

October 7 Presldent Johnson, in major policJ speech before National Con· 
ference of Edltorial Wnters, reveals "peaceful engagement" 
package long in preparatwn-senes of concrete steps toward 
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October 11 

October 17 

October 18-25 

October 24-29 

November 4 

November 17 

o 

.1 

East· West reconciJUJtlon. LLSts concluslon of CIvil aIr agreement 
as one Ô'f-lh.e proposais. 

Pan Am President Halaby, in meeting with CAB members and 
Department representatives, requests authority to institute 
revenue pooling arrangement Wlth Aeroftot if this proves 
necessary. Alarm at potential Pan Am inability ta obtain fair 
share of New York·Moscow trnffic and possibility that Aeroflot 
might carry out "dumping, maneuver" ta justify increasing its 
frequencies. Board Chainnan lirulsJlalaby presentation unper­
suasive. Board and State officiais encourage Hàlaby to explore 
possibility of bolstering the marginal nonstop 5el'Vlce with an 
intermediate traffic pOint. 

Deputy Assistant Secretary Loy, in letter to CAB Chairman 
Murphy, suggests that interrnediate points in Europe be added 
ta the route. (CAB subsequently indicotes no objection ta 
suggestion,) 

Series of State-chaired meetmgs held wlth CAB. F AA. Com­
merce. and Weather Bureau to bring 1961 agreement up to 
date and incorpornte minor structural changes deslred by 
USSR. ... 

r 

Series of meetings held between Pon Am Oed by Vice Presi­
dent Shannon) and Aeroftot (led by International Relations 
Chief Oanilychev) in presence of State and CAB observers 
achieve compromises on proposais of both sides. 

AGREEMENT FINALLY SIGNED in Washington for U.S. by 
Acting Deputy U nder Secretary Thompson and for USSR by 
Aeroftot Chief Loginov. Agreement comprises tnree separate 
documents: (1) main civil air transport agreement embodying 
basic principles; (2) supplementary agreement covering tachni­
cal aspects of operating air services; and (3) exchange of diplo­
matic notes containing understandings on tenna and concepts. 
Prior 10 signing, Lay and Danilychev exchanged letters (not for 
publication, though not classified) conceming modalities for 
making future changes in agreed routes. Expectation is that 
service can begin in late spring 1967, providedU.S.-USSR tech­
nical agreement (on safety, navigation, etc.) and Pan Am-;Aero­
fiot commercial agreement (on schedules, traffic matters, etc,) 
are speedily concluded. From this point on, bilateral shifts from 
politica1 to technical arena. 

Department transmits 10 USSR Ministry of Civil Aviation 
(MCA) t'Action Plan" for implementation of agreement; list.s 
&teps remaining and tentative completion dates: (1) exchange 
of laws and regulations and data on facillties (November -
Deœmber); (2) technical conferences in Moscow and New York 
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December 19 

1967 

January 23 

February 16 

March 9 

March 16 

March 16 

March 24 

April 10 

Apnl 24 

o 

(January - February 196:U; (3) exchange oftlight data (by Febru­
ary 1); (4) technicaJ/operntional certIficatIOn of both carriers 
(by March 1>; (5) technical proving tlights by both camers (by 
April 1); (6) inau}urntlon (by May 1). 

MCA approves action plan; insists on strict reclprocity in ail 
steps. 

U.S.-Soviet technical agreement and Pan Am-Aero flot techm­
cal agreement signed ln Moscow Pan Am sounds out Aeroflot 
on possibility of permitting each airline to choose one of six 
intermediate stops in Europe, without traffic rlghts between 
that stop and other country Aeroflot favorably incllned. 

State asks CAB approval for addItIOn of Stockholm, Copenha­
gen, London. as weIl as Amsterdam, Brussels. and Pans, as 
intermediate stops "to make route more economlcally attrac· 
tive to Pan Am" than pure nonstop servIce. State prefers to 
limit list initlally to first three citles. sance these are of most 
interest to Pan Am. Prefers not to include Amsterdam, Brus­
sels, and Paris, on grounds of"undesirable third-country nego­
tlating consequences." Withholding of these three intermedl­
ate poutts 15 desired "to mimmlZe chance of Aerotiot obtammg 
transit rights to Cuba via European points." (Sweden and Den­
mark had aIready granted such rightsD 

CAB approval and DoD clearnnce obtained. 

White House approves amending agreement to include three 
intennediate stops in Europe. 

Aeroflot files applica~ion for Foreign Air Camer PermIt with 
CAB. 

$eriOUB technica1 difficu1ties arise in U.S.-Soviet talks in New 
t ork, mostly over Soviet turboprop TU-114 alrcrnft. (noise prob­
lems, runway length requirements, inadequate airbome avion­
ies, excessive holding-pattern speecH. Aeroflot ftl1lure to provlde 
detailed performance data block! resolution of problems. 

CAB Chief ~iner recommends granting Aeroflot air car­
rier permit. 

Aeroftot files exception to carrier permit condition of USSR 
having to accept "absolute liability" under W~w Conven­
tion_ CAB defers further action on carrier permit. 
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o May 4 

May 

June 1 

June 23-25 

October 24 

November 4 

November 6 

November 17 

November 21 

\ 

\ 

, Assistant Secretary of State Anthony Solomon meets wlth 
Soviet Chargé and other Embassy officIais to explaln hlStory 
and signi1icance of"absolute linbility:' issue. Urges Russians to 
withdraw exception. 

Technical talles essentlally stalled; date of inaugural flight 10-

definitely postponed. 

Aeroftot Chief Loginov informs Pan Am Chairman J U'ln 

Trippe of reluctant Soviet decislon ta abandon Idea of usmg 
TU-1l4 in Moscow-New York service. aWlutavailab'iiity ofnew 
pure-jet IL-62. to be in service last quarter of year. 

Presldent Johnson, Cha,rman Kosygrn hold lnconcluswe, 
disappOlntmg taLks at Glassboro. 

Soviet Ambassador Dobrynin informs AssIstant Secretary 
Kohler Aeroflot pianning IL-62 provmg fhght to New York 
mid-November. 

Soviet-Canadian bllaterol amended to glve Aerotlot "beyond 
rights" in Montreal for New York. 

Soviet Embassy informs Department that Aerotlot proving 
ftight scheduled to arnve in New York (via Montreall NoveM-
ber 20; technical delegations ta arrive a few days earlier to 
resolve aIl outstanding problems. Soviets determined ta hold on 
to November 20 date "like dog ta a bone." 

Aerotlot accepts U.S. route proposais. provtded Montreal is 
added as intermediate stop. Pan Am agrees. provtded stopover 
rights granted on all blind sectors. 

IL-62 proving flight arrives in New York (J. F Kennedy Air­
port). 

November 21-28 U.S. and Soviet technical groups conduct extensive technical 
discussions, airport checkout ftights ta Washington <Dulles). 
Philadelphia (International), and Boston (Logan), 

November 28 

November 28 

Novembel' 29 

Ambassador Dobrynin complains to Assistant Secretary 
Kohler about "CQ.nfused maze" of U.S. multiagency technical 
requirements; asks Kohler ta help "untangle the air negotia­
tians," 

Soviet aide-memoire withiiraws exception to "full liability" 
clause in air carrier permit. 

White House approves addition of Montreal as intermediate 
stop. Soviet and F AA delegations reach agreement on all out-

53 

! 



o 

'1' o 

1968 

January­
Apnl 

May 6 

May 16 

June 3 

June 8 

June 21 

July 1 

July 15 

August 21 

September 5 

standing technical questIons. sign Memorondum of U nder­
standing. Soviet deleglltlOn departs for Montreal on I1-62. 

Prolonged haggling over choice of intermediate points and sto­
pover privlleges creates further delay ln reachmg agrei!men t 
on route amendment. Possibilities consldered mclude. for Pan 
Am. Frankfurt, Munich. Vienna; for Aerotlot. Prague. Warsaw. 
East Berlin; latter eagerly sought by Aerotlot, but would crea te 
great complications in tripartite access and 3lr comdor prob­
lems. 

Agreement finally reached by exchange of notes in Moscow 
Civil Air Transport Agreement amended ta add Stockholm. 
Co pen hagen. London. Montreal as intermediate pomts. wlth 
only one of these points to be served durmg any summer or 
winter season. Only aIr camer permit formahtle5 remalO 
before inaugural fllghts can take place . 
Aerotlot files amended applicatIOn for permit wlth CAB 

Board Exammer recommends grnnt of permit 

Board issues permit. 

President approves permit 

Nuclear Nonproli(eratlon Treaty slgned al Whlte House; agree­
ment reached to begin SALT ta/Ils. 

Aerotlot II.r62 inaugural Bight arnves at New York (J. F 
Kennedy Alrport); Pan Am 707 inaugural tlight departs for 
Moscow, on once-weekly service between the two citles. 

Soviet Army occupies Czechos/ovaklll. 

Sacretary Rusk infortrul Ambassador Dobrynm that second 
AeroBot inaugural Bight should be postponed "becâ"use of the 
current international situation. rI 
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