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INTRODUCTION

Contemporary trends in civil aviation show a noticeable
tendency towards integration of national airline enterprises in many
regions of the world. This attitude springs from the economic reali-
ties of &ir transport, the progress of which has been retarded generally
by excessive competition and, in certain particular regions, also by
such factors as shortages in financial resources and experienced per-
sonnel, inadequate equipment, and, at times, inherent difficulties in
the operation of air services. Current téchnical progress in aviation
suggests that these economic difficulties would be aggravated by the
introduction of such new equipment as supersonic transport aircraft.
However, for the achievement of such multinational cooperations other
considerations -~ such as putual political relations among potential
participants, common history and culture, or sometimes geographical
proximity -- may stimulate the drive towards integration. A4ll thease
we propeose to consider in Chapter I of this study.

A brief outline of the history of the establishment of
transnational arrangements, as well as the earlier discussions that
preceded the Chicago Convention, 1944, will be essential to show the
patterns of these schemes. This will be followed by a discussion of
the problems posed by the Chicago Convention with respect to the
establishment of international airlines possessed of internmational
legal personality,rand especially the questions of nationality amnd

registration of aircraft as understood in the context of Chapters III

(1)



and XVI of that Convention. These questions are discussed in
Chapter II of this work.

The existing multinational enterprises and some of the sug-
gested collaborations will be considered in Chapter III, where their
structure, organization, legal and financial aspects, and other
questions will be dealt with.

In Chapter IV the ;egal structure of the international
airline company is amalysed in & comparative appraisal.

Chapter V considers the present practice of States, parties
to different multinational airlinéé, in their bilateral air agreements
and discusses the modifications that have been found necessary in the

case of such transnational organizations.

(ii:;)")




CHAPTER I

FACTORS STIMULATING TRENDS TOWARDS

TRANSNATIONAL ENTERPRISORY ENTIITIES: AN ANALYSIS

1, Ecenomic Facters

Ever since it became a viable industry, civil aviatien has
been leeked upern by States net merely as & commercial activity or as a
means of satisfying the public nmeed for tramspertatiem, but alse as an
instrument of prestige and an auxiliary ef natienal defence establishment.
Frem the beginning civil aviation has enjoyed a very special treatment
by goevernments, ene of the impertamt aspects of which has been subsidi-
zation by govermments, Today, though it has develeped im many respects,

it is still gemerally considered not te be a self-supporting industry.

(A) The Goal of Self-Supperting Iadustry

The economic realities in many parts eof the world clearly
indicate the need for a cemprehemsive transnational coeperation in
civil air tramspert. The industry by its nature is eligepelistic .l
Wheatcroft has described this phenomenen as one of the most impertant
characteristics of air transport .2 He said: "The matural comditions
of supply are inevitably eligepelistic; it is impessible te envisage |
air routes being served by more than a small number ef airlines,"
This is supported by the fact that the commodity which the airlines

sell is of a perishable nature,




Air transport, like other forms of
scheduled transport, is an industry which
is prone to waste. It is a truism, but

a fundamentally important fact of the
business, that our preduct perishes at.
the moment of its production.>

Statistics relating to the world'ﬁf scheduled airlines
fully confirm this appraisal. The fact is that the average unsold
capacity is close to half of the capacity provided.‘+ Though
there was a slight improvement in the economic performance of
airlines, especially in the years 1962 and 1964,2 the true
situation is, however, screened by subsidies made to the industry
by governments, "interest on loans, payﬁénts to affiliated
companies and income tax".

Since the introduction of the jet&in 1958 the costs of
operation have fallen continuously due to their greater productivity.
Thus total operating expenses per tonne-kilometre available have
decreased nearly 20 per cent since 1958,7 while during the same
period (1958-64) average operating revenues per tonne-kilometre
performed for all services decreased by about 5 per cent.8 When
- considering the international services alone (excluding domestic
services), the Qecline in unit operating expenses was 36% in the
period 1958-1963.9 At the same time and for the same services,
unit operating revenues fell by 15%.10 Thus unit operating expenses
were falling faster than unit operating revenues. The result was

a decline in average load factors, and, at the same time, a

lowering in the break-even load factors. The average break-even



load factor fell from 57% in 1958 to 49% in 1964.11 However,

the overall weight load factor has dropped from nearly 60 percent

in 1955 to about 50 percent in 1965.12 It thus seems as though,

on the average, the airlines made a small margin of préfit. This

may, however, be illusory if subsidies, interest on loans and taxes
are brought into the picture. At the same time about 50 per cent

of the international airlines may well have sufferéd operating

losses. This is expressed in the recent ICAO's Review of the

Economic Situation of Air Transport:

It must be noted, however, that
the unit operating costs of individual
airlines vary greatly from the average
(from about 1.5 cents to about 5 cents
per seat-kilometre or from 2.4 cents
to 8 cents per seat-mile), and those
higher than average operating costs
are in the majority (those with lower
than average operating costs include
some of the very large airlines). It
is estimated that, numerically, about
half the international airlines at
the present time have unit operating
costs of over 2.5 cents per seat-
kilometre or 4 cents per seat-mile
(i.e., over 30 per cent higher than
the world average figure of 1.9 and 3.1J
Fares on these airlines' routes also
tend to be higher than the world
average, but their break-even lead
factors probably lie mostly in the
range of 60 - 80 per cent, many of
them will be still showing a net
operating loss or a very small margin

of profit...1l5

It has been observed that while the airlines of ICAQ

States had suffered from net deficits of $195,000,000 (i.e. 3% of



operating revenues) in 1962 and $42,000,000 (0.5%) in 1963,
their working accounts recorded profits of $97,000,000 (1.5%) and
$326,000,000 (4.5%) respectively in those years.l

In the period 1954 - 1963 the combined revenues (operating
and non-operating revenue, excluding public payments) of the 21
largest member airlines of IATALDS totalled 99.8% of their expenses.16
In the years 1960, 1961 and 1962 they constantly recorded a loss,
until a slight improvement was shown in 1963.17

From 1960 - 1963 only BEA and Swissair, among the eleven
European airlines included in the 21, showed a slight operating
profit,18 tne remaining 9 recording successive losses during the

same period (their revenues totalling only 94.9% of their expenses).l9

The major cause df these unéétisfactory results.would
appear to be @wmrgapacity produced by the introduction of-the:jets,
which resulted in a remarkable decline in average load factors.
It is difficult to justify this relatively poor result when one
considers the technological pregress represented by the introductibn
of the jefs with the resultant decline in unit operating costs.
Much of the blame must be attributed to the existence of a host of
international airlines operating on the world air routes, as a
consequence of which half the available capacity remains unsold.
As load factors fall, subsidies draw heavily on public funds.

The situation looks even worse when certain regions of

the 'orld;exhibiting their own peculiar disadvantages, are examined,



For example, air transport within Westery -Europe "faces both the
problems of short stage operations and short-haul traffic".20
These problems include such factors as reduction in block speed
(compared to long-haul 0perations); lower utilization of aircraft
and crew; higher maintenance costs caused by more frequent landings
and take-offs; higher consumption of fuel} higher costs of
traffic handling; and more competing surface transport. In
Western Europe as in certain other regions (e.g Africa), the
average traffic density is generally low, which compounds the
difficulties. Since most of the routes‘ are 6f low traffic volume
the frequencies on these routes tend to be low, with the ultimate
result of producing low load factors.2l Added to this is the high
variation between traffic peaks and off-peaks, and the politibal
divisions ﬁithin the small‘area of Western Europe. One point of view
i that the problems of ' ihtra-European airlines may have been
caused by their small scale and by intense competition from.non-
Européan long-haul carriers.22

Compafed with Europe, Africa is still a developing régioﬁ.
It is therefore not surprising that the air traffic generated is
considerably lower than European traffic. Furthermore, Africa
exhibits its own peculiarities which give rise to a more urgent
demand for the creation of transnational airlines. These relate
to its inadequate surface transport, the construction of which

is retarded by natural and geographical barriers (for example



tropical forestg,deserts or highlands). In such circumstances
the immediate demands for transport in Africa can be satisfied

through the establishment of efficient air transport at less

23

‘capital expense than surface transport.
With these characteristics air transport in Africa, if
it is correctly planned and coordinated, must ultimately result
in a rate of traffic growth, markedly higher than the average
world annual rate of growth. At present, however, it has a

relatively high level of operating
expenses and revenues. Average

figures for the seven important

airlines of ECA /the Economic Commission
for Afriq§7 States show unit operating
expenses as 30 per cent and revenues as
33 per cent above the world average.

An examination of the elements of
operating expenses shows that the
reasons for the high level of costs
should be sought under the headings

of flight operations and meintenance

and overhaul. Factors that keep

these costs up include under-utilization
of equipment and personnel,the use of
small aircraft necessitated by small
demand, and the continued operation of
obsolecent aircraft. Additional factors
are over~staffing and the wide-spread
need to employ high-salaried non-African
personnel for flight crews and mazintenance
supervision, and the need to have major
overhauls carried out in foreign workshops.

Despite these unfavorable conditions, the financial results
of some of the existing African multi-national airlines show a
constantly profitable trend. " . East African Airways (EAA) the joint
airline for Kenys, Tanzania and Uganda, recorded a net profit of

£1,919,287, (representing 6.1% of its operating revenues) in the



period 1960-64.25 EAA's highest prophit -- £510,258 -- was éarned

4.26 In 1965, its profit amounted to £415,258.27 The other

in 196
enterprisory cooperation known as Central African Airways (CAA), in
which Rhodesia, Zambia and Malawi participate, has also been fairly
successful. After having sdme financiai difficulties in the years
1956-57, (a loss of over‘£hO0,000) CAA managed to reach a break-even
point in 1959-60, and to operate at a profit thereafter.28 In 1960-61
it earned a net profit of £277,032, while the figure for 1961-62 was
£249,462.29 The profit figure rose to almost £ 1/2 million (£485,831)
in 1963-64,”° and reached a climax in 1964-65 of £579,503.”

On the Western side of the African continent, Air Afrique,
the multi-national airline of 12 French-speaking West African States,
has in recent years shown good performance with respect to its traffic
results, so that it may be assumed that it will have a promising future.
Thus in 1964 its tofal tonne~kilometers performed increased by 18.7% over
that of the previous year. in that year the passenger load factor went
up from 54.6% to 55.7%, and the result was even more marked in the overall
load factor: an increase from 59.4% to 65.5%.32 The passenger load
factor decreased slightly in 1965, to 54%, while the overall load factor
also dropped to 63.9%.33 Air Afrique made a profit of $989,000 in the

#.34 In 1965 its revenues increased by 7.1%

35

year ending December 31, 196

over the previous year from $42 millions to $45 millions.
The operating results of some other Africgn Airlines were less

encouraging. Thus the United Arab Airlines suffered a loss of §1,561,000

(7.2% on operating revenues) in the year 1963, although there was an



increase of 19.5% in passenger traffic. Its passenger load factor
dropped from 54% in 1960 to 43.5% in 1964, and the overall load factor
from 65% to 46.1% during the same pariod.36 This airline sustained a
further loss of $525,000 (U.S.) in the year 1964.37 |

Tunis Air, another North African Airline recorded a profit
of 347,290,415 Dinars (about $713,000) in the year 1964.38 Ethiopian
Airlines, after suffering a loss of 2,996,000 Ethiopian Dollars in
1963, recorded a profit of 3,074,000 Ethiopian dollars (approximately
$1,230,000) in 1964.77

In West Africa, Air Congo (Leopoldville) was at a break-even
point in 1964, since operating revenues just covered operating
expenses.40 One of the worst results was that of Ghana Airways
(about which little is publidhed) which suffered a loss of £876,000
in one year -~ this figure relating only to its IL-18 aircraft. The
average load factor for that airline was recorded at the low figure
of 18%.'+1 From this one might suspect that the airline was following
a policy of rapid expansion based solely on prestige and political
considerations.,

It is apparent that the African economy, at its present
stage of development,is not capable of providing heavy subsidies for
air transport. Even the establishment of airlines is a heavy burden
on the Africaﬁ national budgets. Bearing all this in mind,and in view -
of the small amount of traffic generated (about 2% of the world total,42 )

it is surprising to find ,ithat there are today about 50 international .

airlines competing for this low traffic volume 34 being non-African.



This may be constrasted with the 40 airlines serving the larger North

43

American demand for inter-continental links. Such excessive competition
is apt to result in low load factors. The Joint ECA/ICAO Study "Air

Transport in Africa" suggested, as a possible solution to these problems,

subsidisation planned on regional and sub-regional bases, coupled with

a reduction of the number of airlines competing for tmtfzt‘ic.m+ At

present the large number of airlines operating in the African market

suffer from under-utilization of equipment, caused partly by the predominantly

low operatiﬁg frequencies.qs Even considerable reduction in fares and | |

rates would be unlikely to result in a large traffic demand. This will

depend on the rate of development of tourism, * industrial expansion

in the.Affican States and upon their "general économic integration"ﬁ6
Speaking generally, excessive competition would appear to be

one of the principal problems in the field of air tramsport. Its

ruinous effect is felt especially in new underdeveloped markets and

in regibns with peculiar problems. Competition, often cited as providing

a powerful incentive to progressife developmenf of the industry and

serving the interest of the public, does not~ necessarily stimulate

the growth of civil aviation. Rathere.as shown above, by forcing sub-

sidization it draws heavily on public funds while operating aircraft

with half their capacity unsold. Perhaps international -- or at present,

preferably regional -=- organizations of international air transport

undertakings would achieve better results, in that it would save the

waste in air transport. Such organization would be in the public
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interest since it could produce a marked reduction in fares and rates
and thus make travel by air accessible to a large number of people, so
generating new traffic.

Even if, for the sake of argument, competition is considered
to be a good thing in itself, perfect competition cannot exist in
scheduled air transport. Wheatcreft has explained this as follows:

The economist's concept of perfect
competition envisages a market in which
there are a large number of independently actihg
producers and consumers. For a variety of reasons
these essential requirements of a perfectly competi-
tive market cannot exist in scheduled air transport.
The conditions of operation are such that;it is - -
almost impossible to have more than a small number
of airlines serving each individual market. Scheduled
air transport is not a homogeneous commodity but a
different commodity on each route; in other words,
each route is a separate market and there is only
room for a small number of airlines on each route.
It is for this reason that the conditions of
supply in scheduled air tran5£ort are essentially
of an oligopolistic nature... 7

Such imperfect competition has produced new practices which tend to
increase costs -- for example, in=flight cinema _'performances.ly‘8 It has
also resulted in the airlines' tending to over schedule their flight
operations in competing for a wider share of the traffic, thus producing
lower load factors.ug‘ However, as has been pointed out above, the limited
advantages of competition -~ good time-~keeping and regularityﬁg -= can

be realized by international regulation and operation. The choice to

the user of transport is also limited in that he pays the same fare or
rate(on the same route) and boards almost the same type of aircaaft;$D

On the other hand, the drive to achieve safer air transport may be
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better served if excessive competition is curtailed. This will eventually
become the task of inter-governmental regulatory bodies to be established
side by side with their regional enterprisory air transport organizations.
While States have long acknowledged the necessity of regulating
competition on their domestic air routes, they have to date refrained from
adopting a comparable system on their international air routes. The
curtailment of unnecessary competition was seen by the United Kingdom's
Delegation to the 4th ICAO Assembly (1950) as one of the primary objects
of international ownership and operation of air tramsport. However,
though affirming the soundness of a comprehensivé global scheme, they
considered regional organizations the practical course to be undertaken:

Many countries have adopted the

policy of regulating competition between
domestic airlines operating on their
internal routes, either through a licensing
system or by creating organizations, such
as State owned Corporations, enjoying a
monopoly of scheduled air transport services
or by a combination of both. The object of

"~ these policies is to control competition
in the interests of the efficient expansion
of the industry and of the peed of the public
for safe, economical and assured provision
of air services. There is m@ similar
control of international air transport develop-
menteses -/ Internationqg7 services are often
duplicated on individual routes, thereby
duplicating the cost of overheads and route
organization and increasing unnecessarily the cost
of development and operation... As a result inter-
national air transport development is relatively
uncontrolled, from the competitive standpoint,
and is in marked contrast with the regulated
systems introduced by many countries for ensuring
the efficient and progressive expansion of their
internal services to meet the public need. 32
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These observatiohs may equally apply to current conditioms, since inter-
national air transport remains largely unregulated in its competitive aspécts.
The argument advanced by the advocates of competition does not

have full force. Their primary premise is that transnational undertakings
'in air fransport "would curb initiative, would leave insufficient scope

for creative inpuises..." and would inérease "the influence of political
considerations in atviad;ién.”s3 However, it can be argued that inter-~
governmental bodies could undertake the task of promoting the public
interest by fﬁnctioning as regulatory bodies to the transmational under-
takings concerned. At the same time, there would still remain some degree
of éompetition on international air routes, though it would probably

be of a very limited scope. On the other hand, the existence at present
| of excessive competition has aggravated powerful political influences,
which eventually negate any progress towards liberalization in the grantingl
of traffic rights. Hencq the most feasible solution to the present
difficulties, based on sound economic considerations, would seem to be

the establishment of multi-national air transpert enterprises.

The economic considerations of sound commercial business call

for large;scale undertakings. Thus a large commercial venture would
result in relati¥ely smaller unit costs. In air transport, where the
traffic supply is limited, this means serving routes of higher traffic
density with the more economic, larger aircraft operating at greater frequency

and achieving remarkably better load factors.su This will ultimately result
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in lowering fares and rates and thus «gain new traffic. The public need
would in this way be more adequately satisfied; in addition, the need for
subsidies would end.

The need to establish such enterprisory organizations in
developing regions is more urgent than in developed countries. As has
been pointed out, the operation of an airline draws heavily on public
funds in regions such as Africa. If subsidization, both direct and
indirectyis added to this in order to keep the national airlines flying,
the burden upon national economies may become unbearable. Sonsidering
the higher-than-average costs of operating an airline in the developing
_countries and the fact that traffic is remarkably low, the joining of
efforts in multi-national enterprisory organizations appears to be the
only sound solution.

This idea secured general support in the African Air Transport
Conference held in Addis Ababa in 1964.55 There in a study presented by
ECA, the Continent was divided into three sub-regions with the aim --
of amalgamating and merging the existing State-controlled national airlines
into one enterprise within each region. The proposed airlines were to
carryabut inter-State services within Africa as well as_air transportation

56

on other international air routes. Although some delegates even felt

that the establishment of a single Pan-African Airline might be the optimum

solution such measure was considered premature.57 The Conference further

58

recommended consultations between governments in each sub-region, for

59

the creation of the desired joint airlines.
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(B) The Effect of the Introduction of Supersonic Aircraft

It has been estimated that three versions of supersonic

aircraft will be put into service during the period 1971-74. Plans
for the Ffanco-British "Concorde! indicate that it will have a smaller
capacity and shorter range than the United States supersonic version.
Maxiﬁum passenger capacity of the "Concorde" is expected to be 140
passenger seats, which compares with 250 seats for the United States
SST, and 121 seats for the Soviet Tupolev (TU)-144, While the cruising
speed of the "Concorde"will be 1,450 m.p.h (Mach 2.2), that of the U.S.
SST is expected to be 1,800 m.p.h. (Mach 2.7), and that 6f the Russian
Tu-144 1,550 m.p;h. (Mach 2.31§O Total operating expense per seat-mile
has been forecast at 2.8 cents for the "Concorde'" and the Russian Tu-1ih
and 2 cents for the U.S. SS-T.61 Unit sale price of the "Concorde" is
estimated at approximately $16 millions,62 and that of the U.S. SST
at $28.2 millions.63

| The new superéonic era will call for readjustments in many
fields ~- for exémple, airport traffic handling; strengthening of.airport
runways; extension of aircraft parking areas; improvement of refﬁelling
facilities; expansion of air traffic control, weather forecasting and
overhaul and maintenance facilities.64 All these aspects will involve
unprecedented costs. For example, the expansion in the weather reporting
system would call for faster and more accurate foresasts, with a consequent
. need to increase the usual four-time—a-déy method since no forecast could
be fully relied upon if given for a period in excess of one hour. The
pfesent system of transmitting these forecasts to pilots would soon.be

-

inadequate to cope with the pressing dinandaofosﬁpersonipatraggport.ss
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Leaving aside the new ground costs, the capitai expenses of
the supersonic aircraft themselves will find many airlines, and even
their @overnments;unable to compete with other larger airlines when the
race for ﬁew equipment starts.

In addition, forecasters predict that their estimated cost
of operation will be constantly higher than those of the jets.66 The |
most‘optimistic estimation is that unit costs for the o?eration of the
supersonic jet to be introduced in 1974 will be 10 per cent abové those
of the sub-sonic jet in 1963. This will eventually result in a break- .
even load factor of 60 per cent if fareS'dgcline at the rate of one
per cent annually, or 74 per cent if they decline'at‘the rate of 3 per

67

cent. This is, in fact, the estimte for the higher version of .
supersonic aircraft with a capacity of 250 seats. The smaller version
(Mach 2.2) reveals even higher break-even losd factors, estimated
between 65 per cent and 76 per cent.

It thus becomes evident, that with the present state of
competition and the relatively slow rate of traffic growth (estimated
at 12 per cent annually), the economic situation of scheduled air trans-
port might worsen. This calls for abandoning wasteful competiti§n and
the organization of the industry in enterprisory undertakings in develop-

ing regions, as well as in developed areas which have peculiar difficulties.

2e Other Relevant Factors

a) History and Politics

So far, efforts to establish multi-national enterprisory

organizations in air transport have been productive only in a few

insfances. Until recently the number of multi-national airlines was
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limited to four (the Scandinavian Airlines System (SAS), East African
Airways (EAA), Central African Airways (CAA) and Air Efriéue). On

May 15, 1966 a new multi—hational airline was created whem Singapore
and Malaysia concluded aﬁ agreement by which Malaysian Airways became
their joint airline (together with the Government of Brunei which holds
0.96% of the capital). Pursuant to the Agreement Malaysia and Singapore
shall each contribute 23,74% of the capital,;to a total of 326,287,400.68
'n TUPAIR is another proposea'joint enterprise, whiéh has the ultimate aim
of gradually integrating the fhree nétional airlines of Turkey, Iran and

" Pakistan. This move, which started in Pakistan in 1964, follows the

recent conclusion of agrecements of a commercial and political nature

among the thrée countries.69 In order to éttain the goal of complete
merger of;their airlines, these Governments have set up a Regional
Planning Council (RPC) for their Regiohal.cooperation for Development
(RCD). The RPC is to consider cooperation in such matters as the
rationalization of Flight equipment, personnel training and standards
of operation. Each national airline would peeserve its identity, and
merger would come gradmally. As a step towards theif gradual cooperation
Iranair and Pakistan International are expected to start operating on
their new route to Europe, through Istanbul in the summer of 1966.70

Although it is recognized that considerable economic benefits
accrue to participants in such co—opefative ventures, one of the main
reasons for the frequent failure to attain such cooperation would seem
to sfeﬁ from the diverse political objectives of States. A major

prerequisite in this respect is that potential participants be convinced
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that cooperation through a joint enterprise will not be inimical to

their separate national interests. When there is ia history of fruitful
cooperation within an area and absence of serious political contradictions,
the incentives for joint economic undertakings will be strong and the
prospect of agreement good. Economic necessity alone, as experience
degionstrates, will not be sufficient to secure agreement.

The fact that there is a common history in a region may be one
of the sfrong motives towaraévecbnomic integration. The Arabs, for exémple,
hadqehthrié§<of continuous intercourse in the form of travel, trade, inter-
marriage, and the sharing of a common history. Although divided in nation-
States they are basically the same people. Their present political
divisions may be related to the historical process of the gradual dis=-

71

integration of the Ottomen Empire. There is, however, a general move-
ment towards political integration, although it has experienced certain
failures in practice -- for example, the break-up of the union between
Egypﬁ and ‘Syria in 1961. Th&s movement towards integration is retarded

by such political factors as the opposition of royal houses to the creation
of a single Arab State; as advocated by Arab Socialist leaclers.V2 Specific
animosities prevalent among these States may be regarded as the most
important factor operating against any kind of integration,vwhether
political or economical. It may be witnessed in the retations of Iragq

& Egypt and Saudi Arabia (concerning Yemen); Egypt and Tunisia,

and Kuwait,
and in Egyptian relations with many Arab countries at different times,

depending on the changing political situation in the Arab World. At
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present, there 1is a great risk that the "armed sfruggle" in Yemen may
be renewedyin which event President Nasser had already threatened to
inVade Saudi Arabia.74
There #ee also continuous political differences between Egypt
and Tunisia. These may be reflected in the pro-western foreign policy
of President Bourguiba, his differences with President Nasser over the
problems of the Palestinian refugees, and his refusal to break diplomatic
relations with West Germany.75 During the Casablanca Arab Summit Conference
(held on September 13, 1965) President Bourguiba related the worsened
situation of Arab unity to the policies of Egypt.76
On the other hand, there is a new clear trend towards general
ecénomic cooperation and integration in commerce and industry among the
four Maghreb countries (Libya, Tunisia, Algeria and Morocco) as a group
distinct from other Arab countries. A perménent secretariat and an
advisory committee to the four Ministers of Economics weré established as
‘a result of the 4th annual Conference of thé Maéhreb Ministers of Economics,
held in Algiers from February 8 - 12, 1966.77
A Maghreb transportation conference, held from October 6 - 9,
1965, recommendéd inter alia, the establishment of a Maghreb multi-national
~airline, and the setting up of a permanent commettee for each transport
sector (including air transport), together with a "Maghreb Coordinating
Committee of Transportation". Other recommendations of the Conference

included such measures as the pooling of the offices of the national

airlines in Algiers and the coordination of time-tables and schedules.
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Morocco was entrusted with undertaking the study of establishing

78

a Maghfeb Aeronautical Information Service. A preference for such a
Maghreb, rather than general Arab, integration in air transport was
indicated by the delegates of Tunisia and Morocco during the Conference
of Arab Ministers of Transport held in Beirub from November 20 - 2k, 1964.79
Little hope exists for attaining an air transport multi-
national cooperation among the Arab States until politiéal stability is
secured. Bécausg of‘this, cooperation was recently soughf through the
establishment of the Arab Air Carriers Organization (AACO) patterned
after IATA.80 The AACO objectives are not confined §n1y toAagreement on
fares and rates but call for econohié cooperation (through pooling arrange-
ments) and technical cooperation (in maintenance and overhaul) among the
Arab &irlines. However, because of the poiitical disagreements among these
States, it is difficult to predict success for AACO.&J
As ﬁoinfed out above, the absence of serious political differences
enhances the prospects of success in such co-operative endeavours. This
has been witnéssed in the cases of the SAS, CAA and EAA. In fact, because
of the sharp political differences over Rhodesia the Central African
cooperation now risks being shattered: Zambia was recently reported to
be considering the possibility of joining FEAA inétead of CAA.82
Further instances of fruitful cooperation were the jointly
owned and operated British Commonwealth Pacific Airways (BCPA) and the
Tasman Bmpire Airways (TEA). The three participant countries -- Australia,

New Zealand and the United Kingdom -- had close historical and political

relations and #® members of the British Commonwealth.
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In Western Eurppe, despite the considerable experience of
economic cooperation among the Btates members of the European Common
Market (which has the ultimate aim of political integration), the proposed
Air Union has sofar failed to materialize even after prolonged negotiations.
The reasons for this failure seem to spring from differences of opinion
over the economic policies to be applied and in_the allocation of traffic
quotas.

b) Culture

Cultural factors stimulating joint enterprisory acfivities Are
usually founded in common history and common heritage. However, they
may in some instances be borne out by political relationships of long
standing. The colonial regimes embraced all of these. It is evident
that the French and the British left a marked impact of their culture and
language which still finds a large measure of effeétiveness in the newly in-
dependent States. Thus theAfrican States of Air Afrique are all French
speaking and were, prior fo their independence,_under the same colonial
regime; hence the tie of a common'hereditary culture. The same may be
said of the African States cooperating in the East African Common Services
Organization (EACED).

The closest culturai relationship is perhaps among the Arab
nation-States, which generally share a common language, religion and wide
range of customs and Fraditions that have survived foreign invasions and
influences for céhtufies; Hdwever, the sharing of such a common cuiture
would not have been possible without the Arabic language, the medium for

all forms of literary expressiony including the pre-Islamic and post-
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‘Islamic poetry and literature and the Quran (the Moslem Holy Book),

and all kinds of historical contact and intercourse between Arab countries.
This language, dating back to a time between the Lth and 6th centuries |
A.D., is still a single language which has experienced but minor changes
in the last thousand years.

Added to language, the shared religion of Islam creates an
emotional and spiritual bond between the adherents of this Faith who
happen also to be Arabs.

Arabs also share, generally speaking, a similar way of life
which becomes strikingly emphasized in "the close similarity between
the form, manner, tempo,and social observances of Arab society everywhere
in homes, coffee-shops, offices and streets..."gs' There exists‘today
throughout the Arab wofld a wide range of almost identical personal laws
(rélating to such matters as marriage, divorce, inheritance, Islamic
trusts) administergd by .Sharia Courtss a common heritage derived from
religion.

With such wide cultural ties the changes of integrating air
transport would have been promising, had they not been retarded by
current political differences. It may be hoped, however, that with
future improvements in political relations, these cultural ties will
enhance the camse of the projected 'Pan-Arab' airline.

¢) Geography

Geographical proximity alone will not, as a rule, provide
sufficient incentive for the establishment of an enterprisory organization.

However; it is true that in existing multi-national entities such as the
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SAS, Air Afrique, EAA, CAA and the newly established multinational airline
Malaysian Airways, the participating Syates happen to be within the same
geographical area. Even the proposod“joint air transport arrangements
(for example International Arab Airways Corporation(IAAC), Air Union,
TUPAIR (Pakistan - Iran- Turkey), 'Flota Aerea Latino Americana' (FALA)
and Air Maghreb), participants are invaribly geographical neighbours. ~
Nevertheless, if the political and cultural ties among the States concerned
are sufficiently strong, enterprisory organizations may still mﬁterialize
despite vast distances separating the participant States or some of thenm.
The only precedent is that of the previeusly mentioned participatioﬁ of
the United Kingdom (through BOAC) in both BCPA and TEA in 1946,

It seems safe to assume, however, that geographical proximity
accelerates the establishment of the enterprisory airline, since it contributes
to the development of traffic 6n intra-State air routes especially in develop-~
ing regions. It is an essential consideration in any all-embracing scheme

of technical, economic and commercial cooperation.
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CHAPTER II.

THE CHICAGO CONVENTION AND THE

ESTABLISHMENT OF INTERNATIONAL AIRLINES

Today the great majority of the community of States are parties
to the Chicago Convention, 1944 and hence members of ICAO.1 Recently
various regional groupings of these States havé Shown clear tendencies
towards the creation of umiltinational airlines. if present there are
high expectations that many of these attempts will result in agreement
among the States concerned. In such event problems relating to the
application and interpretation of the provisions éf the Chicago Conven-
tion will have to be explored and determined. In particular, the ques-
tions of registration and nationality of aircraft must be reasolved.
Connected with these are the powers and duties of the Council of ICAO
under the Convention which have to be scrutinized.

However, before embarking upon an examination of these questions,
it is necessary to outline briefly the historic developments of the
different cooperative organizations as well as some of the important
discussions and proposals relating to internationalization of civil
aviation, in order to illuminate the different patterns of cooperationm,
their principles and motivétions. In this survey we propose to deal
with? (1) joint operations during the period 1920-1958 (excluding those
joint enterprises which will be discussed in Chapter III); (2) the pro-
posals made at the disarmament conferences during the period 1931-1934;

and (3) the Australia-New Zealand proposal at the Chicago Conference, 19k,
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1. A Survey of Joint Operations ( 1920 - 1958)

The first attempts towards the creation of air transport multi-

national entities culminated in the creation of the Compagnie Franco-

Roumaine de Navigation Aérienne (later known as CIDNA), which was

established in 1920 as a corporation of French nationality. CIDNA operated
services on the route Paris/Bucharest via Prague-Vienna-Budapest and
Belgrade. The countries served on this route (France Romania, Hungary,
Czechoslovakia and Austria) subscribed to its capital either by holding
shares in the company, by contributions in kind (such as the provision

of fuel), or otherwise by granting subsidies. The crew personnel

employed by CIDNA was drawn from the different nationalities of the
countries it served.

The birthAof the GermanJﬁmnﬁkufairline Deruluft in 19213 came
in a climate of secret collaboration between the two countries.hv From
the German point of view such collaboration was a necessary military and
political move, dictated by the desire to circumvent the harsh terms of
the Treaty of Versailles. Contemporaneous with the creation of Deruluft
was cooperation in the establishment of German industrial military air
centres in Russia, the most significant of which was an aircraft plant
established in Moscow in 1922, accomplished by a secret military
agreement. |

Deruluft was established by agreement between the Soviet Council
of People's Commissars and a group of German airlines that later merged

under the name Lufthansa. Each of the two parties made equal contributions




to its capit&b6 The joint airline was subsidized by Aeroflot (the
General Directorate of Civil Aviation in the U.8.S.R.) and the German

Deutche Lufthansa.7

Though its headquarters were in Berlin, it had
two managers: one stationed in Berlin and the other in Moscow. Each
country had equal representation on the board of directors and the
personnel was also shared on a fifty-fifty basis.8 Deruluft operated
services on the Berlin-Moscaowroute during the years 1922 - 19379 with
Danzig—Koénigsberg—Kaunas (in Lithuania) and Welikije-Luki (in the
U.S.S.R.) as intermediary points. It also provided air services on
the route Danzig—KoenigsbergQRiga (in Latvia)-Tallim (in Estonia)-
Leningrad.lO “

Political differences and frictions between the two countries
resulted in the suspension of the operations of Deruluft on March 31,
1937. However, operations were resumed upon the conclusion of a non-
agression pact between the two countries in 1939, this time by
Lufthansa and Aeroflot, operating undér a pooling arrangement. These
operations were finally terminated by the out-break of war between
Germany and Russia in 1941.11

Two significant air transport enterprisory undertakings were
established within the British Commonwealth, both the result of
cooperation among the United Kingdom, Australia and New Zealand. With
respect to the first of these enterprises, negotiations among the three
Governments reached a stage in 1936 whereby they agreed to establish

a joint corporation to operate air services between Australia and New

Zealand.12 On April 10, 1940, the three Governments drew the
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Memorandup and Articles of Association of the joint airlime company,

by then known as Tasman Empire Airways Limited. The Memorandum included

inter alia, the following object:

b) to gonclude and give effect to an agreement

with the Government of the United Kingdom, the

Commonwealth of Australia and the Dominion of

New Zea}and for the carriag§ of passengers, mail 3

and freight between Australia and New Zealand;...

However, it seems that the word "agreement" in object b) was
loosely applied and might therefore mean the conclusion of a binding
contract; a fact thatbecaomes evident when it is realized that the company
was incorporated in New Zealand, under the Companies Act of l933.ll+
The agreement anticipated in object b) of the Memorandum was concluded
on December 16, 1941. According to its terms, the company was authorized
to provide air services between Australia and New Zealand, subject to the
stipulation that frequencies, time-tables and rates had to be approved
by the ghree Governmeﬁts.15 The agreement provided for the settlement
by arbitration of any dispute that might arise between any one and another
of the parties.l
The Company's paid-up capital at the time of its incorporation

.amounted to 250,004 shares of £1 each. Through successive increases
the fully paid-up capital totalled, by March 1949, £750,000.l7
Contributions to the share capital were: B.O.A.C. 38%, the Government
of New Zealand 20%, Union Airways of New Zealand (later taken over by
the Government of New Zealand in 1947) 19%, and Qantas Empire Airways

Limited 23%. These proportions underwent changes in 1948, becoming



B.0.A.C. 20% (£150,000), The Government of New Zealand 50% (£375,000)
and Qantas Empire Airways Limited 30%'(£225,000).18 In addition, the
joint éirline was subsidized by the three Governments, in return for which
it undertook to carry out the tramsportation of mail free of charge.l9
However, in 1946, subsidization came to an end and the company began
to receive payment for the carriage of mail.

Servicés were inéﬁgurated on April 30, 1940 befween Auckland
(New Zealand) and Sydney (Australia), starting with a single weekly
service,zo’and increasing to nine frequencies by thevend 6f World War
21:

1T In its first eleven years, Tasman Empire Airways Limited showed

a gross profit of £140,990, bought new aircemft in 1949, and established

a reserve fund of £l75,000?2
According to its Articles of Association, the board‘of

directors was to consist of not more than six and not leés than three

members, the quorum for its meetings being at least three.23 Voting

by poll in General Meetings was oﬁ the basis of one vote for each share-

holder.24

All the company's asircraft were registered in New Zealand.25
The Agreement of 16 December 1941, between the three Governﬁents

and Tasman Empire Airways, purported to establish an inter-governmental

body named the "Tasman Air Commission" to shoulder the responsibility

on behalf of the three Governments with respect to the joint éirline;26

27

It was composed of three members,each appoinied by his Government,

with its business premises located in New Zealand. However, not before
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February 23, 1945 was the Commission empowered to carry out: its assigned
functions, as outlined in the "Instrument of Authorization to the Tasman
Air Commission" signed by the three Governments. Those functions included,
inter alia:

1) to supervise the execution of the Agreement
between the three Governments and the operating
company and for that purpose to negotiate such
matters and conduct and order such periodical

and special investigations into the finance,
administration and operation of the serwice,and
call for such requests from the operating company
as may be required by any of the three Governments
or deemed necessary by the Commission. It shall
report to the three Governments; ...

3)  to call for the performance by the operating
company of its duties under the Agreement;

4)  tp agree upon alternative or additional
termini, to approve frequencies, time-tables and
rates;

5) to inspect the books gf account and vouchers
of the operating company.2

It is apparent that the joint airline was controlled by the three Governments
through the Commission. However, in 1946, the functions, powers and duties
of the Commission were transferred to a sub-committee -- called the Trans-
Tasman Committee =-- of the South Pacific Air Tramsport Council (ithe members
of which were the United Kingdom, Australia, New Zealand, Fiji and the
Western Pacific High Commission)..z9 In 1948 there was established a new
independent inter-governmental body known as Tasman Empire Airways Policy

30

Committee. In 1954 Australia and New Zealand held equal shares when

the latter acquired B.0.A.C.'s shares.31 In 1961 New Zealand bought
32

Australia's share and thus acquired complete ownership of T.E.A.
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Another effort at Commonwealth cooperation materialized when
British Commonwealth Pacific Airgazs was formed jointly by the United Kingdom,
Australia and New Zealand.in 19#6.33 Negotiations among the three Governments
were held in Montreal in 194k, London in 1945, and Wellington in 19#6.3h The
airline company was intended té operate between Australia and New Zealand on
the oneAhand and the Western Coast of North America on the other, in order
to complete the British global air routes.35

It was registered in Sydney, Australia, on June 24, 1946, with
a share capital of one million Australian pounds, of which Australia's share
comprised 50%, New Zealand's 0% and the United Kingdom's 20%.0 It began

operations in 1948, when it acquired its own aircraft.37

The now defunct West African Airwazg Corporation was another
instance of air transport cooperation within the B;itish Empire. Members
of this joint enterprise were Nigeria, ésld Coast (now Ghana), Sierra Leone
and Gambia, at the time all dependent British Territories. It was established
as a public Corporation on May 15, 1946 with paid-up capital amounting to
£h65,000.38 Only Nigeria and Gold Coast provided subsidies. The company was
controlled by what was known as the West African Air Trarmsport Authority,
which seems to have been an. intergovernmental body of these four Territories.

In 1947 West African Airways, took over frém Nigerian Air Services
the operation of the Lagos-Kano route,39 thus providing domestic as well as
international air services. Towards the end of 1946 other scheduled services,
both int:a and extra member countries, were operated'to Sierra leone and Dakar.

In 1950, services were extended to Khartoum (Sudan), but were later suspended.#o
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However, unlike the cooperation in East Africa (discussed in
Chapter III), West African Airways.began to disintegrate in 1957 when
Sierra Leone withdraw from the Corporation and formed its own national
airline. In 1958, Ghana became independent and also established its
own national airline, (Ghana AirWays) in July of that year. The
Corporation ceased to exist on September 30, 1958.41

In the Scandinavian countries two joint operating agencies had
preceded the present SAS Consortium: Overseas Scandinavian Airlines (OSAS)
and Buropean Scandinavian Airlines (E-SAS). The first of these was a
consortium very much similar in its Structure to the present SAS
Consortium, being a joint venture of the three Scandinavian national
airlines: Swedish International Airlines (SILA), Danish Airlines (DDL)
and Norwegian Airlinas (DNL). Capital contributions and aircraft regis-
trations were in the same proportion as the present SAS, in the ratios
of 3/7:.2/7: 2/7&%2 However, the O-SAS Consortium seems to differ from
its successor in that each parent company leased its aircraft to the
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Consortium for an agreed payment. 0-SAS operated its services to the
Westérn Hemisphere.

In 1948 another arrangement was made in Scandinavia: E-SAS, whose
sphere of activities was within Europe, the Near East and Africa,uuanhvmhich also
carried domestic traffic within the three Scandinavian countr:'Les.L*5
Participants were the Swedish Aktiebolaget Aerotransport (ABA), and the
two Danish and Norweigian airline companies members of O-SAS.46 Unlike

the O-SAS arrangement, each participant incurred its own expenses in

operating its aircraft on an agreed quota system, but the revenues were



pooled on the basis of theltonne-kilometﬁos performed, regardless of
traffic actually caeried.I+7 Thus it was possible for the carrier with
larger capacity to derive benefits from this pooling arrangement at the
expense of the other carriers.

While O-SAS was a success, E=xSAS was a failure, and sametimes
a cause of fr:i.ct:ion.L+8 After extensive negotiations, which also involved
49

the three GoVernments, the new SAS Consortium succeeded in October 1950

its two predecessors to all their assets, rights and liabilities.

2. " Proposals Within the Framework of Disarmament
The first occasion on which c¢ivil aviation was discussed
within the disarmament context was during the Washington Disarmament
Conference (1921-22).49 Three important principles emerged from the
report of the Air Commission of that Conference, viz:-
1. Limitation of civil aviation would be ineffective
if military aviation was not also limited as regards
Mnumbers and allowable features'.
24 Limitation of civil aviation would “hamper .
progress', and would be contrary to the expectation
that civil aviation would in the end foster friendly
relaticns and peace among nations.
3. Taking 1 and 2 together, the Commission concluded that,
"Except in the special case of aircraft lighter than air,
it is not practicable effectively to limithiusanywwaywthe
number and features of aircraft, whether commercial or

military! 20
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Thus it was the conviction of the Washington Disarmament Conference that
commercial aviation and air power M“are inseparable".51 The Sub-Committee
on Aircraft had expressed the view that limitation, though possible, was
neither practicablegmrdesirablé, since it would hinder thevdevelopment

of commercial aviation.52 They even went to the extent of expressing the
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same view with respect to military aviation. The Disarmament Sub-Committee

therefore unanimously agreed that it was not then "' practicable to impose
any effective limitations upon the numbers or characteristics of aircraft,

either commercial or military.'"54 The only limitation imposed was on
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lighter-than-air aircraft. Further, the Conference considered the

possibility of arriving at any agreement with respect to air disarmament

56

as remote and impracticable,
However, neither in the Washington Conferencemnar in the later

discussions of the Preparatory Disarmament Commission in Europe was inter-
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nationalization of commercial aviation suggested. The first discussion

~of internationalization took place at the meeting of the Air Transport co-

operation Committee of the League of Nations' Organization -for Communications
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and Transit, in Geneva in 193%0,” “where members were acting as experts and

did not officially represent their Governments. Internationalization of
Civil aviation was suggested in the course of its discussions. Thus Chaumie

of France said:

-ee. N0 nation in the world has the right to
monopolize a form of transport which performs
useful services for all countries. The solution
isto be found in an international company or an
operation on an international scale in the interest
of all the countries of Western Europe.59



In the opinion of Professor J.C. Cooper, the early discussions revolved
arouﬁd the economic aspects of civil aviation and "no security problems
were considered".

The idea of the internationalization of civil aviation originated
with discussions on air disarmament which took place at the 1932 Geneva
Conference for the Reduction and Limitation of Armaments. According to the
formal French proposal, internationalization of commercial aviation was
to be organized under the auspices of the League of Nations; general air
disarmament and the creation of an infernationai air police force were
to be achieved as conditions precedent to the scheme.61 It is thus apparent
that internationalization was considered mainly from its disarmament aspect.
The scheme tended to control civil aviation through its internationalization
without hampering its development. This can be gathered from the French
proposals

Of all the measures which have hitherto been
considered, the internationalization of air transport
alone seems likely to constitute a real obstacle to

the utilization of such aircraft for military purposes
without stopping development or technical progress.

However, the French memorandum was intended to constitute a basis for discussion
and not to be a complete scheme.63 From what was disclused in their memoran-
dum, the French had the resolute conviction that "...(i)nternational bodies
should alone be authorized to foster and develop" international air ’cransport.@+
Their proposal suggested the de-militarization of civil aviation by./de-

‘ nationalizing it, through the transfer of jurisdiction over civil aircraft
capable of military use to the League of Nations.65 Criticism came from the

_British delegation, since the proposal did not embrace what should be done
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with regard to domestic airlines and privately owned aircraft operated for
otﬁer than commercial purposes. The sponsors of the proposal therefore
allowed the extension of international supervision to such matters as the
financial records of operating companies, personnel employment and training,
the number and types of planes employed, '"the operation of aircraft factories,...
airports," etc.66 As pointed out by Professor J.C. Cooper:

That proposal, if extended to present world

conditions, would require that all internal

air transport operation in such great national

land masses as the Soviet Union, the United

States, Brazil, Canada, Australia and India

would be included in a single internationalized

scheme .67
The French proposal sought the creation of an international air transport
union or unions which would be the only bodies allowed to own civil transport
aircraft in excess of certain defined specifications. These unions were to
be endowed with the necessary legal personality which had'to be recognized
by participating States. They were iﬁtended to be capable of shouldering
the responsibility for registration of such international aircraft, which
had .to be either owned by them or by the international operating companies.
Other duties and powers of the unions included, inter alia, such administrative
matters as the issuing of certificates of airworthiness and of certificates
and licences of crews, and also such economic matters as the grant of operating
concessions on international routes "to international companies and tﬂe
super#ision of such‘operations..."69'
It was the desire of the framers of the proposai to create a single

international organization, but, for expediency, they suggested alternatively

the possibility of establishing several organizations based on grounds of



common interests of the members of each. Further, they were of the
opinion that:
In order to give these organizations the necessary
impartiality and independence... it was esential
that each of them should comprise, at any rate, all
the countries of a large portion of the globe,
For example, it is evident that all the countries
of Burope must belong to the same international
ZToup .ee
The organé of the international air transport unions were to
comprise an assembly, a council and a managing committee. The assembly
would have the final say in the organization, the council would be
entrusted with such duties as the granting of concessions on international
air routes to international operating companies, while the managing
committee would undertake executive decisions &nd supervise the operating
companies. It was further anticipated that:
Routes, time-tables and, in general, all guestions
connected with international aviation will be
discussed by the Council direct with the States
concerned. The member States will have to give

every possible facility for flying over their
territory and for the debermination of routes...

71
However, lines from the metropolitan territory of a contracting State to
its colonies might be established by the union on request, subject to any
necessary subsidy by the applicant.'72

The air transport unions were to be under the supervision of
the League of Nations which would have the right to requisition all their
aircraft. The member States were to declare that they would facilitate
such requisition by the League and would refrain from exercising the same

73

right of fequisition.
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International operating companies were to be entrusted with
the performance of air services on international routes. These were to
be supervised by the air unions which were to have the authority of
drawing their commercial conditions.74

The managing staff and the navigating personnel of the inter-
national operating companies were to be taken on an equitable basis (to be
determined) from among the nationals of the participating States.75

The League of Ngtions' Air Transport Co-operation Committee was
called after the Disarmament Conference in Geneve, and held its meetings
between May 9 and 12, 1932. It was supposed to consider the internationali-
zation of civil aviation from its security (disarmament) aspects, but it
dealt with it on a "purely economic and technical basis".76 The -matter had
been referred to the Co-operation Committee by the Bureau of the Air Commission
-of the Disarmament Conference, which asked for the consideration of the ques-
tion in relation to the prevention of the utilization of civil aviation for
ﬁilitary purposes.77

At the first meeting of the Air Transport Co-operation Committee
the question of the internationalization of civil aviation was merely discussed.

"The Committee then endorsed the pool system..." in a resolution recommending

its extension and improvement by:

bilateral or multilateral agreements aimed to
avoid unnecessary competition, increase the
economic efficiency of the international air
service and develop among the different under-
takings a spirit of friendliness which will
prepare the ground for closer co-operation.?

The idea of internationalization found support among a large

‘ minority79 of the Committee. The representative of Yugoslavia, Mr. Sondermayer,

thus said:
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++s (T)he creation of international companies
operating over vast regions which have common
interests (Europe, Mediterranean basin, West
Africa, South Africa, etc.) would seem to be a
most desirable formula for the future, and a
logical outcome of the evolution of inter-
national co-operation in c¢ivil aviation, which

is at present characterised by the existing system
of pools.30

At this stage the most important.proposal, which endeavoured to mitigate
the unfavourable political—econ?mic climate of civil aviation, was advanced
by Mr. Bouch&-(the representative of France) and met with more objection
than support. Mr. Bouch&'s claim for a system of internationalization

was based on the following grounds:

(1) That technical progress alone is not likely
to bring air transport soon enough into a
position of rfinancial independence;

(2) That this progress is still retarded by the action
of political factors which are totally foreign to
the economic sphere of the question;

(3) That this progress can, on the ether hand, be
accelerated by general measures of reorganization
agreed upon between States, particularly in the
sphere of Buropean activities;

(%) That failing the freedom of the air and pending
its establishment, a system of international opera-
tion is highly desirable on & basis adapted to the
different difisions, viz: Europe, main inter-
continental communications, inter-colonial routes
and services.%l

His proposal was supported by the technical experts from Belgium, France,
Poland, Spain, and Yugoslavia, and opposed by those experts from the United
States, Great Britain, the Netherlands, Germany, Italy, Sweden and Switzer-

land.82 The Spanish experts, while supporting the idea of internationaliza-

tion umder the authority of a single international body, held the view that
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international aircraft should have no nationality, but could have a port
of registration which had to be determined by the international organization
to be sstablished.o>
The matter was taken up again by the Air Committee of the
8
Disarmament Committee which met in 193%3. 4 There, Lord Londonerry of the
United Kingdom proposed the abolition of naval amdmilitary aircraft if a
workable scheme for the internatiocnalization of civil aviation could be
devised. This proposal was supported by Mr. DeBrouchere of Belgium and
Mr. Pierre Cot of France.85 Mr. Pierre Cot remarked:
Both in the political and technical sphere, the inters
nationalization of civil aviation appeared to offer
nothing but advantages... (T)he hinderances were created
by the reverse of internationalization. Was it not
realized that, in Europe as now partitioned, the fact
that the great airlines were national, and strictly
national, had hitherto paralysed the development of
civil aviation agg even technical progress in respect
of aviation?....
As a corollary to the scheme of internationalization, the French delegation
suggested the creation of an international police &ir force, which was

intended to be placed under the authority of the League of Nations.87

At
these meetings of the Air Committee a French draft was presentad to delegates.
It sought the creation of an international company, which was to have inter-
national ownership vested in it, the company being '"placed under the auspices
and control of the League of Nations". Its field of operation was to be on
the main important international air routes. Other subsidiary international
companies, which were to be established, were to operate the less important

air transport lines. These would be under the control and supervision of

the "general international company", which might even own shares in such
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subsidiary companies. As regards the smaller national companies (which
were to operate with smaller machines, presumably on domestic routes),
they were to be supervised, controlled and examined by the "general inter-
national company", which had "to be acquainted with their statutes, their
obligations, the amount of subsidy they receive, etc." There was proposed
also tentrol on the manufacture of aircraft.8
The President of the Air Committee reasoned in favour of interna-
tionalization in the following clear terms:
«eo(I)nternationalization, which demanded the greater
sacrifice of State sovereignty, was of all the steps
proposed the least complicated. When looked at from the
stand point of their qualities and faults it would be
observed that these two sets of methods were to a certain
extent opposite; supervised regulation was complicated,
internationalization was simple; supervised regulation
-was negative, internationalization was positive; supervised
regulation was coercive while internationalization was a
measure of liberalization; gupervised regulation was
proof of mutual distrust whereas internationalization
was proof positive, in the realm of facts, that States
had confidence in one another; supervised regulation
was a measure of national rivalry... whereas internationali-
zation created habits of co-operation.
The discussions continued until the Air Committee was finally adjourned on
0
March 17, 1933, without reaching any agreement.9 It seems that the principal
reason for the failure of the internationalization proposal, based as it was
on the reduction and limitation of aerial armaments, was the widespread
opposition to it on the part of non-European powers. Thus it had been
rejected by such countries as Canada, New Zealand, India, Argentina, Japan

and’ the United States. With regard to such opposition, the German delegation

observed:

«+s The last war had proved that the forces outside
Europe could play a decisive part.91
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3. Australia - New Zealand Plan

The trends towards regional as well as global integration of
civil aviation that took place before the end of the Second World War
generally followed the lines of the French proposal at the Disarmament
Conferences. Thus, the Agreement known as the '"Anzac Pact!" was concluded
between Australia and New Zealand on 21 January, 1944, while about two
monthslater the Labour Party's pamphlet '"Wings For Peace!' was released in
Britain: both documents advocated the internationalization of civil avia-
tion. This move was further followed by the Australia-New Zealand proposal
at the-Chicago Conference in November, 194l.

By their Treaty of January, 194lt, the Australian and New Zealand
Governments agreed that an international air transport authority to operate
air services on international trunk route592 shéuld be set up by international
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agreement. Such organization was to be invested with the‘authority and

power to control such routes and to own aircraft and cther#ncillary equip-
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ment. However, domestic and other regional air services were to be
excluded from the suggested international scheme, subject to certain conditions.
‘Thus, they reserved:
(a) the right of each country to conduct all
air transport services within its national jurisdiction
including its own contiguous territories, subject
only to agreed international requirements regarding
sifety facilities, landing and transit rights for
international services and exchange of mails.95
The two Governments stipulated that, in case their proposal.: failed
for lack of international support, they would work together for cooperation

within the British Commonwealth. The suggested Commonwealth joint enterprise

was to be under the control and ownership of the Commonwealth Governmeﬁts, and



would similarly operate on international trunk routes.96

The famous Labour Party pamphlet "Wings For Peace'", released in
April, 194k, advocated ‘the international control of civil aviation as a
necessary measure in any system of "general security", since it viewed
civil aviation as one important aspect of "certaih keys of power".97 The
reasons for the proposed scheme inciuded, igigz alia, the need to develop
air transport as one key service "in the interest of the whole community"

9 and the fact that, in order to attain full development of

of nations,
efficient services, air transport should "be planned and controlled on
at least a continental scaldh’”

The security aspect of aviation was among the main reasons for the
scheme. Thus the Labour Party's pamphlet stated:

The world must protect itself against the
anti-social use of air-power; and that can only be
a?hieYed by a?tual transf?r ofogower to a representa-~
tive international authority.l

Further, the internationalization scheme was looked upon as a unifier of
nations, since it would ultimately bring the peoples of the world closely
together and achieve peace at the end.lOl |
The Labour document argued in favour of the creation of a World Air -
Authority which was to own and operate "World Airways".lo2 As far as Europe
was concerned, they suggested the establishment of "Europa Airways", to
operate international and domestic air services under licence from the
World Air Authorify. The Authority was to ewn all civil transport aircraft,

whether belonging to "World Airways", "Europa Airways" or even to some

other air transport enterprise.lo3 It was to be subordinate only to the



- 47 -

"General International Organization™ (to be established) and was enmvisaged
as having'such wide powers of regulation and control that States would

have to waivé their soverign rights:

All the nations participating in the creation of
this Authority should waive, in favour of the Authority,
their sovereignty of the air over their territories;
they should accord to the Authority full rights of
passage and landing; they should prohibit their
nationals from owning aircraft with specifications
not in accord with those prescribed in the future Air
Convention; and they should prohibit the operation of
air transport services other than those authorized by
the Authority.lO04

"World Airways" was contemplated as the sole operator for the
community of nations on the main trunk routes. Its board of management would

be responsible to the Authority.lo5 It was to own all the airports and other

ground facilities which were to be run by its own staff.106

Besides World Air Authority, '"Wings for Peace'" suggested that there

~ should be created Regional Air Authorities under the first mentioned Authority.
Thus in Europe, "Europa Airways" would seem to come under the supervision and

" control of the contemplated Regional Air Authority. Fufther, it was thought
that greater efficiency and economy of operation would be maintained if

domestic as well as international traffic were taken as one unit, comprising

the sphere of the proposed regional enterprisory activity in Europe.108

The World Air Authority was to be empowered to exercise control

over subsidiary airlines, whether international or domestic.

These should include the licensing of all air
transport services; the States, members of the World
Air Authority should be bound to co-operate in the
prohibition and prevention of any air transport service
not licensed by the Authority. This control of services,
on a world wide plan, is of importance. No aircraft
should be allowed to operate on any transport service
without the Authority's licence.l09

107
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It was also anticipated that the Authority would be endowed with the power
to issue, or authorize the issue of, certificates of airworthiness and other
documents for civil aircraft. A "Security Police Force" would be supplied
by the "General International Organization, for such purposes as the contrbl
of movement of aircraft on its airfields. Only civil aircraft authorized
by it and the aircraft of the Police Force, would be allowed to use these
airfields".llob
Due to the opposifion which the Labour Party's internationalization
scheme was bound to face, they proposed an interim policy of working tgwards the
establishment of "Regional Air Unions' coupled, however, with a "World Air
Authority" as a necessary measure for the coordination ef’ the operations
ahd policies of the various regional unions.111 Further, if internationaliza-
tion failed completely in securing the necessary support, they advocated the
establsshment of a joint airline within the British Commonwealth, to be
naméd "British Commonwealth Airways". This proposed airline would be
operated and controlled by the Governments of the Commonwealth countries.ll2
It may be safely asserted that by the time the Australia-New Zealand
proposal for the internationalization of civil aviation was presented to the
Chicago Conference in November, 1944, the ground was prepared in Britain,
at least within the Labour Party (which was not by then in power). Both
schemes are similar in concept, though differing in detail. It is therefore
not surprising that at the first and second ICAO Assemblies, the British

delegation gave strenuous support to the internationalization proposal.

When compared with the French proposal at the Disarmament Conferences
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before the Second World War, it will be found to share its main features
and ideaé.

The sscurity aspects of aeronautics clearly dominated the
thinking of States which advocated at Chicago the internationalization
of civil aviation. In speeches of the chairmen of the New Zealand and
" Australia delegations, special emphasis was laid on the desire of the
peoples of the world to prevent war, and the view expressed that this
could be achieved by disallowing commercial aviation, through such a
sbheme, to '"become a threat and a menace to the well-being of the

worldf!.113

A scheme such as that contemplated by Australia and New
Zealand would develop collaboration and foster friendly relations
among nations, and would further achieve "economic justice in the
international sphere".llL+ This "economic justice"‘principal was seen to
be of great advantage when applied to smaller nations with inadequate
resources, since they would be able to achieve a measure of participa-
tion in aerial communications.115 In the words of Mr. Sullivan, the
Chairman of the Delegation of New Zealand:
Any other system must lead to national competi-
tion... to achieve individual needs at the expense
of others. It must lead to the creation and expansion
of large commercial organizations whose activities
must in the lon% run be based primarily on the
profit motive.ll6
The scheme called for the establishment of a world organization
to operate on "prescribed" international trunk routes, and to rown its

aircraft on behalf of all States. It was envisaged as an organ "of

the world's security organization to be established".l17 Here, the



official Australian Government position called for the creation of an

international corporation.118 In this way national rivalries would be
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avoided. The prbposal left each participating State free to develop

its domestic air services, and reserved the right to such a State "to
enter into agreements to establish secondary air routes and services

with contiguous countries for the purpose of the promotion of regional

development..ﬁ1204 The international air authority, as envisaged by

Australia and New Zealand, would also function as a controlling body for

international air services and "administer any new technical air

, 121
conventions..."

The proposal a8 presented in its final form by the Chairman

of the Delegation of New Zealand called for:

..+ the establishment of an international air transport
authority which would be responsible for the operation
of air services on prescribed international trunk
routes and which would own the aircraft and ancillary
equipment employed on these routes; it being under-
stood that each nation would retain the right to
conduct all air transport services within its own
national jurisdiction, including its own contiguous
territories, subject only to agreed international
requirements regarding landing and transit rights,
safety facilities, etc., to which end it is desir-
able that this Committee of the Conference should
consider the organization and machinary necessary

for the implementation of this resolution.122

It is therefore apparent that the details of the organizational structure
were.left for the decision of the Conference.

The proposal met with opposition, evidently based on the
political attitudes of many great air-minded States, including the United

States of America. Hence, an amendment was moved by the delegation of Brazil,th@
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crux of which was that:

Brazil is not in a position to accept such a
proposal, and therefore suggests that this Committee
declare that there is no opportunity and necessary
unanimity for the organization, at the present time,
of an all embracing international company.123

In the view of the Chairman of the Brazilian delegation, "Our times are
not yet ripe for the internationalization of aviation, and perhaps the
time will never be ripe for it.”124

The original proposal was supported by the Afghan and French
delegations, and opposed by the United States delegation. In the opinion
of the latter, "the world has built up its life through national effort.."
The United States delegation further questioned the efficiency of such a
proposed international organization, which they saw as a "more complicated
task of putting the interest of many peoples in the hands of an instrument

125

still unfashioned and whose potentialities are still unknown.! Finally,
they discarded the scheme on the ground of the lack of necessary unanimity.
The original proposal was rejected when the Brazilian amendment was passed.
However, the Brazilian amendment as passed did not give sufficient reasons
for the alleged impossibility of application of the then acclaimed ideal
proposal of Australia and New Zealand. Mr. Hymans,qchairman of the French
delegatién, then made his subtle remark:
Mr. Chairman, we have just rejected two
proposals made by New Zealand and Australia, which
we all accepted with the feeling that it is a great

sin to state that for the time being such an
organization could not be organized.lc/

Apart from inconclusive discussions in the f‘irst PICAO Assembly

in 1947, and a PICAO resolution128 calling for the study of the question of

126
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»internationalization, the issue has been dormantfor the past twenty
years.129 Today, the trend is towards the establishment of regional joint
enterpris:s, since the existing divergent political and economic factors
in the world would not lend themselves to an all-embracing global organiza-
tion. This is evidenced by the fact that five such regional enterprises
130

already exist, and others are in the process of formation.

L, The Chicago Convention and the Problems of International Airlines

There has been a considerabie controversy over the legal aspects
of the establishment of international airlines under the regime of the
Chicago Convention, 194k. The controversial problems are those relating
to the registration and nationality of the aircraft of an international
operating agency, in ease a determinatién by the Council under Article 77

'of the Convention is forthcoming. There are however, other preliminary
questions'with regard to the meaning of the terms used to denote inter-
national airlines in Article 77, the composition and the form of such
enterprise, the legal status of a "determination', and the obligation placed
upon the Couﬁcil wheﬁ making such a "determination'.

The matter has undergone voluminous studies in ICAO. In 1956,
the Air Transport Committee, pursuant to a Resolution of the Second Assembly,
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presented its study to the Council of ICAO.l Again, upon the request of

the League of Arab States, in December 1959, that the Council make a
determination under Article 77 for the establishment of a proposed Pan-Arab
Airline, the matter was referred to a Panel of Expcrts which was invited to
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advise the Council. The Panel reported to the Council in 1960, Finally,




upon two requests, made by Union Africaine et Malgache de Coopération

Econorhigue133

the Council acted according to the recommendation of the 1962 ICAO Assembly

and the Government of the United Arab Republic respeétively,134

(14th Session) and transmitted the requests to the Chairman of the Legal
Committee, which was asked to appoint a sub-committee to undertake the
study of the problems of nationality and registration of aircraft operated
by internmational agencies.l35
Article 77 of the Chicago Coﬁvention, in which the two seemingly
similar terms "joint operating organizations' and "international operating
agencies" are used provides:
Nothing in this Convention shall prevent two or

more contragting States from constituting joint air

transport operating organizations or international

operating agencies and from pooling their air

services on any routes or in any regions, but such

organizations or agencies and such pooled services

shall be subject to all the ﬁfovisions of this

Convention, including those relating to the

registration of agreements with the Council. The

Council shall determine in what manner the provisions

of this Convention relating to nationality of aircraft

shall apply to aircraft operated by international

operating agencies.
' It has been suggested that the two terms might have been used by the framers
of the Convention interchangeably, since there would be no material difference
in the functions or the form of such enterprises.136 Since the legislative
history of the Convention does not give ample information by which the two
expressions may be distinguished, this may well be a valid eonstruction; so
that, in the absence of any justifiable ambiguity, the expressions and words

employed may be construed according to their ordinary plain meaning. However,

there is an alternative construction (based on the Canadian explanatory



note) which may provide a collateral distinction between the two

expressions. This we shall consider below. The "0fficial Summary"
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attached to the Canadian revised preliminary draft refers to "joint

operating organizations" and fails to mention "international operating

agencies:lBS It may be inferred from the following passage from the

Canadian "Official Summary" that by '""joint operating organizations" is
meant a joint enterprise of the air servicés of two or more contracting
States whose aircraft may not have the nationality of any of the States
members of such enterprise:

11l. Two or more member States may decide that the
best way of operating all or some of their air.
services between them is not by rival companies

each carrying a national flag but a joint organization.
The member States are not prevented from establishing
such joint operating organizations. The Board or
Regional Council may recommend to the member~:States
concerned that they pool the air services on certain
routes or in certain regions or constitute joint
operating organizations to perform certain air
services.l39

From the above passage it is submitted that the scope of the
operations of air services of such "joint operating organizations"may be
limited to air services bétween its member States. This may perhaps be
the main distinction between such organizations and "international
operating agencies'. Since the Council is not authorised by the Convention
to make any "determination'" with respect to "joint operating organizations",lao
it is submitted that any two or more member States of ICAQ may constitute
such organizations for the operation of air services between their territories.

This is based on the distinction above indicated, which limits the scope

of the air services between the member States of such organization.
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A "joint operating orgmnization" would be similar to an "inter-
national operating agency" in that, since the ailrcraft of either of‘them
may be registered on a "non-national" register, both must in such a case
have the attributes of international legal personality, as distinct from
nationally incorporated enterprises. Inits report, the Panel of Experts
on Article 77 reached this conclusion with respect to "international

operating agencies'", noting at the same time that the Convention did not

. . . 1k
define the expression "joint air transport operating organizations'. 1

The Pane]l said:

The body contemplated in the last sentence of
Article 77 has an international character and is not
constituted under the national law of any particular
State: if it were, then it would be indistinguish-
able from any airline company constituted under such
law, and its aircraft could be registered thereunder.
Therefore, there would be no problem requiring a
determination by the Council as to the manner in which
the provisions of the Convention relating to nationality
of aircraft shall apply to aircraft operated by that
body.1k2

This appears to be a logical and valid interpretation.

It seems, from the opening words of Article 77 of the Chicago
Convention, that the constitution of both a "joint operatiﬁg organization"
and an "international operating agency'" would be subject to the same
conditions, if any: that is, as to whetiier they might be established only
by contracting States, and/or the national airlines of such States (whether
publicly or privately owned or of partly public and partly private owner-
ship). In a working draft prepared for the Panel of Experts, it was assumed
that an international operating agency may be constituted only by contract-

L .
ing States.l 3 However, the Panel in its report made the more erroneous




- 56 -

assertion that an international operating agency '"must be cbmgosed only
of contracting Statees".lm‘P In the opinion of Mr. Bouché, representative
of France on the ICAC Council, such assertion would be contrary to the
provisionsAof Chapter XVI of the Convention. Accordingly, he proposed
to substitute "established" for "composed", so that an international |
operating agency which must be "esféblished" by contracting States need

145 The Council

not necessarily be "cbmposed" of only such States.
finally approved the substitution of the word 'constituted" for the
word "established", since the former is used in the first sentence of
Article 77 but it was understood to mean Westablished". 1 At that stage
the Council was discussing the draft letter prepared by the Panel, which
was sent, after being amended, in reply to the request of the League of
Arab States.

It is submitted that a different construction might be arrived

at from the opening words of Article 77, which provide:

Nothing shall prevent two or more contracting
States from constituting...

Do these words‘mean that only temtracting States may establish or constitute
joint air transport operating erganizatioms or international operating
agencies to the exclusion of all other non-contracting States? It may
be‘érgued here that, since the intent and the purpose of the above words

is to negate any prevention of such joint enterprises under the Convention,
it could not be assumed, in the absence of an express or a clearly implied
stipulation to that effect, that either of these enterprisory activities

must only and exclusively be established by contracting States. If that
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were so, then Article 77 would have expressly laid it down in clear terms.
In the absence of such express or implied limitation, contracting States
are presumed not to have surrendered their liberty of action as sovereign
States. On the other hand, if the view expressed above is accepted that
the two expressions, "joint operating organizatibns" and "international
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operating agencies" were used interchangeably, a State, as distinct
from a contracting State, may participate in such enterprisory activity,
through its government or through one of its national airlines designated
by it (whether that airline is privately owned or publicly owned, or is
a mixed enterprise). Thus, Article 79 of the Convention provides:

A State may participate in joint operating
organizations or in pooling arrangements, either
through its government or through an airline
company or companies designated by its government.
The companies may, at the sole discretion of the
State concerned, be state-owned or partly state~ _
owned or privately owned.

This provision of Article 79 relating to the participation of "a State"
would, if the two expressions are used interchangeably, apply as well

to "international operating agencies". It seems, however, that since
Ujoint operating organizations" are confined, as regards their sphere

of activities, to the eoperation of air services between their member
States, as above indicated, the two expressions may not have been used
interchangeably to the fullest extent. This distinction may be supported
by the fact that, under the last sentence of Article 77, a "determination"
is required to be made only in the case of "international operating

agencies", Lven in such a case, the openinhg words of Article 77, it

seems, would not warrant the assertion that "international operating
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agencies'" must be constituted only by contracting States. The first
sentence of Article 77 makes provision: for both types of joint enter-
prises, so that if there is any limitation as to the manner of their
constitution, such limitation would necessarily apply to both of them.,
This is negated by Article 79, which allows the constitution of "joint
operating ergenizations" even if non-contracting States participate in
such an enterprise.

Though the distinction between the two expressions may be
upheld as a valid interpretation of the Convention, it is submitted
that such distinction as brought out by the Convention would not serve
any useful purpose. Both types of joint enterprise would undoubtedly
face the same problems of the nation;lity and registration of aircraft
and the discharge of the obligations of the state of registry under the
Convention. The activities of both kinds of enterprise would be
essentially of the same nature, viz. the performance of international
air services. The only distinction that might arise relates to the
scope of such operations.

During the deliberations of the Sub-Committee of the ICAD
Legal Committee which was convened in July 1965, the problem of the
compositicn of the international operating agency was discussed. The
Sub-Committee did not, however, commit itself with respect to the
legality of the constitution of an enterprise in which non-contracting
States participate as constitutive members with other contracting States.
Instead, the Sub-Committee considered as a working hypothesis the constitu-

tion of multimational airlines consisting exclusively of contracting States
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It was argued that it would be a sound policy to alloy the
participation of non-cqntracting States in such a joint enterprise ﬁith
""eenfr#cting States provided they undertook to observe the provisions of the
cbhvehtion relating to the nationality of aircraft as regards the operation
of the enterprise in the territory of ICAC member Statés. This policy would
allow a wider application of the provisions of the Ganventioﬁ,lhg The under-
taking suggested would be necessary for the Council of ICAO could not other-
wise make a determination under Article 77. On the other hand, the view that
such agency must at the outset Se constituted only by contracting States does
not appear to make material difference, since non-contracting states may later
become members. .

A multinational airline may take one of various legal forms.
It may thus be a company incorporated under the national laws of ome of
its member States; or a consortium of national airlines of the constituent
States, or a truly internati¢nal company established by treaty between its
member States. Only in the last mentioned case would the problems of nation-
ality and registration of aircraft arise under the Convention, and thus reQuire
a "determination" by the Council of ICAO. This would seem to be the correct
c;nstruction of the expression "international operating agency" as used in
the context of Article 77, for otherwise there would be no necessity for a
"determination" by the Council if the aircraft were registered om a national
register.

There remains the question of the binding authority of "a
determination" made by the Council of I€86, In this respect, the opinion has
been expressed that the words "shall determine" in the last senténce of

Article 77 mean "shall decide".lSO It may be’added here that since
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the word "shall" is imperative, the Council would be obliged to make
& determination if and when it found the ways and means by which the
obligations cast upon a State of registry could be discharged jointly
by the States involved in the proposed enterprise. Thus, the Council
might be satisfied with a certain scheme for that purpose or might
suggest the amendment of such scheme when undertaking its duty of making
a determination under Article 77.

In this respect, the authority of the Council would be limited
to the essential requirement of finding adequate machinery to ensure
both the observance of the obligations and the enjoyment of the privileges
of a contracting State, as between the States members of the proposed‘
enterpriseand other ICAO contracting States. It seems to us that this
is of paramount importance. If such a course is followed, then a
determination made by the Council will_ have binding effect on all contract-
ing States. This is so because the Convention did not” require more than
a simple majority of the Council when making such a "determination".lsl
The Sub-Committee on Article 77 unanimously agreed that the "determination" .
to be made by douncil shall have a-binding force on all contracting States

if it was made withim the scope of its authority.152

When cohsidering
the scope of such authority, the Panel of Experts expressed —an opinion,
from which it can be inferred that it believed there was some ambiguity
in the provisions of Article 77 of the Chicago Convention. In such a case,
it indicated that the relevant provisions of the Conwvention should be given

a construction which would be the leasbonerous on the ICAO contracting

States. However, we believe that no such ambiguity does exist, and that
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the Panel failed to point it out.
This rule of restrictive interpretation, which was
advocated by the majority of the Panel, is only a rute of comstruction
which should not be taken singly without considering the other
important rules of interpretation. It must be borne in mind that
the purpose of interpretation is to ascertain the intention of the
authors of the Convention, not to supress it by the use of such rules
which are themselves designed to aid the search for that intention. 1In
this respect, Lauterpacht rightly claims that the principle of restrictive
interpretation is not a general principle of jurisprudence, nor has it
received substantial support from international tribunals when inter-
preting treaties. This is because:
Its application has beén made dependent
upon the double condition of doubt and on the
complete absence of any other means of inter-
pretation.153
fo him it seems to hinder, rather than to aid, interpretation and should
therefore be avoided.l54
On the other hand, the principle of effectiveness is a general
principle of law which has gained support in the decisions of both
national and international tribunals.155 For example, the Supreme Court
of the United States applied it in the celebrated case of Nielsen V.
Johnson, where it declared:
When a treaty provision fairly admits of two
constructions, one restricting, the other
enlarging rights which may be claimed under

it, the more liberal interpretation is to
be preferred.l56
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The prinéiple of effectiveness arrives at the intention of the parties
by employing a liberal interpretation in order to give effect to that
intention. In this respect;_the practice of international t?ibunals is
to resort to the other principle of restrictive interpretation only when

all other considérations, including the principle of effectiveness,
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fail completely to give a result. We endorse the view that the

principle of effectiveness should continue to be regarded as of a

superior status since it would be contrary to reason and to good faith

-

that a treaty provisioﬁ should be construed, in the absence of sufficient

-
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reason, as a non-committsl provision. In the famous North Atlantic

Fisheries Arbitration the tribunal expressed the opinion that:

the words in a document ought not to be considered
as being without any meaning if there is not
specific evidence to that purpose.il>9

The "Harvard Research" on the law of treaties concluded that
the rules of interpretation as formulated by the Permanent Court were
qualified to ' considerable extent, in that the Court was still at
liberty to apply them or not according to the circumstances of each
case.léOIn their opinion, "the tendency among modern writers ... has been...
to deny them thé character of international law altogether".16l In this
respect, Starke holds the view that the canons of interpretation are
not absolute principles and should therefore 5e applied relatively
according to the text and circumstances of the particular problem under
consideration. They may be applied cumulatively by using several rules

rather than a single one.162 It is submitted that the primary rule of

the interpretation of . . treaties is that of grammatical constructions:



that is, according to the plain meaning of words and‘phrases, unless
such construdtion will result in a clear absurdity oﬁ marked incon-
sistency with the other provisions of the treaty.l631

Finally, it should be pointed out that the @ords used in the
last sentence of Article 77 clearly impose the obligaﬁion upon the..
Council to make the required determination. In fact,%the Panel itself
agreed, as indicated above, that the Council has to d%cide the manner of
the application of the provisions of the Convention r%lating to nation~
ality of aircraft. The question may therefore be askéd: how could
the same Panel of Experts claim that the provisions of the last sentence
of Article 77 are ambigueus? The assertion that ther? is no ambiguity
with respect to the powers of the Council in makingiﬂ$ determination"
is further supported by the fact that the whole of Ch#pter XVI of the
Chicago Convention has been devoted to the establishment of multinational
airlines and other transnational air.'transport collabérations. On the
other hand, the Canadian "Official Summary" referred ﬁo earlier, which
accompanied the Canddian Draft at the Chicago Conferedée, 1944, clearly
indicates the intention of the authors of the Convention as regards the
legality of the formation of transnational airlines under the Convention.
It also seems that the spirit of the Conference was to satisfy the sponsors
and supporters of the proposal for the internationalization of civil
éviation on international trunk routes, by allowing coﬁtracting States
which may wish to join.their efforts, to establish mulFinational airlines.

The crux of the matter is the manner of the agglicatioﬁ of the provisions

of the Convention relating to the nationality of aircr#ft. It is obvious




- 6l -

that the Convention contemplated the application of these provisions

in a different manner from that which it provided ﬂor aircraft registered
on a national basis, and entrusted the Council witﬂ the obligation of
determining this mannér.y This is because the international agency
contemplated by Azticle 77 must bé of an internatioﬁal character if a
determination is to be made. This last opinion has been endorsed by

the Panel of Experts itself. It is thereforé the application of the
substance of the provisionsof the Convention which is to be determined,
not the medium through which these provisions are oﬁserved -~ wWhether
that medium be national or international registratién of aircraft.

5. Nationality and Registration of Aircraft Belonging to
International Airlines

|

In discussing nationality of aircraft it may be pertinent to
consider the basis of that concept. The nationalitj—doctrine as applied
to aircraft is as old as flying. It was first sponsored by Fauchille

in 1901 who thought that the nationality of an aircfaft should follow

that of its owner, and that such aircraft should be entered in the

164 By 1909 gdvernments had formally

|
recognized that balloons and other aircraft had something resembling
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register of the State of his domocile.
national status. In 1910 the Paris Air Navigati&n Conference .
included, in Article 3 of its draft convention, a péovision that national-
ity of aircraft be determined by the nationality of;its owner.166 Article
4 of the draft Convention provided against double nétionality of aircraft.
Other provisions related to registration and identification marks, as

w2ll as to nationality and registration numbers and certificates of
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navigability issued by the State of nationality. According to

" Professor Cooper, the position at the 1910 Conference was:

The majority of States present felt that
aircraft should be thus under the control of
a particular State, and that the aircraft itself
should be entitled to the protection of such
State. It was recognized that this responsibility
and right of protection constituted, between the
State and the aircraft, a relationship analogous
to that existing between a vessel and the State
whose flag it carries, called (as stated in_the.
report) 'the mationality of the vessel'. 1

- Thus the concept of nationality was intended to establish a means for
State control and State responsibility towards its aircraft with the
. o : . 169
aim of attaining safety in the air.”
The language of the 1919 Paris Convention was similar to the
1910 draft with respect to nationality of aircraft. Thus its Articles

6 and 7 provided:

6. Aircraft possess the nationality of the
State on the register of which they are
.ientenéa—. .9

7. No aircraft shall be entered on the register
of one of the contracting States unless it belongs
- wholly to nationals of such State...

However, Article 7 was amended by the Protocol of June 15, 1929 as follows:

The registration of aircraft referred to in
the last preceding Article shall be made in accord-
ance with the laws and special provisions of each
contracting State. :

When World War II broke out "(t)he nationality of aircraft was
accepted into customary international law as fully as the nationality

of merchant vessels."17o




From the experience of States the principle of nationality
of aircraft is essential for such matters as the operatibn of air services,
both domestic and international, the prohibition of cabotage trafficb
rights, and for jurisdictional purposes.

On the other hand, the motiv¥ations behind the doctrine seem
to stem from such considerations as defence (aircraft being part of the
national defensive potentialities) and the tendency to regard aircraft
as an instrument of prestige (by hoisting the national flag). Further-
more, in some instances States may consider the economic value of aircraft
and restrict transfer of ownership to foreigners.

Aircraft, unlike motor-cars, are instrumentsof national

171

policy. The conferment of nationality on aircraft is a claim to
control and jurisdiction wherever they may be. According to Professor
J.C. Cooper, aircraft have legal quasi-personality in public law, acquired
because 5f their possession of nationality, but unlike ships, they have

172

no legal responsibility in private law. Like ships, the relationship

of aircraft to the State of nétionality is so close that they may be

considered to belong to that State. The State of nationality is responsible

for the conduct of its aircraft, and therefore exercises control over

them; the aircraft on the other hand are entitled to its protection

.albroad..]"?3
Though ships and aircraft resemble natural peréons by reason

of their nationality, this would not change their legal status as moveable

property. Such resemblance to natural persons, through the acquisition

of a nationality, was made indispensible because of the constant movement
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of ships and aircraft, which meant that they were rarely in the immediate
possession of their owners.l7&
It seems that the essence of the matter lies in the reciprocal
observance of the rights and privileges by sovereign States, whether emanating
from customary international law, treaty provisions or State practice. Thus
the representative of Senegal to the ICAO Legal Sub-Committee (in 1965)
observed that, since an aircraft is an object and not a subject of law, and
is without legal personality, the conferment of nationality upon it would
therefore be merely a point of connection by which a State accepts and acknow-
ledges responsibility. In such circumstances, it seems that aireraft which
belong to a group of States hay come under their joint responsibility and
control, and may enjoy their joint protection abroad.
Since the nétionality principle was introduced to serve the
practical needs of aviation it seems that a group of sovereign States would
?F in a better position to achieve the obsefvance of conventional and municipal
rules and regulations, since they would employ the sum total of their technical
and personnel experience.
'The relevant provisions of Chapter IIIof the Chicago Convention
(1944) are similar to those of the Paris Convention. Although it may be
argued that Chapter III firmly established the nationality doctrine, it
must, however, be read in conjunction with the provisions of Chapter XVI of the
Convention and, in particular, the last sentence of its Article 77 which provides:
The Council shall determine in what manner

the provisions of this Convention relating to
nationality of aircraft shall apply to aircraft
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operated by international operating
agencies.

Thus it appears that different procedures were contemplated for the
application of the rules of the Convention to airéraft of an internationl
operating agency.

Article 17, which provides that "Aircraft have the nationality
of the State in which they are registered'", may be construed to mean that
aircraft registered in a State have the nationality of that State; those
not registered in a State will have no nationality. Thus Article 17 by
itself would not exclude joint registration of aircraft.

Based upon the power of the ICAO Council under Article 77 to
provide the manner of application of the rules of the Convention\relating
to nationality of aircraft, Article 18 may be applied in its generality
to aircraft jointly registered, the prohibition therein applying only
to registration with two or more States. A&ticle 19, which deals with
registratioh with a State or transfer of registration to another State,
poses no problems.

The interpretation of Article 20 -~ WEvery aircraft engaged
in international air navigation shall bear its appropriate nationality
and registration marks.!" -- may be a matter of controversy. Thus in the
ICAO Legal Sub~-Committee the representative of the Netherlands expressed
the opinion that aircraft must have a nationality since they are required
to bear nationality and registration marks, while the represéntatives
of Mexico, Senegal and France contented that the word "appropriate"

before ‘'mationality and registration marks" would permit the construction
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that the '"marks" would not necessarily be confined to those of a
State.175 It is submitted that the manner of application of the
nationality provisions of the Convention to jointly registered aircraft,
must differ from that applied to nationally registered aircraft, since
otherwise there would be no réason to oblige the Council to make a
"détermination".

Article 21 would appear to pose no difficulty, since the
required reporfs of registration may be discharged jointly by the States
comprising tBe agency.

In considering the application of Article 77 the Air Tramsport
Committee eﬁvisaged two possibilities: first, that only the provisions
| of Chapter III of the Convention applied or, alternatively, that all
provisions which expressly or impliedly referred to the nationality of
aircraft must be taken into account. The Committee preferred the wider
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interpretation, as did the Panel of Experts in 1960;177 the ICAQ

Council, in its reply to the League of Arab States in 1961, adopted the

178 which was upheld by the Legal Sub-Committee in 1965.179

same approach,
Such attitude appears logical and legimate, since the Council under
Article 77 has to provide a manner for applying the provisions of the
Convention,

The relevant Articles of the Convention are those that impose
obligations on a contracting State or its aircraft, or permit the enjoy-
ment of privileges and rights by such aireraft while in the territory

of another contracting State. Other articles (for example, Article 12)

tend to maintain security of air navigation by providing for rules of
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the air. The Council could extend the application of the provisions of
such»Articles to the aircraft of an agency if the necessary machinery
could be devised.

Certain articles, however, appear to pose some difficulties.

For the purposes of Article 5, aircraft of a contracting State may be
construed as aircraft of those contracting States constituting the agency.
The same interpretation could be applied to prevent the enjoyment of
cabotage privileges exclusively by the agency in a third contracting
State,lso and might apply as well to Articles (such as Articles 9 and
11) providing for equality of treatment. The Air Transport Committee
concluded that no practical difficulty would arise in the application
of articles that grant privileges, provide for equality of treatment,
or impose obligations,181 since their provisions can be applied through
joint action by the States composing the agency. They can either act
Jjointly, through delegatioﬁ to one or more of them, or can create an
inter-governmental organization to cérry out the obligations of a State
of registry.

Under Article 12 the obligation cast upon contracting States
is to ensure compliance by their aircraft wherever they may be, and the
undertaking therein to ensure the punishment of offending personnel can
be assumed by the agency on behalf of its States through such disciplinary
action as suspension or revocation of licence, dismissal or imposition
of fines. |

Either a separate inter-governmental body, or joint action-by

the States of the agency, could adequately meet the obligations which
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Articles 30 through 33 (dealing with radio equipment, certificates of
airworthiness, personnel licences and recognition of certificates and
licences) imposedon the State of registry. In the latter event, the
States may delegate responsibility to one or more of their number for
the discharge of these obligations: a course of action which was
regarded by some members of the ICAQO Legal Sub-Committee as tantamount
to amending the Convention,182

The Chicago Convention came into being at a- time when it was
the general rule for an aircraft to have the nationality of a particular
~ State, a fact which may explain the reference in The Convention to #the-air-
craft of "a contracting State" or the State "in which the aircraft is
registered"., Article 77 contemplated a new development which dictated
novel procedures, and therefore provided the excepfion to the general
rule, The ways and means of applying the substsmtive previsiens ef the
Convention to such transnational registrations were left for specific
determination by the Council. It would appear that the Convention would
be complied with provided appropriate machinery could be designed, and
it is therefore aubmitted that the intent of the framers of these
provisions should not be defeated by strict application of the letter
of -the provisions. |

There remains to consider the legality and feasibility of
‘international registration under the Convention. In certain regions,
economic considerations may dictate the formation of a joint inter-
national airliﬁe with a single managing body, in preferénce to a number

of subsidiary or constituent airlines. Restricted financial, material




and personnel resources of some participants might tend to suggest
international registration as the only suitable solution. Such factors
and the drive towards political unity have, for example, led the Arab
States to conclude that such arrangements would be most appropriate.

As to the legality of international registration, one opinion ~--
expressed by the minority of the Panel of Experts, the majority of the
Legal Sub-Committee and the Air Transport Committee183 -~ is that the
Convention does not explicitly prohibit internatiomal registrafion.

This must be so, since the last sentence of Article 77 would ha#e no
meaning if it did not authorize the Council to do something which was

not already provided for by the Convention. According to the Air
Transport Committee's interprétation, the discussion on inte;national
airlines at Chicago, and the authorization to the Council in Article 55(d)
to study that question and act under Article 77, showed a clear intention
to permit intermational registration.la#

The majority of the Panel, on the other hand, held that the
Council could not, by a determination, substitute an agency or inter-
governmental organization for contracting States in the discharge of
such obligations.185 In 1961, the Qouncil refrained from endorsing
this opinion and merely "transmitted" it in its reply to the League of
Arab States.186

There is nothing in the Convention to prevent dontracting
States from delegating their sovereign powers to such an intergovern-

mental body, since they would still be responsible to other contracting

States for any breach of the provisions of the Convention., If, on the




other hand, the Panel's construction were accepted, such a sovereign
State would be unable to delegate its powers. The Legal Sub-Committee,
by a vote of 10 to 4 with one abstention, expressed an opinion diréctly
opposed to the Panel's: that there was no obstacle to "joint inter-
national registration'" under the existing provisions of the_Convention,187
and that Article 77 Y“gives the Council the duty and thus the power to
interpret the provisions of the Convention so as to permit such
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registration to be carried out". Otherwise, it contended, the lasf
sentence of Article 77 would have no meaning. The representative of
Senegal érgued that &n aircraft has no legal personality, and is an
objéct‘and not a subject of law, and that nationality establishes merely
a point of legal contact.lsg‘The minority thought it was necessary to
amendlthe Convention, since it is based on the principle of national
registration. The opening clause of the last sentence of Article 77 =«
"The Council shall determine in what manner..." -- supports the majority
of the Sub-Committee, being interpreted to mean that the Council must

determine, Thus the Council has to decide how the substance of those

provisions of the Convention related to nationality of aircraft

should be applied to aircraft Joiatly registered.
The Sub-Conmittee deferred to a future date considergtion of

190 ine

the manner of application of the provisions of the Convention,
representatives of the Congo (Brazzaville) and Senegal having suggested
either joint registration by the States involved, acting on a common

account, or the creation by them of an international organization. 191
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Such organization would undertake the duties of a State ofregistry

on behalf of its members. '"Joint registration' would be on a single
register (which might consiét of several parts eéch kept and maintained
by one of the States concerned), one or more of the States of the agency
would undertake the functions of a State of regis%ry on behalf of all,
and allwuld incur joint and several responsibility as regards the
provisions of the Conv.ention.192 | .

These two alternatives had been suggested in the Air Transport
Committee's study in 1956.193 The majority of the Panel, after ruling
out the possibility of intergovernmental organizations being established,
rejected the alternativé of."joint registration" on the ground that the
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aircraft of the agency would have no nationality. Such contention
might amount to saying that the Council is absolved of its duty to make
a determination.

There is an obvious contradiction here: the majority of the
Panel had already assumed that the agency contemplated must be a body
of an internmational character, indicating that its aircraft would be
registered on a non-national basis.195 Thus in one instance they say
that the aircraft of the agency contemplated in Article 77 by definition
must seek non-national registration to be qualified as an "international
operating agency". In other words; they gave meaning to the term
“international operating ageney" with one hand and stripped it of that
meaning with the other.

It has been submitted by Professor Mankiewicz that the deter-

mination by the Council cannot be made in abstracto.196 The desired
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course of action has to be proposed to the Council by the States
constituting the agency, and the Council must see to it that the scheme
submitted is proper for the purpose of the application of the provisions
of the Convention.

When the Council undertakes to make a determination it will
be essential that all ICAO States recognize the method of joint inter-
national registration so that the determination can be implemented. In
such a case the application to such aircraft of the rights and privileges as
&re granted in the Convention to aircraft nationally registered, should
also be recognized. These suggestions were included in & proposal
which was adopted by the Sub-Committee by a vote of 10 to 3 with two
abstentions.l97 Thus the Sub-Committee advised the Council:

That the determination made by the Council
under Article 77 has sufficient effect for the
international registration in question to be
recognized by the other contracting States

and for the aircraft so registered to have

the benefit of rights and privileges equiwalent
to those granted by national registratiom.

It being urderstood:

&) That the States that have constituted the
international operating agency shall be jointly
and severally bound to assume the obligations

which, under the Convention, attach to a
State of registry;

b) That the operation of the aircraft concerned
shall not give rise to any discrimination against
aircraft registered in other contracting States.

The adoption of the principle of joint and several responsibility

would, it is submitted, defeat the contention that, since the obligations
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under the Convention attach to sovereign (contracting) States, the
delegation of the discharge of these obligations to an intergovernmental
organization . ~ would be illegal.

There is also the possibility that intermational organizations
such as the United Nations will take advantage of these procedures and
establish their own register, instead of registering their aircraft in
a State. Thus, meany international organizations may be competent to
own aircraft, although the only present example of such owﬁership is that
of the United Nations. The practice of the Organization to date has
been generally to operate aircraft made available by its member States,
such aircraft being usually registered with a State and having its
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nationality markingsas well as the United Nations emblem.
United Nations aircraft, whether public or private, enjoy privileges
and immunities so long as they are considered as United Nations property

(according to the Convention on Privileges and Immunities of the United

Nations).

However, there were some instances in which the United Nations
owned and operated aircraft: for example, an aircraft which rendered
services to its G@ommission in Korea in 1954, That aircraft was not
registered, and operated with only the United Nations markings. Consider-
ing thé emergency situation at that time, such incident was not regarded

as a precedent by the Legal Office of the United Nations.199

Similarly,
in the period 1960 - 63 the United Nations purchased a number of aircraft
for operation in the Congo, which carried distinctive United Nations

identification marks, were not subjected to the requirement of registration



and licensing under Congolese 1aws,20o and apparently were not negiatersed

in any State.201

It is therefore highly probable that such aircraft had
no nationality. As of February 1965, information from the Legal Office
of the United Nations indicated that there were still two of these air-
craft in the Congo.202

While it may be that a new United Nations practice may be
developing, there are no clear indications thét it will notsibe dintearupted.
Nevertheless, these two incidents of operation without registration and
nationality in any State. may reflect the practical need of the United
Nations to preserve its image of complete independence &nd freedom from
the jﬁrisdiction of the territorial State wherein it performs its
functions. Aalso, the laws of many States may not permit.tﬁbregistration ‘
of aircraft not substantiall¥ owned by their nationals.

| It may be assuﬁed that the United Nations will not disregafd
the provisions of the Chicago Convention, since ICAO is one of its
speqialized agencies. Héwever, there are no provisions in the Convention
with respect to the operation of civil aircraft by the United ﬁations,
and Article 77 does not place the United Nations in a situation similar
to that of a State for the purpose of a determination by the Council.

It is avﬁdent that the problem of registration of aircraft
owned by international organizations requires extensive study and fhe
formulation of a complete scheme. This will probably find expression
in- public international l;w, either through the recognition by sovereign
States of the new practice as adopted by the United Natinnsgﬁr, preferably,

through the conclusion of Conventions between such Organizations and their

member States.
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CHAPTER III

EXISTING AND PROPOSED TRANSNATIONAL ARRANGEMENTS

There afe in ;ir transﬁoft ai ﬁ&ésen& four transﬁational
enterprisoiy undertakings, (SAS, EAA, CAA and Air Afriqne)l as
well as three major proposed enterprises: Air Union, in Western
Europe; the International A#ab Airways Corporation (IAAC) in the
Middle East, and "Flota Aerea Latino-Americana" (FALA), in Latin
America.2 Apart from these undertakings many airlines participate
in pooling arrangements, a form of economic and technical cooperation
whose essential characteristics are the regulation of the services
involved and the pooling and allocétion of revenue. Thus pooling
is a kind of cooperation which &ields the benefit of mitigating the
ills of imperfect competition now prevalent in air tramsport. In
pools the basic elements for the allocation of revenue are the
capacity offered by the aircraft on the agreed routes and the number
3, b Pooling is considered here
since it stands as a cocoperative measure between airlines, although
of lesser gpoope and implications than integration.

The pool system, while mitigating the effects of competition,
does not entirely eliminate it;s rather it serves as a regulator of
frequencies through peak and off-peak hours and seasons, resulting
in better distribution of the services to the public.

Both the existing and the proposed joint enterprises

generally involve joint operation as regards international traffic,




and in many instances include also domestic services. The participants
incur jointly the costs of operation and share the profité or losses
resulting thereffom. Though the legal structures of multinational air-
lines may vary, usually they carry out their activities through a common
management and organization. A comparative appraisal may explain the nature
and functioning of their organizational arrangements and legal status.

1. The Existing Arrangements

a) The Nature of the Constitutive Agreement

The constitutive instrument may be embodied in a treaty between
States, in legislation enacted by a common organization, or in a contract
between private, State-owned or mixed (partly privately-owned and partly
State-owned) enterprises.

The Consortium Agreement6 establishing SAS, for example, is a
contract ‘entered inté between the cénstituent nﬁtional airlines of Denmark,
Norway and Sweden, supported by joint government action in the fields of
civil aviation and other matters relating thereto. It cannot be regarded
as a treaty since the parties are not subjects of international law but
are rather national corporate bodies. The participant airlines here are
mixed enterprises, 50 per cent of the shares in each company being held by
the State in which it is incorporated and the other 50 per cent privately
owned. This system was developed at the time the Consortium was being
formed.7

On the other hand, Air Afrique was established by the Treaty

of Yaoundé (Cameroun) on March 28, 1961, between eleven West African
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States.8 Recently, Togo adhered to the Treaty, becoming the twelfth
participant State.g ‘The contracting States hold a total of 72 per cent
of the shares, divided equally among them (i.e. 6 per cent for .each State).

The other 28 per cent are held by the French airline Union de Transport

Aériens (U.T.A.) and the French investment group Caisse Dézgts et Gonsigggtion.lo

The two French enterprises are not parties to the Treaty, though they are
allowed by the contracting States to participate in Air Afrique.

CAA was originally established in 1946 by the Governments of

Southern Rhodesia, Northern Rhodesia and Nyasaland.ll On Decembgr.h, 19685

a new CAA Corporation was established by Agreement among the same three
Governnents.l2 Thus the present CAA is also established by treaty.

The only joint air transport enterprise created by enactment of
13

a common organization of its participant States is EAA, “ whose ownership

is shared by Kenya, Tanzania and Uganda. EAA has been incorporated in

Nairobi, Kenya since January 1,’19&6.19

b) Objectives
All the eﬁsting and proposed trénsnational airlinee doubtless
share the common objective of achieving better economic results than could
otherwise be attained by the partiéipants on an individual basis. To this
end, their constitutions often contain a sound business clause such as
that found in the SAS Consortium Agreement, which stipulates:
2., The activity of the Consortium shall be

governed by sound business considerations,
practice and policy.l5

Similar stipulations are found in the comstitutive instruments of EAA16
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and GAA.17 Thus, by joining their resources, skills and experience,
enterprisory organizations in air transport may satisfy the public
need in a more adequate fashion than has hitherto been possible with
excessive competition dominating the world air routes.

Certain enterprisory activities have objectives which are
collateral to their main economic purpose -~ such as, the fostering
of general economic cooperation among the member States, the preserva-
tion of “friendship and understanding', and the improvement of inter-
national relations between States through better knowledge of each

other.18 In the opinion of the authors of Law and Public Order in

Space, such cooperation in enterprisory activities will eventually
- decrease the chances of "unauthorized coercion' and tend to reduce
"mitual distrust,?

Another important objective relates to the scope of the air
services. For example, Section 7 (1) of the East African Airways
Corporation Act, 1963, entrusts EAA with securing the fullest develop-

ment of air transportlﬁithin and between its member countries as well as
conducting international services. In addition, upon request by a
member government, EAA may also provide domestic air services conditional
upon payment of any losses by that government.zo

Similarly, CAA is responsible for the provision of air services

between its member States,al

2

"with air services to certain Africam points
being provided by BOAG;Z
In the SAS Consortium Agreement the parties undertook not to

carry out or provide on an individual basis, without unanimous consent,
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any services of the type carried out by the Consortium.23

This can, of
course, only be binding upon the constituent airlines, and prohiﬁi;ion

of other competitive activities must necessarily be secured thfough the
action of the Scandinavian governments. On the other hand, each govern-
ment may request the provision of certain domestic air services provided

24

it pays any loss incurred by reason of such operations;

The Treaty of Iaoundéz5

provides that the Parties designate
Air Afrique as their chosen instrument to operate international air
services.26 It lies within the discretion of any member State to authorize
Air Afrique to perform domestic services within its territoryz? or, i
alternatively to entrust such services to a national air carrier, provided
the activities of the latter are coordinated with those of Air Afrique.as
Even regional air services may be conducted by the national airlines of
membér States, if authorized after comsultation with the Committee of
Ministers.2?

c) Membership

Problems of membership -~ such as who may become members, and
procedures relating to cﬁanges and termination of membership -- have to
be settled at the outset. Members in an air transport joint enterprise
may be governments, private or public territorial organiiations, mixed
commercial concerns of Buch private and pub;ic organizations, or a
combination of any two or more of these.

The SAS Consortium is the only major air transport organiiation

whose participants are all mixed commercial concerns.30 Air Afrique is

a clear example of a joint corporation, with its members being.Stateg,
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the French private company UTA, and the French investment group Caisse .

Dépots et Consignation. > EAA and CAA, on the other hand, are constitutéd
32

solely by their Governmeats.
Membership in such enterprisory organizations maybe either
inclusive or exclusive. Thus SAS, EAA and CAA are all completely exclusive
enterprises, since their constitutive instrﬁments do not provide for the
admission of new members. While Air Afrique appears to be an inclusive
enterprise, with membership open to all ihterested States, in fact the
requirement for unanimous agreepent of its participant States when con-

33

sidering the admission of a new member tends to limit such inclusiveness.,
d) Legal Personality

The question whether a joint air transpoft enterprise possesses
legal personality generally depends on its organizational form and
structure, SAS is unique in that it cannot be regarded as a legal perscm;}l+
while CAA and EAA are corporate legal persons §stablished, respectively,
by treaty and under the ehactment of a common organization; Air Afrique
may be characterized as a corporate legal person without any nationalityand
Aubjeat primarily ter kb8 domestic law embodied in the Treaty of Yaounde,
and thus stands very close to the true international company.

| While the SAS Agreement makes no express provision with respect
to the legal character of the Consortium, no inference could be drawn
from the word "consortium", According to Bahr, the Consortium is similar
to partnerships under French and German law, the criteria being the unlimited

liability of the partners.35 It is contended that, in establishing the

new SAS, the parties to the 1951 Agreement had no intention of altering
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the similar legal character of OSAS, as stipulated in Article 2 of the
Consortium Agreement of August 1, 1946, establishing that organization:

-The Consortium - as such - is not a separate
legal person, but shall externally to the public 36
and internally to the staff appear as one unit...

It should be noted that similarly ESAS had been declared not to possess

corporate legal personality.37 -

In essence, SAS is an enterprise of the three parent companies

38

~carried on their joint account. The Agreéement stipulates that the

parties shall be jointly and severally liable to third parties as regards
39

the activities of the Consortium,”” and further provides for a system of

sharing of profits and losses by the three companies according to the
ratios of their subscription to the capital of the enterprise.qo From

| these characteristics, SAS may be regarded as a partnership (in the English
law concept) of the three Scandinavian airline companies, though it lacks

k.

registration usually required by the laws of Sweden. The ICAC Report

on the Scandinavién Airlines System assimilated it to a partnership

rather than to any other form of emnterprisory structure.42

The SAS Consortium has sometimes been viewed as having a peculiar
status of its own. For example, the ICAQO Report states:

On the whole ... it seems best not to attempt to
identify the consortium with any of the more familiar
forms of commercial undertakings, but to regard it as a
creature of the particular arrangement out of which it
grew. The amount of specialized government action that
has been necessary to bring the Consortium into being
«ee is a further ground for not trying to apply any
standard label ...43
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In the opinion of one writer, however,m+ SAS possesses legal
personality. He appéars to re;y mainly on Swedish law, perhaps on the
assumption that Sweden is the domicile of SAS sinée its headquarters are
situated in Stockholm., Even that may be contested, however, on the
ground that the question of locating the Headquarters is left to the
decision of the board of directors.qs

It is evident that the Consortium cannot be regarded as a‘éompany,
since it has not been inéorporated in any of the ﬁﬁree countries. Like-
wise it is not an intérnational company, subject to international law,
since it is the product of a contractual relationship between private
corporate bodies. On the other hand, in many instances the rights and
liabilities of SAS relate to the thfee parent companies rather than to
the Consortium itself: fpr instance, the designation of each company by
its government as its chosen instrument in biiateral air transport agree-
ments, It is also apparent that the Consortium has no nationality -- a
fact admitted by the SAS legal department,u6 which believes that the
Consortium is domiciled in the three Scandinavian countries. '’

It may therefore be concluded that SAS can be closely assimilated
to partnerships as understood in Eﬁglish law, although the Consortium may
not answer the particular legal requirements of a partnership in each
Scandinavian country as regards such procedural matters as the require-
nent of registration of the firm,

Another transnational air transport organization worth exploring
is CAA., CAA has subsidiary companies, wholly owned by it, in Rhodesia,

48

Zambia and Malawi. It was created by the 1963 Salisbury Agreement and
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also, pursuant to that Agreement, by enacted law in each of its member Sd::adu.as.l"9
Like its pre&eaessor, the present CAA appears to be incorporated in Rhodesia
since Salisbury is still its headquarters, and thus may be ;ubject to

Rhodesian law as regards its legal existence. Corporate legal personality

is obvious from Section 4 of Annex A to the Salisbury Agreement, which declares:

There is hereby constituted jointly for the
Territories a corporation, to be known as the
Central African Airways Corporation, which shall
be a body corporate with a common seal and capable
of suing and being sued and, subject to the provisions
of this Order and any law, of doing all such acts as
a body corporate may perform.

The new EAA succeeded the former Corporation established by the
East African Territories (Air Transport) ©rders in Council, 1945 to 1961.50

Recently re-established by enactment of EACSO, the Corporation has been
51

incorporated in Naifobi, Kenya, since 1946. EAA is a statutory corporation

of BEACSO and is subject to, and governed by, the relevant enactments of that

body. According to the BACSO Constitution, such enactments shall have the

52

force of law in each member country. It is obvious from Section 3 of the

East African Airways Corporation Act, 1963, that the Corporation is endowed
with full legal personality:

3+« There shall be estahlished a corporation to
be known as the East African Airways Corporation...
with perpetual succession and a common seal which
shall be capable of suing and being sued and of
purchasing or otherwise acquiring, holding and
alienating property moveable and immoveable and

of doing or performing all such acts and things as
bodies corporate may, by law, do and perform.

The EAA Corporation Act, 1963, is an @actment of the EACSO and hence

the Corporation stands very close to the true international company. However,

the essential criterion which differentiates it from the true
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international company is its incorporation under the municipal law
of Kenya.

A unique enterprisory activity with a peculiar legal structure
of its own is Air Afrique, which,to a large extent, resembles a true
international body corporate. Its personal law is contained primarily
in the Treaty of Yaounde of March 28, 1961, and in the Articles of
Incorporation annexed to that Treaty:

This treaty and its annexes, including the
Articles of Incorporation of the joint Corporation
(Societe Commune), shall determine the legal terms
of existence and operation granted to the Corpor-
ation by the Contracting States by departing, if

need be, from the present or future provisions
of their national laws. 20

Thus the treaty contains the supreme law governing the Corporation. It

has been "endowed with full legal capacity recognized by the laws of

the contracting States in the case of bodies corporate..." Sk This

legal capacity seems to be only analogous in character to the corporate
municipal legalvcapacity usually recognized by the laws of the participant
States. Such provision will not subject the enterprise to the municipal
iaws of all or any of the contracting States as regards the grant of legal
personality. The provision thus operates only to the extent of defining
the corporation which is being established with the more familiar types
of municipally incorporated bodies. Thus the legal personality of Air
Afrique is solely granted by an international treaty concluded between
subjects of international law, which have even stipulated for departures

from the rules of their municipal 1aws.55
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‘ On the other hand, it appears as though Air Afrique does not
have any nationality, but is only "deemed as possessing the nationality
of each contracting State". 56 To a third State not party to the
enterprise, such fictitious grant of multiple nationalities would seem
artificial and of no help in determining which law governs the joint
Corporation. Such provision may be superfluous, since the Corporation
is primarily governed by the terms of the Treaty and thevprovisions
of the Articles of Incorporation.57

Article 1 of the Articles of Inccrporationvprovides:

A joint Corporation under the name of "Air
Afrique' is hereby constituted and governed by:

1) The international treaty signed on the twenty-
eighth day of March 1961 and by the present articles
of Incorporation attached thereto:

2) Residuarily:2Rd-only in so far as they are compatible
with the provisions of the treaty and the articles of
Incorporation by the principles pertaining tg the

laws of the signatory Siates of this treaty.5

Reference to the legal systems of the contracting States in that Article
relates only to the total principles of these legal systems of all the
participant States, which principles may only apply to the joint
Corporafion in the absence of express or implied provision in the Treaty
and only if they are not contradictory to ifs provisions.59 The
application by way of residue of the vague notion of the 'Erincigles'of
the municipal laws of its participant States, however, may not occur,

or may be rarely applied. Such application of municgpal law does not
negate the international character of the Corporation;. International

corporations may have municipal laws partly applied to them, as for
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example, for certain of their functions and activities. The test should
be whether the corporation will remain predominantly of an international
character. Air Afrique is not, however, incorporated in any of its
member States, and its constitutive instrument does not purport to deem

it as if incorporated in all those member States. Hence, the Anglo-Saxon
Common Law -~ and likewise the Soviet rule of private international law

by which the place of incorporation "governs the existence of a corporation
and ... determines the nature and extent of its powers..'.'6O -- would

not apply to the joint Corporation.

Further, Air Afrique appears to be artifically domiciled in all
the signatory States of the Treaty of Yaounde, its Articles of Incorporation
providings ‘

The Corporation shall have an establishment

having the attributes of a head office in the
Capital of every State » signatory to this treaty...

61

Such a provision may have been inserted with the aim of avoiding the location
of its centré of activities so as to ensure that the joint Corporation is

not to be governed by the municipal law of:. its head office. The above
provision admits, by hmecessary impldcation, that the Corporation does

not and cannot practically have more than one head office.62 By such
artificially supposed head offices, the Corporation would not thereby

acquire twelve domiciles in the Capitais of its participant States. In

the opinion of C. Wilford Jenks, in the absence of arspecial relatiomship,

an international corporation would not be goverhed by the law of the

63

place where it happens to have its seat. It thus appears that, for

legal purposes, the various head offices of Air Afrique would not affect
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the issue as to whether it is an international corporation.

If the many nationalities it is deemed to possess are discarded
and the Corporation is considered to have no nationality, then Air Afrique
may wellbe é true international company.

e) Organizational Arrangements

The organizé.tional structire of :;nterprisnﬁm activities dm .
air transport may take various forms, but still many similarities will
remain,

The SAS Consortium has %o a large extent the characteristics of
& company, as regards its management and operation.6u Its board of directors
-=- which may be compared with the general meeting of the sharehqlders of a
company,65 and amalgamates the functioms of that meeting and those of the
board of directors of such company -- is the governing body. Unlike the
general meeting of a company, however, the representation of the SAS
partners on the board of directors is not made according to the ratios of
their shareholding in the enterprise;66 also, the identity of each partici-

. pating‘company is preserved by the requirement that a minimum of three
members of the board of each parent company constitutes a quorum.67

The board of directors of SAS is composed of eighteen members,
six appointed by each of the three partner-companies,68 the representation
of each parent company being oﬁ a fifty-fifty basis between Governments
and private shareholders.69 The offices of the elected chairman and two
70

vice-chairmen alternate on a yearly basis among the three companies;

those three officers, with three other members, each appointed by his own
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71

company, constitute the executive committee. The board must meet a

minimum qf four times a year, and must alternate their meeting places
among -the three coum:r:‘Les.72 Decisions are taken by majority vote.73 :

As the governing body of SAS, the board has great powers «=

including inter alia, the power to make rules for the executive committee

74
75

and to prescribe its authority; to appoint the general manager, managers,

and higher and other officials; ' and to determine the location of the

head office and of branches.r'6 The establishment of the board with such

wide powers resulted from a recommendation of the "Little Committeef!
(in August 1949), which saw in it a better organizational structure that
"would tend to improve the then deterioriating financial situation of SAS
(caused mainly by the existence of its five organizations -- the three
parent companies, ABA, DDL and DNL, and the two joint organizations,
ESAS and OSAS):77
The Committee believes ... that through a radical
change of the joint organization considerable
reduction of expenditure is possible ... The
proposal put forward for consideration by the
committee proposes the entire SAS consortium

to be governed as one concern on joint account
and risk under one board and one managing director.

78

The day-to-day manageqent is entrusted to a generai manager, with
similar powers and dutibs to those of the general manager of a company79 -
although, according to Swedish law (which may apply by reason 6f Stockholm
being the headquarters of the Consortium), he is in an even stronger

8o

position in relation to the board of directors. He and any other

- managers are appointed by the board from among persons other than members

of any board of directors of the three parent companies.81 He is
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subordinate to the board in appointing higher officials, as well as
flight personnel and othef officials. This task is to be undertaken
with the primary aim of achieving a rational and efficient organization,
but an equitable proportion among the three Scandinavian nationalities
must be maintained to the extent practicable.82

CAA has only one governing and managing body, described in
the Salisbury Agreement as ""the Corporatien".s3 It consists of a chairman,
appointed by the ministerial body known as the "Higher Authority" (composed
of one Minister from each of the three countries).sh Rhodesia and Zambia
each appoints two members, while Malawi appoints one -~ all of whom are
required to have business, technical and administrative qualifications;
the Commonwealth Development Corporation also appoints a member, pending
repayment of its lean to CAA.85 Members of the Corporation hold office
for three years, or any lesser period thet may be specified in the
instrument of their appointnent.86 However, during their tenure they
may be removed by the Higher Authority for such reasons as, inter alia,

87

failure to perform their functions, ' or if their private interests

conflict with those of the Corporation.88
In meetings of the Corporaticn a minimum of four members

89 90

constitutes a quorem, ° with the chairman having a casting vote,

From a managerial and operational point of view the position
here is the reverse of the SAS organization, since CAA has a subéidiary
company wholly owned by it in each of the three member countries. Each
of these companies is subject to, and governed by, the laws of the

91

country in which it is incorporated. ' Bach owns property, including
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aircraft transferred to them by the Corporation.
EAA, like CAA, is controlled by an "Authority" similar to the
Central African "Higher Authority'"; the executive body of the Egst
African Common Services Organization, known as the East African Common
Services Authority (EACSA), which has legal capacity conferred upon it,
according to the laws of each member country, for carrying out its

93

functions,

L

Enactments of the Organization are made by its Legislative

Assembly.
The Authority, which is the highest executive body of the

Organization is composed of the President of Tanzania and the Prime

Ministers of Kenya and Uganda..95 It is entrusted with " ... the general

direction and control of, the peerrmance of the executive functions of

the Organization".96 -In discharging these functions it is assisted

by its Ministerial Committees.97
The Corporation itself may now be examined. Its creation was

by enactment of the 1963 East African Airways Corporation Act by the

98

Organization's Legislative Assembly. Like the Salisbury Agreement,

the Act refers to the Corporation instead of its board of directors.99
The Corporation consists of a chairman appointed By the Authority, the
financial secretary of the Organization, two members appointed by each
of the three governments (a total of six), and an additional member
that the Authority may see fit to appoint. % Each appointee holds
office during the pléasure of eitherthe government or the Authority

(as the case may be) that appointed him.101 At meetings of the Corporation,
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five members constitute a quorum provided that each government is
represented by at least one member.l02 The chairman of the Corporation
has a casting vote in addition to his ordinary vote, 193

In addition to its chairman the Corporation has a general memager,

1ouwho, though not a member of the board of

appointed by the Authority,
directors, attends its meetings, participated in the discussions, bﬁt
has no vote.l05 He has managerial powers delegated to him by the Corpora-
tion and may in turn delegate the same to the servants of the Corporationm,
with the consent of the Authority. %°

Although the Corporation has wide pevers,lo? it is still controlled
to a large extent and in many ways by the Authority. Thus, for example,
the Authority determines the remuneration of the members of the Corpora-
tion.108 Also, fhe Corporation is required to submit for the approval of
the Authority an annual programme showing the services to be conducted, the
equipment to be used, tariffs, revenue and expenditure estimates, and any
proposed disposal of stdcks,”shares, bonds, debentures or segurittes.log The
Authority has discretion either to approve, or suggest changes to, the
programme submitted to it; in case of‘an estimated loss, it may direct its
reduction and the Corporation has to comply with such direction.110

The Treaty of Air Afrique establishes among its signatores a
body known as the Committee of Ministers of Transport,lll to function as
a medium for discussion of "common policy, prospects for the development
of air transport and programmes and ... all questions relating to civil ...

aviation".112 It may also make recommendations for achieving uniformity

of laws and regulations, and of the positions of contracting States
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towards international conventions relating to civil aviation.ll3 However,
unlike the “Higher Authority" and the "Common Services Authority", it
does not exercise any direct control on Air Afrique, which is represented

in an advisory capacity.llh The Committee's meetings are held on an

annual basis.115 )

The Articles of Incorporafion of Air Afrique prescribe it§
constitution, powers, duties, and functions. The joint Corporation has
two important organs: the board of directors, and the genefal meeting
of shareholders (or, sometimes, the extraordinary general meeting).

The board administers the conpany.116 Represéntation on it is
proportionate to the shareholdings of each'participant, except for member
States which have a -inimuﬁ of two seats alloted toveach.117 The general
meeting observes this principle whep it appoints the members of the board,
wharmay be removed at any time by the party who nominated them, or by the
board for lack of efficiency.ll8 The board elects from among its members
a chairman who holds office for the duration of his membership, and who
19

may thereafter be re-elected.

of the board.120 Decisions of the board are made by majority vote,

He may be removed at any time by decision
121 with
the chairman having a casting vote only on a second equality of'votes.l22

From the vast powers it en;joyslz3

the board would appear as the supreme organ
of the joint Corporation, were it not for the general powers and supervisory
authority 6f the general meeting. In addition to thoge powers ascribed to

it in the Articles of Incorporation, which are in no way exhaustive, the board

is entitled to exercise any powers not assigned to any other organ of Air

Afrique.lau To mention but a few:
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1) The Board shall represent the Corporation
in its dealings with Governments, public and

private organizations, trafling bodies and in

general all third parties;

2) The Board shall appoint and dismiss where
necessary all trustees, managers, representatives,
agents and employees of the Corporation;. determine
their duties, their conditions of service, their
retirement and their salaries;..e.

24) The Board shall submitt to an extraordinary
general meet all amendments to these Articles of
Incorporation.,

Management of daily affairs of the Corporation has recently been
placed in the hands of the chairman of the board, who now shoulders the
‘tasks of both chairman and general manager.126 However, he may request
the board to aﬁpoint a general manager to assist him in discharging his
managerial functions 2! Thus the board, through its chairman, may become
infoived in the management of the Corporation -- a situation which resembles
to a large degree the organization of CAA, which has only ome governing organ.

In the general meetings of Air Afrique all shareholders are entitled

to vote according to the size of their holding,128 and here, unlike in the

129

board, there is no special voting privilege for member States. General

130

meetings are usually held on an annual basis and under certain conditions.

131

proxy voting is permissible. A minimum of two thirds of the shares is

required to be represented before the general meeting can proceed to business,

and only on a second faiiure to obﬁain_that gquorum will the meeting be::

deened‘lawfu1.132 The general meeting has an ex-officio prestdent, who is the

chairman of the board. 1?3 Decisions are by majority, with the president

having a casting.vote.IBk

The general meeting has the power and authority to deal with any

matters relating to the Corporation -- for example:
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1) To appeint the members of the Board of
Directors...

3) To amend the Articles of Incorporation...

5) To declare the dissolution of the Corporation
and appoint the liquidators.

6) To declare the extension of the period fixed
for the duration of the Corporation esad35

An extraordinary general meeting may be called by shareholders
representing a minimum of fifty per cent of the shares to deal exclusively
with matters relating to checking heidings in kind, increasing the éapital,
136

or amending the objects of the Corporation. Its decisions are by a

two-thirds majority, except in the case of an increase in capital due to

137

the admissién of a new State, when unanimous agreement is'required.

f) Financing

By financiﬁg here is meant the capital stock and subscriptionms
thereto, and the general conduct of the finmancial affairs of the enter-
prise. Some of the air transport enterprises examined in this work appear
to have a wider measure of autonom&, while others are more or less subjected
to the approval or direction of a higher intérgovernuental authority. The
matter of financing ultimately depends on the shape and structure of the
different organizational arrangements.

In the SAS Consortium, the relationship between the three parent
compgnies as regards joint ownership of property and the sharing of profits
and losses are in the ratio of 3/7 ABA (8weden), 2/7 DDL (Deﬁnark) and
. 2/7 DNL (Norway).13® mne board of directors decides upon the distribution
139

of piofita, or hpon any assessment necessary for making good any losses.

At the time of its creation, the Consortium's capital was fixed at 157-1/2




- 109 -

million Swedish Kroner,l#o a major part of the initial capital represent-

ing the value of aircraft.lkl To this total (equivalent to approximately

$39,350,000) ABA subscribed $13,050,000; DDL, $5,285,000; and DNL 34,200,000.1h2

However, at a later stage,due to the increase of capital, ABA contributed

90 million Swedish Kromer; DDL, 60 million; and DNL, 60 million.}*3 The

new Consortium succeeded the former (with its two departments of OSAS and

ESAS) to all assets and liabilities, aircraft and physical assets except

realty, and cash required to balance the subscription to the capital by each
participating company.lhk Realty, was to be leased by the Consortium

| from its owners, whefher they be one of the péffieipaﬁts or a third party.l45

ABA's buildings are used as the headguarters and as the maintenance base

in Stockholm,1"®

In the matter of accounts and their auditing the board of
directors is the sole and final abbiter. Atd the close of each finmancial
yea¥, a statement of the accounts of that year, together with the auditer's
report thereon, s to be placed before the beard which has to review the
| report and approve the accounts.lh? Finélly, the board of directors
enjoys a large measure of autonomy in the financial aspects of the business
of the consértium.

Unlike SAS, CAA is controlled by and subjected. ta. the inter-
governmental "Higher Autharity".lug Its capital totals £l,h76,650,1h9
including the loan made to the former Corporation by the Commonwealth
Development Corporation (which was guaranteed by the Federal Government

of Rhodesia) and other loans by the former Federal Government. Its
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ownership is held in the amounts and ratio of £664,492.5 (45 per cent)
for each of the Governments of Rhodesia and Zambia, and £147,665

(10 per cent) for the Government of l'l:a:l.a.w:'.."l'sO The guarantee by the
Federal Government to the Commonwealth Development Corporation of

the loan made to CAA was replaced by guarantees by the governments

of the three countries in the same ratio as their ownership..of

151

capital. In the absence of an agreement to the contrary,
subscription to any ad&itional capitall52 aﬁd incurment of profits
and losses shall be borne by the three governments on the same
basis.153 Like SAS and EAA, CAA succeeded its predecessor
Corporation to all its assets, rights and liabilities and
obligations.lsh
In its yearly finances the Corporation is subjeéted to
the control and direction of the Higher Authority, although the
degree of such control is of a lesser scope and extent than that
exercised by the EACSA. At the beginning of each financial year
the Corporation has to submit to the Higher Authority for its
information & revenue and expemdttuwre bgdget.15 5 If such
financial eqtimates result in the redﬁction of the Corporation's
general reserve fund below fhe amount already fixed by the Higher
Authority, the scheme must secure the approval of the Higher

156 If the general reserve fund of the Corporation

Authority.
becomes in any financial year insufficient to meet certain specified
spending items,l57 the three governments shall pay the shortfall

when asked by the Higher Authority to do 80.158
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The annual budget of the Corporation and its
subsidiafy companies must be‘sugnitted for the approval of the

JHigher Authority.159

The Corporation may amend such budget
approved by the Higher Authority, in the absence of any direction
to the contrary, but in so doing it must not exceed the capital
expenditure already'jg@roved.lso At the close of each financial
year the Corporation has to submit to the Higher Authority amn
annual report on its activities and those of its subsidiary
companies, which shall contain, inter alia, "the revenue and
expenditure account and the annual report of the auditor".161
The appointment of auditors is subject to the gpprovai of the
.Higher Authority}62 In case of long-term plans for air transport
services or aerial work, the Cdrforatidh shall, either upon its
own initiative or upon directions given by the Higher Anthorify,
prepare and submit to the Higher Authority such plan, indicafing
the expenses to be incurred and the need, if any, for airport or
meteorological serviCes.l63 By Section 10 of Annex B to the
Salisbury Agreement the borrowing powers of the Cprporation are
limited to borrowing by bank overdraft for temporary purposes.

EAA is perhaps the most exteﬁsivelf controlled joint
enterprise, being subjected to the general supervision and scrutiny
of the intergoverngental body EACSA. Like CAA, EAA succeeded its
. former Corporation fo all property, rights and obligations.leq

At the time of its initial creétion, in 1946, the total capital

subscribed by the then three Territories and Zanzibar was
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£50,00077; this was increased in 1949 to 5221,5001 by issﬁe of
3~1/2 per cent loan stock entirely subscribed by the participating
governments in the ratio of 67.72 per cent (Kenya), 22.57 per cent
(Uganda), 9.03 per cent (Tanganyika) and 0.68 per cent (Zanzibar).167
The intention was that each of the three governments (now Kenya,
Uganda and Tanzania) should subscribe to the loan stock in equal
proportions, by advancing £150,000: a total of £h50,000.168
However, the present position of subscription of capitai differs

from that originally contemplated:

Kenya £150,000
Tanganyika 20,000
Uganda 50,000
Zenzibar 1,500

£221,500

BOAC's debenture stock 250,000

Total } 5471,500169
‘In 1965 the Wheatcroft Cémmission recommended payment of the
balance of the loan stock by Tanzania and Uganda, in order to
attain the desired equal sharing by governments.17o
EACSA, as pointed out above, enjoys wide powers of
control and supervision over the Corporation. Thus ththxnoratiéa
has to submit at the commencement of each financial year a detailed
171 172

programme of its proposed air services and other activities.

Thé Authority has the discretion either to approve or direct
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changes in the programme, or, where the programme's estimates
show a loss, direct the reduction of expenditure,mand the
Corporation must comply with such direction.l73 Likewise, the
Corporation has to prepare and submit to ﬁhe Anthbrity;in the form
required by that body, a statement of accountSas audited by
audifors appointed by the Authority, together with their report,
and the Authority has to place both statement and report before
the Central Legislative Assembly.l74 Similar action must be
taken at the close of each financial year, with regard to the
Corporation's annual report showing its policy and proceedings.l75
As regards its borrowing powers, the Corporation must secure the
‘consent of the Authority for both long-term loans by issue of
stock, and for temporary éccommodations by way of overdraft or
otherwise.l76
| Because of competition with the Corporation's operations

on international services and the desirability of attéining.efficient
management and sound running of its business,.the Wheatcroft
Commission recommended that:

ess East African Airways mpst be

allowed a larger degree gf freedom

in management matters to enable it to

compete effectively in the international

air transport market where it earns a

major part of its revenue on which its

overall profitability entirely depends.l77
In their opinion a constitution exactly parellel to that of the
East African Railways and Harbours would be detrimental to the

Corporation's competitive ability in three particular spheres:
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(a) detailed approval d estimates
by the Central Legislative Assembly;

(b) auditing of accounts by the Auditor
General;

(¢) control of the staff appointments
by a Public Service Commission.178

Air Afrique, as a mixed enterprise of public and private
participation, has peculiar provisions dictated by the desire of the
parties to maintain a balance between the sharesand the rights result-
ing therefrom. Its capital is‘fixed at 500 million francs. The twelve
States participants of Air Afrique hold 36,000 of the 50,000 shares,
divided eually among them; the remaining 14,000 shares are held by the

French airline UTA and the French financing group, Caisse Dépots et

Gonsignation.l79 Any changes in shareholdings, whether caused by

increase or reduction of capital, should not alBer the equality in the
participation of States, nor render the private companies' shareholdings

180

less than that of a State. Only one fourth of the capital of the

Corporation is paid up, and demand for payment of the balance is at
tﬁe discretion of the board of directors.181

Admission of a new State or States to the joint
Corporation will necessarily invoive changes in capital share-
holdings. Thus a State may be admitted te membership through
either surrender of shares by the private‘companies, or cession of
éhares of a member State or the private companies ( provided the

equality of States is preserved and the private shares are not:

thereby reduced below those of a State), or by increase of capital,
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or through the distribution of the shares of a withdrawing State.182

These are the only legitiméte methods for the transfer of both
States' shares and those of the private éompanies. In the case of
transfer of shares by the private companies, the unaniﬁous’consent
of the board of directors must be secured.183 Togo was admitted
fo membership in 1964 on the basis of surrender of shares by the
private companies.

In addition to the rights attached to shares, there are
also obligations and duties cast upon shareholders, the most
striking‘of which is:

The ownership of a share shall establish
full legal acceptance of the Articles of
Incorporatipn and of the decisions of the

general meetings of the Corporation by
the shareholder.l

This would appear to be a legal technique employed to bind UTA and
the French investment group, as parties to the Air Afrique
enterprise, to the provisions of the constitutive instrument.

The board of directors is subject to the control of the
general meeting of shareholders, including the powers of the meeting
to scrutinize the financial aspects of the Corporation's business.
Thus, at the close of each finaﬁcial year the board has to make an
inventory, prepare a profit and loss account and a balance sheet;
and present them to the general meeting together with its report on
the Corporation's business during that year.185 The auditors
have to submit their own report directly to the meetiné;186 The

Articles of Incorporation provide for the creation of a reserve

fund out of the profits, which fund should not exceed 10 per cent
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of the authorized capital (except where the general meeting deqides,
upon motion by the board, to establish an extraordinary reserve
fund).187 The remainder of the profits (if any) and also any
losses are to be divided among the shareholders in proportion to
their shares,188 with member States enjoying a privileged position:

Shareholder States may agree among
themselves on different distribution
of profits accruing to themy, or of the
loss they may be called upon to make
good, as the case may be., They may
to this effect, call a special meeting
whose powers shall be restricted to
the distribution among members of the
profits or losses, but which shall have
no say in the_management of the
Corporation.189

(g) Registration and Nationality of Aircraft

The problemsof nationality and registration of aircraft
have been dealt with in Chaepter II of this study. It would suffice
here to mention the manner and method by which the aicraft of the
existing internationad air transport enterprises are registered,
and hence the ﬁationality which they may acquire by reason of
such registration.

Major difficulties in this respect are apparent in the
interpretation of the SAS Consortium Agfeement: The parties to the
Agreement stipulate that aircraft, as part of the capital of the
Consortium, shall be registered in each of the three Scandinavian
countries in ratios proportionate to the contribution of each party

190

to the capital. By applying Article 17 of the Chicago Convention,

1944, SASaircraft will necessarily have the nationality of the
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Scandinavian ceuntry in which they are registered. The difficult
question pesed by the Consertium Agreement is that of aircraft
ownership. The Agreement provides that all aircraft contributed

(towards the capital) by the parties are caused "te_be‘asgigned and
191
L

taken ever>by the Consortium ... However, a = later provision
stipulates that, notwithsétanding the above, “ownership ... is
retained by the party registered ... as owner ..." according to the

192 indicated:!'93 Nevertheless, the parties “shall

proportions
internally",lgk among fheuselven, regard these aircraft as owned
by the Consortium, which shall be entitled to engcise all powers
of ownership in dealing with third parties.l’’ It is further
stipulated that the retention of the Comsortium's éircfaft by each
parent company shall not have "any other effects on the rights and

liabilities under this Agreenent".196

The meaning of these provisions
seems to be that the Consortium owns the aircraft, but that the

parent companies also have a strangeand very limited ownership

which is iny "retained" by them for purpoées not clearly specified
in the Agr§enent. This is supported by the wordA"shall“ in

paragraph 4.3 -~ used both with regard to internal relationships

of ownership among the parties per se, and used again with regard

to the exercise Qf povwers of ownership ig relation to third parties --
as vell as the words "without having any other effects on rights

and liabilities under this Agreement™. These stipulations would

leave such limited ownership as if devoid of any legai effect,

The reasons for creating this kind of ownership, described by Bahr
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as “of special and attenuated character ;..'(operatins) only

between the parties®, %’ would appesr to be limited to registration
of aircraft,198 as required by national laws, especially in Norway.
Thus before the comclusion of the Agreemegt, Horway insisted on the
insertion of jaragraph‘#.} to satisfy its mational laws (which require
ownership to be vested in its nationals) and also for considerations

199

of national defence, Jt may therefore be argued that the parent
companies retain the aircraft om behalf of the éenscrtiuu in a manner
analogous to a trust relationship in English law.zoo SAS aircraft
carry the registration marks of their Scandinavian State of registry
as vwell as the SAS emblen.ZOI

By the Salisbury Agreement of 1963, CAA transferred the
ownership of certain of its airecraft to its subsidiary companies

202 with some of these aircraft

in each of the three countries,
required to be leased back to the Corporation.203 It is deduced
from the stipulations of the Agreement that the aircraft owned by
each of the Bubsidiary companies are registered on the national
register of the country in which the subsidiary company concerned
is incorporated. However, the Agreement omits to mention the manner
in which the Corporation'’s airoraft are registered and the place of
their registration.

With regard to EAA, all its aircraft are registered in
Kenya and carry Kenyan nationalify and registration narks.a94

Recently the Governments of Kenya, Uganda and Tanzania agreed to
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effect an eqnitible distributien on the three national
registers, according to the type of aircraft.ao5
According to the Treaty of Yaoumdé, all the aircraft of
Alr Afrique belong to the Joint Corporation and not in any manner
to any one of its participants.2®6 Registration of these aircraft
is appartidned among the national registers of the partigipant
Statesze? on the basis of a separate agreement reached later by

those States.208 The Treaty itself, however, stipulates joint

registration, if such became legally permissible and possible.209

(h) Modification and Termination

Some of the constitutive instruments of multinational
airlinés nake apecific provisions for the modification amd
termination of the ente:p:ise, while others are silent. In the
latter case -- of which CAA and EAA are examples ~- modification
and termination may take place by mutual consent of the parties,
but the problem becomeé thorny if unanimity cannot Se attained.zlo

Insofar as modification is concerned, this may not generally
touch upon the objectives of thé enterprise. It is usnallj related
to the increase of reduction of either the number . of participants
or the capital,: and hence affectslfhe activities of the enterprise.
The SAS Comsertium Agreement, for example, provide§ for the expulsion
of a member who either i$ unable to fulfil his obligations, or whose
financial situation is weakened to the extent of affecting the
. relations of the enterprise with third parties.211 Siuilarly, a
party who cannot cope with a majority decision to increase or to

212

reduce the capital is entitled to withdraw, In such cases the




- 120 -

eﬁterprise becomes modified as to its assets and participants,
but the remaining members may coatinue to carry om its activit;es
under the same name and may iesune the application of their
constitufive 1nstrunént.21} |

By the Articles of Incorporation of Air Afrique,
modifications in the entefpriée through statutory amendment may
be undertaken by the eitraordinary general meeting, and can be
effected by a two-thirds majority of the votes present and

repreaented.ZIh Modifications through withdrawal of members are

215

permissible only on six months' notice, while new participants

may be admitted only with the unanimous consent of contracting
States.226 |

| As regards termination, some constitutive instrunents
state the duration of the life of the enterprise. Thus, according
to the SAS Consortium Agreement, the enterprise is to last until
1975, subject to the negotiation of a new agreemént'among the
parties for the extension of its life> ! Similarly, Air Afrique
is to continue for a period of 99 years, subjéct to renewal of the
application of its Articles of Incorporatien.218 In both
instances, detailed provisions are made for the anticipated

liquidation of the enterprise.>>’
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(1) Relationship Among the States

_ Partieipating in the Emterprisory Activity

In international air tranépoit enterprises established

directly between governments there are direct legal obligations
and fights by which the participants are bound. In other enter-
prises nére efforts towards the facilitation and removal of legel
and other obstacles have to be exerted by the governments concerned,
since there is not the same direct legal bond. However, in all types
of air transport joint enterprises certain matters have to be under-~
taken by the governments involved, such #s standardization of their
ae:onautical laws and regulations, easing or adjustment of the
requirements of substantial national ownership and effective contrel,
validation of certificates and licences of crews and aircraft, the
exemption from taxation, etc. It must be pointed out that, without
the cooperatioh of governmeﬁts, the enterprises c#nnot shoulder
their responsibilities and perform their activities,

Thus the SAS co}laboration came into being mainly
thréugh the efforts of the Scandinavian Governments, who urged
the parent companies to achieve the desired cooperation.220 The
SAS Agreement was ig fact endorged by the responsible Ministers
and the nﬁtional 1egialatuies were also involved since moneys were
to be appropriated fer the participant parent companies.zal There
is no ciiil aviation inter-governmental body parallel to SAS, but
the heads of the geronautical departments in the three countries
hold periodic meetings to discuss measures of cqordination, as,

for example, in relation te the inspection and contreol of SAS



-122-

operations and the coordination of their positiomns with 1cA0,222

The three Scandinavian Governments have reached sgreements as to,
inter alia, the vaiidation ofwcertificates of crew members and the
exemption of SAS eqnipnentvfrom payment of customs duties.zz3
They have also agreed to provide guarantees to their national
companies up to certaid MNxed sms.azh

Concurrent with both CAA and EAA there are the inter-
governmental bodies known as the "Higher Authority" and the
WAuthority", respectively. Perhaps because bhe latter body enjoys
wider powers, not only in the control of the joint Corporation but
also with relation to the EAst African Directorate of Civil Aviationm,
we find no provisions on governmental cooperation in the Act
establishing that Co;peration. On the other hand, the Salisbury
Agreement containe provisions exempting the Corporation and its

subsidiary companies from laws and regulations on the Maudit and
225

226

control of public accounts", and from payment of taxes “on

" capital, income or profits", and providing for an equitable

sharing among the three countries of customs duties paid by the
Corporation or its subaidiaries.zz? The Agreement also provides

for the validation of the certificates and licences of aeranutical

engineers, crews and aircraft.228

In the Treaty of Yaounde the contracting States undertake
229

to achieve uniformity in their aeronautical laws and regulatioms,

and also to take all necessary measures to enable the joint

Corporation to carry out its activities as their chosen instrunant.23°
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Air Afrique is exempt, in the territories of its member States,
from ali taxes and fees, except those for services rendefed,asl
The parties to the Treaty agreed te'authbrize and facilitate the

232

tiansfe: of funds by their joint Corporationm. Member

Governments participate alsc in the Committee of Ministers of

Transport.ZB3

2. The Proposed Arrangements
As indicated and briefly outlined in Ghipter I, proposed

transnational arrangements are at present in the process of
negotiation and planning in many parts of the world. An attempt
will be made here to analyse only three such proposed trans-
national érrangelents: Air Union, Flota Aérea 1atine-Anericana
(FALA) and the Tnternational Aab Airways Corporation (IAAC).

(a) Adr Union

The concept of Air Union originated in thé economic
realities of Eurqpean.air transport, which required the avoidance
of unrestricted competitien in.ordervte create a more favourable

234 Since the project was

economic climate for airline op;r;tions.
motiveted primarily by the fear of compefitien and the inabilitj~
'of airlines to finance eqqipnent in the jet age, the creation of
Air Union became less urgent when these fears were allayed.235 |
The tendency towards integration in Western Europe had
been the subject of censiderable discussion long before the project

became known as Air Union (May 27, 1959)?36 As far back as 1951,
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for example, three schemes were advanced with a view to integratiom
and cooperation among the airlines of those countries members of the
European Economic Community (EEC). The first of these, the

Bonnefous Plan, aimed at the creation of a European High Authority

for‘transport, including air transport. Because of the special
circunstances ef European operations and the fact that suéh air
services cpnstituted a segment of intercontinental ai# services,

the idea was drapped.237 ‘The second, the Sforzﬁ Plan (May 3, 1951),
contemplated a single European airspace with a Controlling
Authority that would determine the extent of participation of each

country, on the basis of pepulation, geographical situation and

area.2>® The third, the Van de Kieft Plan (November 26, 1951),

called for the establishment of a European consortium of airlines.239'
Air Union was originally envisaged as a conﬁercial

pooling, with a system éf sharing of international traffic according

to agreed quotathe and with each pﬁrticipant airline retaining its

identity.zul It would be open also to non-European airlines that

might wish to participaﬁt.zuz Although discussions have gone through
ﬁany stages, the project still seems far from realization.

In December 1958 negotiations started among five airlines --
Air France, lufthansa, Alitalia, KIM and Sabena -~ with a view to
est#blishing “Europair" to act as their common agency and the sole
carrier desighated by their governments for the conduct of inter-
national services. ' An initial agfeenent, inteﬁded to last for 99
years, was achieved in that year; bgt the project did not materialize

due to lack of French ratification, which was withheld apparently
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because of the expected loss of national identity at a time when
French " nationalistic tendencies were stroﬁg.zu}

_ Klﬁ withdrew from the discussionfin April 1959 naiﬁly
because of disagrgenent over the éllacation of traffic quotas.zn#
By May of that year a cooperation agreement was sigﬁed by Air
France, Alitalia, Lufthansa and Sabéna, with the epefations of
Air Unien séheduled to commence on April 1, 1960.‘%5 _The govern-
ments concerned gave their approval in priﬁcifle, but difficulties
arose in the application of the agreement and at the end of 1960

the whole idea had to undergo cautious reconsideration. It was

‘then suggested that cooperation be limited for the time being to

the technical sphere, extending gradually to commercial coaperatien
with a view to better distribution of services.2'd

In Octobef 1962 France indicated ite willingness to approve
the”- . Air Union convention (of f959), but other participsnts
rejécted the French conditions which included a proposal to create
an intergovernmental authq;ity to control Air Union and a Snggestion
that preference shguld'be giveﬁ to eqﬁiﬁping the projected airline
With aircraft manufactured in the Common market countries.>’’

Insurmountable differgnces, app;rently motivated by
nationalistic pelicies and nafionaiistic economic fivalries, havel
been resp&nsible for the failure of the proionged negbtiatipns.
For example, while France attached great‘imperténae to tﬁe condition
that Air Union should be subjected, thrqugh a joint‘body; to

governmental com:rol.,z'i}8 sharp disagreement existed as regards the

powers of that body. According to the French proposél..it would be
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headed by a ministerial committee which would control trading and
operating policies as well as the development plans of the atirlines.zu9
Other potemtial Air Union members on the other hand held the view that
the airlines should be allowed wide freedom of action.250 During
the 1964 conferences in which.ali EEC countries participated,
discusaions vwere held on the feasibility of establishing a
relationship between the projectamd airline and the Common Harket.zsl
Another aspect of disagreement‘relates to the initial
organizational structure of Air Union. Thus, while West Germany,
the Netherlends and.Italy conceive of technical cooperation as an
initial step leading to the ultimate goal of wider cooperation and
development of a common aviation plicy, France‘and Belgium press'for
a system of completely pooled operations from the outset.zsa
A further stumbling block is the gquestion of allocation
of traffic quotas among participant airlines. Under the proposed
1959 agréenent the allocation would havé been: France 3# per cent,
West Germany 30 per cent, Italy 26 per cent and Belgium 10 per cent.a53
Conparabie percentages eof total traffic performance of the four - |
airlines at the time were Air France 50 per cent, Lufthansa and
Sabena 17.5 per cent each, and Alitalia 15 per cent.zsh By the
end of 1961 these figures changed to France 52 per cent, Lnfthansa
19 per cent, Alitalia 18 per cent,and Sabena 11 per cent.ass The
application of the 1959 proposed quotas was conditiomal upon the
total performance of the four airlines increasing to 2,400 millien

tonne-kilometres, which event is anticipated in 1972.256
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In recent years, however, Alitalia amnd Lufthansg have
shown a higher rate of traffic growth than have Air France and KIN,
and are reported to be demanding an increase in their proposed
quetas,257 Traffic results for 1964 appear to support those
demands, since in that year Iufthansa recorded the remarkable
increase of 28 per cent, compared to inckeases of 7 per cent and
7.3 per cent for Air France and KILM respec:bively.z58 Alitalia
has also experienced a high rate of traffic growth, and'in_recent
yeﬁrs achieved load factors higher than the average for ICAO
contracting States.259 The re-sdmission of KIM and the

participation of Luxair in 1964 compounded the difficulty of
| fi;ing quotas, and it ié obvious that the 1959 quota figures

260

require thorough revision. The followinmg table, reported in

196k, sets out receat quota proposals of participant ceuntries:261

Quota proposals by:
Nether-

Italy |France many | lands Belgium
For: (%) (%) (%) %) (%)
Italy 26.33 | 23.00 22.75 22.00 24,00
France®* 27.33 | 32.50 31.50 27.00 31.00
Germany 27.33 | 26.00 26.75 24.00 25.00
Benelux 19.01 | 18.00 19.00 27.00 20.00

100,00 | 99.50% | 100,00 | 100.00 | 100.00

¢ Quotas include “reserved traffic" (i.e. that in, to and
from former possessions) except in the Italian proposal.

+ 0.50 per cent is left to the collective disposition of
Air Union.

According to a report in 1965, a considerable measure of agreement
has been reached with respect to the upgrqding of KIM's share, which
would be greater than those of Lﬁfthansa‘and Alitalia but still less

than that of Air Fbance.aéa
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The question of the "territorial' operatioms of Air
-Erance to the former French colonies in Africa and of Sabena to
the Congo has been a furthér source of'c.lisagreement.263 Finally,
the thorny question of giving preference to aeronautical equipment
menufactured in the Common Market countries is still unsettled.zsu
Although the prospects for agreement on all of these
issues still seem remote, at leasf one recent accomplishment has
been reported. In March 1965 new Articles of Association (prescriﬁing
the relationship among the airlines) and a new Convention (dealing with
the role and relationships of governments) were drafted. .The latter
is now being studied at the political 1eve1.265
Improvements in the performance of Common Market'airlinea
would seem to indicate that, though discussions on Air Union amay
continue for a considerable time, there is still little hope that a
.final agreement will be concluded in the near f\.zt'.\:l:i'e.zs6 Perhaps only
.the advent of the supersonic era will force the negotiatérs to realize
'~ the necessity of accomplishing the long sought cooperation.

(b) Flota Aérea Latino-Americana (FALA)

Another effort towards integration was‘made during the
Latin American discussions of 1959-1960, aimed at the creation of a
Joint Latin American airline. The new organization was to be
composed of the national airlines of Colombia, Chile, Peru, Panama
and Ecuador, as chosen by their gove:nments.267 The participant

airlines could be publicly owned, privately owned, or of partly
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268 and admission would be

269

public and partly private ownership,
limited exclusively to the airlines of Latin American States.
As initially envisaged in the Panama Conference of November 16, 1959
270

FALA would undertake all international air services. However,

the Santiago Conference of May 17 .- 23, 1960 reserved certain
categories of international traffic to the national airlines.z?l

Proposals for the legal structure of FALA have undergone
certain changes. Thus while both the 1959 Panama Conference and fhe
1960 Santiago Conference sought the creation of an international
company, the Lima Conference of June 29 and July 2, 1960 put forward
a draft agreement suggesting the additional alternative of a
consortium, similar to the SAS organization.272 Since the constituent
national airlines are only municipal corporate bodies, incompetent
to create an international legal person, the participant States must
take a very active and effective role in order to endow the suggested
enterprise with corporate internatidnal legal personality. The. _
Santiago Conference, however, had also in view the possibility of
FALA being incorporated in one of the i:articipant’ Sta'l:es.z'?3
Despite this, the suggestedléorporation, like Air Afrique, would be
deemed to h#ve a domicile in each of its participant States.

Tt was agreed at the 1959 Lima Conference that FALA's
aircraft would be apportioned ameng the nationalqregisters accorfing

tobthe share-capital subscription of each participant airline.274
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Finally, there have also been changes in the proposed
organizational arrangements. Thn?, according to the Panama Conference
of 1959, FALA would be governed by a board of directors composed 6f
five members, each appointed by his national airline for a period of
three years.275"Decisiens would require a 4/5 majority ;ote for approval.276
The 1960 Lima Conference introduced the qualification that each participant
airline would have proportional representation om the board of directors
related fo the amount of its registered stock.277

¢) The International Arab Airways Corporation (IAAC)

Attempts by Arab countries to create a transnational airline in
the Middle East have so far been wnsuccessful. The tendency to such
cooperafion first manifested itself in the League of Ar;b States as éarly
as 1957, when the Air Transport Sub-Committee of the Communications Committee

of the League adopted a recommendation278

requesting member States fo convene
a conference to study the mafter.

At the outset, the Cairo Conference of 19592‘79 saw three possible
legal structures for the propésed enterprisory activity: either the
creation of a joint coméany to be registered and incorporated in one of
the participant States, or the establishment of é consortium of national
airlines similar to the SAS Consortium, or an international company endowed
with international legal persopality.aao The second and third alternatives
were. preferred, and further studies in that direction were undertakén ’
during the Beirut Conference (held between October 3 amd 16, 1959).281

As a result of the work of the economic and legal sub-committees of that



- 13] -

Conference two draft agreements were @mepéred. The first purported to
establish an "international Afab air carrier" which would be of limited
liability,zszdendowed with international legél peréonalitf éccording to |
its preﬁeribed functions and purposes, and which would have, in particular:

(a) the right to enter into contracts;

(b) the right to own moveable and immoveable
property and to dispose of the same, and

(¢) the right to sue and be_sued and to pursue
all legal proceedings.283

The second draft agreement contemplated the establishment of a consortium
of national Arab airlines designated by their govérnmenta.aa4

Recently, the Baghdad Agreement of April 17;41961 (signed by
85

six Arab countries),2 expreéséd a rreference for a jeint corporation
ihstead of a consortium although.ii did not.expressly state that the
proposed enterprise woﬁld'be an iﬁternationai legal person. It is submitted
that, if a p@sitive censensus.ekists,.the oh&ssion‘to state expressly in

the eonstitutive instrument that the enterprise shall be subject to the

rules of international law with respect'to its legal existence and

functioning, would nof necessarily leave the corporatiom to be.governed
6nly‘by punicipal law., Unless it acquires the nationality of a State amnd
becomes subject solelyto itg municipal law, the proposéd JAAC may well
evolve as a true international company. This conclusion follows the trends
of discussions as revealed in earlier reports of the Cairo and Beirut
Conferences. Omn beth occasions there was an apparent preference for an
international company rather than a cohsortium, and the suggestion to

establish a company incorporated under municipal law was dismissed,
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Membership of fhe IAAC would be inclusive as regards Arab
States who may wish to join at a later stage, after the enterprise has
been established, and exclusive with respeét to non-Arab States, the
signatory States to the Baghdad Agreement having undertakgn to honour
the right of everi Arab State to be admitted to membership.as6

The Agreement makes provision for modifications in membership
of the enterprise either by expulsion, withdrawal or adaission.287 After
the first five years of its life a member would be entitled to withdraw
from the Corporation on‘a year's notice.288 The Agreement would be
valid for 50 years and would be automatically renewable thereafter for
a similar term unless two thirds of the members decide otherwise.289
The suggested cooperation will have a pronounced impact on the scope and
range of air services to be operated, eventually resulting in their
expansicn.29o |

The Baghdad Agreement leaves the gquestion of registration of
aircraft for the dét;rmination of the board of directors of IAAC,291
which decision has to be taken by a two-thirds majority and in conforndtyl
292

with the provisions of the Chicage Convention. There is a similar
stipulation in the Beirut international company draft agreement specifically
stating that registration of aricraft wéuld be according tb the determination
of the Council of ICAQ.293 In the other Beirut consortium draft agreement
there are pravisithlsinilarfto those of the SAS_Coﬁsortium Agreement of
1951; thus registration of aircraft would be equitably divided among the
nétional registérs of member States #ccording to the proporations of théir

subsci-iption te the capital.294
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Another provision of the Beirut draft agreement of 1959 comes
very close to being identical with paragraph 4.3 of the SAS Consortium
Agreement:

b) Every national corporation participating

in the Consortium is regarded as owning the
aireraft registered in its country in pursuance
of paragraph (4) of this article. However, all
aircraft belonging to the corporatioms which
constitute the Consortium shall be regarded as
owned by the Consortium, which shall be entitled
in relation to third parties to exercise all rights
pertaining to ownership of aircraft including the
right to supervise, control, use, lease and so
forth.295

However, a simpler provision, if practicable, would have veste& ownership
of aircraft in the proposed consortium ana divided their registration
among the member States.

In the two Beirut draft agreemenis and in the Baghdad Agreement
there are moreor leés similar, if not identical, proiisions relating to
the administration or management of the proposed enterprise. ILike EAA and
CAA, but unlike Air Afrique, the propesed organization is to have one
controlling organ, its board of directers. According to bthe Baghdad Agree-
ment, the béard -= which would be empowered to admimister and run’ the

296

business of the Corporation -- consists of one representative of each

member country, to be appointed by his government.297 The offices of
298

Chairman and Vice~Chairman are to rotate on a yearly basis among its members,
a system which might prove ruinous to the business of the enterprise

especially if the board has a large membership. Meetings of the board are

299

to be held on a quarter~yearly basis, and would be lawfully convened
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upon the gttendancé of a simple majority of the members, provided they
represent at least two thirds of the votes.3oo However, on a second failure
to attain the required quorum the meeting would be deemed lawful. Eaéh
membershas 5,000 votes allatted to him, and ip addition one vote for every
share héld.Bal Decisions are to be reached by simple majority, except with
regard to certain important ﬁatters (specified in the Baghdad Agreement)
where three quarters of the votes cast are required.302°

Management would be entrusted to a general manager appointed
by the board, who wénld conduct the daily business of the Gorporation.sou
It seems that, unless his powers are defined, he might suffer from inter-
ference in his managerial functions, since the only authority he enjoys
would be delegated to him by the board.

Recently the League of Arab States prepared a draft agreement which
purpofted to establish a civil aviation council for Arab States,305 with |
functions, powers dnd duties similar to those of the Committee of Ministers
of Transport established by the Tfeaty of Yaeundé.306 However, unlike Air
Afrique,307 IAAC would not participate in ﬁhe council in any capacity,
whether advisory or otherwise. Detailed functions of the council, as
enumerated in Axticle 3 of the Agreement, generally relate to measures of
cooperation among the member S;ates?os and include, inter alia, its authority
to make recommendations to member States relating to international coﬁventions
on civil aviation; to study and recommend the adoption of international
practices; to nndértakelthe task of achieving uniformity in laws, regulations
and termineloegy of civil aviafion; to adjudicate upon disputes which may
309

arise in the field of civil aviation between member States; etc.
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The board of directors of IAAC is to enjoy wide powers in the
allocation of shares and the financiﬁg‘of the Corporation. The Baghdad
Agreenent fixes the capital of the proposed Corporation at 17 million pounds
sterling, >1® divided into 170,000 shares>’ which would be subscribed in
cash, except where the beard otherwise decides.312 Although membership
is limited to gevernments, they would be entitled to offer up to 49 per
cent of their shares to their nationals -~ subject, however, to the
provise that no foreign capital would be allowed to participate, directly
or indirectly.313 It is anticipated that the shares alloted to a member
Sﬁate shall not exéeéd 20 per cent of the capital.Blh According to the
schedule annexed to the Agreement, Iraq and the Unitea Arab Republic would
each subscribe up to 20 per cent, while Saudi Arabia and Kuwait would

each be entitled to 15 per cent, The increase or deerease of capital

would take effect upon a two-thirds majority decision of the board of

directors, except in the case of admission of a new member State where a

simple majority would suffice.315 Only one fourth of the capital would be

paid up upon entry into force of the Agreement, the balance being paid

gccording to the gecisien of thgsboard.316

On the commencement of each financial year, the manager of the
Corperatioﬁ would be required to present to the board of directors budget
esfimates for the coming yéar, as well as the final accounts of the
Cor?cration for the preceding year, as certified by the auditors, and
including a sfatement of any profits or losses.317 The board would be .

reqﬁired to submit to member governments, at the close of each financial




_]_36_

year, a report on the activities of the Corporation and its financial
situation, together with the final accounts and balance of prefits and

318

losses, as well as the report of the auditors. Decisions on distribu-

tionaf profits would have to be made by two-thirds ixajority of the l:waar«i.,3 19
vwhich would be authorized tec establish a ggneral reserve fund through de-
duction of 16 per cent of the net profits until the equivalent of 50 per
cent of the capital is accﬁmulated.Bao

According to the Baghdad Agreement, the IAAC would be exempted
321

from taxes and fees on profits”  and on capital property, whether moveable
or immoveable, in the territery of each ﬁembér State,>as vell as from
excise and customs duties on aeronautical équipment.Bez Further, it would
be relieved of the national restrictions on the tfansfer of moneys'.323

Political as well as economic difference in the Middle East have
so far retarded the creation of the IAAC. . The first of these factors was
considered in Chapter I of this Sfudy. To sum up, these political differences
relate to "monarchy vs. sécialism, free énterprise vs. controlled economy...
political fighting, government coups, border disputes and éurging national-
ism".Bzu Thus, for instance, political conflicts exist between Jordan and
Egypt, Jordan and Iraq, Syria and Lebanon (over the border quqntion),325
and Egypt and Saudi Arabia.

On the other hand, a country like Lebanén -- whose nation&l
carriers have succeeded in’°btainiﬁgiperhapgnth@ beist “sehomic pé¥formance in
the Middle East -- are reluctant to risk integration of Arab carriers,
vith-its danger of economic failure. Thus,the Lebanese delegatién presented

a note to the Beirut Geonference of the Arab Ministers of Communications
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(November 20 - 26, 1964) criticiiing the proposed creation of IAAC.
They cited the fact that the Lebanese air carriers perform nearly 30

326 and

per cent of the traffic carried by all Arab air carriers,
pointed to the great probability of competition between the IAAC and
'the national carriers, who would still be responsible fer performing
rggional operations, especiallj in view of the stipulation in the project
concerning most—favouredénation treatment.327 |

It woﬁld seem that the formation iﬁ August 1965328 of the Aradb
Air Carriers Organization (AACO), fatterened after TATA, marks a tendency
to gradual cooperation with the ultimate aim of integration. The new
cooperation would cover not only agreements on fares and rates but also
rationalization of such matters as schedules and the technical fields of

329

overhaul and maintenance of aircraft, with the ultimate objective of

pooling equipment and sharing revenues on an equitable basis.33° Another

ingtance of this realistic attitude of liberalization and gradual cooperation

was the conclusion on March 25, 1963 of "the Agreement Relating to the

First and Second Freedoms of the Air for Arab Civil Aircraft® between

thirteen Arab countries.}Bl

18, 1965,°°2

That Agreement entered into force on June
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NOTES TO CHAPTER IIT

A new joint airline was esta.bliéhed between Singapore and Malaysia
on May 15, 1966: see Chapter I under the subtitle (a) History and
Polities, and note 68. : S

"Air Maghreb" is another proposed transnationsl organization, with
Libya, Tunisia, Algeria and Morocco as potential participants.

ICAO - Circular 28-AT/k4, p. 88.

For the legal status of Pools see Lemoine in "Les Pools dans
1'Aviation Commerciale", Espaces, (April, 1946), p. 15, cited in
ICAO - Circular 28-AT/k4, D. T8 - where it is stated:" A pool does
not constitute a merger since strictly speaking it does not mean
merging operations) moreover, one of its purposes.is, if not to
allocate profits, at least to allocate revenue. Neither is it in
any way a partnership, since there is no joint contribution of

. capital, and each of the parties works for his own account, bearing

the losses and keeping the profits severally. Thus, it is evident
that a pool is a commercial sgreement, without special legal status
and as such it is governed by the general law of contracts."

Id., p. 161.

Signed in Osloj Norway on 8 February 1951, by the Swedish Airline
(ABA), the Danish Airline (DDL) and the Norwegian Airline (DNL).

ICAO - Report On the Scandinavian Airlines System, Circular
30 "AT/S, Po lO, Paora,- 200

The participant States that signed and ratified the Treaty are:
Cameroun, the Central African Republic, Chad, The Republic of the
Congo (Brazzaville), Dahomey, Gabon, Ivory Coast, Mauritania, Niger,
Senegal, and Upper Volta. :

ICAO - AT-WP/847 - 28/12/65, Appendix, p. 1k.

Ward Wi'ight, "Air Afrique Emphasizes Measured Growth," Aviation Week
and Space Technology, (November 29, 1965), p. 33.

World Airling Record, (Pub. Roadcap and Associates, ()‘hica.gé , 1955),
5th ed., p. 32; CAA was created by legislation enacted in Salisbury
(Southern Rhodesia) and on February 1, 1960 its ownership was

transferred to the Central African Federal Govermment by virtue of the

Central African Airways Corporation Act, 1960: See History of World
Airlines, by R.E.G. Davies (Oxf. Univ. Press, London, 196L),
Ppl Els-)"'l6c ’

The Agreement of Salisbury, between the Governments of Southern
Rhodesia, Northern Rhodesia (Zambia) and Nyasalend (Malawi). -



13)

1h)
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EAA was established by the East African Airways Corporation Act,

(Act No. k4, 1963), enacted by the President of Tanganyikae and

the Governors of Kenya and Uganda "on behalf of the Bast African
Common Services Organization with the advice and consent of the
East African Central Legislative Assembly". -- The Bast African
Commion Services Organization (EACSO) was established by the .
Agreement signed on December 9, 1961 between the three Governments;
it succeeded the East African High Commission, established by Orders
in Council (1947-1961) for the control and administration of certain
matters of common interest, including civil aviation; see also

H.L. Adams, "Aviation in East Africa", Interavia No. 2/1964, p. 227,
who mentions. that the EACSO Agreement was a necessary organizational
arrangement on the independence of Tanganyika in 1961.

V. C. Slight, Regional Cooperation in East African Civil Aviation,
Institute Term Paper - McGill, 106L, p. 22; see also Air Transport
in Africa, ECA: Doc. E/CN. lh/TRANS/EO -~ ICAO: Doc 8410 - A&7§18’
Appendix 4, p. 60, note (a).

Para. 1, sub-para 2. R.A. Nelson , in "Scandinavian Airlines System
Coopera.‘blon in the &ir," 20 JALC, (1953), p. 187, says that this
"indicates the desire of the ,framers of the agreement to minimise
political - nationalistic considerations as much as possible in the
operations of the comnsortium".

The East African Airways Corporation Act, (Act No L, 1963), Section
7(1).

Artlcle 2 of the Salisbury Agreement between the Governments of
Southern Rhodesia (Rhodesia), Northern Rhodesia (Zembia) and
Nyasaland (Ma.law:.), signed on December 4, 1963.

Preamble to the Ti'eaty , the Treaty of Yaoundé, of March 28, 1961,
which established Air Afrique.

McDougal , Lasswell and Vlasic, Law and Public Order in Space,
New Haven and London: Yale Univ. Press, 1963,p. 880.

Section 17 of the East Africen Corporation Act, 1963.

Article 10 of the Salisbury Agreement, December L, 1963.

Article 11 of the Salisbury Agreement.

Para. 1, sub-para 3.

Para. 1, sub-para 4 of the Consortium Agreement of February, 1951'
see also Justice Henrik Bahr, in "The Scandinavian Airlines System

(sAS), Its Origin, Present Orga.nizatlon and Legal Aspects,” Arkiv
For Luftrett, (1961), p. 229.
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26)
27)
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29)

30)
31)

3)

33)

. 3h)

35)
36)

37)
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Op. cit. supra, n. 18.

Article 2.
Article 3.

Ibid.; the Contracting States had further agreed in Article 1 of
the | Slgnatory Protocol to the Treaty Relating to Air Transport in
Africa to "take the necessary measures to coordinate the activities
of the (national) Corporations with those of Air Afrique."

Article 2, para. 2 of the Signatory Protocol, Supra, n. 28.  The
Committee of Ministers constituted by Artlcle of the Treaty of
Yaoundé, acts as an edvisory body for collaboration and general
coordination of civil aviation policy between the contracting States
who "shall endeavour to take into the highest consideration the
Cormittee's opinion so as to avoid concluding inter-governmental
agreements which may be prejudicial to the interest of the joint
Corporation.": see Article 10, para. 3; emphasis supplied.

Para. 1, sub;para 1 of the Consortium Agreement of February 8, 1951.

According to Article 5(a) of the Treaty of Yaoundé, the private
corporation member of Air Afrique held 34 per cent of the shares.

That corporation enjoyed a membership different from that. of member
States and was limited to its capacity as a shareholder. This private
interest (now held by UTA and Caisse Dépots et Consignation) was
reduced to 28 per cent when Togo adhered to the Treaty in 196k4: see:
Wright, supra note 10), p. 33.

This is deduced from Section 5 of the East African Airways Corporation
Act, 1963, which describes the organizational arrangements of the
Corporatlon' as to CAA, see Article 1 of the Sallsbury Agreement, 1963.

Article 13 of the Treaty of Yaoundé, 1961; it should be noted that the
French Airline UTA does not have a voice here.

H. Bahr, does not say that the Consortium possesses legal personality,
but agrees with Dutoit that it stands, as a type of international
cooperation, between pools and the true international company:

op. cit. supra note 24, p. 222 - Accordlng to R.A. Nelson, op. cit.
supra note 15, p. 180, the Consortium is a partnership of the three
parent companies.

Bahr, op. cit. supra, note 2%, p. 220; under Norwegian law the .
Consortlum does not possess any legal personality.

W.H. Wager, "International Airline Collaboration In Traffic Pools,
Rate~Fixing and Joint Management Agreements," 18 JALC (1951), p. 305.

1d., p. 509 _
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38) Para 1, sub-para. 1 of the Consortium Agreement of February 8, 1951.
39) Para 2, sub-para. 1.

40) ©Para 2, sub-para 2.

41) Bahr, Op. cit. supra, note 2k, p. 218

42) ICAO - Circular 30-AT/5, 1953, p. 8, para. 12; emphasis supplied.
43) Id., p. 8, para. 13.

L)  Jacob Sundberg, "Is SAS a Legal Person?", Arkiv for Liwftrett (1964),
pp. 165-172.

45) Para. 9.4 of the Consortium Agreement, 1951.

4L6) Bahr, Op.. cit. supra., note 25; p. 221; this view has been expressed
by Dutoit and is approved by Bahr.

47)  Ibid.

48) Article 5 of the Salisbury Agreement.
4L9) Article L.
50) Section 4 of the Act of 1963.

51) V.C. Slight, Regional @eoperatidn in East African Civil Aviation,
Institute Term Paper (McGill, December 1964 ), p. 22.

52) Article 5(b) of the East African Common Services Organization
Agreement, Signed on December 9, 1961.

53) Article 5 of the Treaty of Yaoundé, 1961; emphasis supplied.
54) Article 4 of the Treaty of Yaoundé; -emphasis supplied.

55) Article 5 of the Treaty of Yacundé.

56) Article 4 of the Treaty of Yaoundé; emphasis supplied.

57) Article 5 of the Treaty.

58) Emphasis supplied.

'59)  Article 1 of the Articles of Incorporation

60) C. Wilford Jenks, The Proper Law of Internatlonal Organizations,
(1963), p. k.
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62)

63)
64)

65)

66)

67)
68)

69)

70)
71)
72)
73)
7h)

75)
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78)
79)
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Article 3; emphasis supplied.
Alr Afrique has its head office in Dakar, Sehegal.

Jenks, Op. cit. supra., note 60, p. 12.

ICAO-Report on the Scandinavian Airlines System, Circular
30-AT/5, 1953, p. 8, para 12.

H. Bahr, "The Scandinavian Airlines System, Its Origin, Present
Organization and Iegal Aspects," Arkiv For Iuftrett (1961),
p. 221,

Para 2,, sub-para 2, of the Consortium Agreement: sharing of
capital subscription, profits and losses are to be in the ratios
ABA, 3/7; DDL, 2/7; DNL 2/7. According to para 7, sub-para. 2
each company shall be represented by not more than six voting
nmembers.

Para 8, sub-para 4 of the Consortium Agreement.

Para 7, sub-para 2, of the Consortium Agreement.

Bahr, op. cit. supra:, note 65, p. 209.

Para 7, sub~para 3.

Para T, sub-para 4.

Para 8, sub-para 1.

Para 9, sub-para 6.

Para 9, sub-para 2.

Para 9, sub-para 3; pee also para 10, sub-para 3.

Para 9, sub-para k4.

Walter H. Wager, "International Airline Collaboration in
Traffic Pools, Rate-Fixing and Joint Management Agreements",
18 JALC, 1951, p. 313.

Id., quoted at p. 316.

Para 10, sub-para 1.

R.A. Nelson, "Scandinavian Airlines System Cooperation in the
Air", 20 JALC (1953), p. 188.

Para 10, sub-pars 2.
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83)
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85)
86)
87)
88)
89)
90)
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93)
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' 95)
96)
97)

98)
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Para 10, sub-para 3.

Article 2.

Article 3; by article 3 and section 2(2) of Annex A, decisions
are taken by a unanimous vote; see also Section 1 of Annex A.
By section 2(3) of Annex A the Higher Authority is empowered to
give directives to the Corporation and the Corporation must
give effect thereto.

Article 2; see also Section 5 of Annex A.

Section 7 (1) of Annex A.

Section 7(2)(d) of Annex A.

Section 7(2)(f) of Annex A.

Section 9(3) of Annex A.
Section 9(4) of Annex A.
Article 5 of the Salisbury Agreement.

This question will be considered later in this Chapter under
sub-title "(g) Registration and Nationality of Aircraft".

Article 5(a) of the EACSO Agreement, (1961).

The Assembly consists of a Speaker, fifteen Ministers rep-
resenting the three States, the Secretary General and the legal
secretary of the Organization, twenty-seven elected members

and other temporary ministerial members that may be appointed:
Article 16 of the Constitution of the EACSO; the fifteen
Ministers are the members of the five Ministerial Committees:
see Article 17(1).

Article 4 of the Constitution of EACSO.
Article 5(1) of the Constitution of EACSO.

Article 5(2) of the Constitution of EACSO; the Ministerial
Committees are five, including the 'Communications Committee',
and each consists of three Ministers, each of whom is designated
by his Govermment: See Articles 8 and 9, respectively of the
Constitution of EACSO.

Acf No. 4 of 1963,

From the Report of the Commission on the East African Airways
Corporation (dated May 11, 1965), which was headed by Wheatcroft,
it is apparent that by the Corporation is meant its board of
directors: See p. 9 of the Report.
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107)
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109)
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111)
112)
113)
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115)
116)
117)
118)

119)

120)

121)

122)
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Section 5(1) of the East African Airways Corporation Act, 1963.
Section 5(2) of the Act. |

Section 5(3) of the Act.

Section 5(5) of the Act.

Section 6(1) of the Act.

Section 6(3) of the Act; the 'Wheatcroft Commission’ op. cit.
supra. note 99, recommended that the general manager should be

made a full member of the Corporatlon and be allowed to vote:
see p. 11 of the Report.

Section 6(2) of the Act.

Section 7(2) of the Act.

Section 5(2) of the Act.

Section 14(1) of the Act.

Section 14(2) of the Act.

Article 8 of the Treaty of Yaoundé, 1961.
Ibid.

Article 11 of the Treaty of Yaoundé, 1961.
Article 8 of the Treaty of Yaoundé, 1961.
Article 9 of the Treaty of Yaoundé, 1961.
Article 13 of the Articles of Incorporation.
Article 14 of the Articles of Incorporation.
Article 15 of the Articles of Incorporation.
Article 16 of the Articles of Incorporation, as amended by

the extra-ordinary general meeting of shareholders of
November 19, 1962.

Ibid.

Article 18 of the Articles of Incorporation.

Ibid.
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128)
129)
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132)
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137)
138)
139)
140)
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142)
143)

14k )
145)

- 145

See Article 19 of the Articles of Incorporation.

Ibid.

Article 21 of the Articles of Incorporation, as amended by the
decision of the extraordinary general meeting of shareholders

of November 19, 1962,

Ibid.

Article 27 of the Articles of Incorporation.

See note 117, supra.

Article 28 of the Articles of Incorporation.
Article 29 of the Articles of Incorporation.
Article 30 of the Articles of Incorporation.
Article 32 of the Articles of Incorporation.
Article 33 of the Articles of Incorporation.
Article 35 of the Articles of Incorporation.
Article 36 of the Articles of Incorporation.
Ibvid.

Para 2, sub-para 2, of the Consortium Agreement, 1951.
Para 12, sub-para 1, of the Consortium Agreement.
Para 4, sub-para 1, of the Cénsortium Agreement.

"The New SAS 'United Nations of the Alr'", Interavia,
vol. 6 No. 7, (1951), p. 3%66.

Bahr, "The Scandinavian Airlines System (SAS), Its Origin,
Present Organization and Legal Aspects," Arkiv for Luftrett,
(1961), p. 211, note 17.

Id. p. 211, note 18.
Para 4, sub-para 1 of the Consortium Agreement.

Para 5, of the Consortium Agreement.



146)

147)
148)

149)
150)
151)
152)
153)
154)
155)
156)
157)

158)
159)
160)
161)
162)
163)
164)

165)

166)

- 146 -

ICAO - Report on the Scandinavian Airlines System (SAS),
Circular 30-AT/5 (1953), . 10, para. 20.

Para 11, sub-para 3 of the Consortium Agreement.

Mention of this body was already made under sub-title
*(e) Organizational Arrangements' in this Chapter.

Article 20 of the Agreement of Salisbury, 1963.

Article 21 of the Salisbury Agreement.

Article 23 of the Salisbury Agreement.

Article 22 of the Salishury Agreement.

Section 10(2) of Annex A to the Salisbury Agreement, 1963.
Section 6 of Annex B to the Salisbury Agreement, 1963.

Ibid.

These are enumerated in Section 4(1) of Annex B, and include,
inter alia, redemption of loans and payment of interest thereon,
and depreciation of assets.

Section 7 of Annex B to the Salisbury Agreement.

Section 8(1) of Annex B.

Section 8(2) of Annex B.

Section 11 of Annex B.

Section 15 of Annex B.

Section 12 of Annex B.

Section 4 of the East African Airways Corporation Act, 1963
(Act No. 4, 1963).

Slight, Regional Cooperation in East African Civil Aviation,
MeGill - Institute Term Paper (December 1964), p. 22; see also
Roadcap and Associates, The World Airline Record, 5th ed. (1955)
p. 25. , '

Roadcap and Associates, supra, p. 25.
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Slight, supra, p. 23.

Report of the 'Wheatcroft Commission' dated (May 11, 1965),
P. 5, paraSe16 and 15.

Id., p. 5, para 15.
Id., p. 5, para. 17.

The details are enumerated in sub-paragraphs (a) to (f) of
Section 14(1) of the East African Airways Corporation Act, 1963.

Section lh(l) of the East African AirWa&s Corporation Act, 1963.
Section 14(2) of the East African Airways Corporation Act, 1963.
Section 12 of the Act. |
Section 13, paras. (1) and (2) of the Act.

Section 8 of the Act.

Report of the 'Wheatcroft Commission', op. cit. supra, note 168,
P. 2, para 3.

Id., p. 2, para L.

Ward Wright, "Air Afrique Emphasizes Measured Growth",
Aviation Week and Space Technology,(November 29, 1965),
P. 33; see also Article 5(a) of the Articles of Incorporation.

Article 5(b) of the Articles of Incorporation.
Article 6 of the Articles of Incorporation.

Article 8 of the Articles of Incorporation, read in conjunction
with Article 5(b).

Articles 10(a) of the Articles of Incorporation as amended by
extraordinary general meeting of January 4, 1963, and para (b)
of Article 10.

Article 12 of the Articles of Incorporation.

Article 38 of the Articles of Incorporation.

Ibid.

Article 39 of the Articles of Incorporation.

Ibid.
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Thid.
Para 6 of the Consortium Agreement, 1951.
Para 4, sub-para 1(b); emphasis supplied.

These are 3/7 for ABA's aircraft, 2/7 for DDL's aircraft,
and 2/7 for DNL's aircraft. -

The first paft_of para 4, sub-para 3; emphasis supplied.
The second part of para L, sub-para 3; emphasis supplied.

Tbid.

Para 6.

H. Bahr, Op. cit. supra., note 142, p. 225.

ICAO Circular 30-AT/5 - AT/5, (1953), p. 7 para 1l(e) states
that "(1l)egal title for purpose of registration is retained

by the separate parties ..." - A similar view is that "(t)he
aircraft are formally owned by the parties registered as their
ownegz ...": see "The New SAS", Interavia, vol. 6, No. 7, (1951)
. 306,

R.A. Nelson, "Scandinavian Airlines System Cocperation in
the Air", 20 JALC, (1953), p. 188.

It cannot be a real trust relationship since there is no clear
intention to create a trust.

Bahr, Op. cit. supra', note 197, p. 226,

Articles 7 and 8 of the Agreement.

Article 8.

V.C. Slight, Op. cit. supra‘, note 165, p. 28; the East

African Alrways Corporation Act does not make any provision
in this respect.

Ibid.

The first sentence of Artiéle T of the Treaty.
Ibid.
The second sentence of Article 7.

The first sentence of Article 7.
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M.S. McDougal, H.D. Laswell, and I.A. Vliasic, Law and Public
Order In Space, New Haven and London: Yale University Press

1963), p. 967.

Para. 15, sub-para 1.

Para 15, sub-para 2.

Para 15, sub-para 7.

Article 36 of the Articles of Incorporation.

Article 16 of the Treaty of Yaéundé, 1961.

Article 13 of the Treaty of Yaoundé, 1961,

Pars 18, sub-para 1.

Article I of the Articles of Incorporation.

Article 45 of the Articles of Incorporation of Air Afrique;
para 16 of the SAS Consortium Agreement, 1951; and Article kil
of the Baghdad Agreement, 1961.

Pressures were exerted by the Ministers of Transport to achieve
this goal: see W.H. Wager, "International Airline Collaboration

in Traffic Pools, Rate-Fixing and Joint Management Agreements",
18 JALC, (1951), p. 309.

R.A. Nelson, "Scandinavian Airlines System Cooperation in the
Air", 20 JALC, (1953), p. 186.

H. Bahr, "The Scandinavien.Airlines System (SAS), Its Origin,
Present Organization and Legal Aspects", Arkiv For Luftrett,
(1961), p. 232.

ICAO,'Report on the Scandinavian Airlines System, Circular
30-AT/5, (1953), p. 12, para 25.

Id., p. 13, para 29.
Article 2k,
Article 25.
Article 27.
Article 33.
Article 11.

Article 12.
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231) The Annex to the Treaty of Yaoundé, 1961, “"Concerning Fiscal
and Financial Provisions ...", para 1.

232) 1Id., para 3.
233) This was considered earlier under Organizatiohal Arrangements.

234) "Air Union or Internationalization of Losses", Interavia, (1962)
vol. 77 P. 853-

235) H.A. Wassenbergh, Post-War International Civil Aviation Policy
and the Iaw of the Air, The Hague, (1962), p. 168.

236) Prior to this date it was termed "Europair": see Bin Cheng,
The Law of International Air Transport, London (1962), p. 276.

237) Wassenbergh, supra, note 235, p. 79.
238) 1d., p. 80.

239) Ibid.; see also E.A.G. Veroploeg, The Road Towards A European
Common Air Market, McGill, Thesis (1963), pp. 142, 145,

24k0) Bin Cheng, sugra, note 236, p. 276; cabotage traffic would be
excluded.

241) Wassenbergh, supra, note 235, p. 167.
24k2) Veroploeg, supra, note 239, p. 205.

2l3) 8.-F: Wheateroft, Air Transport Policy, London, (1964), p. 109.

24li) The Aeroplane and Astronautics, February 22, 1964, p. 190.

2h5) Wassenbergh, supra, note 235, pp. 166-167; see also. The
Aeroplene and Commercial Aviation News, August 2, 1962, p. 1h.

246) Wassenbergh, supra, note 235, p. 167.
2L7) Wheatcroft, supra, note 243, p. 109.
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CHAPTER IV

THE LEGAL STRUCTURE OF AN INTERNATIONAL AIRLINE

The establishment of an imternational airline as
distinct from an airline incorporated under a system of municipal
law poses certain legal problems. These include, most importantly,
the acquisition by the airline of international legal personality
and guestions relating te its transnational activities.

It is apparent that such a joint enterprise must be
constituted by international legal persons in order to acquire
itpelf the attributes of an internmational legal person. If,
however, its participants are, or include, legal eﬁtitieg'other
than States -- such as privaté, nixed'or public corporations of
municipal law -- it must be endowed by thé States concerned with
tho»neééssary Y“functional" legal capacity on the international
plane, |

Such grant of internatien&l ;egal personality may be
explicitly stateé in th§ constitutive instrument establishing the
enterprise, It is submitted that the declaration of international
legal personality in the constitution of’the enterprise will not
be conclusive as to whether the body created does thereby possebs
the necessary attributes. Generally, these are to be jafhered
from provisions relating to its functions, rights and duties.
Hence, even in the absenée of a specific grant, such capacity
may be inferred from the text of the comnstitution of the -

'enterprise.
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Examples of the grant of legel personality in the
constitutive instrument may be found in the Agreements establishing
international corporate bodies, such as the Articles of Agreement
of the International Monetary Fund ana of the International Bank
for Reconstruction and Development, each of which provides that
the Fund and the Bank (respectively):

shall possess full juridical personality,
and in particular, the capacity:

(a) to contract;

(b) to acquire and dispose of
immoveable and moveable
property;

(c) to institute legal
proceedings.l

Such grant of legal capacity is derived from public international
law, and it cannot therefore be assumed that it emanates from the
laws of the member States constituting the corporate body. In
the opinion of C, Wilford Jenks:

t is as inherently fantastic as it is

destructive of any international legal

order to regard the existence and the

extent of legal personality provided

for in the constitutive instrument of

an international organization as being

derived from, dependent upon, and

limited by, the constitution and laws

of its individual member States.Z

Some existing international organizations provide

helpful guidance to those contemplating the creation of an
international airline. Thus, Article 104 of the United Nations

Charter provides:
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The Organization shall enjoy in

the territory of each of its Members

such legal capacity as may be

necessary for the exercise of its

functions and the fulfillment of its

purposes. '
Such provision was found to be necessary for the purposes of some
national laws, sinee it is the national law which determines
whether a particular body, not incorporated thereunder, will have
legal capacity.3 It seems that such a provision would establish
municipal juridical personality in the territory of each member
E‘:’t:za.te;L+ but it does not add or enlarge upon the international
personality of the Organization, which may be gathered from its
functions as contained in the Charter. It is therefore not
surprising that the International Court of Justice, when examining
the question of legal capacity of the United Nations, applied a
functional approach in distinguishing international organizations
possessed of legal personality from the more familiar subjects of

international law, viz States. The famous pronouncement was

delivered in the Case of Reparations Suffered In the Service of
5

the United Nations,” where the Court considered as a premise that

the subjects of law under any legal system are not necessarily
identical with respect to their nature, or with respect to the
extent of their rights.6 By looking into the functions and range
of the activities of the Organization, the Court arrived at the

conclusion that the United Nations was possessed of international
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legal personality which, in the circumstances, enabled it to bring
international claims. In its opinion:

ess the Organization was intended to
exercise and enjoy, and is in fact
exercising and enjoying, functions

and rights which can only be

explained on the basis of the possession
of a large measure of international
personality and the capacity to operate
upon an international plane. It is at
present the supreme type of interna-
tional organization, and it could not
carry out the intentions of its founders
if it was devoid of international
personality. It must be acknowledged
that its Members, by entrusting certain
functions to it, with the attendant
duties and responsibilities, have
clothed it with the competence required
to enable those functions to be
effectively discharged.

Accordingly, the Court has come to
the conclusion that the Organization
is an international person ...:
The above finding is based on the functions with which the
Organization has been entrusted. Thus there may be different
types of bodies corporate, depending on the different functions
entrusdéd to them.

The similarity of intermational public organizations
to international corporations lies in the fact that both may
possess corporate legal personality for the purposes of the
discharge of their functions or part thereof. With the varying
degrees of such functions in min&, the analogous situation of the

natural legal person under municipal law, as compared with the

different types of municipal corporations, may be used. Therefore,
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on the international plane, the sovereign State may be considered
the equivalent of the natural legal persén, while the interna-
tional corporate bodies can be regarded as the fictitious bodies
of international law, equivalent to corporations of municipal law.

One can envisage situations in which both public interna-
tional organizations and other corpofate bodies of international
law may be involved in identical transactions with third parties.
These would relate to contracts, torts, the acquisition and
disposition of realty and'personalty, etce On the other hand,
there may be major differences with respect to the extent of the
legal personality enjoyed by each type of international body, as
for example, the :possession of privileges and immunities. It is
submitted that a multinational airline company, constituted as an
international corporation should not be accerded privileges and
immunities that are enjoyed, at present, by global and some
regional organizations., This is because the former is established
as a commercial venture, with the object of providing public
services for profit. In the event of clothing it with privileges
and immunities, the users of air transport would be placed in the
difficult situation of being unable to present their legal claims
against the enterprise in the most convenient forums.

Since an international airline would be mainly occupied
with performing international air services, its activities would
no doubt give rise to legal transactions involving foreign

elements, either in relation to the enterprise itself or relating
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to the legal systems of the placeé of departure and destimation.
In the first-mentioned case, it may be asserted that no general
principles of conflict of laws have yet crystallized, although
they are in the process of being i‘ormulated.8 Thus it has been
suggested that the international body corporate may have an
internal system of law comparable to that of the municipal law
of a State. This will primerily emanate from international law,
lbﬁt may incorporate, by adoption, a selected system of municipal
law or part thereof, either generally or for the purpose of a
particular transaction as the law chosen by the parties to govern
such a transaction. The Bank for International Settlement is but
one example for it adopts the municipal law of Switzerland,9
though its international legal personality emanates from a treaty
between its member States and the State granting its Charter.lo
It is alsb open to an intermational corporate.person
to adopt either the rules of general international conventions to
which it is not a party; or general principles of law (including
private and public international law); or its own domestic law, if
sufficiently formulated; or, finally, a certain municipal legal
system.ll On many occasions, however, the adoption of a»municipal
legal system may be preferred12 (especially for contracts entered
into with individuals) to general principles of law, which may not
yield the desired specific rights and duties to individuals.l3

There are strong indications that such a course should be applied

to the international airline company, since it would primarily
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transact business with individuals. In that way, the adopted
national legal system or part thereof may be incorporated into

the "'personal law" of the international corporation. The adoption
of the substantive law of a national legal system would not
encroach upon the international character of the corporation if it
is not coupled with submission to the jurisdiction of that legal
system.l4 The adoption of either of these courses would depend on
the preferred policy for each type of international body corporate.
In the present development of the law, it would appear that the
adoption of a definite legal system of a member State of the
multinational airline, coupled with a wide measure of submission
to the jurisdiction of the courts of one or more of those States,
would more adequately satisfy the practical business needs of the
enterprise. Before such measures are brought into being, the
enterprise must of necessity have been recognized by its member
States, and also by the other third States with which it may
become involved in transacting business.

Recognition by the constituting States may be declared
in the constitutive instrument or else may be implied from their
conduct towards the enterprise. The more difficult question
would be that of recognition by third States. Here, it may be
said that there is no legal form required, and that third States
may not consider it a duty to pronounce formally that they
recognize such international body. Thus recognition may not be

clearly formulated.15 However, recognition may be implied from
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tacit acquiescence of third States: for example, either by their
entering into legal transactions with the international enterprise,
or by allowing it to operate within their territorial domain._ In
the case of a multinational girline company constituted as a subject
of iﬁternational law, the recognition by such third States will
mainly take the form of accepting it as the designated joint air-
line of its constituting States, permitted to perform international
carriage to and from the territory of such third States.
Recognition may also be implied from their permission for
transactions between the internatiomal corporation in question
and their commercial firms, which may involve the sale or lease
of flying equipment, the performance of repairs, or other work,

It is submitted that most of the legal transactions
and occurrences that may arise by reason of the activity of the
international airline for purposes of international carriage by
air will be governed by the rules of the Warsaw Convention, along
with its subsidiary Protocol and Convention (The Hague and
Guadalajara). Ii is submitted'that the type of legal personality
of the airline, whether internatiogal or municipal, will not
enter the picture. The test will be, as it has always been, the
places of departure and destination. By applying these rules of
private air law conventions, jurisdiction of municipal courts
will inevitably be accepted. This, it is contended, will not
disturb ihe international legal personality of the enterprise,

as it will provide the users of air transport with easy access
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to the satisfaction of their legal claims, since the applicable .
rules of these conventions have so far gained universal acceptance.
The submission of the enterprise to municipal law may thus enhance
its commercial activities by encouraging potential users of air
transport to enter into legal transactions with it.

Comparisons in this respect with the World Bank point
to a similar, though lesser, degree of submission to municipal
jurisdiction. Thus, the Bank is liable to suit under certain
conditions in the competent courts of one of its member countries,
provided that such suit is not brought by a member State or a
person claiming through it. The acceptance of municipal
jurisdiction in the case of the Bank was for the similar reason
of encouraging, instead of discouraging, potential investors.16
It is therefore suggested that an international body corporate
may be possessed both of international corporate personality and
juridical personality before municipal systems of law. However,
the degree and scope of international personality will become
limited the more the enterprise prefers to submit to national’
jurisdiction. This will become more apparent if the transnational
airline does not enjoy the privileges and immunities usually
accorded to global organizations, for practical reasons dictated
by commercial necessity. It seems that a narrower measure of
international personality will be sufficient for the fruitful
performance of the commercial operations of such an international

airline, since the reasons for establishing it as an international
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person arise mainly from the desire to bring its equipment under
united international ownership, instead of dividing it among
national entities.

However, other questioﬁs ~- such as disputes amo#g the
member States or their paPticipating airlines -- may call for
settlement by international arbitration, since there would be an
imminent danger of denial of justice if the matter to be adjudicated
upon was entrusted to the national courts of any one of the
constituting Sfates. Alternatively, the settlement of such
disputeSsmay be entrusted to an organ of the international
corporation, with the right to appeal therefrom to international
arbitration.

Hence, an international body corporate may be subjected
to international law generally, and to municipal law in certain
specified matters. This has been the practice, though with
varying degrees, of the World Bank and the European Coal and
Steel Community. In the case of the World Bank, it is conceded
that it possesses international legal persomality (though this is
not sﬁecifically declared in its constitutive instrument) for it
is the subject of international legal rights and duties and is
entrusted with power to conclude treaties with member and non-
member §tates.l7 On the other hand Article 6 of the treaty of
the Earopean Coal and Steel Community seems to establish both
municipal and international legal personality.18 Similarly, |
Euratom enjoys international legal personality, since‘it may enter‘

into treaties with its member States and with third States.19
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CHAPIER V

TEE EFFECT UPON BILATERAL AGREEMENTS

OF THE ESTABLISHMENT OF AN INTERNATIONAL AIRLINE

The creation of international airline companies will no
doubt call for certain modifications of existing bilateral air
services agreements in which the participant States are involved
with third States. The changes that may take place may not
materially differ from the pattern adoﬁted in the bilaterals
concluded by the countries alrea@y operating multinational air-
lines. However, it is probable that such agreements may be
concluded in most cases singly by one or more of the States
members of the joiﬁt enterprise, or, less frequently, by a group
of these States with third States. Such trend can be deduced
from the current bilateral agreements of the existing groups of
multiﬁational airlines.

It may be useful to exaﬁina here the‘morq important
considerations facing States involved in joint airlines -- for
example, the negotiétion and conclusion of bilaideral agreements,
the designation of the joint airline, the freedoms exchanged, and
the problem of the "substantial ownership" and "effeétive control"

clause,
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1. The Negotiation and Conclusion of Bilateral Agreements

The case for the establishment of multinational air transpert
enterprises is strengthened when it is realized that, through such
cooperation, smaller nations will enhance their bargaining power in
their quest to obtain traffic rights in the more importamnt traffic
centres of the world. This has been confirmed by the post-war
experience of the Scandinavian countriesl, where the cooperation
of Denmark, Norway and Sweden in the SAS Consortium makes rqgusal
by important States to grant reciprocal traffic rights to them a
more serious matter than if each operated its international air
services separately.2

All the existing mmltinational arrangements provide for
machinery to coordinate policy between civil aviation authorities.
This may take the form of periodic meetings, or may be entrusted
to a body created for the purpose, with each participating State

represented therein. There is such a system of periodic meetings

of the heads of civil aviation authorities of the three SAS
countries,3 a fact‘which doubtless influenced the conclusién of
uniform Rilateral agreements by each of these countries with third
States.h

In East Africa, the East African Civil Avia tion Board
(in which Kenya, Tanzania and Uganda were represented5) was
entrusted with the task of negotiating bilateral air agreements.G
However, during the transitional period (December 9, 1961 -

December 12, 1963) the negotiations were carried out by a group
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consisting of representatives of the three countriqs.7 The matter
seems now to be entrusted to the Directorate of Civil Aviatien, in
which the three countries are represented and which acts as an
organ of the EACSO.s

With respect to CAA, a Higher Authority (consisting of
one minister from each of the three governnonts)g is charged with
the task of neggtiating and concluding bilateral air agreements
with third States on behalf of the three governments.lo The
Agreement of 1963 stipulates that the Higher Authority should
shoulder this duty both in the pre-independence period and also
after any or all of the three countries attain independence.ll
However, in the years preceding independence, all acted through
the Higher Autherity, in comsiltation with, and under the
necessary authorization of, the Government of the United Kingdon.l2
The bilateral air agreements which were concluded by the Federal
Government of Rhodesia and Nyasaland were recognized by the three
governments to continue as valid obligations, and it was further
stipulated in the Salisbury Agreement of 1963 that they may be
emended or terminated by the Higher A.uthority.l3

The Treaty of Yaoundé, establishing Air Afrique, also
provides for consithtation among the participant States in the
matter of bilateral air agreements. It is thus stipulated that
contracting States undertake to coordinate their bilateral air
agreements, taking into consideration the interests of their

mltinational a:i.rl:i.ne.]'l+ A joint civil aviation body, the
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Committee of Ministers of Transport, is entrusted with the task

of coordination in all aviation matters.15 However, it is expressly
stipulated that dréft air transport agreements have to be submitted
by member governments to the Committee of Ministers, whose epinioh
is to be given the "highest consideration" by each contracting
State. 10

2. The Designation of the Chosen Airline

Here a distinction must be made between the manner of
designation in the case of a consortium.such as the SAS, and the
case of a single joint airline constituted as a corporate body.

In the first case, it has been the practice of the Scandinavian
States each to designate its national airline as a participant in
the SAS Consortium. However, this does not mean that.the
Consortium itself could not bq directly designated by a member
State as its chosen instrument in bilateral air agreements concluded
with third States. In the case of SAS, there is a condition
attached to each concession granted by each government to a parent
company, entitling it to operate the agreed services only through
the Consortium.l7 |

In bilateral air agreements, most of which are concluded

separately by each of the participant States, one national company
member of the SAS Consortium is designated by its government as
@Rercising the traffic rights granted in cabperation with the
other parent companies and through the Consortium. This is

usually referred to as the “SAS clause",18 and is usually ecntaimed in
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an Exchange of Notes after the Agreement is concluded. Thus the

Agreement betveeh Malaysia and Norway, which was canciuded and

entered into force on October 21, 1964, provides in the Exchange

of Notes (made on the same date):

1)

2)

Det Norske Luftfartselskap (DNL),
cooperating with Det Danske Luftfartskab
(DDL) and AB Aerotransport (ABA) wnder

" the designation of Scandinavian Airlinmes

System (SAS), may operate the routes for
which it has been designated under the
Agreement with aircraft crews and equip-
ment of either or both of the other two
airlines.

Insofar as Det Norske Luftfartselskap
(DNL) employ aircraft, crews and equip-
ment of the other airlines participating
in the Scandinavian Airlines System (SAS)
the provisions of the Agreement shall
apply to such aircraft, crews and equip-
ment as though they were the aircraft,
crews and equipment of Det Norske
Luftfartselskap (DNL), and the competent
Norwegian authorities and Det Norske
Luftfartselskap (DNL) shall accept full
responsibi%ity under the Agreement
therefér.l

Bin Cheng points out that it was the goodwill of third States,

parties to such bilateral air agreements with the Scandimavian

States, that permitted the inclusion of such a claﬂso.ze Even

where such a clause was not provided, it was given effect in

practice.21

In the designation of the Jjoint airlineé of other

multinational enterprises, the practice of the participating

States has varied from expressly naming their jeint cerporation

in the bilateral air agroé-ent to making an indirect reference
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"to it. Such provision is usually contained in the agreement
itself, although occasionally it may be expressed in an Exchange
of Ketes. Thus, the recent bilateral air Agreénent between the
Republic of Mali and the Republic of Niger provides in the Exchange
of Notes made on the day of signature, that:

1) The Government of the Republic of the
Niger designates Air Afrique as the
Nigerian airline for the operation of

the agreed services, and the Gevegnment
of Mali accepts this designation.

Other bilateral agreements also expressly provide for the
designation of Air Afrique as the chosen instrument by employing
& more or less similar fernula.23 For example, the Agreement of-
Octobef 9, 1963 between the Ivory Coast and the Netherlands
stipulates:

In applicatlon -of articles 77 and 79 of
the Convention on International Civil .
Aviation concerming the establishment
by two or more States of joeint operating
organizations or international operating
agencies, the Government of the Kingdom
of the Netherlands agrees that the
Government of the Republic of the Ivory
Coast, in conformity with Articles 2 and
4 of the Treaty on Air Tramsport in
Africa and the annexes thereto, signed
by the Ivory Coast at Yaoundé on

28 March 1961, reserves the right to
designate the Air Afrique Company as

the instrument chosen by the Republic
of the Ivory Coasg to operate the
agreed services,?

Seme bilateral agreements concluded by the Air Afrique
States cemtain indirect reference to the joint airline. Tor

example, the Agreement of June 16, 1961 (before the creation of
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of Air Afrique) between France and the Cameroun provides:

The Camerounian Government reserves
the right to designate any airline
which it may establish with the
neighbouring African States, or
which may be established by its
nationals and nationals of the
neighbouring African States.2>

Similar indirect reference to a joint air transport operating
organization is found in the Agreement of Noveubef 17, 1962
concluded between the Ivory Coast and Switzerland, where the

relevant clause reads:

Notwithstanding the provisions of
Article 11 of the present Agreement,

a Contracting Party may designate a
Joint air transport organization .
constituted in accordance with
articles 77 and 79 of the Convention
oR International Civil Aviation signed
at Chicago on 7 December 1944, and
this airline shall be accepteg by

the other Contracting Party.?

In bilaferal‘agreements conclﬁded by Central African
and ‘Bast African States, the designation of their airlines is
brought out in connection with the "gubstantial ownership and
effective control® clause. Thus the Agreemént of August 19, 1965
between Malawi and Ghana, which designates Air Malawi (one of the

subsidiaries of CAA), provides:

(4) Each Contracting Party shall have

the right to refuse to accept the
designation of an airline and to with-

hold or revoke the grant to an airline

of the privileges specified in paragraph (2)
of Article 2 of the present Agreement

or to impose such conditions as it may
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deem necessary on the exercise by am
airline of those privileges in any case
where it is not satisfied that

- substantial ownership and effective
control of that airline are vested in
the Contracting Party designating the
airline or in nationals of the
Contracting Party designating the
airline. Recognizing, however,. that
the structure of Air Malawi is such that
substantial ownership and effective
control of the Company is not vested in the
Government of Malawi or its nationls alone,
the Government of the Republic of Ghana
agrees that, provided it is satisfied -
that any substantial ownership and the
effective control of Air Malawi is and
remaing vested in the Governments or
nationalsof the countries participating
in the Higher Authority for Civil Air
Transport, no objection will be f#kised
by reasen of Articles 3(3) Zfe satisfy
conditions of the national regulations of
the other Contracting State/ snd 3(h) of
the present Agreement to the designation
of Air Malawi to operate the route in the
Schedule included in the Annex to the
present Agreement cesl?

A peculiar feature of the Agreement of July 28, 196k,
Abetveen Kenyﬁ and Francezs is that it refers, in paragraph (b)
of its Article 1, to the East African Common Services Authority
as the "Aeronautical authorities® umd;r the Agreement. The
significance of this is that the term “aeronautical authorities"
occurs in comnection with the reqnireuent.of substantial ownership
and effective control in Article 4. Then Article S5 expressly
states that substantial meéship, etc., must be vested in the
three East African States, i.e. Kenya, Tanzania and Uganda. The

formula used is:
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The provisions of the present Agreement
relating to substantial owmership and
effective control shall not apply to or
in relation with the designated airlines
of the Governmemnt of Kenya or amy airline
designated by that Government to enjoy
the rights specified in paragraph (3) of
Article 2 of the present Agreement if and

‘80 long as the airline or airlines are
effectively controlled gg the countries
comprising East Africa.

3. The Rights and Privileges Exchanged

Since the major aviation countries may not feel obliged
to exchange traffic rights with the smaller and less developed
nations, the establishment of nﬁltinational airlines by'the lattér
- may thus enhance their bargaining position. As has been pointed
out above, refusal to grant traffic freedoms to such groups of
‘States is more serious than refnéing a single State. The
territories of the countries involved in such cooperation will be
locked upon as if they were a single territory for the purpose of tho
exchange of the freedoms of the gir; resulting iﬁ a greater traffic
potential since the population and traffic will be uultipiied.

The experience of the SAS countries indicates that -
third States are more willing to grant fifth freedom rights'(vﬁich
are asaally difficult to obtain) to them as a Consortiume 0 e
similar canclnsion‘nay be ggthered from the route schedules
 annexed to the bilateral air agreements of the East African,
Central African and Air Afrique States.

The bargaining strength of cooperating States is obvious

in the case of the East African countries, which tried to limit
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the number of foreign carriers that may ask for conceséions to
operate on the same routés. ,Thus, there has been a tendency to
divert foreign competition from Nairobi to Dar-es-Salaam and
Kempala. On the other hand, EAA has succeeded in operating to
such important traffic centres in Europe as london, Paris, Rome,
Athens snd Frankfurt.,”. The sirline intends to extend its Nairobi-
Aden-Bombay services to Tokye, and ultimately to inaugerate servicse
to North America.>” | |
Statistics show that Air Afrique is doiﬁg well in éafryins
its share of traffic between West Africa and Europe. Thus in 1962‘
and 1963 the combined West African traffic of the French carriers
UTA and TAI (which later merged) declined by 10 per cent and 20
per ceant respectively, the reason why Air France coupletelj
| abandoned its operations south of the Sahara, exéept for Dekar
enroute to South Anerica.33
| In Central Africa, although CAA was & successful joimt
eﬁterprise, pelitiéal everts in Rhodesia have created enormous
difficulties especially with the East African countries. Recently
(February 9, 1966) Kenya, Tanzania and Uganda banned CAA from
exercising traffic rights in East Africa, the‘ban, however, being

limited to aircraft registered in Rhedesia.jk
b, The Problem of the “Substantial Ownership
' and Effective Control"€lause

It seems thnt the historical basis for this clause,

usually found in bilateral air agreements, was considerations of
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security. The clause is reported.to have originated in the Lima
Conference of 1940, and was intended to prevent Germﬁn-ewned'
companies registered in Latin America from conducting their
activities near the Panama Canal Zone.>> In the years that
followed the Chicago Conference, 1944, the clause was introduced
fof reasons of economic protection, to prevent indirect operation
. by third States>net parties to a bilaieral agreement.36 It also
prévents airlines and investors from circumventing national laws
by acquiring a substantial share in a foreign airline,37 as well
as prohibiting a single State !fom acquiring a far greater share
of international traffic by holding substantial interests in
foreign carriers.38
The requirement of substantial ownership and effective
control is normally satisfied by a holding of 51 per cent of shares
in an airline,39 although 50 per cent may be considered satisfactory.ho
However, the question vhether an airline is snbstantially owned by
a certain State or by its nationals may depend on the powers
granted to such airline under its by-laws. In the case of tight
State control, even 30 per cent ownérship couid be regarded as
substantial. 't The requirement has been waived in a few instances
in bilditeral air agreemente, snch as with respecf to the designated
‘airlines of Peru, Cuba and Malaya which had not at the time attained

substantial national ownership and coni:rol.“'2
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It is certain that, in the case of multinational airlines,
the clause iust either be varied to require the substantial ownership
and control to be vested jointly in the States involved in such
cooperation or in their nationals, er, alternatively, the clause
should be waived. |

Hcﬁever, the structure of the SAS Consorfiun allows for
the circunventioﬁ of the substantial-ownership requirenenf since
each of the three participants designates its national airline as
pakty to the Consortium. Thus the clause has not been waived, exceﬁt
in a few instances.’ The formals used in the Scandinavien
bilateral air agreements with third Statgs is similar to the

Bermuda formula. For instance, the recent Agreement of

October 21, 1964 between Malaysia and Noruaykh provides:

Each Contracting Party shall have the
right to refuse to accept the desigration
of an airline and to withhold or revoke
the grant to an airline of the privileges -
specified in ... the present Agreement

or to impose such conditions as it may
deem necessary on the exercise by an
airline of those privileges in any case
wvhere it is not satisfied that substantial
ownership and effective control of that
airline are vested in the COntﬁgcting
Party designating the airline. '’

In case-Of the air services agreements of other States
-participating in a joint airline, it has been the practice to
require substantial national ownership and effective control,
and then to waive the same requirement. This has been done in

the recent bilateral Agreement of Malawi and Ghama of August 19, 1965,“6
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and also in the agre?ient of July 28, 1964 between Kenya and
Fbance.h? Absence of substantial national ownership and effective
control entitles the otherAcontfacting pgrty to refuse tolgraﬁt
operating permission, or to revoke such permission. The waiver
in the last-mentioned two agreeﬁents is of limited scope, since
1t.is stipulated that substantial ownership and effective control
must be vested in the States partiecipating in the joint airline
or their nationals.

" States partigipants of Air Afrique have used differenmt
formulae in order to waive the requirement. Thus in two recent |
bilateral air agreements, the usual "substantial ownership" clause
wag provided, and waiver or exception was made. However, a later
provision either expressly declared that the Contracting State. "
(member of Air Afrique) "reserves the right" to designate Air
Afrigue, or expressly h’anes it as its designated airline. The
first type of provision is found in the Agreement concluded on
October 9, 1963 between the Ivory Coast and the Netherlanaa,“a
while the second type occurs in the Exchange of Notes annexes to
the Agreement of January 15, 1964 between Mali and N:Lger."9

Other bilateral air services agree-enfa waive the
condition of substantial ownership, etc., by using a

"notwithstanding” clause and allowing the designation of a joint
air transport oper&ting organization or an international operating
agency constituted in conformity with the provisions of the

Chicago Convention. Thus the Agreement of December 19, 1963
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between the Ivory Coast and Lebanonso uses the fbrnula:

Notwithstanding the provisioa of
Article 12 of this Agreement, either
Contracting Party may designate a
joint aircraft operating agency
constituted in accordance with
Articles 77 and 79 of the Convention
on International Civil Aviation
signed at Chicago on 7 December 19k,
and such agency shall be accegted by
the other Contracting Party.”

In no case was the substantial-ownership clause omitted
Ifrom the provisions of a bilateral agreement. Thus,it may be
concluded that no gerious difficulties will be posed by the
reqﬁirements of such a clause since its application can be
suspended or waived in one way or another. This is easier in
the case of bilateral agreements, which express the stipulations
of only two parties, than in mmltilateral treaties which may

require prolonged negotiations and procedures.
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The condition was waived in the United Kibgdon-ﬁennark, Norway and

‘Sweden Exchanges of Notes of June 23, 1952; Id., P. 379.
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Article 3, para. (4).
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CONCLUSION

As indicated in Chapter I of this study, the economic reali-
ties of air tramsport point to tﬁe urgent need, in many parts of the
world, for the organization of the industry in transnatiomal collabora-
tions -- a fact 'hich.has_been realized by considerable groups of
8tates. Thus we find, in addition to existing multinational airlines,

.a number of similar arrangements proposed for certain regions. The
economic Quccess achieved by existing tramsnational arrangements sug-
gests such enterprises as a feasible and practicable means for the
progressive development of air transport. |

Certain;non-ecénonie factors, such as politics, may however
intervene and either wreck the whole project or enhance its reglizatiop.
Thus the absence of sharp political disagreement among potential parti-
cipants would be an essential prerequisite for securing integration:

a factor which had, on certain occasions, dominated the apparent
cdnsensus on the economic necessity and feasibility of such arrange-~
ments. A striking instance of this is the failure of the Arab sﬁates
in their attempts to set up the long awaited multinational Arab air
carrier.

The absence of serious political disputes, combined vith
close cultural relations, common bonds of‘history, and geographical
proximity, would accelerate the realization of the desired qnterprisory
cooperation. The achievement of such cooperation would tend to build

mutual understanding and trust among participating nation-States,
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and so ultimately ;ncrease the chances of maintaining peace and security
among nations.

A better organizatio# of such multinational arrangements may
be sought in the establishment of true international airline conﬁanies;
since such organizations may be indicatije of a cle#r»tendzncy towards
general political cooperation and may become at times a syﬁbol of the
drive towards political unity. From its economic aspect it would seem
that the deficient financial, techniéal and personnel resources of cer-
tain participants would not permit the partition of such joint effort
into separate subsidiary national organizations. A élear example of
this is found in the inability of some States to purchase a single
supersonic transport aeroplane. Multinational ownership and operation
would seem to be the most practicable, if not the only, solution in
such cases. |

From the current practice of other international bodies
corporate it may be conclnded that the creation of a true interna-
tional airline company, subject to international 1&-, would be possible.
Such organization might either have its own prescribed municipal law
or adopt a chosen national legal system or part thereof; In this way
claimant users of air transport would have access to.a definite legal
system in which to find redress.

The establishment of such internationally owned and operated
airline companies would pose important legal questions under the
Chicago Convention, the most striking of which are those relating to

nationality and registration of aircraft. These questions might be
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resolved by adopting a liberal interpretation and application of the
relevant provisions of that Convention. Such a course of action would
be practicable and legitimate, since the substance of the rules of the
Convention would be observed. The obligations, &s well as the enjoy~-
ment of the privileges, of a State of registry under the Convention
could be undertaken jointly by the States composing the intermational
operating agency or, alternatively, by an intergovernmental organiza-
tion created by them for that purpose.

One of the important consequences of the creation of multi-
national airlines relates to the bilateral:~-air transport agreements
concluded by member States with third States. It was found that certain
departures from the conventional form of bilateral agreement would
be necessary. It may be presumed that no insurmountable difficulties
would be encountered, since bilateral provisions could always be
adjusted to meet special needs with the consent of the two parties.
Thus, as indicated in Chapter V , the usual requirement of aubstantial_
national ownership and effective control has been waived or varied
in many agreements to which member States of existing joint enterprises
are parties.

Finally, it is apparent that there is a current movement,
in many regions of the world, toward such regional collaborations.
Hence the coming decade may witness the creation of a host of multi-
natiqnal airlines, a trend which may be hastened by the technical
developments of aviation, which haQe long moved at a faster pace

than the rate of traffic growth.



APPENDIX A

TREATY RELATING
TO AIR TRANSPORT

IN AFRICA




TRANSLATION

TREATY RELATING
TO AIR TRANSPORT

| IN AFRICA

_ YAOUNDE, March 28, 1961



CORRIGENDA

TREATY RELATIVE TO AIR TRANSPORT
IN AFRICA

lll e ARTICLES OP ASSOCIATION OFr THE COMMON COMPANY

ARTICLE 5 ®
SHARING OF CAPITAL

paragraph b :

b) Those modxflcauons, which could intervene in the sharing of Capital, partxcular-

“ly as & result*of the cession of shares, thé 'increase or reduction of capital, may in no way

touch the principle of the equality of state-owned participatiotis nér render parhcnpauon
by ahareholders othet than the States less' than that of a State.

ARTICLE 8 ¥
ADMISSION OF A NEW STATE

Admission of a new State takes place :

— either through cession of shares consented by shareholders other than States, or,
when there will be reason to apply the stipulations of article 5 b), by States or by other
shareholders;

— or through increasing capital.

"Those shares owned by A state, which withdraws fromn the Company, are purchased
in equal shares by the other shareholder States and, if there be reason to apply the stipu-
lations of article 5 b), also by shareholders other than States.

ARTICLE o ®

RESTRICTIONS TO TRANSFERS
paragraph a :
a) Shares held by a State cannot be ceded except under those condmons laid down
in article 8. o

i

ARTICLE 16 ¥

CHAIRMANSHIP OF THE BOARD
2nd paragraph : .
: The Chairman is chosen from among the Directors. He is elected for the .period of
his office as Director. Ho is ehgmble for- re-eleeuon. _He may be revoked by the Board
by a- mn;onty vote. i ‘ . _
T.S8.V.P.



ARTICLE 21 ¥
g nﬂ%‘cﬁﬁbn OF POWERS

The Chairman of the Board of Directors assures the Genenl Management of the
Company on his own. mpemnbahtx 4

The Board of Directors invests him thh the neceuary powm to thu effect with

the faculty of partially oubotmmng as ‘many special representatives, which he will deem
useful, with his powers.

On the propoval of the Chairmap, the Board may, to. assist him," qhom 2o him a
Genenl Manager being elthor one of its members or a representative chosen from outside.

~ ARTICLE 23 @V

COMPANY SIGNATURE

o - -All gets npd underst,akmgs of the Com any, withdrawals of funds, and shares, debit
e depqpf drafts on bankers, subscriptions, e sorsements, .acceptances, . daposns. guarantees
or settlenrents of commercial notes of hand are validly signed, either by.the Chairman of
‘the Board or by any specxal holder of powers desxgnated by the Board of Directors or
its Chairman, each acting within the limits of their respective powers.

(ll Modnﬁqd bwdcmion of - the E:m-Ordmory Gentnl Moetins ol Shmholdm qf Ntmmbcr 19 th, 1962.
) Modnl"ad by decision of the Extra-Ordinary General Meoting of Shareholders of Juuuty 41h, 1963
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TREATY
RELATING TO AIR TRANSPORT
'IN AFRICA

— The Republic of Cameroun

— The Central African Republic

— The Republic of the Congo

— The Republic of the Ivory Coast
—— The Republic of Dahoiney:
—;v’—“The Repulblic :6f Gabon "

— The Répl@bqu; of Uupper Volta
— The Islamic Re}‘)ubli(- of Mauritania
~— The Republic of Niger ,
— The Republic of Senegal

—- The Republic of Chad

Whereas the future development of Civil Aviation and of Air Transport in parti-
calar can greatly help to create and preserve friend:hip and understanding among the
contracting States.

Whereas the existence of an insirument of air transport common to their States
may servc to improve intérnational relations by enabling all the Slate; to: avqmre a better
knowledge of one another. o - = o

Whereas arudes 07 and 79 of the Conventlon on Internatlonal Civil Avmnon algned
in CHICAGO on 7 december 1944 aiming at the setting up by two or more States of joint
operating organizations or mtern&tlonal operatmg agcm ies and a the parumpauon of the
States in these organizations and agenc ies. © e :

Haye accordmgly decided ta conc ludo a 'lremy lo that end and have agreed on the'
following . provisions. :




PART 1

REY

ON THE SETTING UP OF
. 'A JQINT AIR TRANSPORT CORPORATION . -
(SOCIETE COMMUNE DE, TRANSPORTS AERIENS)

CHAPTER 1

PURPOSE OF THE CORPORATION

ArTICLE 1

“With a view to exercising their rights in respect of air traffic hetween the:lr terri-
tories and with outside territories, the contracting States have decided to set up an Air

Transport Corporation with an appropriate legal status which shall be referred to here-
inafter as “THE JOINT CORPORATION” (LA SOCIETE COMMUNE)

ARTICLE 2

The contracting States undertake to designate the joint Corporation (Société com-
mune) as the instrument chosen by each of them for exercising their rights in respect of
intermational traffic and air transport rights.

ARTICLE 3
I :

Each contractmg State. may commlt to the joint Corppranqn (Somete commune)
the operation of the domestic air services within its territory. The terms ax;d conditions
of this operation shall form the subject of a protocol agreement between the contractmg
States and the ]omt Corporation (Somete commune) .

Each contracting State .shall nonetheless reserve the right to desngnate one or more
undertakings to operate its domestic transport services. In this event, the State shall
take whatever measures necessary to ensure that the uctivity of said domestic transport
undertakings is co-ordinated with that of the Joint Corporation (Société commune)




CHAPTER 11

LEGAL STATUS OF THE CORPORATION

¢ " ) e

ARTICLE 4 s
- The joint Corporation (Société aérienne commune) shall be endowed with the full-
est legal capacity recognized by the laws of the contracting States in.the case of bodies
corporate and shall be deemed as possessing the nationality of each contractmg State,
both in respect of said States and in respect of other States.

" The joint Corporat:on (Socnete aérienne commune) shall be set up in the form of
a Joint Stock Company legally constituted as an entity with a private statute under
common law by the contracting States and a legally constituted undertakmg with a pri-
vate: statute under cominon law consndered as apt to conmbute its assistance.-

RS

.

ARTICLE 5

This treaty and its annexes, including the Artlcles of Incorporation of the joint
Corporation (Saciété. commune), shall determine the legal terms of existence and oper-
ation granted to the Corporatlon by the contracting States by departing, if need be fnom
the present or future provisions of their national laws. ‘ ‘

The Articles of Incorporation of the Corporation may be modified only with the
unanimous agreement of the contracting States insofar as the followmg provisions are
concerned

— Purpose:! of the Corporation ,

— Rules governing the allotment of the authorised capital

— Terms of admission for new shareholderi

— Ma)orxty rules ,

— Voting rights or shareholders and members of the board

— Rules for liquidation.

ARTICLE 6

Each of- the (ontractmg State; shall have an equal part in the Corporauons
capital.

ARTICLE T
Failing the possibility’ of joint registration, each aircraft belonglng to the ]omt
Corporanon (Saciété commune) shall be regxstered -in one of the States.

. The States shall reach agreement concerning the apportionment among themselves
of the registration of the aircraft belonging to the joint Corporation (Société commune),
it being specified that the aircraft may be used freely and indiscriminately to perforin
the Corporatlons services, whatever their registration.



PART Il

ON THE COMMITTEE OF MINISTERS OF TRANSPORT

(Civil and Commercial Aviation)

. ARTICLE §

A Committee-of Ministers of Transport (Civil and Commercial Aviation) shall
be set up, composed by the Ministers responsible for Civil and Commercial Aviation in
each of the contracting States or their representatives. within which Committee they
shall discuss their common policy, prospects for the development of air transport and
programms and. in a generalmanner, all questions relating to Civil and Commercial
Aviation.. . :

The _joint Corporatlon Société’ (-ommune) may be represented in an advisory
tapacntv at Commlttee meetings.

ARTICLE 9

The Committee of Ministers shall meet at least - once a yeareither on 'its own
initiative or at the request of one-third of the contracting States:

It shall be presided over by representative of the Government of the con-
tracting State in which it meets and said State shall provide the ‘Secretariat, for the
Committee.

ArrICcLE 10

The contracting States undertake to adopt. for the purpose of negociating air
traffic rights within the framework of inter-governmental agreements, a position in co-
ordination with that of the other contracting States, due account being taken of the
operation and interests of the joint Corporation (Société commune).

To this effect, each contracting State undertakes to submit to the Committee of
Ministers of Transport for its opinion any air traffic draft agreement to be concluded by
said State. ‘

Each State shall endeavour to take into the hig‘hest’:consideration the Committee’s
opinion so 3s to avoid concluding intergovernmental agreements which may be prejudi-
vial to the interest of the. joint C orporatlon ‘(Société commune) :




ArriciE 11

The contractmg States shall bring into umformxty their laws and regulations in
mattérs of civil and comme‘l‘élal xvumon partlcularly‘ in ‘respect of the folllowmg items :

— Rights to aircraft
e Reglstratlon apd airworthiness of aircraft

-,— Air pavigation . . ;
— Measures to facilitate carrlage by air
— Contract of. carriage by air ,
— Technical operation of aircraft for carnage by air
— Status of professional flight personnel. '

3

The drafts of acts, rules and regulations shall be the subJect of recommendatlons
on the part of the Commlttee of Mlmsters of Transport.

The contracting States shall bring into uniformity thelrs posmons in. respect to
international conventions on Civil Aviation which shall be submitted for consideration
to the Committee of Ministers of Transport which shall formulate recommendations on
this matter.

'MISCELLANEOUS AND FINAL PROVISIONS

ARTICLE 12

The contracting States shall take the legal, financial, fiscal and customs measures
enabling the normal carrying out by the corporation of its activities, due account being
taken of its 'special status and of its quality as mstrument chosen by each of them for
operating their mtemaﬂonal services.

ARTICLE 13

The treaty shall be open to accession by al interested States. The admission of a
new State to the provisions of this treaty shall, however, be subject to unanimous agree-
ment on the part of the contracting States. The instrument of adherence shall be
deposited with the Government of the Republic of Cameroun which shall notlfy the
(,overnments of the’ other sngnatory and adhenng Smtes

ARTICLE 14 -

This treaty shall be ratified in accordance with the formalities set forth in the
Constitution of each State.

The instruments of ratification shall be deposited with the Government of the
Republic of Cameroun.

The treaty shall come into force on the first day of the month following the
deposit of ratification by the last signatory State to proceed with this formality.

The Government of the Republic of Cameroun shall notify the other signatory
States of each deposit of the instrument of ratification and of the date on which the
treaty comes into force.

ArTICLE 15

Notwithstanding the provisions contained in the preceding article, the signatory

States shall agree to put this treaty imto effect provisionally on the expiry of a period

of three months as from the date of its signature, provided it has been ratified by at

least one State and that the full amount of the authorised capital of the joint Corpora-
" tion (Société commune) has been subscribed.



ARTICLE 16

A;ly State may_ denounce this Treaty subject to six months’ no-tificatio\n beingb given
to the depository State. The depository State shall notify the other States.

On the expiry of this period of notification, the State: effecting the denunciation
shall cease to be part of the joint Corporation (Société commune) and the shares
belonging to said State shall be equally distributed among the other shareholder States,
The liquidation of its rights and obligations within the. Company shall be effectued by
mutual agreement between the withdrawing State and the other States or, failing this.
by means of expert appraisement.

" The withdrawing State shall accord the Jomt Corporatlon (Société commune) all
authorizations and facilities for the export, transfer or sale of property and assets pos-
=essed or held by said Company in its terrlton o

ARTICLE 17

The disputes between the contracting States relating to the interpretation or appli-
cation of this Treaty which cannot be settled by consultation shall be submitted to
arbitration in conformity with the established rules of international law.

ARTICLE 18

In accordance with article 83 of the Convention on International Civil Aviation -
signed at Chicago on 7 december 1944. this Treaty and its Annexes shall be registered
with the Council of the International Civil Aviation Organization by the Government of
the Republic of Cameroun.

Done at Yaounde the twenty-eighth day of March 1961 in one single copy wich shall
remain deposited in the archives of the Government of the Republic of Cameroun and
duly certified copies shall be transmitted by that Government to all the signatory States.




ANNEX TO THE TREATY CONCERNING
FISCAL AND FINANCIAL

PROVISIONS GRANTED TO THE JOINT CORPORATION

1-

The Corporation shall be cxeinpt from all fees and taxes, within the territories of

the contracting parties, on its constitution, when its capital is subscribed or increased

~ and-'on extension ‘of the period fixed for the duration of the corporation as well

as from various formalities which its activities-may require. -Similarly it shall be
exempt from: all fees, and taxes on its dissolution or winding up.

The Corporation shall be exempt within the territories of the contraéting parties from

~all fees and taxes payable upon the acquisition of immovable property, from inscrip-

- tion and registration fees with the exception of the fees and taxes corresponding to

the payment of a service rendered.

The Corporation shall also be exempt. within their territories, from taxes of an
exceptional or discriminatory nature andfrom all fees and taxes invoved for issuing
loans.

The contracting parties shall determine the terms and conditions of a taxation arran-
gement of long duration appropriate to the special status and the activity of the

" ‘Corporation; ‘they shall, in particular, take, insofar as required, the necessary mea-

sures to prevent said Corporation from being the subject of double taxation among
them..

The contracting parties undertake to harmonize their respective laws so that the air-

_craft and the specific aeronautic or non aeronautic equipment destined to be incor-

porated in the aircraft or ta complete their equipment and necessary to the Corpo-
ration to ensure its operation, shall be admitted into their territories free of customs
duties and of charges on the turnover or of all duties and charges of like effect.

The contracting parties also undertake to harmonize their respective laws so that the
equipment mentioned hereinabove and publicity and advertising material shall be
allowed to circulate among their respective territories with similar exemptions.

The contracting parties undertake to accord to the Corporation in accordance with
the terms set forth in the applicable national regulations and international agreements,
all authorizations and facilities to enable it to perform all transfers of funds and to
dispose of all currencies necessary for carrying out its activities (including the issue
and service of loans).

Done at Yaounde the twenty-eighth day of March 1961 in one single copy Whl(‘]‘l shall

. remain deposited in the.archives of the Government of the Republic of Cameroun

and duly certified copies shall be transmitted by that Government . to all the sign-
atory States.



ARTICLES OF INCORPORATION

CHAPTER I -

GENERAL

ARTICLE 1

FORM AND NAME

A joint stock Corporation under the registered name of “AIR AFRIQUE” is
hereby constituted and is governed by :

1) The international treaty signed on the twenty-eighth day of March 1961 and by the
present articles. of incorporation attached thereto.

2) Residuarily and only in so far as they are compatible with the provisions of the treaty
and the articles of Incorporation by the principles partaining to the laws of the sign-
atory States of this treaty.

AnfrICLE 2
PURPOSE

The purpose of the Corporation is the operation of scheduled. supplementary or
special air transport of passengers. freight and mail. It shall be authorized to conclude
any agreements and to engage in all commercial and financial operations serving for the
attainment of this purpose. :

ARTICLE 3
HEAD OFFICE

The Corporation shall have an establishment havmg the attributes of a head office
in the Capital of every State signatory to this treaty, that is to say in the following towns:

— Yaounde

— Bangui

— Brazzaville

— Abidjan

— Porto Novo

— Libreville

— Nouakchott

— Niamey

— Dakar

— Fort Lamy

— Ouagadougou
ARTICLE 4

DURATION

The Corporation shall be constituted for a period of 99 years subject to its anti-
cipated dissolution or its extension provided for under the terms of these articles of
incorporation.




CHAPTER Il

'CAPITAL - SHARES
An‘rldw 5

'AUOCATION OF CAPIAL .

a) The authorised capital of the corporation shall be fixed at 5(1) mllhon fmnce
C.F.A.. "It shall be divided into 50 000 shares of lO ,000 francs C.F.A. each, which shall
have been subscribed as follows: - -

. — 33,000 shares by the States elgnatory to the treaty, these shares being dlvnded
. equally between said States.

— 17,000 shares by the Corporation, sxgnatory to ‘the. protocol annexed to the

treaty.

b) Any changes which shall occur in the allocanon of the capmtaI as a consequence
particularly of shares transfers, of any increase or a reduction of capital shall in no &ir-
comstance prejudice the principle of the equal participation of each of the States, hor
"}l, ani'1 \I';y modify the relation between the participation of the States and that'of other
shareholders.

ARTICLE 6

PAYMENT OF SHARES

_ The shares shall be paid up for.1/4 of their value at the time of constitution of
the Corporation, the balance shall be paid on the decision of the Board of Directors and
subject to the conditions decided upon by them :

ARTICLE 7
INCREASE AND REDUCTlON OE CAPITAI.

a) The capital may be increased on one or more occasions either by contributions
in kind or in money, or by incorporating all.available reserves.

b) Capital increases shall be decided upon .or authorized by a general meeting of
the shareholders ruling in accordarice with the condmons laid down in arm:le 36 of the

artieles of Incorporatlon

The getieral meéting will determine the condrtions of new issues and the procedure
for the checking of the Corporation’s assets subject only to the provmons set forth in
the ‘treaty and by these articles of Incorporation.

c) Except in the case provided for by article 8 hereunder, each shareholder has a
preferential right to subscribe for new sharés, The- condmdns covermg the rights of a
share transfer are laid' down in article 10 hereunder. ’

ARTICLE 8 .

ADMISSION OF A NEW STATE .

The admission of a new State be effected by the transfer of shares belongmg to the
other States or by increasing the Corporation’s capital, -

The shgres owned by a State which withdraws from ‘the company shall be bought
up 1nequal parts by the other shareholder States. ) 3 -



ARTICLE 9

TYPE OF SHARES

The shares shall be registered in the name of the holder.

The Corporation shall maintain a single share register in which the names and
addresses of the share — holdersshall be entered. The Corporation shall recognize as
shareholders only those whose names are entered in this register. '

As photocopy of the above mentioned share- regmer shall be deposited at each of
the head ofﬁcea mentioned in arﬁcle 3 above.

. ARTICLE 10

RESTRICTION OF TRANSFERS

a) The shares held by a State are non-transferable except when tranafer is made to
a new State taking up membership in the Corporation in accordance with the provisions
of the treaty and of the articles of ‘Incorporation,

.b) Those shares which are not held by a State are transferable only with the una-
nimous agreement of the Board of Directors.

The Carporauon shall be notified by registered letter addressed to one of its head
offices. of the particulars of the proposed shareholder or shareholders and of the sale. price
and condition of the transfer.

The Board must certify its acceptance or its refusal within a period of 30 days from
the date of receipt of the proposed transfer. If within this period no such action has
been taken by the Board it shall be considered that the proposal for transfer is accepted.
The Board shall not be compelled to glve reasons for its acceptance or its refusal of a
proposed transfer.

¢) The transfer of subscription rights shall be subject to the same restrictions at
those applied to the transfers of shares.

ARTICLE 11
METHOD OF TRANSFER

The transfer of shares shall be made exclusively by a declaration of transfer
signed by the transferring partv or its authorized agent and entered in the share register
referred to in article 9 above.

ARTICLE 12

RIGHTS AND OBLIGATIONS OF SHARES

The nghts and oblxgauons attached to the shares shall be ld("nll(‘ﬂl In parti-
cular, each share .shall entitle its holder to an equal part in the ownership of the assets
of the Corporation. -This right shall be exercised only in the case of the winding up
and distribution of the Corporatlon s assets. IFurthermore each share entitles its holder
to a part of the profits as is laid down in articles of Incorporation.

_The shares entitle their holder to voling rights or to representation at the.general
meetings according to the conditions laid down by these articles of Incorporation.

Each shareholder may examine the books of the Corporation at each of the head-
offices listed in article 3 above.

The rights and obligations attached to a share shall not be affected by any change
of holder. Only the transferee shall be entitled to receive current divident and, if any,
to the part of the reserves of the Corporation. The ownership of a share shall estabhsh
full legal acceptance of the articles of Incorporation and of the decisions of the general
meetings of the Corporation’ by the shareholder.

The assignees or creditors of a shareholder may in no cnrcumstance demand the
affixing of seals to the property and/or the books of the Corporation nor may aks for its
distribution or auction or in any way interfere in its administration. In the exercize
of their rights they shall be constrained to rely upon the stocktaking and decisions of
the general meeting of shareholders.
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CHAPTER Il

ADMINISTRATION'OF THE' CORPORATION

Amricie 13
BOARD OF DIRECTORS

. The company shall be admlmstered by a Board of Directors Persons attendmg
Board meetings as representatives of a legal entity with’ eithér a pr:vate or a publlc sta-
tute shall not be compelled to hold shares themselves in tﬁe Corporation.

_ An'r_lcg.e 14
.COMPOSITION OF THE BOARD

The number of members of the Board shall be fixed in such a way that eaoh share-
holder 'shall have a ‘number of seats proportlonel to the part of the authbrized capital
he holds in the Corporation, subject to the provise that in every case each State shall
hold two seats.

ARTICLE 15 ~
APPOINTMENT- OF MEMBERS OF THE BOARD

) The members of the Board shall be proposed by the shareholders and shall be
‘appointed for a period of 4 vears by an ordinary general meeting of the shareholders.
They may be reelected

Any member of the Boan'l ceases to be a member of the Board if the shareholder
who had proposed said member’s appointment withdraws his proposal and: makes this
known to the Board or to 4 meetmg of the shareholders:

If a member of the Board discontinues to exercise his duties during the course of
his tenure of office, for any' cause whatsoever, the Board shall replace him provision-
“ally by appointing a new member for the balance of the term of office still due, which
new member shall be proposed by the shareholder who had proposed the appointment
of the member to be replaced.: A provisional replacement made according to the pro-
visions of the preceding paragraph shall be confirmed by the general meeting of the
shareholders at their first reunion following this replacement.

s

. ArmicLE 16.
“CHAIRMAN OF THE BOARD

 The Board of Dlre('tors shalll elect 'its chanrman by a maJorlty of the votes
expressed

The chairman shall be chosen from among the members of the Board

He shall be elected for a period of two years. He may be reelected. He may
be dismissed by a majority vote of the Board; should the chairman cease to be a
member of the Board, he shall thereby automatically lose his appointment as chairman
of the Board..

In the event of a chalrman 8 .ceasing to exercise lus fum;uon for whatever cause,
his successor shall be chosen by the Board under the same conditions to serve during the
unexpired period of the appointment of the chairman whom he is replacing.

In the event of the temporary incapacity of the chairman, his place shall be taken
by the member nominated by him or, failing this, by the oldest member of the Board
- present at the meeting.

11



ARTICLE 17

BQARD MEETINGS

The Board shall meet at the aummons of the chamman as oﬁen as the affairs of
the corporation shall require. The convening notice shall be dispatched at least fifteen
days prior to the meeting and shall be accompanied by the agenda.

. The chairman shall convené the Board in the event of the written request being
made. to him by at least 4 members who shall set out the question they wish to have
placed on the agenda of this meeting. In these circumstances a meeting of the Board

shall be held not later than two. weeg after the receipt of this written request.. _

The Board shall determine the place of each of its meetlngs at one of the head-
offices listed in article 3 above:

Any member prevented from attendmg a meetlng of the Board may arrange to be
represented by another member. - Oi‘ié ‘riem ber  may nét . represent more than 3 other

members .
The Board shall appomt a secretary who need pot be a member of the Board.

‘A’RTICLE 18

_DECISIONS OF THE BOARD

The Board shall not dle(usq .nor take valid de(‘lslons uuless it has been officially
convened and unless .the majority of its members are present or represented. However,
in the case of urgency, decisions may be taken by letter or by telegram provided a
meeting of the Board has not already been requested by one of the members to discuss
the uestion.at issue.

All decisions shall be taken by a majority of the votes expressed.

In thie: case of an equal decision of votes, the chaipman shall decide elther to call
" second vote on-the same meeting, with or without a short period of interruption, or to
" place the item at issue on the agenda of a pew meetlng of the Board of which he shall
fix the date.

In the event of a eecond ‘équal division of votes the chau‘man shall use his castlng

b

vote.
ARTICLE 19

POWERS OF THE BOARD

The Board of Directors shall be endowed with ‘full powers to act in the name of
the Corporation both. in respect of shareholders and of any third party: it shall have
power to_determine any matter not coming within the competence of another body of
the Corporation by the articles of incorporation. ’

The following lines shall describe but not limit the powers of the Board:

1) The Board shall represent the Corporation in its dealings with Governments.
public and private erganisations. trading bodies and. in general all third parties;

2) The Board shall appoint and dismiss where necessary all trustees, managers,
representatives, agents and employees of the Corporation, determine their dutles, their
conditions of service, theu' retirement and their salaries: ¢

3) The Board shall establish offices, depots, and branches wberever it may con-
sider necessary, even in any foreign country; '

4) The Board shall be responsible for fulfilling -all the formalmes necessary to
enable the Corporation to operate within the terms of the laws and the regulations of the
countries in which it shall operate;

5) The Board shall determine the general administrative costs, it shall control all
supplies and it shall arrange the operating programmes of the Corporation:
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6) The Board shall decide upon all treaties, agreements, tenders, adjudications,
contract work or otherwise coming within the framework of the activities of the Corpo-
ration:

. debt 7) The Board shall receive the moneys. due to the Corporution and shall pay its
gepts;

.8) The Board nhull mgn, and endorse accept and pay all ohech bills, promiuory
-notes or bills of excliange: it shall stand surety -and. give guaramee on bebalf .of the
Corperation; : . R ‘ N

9) The Board shall authorize alzl pur(,hases, wnthdrnwals, movements -and transfers
of all movable goods and all rights to movable property and in particular rents, values,
credits, patents and licences:

10) The Board shall agree or accept, surrender or rescind any lease and tenancy
with or without promise to sell; : . ‘

11) The Board shall authorlze all acqumnon sales or exchanges of immovable
goods and real estates: o

12) The Board shall undertake :all building and works, set up and mstall all
factories and establishments:

-13) The Board shall decide upon the investment of all moneys avuxlable and con-
trol’ the use of reserve capital of all kinds -including reserve -funds: and amortization
funds; - . ‘ » ,

14) lhe Board shall authorize all contracted loans and advances or opening of
credits with or without guarantee;

15) The Board shall contract all loans wheter against established credit or other-
wise; L . ‘

16) The Board shall be responsible for all mortgages, real estates pledges, col-
lateral security, assignments, guarantees, indorsements-and other personal and real gua-

.....

rantees on the assets of the Corporation;

_ 17) The Board shall decide the condmons ‘under which deposits and advance
‘accounts shall be opened and opeérated in all banks and credlt est‘abhshmente of all
nationalities including post-office accounts; '

18) The Board shall set up or cooperate in the estahlishment of all companies
without reference to nationality; it shall be responsible for all allocation of capital
which it may consider advisable to companies incorporated or to be incorporated, it
shall underwrite by transfer all shares, obligations, founders - shares, interest - bearing
shares and all rights whatsoever: it sha]l interest the companv in all participations and
all associations;

19) The Board shall exercise all judicial ac tion whether as plaintiff or defendent:

20) The Board shall authorize all treaties, traneacnons, compromises, acceptances
and waivers, as well as all priorities and subtitution with or without guarantee, restora-
tion of registration, attachments, stoppage of payment and other rights | before or after
payment, ‘with waiver of all rights, actions, privileges and mortoages,

21) The Board shall draw up the financial statements, mventorles and accounts
to be submitted to the general meeting of the shareholders: it shall decide upon all
proposals to be put lorward at the general meeting of shareholders and shall draw up the
agenda of said meeting:

22) The Board may decide to set up a management committee and shall determine
its composition and duties;

23) The Board shall convene the genéral mebtings: - -

24) The Board shall submit te an: extraordlnary renera’l meeting all amendments
to -these al‘tl(‘l(‘i of Ineorporation. AR . o



ARTICLE 20

MINUTES OF MEETINGS

The deliberations and decisions of the Board of Directors shall be recorded in a
report signed by the Chairman of the Session and by the Secretary. Copies and extracts
shell de signed by the chairman (or failing this; by a member delegated by the Chair-
. man for this purpose), and by the secretary. The minutes shall be recorded in a single
register kept in a place determined by the Board. A photocopy of the register shall he
deposited in each of the head-offices listed in article 3 above.

ARTICLE 21

DELEGATION OF AUTHORITY

The management of the Corporation shall be carried out by a Managing Director.
The Board of Directors shall delegate to the Managmg Director the powers necessary
for the exercise of his duties.

The Managing Director may be chosen from among the members of the Board
of Directors or elsewhere. He shall be nominated by the Board and may be dismissed
by the Board at any time.

Am'u:u-: 22

REMUNERATION OF THE BOARD

The members of the Board shall not receive any renumeration; they may be
allowed attendance fees, the overall value of which shall be determined by the general
meeting of shareholders and the distribution of which shall be made between its members
by the Board of Directors as these may decide.

ARTICLE 23

CORPORATION’S SIGNATURE

All acts and engagements of the Corporation, the withdrawal of funds and stocks,
orders on the bankers, déebtors, or trustees, suberiptions, endorsements, acceptances and
guarantees or receipts for negociable instruments shall be officially signed either by the
Chairman of the Board of Directors, by the Managing Director or by a person endowed
with special powers of attorney substituted by the latter, each acting within the limit of
his respective powers.

ARTICLE 24

LIABILITIES OF THE MEMBERS OF THE BOARD

The members of the Board by virtue- of their administration shall not contract any
individual obligation or joint liability in relation to the engagements of the Corporation.
They shall be held liable only for the execution of their duties.

14




CHAPTER IV

AUDITORS

‘ ARTICLE 25

DESIGNATION OF AUDITORS

Three auditors shall be elected for three years by the Ordinary General Meeting
of shareholders irrespective of natiomality. in the event of death, refusal, resignation
or prevention of any kind of one or a number of the auditors, replacement shall be
obtained for them by the same procedure

The following are-not eligible as auditors :
1) Family members or relations by marriage, up to the fourth degree inclusive, or the

wife or husband of a member of the board;

2) Persons receiving a salary or remunerdtion in any form whatsoever and for an office
other than that of auditor, from the members or from the Corporation or from any
firm of which this Corporation shell hold not less than one-tenth of the capital:

3) Persons for whom the performance of the office of Company Director or Member of
“the Board of a Company is forbidden in a shareholdlhg State, or who have forfelted
- a right to hold such office in such State;

4) Wives and husbands of persons hereinbefore designated;

Auditors shall have the right to & remuneration to be de-termmed each year by
‘the General Meeting. ‘ o '

ARTICLE 26

. AUTHORITY OF AUDITORS

Auditors shall be empowered to check whether the profit and loss statement .and
the balance sheet conform to the Corporation’s account hooks, whether the latter are
correctly kept and whether the general rules pertaining to company accounts have been
implemented.

In the performance of their work the auditors shall be empowered to peruse the
Corporation’s account books and all suppoerting documents. The balance sheet and the
profit and loss statcment shall be submitted to them not less than tharty days prior to
the holding of the General Meeting,

They shall furnish to the General Meetmty convened to decide on the accounts a
written report containing their motions. In the event of disagreement between them,
each of them may present a special report.
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CHAPTER V

GENERAL MEETINGS

ARTICLE 27
" CONSTITUTION

The General Meeting shall be constituted of all the shareholders, each of whom
shall hold a voting right proportional to the number of shares he holds.

ARTICLE 28

CONVENING -

The General Meeting shall be convened in ordinary session each year, within the
six months following termination of the financial year, at the hour, date and place ‘spe- -
cified in the notice of meeting.

Extraordinary meetings may be convened, either by the‘ Boﬁrd of Directors, or ‘by
the auditors. The Board of Directors is held 10 convene the Meeting if requested there-
for by one or a number of the shareholders holding not less than 25 % of the authorized
capital.

Shareholders shall be notified of the General Meeting by the Chairman of the
Board of Directors, by a registered letter sent not less than sixteen clear days prior to
the date of the meeting. The letter of convening shall comprise the agenda, shall spe-
cify if the meeting is ordinary (although possibly . convened extraordinarily), or an
Extraordinary General Meeting provided under Article 36 hereof, in which case it shall
have annexed to it the text of the decisions for submission to the Meeting.

ARTICLE 29
REPRESENTATION

Shareholders may attend the General Meeting without prior forma]ity

A proxy mandate valid for a particular meeting is valid for any other meeting
arising directly therefrom (unless revoked).

- The extent and the revoking of powers shall be specified by the Board of Directors,
Unless the Board of Directors have brought to the notice of the shareholders in the notice
of meeting any special ruling it may have decided on, no authentification of signatures
may be demanded.




| ARTICLE 30
QUORUM

On a meeting of the General Meeting of shareholdes being summoned, it shall be
entitled to proceed to business as soon as two-thirds of the shares are represented.
Should this quorum not be present, a further session shall be convened and shall be
entitled to proceed to business whatever may be the number of shares repreeented save in

"' the case provided under Amcle 36 hereof.

; ARTICLE 31
AGENDA

The agenda shall be determined by the Board of Directors. No items may be dis-
cussed other than those carried on the agenda, save such decisions ‘as shall be a direct
consequence of. discussions arising therefrom. The Board shall be held to carry in the
agenda any questions as shall be demanded by shareholders representing not less than
25 % of the authorized capmll

. ARTICLE 32 .
HOLDING OF MEETINGS

B The General Meetmg shall be preslded by the Chairman of the Boaul of Direc-
tors. or in his abeence by a member to be designated by the Board; or failing such the
Meeting shall elect its own Chairman.

The Chairman of the Meeting shall be assisted by a secretary, who may be selected
from outside the members of the Meeting.

An attendance sheet shall be maintained containing the names and addresses of
shareholders present and/or represented and the number of shares held by each. This
attendance sheet shall be duly initialled and checked by shareholders present or their
proxies; it shall be deposited at the place of the meeting and shall be communicated
to any shoreholder requesting such.

ARTICLE 33
DISCUSSIONS

., .. Unless otherwise provided under Article 36 hereof. the General Meeting shall
decide upon a majority of the votes expressed the Presldent. havmg a casting vote in
the’ event of equality of votes.

: Each member of the Meeting shall have as many ‘votes as he holds and / or
represents shares. without limit thereto.

ARTICLE 34 . C
MINUTES OF MEETING

Discussions of the Meeting shall be noted in the minutes which shall be signed
by the Chairman of the session and the Secretary. They shall be transcribed into a spe-
cial minute-book of which the original shall be kept in the place determined by the
Board of Directors, atid copies thereof kept in each of the Corporition’s head offices
spectfled ‘'under Article 36 hereof.

Coples or abstracts of the minutes shall be valldly certified by the Chairman of
the Board of Dlre('tors and one member of the board.
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ARTICLE 35

' POWERS OF THE MEETING

The General Meeting shall validly discuss.and rule on any questions relating to the
Corporation. Its powers amongst others cover the following.

1. To appoint members of the Board of Directors, in the conditions provided under
Article 15 hereinbefore,

To appoint the auditors.
To amende the articles of Incorporation.

Ll o

To decide apon any increase or reduction in the authorlzed capital.
To declare the dissolution of the Corporation and appoint the liquidators.
To declare the extension of the period fixed for the duration of the Corporation.

N

To consider the auditors’ report, to examine and approve the management report,
balance sheet and profit and loss account - to decide on the allocation of the net profit,
and to receive the directors’ report on their conduct of the Corporation’s business.

8. To decide any other question reserved to it under the Treaty or the Articles of Incor-
poration submitted to it by the Board of Directors.

ARTICLE 38

EXTRAORDINARY GENERAL MEETINGS

Any General Meetmg called upon either to check holdings in kind, or to decide
on or authorize any increase in capital, or to discuss any statutory amendement including
those pertaining to the object and constitution of the Company. shall be properly cons-
tituted and shall discuss validly only insofar as they comprisé shareholders representing
not less than one-half of the authorized capital.

Nonetheless the authorized capital which must be represented for checking holdings
shall not comprise ehares held by persons who have provided the holdings submitted for
consideration of the Meeting.

In any meetmgs provnded under this Article, résolutions to be valid shall comprise
not less than two-thirds the votes of shareholders present or represented, save in the case
of an increase in capital decided on to enable the admrission of a new State. The text
of the proposed resolutions shall be forwarded to shareholders annexed to the registered
letter convening the meeting. '




CHAPTER VI

FINANCIAL YEAR . ACCOUNTING - PROFITS

ARTICLE 37

'FINANCIAL YEAR

The financial year shall begin.on January 1 and terminate on December 31.
The first financial period shall comprise the penod starting on the date of final
tonstntutmg of the C ompany until Decem-ber 31, 1962,

ARTICLE 38

ACCOUNTING - BALANCE su’m

Upon aloslng each financial year, the Board of Directors shall establish a ‘single
inventory, a single prof;t and loss account, and a single balance sheet. It shall further-
more draw up a repott to shareholders on the operatlon of the Corpmnon dunng the
past financial year.

“Inventory, balance sheet and profit and loss account shall be placed at the disposal
of the auditors not lese than thlrty days prior to the date of the General Meeting.

The audltors shall draw up a report in which they shall render account to the
General Meeting of the performance of the mandate conferred upon them and shall
notify any iryegularities and/or errors they may have detected. '

Discussions of the meeting covering approval of the balance sheet and proilt andf
loss account shall be voided if it has not been preceded by the report or reports of the
auditors, in conformity with the provisions hereof.

The balance sheet and profit and loss account presented to the shareholders’meet-
ing established each year. in a form wich shall have been determined as required by
the meeting having constituted the Corporation : methods of evaluating the different
items shall be immutable, unless modified by the General Meeting upon advice by the
auditors, relative either to the method of presenting the figures, or the methods of
evaluating said items. -

The annual balance sheet and profit and -loss account shall be deposited at the
place determined by the Board. A photocopy or a copy duly certified by the Chairman -
or a member of the board, together with the Board Secretary, shall be deposited at each
of the head offices designated under Article 3 he'reof '

Any shareholders may at any time of the year take cogmsance or a copy at any of
the said head offlces. either in person or by proxy, of any document submitted to the



General Meetings during the past three years and of the minutes of said meetings; he
may also, not less than fifteen days prior to the date of the General Meeting, take cogni-
sance of the list of shareholders at the head office.

ARTICLE 39

DISTRIBUTION OF PROFITS

By net profits shall be understood the earnings of the financial year after deduc-
tion of overheads, other company expenses, and after the depreciation of company assets
and any provmona for commercial and industrial hazards ' R

Of the net profits, 5 per cent _shall be earmarked for the constitution of a reserve
fund. This earmarking shall cease to be mandatory as soon as the reserve fund has
attained an amount equal to one-tenth of the authorized capital. It shall become effective
once more if for any reason the reserve fund should sink below the said one-tenth part.

The Ordinary General Meeting may at any time, if so proposed by the Board of
Directors, décide on an earmar_k,lng from_ the available surplus, after constitution of
the legal reserye and before any other allocation of the amounts it deems proper. Such
amounts shall. remain the property of shareholders and shall either be carried over into
the next fmancull year or shall be credited to one or a number of extraordlnnry reserve
funds, either. general or specml of which the General Meeting shail determine the use
and allocation.. The remaining profitor loss shall be distributed &mongst the share-
holders in a manner proportional to the portion of authorized capital which they hold.

Shareholder States may agree among themselves on a different distribution of pro-
fits accruing to them, or of the loss they may be called upon to make good, as the case
may be. "They may to this effect call a special meeting whose powers shall be resiricted
to the distribution among members of the prof:ts or losses, but which’ shall have no say
in the management of -the Corporamon : .

- ARTICLE 40
.PAYMENT OF DIVIDENDS

The payment of dlvndends shall be effected annualy on the date and at the place
determined by the General Meeting or by ‘the Board of Directors as the case may be. It
shall be made valtu'lly to the 'bearer ‘of the nominal share’ cemflcate ’
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CHAPTER VII

CONSTITUTION
; AR‘.l‘l(.:LE | 41

C FORMALITIES -

The constitution of the Corporation shall be eﬁected at the date determmed
under Articles 14 and 15 of the Treaty and shall give rise to the performance of the
following actions :

— Subscriptions in the proportions and amounts determined under Article 5 herein-

before shall be established in the individual allotment letters signed by each of the
shareholders;

.— A subscriber or any number among such, shall take office as founders of the Corpora-
tion and shall be designated to this effect to collect all allotment letters and: the ini-
tial payment amounting to one-quarter of the corresponding capital;

— Once the whole of the capital shall be thus subscribed and conditional wpon one of
the States having ratified the Treaty to which these Articles of Corporation are
annexed, the founder shareholder or shareholders shall convene by registered letter
all of the shareholders to a constituent meeting, at a place agreed between them or in
the capital of the State which first ratified the Treaty; .

— The meeting, to which the founder or founders shall make a statement of the
operations of subscription, shall have the object of checking this subscription and the
payment of one-fourth of the ¢apital, of appointing 'the firet members of- the Board
and of appointing the auditors for the flrst financial period, It shall as far as neces-

" sary draw up the general rules govemmg the method of esmbllshmg and keeping the
Corporation’s accounts, methods of evaluating and determlmng the 1nvemory, the
balance sheet and the profit and loss account.

- The constituent meeting shall comprise all of the subscribers of the authorized
capital, or their representatives. It shall rule by a majority of the votes expressed. It
shall establish the definitive constitution of the Corporation sub]ect to rahflcatlon of the
Treaty by all of the signatory States,

. Anﬁcu-: 42

TERMINATION OF THE FUNCTIONS OF FOUNDERS

After holding the constituent meeting the Company shall be deemed to be legally
constituted and an end shall be made to the functions and designation of the founders.

Armcus 43

0o PUBI.lC NOTIFICATION '

Formalities perlammg to reg:stmnon and pubhc nonflcatlon of the Artlcles of
Incorporation together with all acts and minutes relating to the constitution of the Cor-
poration in all place where the Corporation has a head office, shall be performed by
persons’ desumated thérefor by the Board. In regard to third parties, al bearers of a
certified copy or abstiact of said documents shall be consxdered valid attorneys in respect
of publicity and/or publlcatlons
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ARTICLE 44

CONSTITUTION COSTS

Costs and fees in connection'W{tﬁ the Articles of Incorporation and with acts and
meetings relating to the constitution of the Corporation together with registration and
public notification fees, and in a general manner all other expenses that the founder
. may have been called upon to incur for constituting and organizing the Corporation,
shall be borne by said Corporation and carried as initial expenses, and shall be settled
as decided later by the Board of Directors.

Lae " CHAPTER VIII
ARTICLE 45

DISSOI-UTION lIQUIDATION B o
.4) Upon liquidation of the Company whether antmpated or mpon’ expiry of its
authorized duration, the General Meeting shall by a two-thirds majority, appoint one or
a number of liquidators and ‘determine their powers, remuperation and fees. The appoint-
ment of the hquldators shiﬂl put an end to the powers of the members’ of the Board.

The properly constituted Genenl :Meeting shall during liquidation hold the same
“attributions as during the life of the Corporation; it shall in particular have the power
to .approve the liquidation. accounts and give the auditors final discharge. It shall be
presided by the person appointed. thereto by the shareholders at' the cormmencement of
each meeting. It shall be convened by the liquidator or liquidators,

b) Once the liabilities of the Corporation have been satisfied and the amount
of the shares, paid up and not paid off, has ‘been repaid, the balance remaining shall be
distributed between all the shares in equal portions or proportional to their nominal
value in the event that cértain shares have’ a different nominal value.

ARTICLE 46

DISPUTES

1) The following shall be settled by arbitration exclusively.

Any dispute relating to the interpretation amd application of these Articles of
Incorporation and to rights, obligations and liabilities pertaining therto;

2) Any disputes between' shareholders, or between shareholders and the Corrpora-v
tion, relating to Compnny affairs or to rights of shareholders;

'3) Any disputes between the Corporation and its memqus of the Board and‘
trustees also between the members of the Board and trustees on the one patt and the
shareholders on’ the other part:

4) Any disputes regarding the nullity of the Company or its statmory provisions;




5) Any disputes regarding the nullity and voidability of decisions and acts of the
Corporation’s bodies;

6) Any disputes regardmg dlssolutlon and/or hqmdanon of the Corporation.

" To this effect, each of the pames shall appoint in each case onme arbltrator, and
the arbitrators shall agree on the appointment of a third arbitrator. In the event one
or other of the parties shall not have appointed its arbitrator whithin two months effec-
tive from the date of receipt of the other party’s request, or in the event the arbitrators
_so appointed shall not have agreed within two months on the appointment of a third
arbitrator, any party may request the President of the International Court of Justice to
perform such appointments.

The arbitral tribunal shall determine its own procedure. It shall promence its
award in equity (amiable composition).

The awards thus made shall be mandatory on each of the parues and shall be sub-
ject to mo-appeal. o

Done at Yaounde this 28th day of March 1961 in one copy only, which shall
remain in the archives of the Government of the Repubhc of Cameroun, who shall for-
ward certified copies therof to all signetory States. :
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SIGNATORY PROTOCOL TO THE TREATY

RELATING TO AIR TRAN SPORT
IN AFRICA

-The_signatory States.

Desirous. with the signature of the Treaty relating to Alr Trandport in Africa,

of specifying the scope of the provisions of article 2 and of the second paragraph of
article 10 of sald Treaty.

I-

11 -

I -

Have agrf-cd on the following pro.\’(iv;ion's which shall be anﬁexeﬂ to this Treaty :

The signatory States may. by agreement hetween the parties. authorize existing Cor-
porations to pursue their activities within the conditions and limits of these acti-
vities as on 1 April 1961. In this event. they shall take the necessary measures to
co-ordinate the activities of these Corporations with those of Air Afrique.

Each of the contracting States. after having referred to the Committee of Ministers
and consulted Air Afrique may. while awaiting the Committee’s opinion. issue pro--
visional authorizations to the undertakings of an adjacent non-contracting State and
receive from said State reciprocal authorizations insofar as said authorizations
shall be aimed at performing private inter-States traffic between the State granting
the authorization and the adjacent State.

The Airlines of a signatory State which perform the scheduled service on routes of
local interest, the natural terminus of which is situated in an adjacent signatory
State beyond the frontiers of the signatory State may be authorized. after consul-
tation with the Committee of Ministers of Transport. to operate the scheduled ser-
vices of inter-States airlines of local interest.

The authorizations granted under the preceding paracraphs shall not constitute
diversions of traffic detrimental to Air Afrique not he preiudicial to its operation.

Notwithstanding the provisions contained in article 2 of the Treaty. the Govern-
ment of Chad reserves the right to dispose freely. on hehalf of a local Corporation,
of its air traffic rights for inter-State link: (Equatorial Customs Union. Cameroun)
and with adjacent third States, in a proportion which may not exceed fifty per cent
of said rights.

Done a Yaounde the twenty-eighth day of March 1861 in one original copy which

shall remain deposited in the archives of the Government of the Republic of Cameroun
and duly certified copies shall be transmitted by that Government to all the signatory
States.

FOR THE REPUBLIC OF CAMEROUN

AHMADOU AHIDJO
President of the Republic
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FOR THE CENTRAL AFRICAN REPUBLIC

DAVID DACKO
President of the Republic

FOR THE REPUBLIC OF THE CONGO

FurBert YOULOU
President of the Republic

FOR THE REPUBLIC OF THE 1VORY COAST

FiLix HOUPHOUET- BOIGNY
President of the Republic

FOR THE REPUBLIC OF GABON

Lion M’BA
President of the Republic

FOR THE REPUBLIC OF DAHOMEY

Hunertr MAGA
President of the Republic

FOR THE REPUBLIC OF UPPER VOLTA

Maurice YAMEOGO
President of the Republic

FOR THE ISLAMIC REPUBLIC OF MAURITANIA

MOKTAR OULD DADDAH
Prime Minister, Head of State

FOR THE REPUBLIC OF NIGER

HAMANI DIORI
President of the Republic

FOR THE REPUBLIC OF SENEGAL

Mamancu DIA
Chairman of the Council of Ministers

FOR THE REPUBLIC OF CHAD

Frangois TOMBALBAYE
President of the Republic
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APPENDIX B

An Agreement made and entered into by and between THE
GOVERNMENT OF SOUTHERN RHODESIA of the first part, THE GOVERNMENT
OF NORTHERN RHODESIA of the second part and THE GOVERNMENT OF

NYASALAND of the third part.

WHEREAS the Geovernment of Southern Rhodesia, the Government of
Northern Rhodesia and the Govermnment of Nyasaland, desire
that the Central African Airways Corporation should
continue under the jeint ownership and controel ef the
said Governments:-

IT IS HEREBY AGREED:- -

1. A new Corporatien will be constituted, to be called
the Central African Airways Corporation (hereiﬁafter referred to as
the new Corporation), in which will be vested the assets and
ligbilities eof the present Central African Airways Cerporation
(hereinafter referred to as the existing Corporatien), and which
will be respensible, on behalf of the three Gevernments, for the
performancé of the functions now performed by the existing
Corperatien.

2. The new Corporation shall coensist of a Chairman
eppointed on the first occasien by the Govermments of the three
Territeries in agreement and subsequently by the Higher Authority
referred to in Article 3% belew and Pive other memberé of whem two
shall be appointed by the Government of Southern Rhedesia, twe by

the Government of Nerthern Rhodesia and one by the Government ef
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Nyasaland. In making these appointments the Higher Authority and
the Governments will seek to secure that the new Corporatien is
composed of persons with diverse technical, profess.ienal , business
or administrative qualifications., In additien, the Commenwealth
Development Corporatien may nominate a representative .for appeint-
ment as an additional member of the new Corperatien until such time
as the loan made in 1954 by the Commonwealth Develepment Corporatien
to the existing Corperatien has been fully reISa.id. The new
Corporation will be charged with the duty of cenducting its
business en seund commercial lines.

3. A Higher Autherity for Civil Air Transport, in this
Agreement called the Higher Autherity, will be censtituted, compesed
of one Minister appeinted by each of the three Gevernments, te
exercise functiens on their behalf in respect of the new Cerporation.
Ne decision of the Higher Authority will have effect unless it is
unanimeus.

L. Having been informed by the Government of the United
Kingdom eof t};eir readiness to take apprepriate steps with a view
to the submission to Her Majesty in Council ef a draft Order in
Cou.ncii containing provisiens substantially te the same effect as
those set out in the draft at Annex A te this Agreement, the three
Governments agree that it is expedient that such prevision sheuld

be made by Order in Ceuncil, They alse undertake te secure tl\ae

enactment in respect of each of their three Territeries of legistlatien,

in the terms of the draft at Annex B to :thisAAgreement ,- conferring

on the Higher Autherity, and en the new Corperation, the pewers
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and functions specified in the draft, now exercised or perfermed
in respect of the existing Corperation by the Federal Minister
of Transport or by the existing Corperation., Both these drafts
form integral parts of this Agreement and each GovVernment agrees
that it will not amend either the Order in Council when made or
the legislation when enacted without the agreement of the other
two Governments.,

5. The new Cerperstien will be required te censtitute
in each of the three Territeries a private limited cempany wholly
owned by the new Corperatien and incorperated in terms of the law
of the respective Territory.

6. Each of the private limited cempanies constituted
in Nerthern Rhedesia and Nyasaland will have transferred te it by
the new Corporation all tiae immevable property and chattels (other
than aircraft) of the new Cerporatien in the Territery in which the
subsidiar& company in question is c@nstituted; The private limited
company censtituted in Seuthern Rhodesia will have transferred te
it so many of the motor vehicles and se much of the traffic handling
equipment and office furniture and fittings eof the new Corperatien
as the new Corperation and the Seuthern Rhedesia \subsidia.ry cempany
agree between themselves are necessary for the efficient perf#rmance
by the subsidiary cempany ef its functions. The new Cerperatien
will s.lsé transfer te the Southern Rhedesia cémpa.ny all the new

Corperatien!s right, title a.nd interest in ==
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(1) Accommodatien in the Salisbury Airpart
Passenger and Freight Bulldings presently
leased by the existing Corperation, except
that used by the Air Hestess Superintendent,
the Operatiens Roem, the Rostering Section
and the Flight Services Unit;

(ii) The Gorden Avenue Booking Office in
© Salisbury;
(1ii) Accemmedatien en the greund floer in the
"~ Travel Centre, Salisbury; -
(iv) Accommedation at Kariba Airpert and
' Tewnships

(v) Accommodatien at Bulawaye Airpert and

© © Bulawayo City.

7. The company censtituted in Southern Rhedesia will alse
have transferred te it two D.C. 3 aircraft, the cempeny censtituted
in Northern Rhodesia twe D.C. 3 aircraft and three Beaver aircraft
and the cempany constituted in Nyasaland twe D.C. 3 aircraft and
three Beaver sircraft. All aircraft se transferred will be fully
equipped te eperate.

8. The subsidiary cempanies will previde the traffic
handling services and will alse take over responsibility fer the
territorial managerisl and sales functiens presently previded by
the existing Corperatien, and, in the case of Northern Rhedesia
and Nyasaland, eperate Beaver services for their own account., The
D.C. 3 aircraft will be leased back te the new Cerporatien for
common eperation throughout the three Territeries and elsewhere,

All the aircraft owned by the subsidiary cempanies will, if

desired, be painted in the celeurs and markings ef their
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respective ewners. The Governments agree that in the replacement
of aircraft regard will be had te the needs of the subsgidlary
coempanies, and to the need feor the maximum pessible standardization
in the aircraft types used by the new Corporation and its
subsidiaries eperating as a group,

9. The new Cerporatien shall recegnize, as a general
principle, the need to eperate aircraft in its own name., It may,
however, as one of its nermal functiens use any ef its aircraft to
operate air transpert services, including services on international
routes, for its subsidiary cempanies and the aircraft so used may be
identified with the name and markings of the subsidiary company where
this is practicable., In deciding whether te operate any such service
for a subsidiary campa.ﬁy, the Corporation shall have regard te
whether it could, witheut operational er commercial prejudice,
provide, if so requested, similer facilities te one or beth of
the other subsidiary cempanies,

10. They undertake that the new Cerperatien, acting
directly or thréugh its subsidiary companies, will be the
instrument te supply the needs of each and .of all three Territories
for air transport services within, into, frem and through the three
Territories to the fullest extent consistent with the resources
of the new Corporation and of its subsidiary cempanies,

11. They undertake that, at least during the subsistence
of the Agreement concluded between the British Overseas Airways
Corperatien and the existing Cerporation, and signed in Lenden

on 20th May, 1957, the new Corperation, and no other air transpert




APPENDIX B

operator, shall be the designated airline of the Govermments of the
three Territories for the purposé of providing, er securing the
provisian of, those air services between the three Territories and
places outside the area comprising Kenya, Uganda, Té.nga.nyiki, the
Republic ef Seuth Africa, Angels, Portuguese East Africa, the
Conge Republic (Leepoldville) and Brazzaville, which B.0.A.C. are
able and willing te operate en behalf of the new Cerperation.

12, They undertake that, in respect of the peried between
the ceming inte force of this Agreement and the attainment of
independence by any one of the three Territeries, they will authoerize
the Higher Autherity te be the body réspensible on their behalf for
all consultations with the Government of the United Kingdem in
respect of air traffic rights,

13, Having been informed by the Gevermment of the United
Kingdem of its readiness, in the event of any of the three Territeries
i.chieving indgpendence s to make an entrustment to the Highei‘ Autherity
of the right ei conduct, en behalf of the Government of the Uniied
Kingdom, relations with other Governments on questions of air traffic
rights in respect of the other Territories still dependent, subject te
obligations previously incurred by the Government eof the United
Kingdem in respect of those still dependent =  Territeries being centinued
te be met by the Higher Autherity and te censultation with or the prier
agreement of the Government of the United Kingdom en matters of concern
to the United Kingdem Gevernment te be specified in the entrust-
ment they undertske themselves, on attaining independence, te

entrust te the Higher Autherity respensibility for the conduct on their
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behalf of their red atiens with other Govermments on questiens of
air traffic rights.

14, They undertake te recegnize all current agreements
entered inte by the Federal Gevernment in respect of air trans-
| port matters, unless or until these are amended er terminated
by the Higher Autherity in accordance with the previsioens thereof,

15. They undertake to secure the enactment in respect of
each of their Territories of legislation, in terms of the draft
at Annex C te this Agreement, which draft forms an integral part
of this Agreement, conferring onl the Higher Autherity the pewers
and functiens specified :'in the draft in respect of the issue of
permits te eperate air services. Each Government further agrees
that it will not amend this legislation when enacted without the
agreement of the other twe Governments,

16, They undertske that the Higher Autherity shall be
the sole authoiity for approving, on behalf of the three Territeries,
-with er witheut cenditiens, any reselutien adepted frem time to time
by the Internatiemal Air Transport Asseciatien, subject, however
(pending the entrustment by the Gevernment of the United Kingdem
referred to in Article 13 of this Agreement), to the overall
authority of the Government ef the United Kingdem in respect of the
approval of reselutiens on fares and rates affecting the new
Corperation, or eperations te and from the aredcomprised by the

Territories,
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17. They agree that for the purpese of esteblishing, in
accordance with precedures agreed in the Intermational Air Transpert
Association, internatienal fares and rates between peints in the three
Territeries and other countries, the three Territeries shall be
i‘egard.ed as & single area, They further agi-ee that, fer purpeses
of determining fares and rates between points all of which are in
the areacovered by the three Territories, the three Territéries shall
be regarded as & single demestic area, and that the Higher Autherity
shall be the sole authefity for regulating fares and rates in this
area.

18, They agree that the Higher Autherity shall have a
Secretariat conéisting of officers secended frem the public services
of the Territories in grades and numbers sgreed by the three Gevern-
ments and approved by the Higher Autherity. The cest of meeting
the salsries and expenses of the Secretariat and the other expenses
of the Higher Autherity (less fees received by the Higher Authority
in the exercise of itsfinctiens as defined in the legislatien referred
to in Article 15) will be paid in equal shares by the Gevernments of
the three Territeries. ' The Higher Authority may autherize the Head
of the Secretariat to exercise on its behalf such of its functions
as it may decide frem time to time,

19, The ownership of the capital subscribed to the Central
African Airways' Cerporation befere Federakiem by the Govermments of
the three Territories, and earning interest at the rate of 3 1/2 per
cent per a.hnum, will, en the disselution of the Federation revert

te the Territeries in the eriginal amounts, i.e. Seuthern Rhedesis
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£140,000, Nerthern Rhedesia £§08,obo, Nyasaland £132,000, This
will be regerded as permaneﬁt capital of the new Cmrpmra,ti@ﬁ
continuing to earn interest fer the ewners out of available
profits and repayable only in the event of its winding-up.

20. In respect of the permsnent capital subscribed te
the Central African Airways Cerporation by the Federal Gevernment
in the ameunt of £20,000, earning interest at the rate of 5 1/L
per cent per annum, and the leans provided to such Cerp@ra.tian
and the existing Corperatien by the Federal Government over the
years 1955 te 1963, for varieus periods and at rates ef interest

‘varying from L4 3/l per cent to 6 3/4 per cent, of which £576,650
remained unredeemed on 30th June, 1963, the new Corperation shall
become liable to the three Territorial Gevernments in ameunts which,
when added to the ameunts of the permanent capital subscribed te
Central African Airways Corperatien before Federatien by the
Govermments of the three Territories and referred to in Article 19,
will make the Gevernment of Seuthern Rhedesia owner of 45 per cent,
the Govermment ef Nerthern Rhedesia owner of 45 per cent and the
Government of Nyasaland ewner of 10 per cent of the tetal capital
and lean debt of the new Corperation., The ownership of the
permanent capital and the balance of the loans unredeemed on

30th June, 1963, will therefore be as follows:-
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Total
Capital
and Pre=- Post=-
Leoan Federation Pederation
debt ’

Southern Rhedesia Cevernment L45% £66l,92 1/2  ghli0,000  g£22L,h92 1/2
Northern Rhodesia Government L5% £664,492 1/ £308,000  £356,492 1/2
Nyasaland Government .e.esees 10% £147,665 £132,000 £15,665

£;,u76,650 £880,000  £596,650

21, The guarantee of the Federal Government in respect of the
loan given te the Central African Airways Cerporation in 1954 by the
Colomial (now Commonwealth) Development Corperatien will be replaced
by gua.ranfees given by thé Gevernments of the three Territories., Of
each and every payment due to the Commonwealth Develépment Cerporation
in respect of this loan, the Government of Seuthern Rhedesia will guarentee
the payment by the new Corporation of 45 per cent, the Gevermnment of
Northern Rhodesia 45 per cent, and the Goﬁernment of Nyasaland 10
per dent.

22, In the event of the new C@rpgﬁ'ation and its subsidiayy
companies tegether incurring in any year an overall loss, which
cannot be met from the new Coerperation's general reserve, an amount
equal te the shortfall will be paid to the new Corperation by the
Govermments of the three Territeries and liability fer the payment
of this amount will fall on the three Gevernments in the same
proportions as these specified in Article 21, Similarly, any payments
made by the new Corperation to the Gevernments frem available prefits

in excess of the interest due en capital or any payments made to the
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Gevermments by wey of return ef capital, shall be in these same
propertiens, Any return of capital shall, in the absence of
agreement to the contrary between the Governments of the three -
Territories, be applied rateably te beth the permanent capital
referred te in Article 190 and to the permanent capital and the
loan capital referred te in Article 20, so as te ensure that the
ownership of the tetal capital by each Government continues in the
propertions specified in Article 20,

23. In the event of the Higher Autherity agreeing that
the new Corporai:ian sheuld be previded with additional capital from
the Governments of the Territeries or that guarantees should be
given by those Goverts in respect of leans and credits te be
obtained by the new Cerporatien from other seurces such additionsl
~capital er guarantees will, in default of agreement to the centrary
between the three (Governments, be previded er given by the three
Gevernments in the same preportiens as those specified in
Article 21.

2L, The new Corperation and its subsidiary cempanies will
be exempt, except as will be provided in the legislatien referred
to in Article 4 of this Agreement, from the previsions ef any legisla-
tion in any of the three Territories regarding the audit and control
of public acceunts, and in particular exempt frem previsiens in
such 1egislation regarding :-

(a) payment of surplus meneys te the Censelidated Revenue
. Funds er equivalent funds of each Territery;

(b) the submission of capital budgets;

(c) the submission of income and expenditure budgets;
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(d) the submission of annual reperts and acceunts;
(e) the powers ef the Cemptroller and Auditer-General

. er the efficial carrying eut similar duties in
- each Territery.

25, The new Cerporatien and its subsidiary cempanies will
e exempt frem the payment ia any Territory eof taxes on capital,
income or profits, | )

26, They undertake te waive all stamp duties and fees
attributable te the transfers referred to in Articles 6 and 7 ef
this Agreement and te any charge ' created by any ef the subsidiary
companies in faveur of the Cemmenwealth Development Cerporatien in
relation to the loan referred to in Article 21,

27. Custems and excise duties paid by the new Cerperatien
or its subsidiary cempanies er by imperters en geodsimperted and
subsequently purchased by the new Cerperatien er its subsidiary
cempanies, will se far as practicable be recerded and shared
among the three Governments in the preportiens ef Seuthern Rhedesia
45 per cent, Nerthern Rhodesis 45 per cent and Nyasaland 10 per cent,

28, Aircraft, flight equipment and spare parts and accesseries
therefor shell be deemed in the case of new acquisitiens eof the new
Cerporatien and its subsidiary cempanies, te be imperted simultaneously
into the three Territeries in the prepertiens by value of Seuthern
Rhodesia 45 per cent s Nerthern Rhedesia L5 per cent and Nyasaland
10 per cent,

29, Aircraft, flight equipment and spare parts and
accessories therefor, while in the ewnership ef the new Corperatien
or any of its subsidisry companies, may be moved between the Territeries

without payment of custems duties.
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30, When goeds owned by the new Corperatien er any ef its
subsidiary cempanies other than geeds mentiened in Article 29 are

remeved frem one Territery te the ether:-

(i) If the rate of duty applicable te such goeds
is the same in both Territeries, ne duty shall
be cellected or refunded respectively in the
importing and experting Territeries;

(ii) In other cases, whether the goeds are new

. or used, a refund shall be made of any duty
paid in the experting Territery and any
duty payable shall be collected in the
importing Territery. For the purpese of
beth the refund and the collection of duty,
the valwe for duty purpeses shall be -=-

(a) in the case of imperted goed, the
original impert value,

(b) 1in the case of geeds grown, manufactured
or produced in either ef the Territories,
the original value

less an appropriate allowance in the case of

used goods,

31. The detailed applicatien of special custems arrangements
in respect of gé@rls owned by the new Cerperatien and its subsidiary
companies shall be subject of agreement between the three Govern-
ments, in censultatien with the new Cerperatien.

32. They will facilitate transfers of funds by the new
Corporatien and its subsidiary companies for the purpose eof servicing
loans and meking other necessary payments in cemnexion with the

cbligations er eperations of the new Corporatien and its subsidiary

companies,
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33. They agree to accept as meeting the requirements ef
their own legisiatien » in respect of aircraft owned by the new
Corperation and its subsidiary companies:-

(a) the licences of aircraft maintenance engineers
and aircrew employed by the new Corperatien
or its subsidiary companies;

(b) reports and certificates on aircraft issued
by inspecters empleyed by any of the three
Governments, the new Coerperation er its
subsidiary cempanies,

34, They agree that :-

(a) 1in the event of the Higher Autherity being
unable to render a decision er finding as
to any questien or matter necessary to the
exercise of its functions or as to any
question or matter arising en this Agreement,
it may submit the questien or matter at issue
to an arbitrator or beard of arbitratien
te be appointed by it;

(b) the Higher Autherity shall be ebliged te
submit any such question or matter te an
arbitrator or beard of arbitration to be
appeinted by it if the Chairman of the new
Corperation formally requests it to de se on
the ground that the questien er matter is
one of substantial significance fer the
satisfactory commercial operation ef the
new Corporation;

(e) if the Higher Authority is unable te agree
on the selectien of an arbitrater or board
of arbitration, it shall ask the Director
General of the International Air Transport
Asseciation, eor such other independent
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authority as it may agree upen, te make

a recommendation, which it shall be beund
to accept, as te the arbitrater or beard
of arbitration to be appeinted by it;

(&) the Higher Authority shall accept and
implement any award amde by an arbitrater
or board of arbitratien appeinted in
accordance with this ar#icle,

35. Any propesals for the miner medication of this Agree=~
ment to assist its smeeth werking weuld be for consideration by the
Higher Authority with a view te its making recemmendatiens to Govern=
ments. In addition, if during the currency of the Agreement, it
shall appear to any of the Governments that the Agreement requires
substantial revisien, then the G@vernmént or Govermments concerned
may give notice of that fact to the other Government or Gevernments
threugh the Higher Authority, and the Govermnments agree that they would
then meet together to review the Agreement within three months of such
notice being given; previded that ne such review shall take place
within three years of the commencement of this Agreement,

THUS DONE AND SIGNED for and on behalf of the Gevermment

of Seuthern Rhodesia &t Salisbury this 4th day of December 5 1963,

WITNESSES :
1. G.D. COX W.J. HARPER,

2, J ;C.W. LAWRENCE Minister of .Tra.nsport and. Power




APPENDIX B

THUS DONE AND SIGNED for and on behalf of the Govermment

of Nerthern Rhodesia at Salisbury this 4th day of December, 1963,

WITNESSES 3
1. D.P. REES F.N. STUBBS,
2, JeCoWe LAWRENCE Minister of Transport and Werks

THUS DONE AND SIGNED for and on behalf ef the Government
of Nyasaland at Blantyre this 5th day of December , 1963,

WITNESSES ¢

1. G.C.Ds HODGSON COLIN CAMERON,
Minister of Transpert and

2e JeCeW. LAWRENCE cmﬂica’tiﬁns
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ANNEX A

te the Agreement

(Article L)

DRAFT PROVISIONS ON AIRWAYS FOR
INCLUSION IN ORDER IN COUNCIL

1. (1) There is hereby constituted joimtly for
the Territories an aubheirty which shall be known as the
Higher Autherity fer Civil Air Transport,

(2) The Higher Autherity shall consist of
three members, of whem one shall be a Minister of the
Government of Southern Rhodesia, one a Minister of the
 Government of Northern Rhodesia and one a Minister of the
Government of Nyasaland, appeinted by their respective
Governments,

2. (1) The Higher Autherity shall have such

functions in relatien te air services and the control of

the Corporation as are cenferred by this Order or any law.

(2) The Higher Autherity may exercise the
pewers of the G@verhment of any Territory and such other
powers as may be entrusted te the Higher Authority to
ebtain from, and grant te, other govermments, rights
or concessions in connexien with air services,

(3) The Higher Authority may, after

consultation with the Cerporation, give to it such

Censtitu=-
tion eof
Higher
Authority
for Civil
Air
Transport.,

Functions
of Higher
Autherity.
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directions as te the perfermance of its functions in
accordance with the previsiens eof this Order and any -
law as appear to the Higher Authority to be requisite,
and the Corporation shall give effect te any such
directions.,

3. (1) Subject to the provisiens ef this
Order and of any law, the Higher Aubthority shall
determine its own procedure.

(2) No decision of the Higher
Authority shall have effect unless it is unanimeus,

i, There is hereby constituted jointly for the
Territories a corporation, to be knewn as the Central
African Airways Corporation, which shall be a body
corporate with a common seal and capable of suing and
being sued and, subject to the previsiens of this
Order and any law, of deing all such acts as a bedy
corporate may perform,

5. (1) The Corperation shall consist of ==

(a) a Chairman who shall be appointed on
the first occasion by the Governments
of the Territories in agreement and
thereafter by the Higher Autherity;

(b) five other members, of whem two shall

be appeinted by the Gevernment of
Seuthern Rhedesia, two by the Gevern-
ment of Northern Rhodesia, and one by

the Government of Nyasaland; and

Procedure
of Higher
Autherity.

Constitutien
of Central
African
Airways
Corpara~
tien.

Membership
of Cerpora~
tien.
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(¢) so long as the agreement between the
Central African Alrways Corporatien
and the Celenial Develepment
Corperatien concluded on the sixth day
ef September, 1954, se requires, one
additional member who shall be
appeinted by the Higher Autherity with
the approvel of the Commonwealth
Development Corporatien,
(2) Each member of the Corporation shall
be paid out of the funds of the Corperation such remuneratien
and allowances, if any, and, subject to the previsiens of
this Order, shall have such other conditiens of service, as
the Higher Authority may determine,
6. No person shall be appointed to be a member of Disqualifica- .
, tions for
the Corporation who == membership,
(a) is a member of the Legislature of a
Territory;
(v) has, under any enactment in force in
any part ef the Commonwealth -~-
(1) been adjudged or etherwise declared
bankerupt or inselvent and has net
been discharged er rehabilitated; or
(ii) made an assignment te, er arrange-
ment or compoesitien with, his
creditors which has not been

rescinded or set aside; or
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(¢) has within the immediately preceding five

years served a sentence of imprisemment
(by whatever name called) exceeding six
months impesed (etherwise than as an
alternative te, or in default of, the
peyment of a fine in aeny part of the
Cermonwealth, and has net received a
free parden in respect of the effence
for which he was sentenced.

7. (1) Subject to the provisiens of this
section, a member of thé Corperation shall hold his office
for a peried of three years from the dabe of his appeint-
ment or such a shorter period as may be specified in his
instrument of appointment,

(2) The office of a member shall beceme
vacant ==

(&) if he resigns by netice im writing
given te the Higher Authority;

(b) if any circumstances arise which, if
he were net a member, would cause
him te be disqualified for appeint-
ment as a member in terms ef
paragraphs (a) or (b) of section 6;

(c) if he begins to serve a semtence such
as is referred to in paragraph (c)
of that section;

() 4if the Higher Authority removes him
from office for improper cenduct as a
member or failure to perform efficiently

Tenure ef
office of
menbers .,
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the functiens of his office

(whether due to infirmity of bedy
or mind er any other cause) or to
take all pessible steps to cause the
Corporation to comply with any ceurt
order requiring it te remedy a
default;

() in the case of a member other than
the Chairman, if he is absent
witheut the permissien of the
Chairman frem three successive
meetings ef the Cerporation eof
which he has had netice;

or

(£) Aif the Higher Authority is satisfied
that the private interests ef the
member cenflict with his duties as &
member and that censequently it is
inexpedient for him te continue te heold
office as such a member,

(3) A netice of resignation given in terms of

para.gra.ph. (a) of subsection (2) shall take effect on the
expiratien of one menth er such shorter peried as may be
agreed between the Higher Authority and the member concerned,
from the date on which it is given.
(4) A member vacating his office may, unless disqualified

for appeintment, be again appeinted as a member from time te time,
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8. If a member of the Corporatien is unable fe
perform the functiens of his eoffice by reason of illness,
absence from the Territeries, or any other cause, the
autherity by which that member was appointed may appoint

any persen, not being a persen disqualified for appeintment

as a member, te act in his place; and any persen so appointed

shall, subject to the provisions of subsectien (2) of
section 7, continue ®#e to act until the expiration ef such
peried as may be specified in his instrument of appeint-
ment or until that member resumes the performance of those
functions, whickiever is the earlier.

9. (1) Subject te the previsiens of this Order
and af any law and to any directien given to the
Corporation by the Higher Autherity, the Cerporatien
shall determine its own procedure,

(2) If at a meeting of the Corporatien the
Chairman and anyvperson appointed te act as Chairman are
absent, the members present may elect ene of their
number te preside as Chairman of the meeting.

(3) Not less than feur members shall form
a quorum at a meeting ef the Cerperatien. 4’

(4) Decisiens of the Corperation shall be
made according te the majoerity of the votes ef the members
present and voting at a meeting of the Cerperation at which
& quorum is present, and in the event of an equality of

votes, the member presiding shall have a casting vote,

Acting
appointe
ments,
etc,

Procedure
of Cerpora-
tion .
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(5) Decisiens taken in accerdance with the
provisiens ef subsection (4) shall be valid notwithstamding
any vacancy ameong the members of the Corporatien er that
some parsen who was not entitled so te do voted or ether~
wise acted as a member,

10, (1) 1In this section =~

"former Corperation” meams the Central
African Airwsys Corporatien established
by the Central African Airways
Cerporation Act, 1960, of the Federatien;

"new Corporation" means the Cerperatien
constituted by section L,

(2) On the ceming inte eperatien ef this
sectien, all assets, rights, liabilities and pbligations
of the former Corporation shall vest in the new
Corporation by virtue of this section, and accordingly =~

(a) all agreements and instruments giving
rise or otherwise relating to such assets,
rights, lisbilities or ebligations which
were subsisting immediately before the
coming inte operation of this sectien
shall on and after its ceming into
operation have effect and be enforceable
as if references therein te the former
Corperatien were references te the new
Corporation and, where the former
was a party thereto, asg if the new
Corporation had been & party thereteo
instead of the former Corpeoration;

Vesting of
assets,
liasbilities,
ete,, in the
Cerperation,
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(b) in any legal proceedings cemnected with
such assets, rights, liabilities, or
obligations whichwere pending immediately
before the coming into eperation of this
section by er against the former
Corporatien, the new Corperation shall
be gubstituted for the fermer Cerperatien

as a party.
(3) where any person who was in the service of
the former Corporation immediately before the coming into

operation of this section becemes by virtue of this section a
persen in the service of the new Corperatien, his service
under the former Corperatien shall be treated as service under
the new Corporatien fer the purposes of determining rights te
or eligihiii’cy for pensien, gratuity er leave in respect of his
service,

| (4) Where title to any immovable property or any
right or obligation relating to such property is vested in the
new Cerporation by virtue of this section and such title, right
or obligation or any deed relating thereto has been registered
before the ceming inte operation of this section in terms of
any law, the officer having charge of the register cencerned
shall, en application by the new Corporation er any person
having an interest in such property make the necessary al’ce;‘a.tions
in the register and, if presented therefor, endersements on the
deeds relating to the title, right or obligatien coencerned, and

no stamp or other duties shall be payable in respect thereof.
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(5‘) The previsiens of subsectien (2) of this
section shall have effect subject to any agreemeht entered
into or instrument executed by virtue of sectien 12 of this
Order.

11, (1) The Corperatien shall have such functions
within the Territeries s within ene or more Territories, or
outside the Territeries, as are conferred by this Order or
any lawe

(2) The general function of the Cerporation
shall be to supply the needs of the Territories for sir
services within, inte, frem and through the Territeries
to the fullest possible extent consistent with the
resources of the Corporatien.

12, Notwithstanding any other provision in this
Order, the Corporation may, before lst January, 196k, |
enter inte any agreemen“o » execute any instrument or do any
other thing which it deems necessary te enable it to assume
its functiens on that date.

13. The provisiens of this Order may, as respects
each Territory,'be amended or reveked by & law of the
Iegisia.ture of that Territory.

1k, In this Order, unless incensistent with
the context -~

"air services" includes ancillary services
and ancillary transport services;

Functions of
Corporatioen,

Power of
Corperation
to execute
documents.

Power of
Iegislature
of Territery
to amend
Order.

Interpreta~
tien,
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"Corperation" means the Cenmtral African
Airways Cerporation cemstituted by sectien L;

"functiens" means duties and powers;

"Higher Autherity" means the Higher Autherity
for Civil Air Tramsport censtituted by
section 1;

"law" means ahy provision having the force of
law in any Territery;

"sectien" means section ef this Order;

" "the Territories" means Southern Rhodesia,
Northern Rhedesia and Nyasaland, and
"Territory" shall be construed accordingly.

15, The provisiens of this Order shall come inte
operation on  December, 1963, except for sectiens 2(2),
10, 11 and 13 which shall ceme inte. eperation on lst

January 1964,

Citatien
and
commence=-
ment,
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E.A. COMMON SERVICES ORGANIZATION

Act No. 4 of 1963

THE EAST AFRICAN AIRWAYS CORPORATION
ACT, 1963

Assented to on beha.lf of the Esst African Common
Services Organization,

JULIUS K. NYERERE,

Date: 3rd June, 1963. President of Tanganyika.
| W.F. COUTTS,
Date: 3lst May, 1963. Governor=Ceneral of Uganda.

MAICOIM MacDONALD,
Date: 30th May, 1963. Governor of Kenya.

AN ACT TO ESTABLISH THE EAST AFRICAN ATRWAYS CORPORATION, TO
-PROVIDE FOR ITS POWERS, DUTIES AND MANAGEMENT AND FOR
MATTERS CONNECTED THEREWITH. .

Date of commencement: 3rd June, 1963
ENACTED by the President of Tanganyika, the Governor-
General of Uganda and the Governor of Kenys on behalf of the East
African Common Services.Organization with the advice and consent

of the East African Central Iegislative Assembly.
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l., This Act may‘be cited as the East African
Airways Cerporatien Act, 1963, and shall ceme inte
operation upen such date as the Autherity may, by netice
in the Gazette, appeint,

2. In this Act ==

"the Governments" means the Gevernments ef
Tanganyiks, Uganda, Kenya and Zanzibar; and
"the Pestmaster General", means the Pest-
naster General referred te in Article 41 of
the Conmstitution,

3. There shall be established a cerperatien te be:
known as the East African Airways Corperation (hereinafter
called "the Corporatien") with perpetual succession and a
common seal which shall be capable of suing and of being sued
and of purchasing or otherwise acquiring, holding and
alienating preperty moveable and immoveable and of deing er
perferming all such acts and things as bedies cerporate may,
by law, do and perform,

, (l) All preperty which, immediately before the
date of the coming inte eperatien of this Act, vested in the
corperation established under part IV of the East African
Territeries (Air Transpert) Orders in Council 1945 te 1961
(hereina.fber referred to as "the previous cerporation") shall
frem such date vest. in the Corperation and as from such
date the Corperation shall have all rights and be subject te
all liabilities which the previous corporation had and to
which the previous corperation was subject immediately

before such date.

Shert title,

Interpretation,

Esteblishment
of East African
Airways
Corperation,

Transfer eof
Assets and
Iiabilities,
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(2) On and after the date of coming inte eperation
of this Act, every contract made by or on behalf of the previous
corperation (whether in writing er net and whether er net of
such & nature that rights and liabilities thereunder could be
#ssigned by the previeus cerperatien) shall have effect as if
it were made by or en behalf of the Corporatien, and as if fer
references therein te the previous cerperation amd te any
gervant or guthority of the previeus corperatien there‘wipc
substituted, in relation to anything falling to be dene on
or after the date of the ceming inte eperatien eof this Act,
references to the Corperation and te the correspending servant
or autherity eof the Cerperatien,

(3) Without prejudice to the generality of
subsectiens (1) and (2) of this sectien, the Cerperatien, and
ahy other person or authority, shall have the like rights,
powers and remedies (imcluding in particular rights and powers
as to the taking er resisting of legal preceedings) for
ascertaining perfectinmg or enforcing anmy rights er liabilities
vested in or attached te them in accordamnce with the previsiens
in this section as if they had at all times been the rights or
liabilities of the Corperatien, or of that persen er authority
as the case may be, and any proceedings by or against the previeus
cerporation pending on the date of the ceming inte eperation ef
this Act may be continued by er against the Corperatien.

(4) References te the previeus cerperation in any

* law er decument shall be censtrued as references to the Cerperatien.
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5. (1) The Cerperatien shall consist of == Constitutien
_ of the
(a) a Chairman who shall be appeinted Corporatien.

by the Authority;

(b) the persen discharging the
functiens of Financial Secretary
of the East African Commen
Services Organizatien;

(c) two members, whe shall be

*  neminated by the Government
of Tanganyika;

(d) two members, who shall be
neminated by the Govermment
of Uganda;

(e) two members, whe shall be neminated

"~ by the Gevermment of Kemya; and

(£) an additienal member, whe shall be
appeinted by the Autherity, if in
the epinien ef the Authority it is

desirable te appeint an additienal
member,
(2) The members of the Corperatien appeinted by

the Autherity under paragraphs (a) and (£) ef subsection (1) of
this section shall held office during the pleasure of the
Autherity, and the members nominated by the Gevermments of
Tanganyika, Uganda and Kenya under paragraphs (c),(d) and (e)
of the said subsection shall hold office at the pleasure ef
those Gevernments respectively.

(3) Five members of the Corporatien, of whem three
shall be members neminated respectively by the Gevernments of
Tanganyika, Uganda and Kenya, shall form a querum for any

ﬁeéting of the Cerporation.
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(4) No defect in the appointment or neminatien of
& person to be ‘& member of the Corporation shall affect the |
pewers of the Corporatien or the validity ef any act done by it.

" (5) The Chairman shall, in the case of an equality
of votes, have a caéting vote in addition to a deliberative vete,

(6) If any member of the Corporatien shall be
prevented by sbsence or other ca,tise from acting as such the
authority by whem such member was appointed or nominated, as
the case may be, may appoint some other person to act and vote
in his place until such time as such member 'shall return er be
able to resume his duties.

(7) The Chairmsn and the other members of the
Corporation may be paid, in respect of their offices as such,

- such fees or remuneration frem the funds of the Corporation as
the Authority may determine. '

(8) The Govermment of Zanzibar may neminste a
person whe shall be entitled to be present any any meeting of
the Corporation and such person shall be entitled to take
pér’c in any discussion relating te Zanzibar but such person
shall not otherwise be entitled to take part in any discussion
thereat or to vote, |

(9) The Chairman shall convene not less than four
meetings of the Corporatien in each financial year.

(10) Any four menmbers of the Corporatien may,
upon giving reasonable notice thereof in writing, call upen
the Chairman te convene a meeting of the Cerporation whether

or not such meeting is additional to the meelings referred teo
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in subsection (9) of this Act, and the Chairman shall convene
such meeting accordingly.

6. (1) The Autherity shall appeint a Gemeral
Manager who shall have such of the authority and powers of
the Corperation as may be delegated te him by the Corperatien
or as may otherwise be conferred upon him by law.

(2) The General Manager may, with the prier
censent of the Corporation, delegate such of the powers
delegated to him under subsection (1) of this section er
as may otherwise be conferred upon him by law, to such
servants of the Cerperation as the (General Manager may
consider necessary and desirable for the cemvenience and
efficient working of the Corperation.

(3) The General Manager shall be entitled to
be present at all meetings of the Corporation and to take
part in the discussiens, but he shall not be entitled to vete.

7. (1) It shall be the duty of the Corperatien,
subject as hereinafter provided, te secure the fullest develeop-
ment comsistent with econemy, of efficient air transpert
services within Tangamyika, Uganda, Kenya and Zanzibar and
between these countries and such other places as the
Authority may authorize and to secure that such services

are operated at reasonable charges.

General
Manager.

Powers and
Duties of
Corporatien,
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(2) The Corperatien shall have pewer, subject as

hereinafter pravided, either in connexion with the discharge of

their duty under the
ent activity =-

(a)

( (b)

preceding subsection or as an independ-

to acquire aircraft, parts of aircraft,
aircraft equipment and accessories and
steres;

te acquire, construct and manage aerodromes,

"~ buildings and repair -sheps;

(c)

(4)

(e)

(£)

(g)
(n)

to acquire lights, beacons, wireless
installations and other plant and
equipment;

to sell, let, or otherwise dispose ef any

property belonging to them and net in
their opinion required for the proper
discharge of their functiens;

to establish or maintain air transpert
services and, for that purpese, to enter
inte arrangements or agreements with any
other persen;

to act as agents for any ether undertaking
engaged in the previsien of air transport
services, or in other activities of a kind
which the Cerperatien have pewer to carry
on;

te undertake flights em charter terms;

to acquire, operate or manage festaurants
and hotels and teo provide acesmmedation in
hotels fer passengers, and facilities for
the transport of passengers to and from
aerodromes, and for the collection and
delivery and storage of baggage and
freight;



APPENDIX C

(1) to make, with persens carrying en a business
of previding any facilities for passengers
or freight in cennexien with air transpert
services, arrangements for the provisien ef
such facilities;

(j) to acquire, sell or otherwise dispese eof
stecks, shares, bonds, debentures or securities,

8. (1) The Corperation may, with the consent of the  Berrewing
Autherity, borrow méney by the issue of steck in manner heree povsEs:
inafter previded, for all eor any of the fellewing purpeses,
that is teo say ==

(a) the provisien eof working capital;

(b) the redemptien of any steck which they are
required, or entitled, to redeem; and
(c) any other expenditure properly chargeable
- te capital account, including the re-
payment of any meney temperarily borrewed
under subsection (2) of this section for

any of the foregoing purpeses,
(2) The Corporation may also, with the censent

of or in accordance with the terms of any general authority given
by the Authority, berrew temporarily by way of everdraft or
otherwise, such sums as they may require for meeting their
ebligations and discharging their functiens and may alse, with
the consent of or in accerdance with the terms of any general
authority given by the Authority, mortgage or charge their
undertaking and preperty as outright or cellateral security for

any debt, liability or obligatien of the corporation, or of any
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third party, en such terms and conditiens as the Corperation
shall think fit,
9. (1) The Corperation may create and issue steck Issue of

(whether nen-interest bearing or otherwise), for the purpose sbock.
of enabling the Corperatien te raise any meney which they
are empowered under this Order to borrew by the issue of stock,

(2) Such stock and the interest thereef (if
any) shall be charged on the undertaking and all property and
revenues of the Corporation,

(3) Any steck issued by the previeus corperation
shall be held in the same right and on the same trusts and subject
to the same powers, privileges, provisions, charges and
liability as these in, on or subject to which such steck was
issued by the previeus cerporation,

10, The Corporation shall establish a fund known as Airways
the Airways Fund and all receipts of the Cerporation shall Fonds
be carried to that Fund and all payments by the Corperatien
shall be made out of that Fund.
11. The revenues of the Corporatien (including any Application

, of revenue,
grant made to it by any of the Governments) for any financial -
year shall be applied == '

(a.) in defraying the working and esteblishment
expenses and expenditure on, or previsen
for the maintenance and renewal of the
undertaking and the discharge of the
functions of the Corperation (including
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payments in respect of, and provisien
for, pensions and superannuation allowances),
properly chargeable teo revenue acceunt;
(b) in paying the interest on any Steck issued,
"~ or temperary loan raised, by the
Corporation;
(¢) in transferring sums required by the
- Authority toe be transferred to a Sinking
Fund or otherwise set aside, for the
purpose of making prevision for the
redemption of stock.
12, (1) The Corporation shall keep preper accounts Accounts.,

and other records in relation thereto and shall prepare in
respect of each financial year a statement ef accounts in such
form as the Authority may direct.

(2) Such accounts shall be audited by
auditors to be appointed by the Authority. A

(3) Se soon as the accounts for the Corperation
have been auditéd, the Corporation shall send a copy of the
statement of accounts referred to im subsection (1) of this
section to the Aubthority together with a copy of a.ny repert
made by the auditors on that statement or on the accounts of
the Cerporation,

(4) The Authority shall cause a copy of every
such statement and report to be laid before the Central

Legislative Assembly,
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13. (1) The Corperation shall, as soen as pessible Annual
. report,
after the end of each financial year, make to the Authority ’
a report dealing generally with the operations ef the
Corporatien during that year and containing such infermatien
with respect to the proceedings and policy of the
Corporation as the Authority may determine.
(2) The Autherity shall lay a cepy of every
such report befere the Central Iegislative Assembly.
(3) The Corporation shall furnish to the
Authority '
(a) such financial and statistical returns;
(b) such infermstion with respeot ‘te the
© finaneial pesition of any subsidiary
company; and
(¢) such infermatien with regard to the
terms and conditiens of employment of
the servants of the Corporabion
as the Authority may from time to time require,
14, (1) The Corporation shall, on or before the Annual
Programme ,

31lst day of October in each year, submit to the Antherity a
progrexme of the air transport services which the Corporation
propeses to provide fer the year next ensuing and ef the
other activities in which the Corporation preposes to engage
during that period. Such programme shall show ==

(a) each air service proposed to be operated
by the Corporation that year with an
estimate of the profit or less on each

such service;
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(b) the provision of any additiemal, er the
withdrawal of any existing service; '

(c) the provisien ef any additiomal, er
the withdrawal of any existing aircraft
or equipment;

(d) the propesed tariff ef charges of the
Corperstion;

(e) a detailed estimate of the revenue of

" the Cerperation and ef the expenditure

te be incurred by the Corperatien;

(£) any propesal te acquire, sell er
otherwise dispose of stecks, shares,
bonds, debentures or securities,

(2) The Authority may either --

(a) approve the programme;

(b) after consultatien with the Chairmen
direct such deletions frem, or
modificatiens or additiens te,
the programme; or '

(c) where the contemplated operatien of
the Corporatien shews an estimated
deficiency of revenue over
expenditure, direct such reduction
in such estimated deficiency as teo the
Authority may seem fit. Where such &
directien has been given, the
Coerporation shall effect such reduction
by such metheds, and in such manner,
approved by the Autherity, as the
Corporation may determine.

15, (1) The Corporatien may appoimnt such servants Servants eof
_ the
of the Cerperation as it may censider necessary fer the preper Corporation,

working and operation of the Corporatien,



APPENDIX C

- 13 -

(2) The Cerporation may accept the services
of any person seconded to the service of the Corperatien as it
may consider necessary or expedient, and any such persen se
seconded shall be adnitted for all purposes to be a servent
of the Corperstion except so far as the Corperation may agree
te the contrary with such persen er his empleyer.

16. (1) The Corporation shall, if and when Pestal
Services.

required by the Postmaster General, perferm all such
reasenasble services in regard to the cenmveyance of
mails (with er without efficers of the East African
Posts and Telecommunications Administratien in charge
thereof) by the Cerporatiem's aircraft or any of them
as the Autherity shall frem time te time require,

(2) The remuneration fer any services
performed in pursué.nce of this sectien shall be such as
may be, from time te time, determined by agreement

between the Postmaster General and the Corporation,

17. = The Corporatien shall not be required Prehibitien
of free or
by any of the Gevermments te provide air transpert preferential
servieces,

facilities gratuitously, er subject te preferential con=
ditions or at a rate of charge which is insufficient to
meet the cost invelved in the provision ef such

facilit ies, unless the Govermment cencerned und.ertakes
to pay the amount ef less incurred by reason of the

provisien of such grant of facilities,
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18. The Cerporation may make such Rules as it may Rules.
consider necessai'y or desirable for the preper working,
mansgement and contrel of the Corperation so far as is not
inconsistent with this Act er with amy law in force in

Tanganyika, Uganda, Kenya er Zanzibar,
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For the purpose of continuing and widening their co-operation, the undersigned:

- AKTIEBOLAGET AEROTRANSPORT . (below called ABA)
"DET DANSKE LUFTFARTSELSKAB A/S (below called DDL)
DET NORSKE LUFTFARTSELSKAP A/S (below called DNL)

have agreeci that their preseht Agreements of the 31st of July 1946, with Amend-

ing Agreement of the 4th of July 1947, and the 25th of June 1949, known '

respectively as the OSAS and ESAS Agreements, shall cease to be valid as of

September 30th 1950 and from and including the lst of October 1950 the
e followmg new Conaortmm Agreement ehall apply between them.

s

4

L

§ 1
- NAME AND ACTIVITY OF THE CONSORTIUM

i .1, The parties hereby form a Consortium, which under the name of

SCANDINAVIAN AIRLINES SYSTEM
Denmark — Norway — Sweden

and for their joint account, and as an entity, shall carry on commercial

‘air traffic and other business in connection therewith, in accordance with
the provisions of this Agreement, and otherwise to the extent and in a way

the Board of the Consortium deems appropriate.

The activity of the Consortium shall be governed by sound business con-
siderations, practice and policy.

None of the parties may directly or indirectly carry on, or support, or take . . S
any interest in any aeuvxty of the kind carried on by ‘the Consortmm,,

unless the other pames agree thereto,

Should the qompeten_t Governmental authorities so request, each of the

parties shall have the right to require that the Consortium shall perform,

on conditions to be agreed, domestic trafflc whxch is not considered accept-
able from a sound busmess viewpoint. '

N

CONSORTIUM AGREEMENT OF gth FEBRUARY 1951,
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§2
- LIABILITIES OF THE PARTIES
As against third parties, tile, parties are jointly and severally liable for due

fulfilment of any obligation which might arise for the Consortium in.
connection with its activity. '

The internal relation in the- Consortium between the parties shall be as
follows: '

ABA’s shz-u'e in the Consortium shall be 3/7 (three sevenths)
DDL' share in the Consortium shall be 2/7 (two sevenths)
DNL’s share in the Consortium shall be 2/7 (two sevenths)

In accordance herewith the parties shall jointly own all the properties and

rights of the Consortium in these proportions, while they in the same

proportions shall share any profit or any loss which arises as a result of
the activity of the Consortium and between themselvea shall be rcapomuble :
for the obligations of the Consortium,

§3
GENERAL PRINCIPLES OF ALLOCATION

" Subject to the provision contained in § 1, sub.paragraph 2, the Consortium
shall make every effort towards allocating in a reasonable Wway, the business .

: ‘ Lo L

" activities of the Consornum bhetween the three countries.

§4 .
THE CAPI:I'AL OF THE CONSORTIUM

The initial capital of the Consortium shall be 15734 million Swedish
Kronor, corresponding to approximately 210 million Danish Kroner, and
approximately 217 million Norwegian Kroner respectively, to be con-.
tributed by the parties causing the following assets and liabilities to be

" assigned to and taken over by the Consortium:

a) All properties and rights jointly owned by and liabilities jointly incurred

by the parties under the aforementioned Agreements of the 31st of July
1946 and the 25th of June 1949 as from time to time amended.

h) "All aircraft and other physical assets which the parties own individually,
-except real estate located in the three countries and except such items
as the parties may specifically agree upon. '

c) Such liabilities, as the parties may specifically agree upon, for which’
any of the three parties is responsible,




d) Cash funds to the extent required for reaching a net initial capital as
set out above.

" 2, Between the pariiea a clearing shall thereafter be effected through necessary
 © cash payments, so that the contributions made by the parties, valued as
agreed upon between the parties, will become adjusted to correspond with

. the proportions set out in § 2, sub-paragraph 2.

3. It is agreed vthat,_notwiths.tandi’ng the provisions in sub-paragraph 1.b) of
this § 4, the ownership of each aircraft is retained by the party registered
"and recorded as owner thereof in accordance with the provisions of § 6,

. but all aircrafts shall internally between the partiés be regarded as owned

" by the Consortium, which latter shall, with regard to third parties, excrcise
any and all powers appertaining to ownership of the aircraft, including —
without limiting the generality hereof — the power to control, use, charter,
and lease such aircraft as well as to dispciae of same by sale or otherwise.

§5
REAL ESTATE AND LEASES

1. Real estate in the three countries, owned by any of the parties, shall be
- placed at the disposal of the Consortium to the extent and on conditions
of lease, as specifically agreed.

2. Current leases in the three countries between a third person and any of
the parties, shall be taken over by the Consortium on existing conditions.

§6
REGISTRATION OF AIRCRAFT

Aircraft contributed by the parties to the Consortium as capital, in connection
with its formation, as well as aircraft later acquired by the Consortium, shall
be registered, within each type of aircraft, by approximately 3/7 of each type .
of aircraft in ABA’s name in Sweden, by approximately 2/7 in DDL’s name in ~
Denmark, and by approximately 2/7 in DNL’% name in Norway, without this
having any other effects on rights and liabilities under this Agreement. Devia-
tion from this allocation principle can be made should practical reasons so
require, as for instance, if certain types are solely or mainly used within one

“party’s national area. At the time of the formation of the Cbnsortium, the

allocation between the parties for regmrauon pm'posea shall be as apecxfxed ’
in the appendix hereto.
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.8 7
MANAGEMENT OF THE CONSORTIUM

The affairs of the Consortium shall be managed by a Board of Directors, -

. an Executive Committee appointed within the Board, and one or several

2

3

Managers, one of which shall be General Manager (President).

. The Board of Directors shall consist of the persons, who, from time to time,

are members of the Boards of ABA, DDL, and DNL.
At the Board Meetings of the Consortium, however, no more than six

- represcntatives from each party may take part as voting members. These

‘representatives are appointed by the parties for each meetmb of the Board
of the Consoruum.

The Board of Directors shall, for one year at a time, elect one of its

‘members. to serve as Chairman of the Board, as well as one First Vice

Chairman and one Second Vice Chairman, and each shall alternate between
the parties unless the Board unanimously decides otherwise. In case of
intervening inability, the Board shall elect a successor to sexrve for the

- remaining part of the year.

4.

5.

) 1'

2,

The Chairman and the First and Second Vice Chairman, together with
three other members of the Board, of which each party shall appoint one,
shall constitute the Executive Committee. The members of the Executive
Committee shall serve for one year at a time, Each party shall appoint
a deputy to serve for each of its members on the Executive Committee,
should such member be unable to attend, the deputies to be chosen from
the membership of the Board of the Consortium,

The Board shall decide which persons, individually or jointly, shall have
authority to represent the Consortium and sign for it with binding effect.

§8
) BOARD MEETINGS
Board Meetings shall be held when the Chairman so decides or when -
a Board Member or the General Manager 80 requests. A meeting shall be

held at least once every quarter, and the place of the meetmg shall, as
a rule, alternate between the three countries.

Notice of Board Meetings éhall, if poesible, be given at least fourtéen days

- in advance. If special circumstances so require, the time of notice may be




- * shortened. The Notice shall specify the business to be brought up at the

meeting. If any of the Board Members present objects thercto, a dccision

- cannot be reached in a matter which has not been specified in the Notice.

3

4

The Board Meetings are conducted by the Chairman, or in his absence,
by the First Vice Cheirman, and in his absence by the Second Vieco
Chairman. '

A quorum is formed with at least three members from cach of the parties
present. If in accordance herewith a quorum is not presex:i, one party can,
within eight days, demand that a new meeting be held and at this meeting -
a quorum shall be formed in matters which were specifically stated in the
Notice of the first mecting, with only two partxee repreaented by at least
three representatives from each of them.

- Minutes shall be kept of the Meetings of the Board and shall be certified

by the acting Chairman, as well as by one Board Member present from

" each party. Each pariy shall be given a certified ¢opy of the.. Minutes.

6.

1‘.(

2

: '-/'3..

The members of the Board and the Executive Committee shall receive a -
reasonable remuneration as well as compensation for travelling and living
expenses, as may be decided by the Board.

§9 . . .
DECISIONS OF THE BOARD

The following matters shall always be presented to the Board: yearly
budget for the Consortium, yearly accounts, and traffic program.

-

The Board shall prescribe any necessary.rul'ée for the Executive Com- - -

mittee'a activities and authority.

The Board shall appoint the General Mnnager, and Mnnawers if any, and

_ higher offxcmla as well as determine their salaries.

i
5

6.

The Board ehall decide where the Head ' Office shall be located as well as

the location of other necessary offices.

The Board shall decide on major property fenewals and property acquisis
tions for the Consortium, as well as on major insurance questions.

At the Board Meetings the m_ember.e present and entitled to vote shall vote
individually, and a decision of the Board shall, unless otherwise provided
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1,

2

3I

1

in this Agrc;ement, be considered to be the ‘opinion agreed upon by a
majority of those voting, or if the voting is equal, the opinion supported

" by the Chairman.

A Board member may not act in this capacity in connection wnh any
matter wherem he has a major personal or economic interest.

§-10

THE GENERAL MANAGER AND PERSONNEL
OF THE CONSORTIUM

The General Manager shall be the chief Executive Officer of the Con.
sortium and shall have the same powers and duties as are normally held -
by a General Manager of a Company, in relation to the Board and the
Executive Committee and the personnel of the Consortium and in relation A
to third parties. The Board shall prescribe any necessary x'ules for the
authority of the General Manager, and the Managers if any.

Neither the General Manager nor the other Managers, lf any, may be

members of the Board of Directors of any of the parties.

When appointing the personnel of the Consortium, the Board and/or the
General Manager shall make every effort to achieve an organization which
is as rational and efficient as possible. When appointing higher officials,
as well as in connection with the appointing and training of flight personnel,
representatives abroad, technical specialists and engineers, the choice be- -
tween equally qualified persons shall, subject to the provisions contained
in § 1, sub-paragraph 2, be made with due consideration of achieving a

" reasonable proportion between Swedes, Danes, and Norwegians,”

§ 11
ACCOUNTS AND AUDIT

The fiscal year of the Consoruum shall be from October 1st till September

. 30th. The first fiscal year shall be from October lst, 1950 till September

30th, 1951.

The accounts of the Consortium shall be audited by six Auditors, Each
party shall appoint two of these Auditors from the Auditors who have
been elected at that party’s General Shareholders’ Meeting for auditing the




party’s own accounts, The Auditors shall appoint among themsclves a
- Chairman for one year at a time. The Chairman shall alternate hetween
the parties,

3. The ycarly accounts of the Consortium shall he handed over to the Auditors
‘not later than four months after the end of the fiscal year. Not later than
onc month thereafter the accounts shall again be placed before the Board

“together with the Auditors’ Report. It shall then be incumbent upon the
Chairman of the Board to call a Board Meeting as soon as possible to
review the Auditors’ Report and to approve the final accounts. In con-
nection with 'the closing of the accounts, provision shall be made for such
depreciation in respect of the assets of the .Consortium, and for such
. reserves to cover special risks, which the Board may find necessary from
a sound buamess viewpoint.

§ 12 .

DISTRIBUTION PAYViENT ON ACCOUNT TO THE PARTIES,
AND 'FUTURE CONTRIBUTIONS

" 1. The Board shall decide if and to what extent profits shall be distributed
to the parties or remain in the Consortium. The Board also shall decide
if and to what extent losses shall be covered by payments to the Consortium

by the parties as well as the time within which such payments shall be
effected.

2. Independently hereof, the Board, when it deems appropriate, may decide,
in accordance with sound business principles, if and to what extent the.
Consortium can place available cash funds at the disposal of the partics.
If the Board’s decision implies that larger cash funds will remain in the
Consortium than are required for current activities as well as for renewals

" and replacements within a year’s time the competent currency authorities
mnay examine the matter, The parties remain responsible to the Consortium
for amounts placed at their disposal in accordance with this sub-paragraph
2, and shall, if the Board 80 requests, effect re-payment thereof to the
Consortium., :

§ 13
FORCE MAJEURE
The parties muiual]y exonerate themselves from any and all liability and other
consequenses arising from the impossibility of fulfilling the provisions of this

" Agreement on account “of war, danger of war, civil d:sturbancee, blockade,
cataatrophxcal acts of nature, or similar circumstances,




2.

§14
TRANSFER OF RIGHTS

None of the parties is entitled to transfer, wholly or partly, its rights or
obligations under this Agreement without the other parties’ consent.

Irrespective hereof, each of the parties shall for the purpose of its own

_ financing be entitled to pledge or otherwise utilize its rights under the '
‘Agrecment as security, subject, however, that such an arrangement may

not in any way affect that party’s obligations or the othcr parties’ rights
under the Agreement, :

§ 15

THE WITHDRAWAL OF ONE OF THE PARTIES FROM THE

1

2

,3.

CONSORTIUM UNDER CERTAIN CIRCUMSTANCES
Should any of the parties

a) fail to fulfil its obligations under this Avreement, unless the failure be
of minor relevance, or

b) become financially weakened to such an extent that the obligations of

the other parties, on account of their joint liability towards third
parties, would become considerably more onerous than was the case
when this Agreement was entered into,

" the other two parties shall be entitled to demand, jointly, that the third

party withdraw from the Consortium. The withdrawal shall take place
6 (six) months after notice of said demand has been given by the other
two parties.

Should one of the parties not be willing to join a decision taken by the
other parties to extend the activity of the Consortium, and should such
extension require additional contributions from the parties or should any

* of the parties not be willing to join a decision taken by the other parties

to substantially reduce the activity of the Consortium, the first mentioned
party shall be entitled to voluntarily withdraw from the Consortium if he
notifies the other parties to that effect within 1 (one) month from the .
date of the decision. In that case the withdrawal shall take place 6 (six)
months after the other two parties’ receipt of such notice.

When a party withdraws in accordance with the provisions of sub-para-
graphs 1 and 2, he shall be entitled to receive that part of the net assets of

" the Consortium which corresponds to his share in the Consortium as stated




4.

"ixi § 2, sub-paragraph 2. This part shall be. estimated in accordance with

the -principles contained in sub-paragraphs 4 and 5 below as per the date

- when the withdrawal was demanded in accordance with sub-paragraph 1,

or when the withdrawal shall take place in accordance with sub-paragraph
2 as the case may be.

In casc a party withdraws due to circumstances beyond the party’s control,

' e.g. governmental .intervention or a financial ‘crisis in the party’s own

.5,

country as well as when a party withdraws in accordance with sub-para-
graph 2 above, the assets of the Consortium shall, for the purpose of
calculating the net assets in accordance with sub-paragraph 3, be cstimated
at such value as can reasonably be expected from a normal and properly

carried out liquidation. The good will accrued in the Consortium shall -
_ not be taken into account at such estimation.

In case a party withdraws due to other circumstances than those referred
to in sub-paragraph 4 above, the provisions in said sub-paragraph 4 shall
apply with the exception that the estimated value of the assets of the

Consortium may not exceed the net value of the assets specified in the

last approved Balance Sheet of the Consortium. The ceiling provided in
the last sentence shall not apply, however, to assets or liabilities the value

of which is computed solely on the basis of current official quotations.

6.

Should the parties not agree whether a party is obligated or entitled to
withdraw from the Consortium in accordance with the provisions of this
§ 15, or should the parties not agree on the value of the share of the net

~ assets of the Consortium, which shall be received in accordance with sub-

7

paragraphs 3 to 5 inclusive, by a withdrawing party, or on what property
shall be allocated in settlement of such a share, the question in dispute
in this connection shall be settled by arbitration in accordance with § 17
below. When deciding the question whether a withdrawing party shall
receive his share in cash or kind, the arbitral tribunal shall, in this respect
take into special consideration the justified interests of’ the other partics.

If a party withdraws from the Consortium in accordance with the provisions
of this § 15, the remaining parties shall be entitled to continue their co-
operation under the unchanged name and insignia of Scandinavian Airlines
System (SAS). The withdrawing party may not directly or indirectly use

the name or insignia of Scandinavian Airlines System (SAS) ae long as.

this name is used by the remaining parties or party. Furthermore, the with-
drawing party shall be obligated to lend its co-operation to achieve that

- all the rights appertaining to the Consortium be transferred to the other

parties or to the Consortium, which then will consist only of the remaining
\ . .. . . " :
parties, The provisions in this Agreement shall thereafter be correspond-

10
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ingly applicable between the remaining parties unless they otherwise agree,
it being understood, however, that their shares in the Consortium stated
in § 2, sub-paragraph 2, shall be increased in proportion to their previous
shares therein,

If two of the parties, in accordance with sub-paragraph 1, demand the third
party's withdrawal from the Consortium, and such withdrawal is due to
only circumstances beyond the last mentioned party’s control, the third

_party shall after its withdrawal from the Consortium be entitled to re-enter.

the Consortium at a later date when the circumstances which caused its
withdrawal have ceased to prevail. In case the parties cannot agree whether
or not a-party is entitled to re-enter in accordance with this provision or

“on the conditions for re-entry, such disputes shall he decided by arbitration

in accordance with § 17,

Should circumstances which according to sub-paragraph 1, entitle two of
the parties to demand that the third party shall withdraw from the Con-

[ sortium become applicable to two of the parties, the third party may

L

demand that the other two parties shall withdraw from the Consortium.
Relevant provisions of this § 15 shall be correspondingly applicable in
this case. '

§ 16
LIQUIDATION

When the Consortium is liquidated for reasons other than those referred
to in § 15, a final settlement between the parties shall be made on the
basis of their respective shares in the Consortium. In connection with the
allocation of the assets to the parties, each party shall be entitled to receive
from each kind or type of assets, property of a value corresponding with
the proportion 3 — 2 — 2, unless the parties agree on another allocation

or approve that assets be sold for joint account. In connection with the

liquidation a special agreement shall be made between the parties with
regard to the continued use of the name and insignia Scandinavian Airlines
System (SAS), in various protected and unprotected forms, as well as
regarding the taking over or liguidation of companies and other organiza-

" tions which the Consortium controls. Failing such an agreement, the

necessary decisions in this connection shall be mmade by arbitration in -
accordance with § 17. '

Should the parties, within five years from the executing of this Agreement,
agree that the Consortium shall be liquidated, the following special Iptovi-' :




- sions shall apply: Each of the parties shall have the right and obligation

L

2.

‘to receive all the physical assets which the party in question has contributed

to the Consortium in connection with its formation, and the assets thus
received shall be estimated at the same value, less normal depreciation,
which was placed on them when they were contributed.

§ 17
ARBITRATION

Any disputes regarding the interpretation or application of this Agreement
may not be made the subject of law suit but shall be referred to arbitration

- for final and conclusive decision.

If the parties cannot agree on the appointment of one or several arbitrators

to decide the dispute, it shall be decided by an Arbitral Tribunal consisting .

of one arbitrator appointed by the President of Hgjesteret in Denmark,

" and one by the Justitiarius of Hgyesteret in Norway and one by the Presi-

. 3

1

2

dent of Hogsta Domstolen in Sweden.

The Arbitral Tribunal shall elect its own Chairman and settle its own

rules of procedure, including the question of where the Tribunal shall sit, -

as well as which national legal rules shall apply. The Tribunal shall see
to it that the award is given in such a form that it can be executed against

_the losing party in accordance with its nauonal law.

§ 18
PERIOD OF VALIDITY:
This Agreement shall continue and be binding on the parties to and in-

cluding the 30th of September 1975 unless under the provisions of the
Agreement it should cease earlier. Not later than one year before expiration

of the Agreement the parties ehall commence negotiations for continued -

co-operation.

When this Agreement is executed, all previous Agreements between the
.parties are cancelled and shall be liquidated soonest as per September 30th
1950 in accordance with their provmons.

12
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This Agreement has been executed in three originals in the English language

of which the parties each received one. Each party shall translate the Agree-

ment to its own national language and such trenslations shall be exchanged

between the paftiés, but in case of discrepancies in the national texts, the
- " English shall prevail.

Copenhagen, .Oslo, and Stockholm, 8th February, 1951.

AB AEROTRANSPORT DET DANSKE LUFTFARTSELSKAB A/S DET NORSKE LUFTFARTSELSKAP A/S

wge) (sign) . " (eigas) (siga;) " (ign) : (oiga)
; - Axel Gjores M. Wallenberg- . Axel P, Kampmann L Per M. Hansson E. F. Eckhoff.
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AN AGREEMENT FOR THE ESTABLISHMENT OF
THE INTERNATIONAL ARAB AIRWAYS CORPORATION

The Governments of:
The Hashemite Kingdom of Jordan
The Tunisian Republic
The Iraqi Republic
The Kingdom of Saudi Arabia
The United Arab Republic
The Lebanese Republic
The United Kingdom of Libya
The Mutawkelite Kingdom of Yemen
The Kingdom of the Maghreb (Morocco)
The Republic of Algeria
The Kuwait Principality
The Qatar Principality
The Bahrain Principality

pursuant to the Charter of the League of Arab States and

. to the Chicago Convention on Internatiomal Civil Aviation, and desiring
to unite their activities in the field of civil and commercial aviation,
to promote the healthy development of aviation on both the Arab and the
international sectors, and to increase economic cooperation among them-
selves and between them and other countries, have agreed to establish the
International Arab Airways Corporatiom according to the provisions of
this Agreement.



CHAPTER I

NAME OF THE CORPORATION, ITS OBJECTS, MEMBERSHIP,
AND HEADQUARTERS

Article 1

There shall be established an Arab Corporation for carriage by
air, to be called the International Arab Airways Corporation.

Article 2

The Corporation shall be entrusted with exploiting commercial
aviation in Arab and foreign countries, and shall foster a healthy civil
avistion industry to connect the Arab world with the outeside world through .
& route system of scheduled smervices with the object of improving the
standard of aviation.

To achieve the above purposes the Corporation shall undertake
the following:

(1) the provision of services on long-range international
routes, as well as on medium-range routes which fall on
the long-range routes, and on any other routes that the
Corporation may acquire,provided that Article 3 of this
Agreement is complied with;

(2) the purchase, sale, lease (whether as lessor or lessee)
of aircraft, spare parts and other equipment, and the
manufacture thereof, and to undertake overhaul operations;

(3) to serve as ground agent, or commercial and technical
agent, for Arab and foreign air carriers in Arab countries
and abroad; ;

(4) to train technicians required for the activities of the
Corporation or for other purposes;

(5) to engage in all activities which are directly or
indirectly related to intermational carriage by air.

Article J

The Corporation shall co-operate with Arab corporations and enter-
prises operating in the field of commercial aviation; shall maintain a
balance between its interests and those of the corporations and enterprises
concerned; shall rationalize efforts in order to raise the standards of Arab
commercial aviation, and may, for that purpose, enter into specialized
agreements.




Article &4

Every Arab country or State shall be entitled to become a member
of the Corporation according to the provisions of this Agreement.

Article 5

The Board of Directors shall decide the place of the headquar-
ters of the Corporation as well as its branches, overhaul works and offices
required for the activities of the Corporation, and shall appoint its
agents abroad.

CHAPTER II

CAPITAL, SHARES, INCREASE AND DECREASE,
SUBSCRIPTION AND QUOTAS

Article 6

The capital of the Corporation at the time this Agreement enters
into force shall be the gold equivalent, fixed by the International
Monetary Fund, of seventeen million pounds sterling.

Article 7

The capital shall be divided into 170,000 shares, each share
being valued at 100 pounds sterling according to the definition in
Article 6.

Article 8

The Board of Directors may increase or decrease the capital of
the Corporation with the consent of two thirds of the total votes. How-
ever, the increase of capital for the purpose of the issue of imitial
shares to the quota of an Arab country admitted to membership in the
Corporation after the cspital has been fully paid up shall be by simple
majority of the total votes.

Article 9

(1) In no case shall the share of a member exceed 20 per cent of
the capital of the Corporation. The shares of members shall be determined
according to the Schedule annexed to this Agreement.



(2) If the capital is mot fully paid up within the first three
years after the date of entry into force of this Agreement the maximum
share may be increased to 25 per cent, provided that priority shall be
given to those members whose shares are less tham 20 per cent.

(3) Members joining after the entry into force of this Agreement
shall each subscribe according to a quota decided by the Board of '
Birectors.

Article 10

Upon entry into force of this Agreement a member shall pay ome
fourth of the value of his shares, and the remainder he shall pay according
to the decision of the Board of Directors. In case of failure of such
member to pay the remainder within a year from the date of claim for pay-~
ment, the Board of Directors shall be entitled, by a two-thirds majority
of the votes, to decrease the share allotted to that member to a share
equivalent to the value paid by him, and to offer the remaining shares
for the subscription of other members, provided the provisions of para-
graph (2) of Article 9 of this Agreement are observed.

Article 11

4 member adhering to this Agreement after its entry into forece
shall pay a portion of the quota allocated to him, which portion shall be
a percentage equivalent to the percentage of payments made by the remainder
of the members.

Article 12

S8hares issued shall be paid in cash in pounds sterling according
to the stipulation provided in Article 6 of this Agreement. However, with
the consent of the Board of Directors, they may be paid in kind, by way of
exception.

Article 12

Every member government shall be entitled to eoffer a portion not
exceeding 49 per cent of its quota in the Corporation to its nationals,
provided it takes adequate measures to prevent the involvement of foreign
capital in that quota.

Article 1k

Subject to the provisions of Articles 9 and 13, the following
shall be applied: '



(1) 411 shares are nominal and may be transferred among the
nationals of each member government within the limits of
its quota; which trensfer shall be effected through the
issue of a disentitlement certificate signed by the trans-
feror and the transferee subject to approval by the
Corporation and shall be recorded im a special book kept
by the Corporation.

(2) Ownership of shares cannot be transferred to persons of
another nationality. In the case of inheritance, the
heirs shall be entitled to claim the actual value of the
shares. '

(3) Bach share is indivisible and the Corporation shall not
permit it to be held by more tham one owner.

CHAPTER III

LEGAL STRUCTURE

drticle 15

The Corporation shall be endowed with legal personality and
shall be entitled, within the scope of its objects, to enter inte contracts,
own moveable and immoveable property and make disposition of the same,
as well as to sue and be sued and to pursue all legal proceedings.

Article 16

The liability of the members of the Corporation shall be limited
to the share allotted to each in the capital.

drticle 1

The Corporation shall be liable to third parties for all under-
takings and obligations resulting from its activities.



CHAPTER IV
THE ADMINISTRATION OF THE CORPORATION

Article 18

The business of the Corporatiorn shall be administered by a ,
Board of Directors, consisting of a representative from each member country
appointed by the government of that country, which shall also appoint &
reserve member to attend the meetings of the Board of Directors in case
the original member is unable to attend, and who shall have the same
authority.

article 19

The Board of Directors shall enjoy all the powers necessary for
the administration of the Corporation and shall be responsible for all
its activities.

Article 20

The Board of Directors shall appoint & General Manager of the
Corporation and shall delegate to him the necessary administrative and
financial powers for the administration of the affairs of the Corporation,
except with respect to the following matters:

l.~ approval of the annual budget;

2.~ appointment of licensed auditors;

3.~ approval, alteration and cancellation of routes;

k,- approval of the purchase and sale of aircraft;

5.~ approval of the purchase of spare parts, except those
falling under the financial powers of the General
Manager;

6.~ prescription of the procedures for the administration
of the Corporation amnd the by-laws of the Board of

Directors;

7.~ approval of the appointment of senior employees and
experts and determination of their salaries and gratuities;

8.~ approval of the general programme for equipment, purchases,
ingurance, of the estimates of percentage of depreciation
and percentage of the general reserve fund after reaching
the percentage mentioned in Article 37; ‘



9.~ investment of money and borrowing;
10.~- approval of the final accounts;

1ll.~- conclusion of agreements with other companies and organiza-
tions that perform activities similar to those of the
Corporation, and participation in international associations
that have a relation to the Corporation;

12.- determination of the bases of cooperation and rationaliza-
tion provided in Article 3 of this Agreement;

13.- dissolution of the Corporation and distribution of its
assets;

1l4,~ all those powers specifically granted to the Board of
Directors.

drticle 21

The Board of Directors shall have a Chairman and Vice-Chairman,
each of whom shall hold office for a period of one year, the offices
alternating according to the alphabetical order of the member States.

Article 22

The Board of Directors shall hold meetings four times a year
and, when necessary, also upon an invitation by the Chairman or upon
reasoned application to the Chairman by the General Manager and two mem-~
bers of the Board, provided that no period of three months shall elapse
without convening a meeting of the Board.

Article 23

Meetings of the Board of Directors shall be lawful if attended
by & simple majority of the members, provided it represents a minimum of
two thirds of the votes, and provided also that notice of the convening
of the meeting has been communicated within the lawful period prescribed
in the by-laws of the Board. In case of failure to obtain a quorum the
Board shall be convened fifteen days after that date, which meeting shall
be deemed to constitute a quorum whatever the number attending and what-
ever the percentage of their votes.

Article 24

When votes are cast in the Board of Directors each member shall
be  allotted 5,000 votes, notwithatanding the number of shares he holds,




snd, in addition, one vote for every share held by that member. Unless
otherwise provided, decisiona on all matters put to the Board shall be
taken by simple majority.

Article 2
Decisions on the following matters shall be taken by a two-thirds

majority of the total votes:

10"
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approval of the establishment, cancellation or alteration
of routes;

approval of purchase and sale of aircraft;

appointment of the General Manager and determination of
his powers and salary;

determination of the location of the headquarters of the
Corporation and of its workshops;

approval of the general programme for equipment, purchases
and insurance;

investment of money and borrowing;
determination of the percentage for distribution of profits;
approval of the final accounts;

increase of members' quotas pursuant to the provisions of
paragraph (2) of Article 9;

dissolution of the Corporation and its liquidation.
CHAPTER V
FACILITATION AND EXEMPTIONS

Article 26

Members shall obtain the freedoms of the air required for the

operations of the Corporation.



drticle 27

Members undertake to provide all necessary facilitation for the
proper conduct of the business of the Corporation and to treat the Corpora-
tion in this respect in no less favourable manner than their national air
companies and organizations.

Article 28
The Corporation shall be exempt from all fees and taxes ~

l.~ the shares of the Corporation when issued and when
transferred;

2.~ moveable and immoveable property as well as profits of
the Corporation.

Article 29

(1) A4aircraft of the Corporation, spare parts thereto and equipment
required for the operation of its routes shall be exempt from customs
duties and fees.

(2) There shall be exempt from customs duties and all other fees,
whether governmental or local:

(a) fuel, lubricating oils and aircraft stores on board the
aircraft of the Corporation on landing in the territory
of a member, so long as all remain within the customs
enclosure;

(b) fuel, lubricating oils and aircraft stores supplied to
the aircraft of the Corporation by a member, provided
that, if the laws of a member do mnot allow such exemption,
it shall make a monetary contribution equivalent to those
duties.

Property, profits and financial transactions of the Corporation
shall not be subject to the financial restrictions imposed on transfers
and on similar transactions.

Article 21

Employment with the Corporation shall not be subject to the con~-
ditions of nationality contained in employment and professional laws.
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CHAPTER VI

REGISTRATION OF AIRCRAFT

Article 32

The Board of Directors shall decide, by a two-~thirds majority,
the method for the registration of the aircraft of the Corporation in

conformity with the Chicago Convention on International Civil Aviation,
signed on December 7, 194k,

CHAPTER VII
CERTIFICATES OF AIRWORTHINESS AND COMPETENCY

Article 33

Member 8tates shall recognize certificates of airworthiness
and certificates of competency of crews issued by the competent civil
aviation authorities of member govermnments, provided their standards and
conditions for issuance are not lower than those standards and conditions
established by the International Civil Aviation Organization.

CHAPTER VIII

FINANCIAL YEAR, ANNUAL BUDGET, ANNUAL REPORT,
FINAL ACCOUNTS, AND DISTRIBUTION OF PROFITS

Article 34

The finencial year of the Corporation shall commence on
April 1 and close on March 3l.

Article 35

The General Manager shall submit to the Board of Directors for
its approvals

l.~ at the end of January of each year, a budget estimate
for the coming financial tramsactions of the Corporation;

2.~ within three months after the close of a financial year,
the finsl accounts and the profit and loss account, together
with an inventory approved by licensed auditors showing what
is owing to or-ewed by the Corporation.




Article 2§

Within four months after the close of each financial year the
Board of Directors shall present to member governments a report on the
activities of the Corporation and its financial situation, together with
the final accounts of profits and losses, the inventory list. amnd the
report of the licensed auditors, and shall publish, within fifteen days of
its approval of the accounts, the profit and loss account in a newspaper
in each of the Capitals of the members.

Article 37

The Board of Directors shall decide, by a two-thirds majority of
the total votes, the percentage for distribution of profits to the shares,
after deducting all the costs of operation and depreciation as well as
other expensea, and after allocating 10 per cent of the net profits for
the general reserve fund, vwhich sum shall cease to be appropriated upon
the reserve fund becoming equivalent to half the capital of the Corporation.

CHAPTER IX
WITHDRAWAL, SUSPENSION, DISSOLUTION AND LIQUIDATION

Article 38

No member shall be entitled to withdraw from the Corporation
before five years of its membership have expired. Application for withdrawal
shall be by notice in writing adressed to the General Manager of the Cor-
poration, who shall place it before the Board of Directors; such withdrawal
shall take effect one year after the receipt of such notice by the General
Manager unless it has been cancelled before the termination of that period.

Article 39

If a member commits a breach of any obligation to the Corporation
its membership may be cancelled by decision of the Board of Directors,
taken on a two-thirds majority vote, and such membership shall effectively
terminate three months after the date of such decision unless a decision to
reinstate its membership has been taken by a two~thirds majority of the
total votes.

Article 40

.. In case of the termination of membership of a mbgher, the Board
of Directors shall decide the manner of dealing with the share of that
member according to the provisions of Article 9 of this Agreement. In



case of a dispute arising between the Corporation and the government of
that member on the assesament of the value of that share and the manner
of its payment, the dispute shall be referred to arbitration according
to the provisions of Article 46 of this Agreement.

Article 41

Upon the terminsation of the membership of a member, that member
shall continue to be liable for all his obligations towards the Corpora-
tion until the date of termination of his membership, and shall be entitled
to his share in the cqpital and profits of the Corporation up to that
date.

Article b2

If the termination of a member's membership results in damage
to the Corporation, that member shall be liable to compensate the
Corporation for such damage.

Article 43

The Corporation may, by a decision of the Board of Directors
taken by a two-thirds majority of the total votes, suspend its activities
for an indefinite period, except for such transactions and procedures
necessary for the preservation and maintenance of its assets.

Article b

(1) The Board of Directors may, by a two-thirds majority of the
votes, agree to dissolve the Corporation, which shall continue to exist
until the final settlement of all its rights and liabilities. There shall
be no withdrawal or termination of any member's membership within the
period between the decision to dissolve and the completion of the final
settlement, and none of the assets of the Corporation may be distributed
among the members until payment of the debts of the Corporation.

(2) Distribution of the net assets of the Corporation among the
members shall be in the ratio of the shares held by each member.
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CHAPTER X

INTERPRETATION AND ARBITRATION

Article 45

The Board of Directors shall, by a two-thirds majority of the
total votes, adjudicate upon all disputes that may arise between the Cor-
poration and a member thereof, or between the members themselves, relating
to the interpretation or application of this Agreement.

Article 46

In the case of a dispute arising between the Corporation and a
‘member whose membership terminated, or betweem the Corporation and a
member during the liquidation of the business of the Corporation, the
dispute shall be referred to am arbitral tribunal consisting of three
arbitrators, the Corporation appointing one of them, the member party to
the dispute appointing the second, and the third arbitrator being appointed
by agreement between the first two. The decision of the tribunal shall
be by majority vote and shall be final and binding. Failing agreement
between the two arbitrators on the appointment of the third, the President
of the International Court of Justice shall be requested either to become
the third arbitrator or to appoint that third arbitrator without any
objection being open to either of the two parties.

Failing the constitution of such tribunal, the dispute shall
be referred to the International Court of Justice to adjudlcate upon it,
and its decision thereon shall be binding.

CHAPTER XI

FINAL PROVISIONS

Article 47

This Agreement shall be ratified by the participant governments
of Arab States according to their laws. The instruments of ratification
shall be deposited with the Secretariat of the League of Arab States,
which shall give notice of such ratification to the other contracting
States.

Article 48

Bach Arab State or country becomes a member of the Corporation
from the date of deposit with the Secretariat of the League of Arab States
of the instrument of ratification.
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Article l_fg

The duration of this Agreement shall be fifty years commencing
from the date of its entry into force and it shall thereafter become
automatically renewable for the same period unless members representing
two thirds of the total votes decide otherwise.

drticle 50

This Agreement shall enter into force one month after the deposit
of the instruments of ratification of a number of members whose total sub-
scriptions must not be less than 60 per cent of the total capital of the
Corporation. In witness whereof the duly authorized plenipotentiaries
have signed, their names being inscribed on this Agreement.

This Agreement was done at Baghdad om April 17, 1961.
Fori-  The Hashemite Kingdom of Jordan ... signed (Wasfi El Tal)

The Tunisian Republic

The Republic of the Sudan

The Iraqi Republic ees signed (NAgzim E1 Zahawi)
The Kingdom of S8audi Arabia «so signed (Abdalla El Tarqi)
The United Arab Republic eeo Bigned (Fakhir El Kiali)

The Lebanese Republic
The United Kingdom of Libya
The Mutawkelite Kingdom of Yemen

The Kingdom of the Maghreb (Morocco)

The Republic of Algeria.

The Kuwait Principality ess signed (Fiasal Al Mazeedy)
The Qatar Principality

The Bahrain Principality

The Syrian Arab Republic ... signed (George Taama)
on February 27, 1964.
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SCHEDULE T0 THE AGREEMENT FOR THE ESTABLISHMENT OF
THE INTERNATIONAL ARAB AIRWAYS CORPORATION

The shares allocated to the promoter members shall be the
following:

Ratio at promotion

The Hashemite Kingdom of Jordan 1%
The Tunisian Republic

The Republic of the Sudan
The Iraqi Republic

The Kingdom of Saudi Arabia

¥ u &

The United Arab Republic

The Lebanese Republic

The United Kingdom of ILibya

The Mutawkelite Kingdom of Yemen
The Kingdom of the Maghreb (Morocco)
The Republic of Algeria

The Kuwait Principality 15%
The Qatar Principality

The Bahrain Principality
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