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Pf.:EFACE 

~ile ~any vol~~es ~~ve been writtan about international governmental 

organizations, few have comprehensively explored tl:eir consti ty.tions on 

a comparative basis. Y et the coneti tutions of inter:-governmental ergani­

zations, such as the specialized agencies of the United Nations, offer a 

fascina ting field of study. This particula.rly true 7d th reference to 

their regulatory :functions "'·hich are of a legislative or c:uasi-legislative 

:rwture, rmd '?'chich involve, most inportantly, the C?J'!lendment of their con- . 

stitutive conventions, and the preparation, aëloption and promulgation of 

international regulations concerning technical rnatters of world-wide'appli­

cation. 

The.purpose of this study is a comparative review of the regulatory 

activities of the International. Civil Aviation Organization (ICAO,,p esta­

blished by the Chicago Conven tian of 1944) and of i ts predecessor, the 

International CoD:cission for Air 't-To.vigation (ICAN, establisl::ed by the 

Paris Convention of 1919). The analysis of the twenty-four years of ex­

perience of ICAN and the al:nost twenty years of e:xpE:rience of !CAO ;::rovides 

S1lfficient 6round for detemining ;;hether or not the new procedures of tre 

Chicago Convention brougl't an imp:rovement in comparison '.'ii th the Paris 

9rocedures. The stu.dy, however, does not purport to offer an e~austive 

description of all a.spects of the regula tory and related_activi ties of 

!GAN and !CAO. In arder to keep our study in a reaè!able size, we confine 
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our survey to the study of the regula tory fun etions of ICAN and ICAO as 

prescribed by the Paris au.d Chicago Conventions. 

The B.dministrative and judicial functions of bath organizations, 

as well as their organizational structures are therefore not included 

in our analysis. The rules of procedure of the various organs w~ich par­

ticipate in the law-making process, are si:nilarly omitted. Moreover, 

references to historical and political background are provided only to 

that extent as it seems neeessary for the understanding of the main 

tapie, even if this selt-limitation may deprive our .m1rvey of sorne en­

livening aspects. On the other band, relevant publ1:cations are indicated 

throughout, and special emphasis is given to all the facts and aspeèts 

which demonstrate .the influence of the Paris Convention and tre e~peri­

ences of ICAN upon the drafting of the Chicago Convention. 

The general introduction is designed to outline the development of 

international organizations, define the term "international legislation", 

e"nd accentuate the problems '.vhich in the survey will 'be U:tustrated by 

the examples o~ IC.Ar-T and !CAO. The substance of the study is · d±vided into 

two parts, one dealing wi th tl:::e regula tory function.s of IC_AN, and the 

other dea.ling ~d th tho se of ICAO. Bath parts &re ir-ltroduced by a brief 

description of the historical background of thé Paris and Chicago Conven­

tions. The conc~usions are given at the end of each section, i.e. a~ter 

the e:xa.mination of the procedures and pra.ctices in e.mending_ the Conventions, 

and those governing the adoption of intèrnational regulations. The final 

appraisal, summarizing our observations from a col'!'pa:mtive point of viev:, 
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appears at the end of the study. 
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INTERNATIONAL ORGANIZATIONS AND .. JllTERl!ATIONAL LEGISLATIÇP 

~· ·~ ,••, 
,,; .:· ... ..-...: ,15(.,:.1./J.,_·i.~~ cir'~";.oL"A-><-·.·., -: 



'.rhe term "international organization" embraces two quite different 

kinds or institutions, the "inter-govermuental organization" and the 

"non-governmental organiza tion". Aecordi~g to ordinary ~ceepted . usage 1 

"inter-go~ernmental orgartization" means an organization where States 

or governments are 'members, whereas the term tt_non-governmental organ!-

zation" means an organization whose members are private pers~• or 

associations.l 

This survey deals only with int~r-governmental organizations 

which are also called "public internat:ional organisations", "iDter-

national governmental organizations"~ or "interstate orga~atttns". 

"· With reference to the definition of the term"inter-gove~ental. 

organization" it.may be noted that theJbnternation~ Law Oommiss~i 

durinà its work on the codification of the law of treaties, was eon-

l The Yearbook or Intemat4oH± OrDQizat4o •. (9th.1~962/6.3} 1 
enumerates 147 inter-governmental organizations and.4326 non­
governmental organizations. <iii'(~ 



- 2 -

cerned with this problem. But it could not agree upon any one of" the 

proposed formulas which have been advanced by some of the members of 

the Commission.2 

According to Brier1y "an international organization is an asso­

ciation of States '\vi th common organe whiéh is establlshed by treaty"3. 

Hudson' s proposal reads as follows:. "An international organization 

is a body established by .a number of Statee, having permonent o:rgans 

with capacity to act wi thin the fields of i ts competence on behalf of 

those States"4. According to Alfaro "an international organization 

is an association of States whieh ·exercises political or administrative 

functions concerning vital common interests of the assooiated· States 

and which is constituted and reeognized as an international person"5 •. 

In the final draft, Lauterpacht called international organiz_!ltia:s. 

laconically "organizations of States"6. 

2} Histor;y of inter-governmental organization 

The history of public international organization hardly begiùs 

before the 19th century. Up to that time the intercourse between States 

2 Yearbook of the International Law CÔmmission vol. 1, 'lS-85, (1950). 

3 
Id. vol. 2, 223, (1950). · 

4 Id. vol. 1, S4, (1950). 

5 . Id. vol. 1, S5, (1950). 

6 
Id. vol. 2, 90, (1953). 

' ... -
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did not neeessitate the elaborate co-operation of numerous States, and 

was i;Jlerefore handled by diplQma. tic ehannels, at the very most by confe­

rences of the heads of State7. 

The beginning of inter-governmental co-operation in the form of 

permanent publie Co~missions, Offices, Bureaux, and Unions dates baek 

to the year 1Sl5 when the "P..hine Commission was created at the Congress 

of ViennaS. In 1S.38 the "Conseil Sup~rieur de Sant~" was established in 

Constantinople, and in 1856 another river commission, the "Danube Commis­

sion", was created9. While both river commissions were conferred with 

certain legislative powers10, the Health Council in Constantinople per-

formed only administrative fUnctions. 

The technical progress in the development of ~ternational communi-

cations and transport led to the establishment or other permanent organi-

zations. In 1S64 the "International Telegraphie Conference" was convened 

in Paris, and international institutions in the fields of postal service, 

railway and air navigation followed: the "Universâl Postal Union" (UPU} 

7 E. g. the conferences of the sovere~gris of the "European Concert" in the 

g 

9 

~thcen~ry. · · 

Hudson dates this development baek to 1864; Hudson, vol. 11 at lS of the 
introduction. Woolf states lSJS as the beginning; Internatimnal Governe-

. ment, !ôJ (19t1J). . · . · · · 

In the words of Ch. de Visscher, the Danube 
de toutes des institutions internationales"; 
des Communications 63,; (1924). 

Commission was "la doyenne 
see Le Droit International 

10 Bowett, at 6; Wilcox, at.2S6. 
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in 1S74, the "Central Office of International Transports" in 1S90, &nd 

the "Internaticnal Commission for Air N'avigation" (IC~r) ·in 1919. 

Besides these and the Lea.gue of Nations, many othe~ inter-govern-

mental organizations •·;:ere establisred after r:"orld V~ar 1, among ·;:hich the 

"International Labour Organizc;"tion" (ILO) .'TE.~ the most important. This 
1 

devclopment of internati·:)nal organization was rete.rded during .the time of 

""'orld ~'!ar 11. However, after "":"orld "'!ar 11 this tendency of States to create 

international organizati:::m~, v:aE once more followed. Besides the United 

Nations a great number of nev; or rucceeding "specialized agencies" of 

univerEal cha.racter were established, ~mong 'l':'hich t.'he "International Civil 

Aviation Org~.nization" (ICAO) which is the successor of IC~T, took pride 

11 of place. Since then the tendency has been towardE the establishment 

of regional organizations: mili tr .. ry pacts, free trade zones, custom unions, 

development organizations, etc. 

The need for co-operation in technical, cultural ~~d social matters 

guSra.ntees the suçcess of the se specialized agenciés12 which an· PJ'!Ierican · 

. l"' '.'l'ri t~r ealled "prophetie cYamples of future -,.·orld uni ty" ~. On t!'te ether 

ll Besièes ICAO, IT..JO and UPU, -there are the follovdng specialized agencies: 
the Food arrd Agriculture Organization (FAO), the Intergovernmental ~.~ari­
ti<1le Consultative Orgrmization (DKCO), the International Telecommunica­
tions Union (ITU), the United N~'Ltions Educational, Scientifi'e end Cul tu .... 
ral Organiza tion (UNESCO)~ the 1':7orld He al th Organiza ti on (mo), . the ':"or Vi 
Meteorological Orgmization (WMO), and tl'le '\""orld Bank( consisting of four 
different organizations). The Inteil'fl.a.·t:i.onal Atomic Energy Agency (If..EA), 
which has an autonomous sta.tus, also works in close co-operation with U.N. 

12 
Despite his eÀ~remely ~ritical attitude, Ross reeognizes tre success of 
a funcjional approaeh in international laYJj see Am. Soc'y Int'l. Proc., 
208, (1956). . 

!3 Wilcox, at 286. 



- 5 -

hand, in the p.uiBty poli tical field14, the League of Nations did not sur-

vive all its crises, and the United Nations may one day share the same fate15 • 

.3) International Consti tutional Law 

An inter-eovernmental organization is created by treaty or agreement 

between Statesl6. The only exception to this nrinciple is the Nordic 

Council which was crsated by parallel legislation in the Seandinavian 

countr~es and Iceland17. By virture of such international. convention, 

or by parallel national legislation, certain powers -- signifying the 

synonyms of "competence", "jurisdiction" and "authority" -- are delegated 

from the contracting States to the international organization. 

As a rule such an international convention contains also the consti-

tutional provisions under which the international body is to work. These 

14 But Scelle stresses the political implications for every international 
organization: "La distinction entre conventions d'ordre poli tique et 
d 1 ordre 5conomique ou social. •• ~tst de nature arbitraire". See 11La 
RJvision dans les Conventions gèn~ralesn:, 42 Annuaire de 1' Institut 
de Droit Int'l, 18 (1948). 

15 
At the 195.3 meeting. of. the Academy of Politiéal Sciènce, the question 
on the agenda was ~T: success or failure?". It is characteristic that 
many speakers dealt v:ith non-political co-operation in order to prove 
success. See 25 Acad. ~ol. Sei. Proc. (1953). 

16 
The terminology as used herein follows the .\:merican practice. The word 
"treaty" means an agreement ratified by Parliament or Senate and includes 
any-agreement whën so ratified. The word "agreement" includes all other 
forms of agreement bet~-::-eep. States which are also called "executive agree­
ments". See Hearings, at 49. 

17 
See Soren.sen, "Le Conseil Nordique", 59 Rev. G~n. Dr. Int'l Publ.,; 65/66 
(1955)~ ' 
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provisions are determined. by the aims Eœd parposes or the convention. 

Juridiêil research coneerning the constitutions or international 

organizations is called the study or "internationaL constitutional law"18• 

It covers such. matters as the legal status or the organization and its 

personnel, membership, composition and structure or the organs, their cam~ 

petences and procedt~:res, rights and obligations ormember States, rinan-

cial questions, etc. 

The most striking feature in the development of international organi­

za ti ons in this . connection is the dec~ine or the rule. o( unanimi ty which 

is inherited from the classical. form or inter-state relations. This prin­

cipil.~ -- an expression or the doctrine or State sovereignty -- was a.ûbsti-

tuted by the majority·rule, enabling the new international bodies to achieve 

their tasks independently of the consent or every member State. This pro-

gress is or great importan·ce for the procedures which govern the normative 

fUnctions or sucb organizations. 

The int~duction or the rule or mâjority decisions in inter-govetn-

mental organizations mefiDt that the States to a certain extent subscribed 

to a limi~tion or their sovereignty. In principle, however, State sover-

18 But' Opsahl suggests to u:s.e "more modest terms"; see "An international 
constitutional Law"? ~0 In~ 1 1 Comp. L. Q., 784 {1961}. 
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eignty in f'a.ct is still mainta.ined as the States_ may at any time with­

draw from the obligation~ imposed by the convention.19 

II): Tnternational. :l'.aègi,slatisœ_;. .. 

The delegation of,,certain. powers from the Statès to. these-i ilhter­

governmental organizations, coupled with the introduction of the majority 

rule, justifies the application of the term "interna_tional legislation" 

to the work of soma of these institutions which possess not only admini-

strative but also legislative powers. 

1) · The term "interna.tiônal legislation" 

To avoid misunderstanding, it must be noted that the term "inter­

national legislation" is often used in a metaphorical sense and not in 
. - ' 

the proper meaning of the w~rd 11legis~ation11 • This term, for i,nstance, 

is very vaguely applied by Hudsgn whq identifies th~ t~tality of all in­

ternational treaties and multilateral agreements as "International Legis­

lation". He says that "thel.term international legislation seems to des-

cribe, more accurately th~ any other, the c_ontribution of international 

conferences at which States enact a law which is to govern their relations"20. 

19 Wi1cox, at .308. Patter, An Introduction for the Stud o.f In.tamatiana.l 
Organisations 192 (5th ed., -1~ • See also von der Heydte, Voelker.recht 
vol. 1, lOO (1958). · 

20 Hudson, vol. 11 at 1.3 of the introduction. 
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Brierly, Briggs, Cooper, Eagleton, and Merle confirm the same way of 

21 
application. of the term • Also ~~cNa.ir follows this terrninology, al-

though he is well a"?are of the rn.etap'horic meaning of such ~m applica­

tion of the terrn~2 • 

There seems, nevertheless, to be no compelling reason for following 

this application of a clear term. The term "international legielationn 

should be applied only to the normative fUnctions of international organi-

zations which have power to enact rules ~- in relation to their consti-

tutive conventions and technical annexes -~ when such rules are binding 

23 
on all the parties to the Convention, whether they assent to i t or not. 

Altbough this rest:r.;tctive use of the term does not find·support 

among the leading v;rriters, there are sorne lega,l echolars who have made 

extensive research in the field of international constitutional law, 
24 

prefer sueh a restrictive application of the term 

21 
Brierly, The Law of Nations 96, (6th ed. 1963) ;. end The Basis of Ob-
ligations in !'Atfïl:t'ljl!l.:tional Lç,.?J ~14, (1958); Briggs, "The UN and interna­
tional Legislation", 41 Am. J. Int'1 L. 4.35, (1947); Cooper, "Air Tre.ns­
port international Legislation", Co1lected Papers, vol. !, No. 11; 
::ragleton, International Government 191/Ï92 (2nd ed. 1948); Merle, "Le 
Pouvoir r~glementr:dre des Institutions Intsrnationales", 4 Annuairè 
Fran~. Dr. Int'l 342 (1958)~ 

22 
McNair, "International Legislation", 19 !m'la L. Rev. 179 (19.34). 

23 Contra Brierly, op. cit., at 96, 'F.ho states that "an international legis­
lature, in the sense of a body having power to enact new international law 
hinding on the States of the world or on their peoples; does not exist". 

24 Jones, "Amending the Chicago Convention and i ts technical Standards: 0an 
Consent of all Member States be eliminated?", 16 J. Air L. & Com. 186/187 
(1949); Mankiewicz, "Le R~le du Conseil de 1 10ACI co~~e Administrateur des 
Services de Navigation Aérienne", 8 Rev. Fran~. Dr. A~r. 223 (1954); 
?ignochet, Bt 103; ?otter, op. cit. supra note 19, at 209; Fiches, at 59. 
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Following the restrictive interpre~tion of the term •interna­

tional legislation", this term should not be applied to in:tern:ational 

t~eaties and agreements, since they are enacted at diplomatie confer-
< 

ences where States give freely and voluntarily their cont,Jent •. This 

kind of law-making may, .if at all, be called "quasi-legislati~25. 

The same applies to the activities of international organizations 

which have certain regulatory powers without.legislative competence. 

Thi~ type of regulatory authority can be called "quasi-legislativen26 

or "pre-legislative". 

2) Specialized,.-agencies with quasi-legislative- competBnr&&:t. 

The distinction betwe_en leg;islation and quasi-legislation 'is of 

relevance for two important·~rmative functions of international or­

ganizations: the amendment of their constitutive conventions, and the 

promulgation of international regulations. 

Legislative authority of international organizations is :more the 

exception th~the rule. Most of the specialized agencies apply the 

"consent principle"27 which deprives them of true legislative competence. 

25 Gascon y Marin,- utes Transformations du Droit a~istratif i!nter­
national", 34 Recueil des Cours de l'Acad. Dr._ Int•l 27 {193d). 

26 . - -
Morellet, Legal Offic~r of ILO, as quoted by Gascon yMarinJI id. at 
3l. Contra Sëelle, __ Org~isation Intgrn}tionale-du Tra.vail_tl le Bur-
eau Internati~al du:.~vail; Jl (1930 • . -

27 Bowett, at 330-332. 
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This princip!~ means that amendments and regulations When adopted by a 

ee~tain maj ori ty (as a rule a two-thirds maj ori ty}, are no_t bindi:D.g 

on dissenting members. 

Amending the cœ&titu:üve convention 

Wi.:t.h re~ard to the amendment of the constitutions of the special­

ized -ageneies, _only the constitution of ILO (Art • .36) prescribes the 

consent principle for all amendments?S. The !CAO (Art .. 94 para. a) 

and the IMCO (Art. 52) are supposed to apply the consent principle '\.-

as a rule. Most of the specialized agencies use the consent method for ~· 

amendments wbich involve new obligations for their membere: the FAO . . 

(Art. 20), UNESCO (Art. 1.3), UPU (Art. 29), and WMO.{Art. 28). !he-

consent principle which is the general rule of interq.àtional law for 

the revision of treaties, is rolro applicable to ITU1 s amending pro­

cedure as its constitution is silent on the matter (Art. 4). 

Adopt~on of tptern~~ional regulations 

With regard to the adoption of interaational regulations, most 

of the specia.lized agencies appiy exclusively the consent principle 

which makes these regulations only reaommendatory. However, they have 

different legal effects and as such they may be categorized into three 

kinds. One category consists of mere recommèndationawhieh·ma.y or 

not be accepted at the diseretion of eaeh State: the FAO (Art. 4), 
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IAEA (Art. 3), IMCO (Art. 16). Another category con tains regulations 

·,whioh must be brought before the competent legislative or executive 

.authorities of the States: the ILO (Art. 19), UNESCO (Art. 4), and con-
.( '.J:. j . 

. :~~ming conventions and agreements also the WHO (Art. 20). ·The third 
r·, 

c'-tegory consi:sts of regulations which need .notific~tion if they are to 

be disregarded by the States29: the ICAO (Art. 37/38):30, WHO (Art. 21/2?), 

VIMO (Art. 7/8). All the .• abÇ>ve agencies -- except ICAO under Article 12 

of the Chicago Convention-- do,not possess legislative power in their 

regu'!.atory functions. Their regulations are reco..,,.,endaticns for paral-

lel national legislation. 

The regulations of the ITU and UPu which do not fall into one of 

. the a~ove categories, are of a special nature. The constitution of 

the ITU seems to confer on its regulations the character of international 

legislation (Art. 14, para •. 2, and Art. 21, para. 1/2). However, the 

regulations become binding only when they receive the signature of the 

member States, .and in signing them the member States may make reserva­

tions tg the regulations?1 It is therefore contended that ITU's regu-

lations also have only the character ~f quasi-legislation. 

Wi th regard tc the UPU i t is qui te difficul t to determine whether 

its regulatory nActs" fall within the category of quasi-legislation. On 

29 Thisdevice is called "contracting-out" or "opting-out". 

3° Contra Bowett, at 125. 
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the other hand its Aets must be signed and ratified by ~he· member States 

(Art. 25, pa~. 1), and the ConventiGn of UPU provides that notwithstan­

ding the refusai of anr member State to 1"11tify the new Aets, they will . 
• 1 

be valid amont those States thàt have ~atified them (Art. 25, para. 4). 

These two features seem to identify TJPtJ•s regulations as quasi-legisla-

tion. On the other_hand, the Convention provides that the new Acts 

supersede the earlier Aets (Àrt. -25, para .. 3). Thus the. decision of 

the màj?rity overrules the dissenting members. These last do not have 

the option of ratifying the na~ Acts or continuing t0 be bound by the 

old Acts now superseded •. One may therefore say that the regulatory ac-

tivities of the UPU fall short of international legitslation. 

.'3) Specialized agencies with legislative competence • 

International legislation is made by v:iztue of the. 1r.legislatiWe 

principlew.'32~ This ~rinciple means that amend$ents or regulations 

when adopted by a certain majority, are binding on all members, dis­

senting members included. 

Amending the constitutive conventions 

With regard to the amendment of their corîStl.tutions, sorne of the 

specialized agencies apply the ~egislative prineiple. There are two 

31 
Despit~ the wording of Art. 21, para. 1/-2 of the Convention • 

.'32 Bowett, at 330-332. 
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agencies which bave legislative competence in amendirfg all the provisions· 

of their constitutions: the IASA (Art. 18) and the ~0 (Art. 73))3• Most 

of., the. agencies apply a combination of the legislative principle and the 

consent principle, depending on the importance of the amendrtlent, as 11as 

shawn earlier. 

However, t:he !CAO (Art. 94, para. b) and the IMCO (Art. 52) possess 

a deviee which --if applied -- creates a'deofacto and not a de-jure binding 

force. These two agencies1 when &.mending their constitutive èonventions, 

in certain cases could. confront their membérs with the alternatives of 

either ratifying or withdrawing from the organization. 

Adoption of internationaL regulations 

With regard to the adoption of international regulations, only a 

few international organizaticns apply the legislative principle.· The 

most progressive organization vms ICA0 1 s predecessor, the "International 

Commission for Air Navigation" (ICAN), w};ich was called by a l''rench writer 

"l' o.rganisme le plus &volu~n.34. 

At present the ICAO constitutes the only specialized agenéy with 

legislative competence in its regulator;r functions, and that too is oJ;J.ly 

33 Concerning the WHO, see Arbab-Zadeh, ~D-~;=:.:r.:~=::-==:.;.:;:~:::=-=:.::::::~ 
heitsorganisation zu den Jitgliedstaaten 

34 . 
Pignochet

111 
r 
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under the exceptional case of Article 12 of .. the Chicago Convention. 

It was sbown earlier that !CAO' s regulations are subject. to the appro­

val of its members, and as sucb it possesses onl;y a quasi-l~gislative 

competence. Bu.t this is .true onl;y in regard to the application of 

the regulations as far as the national airspace is concerned. In re-

gard to the airspace oy~r the High Seas, the provisions~of Article 90 

in conjunction ,ith Article 12 make ICAO's regulations effectiye with-

out any addi tional appr.q.val by the member States. This combina tien of 

majority rule and binding force u.pon all lliember States makes the !CAO . . 

an international legislatUre in respect of the •Rules of the ·Afr11for 

Oivilllli\.V'iation over the High Seas35. 

4) Implementation of inte!'9!tional leg~sla~ion 

The expressions "binding f.o~" and "binding UJ'On mêmber States" 

do not impl;y tha t internationally enacted rules. -- amendrilents to the 

constitutive conventions and international regulations -- are ipso 

. . . 36 facto law of the countr;y in the States concerned. 

The mere delagation of legislative power to an international au-

thority can only result in an obligation under international law to 

implement those amendments and regulati~s37• For that reason all 

35 See pl.4~ infra. 

36 "la . . . . 
Legis tien "pro f()m interne" in the words of Kunz, "General inter-
national Law and the Law of internati-onal Orga.nizations", 47 Am~ J. 
Int•l. 460 (1953). 

37 
Bowett, at 120. Contra Deh~usse, La Ratitieat1Pn des Trait6s, 37-39 
(1935). See also his· bibliographr~ . < · itL;.;fKi::., , / 

't' '· • ~-- t 



- 15-

international legislation requires the additional ~et of transference 

from. the- international level to the natiomù level. Such procedure~ 

could'be called "implementatiOn" wbieh embrace~ "transformation" and 

"adoptionn.38. "Transformation" means incorporation of international 
•., 

;•'c••'< >: 

law by the creation of parallel norms of :tmmicipal law, while "adop-

tion" means incorporatidrl pf international laJLas it is by an "order~· 

of application•.39. This a~1; ·of.implementation is an indispensable 

part of the procedure of internati~nal legislation in order to give 

these internationally enacted norms the necessary legal force Within~·· 

.the. boundary of the States concerned, even if' the nol'l'!ls ·are self-exe­

cut:ing in character40. Only supra-national institutions ca.n ena.ct 

rules and regulations .. wbich have .ips~faeto municipal force41. 

However, the States are utilizing two different deviees whièb 

m8.ke ·ad hoc implementation of eaeh amendment or regulation unneces­

sary. Such simplifications of the implementing procedure facilitate 

.3S In Yrench •acte-condition". The terms "specifie reception" and 
"acception~ are also used. 

39 Seidl-Hohenveldern, "T~ansformation or Adoption of international 
Law", 12 Int 11 C.Omp. L. Q.&!(l. 962). 

40 "Self-executing" or "self-executory" mean1!f- a regulation complete 
in i tself' which requireS· no further a-etion by the legislative or. 
executive body to clarify it or render its provisions operative. 

41 It seems that Bowett applies the term 11intemational legislation" 
only to supra-nation8.1 legislation. Bowett, at 120. 
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greatly the rapid execution. of international regulation~ whicr. helps 

to bring the international standards and practices up-to-date. 

The first nethod conca~s States ·arhose dortestic la\iS make inter­

national legislation rm.inicipally effective42. Fo.r such States the ra-

tification of the basic treaty constitutes a blanket apyrova.l and as 

such an anticifla ted implementation. of all further regula tians which 

will be elaborated by the internati.onal organization und€;lr thatjreaty. 

No further action by the nationalle~islature. or executive body is then 

required. In such cases the international regulatiqns need only a mere 

official announcement to render them binding on the public in general. 

This requirement is necessa.ry because no legal norm can be binding on 

any citizen of any State unless duly published'in the official gazette 

of the State concerned43. 

The other method is to delegate Legislative power to the execu-

tive which implementa the international regulations by Order in.Coun-

cil or statutory orde~·s. This method was applied by most of the mem-

ber States of ICAN and is continued to be applied by most member States 

of ICAO as far as its regulations are concerned. 

Since the States utilize different methods in implernenting inter-

national legislation, the question whether in a particular State an 

42 
See Seidl-Hohenveldern, "Relation of international Law to internal 
Law in Austria", 49 Am. J. Int 11 L. 468 (1955). 

~- . -
Except in the case '.'There the constitution prescrlbes the direct a.p­

. plication of the general principles of international law (Art. 25 
~est Germany; Art. 9 Austria; Art. 10 Italy). . 
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amendment or international regulation has an automatic municipa\tforce in 

additio~ to the international binding effect, must be ascertained by an 

examination of the constitution and the laws of the State concerned. 

In conclusion therefore, it is noted once more that in âny case inter-

national legislation needs implementation into national law. Even the so­

called "ipso facto" or "automatic" municipal fore~ of international legis­

lation is based upon an implementation whieh is done a priori for that 

purpose. Consequently one may contend that even supra-national legislation 

is qualified by this rule, for the treaty !hich ereates ~eh organization, 

embolf~s an a priori implementation of the succeeding legislation. 

An explanation of the legal terms deseribed above was eonsidered im­

perative for an analysis of the regulato:cy_ funetions of the two universal 

in~e:r-g.overnmental organizations in the ;field of .aviation. Having attempteQ. 

to ful~il this neeessary task, a s~dy of ICAN and ICAO may now be. ttnder­

taken in the light of ~he for~going legal definitions. 
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PART Ill 

A) The Paris Convention and ICAN 

In 1910 a first attempt had been made by 19 European States to 

draft an international air convention; but unanimous agreement on a 

definitive text could not be reached. The idea to lay down the ~rin-

ciples to serve as the basis for uniforrn national regulations was re-

vived at the Peace Conference of 191~,. A. special Aeronautieal Cornmil!i-
1 

.S~l,L of the Peaee Conference was appointed , con sis ting of two repre-

Sentatives of each· of the Big Powers France, Great Britain, Italy, Japan 

and the USA, and of one representative of eaeh of the following States: 

' Belgium, Brazil, Cuba, Greece, PfN!'tugal, Rèumania and Yugoslavia. This 

Commission prepared the final draft for the "Convention for the Regula-

tion of Aeria1 Navigation" which wa~ approved -- with three minor alte•. 

rations -- by the Supreme Counci1 of the Peace Conference on October 13, 

1919. 2 

In 43 Articles the Convention dealt with general principles regula-

ting air navigation, nationa1ity of aireraft, certifioates of airworthi-

ness and competency, admission of ~~rcraft or contrac.ting States above 

1 Also called the "Aeronautical Conference". 
2 

The Convention entered into foree on July 11, 1922. 
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the territories ot other contraotfng States, rules to be observed on depar-

ture, wh en under way and on landing, prohibi ted transport, general arrange-

ments to be made by all the contracting States to further the development of 

international air navigation, possible disagreements and their mode of 

settle;ment. 

Appended to the Convention were ejght Annexes for the regulation of the 

following ma.tters: display of nationality and registration marks on all a.ir-

craft (.Annex A), certifioates of tcirworthiness {Annex B), log..::.:books. (.ll..nnex C), 

lights and signala, and rules for air traffic (Annex D), certifioates and li­

c~nêes for pilots (AnnexE), international air navigation ~aps (Annex F), 

collection and dissemination of meterological information (P.nnex C), and 

customs forma1ities {Annex H). 

The Convention also provided for the creation of the "International Com­

mission for Air Nàvigation" {ICAN). The Commission met at the commèncement of 

its activities every four months, then every half-year, and finally about 

e'Very ten to twelve months. It waf charged wi th ensuring the application of 

the Convention a.nd its evolution by proposing in due course to the contracting 

States the amendments called for by the development of international air navi-

·gatien, and with adopting the technical regulations to the requirements of 

air traffic. Most of the preparatory.legal 1'1nd technical work was done by 

several Sub-Commissions which were composed of experts designated by the rep-

resentatives on the Commission. 'the Sub-Commisei.ons met in the intervals be-
, ' 

tween the sessions of ICAN to prepare the material for adoptionin the Commis-

sion. The Secretariat of ICAN with its seat in Paris did all the"administra-

tive work. One of its major tas~ was th~ _collection and dissemination of in­

formation, a knowledge of' which was indispensable for international écir trans-

port. 
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B) Amending the Paris Convention 

I) The Provisions of the Paris Convention for Amendment 

There were four draft-Conventions before the Aeronautical Commis-

sion of the Peace Conference of 1919:_ the American, British, French and 

Italian drafts3• Neither the French nor the Italian proposals contained 

provisions for the establishment of a permanent civil a~iation. organiza-

tien with regu.latory powers. Only the American and British dr~.fts con-

ceived the idea of a permanent Commission, following the pattern already 

set i.."l 1910 by the first international aeronautical conference. 

1) The adoption procedure 

The Brl. tish proposal which was closest to the final text of the 

Paris Convention, contained in Article 24 of the first draft (Art. 23 of 

the revised draft) provisions concerning the amendment of the Convention. 

According to the British proposal, the Commission "shall be empower~d ta 

receive proposais from and to make proposais to any of the contracting 

States for the modification or amendment of, or for additions to, the 

provisions of the present Convention, and to notify alterations adoptedft. 

3 
Pignochet, Riches and Roper are the only writers \vho have dealt ·.dth the 
travaux pr~paratoires of the Paris Convention. Rowever,none of them men­
tions the Italian draft. For the 'English translation· of the Italian draft, 
File No. 1395 (C-6). F'or the E:nglish translation of the It'rench text, see 
id. (C-3). 
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These proposals "must receive the unanj.mous assent of the contracting 

States before they are adopted as alterations to the present Convention". 

They "shall be treated _as though they fo_rmed part of the present Conven­

tion"4. It seems that the British proposal -- nhile applying the classical 

consent p~inciple -- did not only envisage the adoption of · propos~ls, 

but also of the amendments themselves, without the req.uirement of fur­

ther ratification. 5 

The American draft corresponded to the Mritish concept in applying 

the consent principle. According to Article 25 and 26 of the US draft, 

"this Commission.is empowered ••• to examine proposals for any modification 

of the provisions of this convention, to recomr:1end such modifications 

as may seem necessary ••• ". "Th~ provisions of this convention ••• may be 

modified at any time after agreement between the Contracting States"6 .. 

However, during the discussions at the Aeronautical Conference the Am-

-erican delegation s.dvaneed the idea that the proposals. for· ame.ndments 

should be adopte~ by majority vote in tbe Gommission.7 It was fear~d 

4 File No •. 1395 ( C-4, C-l). The First British draft ( C-4) is erroneausly 
filed as an American draft in the US National Archives and Records 
Service (Record Group No. 59), Arnerican Commission to Megotiate Peace). 

5 
Jonet, "Arnending the Chicago Convention and i ts technical Sta:ndards: 
Can Oonsent of all Member States be eliminated?", 16 J. fl~r L. & Com. 
l9S (1949). 

G File No. 1?95 (C-5). 

7 Documentation at 60. 



that the work of the Commission migbt be paralysed by onë dissenti~g 

member State in a case where a~ending the convention would be desirable 

or even necessary in the opinion of all ether member States. 

The Aeronautical Conferenca followed the American approach and in-

serted fn the final dratt the majority rule which was qualified by the 

requirement of a two-thirdsmajority. This provision became part of 

Article 34 of the Paris Convention : 

"Any proposed modification of the Articles of the pre-
sent Convention sball be examined by ~he ~ntern~tiona~ 
Commission for Air Navigation, whether it originates with 
one of the contracting States or wi th the Commission i t­
self. No such modification shall be proposed for adopt-
tion by the contracting States unless it qhall have been 
approved by at least two-thirds of the total possible votes"ft 

Rowever, the consent principle was inserted in the ratification proce­

dure in order to make the draft acceptable to avery State: 

"All su ch modi:fïca.tions of the. ,Articles of the Convention 
••• must be formally adopted by the contracting States before 
they become effective". . 

It was hoped that dissenting States_would not stay outside the general 

acceptance of amendments adopted in the Commission. 

8 . ' . ' 
P'~r t~;· téxt of the Paris Convention. se.e Hu.dsœ, :v.ol. ·1,, at 359. 
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· 2) The voting provisions \ 

The provisions dealing ·.Yi th the èistribution of the voting power 

are of special interest. The rne:nbership of the Commission v{ould con-

sist,. according to the British proposal, of "two representatives each 

of the .USA, the British ]hpire, France, Italy and J~pan, ·dth five re­

presentatives elected by the other contracting States -(vd.th delegates 

répresenting technical and local interests as required)"9 •. In such a 

rnanner a permanent :najority for the five Big Powers was safeguarded. 

The Arnerican draft proposed the sarne composition of the Commission as 

suggested by the British draft convention. 

Oblections by the minor powers to their partial exclusion from the 

Commission led the Aeronautical Conference to modify the~e proposals10• 

The final draft subsequently guaranteed represent-ation on- the Gornmission 

for every member State: 

The Commission shall be composed of "two representatives 
of each of the following States: The United Stat~s of Am­
erica, France, Italy, ~~d Japan; One representative of ureat 
Britain and one of each of the British Dominions and of 
India; One representative of each of the ether contrac-
ting States" (Art. 34). 

9 Art. 2.3 of the revised draft. File No. 1)95 ( C-1). 
10 

The critical remarks of the representatives of Brazil, Portugal and 
Yugoslavia are SWThùarized in Docume~tation, at 56. 
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However, in order to ensure a permanent majority fo~ the Big Powers 

in the voting procedure, the. follo~ing provisions ~ere inserted in 

the Convention: 

"Each of the five States first-named (Great ·Brl:tain, the 
British Dominions and India counting for this purpose as 
one State) shall. have the least whole number of votes* · · 
which,_ when multiplied by five, will give a product ex­
ceeding by at leaet one vote the tota;L number of 'votes 
of all- of the other contracting ltates. 
All the States other than the first five named shall 
ea(th have orie vote" (Art. 34). 

·Since the United States never became member of ICtN, only four Powers 

shared more than one half of the votes. 

3) Criticism of the·voting provisions 

Objections against thi~ inequality in representation and especially 

in voting had be_en raised as early as 1919 by the delegate Qf Cuba, M. de 

Bustamante11• He correctly pre~cted the effect of these diseriminatory 

provisions u~on the former neutral States which, indeed, re:f'used to join 

ICAN until they were accorded equal status with the Great Powers. In the 

words of Lycklama A. Nijeholt the preferential treatment of the Big Powers 

was "incompatible with the equality of sovereign·states, which is the only 

sound basis of international intercourse"l2. Schenkman call~d it "~un- . 

11 Roper, at 173. 

12 Lycklama A. Nijeholt, "Commenta on the Aerial Navigation Convention. 
1919", I. L. A. Rep., 29th Conf., at.419 (1920). ·· 
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happy mistake of this organization•l3, and F. de Visscher considered 

this stipulation as one of the reasons for th,e S1!14ll mêtnbership which 

amounted to 22 States in 192714• 
1 . 

Indeed, the plâepopderance of the five great Powers constituted a 

serious obstacle for other œ tions to j oj.n ICAN. Al though weighted rep­

resentation and voting in int_ernationaJ,. o~ganizatioris is today through-

out acceptable and accept~d15, such procedure must1nevertheless, be rea­

sonable in the light pf the responsibili ties of the organization concerned. 

lt seems quite understandable that the great Powers -- as the most ad-

vanced in aviation -- wanted to have a safeguard in respect of the leg­

islative function o.f IC.AN16• In fact, this legislative competence of. 

ICAN was confined to the technical matters as will be demonstrated later, 

and did not embrE:J,ce the procedure for the amendme_nt of the Convention 

where the consent principle applied. The requirement of ratification 

by all member States was, of course, safeguard enough. 

'4) Nece§S§U7 alterations in the voting provisione-

Since the ex-neutral States17 insisted upon reviSion of the voting 

1.3 
Schenkman, at 42. 

· 
14 

F. de Visscher, "Le Droit International de la Navigation A~rienne 
en Temps de Paix", 8 ~ev. Dr. Iiit"l. t6g. Comp. 182 (1927). 
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provisions as condition for their adherence, in 1923 the Bij Powers 

put an end to their privilegeQ. posi tien. By the amending Protocol of 

June 1923, they consented to the following important modification of 

the Convention: 

"Eaeh State represented on the Commission (Great 
Britain, The British Dominions and India eou.nting .· 
for this purpose as ane State) shall hava. one vote"~ 7a 

In or~er to preserve the control of the Big Powers in the legislative 

field, a veto-privilege was inserted in the voting procedure for the 

amendment of the Annexes. This alteration shall be dealt with, later. 

State may have not more than two representatives on the Commissiontt_l7b 

fince no State had more than one vote, the new amendment did not change 

the ~oting pow~rs in the Co~~issiori. 

Ji'inal modif.i.eation of' tm:r representation and voting provisions of 

the Paris Convention was brm:tght about by the Protoeol of December 1929 

16 See p. S8 infra. 

17 Denmark, Finland, Netherlands, Norway, Spain, Sweden, Switzerland
1 .;...,. and Estonia, Latvia and Monaco. 

17a Hudson, vol. 1, st 3Sl. 

17b rèl~"''~·t·3s7. 

•')-, :, 
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which put an end to the inferior statu~ of the British Dominions and 

India. The new text of Article 34 granted _them a eompletely equal 

status: "Each State represented on the Commission shall have one vote".l7b 

The above alterations have not been the only. amendments to the 

Paris Convention.. Certain provisions of the Convention necessi tated 

revision soon after ICAN came into being, while some other provieions 

required revision for political or technical reasons at a later stage. 

II) Ibe Amendments to the Paris Convention 

In this Chapter all amendments to the C~nvention will be reviewed. 

They will be dealt" with under the point of view of whether the provi-

sions_ for.amendments of the Paris- Convention satisfied_the needs of 

such a Convention. 

1) 'l'he Addi tional Protocol of May 1920 

Already during the process of ratification an alteration of the 

.Convention appeared to be unavoidable, should the former neutral States, 

which had been excluded from the Aeronautieal Conference, ever beeome 

parties to the Convention. ln November 1919, Switzerland filed the first 

c . 
17~: Hudson, vol. at 391. 



official criticism of the Convention1s, insisting upon am. alteration of 

Article 5 which reads, in its original text, as follows: 

"No contracting State shall, except by a special and 
temporary authorisation, permit the flight above its 
territory of an aircraft whichdoes not possess the 
nationality of a contracting State•. 

Switzerland wanted the right to conclude long-term bilateral agreements 

with neighbouring ex-neutral and ex-enemy States which were not par,ties 

to the Convention19. Under Article5~oweve~yf1Switzerland became a 

member bf ICAN1it could grant them ad hoc permits only. In December 

1919, at a Conference in Copenhagen, six other ex-neutral States -­

Denmark, Finlând, the Nether~ands, Norway, Spain, ànd Sweden -- joined 

Switzerland's criticism20• Estonia, Latvia, and Monaco also asked for 

the amendmen t 21• 

As this time the Convention was not yet in force; in arder to 

. avoid delay, the Aeronautical Commission of the Peace Cott'ference was 

reconvened. The Commission dl"afted an Additional Protocol wh~ch met 

~ ~ 
Roper "L'Origine de la Convention Aerienne du 13 Oct. 1919, son Ex-
tension p:r6gressive de 1922 '\. 192S et sa R. évision", 1,3 Dr. A,lr. 559(1929); 
"La Commission Internationale de Navigation Aérienne", R(v. Gen. Dr. Alr. 

19 ~2 (1932). ' . 
· E.g., with Germany, which as an ex-enemy State was practically excluded 

0 from ICAN (at least at this time): see Art. 42 of the Paris Conven~n~ 2 Kroell does not mention Finland and the Nether~ands; Tri~t4 de Droit 
21 international nublic aErien, 44 (1934). 

These States are mentioned only by v.d.Berch van Heemstede,"Les Modifi­
cations app&~~es~ la Convention aérienne in~ernationale de 1919: sont­
elles suffisa~tes?" 9 Rev. Jur. Int 11.Loc. A~r. 537 (1924). 



the dem.ands of the ex-neutral States. It should be emph~sized that 

this action was quite unique considering that the Convention had not 

yet entered into force at the time of its alteration. 

The Additional Protocol brought a rathe~ unfortunate solution to 

the problem created by the strict provision of Article 5. An amand­

ment of Article 5 was unfeasible at 'this time, since the Convention was 

still in the process of ra.tificaticn. Therefore, the Addi tional Pro-

tocol did not change the wording of the original text but merely per-

mitted derogations from the principle: 

"The Righ Contracting Parties declare themselves ready 
to grant, at the request of signatory or adhering States 
who à.re. concerned, certain derogations to Article 5 of 
the Convention, but only where they eonsider the reasons 
involved worthy of eonsideration ••• n22 

Thes~ derogations, however, had the same effect as an amendment to the 

Convention. They had thus to be submitted to the same :trocredure as a:n 

amendment of the Convention: 

"The International Commission for Air Navigation will 
examine each request, which may only be submitted for 
the acceptance of the contracting States if it has been 
approved by at least a two~thirds· majority of the total 
possible number of votes ••• 
Each derogationwhich is granted must.be expressly ac­
cepted b~ the contracting States before coming into ef-
feet ••• " 3 . 

22 Hudson, vol. 1, at 376/~77. See also Roper, at 59-62; Tricaud, at 29. 

23 Ibid. See also 1 Off. Bull. 21 ("1922). 



- 31-

The Protocol was ratified simultaneously with the ratification 

of the Convention. Bath instruments entered into farce on J~y 11, 

1922. ICAN, which was established on the same day, was subsequently 

deluged with requests for derogations to Article 51 as can be seen 

from the Official Bulletin of ICAN for the y~ars 1922 to 1926. 

2) The Protocol of October 1922 

To bring the complicated procedure introduced by the Additional 

PrGtocol to an erld, the French delegation ;tn .·1,22 proposed that Article 

5 be amended "in order to hasten the ratification by ~ignatory States 

or the adhesion by other Statesn24. Indeed, so many reservations to 

Article 5 were made a.nd were still foreseeable ·that Article 5 never 

had much life25 and its amendment ~eemed indispensable. Eventually, 

ICAN adopted the Freneh proposal and modified Article 5 to read as 

follows: 

"No contracting State shall, except by a special and 
temporary authorisation, permit the flight above its 
territory of an aircraft which does not possessthe na­
tionali ty of a contracting Stà.te, .u,nless it has cOJ!l-· 
cluded a special con ven ti on wi t11 the State' in which the 
airera-tt is registered. The stipulà'tions of sueh special 

24 l orf. Bull. 24 (1922). 

25 
Hudson, "Aviation and International. Law", 24 Am. J. Int'l •. L. 
232 (1930). 

' . 
',' ·, 
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convention must not infringe the rights of the con­
tra~ting parties to the present Convention and must 
conform to the rules laid down ·by the said Convention 
and its annexes ••• n26. 

This modification of the original text now permitted the member States 

to enter into the long-term bilateral agreements with non-members. · 

Until the end of 1926, when the Protocol entered into force,. 
1 

the applications for derogations had still to be fi1ed by the States, 

examined and approved by the Commission, and aceepted by every member 

State by-specia1 notification. ICAN reported at each Session the pro­

grass of such acceptances and renewa1s27• . Obviously,. the soéner the 

amendment was ratified, the ear1ier the lengthy procedure under the Ad­

ditional Protocol would have beèn avoided. But in spite of the impor-

tance of a speedy ratification, the amendment did not. enter into force 

unti1 December 1926. The four~years delay between adoption and rati-

fication of the Protoco1 marked the beginning of a series of disappoin-

ting experiences for the Commission • 

.3) The ProtQ.Q..Q)... o.f June_l92~ 

As already indicated, 28 the strong criticism provoked bY the voting 

26 . 
ijudson, vol. 1, at .379 (underlined by the author). The Netherlands re­
garded the latter stipulation as a contradiction. They according1yfiled 
a comment when becoming ·a party to the Convention. See 1.3 RW.·"'llMI.lltl(z-. 
242 (1929). 27 See Off. lWll 1922 to 1926. 

28 See pa5BUpra. The provisions concerning the amendment of the Annexes are 
quoted prg infra. 



provisions in the .Convention resulted in a first anendm~nt of Article 

34 in 1923. The Com11ission's experience r:ith the :?rotocol of l923~·wàs 

,simi1ar to that of the preceding Protocol of 1922: hy ~.~arch 1924 Bolivia 

e.nd Persia had not yet signed bath Protoco1s. The situation in regard 

to the ratification was even worse: only three States ha.d ratified b-y- . 

then29. Diplomatie pressures on Bolivia resulted .in .its withdrawal 

from the Convention3°. Only when Yugoslavia finally deposited its 

ratification, did the amendments of 1922 and 1923 enter into force. 

This was not earlier than December 192631• 

4) The Protocol of June 1929 

Subsequent to the amendments of the Articles 5 and 34, three of the 

ex-neutral ctates -- Denmark and Sweden in 1927, and the Netherlands in 

19.28 -- bad joined ICAN. But most of the ex-neutral States and. e.ll the ex­

enemy States still stood aside, although they manifestly took an interest · 

in the regulation of international air navigation. ~he greatest danger 

to the universality of ICAN was, however, a splitting trend prevaaing at 

that time: Spain bad initiated the Ibero-American·Conveption (Madrid 1926), 

and the United States, the Pan-American Convention (Habana 1928). In the 

case of the Habana Convention, ICAN could not, of course, do much to stop 

such centrifugai tendencies. The emergence of this Convention, as vdll 

be demonstrated later, was not at all caused by the d i s s a t i s -

f a c t i o n of · the States c o n c e r n e d ':'!Î th the Paris 

29 6 Off. Bull. 19 (1924). 

3° 6 Off. Bull. 23 (1924) and 12 Off. Bull. 3 (1927). 

31 
12 Off. Bull. 17 (1927). 
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Convention. By contrast, ICAN~ could detect sorne re1ationship beti!ieen 

Spain's action and the need for revision of the Paris Convention. From 

the inception of ICAN, Spt..in opposed the provisions which discrimina.ted 

against the ex-neutra1 States. Although the Protoco1s of ~922 and 192.3 

had brought considerable improve:nent in this respect, Spain still seemed 

ta be dissatisfied. Poli tical considerations may hav.e been the ul timate 

reason for Spain 1 s continuaus abstention from ICA!T, especial1y in the light 

of the fact that Spain withdrew from the League of Nations and tried ta 

form a bloc of States associa ted wi th the Spanish culture. Considering 

this backgrQUnd one may agree wi th R. Y. Jennings, in whose opinion _the 

·Madrid Convention was "little more than a politica.1 gesture of separatismn32. 

Rowever, one can a1so say -- as did Roper ~:md te Goff -- that the Madrid 

Convention "would never have been conc1uded, had it been possible to revise 

. the Paris Convention more rapidly" • .33 

The publication of Germany's criticism of the Convention offered 

a welcome opportunity for ICAN ta study the objections of the ex-enemy 

States34. IC&TIJ became wel1 aware of the need for e. complete revi~ion 

of the Convention, if the ex-neutral §.Ud ex-enemy ftates 1vere to become 

.32 

33 

34 

R. Y. Jennings, "Seme Aspects; of the International La·s of the Air" 75 
Recueil des Cours de 1 1Acad. Dr. Int'l 51S (1949); the Convention is not 
dated undèr 192S as Jennings àid. 

Roper, at 204; c.lso "Recent Devel.opments in Aeronautica1 La1-711 , 1 J. Air 
L. 411 (1930). Le Goff, Trait~ th~origue et pratique de DroitA~rien, 
105 (19.34). 

~egerdt, "Deutschland unè das Pariser Luftverkehrsabkom~en vom 13. Okt. 
1919", 2 Zeitscbrift fuer das ges~~te Luftrecht 25 (1928); translations 
of this article in 1 J. Air L. 1 (1930) and 13 Dr. À~r. 169 (1929). 
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parties to the Convention. In the words of Roper, the situation in 
f 

1928/29 created a "real danger for the unification of air lawn35. 

At the instigation of M. Giannini, ICAN invited all States engaged 

in a.eronaûttics to a universal conference in Paris. The purpose of 

this conference of June 1929 was ta examine the German proposals for 

modifications of the Convention. 

The following. countries participated as member States: Australia, 

Be1gium, Bulgaria, Canada, Chile, Czechoslovakia, Denmark, France, Great 

Britain, Greece, India, Ireland, Italy, Japan, Netherlands, New ~ealand, 

Persia, Poland, Portugal, Roumania, Saar Territory, Siam, South Africa, 

Sweden, Uruguay, Yugoslavia. Wi th the exception of the Soviet Union, 

all invited non-member States participated in. the discussions: Austria, 

Brazi1, China, Colombia,· Cuba, Estonia, Finland, Germany, Hai ti, Hungary, 

Luxembburg, Norvvay, Panama, Spain, Switzerland, the United States and 

Venezue1a?6 These 26 member and 17 non-member States signed the final 

resolutions of the conference which recommended to ICAN certain amend~ 

ments t.o the. Paris Convention37• An extra-ordinary session of ICAN con-

sidered favorably the suggestions formulated by the Conference, and 

adopted them in the Protocol of June 1929. 

35 Roper, op. cit. at 402/40.3; see also Doering, "Vorschlaege fuer ein 
We1tluftverkehrsabkommen", I. L. A. Rep.,36th Conf., at 441 (1931). 

36 Mo1ler, The Law of Civil Aviation, 10 (19.}6). 

37 
"Session extraordinaire de juin 1929", 13 Dr. A~r. 633 (1929). 
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This Protocol ·amended again Article 34 of the Convention. Accor­

d~g to the new text, equality in representation was established38• 

Another important amendment dealt with the procedure for amending the 

Annexes, where the veto-privilege of the Big Powers, which bad been 

.3' introduced by the Protocol of 1923, was abolished •• 

5} The Protocol of_necember 1929 

Following an earlier discussion ~hich was suspended at the extra-

ordinary Session, the question whether to give voting power to the 

British Dominions ;:.tnd India, was once more exa.m.ill~d, and in t~e new 

text, voting power was granted·to the British Dominions and. India.4° 

In the case of bath Protocols of June 1929 and December 1929, the 

Commission was faced onee more wi th the difficul ty of bringing them into 

effect. During its sessions, ICAN had to draw the attention of .its mem­

bers to the necessity for a prompt ratification of the Protocols41. For, 

even at the beginning of 1932, the Protocol of June 1929 was still not 

ratified by Chile, Persia and Uruguay. Similarly, the Protocol of 

.38 The text was quoted eàrlier; see pZ?supra. 
39 

This point will be discussed later; see .. ,·pfi9infra. 

4° The text was quoted. earlier; see pêS supra. 

41 "Compte-rendu de ~a 19me Session de la C!NA" 1 15 Dr. A4r. 281 (19.31). 



December 1929 falled to receive thè ratifications of the. Netberlands, 

Persia and Uruguay42• It was only in 19.3.3 that both Protocole of 

1929 entèred into force. Again the process of ratification bad taken 

almost four years, from December 1929 to May 193.343. 

6) . The Protoeol of June 1935 

During the y~ars that followed, new amendments of technical nature 

became necessary. Whlle adopting the modifièations, the Commission de­

eided not to urge ratification until more amendments were adopted44. 

The disappointing experience wi th the preeeding amendments explains this 

attitude of the Commis~ion. 

Finally, at its 2.3rd Session in May/June 19.35, ICAN · approved two 

amending Protoeols. The first Protpeol which amended the Convention, 

eontained the alterations which were fOPmerly adopted by, but not yet 

submitted to, members for acceptance. The second Protocol introduced 

a complete revision of Annex a (eustoms). 

42 20 Off. Bull. 33-35 (1932). A resolution of May 19.32 requeste4 diplo­
ma tic p. res sure to be brought- to bear upon Chilel Persi.·a and Uruguay, 
to hasten ratification (20 Off. Bull. 35 (19.32)J. In conseqUence 
Persia and Uruguay signed both Protocols (21. Off. Bull. 38 (19.3.3h, 
and the Netherlands ratified the Protocol of December 1929'. In 19.3.3 ., · 
Uruguay finally ratified (22 Off. Bull. ·56 (19.34)), bo.t Persia de­
nounced the Convention (21 Off. Bull. 36 (19.36)). 

43 May 17, 19.3.3 had been fixed by the Commission as the date of entry 
into force (22 Off. Bull. 56 (1934)). But the Protocols of 1929 could 
not Pl properly considered to be in force until April 1934, beeause 
Article 4.3 of the Convention preseribed a notice of one year for denun­
ciatian, and Persia gave this notice only in April 1933. 

44 E.g. Resolution #619; 20 Off. Bull. 57 (19.32) .. 

' 1 ~: 



The process of ratifLaâtion Gf the 1935 PrGtocols had a record even 

J11S!Se than;thà:t <d' .i ts. predeeessors: they failed to recei v~ ~ici en t 

number of ratifieations and .consequenUy never entered into force45. 

Ill)A Constitutional Defi;ciene:y; 

1) Interpretation of the term :con~atws: State" 

Not only were the varions amendments to the Paris Conventi"Oll ae­

eompanied b;y inconvenient delay, but IC~ was also faced with a special 

legal problem in 1926. The provisions of the Convention required that 

amending Protoeols "must be formally adopted by the contracting States 

before they '!Jecome effecti.ve" (Art. 34). The Convention, however, did 

not define "contracting states•. Two different interpretations were con-

ceivable: 

1) Contra~ting States were only those States which were parties 

to the Convention at the time when the amending Protocol was 

approved by ICAN. 

2) Contracting States were all those States which were parties to 

the Convention at the time when the amending Protocol was to be-

come effective. 

The first interpretation obviously offePed the advantage of a more speedy 

application of amendments, as the,rwould have entered into force at an 

45 2S Off. Bull. Z4 (1945). 
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earlier state. On the ether hand, the application of the latter inter-

pretation would have caused further delay in the process of ratification, 

as ratifics,tion by newly adhering States would have been required, in 

addition to ratification by the States of the former oategory. 

Since both.interpretations were in conformity with the wording of 

the Convention, it is not surprising that ICAN took.the more pragmatic 

view, by adopting the first interpretation. This concept was first ap­

plied in the case of an interpretation of the Additi.onal Protocol of 1922 

which contained the following stipulation: 

"Each derogation which i.s granted mus·t be expressly 
e::x:cepted

5
. by the con trac ting States be fore eoming into 

effect"4 a. · · 

ICAN adopted an interpretation according to formula 1: 

"Each derogation which is granted must, before èoming 
into effect, be expressly accepted by the States par­
ties to the Convention on the date on which the appli~ ... 
cation for derogation shallhave been approved by: the 
International Commission for Air Navigationw4b. 

Consequently, the acceptance by those States which became parties to 

45a . Hudson, vol. 1 at 377. 
46 . . 

6 Off. Bull. 23 (1924). 
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earlier state. On the ether hand, the application of the latter inter-

pretation would have oaused further delay in the process of ratification, 

as ratification by newly adhering States would have been required, in 

addition to ratification by the States of the former category. 

Sin ce beth· interpreta tiens were in oonfor:mi ty wi th the wording of 

th$ Convention, it is not surprising that ICAN took the more pragmatic 

view, by adopting the first interpretation. This concept was first ap-

plied in the case of an interpretation of the Additional Protoeol of 1922 

which contained the following stipulation: 

"Eaoh derogation whioh is granted mus·t be e;xpressly 
exeepted

5
by the contracting States before coming into 

effect"4 a. · 

ICAN adopted an interpretation according to f~r:mula 1: 

•Each derogation which is granted must, before coming 
into affect, be eXpress1y accepted by the States.par­
ties to the Convention on the date on Which the appli~ 
cation for derogation shallhave been approved by,the 
International Commission for Air Navigation•4b. · 

Consequently, the acceptance by those States which became parties to 

45a Hu 1 . dson, vo • 1 at 377. 
46 . . . 

6 arr. Bu11 •. 23 (1924). 
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the Convention subsequent to the decision in the Commission was not 

imperative for the effectiveness of the approved derogation. 

2) Ihe final clauses of :the aménding Protocols 

ICAN applied its interpretation of Article 34 of the Convention 

in the formulation of the amending Protocols as well. The. Protocols 

of 1922, 1923 and 1929 accordingly contained the following provision 

in their final clauses: 

"The present Protocol shall,~emain open47 for signature 
by the States which are no~ Contracting Parties to 
the Convention ••• 
It will come into force49 as soon as the States which 
are now Contracting Parties to the Convention shall 
have effected the d38osit of their ratifications. 
States whic~ become Contracting Parties to

5
!he Con­

vention may adhere to the presènt Protocol". 

The wording "States which are ~ coritracting parties" excluded an !nter­

pretation according to formula 2 and was therefore clearer than the 

47 . . . 
The French text was for all four Protocole "restera ouvert". But the 

48 

English text shows several versions: "Shall remain open", "shall be 
kept open", or a~quoted above. 

In French "actuellement". In English: "at present", or omitting the 
words "are.now", or as quoted above. 

49 "Il entrera en vigueur". English: rrit shall come into force", "it will . 
go into force", or as quoted above. 

50 "Qui deviendront". English: "Which shall become", "whieh may become", 
or as quoted above. 

5l "Prèsent Protocol". English: also "this Protocol". 
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laconie wording "contracting States" in Article .34. 

As a result, ICAN considered an amending Protocol to be effective 

after its ratification by those member States which bad been parties 

to the Convention on the date of the adoption of the Protocol. The 

ratification by States whieh became parties subsequent to the adoption 

of the Protocol1 cansequently was not imperative for t~e effectiveness 

of the Protocol • 

.3) The situation with regard to newly adhering States • 

The adherence of States to the Convention was governed by Article 

41 which in its original version prescribed that "States whieh have not 

taken part in the war of 1914-1919 shall be permitted to adhere to the 

present Convention ••• "· This provision permi tted the adherence "to the 

present Convention", but not to the Convention as amènded. Thus the 

te~ "come into force" (as used in the Protocole) or "become effective" 

{as used in Art • .34) are clarified: mere ratification of the Convention 

eould only result in the adherence to the Convention in its original 

version of 1919. This explains why the stipulation "States which become 

Contracting Parties to the Convention may adhere to this Protoco1" was 

inserted in the final clause of each Protocol. Such a provision enabled 

new member States to adhere to the Convention as amended by the various 

Protocole. 

New member States fol1owed ..... Invitation and -- as a: rule -- ra-
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tified the Convention and the Protocols at the sa.me time. The only 

exception to this pr.actice was the case of Uruguay which suddenly showed 

that nothing in the Convention provided for a situation where a new mem­

ber declared its adherence.in accordance •vith Article 41 of the Conven­

tion, but refused to ratify the amendments in addition to the. ratifica­

tion of the basic treaty. 

4) The case of Uruguay 

At the time wh en the Proto cols of 1922 and 1923 (amen ding the 

Articles 5 and .34) were adopted, Uruguay was not yet member of ICAN~· 

Due to the ratification by all States which had been members of ICAN 

at the time of the adoption of the Protocols, bath Protocole entered 

into force in 1926. It is clear that Uruguay, which became party to 

the Convention subsequent to the adoption of the Protocols, could not 

prevent this by wltbholding its own ratification. From 1926 on we .find 

therefore ~~at only Uruguay still belonged to the Convention in its or­

iginal version of 1919, mile all the other members of ICAN -- the old 

and the new members -- which all had ratified the Protocols were parties 

to the Convention as amended. Nevertheless, the Commission worked in 

accordance with the new wording of Article 34, and the member States con­

cluded long-term bilateral agreements with non-member States aeeording to 

the new wording of Article 5. 

It would appear that Uruguay may have had sorne grounds for objection: 

it still belonged to a Convention which neither allowed the conclusion of 
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bilateral agreements, nor provided for the voting power of each rnember 

State in the Commission. Furthermore, all new technical regulations were 

prepared under a rroeedure to which Uruguay had n~er expressly consented 

to. However, Uruguay never objected to the application of the arnended 

Convention to which it was not a J=&rty. It took its voting right in 

the Commission for granted and co-operated accordingly. It also con-

sidered the technical regulations as binding and irnplernented them inter-

nally. Only in 1933, when the Protocols of 1929 (arnending again the 

Articles 5 and 34) became effective, did this dubious legal situation come 

to an end.52 

5)· tbt final clause of the Protocols of 1935 

It seems tha t ICAN drew sorne. conclusions from i ts experiences wi th 

Uruguay. The stipulation "States which become Contracting Parties to 

the Convention may adhere to the present Protocols" which had been used 

in the final clauses of all preceding amending Protocols, was replaced 

by the·following new provision: "The above modifications shall ipso 

52a faeto be come integral parts of the Convention". 

In consequence, there was no invi tatien... for adhe_rence to the Pro-

tocol any more. ICAN in doing so obviously intended to apply the leg-

52 See Secretary General's Report in 22 Off. Bull. 55 (1934). 

52a Hudson, vol. 71 a:t SO. 
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islative principle '!ith binding effect vis-'à.-vis newly adhering States. 

However, the question might h~ve arisen as to whet~r this procedure was 

lawful. Thé question is, of course, purely academie, becaus'e ~he Pro­

tocols_of 1935 never received the requirednumber of ratifications to 

enter into force. 

6) A critical analysis of the 1935 forimlr;L: 

Had the Protocols of 1935 received the necessary ratifications dur­

ing the period 1935 to 1944, the situation would have been as follows: 

i) · With regard tp States which had been members of IC,AN by 1935:. 

The Protocols of 1935 would have been binding upon the 29 States 

which bad been parties to the Convention by 1935. 

ii) With regard to States wbich became members of ICAN subsequent 

to the adoption of the Protocols of 1935: Five States became 

parties to the Convention after 1935: Spain, Latvia and Pe~ iD 

::l~!t,Estonia in 19381 and Paraguay in 19.39. These States had 

ratified the Convention of 1919 along with all the Protocols of 

1922, 1923 and 1929. With respect to the Protocols of 1935, the 

provision of Article 41 is of decisive relevance. Article 41 of 

the Convention prescribed that "~Y State shall be permitted to 

adhere to the pre~t Conventionn.53 This stipulation clearly 

confined the. effect of adherence to the present Convention. In 

otber words, adherence to the Convention as amended required the 

53 This is the wording according to the amendment of 1929. 



addi tional ratification of the amending Protocols. In consequence, 

~:ti.J.e·:t:h:e newly adherlng States would have been bound by the Con-

vention in the form as ratified by them, but not by the Protocols 

of 1935, despite the new formula in the Protocols. 

A study of 'the attitude of th~ five new members of ICAN to the Pro­

··tocols of 1935 reveals how these States considered the legal effect of 

the Pr.otocols. Particularly interesting is the case of Spain. Full of 

good will to join ICAN and to bury the remain4ers of the Madrid Convention, 

Spain signed in 1936 the Protocols of 1935. In 1937, vmen ratifying the 

Convention of 1919 (the Protocols of 1922, 1923 and 1929 had been. ra.tified · 

a.lready by 19.35) it did not in.clude the Protocols of 1935 which it had 

signed alrea.dy. This exception may have been made because of the Spanish 

understanding that ratification of the Protocols was not necessary~ 

With regard to the other ne~\members of ICAN, Latvia, Estonia and Para­

guay never ratif.fed the P:r:otoco1s of 1935. Only Peru which beca111e a member 

of ICAN in 1937 ratified them by 193S. ~t is quite possible that Peru 

did so for reasons dictated by its constitution, and with the understandipg 

than on. the in tema tional level this ra tifica ti on ~vould have had mere de-

claratory effect. 

However, there remains an intriguing question: how could ICAN bind new 

members by amendments which entered into force subsequent to the adherence 

of those States? This will be discussed in the followingChapter. 



7) Possible solutions of the constitutional problem 

The dubiôtts. legal si tua.tion which had resul ted from the non-ratifica­

tion of the Protocols of 1922 and 1923 by U~ay, is an example of what 

eould result if amendments to a convention which serves as the constitution 

of an international organization, a.re not binping U;JOn all member States. 

It bas been shawn above that the new formula· of the Protocols of 1935 

"The above modifications shal1. iRSO facto become integral parts of the 

Convention" could not solve the problem without an addiü.onal amendment 

of the Convention. 

a) The legislative method with municipal et·reet 

The following wording of Ar~cle 41 of the Paris Convention may be sug­

gested as a formula which may have solved the problem: "Any State shall be per­

mitted to adhere to the Convention as am~nded". .~ additional stipulation 

in Article 34 would clarit·y the intended legal et·reet o:t• binding roree vis-

' . ! a"-viS new member States:. "All amendments to the Convention shall ipso:·faeto 

become integral parts of the Convention and consequebtly bind also new member 

States". 

Only by virtue of ~ch an emendment to the Convention itself, the for-

mula of the Protocols of 1935 could have produced the desired binding effect 

of the amendments. Thus the amending Protocols would have been binding not 

only internationally '!;ut also internally. even without ad hoc ratification of 
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the Protocols. This is sa, .because the ratification of the Paris Con-

vention as suggested would have constituted a blanket approval of the 

e.mendrnents54 and as such an a priori incorporation :tnto municipal law. 

But one shoUld bear in mind that t·;v-o candi tians had to be fulfilled m 
this_, particular case: firsUy, that ICAN approved the e.mendrnent prier 

to. the adherence of a State, f'.nd secondly, that this amendment entered 

into force subsequent to such E.dherence •. Consequently those five States 

':vhich became members of ICAN after the adoption of the 1935 Protocols, 

would have been potential candidatesfor membership to an amended con-

vention .,.hich they neither had to sign nor ta ratify. In all ether CE:,ses 

of amendment, the ratification was imperative anyhow (Art. 34 of the 

Convention). 

b) The legislative method without municipal effect 

The above legislative method of qinding ne·s member States by amend- · 

ments may have been no more practicable in 19.35 than it .is today, since 

States believe more in the doctrine of sovereignty than in the idea of 

supra-national co-operation. 

54 This kind of "a~ticipated ratification" was discussed 611 p.l!>supra. 
v.'i th reference_ to i ts leg;.tli ty, see Seidl-Hohenvelder.o.1 "Transre-mation 
or Adoption of International Law into •funicipal Law"' 12 Int'l Co:"!p. 
L. Q. 109 (196.3). 



Another deviee might have been more appropriate, to achieve the desir­

able effect of uniform membership to the amended constitution of ICAN. The 

following stipulation could have been inserted in the Convention: "A new 

member State,shall be obliged to ratify amendments which enter into force 

subsequent to ~ts adherence". 

This moderate solution would have brought about only an international 

binding affect of the a.mendments which still required implementation in 

order to receive municipal force. Furthermore, the suggested wording 

would have clarified the meaning of "contracting States" in Article 34 of 

the Convention according to ICAN's interpretation of this term. 

IV') The Xmpracticability of the Ratification Reguirements 

1) Caus!ng considerable delay 

In order to be comprehensive, the above analysis which was devoted 

to the provisions for the a.mendme~t of the Convention, requires sorne ad­

ditional eritical remarks. One of the deficieneies of the Convention -­

namely the oroblem of uniform application of eonstitutional amendments -­

was diseussed a,bove with suggestions for ,remedying this laeuna in the 

Convention. 

Another deficiency of the Convention, a more serious one, became ob­

vious when the history of the numerous a.mending Protocols was discussed. 
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The requirement that amendments to the Convention bad to be ratified by 

all member States before they eould become effective, caused a considerable 

delay for their ent~ring into force. The Protocole of 1922 and 192.3 entered 

into force in 1926, the Protocole of 1929 by 19.3.3, and the Protocole of 19.35 

never received the required ratification by all member States. 

This was so, despite the remarkable fact that good-will and readiness 

for close co-operation were prevailing among the members of !CAN, since 

all Protocols had been adopted unanimously55. The factors responsibletor 

the slowness of ratification were many and diverse, including the busy 

schedule of Parliaments and Senates, their frequent dissolutions coupled 

with new elect:lons, changes in government, and espeèially the absence of 

sufficiently influential pressure groups. 

2) !mpeding the Rdoption procedure 

~e requirement that amendments to the Convention had to be ratified 

by all member States before they entered into (oree, had still another 

negative affect. Although the amendments could be adopted by a qualified 

majority, the advantages of such a progressive solution of the adoption 

procedure were paralysed by the fact that the consent principle was applied 

to the ratification procedure. Thus, for instance, in 192.3 the British 

55 Oct. 1922: 20 Off. Bull. 26 (19.32); Juae 192.3: Rolin', at 91.; June 1929: 
id. at 108; Dec. 1929: id. at 109; June 19.35: 2.3 Of'f. Bull. 9~ (19.35). 

J. ' 
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aelegation wi~drew a Canadian proposal for an a~endment to Article 16 of 
. 56 

the Convention (cabotage), becau.se this proposal was opposed by sorne States • 

Furthermore, opposition of one single Sta.te could prevent the adoption 

of any amen?-ment, as il],ustrated by action of Japan in regard to an amend-
. . 57. 
ment already agreed upon by IC~ in 1929 • The proposed amendment dealt 

with "Airèraft for the League of Nations" which consequently would have been 

permi tted "to enj.oy all the rights accorded to Sta te aircraft of the con trac-

ting States ••• "· The opposition of Ja.pan which began with the formulation 

of a reservation by 191958 clearly indicated the impossibility to bring 

this amendme,mt into forcè.S1Ilce Japan' s ratification was essential for the 

effectiveness of the amendment, the process of ratification was not init-

iated at all -- it would have been a vain effort. 

V) Conclusions 

Taking into account the experience of ICAN and the alterations to the 

Convention sugge~ted earlier, the following can be stated: 

56 5 Off. Bull. 25 (1924). 
5717 Off. Bull. 25 (1930),-J.g id. 36 (1930), 19 id. 67 (1931), 20 id. 

. 4S (1932), 21 id. $4 (1933), 22 id. 74 (1934), 23 id. 79 (1935). 

58 17 Off. Bull. 25/26 (1930). 



1) The reguirèment tbat AAendments to the Convention bad to be ra-y.fie~-­

bY all member States proved to be impraeticable. 

A better solution would have been to make a specified number of ratifi-

cations sufficient for the coming into force of the amendments. Three al-

temàtive solutions may be suggested: a'l1endments duly adopted by ICAN and 

then ratified by the required number of States 

a) take-effect internationally and internally in respéct of all member 

States. This would be so despite the fact that the amendments did not 

receive ad hoc ratification by each member State; 

b) take ef'foot-- internationally and internally :-- in respect of States which 

ratified them. In addition, the amendments would be binding internation-
' 

ally upon States which bad not yet ratified them~ In the case that 

those States did not fulfil their obligation to r.atify the amendments, 

they would 'automatically be ext:luded from the organizatiPlli 

c) take effect -- internationally and internally -- in respect of States 

which ratified them. But States which wanted to remabl bow:ld by the 

original text of the Convention, would be under no obligation to ratify 

the amendments. 

Formula (a) applies the legislative method with municipal effect. It im­

poses thus a considerable iimi tatien to the sovereignty of the member States. 

Only States with a homogeneous political and economie structure will agree 

upon such a supra-national pattern. But the members of ICAN probably would 
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never have aeeepted this formula59. 

Formula (b) applies the legislative method without municipal ef'fect. In 

its practical consequences it is almost as rigid as solution (a), sinee it 

imposes an obligation on dissenting member States. But its legal conse-

quences are quite different and, therefore,. it may not provoke the sa.me cri­

tieism as solution (a) 60• 

Formula (c) applies the consent principle. It meets the limited readiness 

of States for international co-operation, preserving the full sovereignty 

of the member States61• However, ·a ra~her undesirable side-ef'fect of this 

solution should not be overlooked: there will be States which remain parties 

to the original Convention, and States whieh are parties to Conventions as 

amended once, twiçe or even more. This disadvantage seems, nevertheless, 

to be acceptable in view of the considerable delay which is caused.b;ytP;e 

requirement that all member States have to ratify the amendments before th~ 

become effective. Therefore, formula (c) is eomparatively nreferable to 

the Paris formula, even if it has the tendency to multiply conventipns as 

stated above. 

2) The case of Uruguay @ha:red that amendments to the constitution of ICAN 

should have bad bindigg affect on all members. The uniform application 

of the amended constitution of ICAN -- i.e. all provisions of the Paris 

Convention whieh governed ICAN's aetivities -- was a necessary requirement 

59 . 
Rowever, IC.AN seems to have aceepted formula(a) by 19:35 in respect of new 
members; see r}YJ supra. 

60 See, for instance, Article 94 para. 2 of the Chic~ Conv. 

61 ' 
See, for instance, Article 94 para .. 1 of the Chic. Conv. 
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for such an international organization. Two different solutlons appear 

possible: ,.·. The formula as discussed above under l(a) offers the most 

effective deviee to preserve uniformity. But considering the reluctance 

of States to confer legislative powers on international organizations, 

its implem~ntation might be difficult to achieve62• Therefore the more 

moderate solution as discussed above under l(b) would seem preferable. 

el) The 'Adoption of International Regalations by ICAN 

I) The Provisions for the Adoption of Re~lations 

The Aeronautical Commission of the Peace Conference of 1919 was 

quite aware of the technical problems with which future civil aviation 

would be faced. ~ile Ward War 1 had brought a tremendous progress in 

aeronautical technology, the experience in this field was largely limited 

to fighters and reconnaissance planes; in relation to transport aircrart, 

no such experience was acquired. The transportation of passengers and 

cargo by civil aircraft was yet an uneÀ~lored field. It is, therefore, 

62 However, this formula is applied by IAEA, and WHO; see pJ3supra. 
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quite natural that the questions of air~orthiness1 of t~ight inst~~en­

talities2 were cons~dered of overriding iMportance. The question of 

facilitf.tion of international aviation vw.s also an important matter that 

had to be considered, if future ci vil ~:.viation was to link different 

countries and continents. In view of this need for international regu::!.a-

tion of safety and facilitation, the Aeronautical Conference elaborated 

2 uniforrn set of intsrnational regulations which were emboàied in eight 

Annexes dealing with these questions. 

1) The .Annexes to the Convention 

.Tr:e Annexes A to G contained the tecl-mical regulations: Annex !" reeu-

lated the display of nationality and registration marks; Annex B the certi-

ficates of air;;orthiness; Annex C the log books; Annex D ligrts and signais, 

a.nd rules for air traffic; .Annex E the certificates and licences for :_:ilots; 

.Annex F air navigation maps; .:.nd Annex G meteorological matters. J,n addi-

tional Annex, f~nex H, contained regulations for eustoms formalities. The 

regulations for civil aviation were thus elaborated int2rnationally prior 

1 

2 

J~. ; : !1... 

Cooper, "Air Transport and morld Org2~izations", 55 Yale L. J. 1~05 (1946). 

~ich was of special importance for the ~1rofean air naviration, because 
the Eurorean States did not establish fixed air routes as it 17aS done in 
the Unit~d States and t~e other rnembers to the Hr:.bana Convention. See 
t:'arner, "The International Con-vention for Air Navigation and the Pan­
American Convention for A,ir Na.vigation: A Comparative a:nd liri tical 
Analysis", 3 Air L. '?.ev. 300 (1932). 

.L .• ·' 
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to that of national or local legislation3. 

Although separated from the Convention, the P~nexes formed an inte-

gral part of the Convention: 

"The proVisions of the present Convention are completed 
by the Annexes A to H which, subj ect to 'Article 34( c) ,, 
shall have the same effect and sball come ·into force at 
the same ti~e ~P the Convention itself"4. 

2) The ado-etion procedure 

In view of the necessity of up-to-date regulations it was felt imper-

ative to have a procedure which would permit rapid adjustment of the 

technical Annexes to changes in aviation technology. Theref.ore tl::e ;;ravi-

sions for the amcnd"llent of the technical Annexes had to be sepv,rated from 

the provisions conce1ning the ~mend'l1ent of the Articles of, the Convention. 

Consequently the technical .\nnexes were '!!ade subject to a special 11mending 

procedure "'''hi ch avoided the f ormai1 ti es and cœnplexi tie!3 typical of !mll ti-

later~l instruments. 

The Aeronautical Conference of 1919 àid not follo~ the French proposRl 

3· ~,Wal~zieux, "Essai sur les Caract~res et sur la Nature du Droit a~rien", 
2 Rev. Fran~. Dr. A,r. :38 (1948). TJ:1is fact seemed "cmr~ous" to sorne 
wri ters <vi th Common Law tradition. See Kul'>.n, "Internationâ.l Aerial Na vi­
cation and the Peace Conference", 14 km. J. Int'l L. 375 (1930). 

4 Art. 39 of the Paris Convention. Hudson, vol. 1, at 374. 



which envi~aged neither a permanent Commission nor any proce~ for the 
1 • • 5 . 

amendment for the proposed Convention , but instead aecepted the Anglo-~eri~ 

ean concept of a pe~anent Commission with certain regulatory powers. The 

British draft provided for the establishment of a' Commission which was t? 

have the power "to mqdify, ·am end or add t6 any detailed provisions of a 

teehnical eharacter . eon.tained in Articles 6 to 96 inclusive ()f the p~esent 

Convention. or in the Annexes thereto". These alterations "must re<*ive 

the unanimous assent of the representatives of the contracting States con-

stituting the ICAN before they are adopted as alterations to the present 

Convention". They •shall take effect three months" after the date of their 

notification to the eontracting States, and "shall be treated as though 

they formed part of the present Convention"7. This British proposal bad two 

main characteristies. While retaining the consent principle for the·adop-

tion of the alterations to tRe teehnical regulations, it e~ressly eliminated 

the need for ratification or any other :t'urther aeeeptance by the member 

S~tes. 

Originally the Ameriean draft, like the British, advoeated the consent 

principle 8, but during the discussions ~at the Aeronautical Conference üeneral 

5 Art. 13 of the French dratt: "Technieal conferences, cenvened at the re­
quest of not less than two-thirds of the contracting States, will prGceed 
to the consideration of modifications to the rules appended to this con-
vention". See File No. 1395 (C-3). · 

6 
Relating to certifieates, licences, fiight ~ations and the log book. 

7 Art. 23 of the Pevised British draft. File Bo. 1395(C·J). · · 
8 Art. 26 of the US draft: "To this convention there are atta~hed regulations 

which have the same force and effeèt as the conventic:m i tself and .which will 
· be pu.t in force at the same time. The provisions ••• of the attached regula­

tions may be modified at any time after agreement between the contracting 
States". File No. 1395 (C-1). · 
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Pa~ebe of the representatives of' the United States, departeèl from this 

proposal. He opposed the principle of' unanimi ty and suggested the majority 

rule to be inserted in the draft9• Such a solution, it was felt, would 

secure greater ef'feotiveness in the work of the proposed Commission. The 

Conference followed General Patriek1 s proposais and irise;te~ the majority 

rule in the draft. At the same time the British proposal to eliminate 

ratification or any other form of aooeptance of teehnieal amendments was 

confirmed. Consequently Annexés A to a10 were made subject· to the fol-

lowing amending procedure: 

"The duties of the Commission shall be ••• to amend the 
provisions of the Annexes A to G. 
Any modification Of tb,e provisions of any one of the 
Annexes may be made by the InternAtional Commission for· 
Air Navigation when such modil,icatiô~ shall have been · 
approved by three-fourths of the_ total possible votes 
wbich eould be cast if all ·the States were represented 
and' shall become effective from the time when i t shall 
have been notified by th~ International Commi~Sion for 
4ir Navigation t9 all the contraeting Statesnll. 

M. d'Aubigny, one of the French delegates, rightly stated that this p~-

eedure for the amendment of the technical Annexes was "une grosse innova­

tion en mati\re de l~gislation internationale~l2 • This progressive solution 

9 See Doeument§xion, at 60. See also the discussi~ in the Legal Sub-Cttee 
of the AeTonautical Commission; id. at 336 ss. 

10 Annex H ( Customs) exeluded. See. also pa .,ra. 
11 Art. 34 of the Paris Convefl:tion. Hudson, vol. 1, at 371/372. 
12 

Doeu.'1lentation, at 336. Apparently a believer in the doctrine of predomi-
nant State sovei"eignty, be ealled the legislative method "'dangerous&; id. 
at 581. · 
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in applying the majority rule and the legislative method was possible be-

cause of the composition of the drafting Aeronautieal Commi~~ion whieh 

eonsisted mostly of technical experts rather than profession~! diplomats1~, 
and was due to the readiness of the Supreme Council of the Peace Conference 

to accept its proposals. One could say that the aeronautical orga.ns of 

the Peace Conference were looking into the fUture when they conferred le­

gislatiye powers on the Air Navigation Commission.14 

.3) llterations fœ tbë original provisions 

It may be recalled tha t by virture of provisions for weighted voting 

Great Britain, France, Italy, Japa.n and the United States15 held an absolute 

majority in the Commission. This preponderance of the five Great Powers was 

-- at least at this early state of ICAN 1 s existence -- unavoidable, as other-

wise it would have been L~possible to entrust the Commission with its im­

portant legislative powers16. Under no eircumstanees would the five Big 

Powers have surrendered their national regulation of technical aviation 

matters to an international legisl~ture where small countries with a pos-

sib1yunder-developed aviation could have overruled them. ~en .. de Bustamante, ~ 

13 Tombs, at 42; Schenkman, at ,38. 

14 

15 
Wilcox, at .304; See also Mateesco·Matte, at 153. 

Since the United States never became a party to the .Convention, this 
provision was a1ways a lex imperfecta. 

l6 Latey, "The Law of the Air", 7 Transactions Grot. So~•y 76 (1922); 
MateesfAl-Ma~te, at 144. 
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who was strongly opposed to the privileged position of the Great Powers, 

seems to have given sorne consideration to this argument17• 

However, the criticism of the vote-counting provi~io~ with respect 

to the amendment of the Convention .as ~tified as has been shown earlier.18 

In this field, the privilegedposition of the Great Powers was completely 

abolished by the Protocol of 1923. The requirement of un~imous ratification 

of amendments to the Convention was considered as .sufficient safeguard. 

The Protocol of 1923 also abolished the weighted vot.ing with respect 

to the procedure _for the preparation of technical regulations, though it 

failed to establish equality for all members of ICAN. Moreover, the re-

quired three-fourths majority for the adoption ot amendments to -the tech­

nical Annexes bad to include the votes of ftat least three of the five fol-

lowing Stateen, the United States of .America, the British Empire, F'rance, 
. 19 

Italy, Japan" • 

" ",:\; 

This qualified veto..,..privilege still safeguarded the preponderu;it-polit1on 
20 

of the Great Powers, whose air navigation was most advanced • 

17 
But in overlooking the legislative fUnctions of ICAN -- "cette Commission 
••• n'a pour objet que de proposer des règles1i soumettre a l'acceptation· 
de c[lacun des parla.ments nationaux" -- he did not draw the· sa.me conclusions. 

18 
See Roper, at 174. 

1 See. paisupra. . . · 
9 Hudson, vol. 1, at 382. With ~espect to the United States, see note 15 Stp~ 

20 Doering rightly stated that the iegislative power of IC.Q ttdevait trouver · 
son correctif dans cette r\gle que les dtfcisions de la CÔmmission ne seront 
exlcutoires qu'autant qu'elles auront obtenu ••• le consentement des Etats 
dont la navigation a~rienne est suffisament dëvelopp'e".See "La Convention 
de Paris et les Etats", 12 Rev. Jur. Int'l Loc. A~r. 396/397 (1928). 
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The wording of Article 34 "three fourths of the total possible votes 

which could be cast if all the States were represented" bad the effect of . 

counting absent States as opposing States. With the growth of mempe~ship 

a new difficul ty emerged: since small countrie<il did not main tain permanent 

delegates to the Commission as the grea ter countrie.4ftd, i t becam.e more 

and more difficul t to bring the required three-quarters of the 'tot§!. possible. 

21 votes together • Riches shows in his study of the procedures of ICAN 

that in six of the first twenty-three Sessions, regu1at~ons.eould be adopted 

on1y by abso1ute unanimity of those présent. In three other Sessions the 

vote of a single Great Power was sufficient to prevent an amendment !~ 

being carried. At its best the rule in operation merely gave the Commission . . 
. . 22 

power to amend the Annexes over .the negative votes of a very few delegations • 

Therefore, in fact, the required majority was made greater than theoretical1y 

prDvided for by Article 34. 

These experiences were taken into acc~'t", when in 1929 the final alter-. 

ations were made to the amending procedures of the Annexes23. The new pro-' 

visions required a maj ori ty o.f three-fourths of the votes of tho se present. 

The Protocol of 1929 estab1ished also complete equality in voting for all 

States which were parties to the-Convention: 

21 
Roper, at 176. Warner, op. cit. supra note 2,.at 2S9. See also ICAN's 
considerations concerning the change of the rules of procedure in order 
to avoid sueh diffieulty: 19 Off~ Bull. 72 (1931). ' -

22 
Riches, at 93/95. His study is the only survey dealing with these con­
stitutianal aspeâts. 

~7- . 
ICAN Minutes of the.l~th Session, Sl-S5 (1929). 
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"Any modification of the provisions of any one of 
the Annexes may be made by the International Com­
mission for Air Navigation when such modification 
shall have been approved by three-fourths of the 
total votes of the States represented at the Session 
and two-tbirds of the total possible votes whieh 
eould be cast if all the States were represented".24 

The qualification_ of the three-quarters majority which had bence to in­

elude the vote of at least tw~-thirds of ICAN 1 s members (instead of the 

former three-fourths of those present), was due to the reasonable con-

sideration that ICAN 1 s legislation should be supported by such a majority 

and not only by any fortuitous three-fourths majority present at the time 

of adoption25. 

The renonciation by the Great Powers of their privileged position 

may be explained as an indication of their inereasing confidence in ICAN' s 

legislative performance. In the. words of Rope.T, "on peut mesurer\ cette , . . . . 
reduction +~importance du sacrifiee consenti par les cinq grands Etats 

.. 

pl"iaitivement privil:'~ls et leur confiance dans la sagesse, d(j~ :prouv~e, 

de la Collh'1lission"26. The Great Powers thereby also satisfied the demanda 

of small States which bad always insisted in equality in representation 

and voting. 

4) . Binding: force without ratification 

Having discussed ICAN 1 s voting provisions in reference to the majority 

24 Hud~on, ·vol. i, at 387/388. 

25 ICAN !'.Unutes of' the 16th Session. at ~n-ss. 
26 Roper, at 177. 
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rule, we now turn to e:xan.lination of the binding force of its regulations. 

The drafters of the .Paris Convention, it may bear emphasis, conceived 

ICAN as an international legislative. organ for technieal matters. The 

provisions of the Convention clearly demonstrate that the technical re-

gulations, as laid dawn in the Annexes as amended by ICAN, were binding 

. ;upon all member States. 'l'hus the parties to the Convention were obliged 

under the trea;ty to perform their flights "in accordance vd. th Annex ••• " 

(Art. lO),"in accordance with the conditions laid dovm in Annex ••• n (Art. 11, 

12), "in accordance With the regulations established by Annex ••• " (Art. 13), 

and "in accordanee with the provisions of·Annex ••• " (Art. 6, Art. 19}27• 

In addition, ICfu~ 1 s members bad to adopt measures to ensure that their air­

craft "shall comply with the regulations contained in Annex D"28. 

Contrary to the procedure adopted for &~ending the Articles of the 

Convention, the ratification of amendments of the technical Annexes was not 

required29. 

27 

28 

"Such modification ••• shall become effective from the time 
when it shall have been notified by the International Corn-. 
mission for Air Navigation to all the contracting Statesn30. 

See also Articles 4 and 15 of the Paris Conven~ion. 

Annex D contained the "Rules for Air Traffic". 
~ ' 

An inconsistant sta~ement by Meyer is clearly a mistake due to the in-
advertance of the printer. SeeMeyer, at 52. 

30 Art. 34 of the Paris Convention. Hudson, vol. 1, at '371/372. 
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This principle of automatic effectiveness is mentioned again in another 

provision of the same Article: 

"All such modifications of the Articles Qf the Convention 
(bgt not ·of· the provisions of the Annexesj )must 'be formally 
adopted by the contract~g States before they become effec-
tive" (Art • .34)'. ·· 

5) Implementation into national law 

The words "become effective" do not ne~essarily indicate that these 

technical regulations of ICAN would have bad only international binding 

affect imposing on all ·member.States the obligation to i~plement tnem.32• 

Nor do these words necessarily mean that ICAN regulations bad an additional 

municipal legal effectJJ. The question whether in a particular State such 

amendrnents or regulations automatically applied must of course be ascer-

tained by an e~~ination bath of the constitution and the laws of the 

States concerned34. 

31 Underlined by the author. 
32 

Contra Scialoja as quoted by Malintoppi, "L~Fonction normative de 
l'OACI", 13 Rev. Gén. Air. 1050 (1950). 

33 Contra ~Alary, at 28; Baldoni and Cacopardo as quoted by Malintoppi, 
op. cit. at 1051/52. However, another statement by Cacopardo does not 
commit him concerning this problem, 11hen he ·.vrote that ICAN' s regulations 
were "automatiquement obligatoires pou~· _les Et.ats contractants". See 
Cacopardo, ~ribcipes du Droit International Public applicable aux Trans­
ports AE1'riens", Etudes sur ladNavigation A~rienne Internationale, SDN, 
Organisation des Communications et du Transit, 161 (1930) • 

.?4 In accordance 7dtb Malintoppi, op •. cit. at 1052. See also• Chauveau, Droit 
Alrien, .3.34 (1951); Rosenmoeller, .at 128. 
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With regard to States whose constitution permitted giving immediate 

affect t6 international l~gislation, the only requiremen.t was an official 

announcement of ICAN's regulations to receive internal force35• The Italian 

Air Code of 1923, for instance, contained in Article 50 a provision nbich 

gave automatic municipal force to IC.AN regulations: 

•All provisions of the Convention and its Annexes alo~g 
with their amendments, even if not repraduced in the pre­
sent Code, are e~ecutory, and they form part o~ the law 
of the countryw3o. 

Consequently the regulations of ICAN required no legislative action but 

mere official announcement, since the Air Navigation Act a priori attri­

buted a municip,al legal qùality,·to tham37. 

With regard to States whose constitution did not permit such an auto-

matie municipal effect of inte~ational legislation, the regulations of 

ICAN required an addition· to give them internai force. This was the case 

in most of the countries whose Air Navigation Act delegated legislative 

power to the executive, so ~~at ICAN regulations would be implem~nted by 

Orders in Council or statutory orders issued by the executive38• 

35 Aecording to Prof. p/pin, there were only three such member States 
of ICAN (persona! interview). 

36 Free translation by the author. 
37 

By means of anticipated adoption; see pl) supra. 

3S So e. g. in Swi tzerland. See Guldimann, .ninternationales Luftrecht 
1950/51", 9 Annuaire Suisr.a.~3.Hh {l952). 



-(#-

II) Flexible Practice of ICAN 

1) Need to avoid the rigid procedure 

It is an undisputed fact that the binding effect of ICMJ regu-

lations was a great impetus towards the goal of securing uniformity in 

aviation law. Aviation by its very nature reguires international and 

uniform regulation. ICAN's legislative actiVities in the field of safety 

and facilitation in air'navigation achieved this objective. On the other 

hand, the binding force of the regulations perhaps coùld hav~ prevented 

ICAN from adopting new standards and practices, whenever obstaclee·to 

their implementation or application were anticipated. ICAN faund a very 

practioable answer to this problem with which it was faced as a consequence 

of the.rigid formula of Article 34. In such cases either the regulation 

was ·coupled with a departure clause
1 
:o~the desirable regulation was issued 

in the form of a reco~~endation. 

2) . Departure clauses 

The following examples may illustrat~ the deviee which permitted 

departures from established regulations. Annex D, containing bath the 

"Rules as ta Lights and Signala" and. the important "Rules for Air Traffic"39 

39 "Rules of the Air" in ICAO terminology. 
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provided in i ts Section "Lights and visual signals to be displayed by: 

aircraft ••• " that certain standards had to be complied with, "except in 

so far as the authorities of any State ••• have fixed and duly published" 

other regulations40• In the Section dealing with "Special rules for air 

traffic on and in the vicinity of aerodromes open to public use", sorne 

stàndards were "subject to any· special local regulation ..:which may exist"41. 

The "Miscellaneous Provisions" contained a very general clause for depar-

tures from ICAN regulations: 

"Nothing in the provisions of the present Annex shall be 
considered as preventing a State, even by way of deroga­
tion from the.rules of the said Annex, from establishing 
special regulations relative to the navigation of aircraft 
wi thin i ts terri tory, . in ·the vicini ty of aerodromes or in 
other places, :?rovided that such regul-ations are duly pub­
li.shed and communicated to the Internat:i.orial .Commission for 
Air Naviga~ion and that th~~ are justified in each case by 
exceptional circumstances"~. 

Another general clause in the same Annex provided that nothing "shall 

interfere with the operation of any special rules made by any Staten43. 

The governments concerned only bad to give the necessary notice of their 
• 1 

departures. In the Chapter dealing wi th "Regulations for the issue and 

renewal of licences~·~" in AnnexE, member States were allowed to depart 

from the standards, but only in respect to national air navigation: 

41 
42 

4.3 
subs. 
subs. 

the Annexes, see Conven~ 
publiahed by the U.S. 
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11Nevertheless, each contracting State will b.e enti tled 
te issue or renew licences subject to such lèss strin­
gent conditions 'as it may deem adéquate to ensure the 
safety of air navigation. The said licences will not, 
however, be valid for flig2! over the territory or 
another contracting Stata" • 

In the Chapter dealing with 11 Composi ti on of opera ting crew" in the sanie 

Annex, the States were again entitled to depart from IC»T's standards: 

"each State sha11 be entit1ed, in respect of national navigation, to 

make conditions less stringent than tbose of these Sections"45 • 

3) Recommandations 

As already pointed out, the Annexes sometimes contained provisions 

which gave full freedoT'l of action to the States. Under Annex F·concerning 

11Aeronautical Maps and Ground Signs" the States bad a free choice in pub-

lishing their national aeronautical maps: "No rules are laid do.wn for the 

publication of national aeronautica1 maps which will be compiled by the 

different countries on the scales and in the form 'hilich they consider 

most suitablen46• The States were also frèe in the eb6iee of their own 

system of certain ground signs: "Each State may adopt the sy.stem of aero­

nautical ground signs which it deems most ~.ppropriaten47. 

44 Chapter 1, Section 1 para. 1. 
45 

Chapter 111, Section 1 para. 32. 
46 

Section 1 B subs. 5. 
47 Section 11 subs. 1. 



Sorne other provisions of interest in t,his.oonnection are to be 

found in a publication of IC.AN where it is .stated that "the authorities 

of the State concerned ••• may grant derogations from ••• the rules in res­

pect of long-range aeroplanes"48. In an introductory note by the 

Secretary General of ICAN to this publication, foreseeable difficulties 

in the· a.pplication of certain regulations wer~ taken ïp.to account: ICAN 

"invited the contracting States to notify to it any difficulties they 

may meet with in the application of the new provisions of these regula-

tians, in arder that the Commission may have such difficulties studied by 

its competent Sub-Commissionsn49. As a consequence of this practice of 

inviting States ta. report their difficulties, the Commission had sorne-

times to revise its regulations. This was the case when the regulations 

·bad "given rise to objection on the part ·of certain experts". ICAN sub-

sequenUy declared those regulation$ as not to be "considered as defini­

tivett50. 

These illustrations of the flexibility of ICAN in its legislative 

function warrant Wilcox1 ' observation that "while sorne of the resolutions 

••• are in the form of reco~~endations to the contracting governments, 

many of them are legal precepte prescribing what shall and what shall not 

be donen51• 

48 Re ations eo 
Certificates, · 

the Minimum Re uirements for A:ir worthiness 

49 Id. in the introductory note. 
' 

50 Id. t 14 a • 

51 
Wilcox, at 304~ 
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III) Problems in InterEretation 

1) éAdoption of riew regulations 

The Paris Convention conferred on the Commission the power to 

amend the provisions of the Annexes A-G (Art. .34). But no pro"tision 

can be found dealing wi th the question whether IC.AN had power to adopt 

~ rules for the Annexes. Since this involved the legislative power of 

ICAN, it had to be handled with .caution. 

The Commission took, on ohe hand, a pra.gmatic view. At it, 15th 

Session it decided the following: 

"The Commission considere tha.t the terms of Article .34 
of the Copvention ••• give ta the Comm~ssion the power not 
only to modify the original text of Annexes A to G, but 
also to complete i t, tak.ing ·into account the progress 
made in aeronautica.l technics and the dëvelopment of air 
navigationn52. 

On the other hand, ICAN gave a restrictive ,interpretation of the provi-

sion concerned: 

"The Commission being required, however, in this work, 
which forms one of i ts most important duties, to remain 
always within the general fr~mework of the Conventionw5.3. 

52 15 Off. Bull • .37 (1929). 
53 Ibid.· 



In consequence of. which ICAN .. adopted new regulations :within the fra.me­

work of the existing Annexes A to G. Their validity was never in question. 

2) Adoption of a new Annex 

But when the Co~~ission at its 23rd Session decided tg introduce 

a new Annex, the situation was quite different. It was the understanding 

of ICAN that this Annex could only come into forbe after the amendment 

of the Convention itself. Therefore the Protocol of 1935 provided for 

the insertion of some additional provisions in the Convention. Ij:. pres­

eribed inter aliâ that the contracting States shall co~operate concerning 

"the use <;>f radio-electritity in air navigation, the establishment of 

the necessary radio-electric stations, and the observance of regulations 

concerning international radio-electric services, referred to itt•:Annex 1"54; 

Article 39, also, was amended by including Annex 1.,., In addition, the 

Commission was empowered to amend the regùlations of the new Ann~x (Art. 

34J.·~ 

'fhe Protoeol of 1935 together with. the new Annex 1 never came into 

force. However, the planned regulations concerning radio-electric in­

stallations were submitted to the States in the form of recommandations. 

They were subsequently împlemented by parallel national legislation. 

54 
HUdson, vol. 7, at 79/80 • 

. . 



IV) Annex H (Customs) 

1) The special status of Annex R 

A ~ey of the regulatory powers of ICAN would not be complete 

wi thout reference to the special na ture of Annex R. This Annex deal t 

exclusi vely wi th regula ti ons rela ting to eus toms formali ti es and i ts 

purpose was the facilitation or international air navigation. 

The comment that "aeronauti'. and customs-house officers are ~",adver­

saries . by nature55 may well have been in the minds of the delegates 

at the Aeronautical Conference of 1919 when they qrafted this Annex. 

Since matters relating to customs have always been considered.to be 

within the domain of national regul~tion, Annex H was excluded from the 

legislative competence of ICAN, whieh was confined to the technical 

Annexes A to G. The special legal statua or Annex H was expressed in 

Article 36 of the Paris Convention as follows: 

"General provisions relative to customs ir. connection 
wi th in tema. tiooal air navigation are the sub j ect of 
a speeiaLag~eement contained in Annex H to the present 
Convention"5 • · 

55 Wurth,,,"A&ronautique et Administration douanilre~, 3 Rev. Jur. Int'l 
Loc. Aer. 65 (1921). . · 

56 
Hudson, vol. 1, ~t 373. In view of these provisions it seems rather 
odd to read a statement by Lycklama A. Nijeholt at the 29th Cqnference 
of the In t' 1 Law Ass'n, ~ccord.ing to which the ICAN was "absolute 
master" in customs matters ("Comments on th~ Aerial Navigation Con­
vention 1919", I.L.A.Rep., 29th Conf., at 419/420 and 422. (1920)). 
The same obj.ection applies to Garner, "La Rlglementation :fnternationale\' 
de la Navigation Aérienne", 4 Rev. Dr. Int'l L~g~ Comp. 390 and 647(1923). 
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2) The a:mèndrnent of Annex H 

Apart from Article 36 of the Paris Convention, there is no spe-

cific provision in the Convention dealing wi th Annex H. In particular, 

there is no reference at all to the amendrnent of this Annex. Riches is 

of the opinion that changes in the draft by various Sub-Commissions and 

the Aeronautieal Commission itself may explain why provisions for the 

amendrnent had been "forgottenn57. 

ICAN considered this questions at its very first Session: 

"Annex H to the Air Convention (eus tom~ is regarded as a 
special agreement according to the terms of Article 36 of 
the Convention. Further, it does not figure in the list 
of Annexes (Art. 34c) which the Commission has the right 
to amend. Accordingly, any àlteration to this Annex, 
whether proposed by the International Co~ission for Air 
Navigation or by a ~t~te, can only by made by means of a 
convention, necessita ting the agreement of all the contraç.;. 
ting Statesn5S. · 

At a later_ Session, it was deéided to adopt the procedure for the :::.mend­

ment of the C~nvention to the amendrnent of AnneX H~ This was in accor­

danee with the above res;lution:59 

57 
Riches, at 92. 

58 1 orr. Bull. 21 (1922). 

59 Riehes, however, notes a widening of a "narrow view". Riches, at 92. 
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"The Commission has deèided; to propose, in accordance 
with the provisions of Article 34, para. S of the Con­
vention and Resolution No. 17 of the Cèmmission (O.B.1, 27), 
the aeceptance of this modifica ti. on by the con trac ting 
States in the torn of R special Protocol adopted by the 
Commission ••• " 0• 

Subsequently a "Protoco1 concerning A~endments to Annex H of the Con-

vèntion ••• " was adopt~d. ·This Protoco1 of June 19.35 wa·s o:pen for signa-

ture and ratification separa tel y from the other Proto col of' June 19.35 · ' 

which contained amendments to the Articles of th~ Convention. 

Foreseeing the delay caused by the lengthy process of rati~ication, 

the Commission advised the contracting States to imp1ement the changes 

by national legislation or by special agreement with other States, inde­

pendently of the stage of ratification of the Protoco161• Such a proce-

dure which bad been suggested as early as 19.31 by the Special Committee . -

for Customs Regulation62, was quite necessary in arder to render the pro­

posed changes effective, because the Pratocals of 19.35 never entered 

into force. 

V) World-wide ~Pplication, of ICAN Regulations 

ICAN's success in bringing uniformity_ to air navigation through 

60 2.3 Off.- Bull. .s2- (19.35). 
61 

5 Rev. Aéra. Int 11 21.3 (1935) and 25 Off. Bull. 102 (1937). 
62 

1 Rev. Aero. Int 11 15.3/154 (19.31). 



international legislation is particularly impressive if one takee, into 

account the fact that certa.in States with highly developed·air traffic 

(e.g. Germany, China, the Soviet Union, the United States) remained 

outside the Paris Convention. Even though it failed to attain its goal 

of universal membership, nevertheless, ICAN 1 s influence extendèd through-

out the world. By parallel legislation non-member States implemented 

to a remarkable extent the rules e.nd regula tiens of ICAN. Hence i t is 

not surprising that many national Air Navigation Acts followed the prin­

·eiples of the Paris Convention and the regulations as elaborateq by 

ICAN63• 

Apart from certain distinct concepts, the American States also fol-

lowed in ·their Habana Convention and in their national legislation the 

principles of the Paris Convention and its teehnical Annexes64. In this 

eonnection the delegate of Brazil to the extraordinary Conference on 

Commercial Aviation, held in Lima in June 1937, rightly stated ~that "les 

Annexes de la Convention de Paris correspondent)! l'orientation de la 

grande majorité des Etats americains"65• Hotchkiss confirmed this view 

1>:hen he stated that the Paris rules were "repeated in the Habana Con­

ventionn66. Concerning the United States Hotchkiss stated further that 

the pattern of the Civil Aeronautics Act of 1938 and its regulations 

issued thereunder (the Civi1 Air Regulations) followed closely that of 

63 Ambrosini1 "L'Universali_té du Droit Aeronautique et ses Exigences sous 
le Rapport de la Llgislation interne", 3 Rev. Aéro. Int'l 187 (193,); 
Hudson, "Aviation and International Law!', 24 Am. J. Int'l L. 232 (1930); 
and 1 Air L. Rev. 188 (1930); Scha~?erj'~;ttt•Unification internationale du 
Droit aérien"~ Cour d'Introduction au Droit AGrfen, 27_ (1959); TaMbs at 
52; Wege~dt, "La Rlglamentation internationale de la.Navigation atrienne", 
3 Rev. Aero. Int11 52 (1933). With reference to Germany, lee Grassmann, 
"Present Status of German aeronautical Law", 9 Air L. Rev. 143- (19.38); 
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the Paris Convention and its Annexes67. 

Similarly, the bilateral agreements throughout'fhe •orld followed 

in general the pattern of the Paris Convention6S. The same coU.ld be 

said with respect to the agreements ~each~d at the ~International Aero­

nautical Conferences" which were held each year in Europe69. These Con­

ferences were attended by governmental aviation officials from both member 
. 70 

and non-member States of ICAN • According to a statement of the Sec-

retary General of ICAN, the resolutions of these conferences hàve always 

been in eonformity ~~th the Paris rules and regulations71• 

The close co-operation between ICAN and two other'regional Conferences, 

however it should be noted that Germany was under a special obliga­
ti~n in this regard which resulted from the Peace Treaty of 1919: 
See Cooper, The Right to Fly, 74 (1947); Raze1tine, "Int~rnationa1 
Air Law in Tiine of Peace 11 , I.L.A. Rep., 29th Conf., at 398. (1920). 

64 Trieaud, at 13; contra Litvine, at 33. 

65 Quoted fl!om Pe'P,in, "La Commi.ssion Am6ricaine Permanente d' A&rona­
tique", 7 Rev. A~ro. Int'1 370 (1937); see also Tricaud, at 110 .• 

66 
Hotchkiss, Treatise on Aviation Law, 9 (1938). 

67 Id. at 61/62; see also at 9. 

68 Caeopardo, op. cit. 13'ilpra note 33, at 193/197; Roper, at 69; Tricaud, . 
at 11. 

of Air 

70 . 
The United Kingdom, France, Belgium, the Netherlands,. Switzerland; 
later al:so Czechoslovalda and Germany; and then also Austria and Datl!lark. 

71 .. ' 
13 arr. ~1. 38 (1927). 
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namely the ~~editerranean Aeronautical Conferencen72 and the "Aeronau­

tical Conferences of the Baltic and Balkan Statesn73, promoted standar-

dization and unification of air law also in these regions. 

VI) Conclusions 

1) The suçeess -of ICAN in its legislative work 

The foregoi~g survey of ICAN 1 s practices in the adoption of tech-

nical regulations demonstrates that the flexibilit~ in the work of this 

international organization met all foreseeable difficulties which may 

have faced sorne governments in regard to the implementation of certain 

regula tians. Thus, the possible disadvantages of the rigi di ty of the 

binding force of the regulations were well out-weighed. 

If sorne States did not become members of ICAN, it may have been 

due to the obligations that arose fro~ the Convention rather than from the 

Annexes. In this connect1.on Prof. P6pin mentions Brazil which was 8 sig­

na tory to the Paris Convention 74. She~ bad shovm a great interest in join .... 

ing IC.AN, but was faeed with her vast regions devoid pf any sufficient 

means ot communièations, reseue and police services. The same reasons 

72 

73 

France, Greece, Italy and Spain. See Ide, op. cit., at 11; Tombs, 
at 144/145. 

Bu1garia, Estonia, Fin1and, Greece, Latvia, Poland, Rumania. See Ide, 
op. cit., at 11; Roper, "The Qrganization and Program of the ICml", 
14 P~. J. Int 11 L. 370 (1930); Tombs, ~t 145. 

74 P~pin, op. cit. supra note 65, at 370. 
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may have caused China's abstention from ICAN. Apart from political con-

sidera.tions, the r..bove re~sons may also have influenced Russia' s de-

ctsion to stay outside the Paris Convention, as well as today 7vith re­

gard to the Chicago Convention75. 

The achievements of ICAN in its regulatory.role were quite unique. 

The phenomenon of international legislation in technical matters marked 

an i"!lportant phase in the institutionnlized co-operation between sov-

ereign States, and a. madel for supra-national integration. It seems 

rather doubtful1 however, as Roper noints out, whether the Commission 

would have received the sa.me powers, had the Convention been drafted 

at a later stage76• The authority accorded ICAN must be attributed to 

the spitit prevailing at the conclusion of World War·l, when the 'lan 

of the drafters and the qptimism of the amba~sadors at the Peace Con-

ferenee of 1919 had created a high degree of mutual confidence among 

the former allied and associated Powers. Fortunately, the performance 

of ICAN, which Tombs calls "the most impressive and the most hopeful 

single deve1opment in international air organization•77, lived up to the 

expectations of its founders. In the ultimate analysis, therefore, one 

can say that the principal value of the Paris Convention lay in its 

Annexes and in the legislative work of its Commission. 

75 But see the Russian textbook on Interna;llonal Law, .351 (2nd 'ed., 1957). 

76 Roper, at 181. 
77 

Tombs, at 201. 



2) ·The policx of the United States towards ICAN 

The refusai of the United States to ratify the ]'àris Convention 

and the subsequent estab~ishment of a regional treaty, the Pan-American 

Conv~ntion of Rabana, 1928, merit sorne special consideration in this. 

context78• Constitutionai difficulties are usually cited as the main 

obstaclè to tte ratification of the Paris Convention by the United 

States. If this appraisal is corr~ct, the Paria f~~D~Ceduresforthe el­

aboration or technical regulations must be round quite deficient. The' 

Paris Convention should not have created any constitutional difficdlty 
. ,· 

as its objective was ûniversality, Therefore, the question has to be 

analysed whether the character of' IC~ as an inter~ational legislature 

did create any constitutional difficulty which prevented theUnited States 

from j oining i t. 

First, it should be remembered that it was the American dele~ation 

to the Aeronautical Confe~enee of 1919 which proposed the insertion of 

the majority rule in th~ Convention. At the same time this delegatiOn 

agreed with the British proposal that technical regulations should not 

require ratification by the member States. 

Second, one should note that Beithe~ the American government nor 

the Senate objec.ted to the regulatory powers of ICAN as provided for in 

78 f 

Already in 1923 Pittard stated that "l'abstention des Etats-Unis 
d• Am4rique ••• n'ont pas man qu' de renforcer un.· dr .. te.bien compr,hen­
sible sur la vitalit~ de. la Convention": See "L.-cntlsion des Neutres 

'a la Convention ~~~iêfè la N~vigation' A~rlEmne du 13 Oct. 1919" 1 
7 Rev. J1lr. Int'l Loc. Alr. 5 (1923). ·· 
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Article 34 of the Convention. The US reservations. were only oirected 

to Annex g79 and to the relationship of ICAN with the League of 

Natiqns80; other reservations had become obso1ete after the amand­

ment of the Convention. 

Tluird, at the extra-orqinary Session for the revision of the Con­

vention in 1929, the US del~gation only objected to an extension of 

ICAN's legislative powers but not to the existing 1eg~slative powera, 
. . 

This is manifesUy clear from the statement made by· the US delegation 

at this Session: 

"If it is designed to give the Commission furlber 
authority to promulgate rules and regulations of a 

. wide scope which would be binding on the contracting 
States, it. may be said that this Governme~t could 
not well agree there..to"81. 

Fourth, it should also be noted that the on1y criticism of the US 

government in this con.text mafles no reference to ail:\"' legàl im!)lications. 

Thus, an advi_sory oplnion of the Department of Commerc~~states: 

•It may be doubtful whether sorne of ICAN regulations 
could be suitable to conditions existing in this 
cantinentn82. . 

79 2 Off. Bull. .32 (1922)· and 16 Off. Bull., .... J6 (1929),·; See also Warner, 
· "The Internatlonal êonvention for Air NaVigation and the Pim-Ameriean 

Conventlon for Air Navigat;ion: A Comparative and OJ:Ltica1 Ana1ysis•, .3 

80 
Air L. Rev •. 26.3 and 294 (19.32). · .· · . 
2 Off. Bull. 32 (1922) and 16 Off. Bull • .36 (192,9)• See also Warner, 
op. clt. at 290. See further Cassidy, nDoes thetHâ.va.na Aeriâ.l Conven­

Sl tion f\lltil a Need?", 2 Air L. Rev. 42/43 (19.31). 
Foreign Relations of the Unlted States, 505 (vol. 1, 1929). 

82 Foreign ltel'àtions of the United States, 145 (vol. 1, 1926). 



- 80-

The conclusion, therefore, seems obvious that no serious constitutional 

difficulties existed on the part of the United States. There may have 

been, btdeed, a certain dislike of international legislation, but ~s 

was based on political and not on legal grounds, It is eontended, 

therefore,. that political reasons were exclusively responsible for t.."le 

abstention of the United States. This US attitude was due to the fact 

that a well-organized group of opposing Western politicians was able 

to influence the public opinion and the majority in the Senate. Accor-

ding to these isolationist politicians, the Paris Convention had to be 

èonsid&red "comme l'enfant de la Soci~t& des Nations, conque par les 

pratiques macchiavéliques des unionistes internationaux de 1 1 ~rope"S3. 

The view that politieal and not constitutional factors hadœ.used. 

the abstention of the United.States, is shared by a number of eminent 

writersS4. However,~study of the legal literature reveals that a great 

number of commentators hold that the opposite.is true. This is a rather 

surprising allegation considering the known facts ''ihich do not support 

such conclusions. While most of the vœiters mention rather.vaguely 
. ' 

83 
Senator MacCornick as quoted by Cangardel, Les' Transports !~riens 
aux Etats-Unis, note 9 at 117 (19.37). · 

84 Cassidy, op. cit. supra note 80, at 42; Doering~ "Vo~sèhlaege fuer ain 
Weltluftverkehrsabltlommen", I.L.A. Rep., .36th Conr.,· at 440 (19.31); · 
Ha.ckworth, 4 Digest of' International Law, .362-.365 (1942); Lacombe & 
Sa.porta, Les Lois de l'Air, 18 (1953); Le. Pradelle, "La Confé'rel!Ce de 
Chicago", 9 Rev. Gtn. Air 111 (1946); Litvine, at 33; Mancei Frontiers, 
Peace Treaties and International Organization, 99 (1946); Mateesco.­
Matte, a.t 169; Schenkmann, at 47. 
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"constitutional difficulties" without giving ~ny ~xplanation thereto85, 

only Shawcross & Beaumont explain their viaw. "lh'f)J state that: 

"revision of the Annexes of the Paris Convention by 
the ICAN involved delegated legislation, which created 
a constitutional difficulty in the United States of 
America, since treaties which are self-executory, and 
revisions of such treaties, require the approval of · 
the President and a two-thirds majority of the Senaten86. 

However, their reasoningdoes not seem convincing. First, one should 

note that in the United Stat~s there is in fact a delegation of legis­

lative powers, although this practice is not identified as a delegation. 

The normative function of the executive is called "implementat._ion", i;é. 

application or execution, wi thin the framewark of exist$llg law. The 

regulations issued in such a manner correspond to the British "0rders in 

Council" and to the continental "statu:tory orders", and they are consi­

dered as administrative acts. 87 This doctrine is necessary to bring 

the division of powers into line with the necessities of effective ad-

ministration. Therefore, the principle that the Congress cannat dele-

gate legislative pGwer is a legal fiction. Second, it may be recalled 

that the requirement of ratification can be fulfilled by anticipated 

ratification of the basic treaty88• In this case further changes do 

. 
85 

Cha.uveau, Droit Aèrien, 31 (1951); but see also at 334; Mankiewicz, 
WL'Adoption des Annex s-a la Gonv~ntion de Chicago par le Conseil de 
l'OACI", Festschriflt ollaczek, "The United Nations and Specialized 
Agencies", 40 Am. J. Int'l L. 605 (1946); warrier, Hearinfs, at 258; 
and "La Conférence de Chicago", 9 Rev. Gén. Air 173/174 1946); but 

86 see a1so op. cit. supra note 79, at 287 and 290. 

87 Shawcross & Beaumont, note (a) at 197. 
See, e.g., Gibson, "International Commission for Air Navigation: Struc­

g8 ture and Functions", 5 Temp. L.Q. note 3la at 571(1931). 
See p~supra. ·· 



not require any ad hoc ratification. Howeve:r, ICAN's technical regula-

tions did not require ratification~ Third, one should further note 

that ICAN 1 s technical regulations were not necessarily self-executory. 

This question is determined in each case according to the municipal law 

of the country concerned89. 

The only apparent constitutional ground which could have justified 

the United States ffÎr not joining ICAN, would have been delegation of 

police powers to ICAN. But there was,of course, no such delegation 

involved90• One can say, in conclusion, that the Paris Convention 

neither "played havoc with excellent juristic theories", as one Amer­

icart writer stated91, nor did it create insuperable constitutional 

difficulties that should prevent any State from joining it. The ab-

stention of the United States from the Paris Convention was caused, 

as was shown, exclusively by political reasons. 

89 See p.liaupra. 
90 

Bouv4, "Regulation of Internation~ Air Na\Tigation under the ·Paris' 
Convention", 6 J. Air L. 314/315 (1935). With regard to the eonst!i­
tutionality of the delegation of certain legislat~ve, administrative 
and judicial powers to international organdzations, see Snow, "Inter­
national T ... egislation and Administration, 11 7 Acad. Pol. Sei. :?roc. 244 
(1918); see also Corv1in, The Constitution and World Organization, 5/6 
(1944). ! • 

9l Lee, nThe International Flying Convention and the Freedom of the Air", 
33· Harv. L. Rev. 38 (1919). 
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PART TWO 

RE9ULATORY FONCTIONS OF !CAO 

A) · The Chicago eonvention and !CAO 

Having examined !CAM,, the world-wide international organization 

of pre-war civil aviation, we may now proceed to examine the events which 

led to the establishment·of a new international organ for the regulation 

of air navigation. 

1) The situation after World War 11 

The universa.l Paris Convention 

As the Second World War neared its end,· tCAN was prepared to resume 

its normal activities. As a matter of faet, it had. never complet~ly 

ceased to fUnction, despite the war and a four year occupation of France 

by the Germân troopsl. Thirty-three States continued to be Jarties to ·. 

the ParisCanvention: twenty-two European States, four S.tates from Latin,-

America, Canada $rom the North-American contin~nt, thre~ States from Asia1 

the Union of South Africa from the African continent, Australia and New 

Zealand2• 

The geo~raphical scope of the Paris Convention was, however, widened 

1 . • . . 
Roper, "La Convention Internationale du lJ Oet. 1919: Peut-elle.permettre 

2 le ·plein. D~veloppement de la Navigation A~rienne de demain?",Exposé,lO(l944). 
Argentins., Australia, Belgium, Bulgaria, Canadà, Czeehoslovakia, Denmark, 
Estonia, Finland, France, Great Britain and Northern Ireland, Greece, India, 
Iraq, Ireland, · Italy, Japan, Latvia, Netherlands, New Zealand, Norway, Para­
guay, Peru, Polandï ~rtugal, Rumania1 Spain, Sweden, Switzerland(including 
Liechtenstein), Thailand, Union of South Africa, Uruguay, Yugoslavia. . · 
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as the colonies of the European count~ formed part of the membership 
"·: .. 

:of the Paris Convention systems. Aecor~ngly the Paris Convention gov-

erned~ for instance, the entire air navigation over the Africa.Il continent. 
" . . 3 

"The .. alleged ~haracter of the Paris Co;nvention as an :lllropean a.ffair be-

CC)metkjaeatd,n~lee~4 in the light of its ae~al world-wide nature. 

In the American Hemisphere, the Pan-Ameriean Convention of Habana 

was .~till in existence~ This Convention5 had introduced regionalism intô 

the field ~f international aviation administ~tion, possibly in arder ta 

preserve a US hegemony on the continent6• By a curious coincidence the 

preliminary draft of the Convention predicated on the assumption that the 

aviation problems of the Western and of the Eastern Hemispheres should 

be viewed as entirel;r different, was completed on the very day on whieh 

Linib~rgh left Roosevelt Field on the f!ight that was the first to link 

the American and European continents by a non-stop passage of heavier-than-
7 

air c:r:aft • 

As early as 1930, Roper had foreseen the failure of sueh a regional 

concept. Be rightly pointed out that so long as the US aerial expansion 

3 Le Goff, "The Presep.t State of Air Law, 12 (1956); and ~~anuel de Droit 
A~rien 206 (!954)·. . · · · . 

4 Roper, "Regul~tion and Organisation of International Air Navigation", 
File #903, 9 (1947). . · 5 J.B. Scott, The International Conferepces of American States.l889:-1928 

6 277 (1931). . 

7 Casddy,"Does th~ :Habana Aerial Convention fulfil a Need?" 2 AirLP.ev.~ (1931) 
Warner, "Xhe International Convention for A~r Navigation and tte Pan-Am­
êrican Convention fbr Air Navi&atiQn: A. co~&~-ve and,_critical Analysie", 
3 Air L. Rev. · 223{19.32).See alao ~a,ae. Ml 4Jli;&reet in lnt!rnational 
MMtl2P· 1.3 (1947}. . . · .... 
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aimed only at extension to South America, the Pan~A~erican Convention 

më.t still suffice, but that wi th the establislmlen.t of regtù.ar trans-

atlantic services the adherence to the Paris Convention would have 
g 

been necessary • 

However, even '*· its own regional sphe~e, the Habana Convention 

remained rather ineffective9. This Convention was administratively so 

inadequate that it became imperative to supplement it by a special 

resolution of the Lima Inter-American Technical Aviation Conference of 

19.3710• But the suggested permanent· co-ordinating commission, the 

"Commission Aeronautica Permanente Americana" (CAPA) was never established • 

. One may therefore agree wi th a Latin-American wri ter who -- in comparing 

the Habana Convention with the still-born Madrid Convention 

11 that both conventions "produced no result whatsoever" • 

stated 

This also exp1ains why many writers, both European and American, 

g Roper, "Recent Developments in aeronautical Law", 1 J. Air L. 413 {1930). 
See also Le Goff, Trait~ thJorigue et prat!gue de Droit A~rien 106 (1934). 

9 Le Roy, "In tema tional A via ti on: Post-War Possi bili ti es" 11 J. Bar Ass t n 
· Colum. 76 (1944); Warner, "Convention Internationale et Convention Pan-
~ A'Tl~ricaine", 2.Rev. Aero. Int 11 490 (1932). 

lCJ .· .. 
See J:~. Scott, The In ational Conferences of Amer.ican 
77 (1940). See also Pbyne, "Legal Ru1es for interna tian 
Virginia L. Rev1; Warner, Hearings, at 256. 

11 277(1945} ~ 
Belfort de Mattos Fils, La ~recttion d'une Juridiction Internationale dans 
<~;Droit A6rien, 7 (1955).· 



urged that the United States shou1d join ICAN12• ·'?'amer, for instance, 

emphatically stated "if two or more distinct conventions are to be 

mai~tained in different parts of .the wor1d, the burden of demonstrating 

the necessity of so troub1esome arrangement rests upon those who upho1d 

ltn
13

• 

The rapid spread of inter..;continental aviation during the ~or1d 

War 11 had made it increasing1y evident that the ama1g~tion of the 

Paris and Habana Conventions ir1-to one ·wor1d-wide convention was neces-

14 sary . • Perhaps the most conyenient Nay to achieve such universa1ity 

would have been for the.parties to the Habana Convention to join the 

Paris group.1~. 

However, the United States :was not ready to join ICAN. This was 

so mainly bec;mse i t would have "lleant reversing i ts former posi tian, 

a course which wou1d have affected its prestige; and not because the 

12 . d ' . 
Cacopar o, "'T'he co1lecti ve aeronautical Conventions and the Possi-

1.3 

bili ty of their Unif;ication", 2 Air L. Rw. 216 (19.31); Corbctt, 
International Air Nàvige.tion and Ang1o-American · Re1a tians Fil"e :14, ·. ~g 
(194.3); Mance, Frontiers, ·Peace Treaties. and InteiJlational Orga.nization 
99 (1946), Leé, ·ftThe International F1yi~g Convention r>nd the Fr~eèom 
of the Air", 33 Harvard L. Rev. 38 (1919); ~arner, op. cit.~ supra note 
7, at 307. 

~.&mer, id. at 224; see "also t..~e critica1 remarks by Hudson, "JI.viation 
~ e.nd Internati::ma1 La.vit 24 Am. J. Int 11 L. 234 (1930). 

14 
Mance, op. cit. supra note 12 at 99; Internatiqna1 Air Transpott, 8(1944)~ 
Incorrect Eag1eton, Interpational Gove~~erit 395/396 (2nd ed.; 1948), who 
contended the existence of three groups. · 

15 
Roper., op. cit. supra note 1::; see a1so supra. notes 12 and 13. 
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United States considered t.'!-J.e Paris Convention end ICAN as "outmoded"16 

or "out-of...:datenl7, as Morgan contended. :tnstead of acceding to ICAN'J; 

the United States proposèd a new world organization in pl~ce of both the 

Paris Convention with ICM! and the Habana Convention with CAPA (which was 

not yet established). This course was followed in the agreem~mts signed 

at Chicago in 19.44. 

2) The Chicago Conferenc. 

The Chicago Conference was convened by the governMent of the United 

States acting in com~ent "''ith the governments of sorne other countries in 

order to "make arrangements for the immediate establishment of provisional 

world air routes and serv'ices"; to "set up an interim council.to collect, 

record and study data concerning international aviation and to made recom-

mendations for its i::nprovement"; &md to "discuss the principles and methods 

to be followed in the adoption of a new aviation conventionn
18

• 

The conference took place from Nove~ber 1 to December 7~ 1944 and . 

was attended by 54 nations which were either a) members of the United 

Nations, or b) associated with the United Nations, or c) neutra.l Ste.tes. 

16 
~~organ, "International Aviation Problems", 12 Dept. State Bull. 701 
(1945). 

17 
Morgan, "The International Civil Aviation Conference at Chicngo and 
what it means to the Americas", 12 De~t. 8tate Bull. 33 (1945). 

18 p d. t 12 rocee ~ngs, a • 
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, 
A.Tilong the invitees to the conference was the Soviet Union 'l'irich, however, 

at the last minute refused to participate19• Those not invited were 

the enemy State~. While the Paris Conference of 1919 had attacr~ es-

pecial importance to technical aspects of Aeronautics, the C~icago Con-

ference of 1944 was~ainly concerried-with the excharige of commercial 

rights in international aviation. As one of the Australian delegates 

stated, "the technical problems o:f air transport are largely solved. The 

only real pro blems remaining to be sol ved are. poli tic al in character"20• 

In view of the illli1len.se experience in aviation technology which ha~ 

been gained during World War 11, agreement on the technical questions was 

easily reached. But the Conference was engaged in lengthy discussions on 

the commercial questions, where no final agree~ent satisfactory to all 

could be achieved. As a consequence, sueh P,roblems as transit and trans-

port rights were not included in the Convention:, but were put in two se-

parate agreements, the Air Transit Agreement and the Air T;ransport Agree-

ment. 

3) PICAO 

As already mentioned, the Chicago Conference agreed on the estab-

lishment of a new and world-wide organization for int_ernational aviation. 

19 Apart from the USSR, the other absentees were Argentina and Saudi-Arabia; 
see R.Y. Jennings, "Sorne Aspects of the international Law of the Air", 75 
Recueil des Cours de 1 1 Acad. Dr. Int11 520 (1949). 

20 
Proceedings, <J.t S3. 



The members of IC~~ sacrificed their well-tested organization with great 

reluctance, since they would have preferred the preservation: and exten­

sion of. the Paris Convention. However, the_ attitude of the United 

States vis~-vis the Paris Convention destroyed any hope for the uni-

21 versality of ICAN • 

In addition to the Convention which provided for the c:t:eatiorf"of 

the permanent organizaüon, the Internati?nal Civil Aviation Organization 

(!CAO), an agreement on the establishment of a provisional organiza~ion, 

t~e Provisional International Civil Aviation Organization (PICAO) was 

signed. Ttis was done because the process of ratification of the Con­

venti.o., ras expected to .take sorne time22• Since the provisional organi­

zation was given only advisory powers, the PICAO Agreement could be 

treated as an executive agree"l'!ent which àid not requ.ire ratification by 

the signatory States23. 

Raving reeè±ved the necessary 26 signatures, the Interim. Agreement 

entered into force and PICAO started on August 15, 1945, its activities. 

Mu ch of i ts work was devoted to the completion :-.:..nd refining of the tech;;;; 

nical :mnexes which 7;ere draf·ted by the Chicago Conference. Further em-

phasis was laid on arrangements for the improvement of ~ir navigation 

facilities. Tbus PICAO was not a mere preparatory organization24; it 

21 See p. li: supra. 

22 In th~ case of the Paris Convention, it took a.lmost three years. 
23 

But this was quite controversial in the United States. See .(cont'd). 



performed a variety of usefUl functions for twenty months, until the 

Chicago Convention had received the necessary 26 ratifications (Art. 91 b 

of the Convention). 

' 
On April 4, 1947, th~l:~icagoConvention entered into force and 

ICAO éame into eY~stence. The principal objectives of the organization 

are outlined in Article 44 o~ the Convention: 

24 

"to dèvelop the principles and· techniques of interna­
tional air·na.vigation and to foster the :?lanning and 
developmct of international air transport so as to: 
a) Insure tbe safe a:nd orderly growth of international 

civil aviation throughout the world; 
b) Eneourage.tbe arts of aircraft design and operation 

for peacefui.purposes; 
c) Encourage.the development of airways, airports, and 

air navige.t:lon facili tj es for international ci-v-il av.i,ation; 
d) ~.~eet the neè!is of the peoples of the world for sa'fe, ,, 

regular, efficient and economical dr transport; · 
e) Prevent economie waste caused by unreasonable ~ompêtition; 
f) Insure t'ha'!; the riihts of contracting States are fully · 

resnected and that avery contra.cting State h~: s a fair 
o:?~ortunity to operate international qirlines; 

g) Avoid discrimination between contracting States; 
h) Promote safety of flight in international air navigation; 
i) Promote generally the development of all aspects of 

international civil ~eronautiès". 

Report of the American Fed!ifratJ.on of tabor on the Proposed •Freedom 
of the fu" Po licy as approved by u.nanimous vote by the e:xecuti ve Com-
mit tee, file #43, 2 (1945); tJS Senate, Public Policy in Postwar Ayiat;.on, 
Report on Publie Policy in Postwar Aviation, 79th Cong., ·noe. no. 56, ·14-18 
tl945); New York State Bar !lss'n, Lawyer Serrlce Latter lo,: lOO, "Agree­
ments OU' Inte:,rnational Aviation", File flOS, 409 (1945); i:xchange of let­
ters between Sena tor Bilbo and Acting Secretary Grevr, 12 Dept. ~~te Bull. 
1101 (1945); Latchford, 12 .Uept. »tate Bull. 1104 (1945); Opinion of.the 
Atterney General, "Validity of Commercial ArlationAgreements", 15 Dept. 
State Bull. 1076 (1946). . · 

R.Y. Jennings, "International Civil Aviation",23 Brit, Yearb. Int'l L. 
358 (1946). 



The Organization consists of an Assembly ,,.pich convenes at least once 

every tpree years25; a_ permanent governing body, the Council; end a 

pernanent i>ecretariat with its seat in Montreal. '1hile each member State 

is entitled to be represented and to vok in the.Assembly, the Council 

consj.sts of only 27 members which are elected for'a three-year term 

by the Assembly26• 

Concerning the regulatory functions of ICAO, one of the major 

duties of the Council is to s..dopt international regulations which a.re 

ineorporated in the ft.nnexes to the Convention, 'Jvhereas the Assembly 

i~ competent for the amendment of the Convention. A special Commission 

of experts, the Air Navigation Comml.ssion does all the preparatory work 

in eonnection with the teèbnical regulations, 1-vhile the preparatory 

>mrk concerning the Facilitation Annex (Annex 9) falls within the ··cOm­

petence of one of the comrni ttees of the Côuncilitpe-::~Ult'~~7 
,:,,., 

25 According to the amendment of 1954. 
26 . 

Aceording to the PJllendment of 1961. 
' 
27 With reference to the Air Navigation Commission, see the study by Sheffy, 

"The Air Navigation Commission of the. International Civil Aviation Organi­
zation", 25 J. Air I .. & Com. 281 (1958). 

,· 
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B) Amending the Chicago Convention 

I) The Provisions of the Chicago Convention for Amen:dment 

The delegates to the Chicago Gonvention had before them two draft 

conventions submi tted by the United States28 and by Canada29 respectively, 

and also a White Paper on International Air Transport submitted by the 

United 1Hngdom:39 

All these proposais envisaged the establishment of a permanent inter-

national organization for civil aviation which wa.s tc be given certain 

regulatory functions, including amendment of the Convention. 

1) The draft submi tted to the· Chicago Conference 

Discussions at Chicago were m.a.inly centered on the draft sul:mi tted 

by the United States, ~vhich contained in Article 24 the following provis-

ions concerning the amen ding procedure: 

28 

M ••• The duties of the Executive Council shall be: ••• 
To initiate or receive proposais for .the modification 

. or amendment of the articles of the present Conven­
tion. Any proposed modification of the articles of 
this 'onvention shall be examined by the Council which, 
with the ~pproval of three-fourths of the votes pre­
sent, shall submit it tc the Assembly. Wo such modi-

. fication shall be referred to the Con~racting States 
for their consideration unless it shall have been ap­
proved by a majority of the total possible votes of 
the Assembly. All such Modifications of the articles 
of the Convention ••• must thereafter be fonnally ap­
proved by all the Contracting States before they be­
corné effectiven31. 

Proceedings, at 554. 



Two features of the American proposai marit our attention. First, 

one should note that this draft provided for the approval of proposed 

amend'ïlents by two orgens of the Organization, namely by the Council and 

the Assembly. Second, ratification by all èontraeting States was re­

quired before the a'ïlendments could become effective. Thus the unworkable 

formula of the Paris Convr:>nti::::n was once more embodied in the American 

dra ft. 

Fortunately, the Conference did not follow the American proposals, 

but aecepted the formula advanced by Canada32. canada unlike the United. 

States, a member of ICAN, was wall aware of the difficulties that may 

arise from the requirement of unanimous çonsent in the ratification pro-
.. 

eedure. The delay in coming into force e-f ICAN' s amendments due to this 

procedure was still vivldly. reeollected33• Canada therefore advanced a 

formula which would make effective the a.mendments .soon after the ratifi-

cation by a certain number of contraeting States: 

"Amendments to the articles of this Convention shall 
be examined and adopted by the Assembly. All such 
amenaMents·must be ratified by, •• of the member states 
before they become effec~ive•34. 

29 Id. at 570 • 

.30 Id. at 566. 
31 Id. at 563. 
32 

The British proposais. did not contain any rrovisionr.-'ott the amending 
procedure. 

33 
See p:;lsupra • 

.34 Proceedings, at 590. 



I~ further contrast to the US proposals, the Canadian draft also provided 

for the adoption of the proposed amendments only by one organ, namely the 

Assembly. There was, of course, no need at allfor the proposed amendments 

to be approvêd by two different organs of the. Organization. 

The Canadian ryroposa.l attempted not only to improve the Pà.ris formula 

in rt:spect of the required nu1nber of ratifications of the amendments, but 

also seems to have contemplated the binding force of such amendments. This 

conclusion may be drawn from the words "become effective" which may be in-

terpreted to mean that the amendments, ;men effective, bound all member 

States, dissenters ineluded. Thus thè uniformi ty of the treaty was safe-

'guarded, and situations similar to the "Uru.guay-ease". '\:Ulder the Paris 

Convention, were a.voided35. 

2) The pr6o6sals advanced at the Conference 

In view of the importance of the amiffding. procedure for ·an interna- · 

tiona.l organization, and e~pecially in the light of the different proposals 

submitted it is surprising to note that a. later draft jointly submitted 

by the United States, the United Kingdom and Canada did not contain any pro­

vision as to amending procedures36. 

Fortunately, the drafting ûommittee of the ûhieago \;onferenee gave 

adequate consideration ta this question. While following in principle the 

35 Jo ·. 

36 
See p~ supra. 

Proeeeding s, at 418. 
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Canadian proposai, the Committee clearly excluded the interpretation of 

the term "become effective" suggested above. 

'l'he f'irst.37 and second drat·ta.38 of the dra.fting Commi ttee contained 

the following provision: 

"~endments to this Convention must be apnroved by a two­
thirds vote of the Assembly and shall come into, force in 
respect of ratifying states when they have been ratified 
by ••• member Statesn39 , 

Canada, however, wanted her sugges~ions to be given more ~gbt1 as they 

were based OIJ. ICAN' s experience. She therefore asked with the suoport of 

the United Kingdom and Australia4° who were also members of ICAN, for a 

reconsideration of these provisions. This was felt necessary due to "pos­

sible constitutional difficultiesn41, that may arise, similar to those of 

the "Uruguay-case• of ICAN. 

The drafting Committee subsequently ineluded two alterative proposais 

in its third draft42. The f'irst ~:üternative f'orm repeated the earlier 

proposals, whereas the second alternative form met with the demands of 

Canada. 

37 Id. at 404. 
38 Id. e.t .391 • 

.39 Id. at 417 and 403 respectively. 

40 Id. at 490 and 654. See also Latchford, "Comparison of the ·Gl">.ieago 
Aviation Convention with the Paris and Habana Conventions", 12 Dept. 
State Bull. 419 (1945). 

41 
Little, "Commentary of the Development of the individWù M·tieles of" 
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1) Amendments to the Connntion i"lay '!)e proposed by the Assembly 
by a two~thirds vote of those present. A proposal for amand­
ment adopted by the Assembly sball be sub:!!itted to such con­
tracting sto., te for ra tific:.:.tion in acc.ordance ?.i th the consti­
tutional practice:::: of the state. An vmend'!lent shall take ef-

. fect one year after i t bas been ratified by two-thirds of the 
cont!'acting statès. This two-thirds !Tlajority shall include t':co­
thirds of the member states of the Council. 

2) At any time during the six months followinq tte ratification of 
an &ï!endment by the nece~sary majority any contracting state 
whicl: has not ra tified the a"l'lend"!ent may inform the Coùncil 
that ft dissents therefrom; in th~t Cb.Se it :::hall not be found 
')y the e.mendment but shall cease to be f~ me1"ber of tl'.e Org~ni­
zation as saon as the amendment t~kes effect, not~ithst~n~ing 
anything ta the contrary else'''here in this Convention"4j. 

l'llen the third draft was discussed, it was sugrested that the second e.l-

ternative be c1"1~nged, so that a State i."Ould not be excluded from the or­

s-~mization for f~dlure to ratify an a-nendment of minor i:npo"rtance. 44 

This suggestion was ta~en into account when tre third à.ra.ft wa.s re-

vised.45 .After discussion, this was further revised46 and became part 

of the Cricago Convention. 

3) The CPicago Formula 

The provisions for the amendment of the Chicago Convention are laid 

the Convention on International Civil Aviation", Proceedings, 

42 
Proceedings, 

43 
Id. at .3S9. 

44 
Id. at 1.?97. 

45 
Id. at 641. 

46 
Id. at 645. 

é'.t 375. 

1.?97. 
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doèm in Article 94 of tlèe Convention s.nd read a.s folla·.vs: 

~ta) t;ny proposeà. E7:1end"!len t ta this lionvention must be 
ap:roved by a b-:o-thirds vote of the Assembly and shall 
th:m co:ne into force in respect of States wtich have 
ratified such a·nend:r.ent .-,·ren r;::ttified by the number of 
contracting States specified by the A::o2e:11bly. The num­
ber so specified shall not be les:: than t·.ïo-thirds of the 
total mrnher of con tracting Stat·::s. 

trb) If in i ts opinion the amendment is cf su ch a na ture 
af::l to jnstlfy this coursa, the Ass?mbly in its restfl.ution 
recom""ending adoption may provide that any State "'Thich has 
not ratified w:ithin n specified period nfter the cmendment 
has come into force shall th?reupon ceaae to be a T!'ember of 
the Or'!~onization a.nd a. party to the Convention 11 • 

It will be observed that these provisions express three major prin-

ciples: the majority~~e, the consent principle, and the legislative 

principle. A:rnenci"l!ents could now be adopted by a aualified majority of 

ICAO members. It was shown in Part 1 of this survey that the a-pplica-

tion of this rule is t>.. general feature of modern international org~mi­

zations. 47' 

47 
.See p. 6 supra. One would tberefore disagree ~':!th ~arrier ;-.rho called 
su eh e maj ori ty rule "~- ne~v system"; See ""amer, "La ror.f~ronce de 
"'hicago", 9 Rev. Gln. Air 174 (1946). 
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' 48 
Further, ICAO as a rule·is required to apply the consent principle • 

While this principle has been cri tieized as "a most unsatiSfactory position 

in a treaty of this kind",
49 

one should note, however, that the resulting 

loss. of uniformi ty is counterbala:nced · by the advantages of such a pro-
50 

cedure, as was shown in Part 1 • 

The most interesting feature or Article 94 of the Convention is the 

optional deviee which coul,d be used at the discretion or the !ssembly
51

• 

Thus the Assembly may apply the legislative principle, so that importa:n~ 

amendments will be binding upon all member. States, unless the· dissenting.-

State leaves the Crganization. This deviee is of great importance for 

amen~g those provisions of the Convention which relate to the constitu-

tion of !CAO, because it provides a guarantythat all members of the Or-

ganization will be bound by one single constitution. 

It is now convenient to examine more closely the aménding procelln:zles-

of:.~'~Qnvention. This examination vlill try to determine whether a.nd to' 

what extent the provisions for the amendment of the Chicago Convention re-. 

medied the deficiencies of the Paris Convention. 

4S The term ~consent prineiple" means that amendments are only binding 
upon members who ratify them} see p.9 supra. 

49 R.Y. Jennings, op. cit. supra note 19, at 561. 
50 

51 
See p~ supra. 

Scelle commented on tpis feature that "par les dispositions de ce genre, 
on revient A un système autoritaire camouflé'"; · see Scelle, "La Revision 

C 
. , 1 

dans ~es onventions generales", 42 Annuaire de l'Institut Dr. Int'l 185 
(194S). Yakemtchouk, however, stated that Art. 94{b) aims at "l'uniformi t~ 
en tant qu'ideal"; see "La Révisions des Trait~s rmiltila:t~raux ~m Droit 
international", 60 Rev. Gefn. Dr. Int'.l. Publ. .398 (1956). 
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II) The Amendments to the Chicago Convention 

In reviewing the history of the Protocols amenè~ng the Chicago 

Convention, one should bear in m:i,nd the fact that the'adoption of one of 

the amendments, that of 1947, was motivated_ entirely by international pol-

itics and was not other.vise required. Therefore this mnendment should not 

be used as a test case to determine whether the Chicago Convention offers 

an amending proèedure superior to that of the Paris Copvention. ffmrever, 

the 1947 amendment 'Tlerits to be mentioned here notonly for complet~~s, 

but also because it created a rather complica.ted legal sit_ua.tion. 

1) The Protocol of May 27,. 1~~7 

J?y June 1946 PICAO started negotiations with the Economie and Social 

Council of UN (ECOSOC) in arder to.establiah ICAO as a specializeq ag~ncy 

of UN. Agreement was ~ventually reached and wàs subsequently approved by 

the General Assernbly of UN in December 1946 and by the First Assembly of 

ICAO 'in Play 1947. 

'{JN's approval, however, was subject to the condition that "ICAO com­

plies with any decision of the General Assembly regarding Francp-Spain"52 • 

52 . . . ici", . .. ' 
F()r :thè ~S.~ry of Article.9~ bis of the Chicago Convention see: Bernadet, 
~•OJCiif.fi,fY1ce PubliC Int§rnational 58-60 ( thesis Parisr1952); R. Y. Jen­
nings; op. cit. ~mpra note 19, at 566-569; Meyer, "Die internàtionale Or­
ganisation fuer die Zivill.uftfahrt", 2 Archiv des 'voelkerr.èchts 4.32-434 
(1950)l "Report of the Secretary of State", 17 Dept. State'Brill. 175/176 
(.J947h ,Rhyne~. "~nternational Law and Air Transportation", 47 Michigan L. 
Rev. 49 (1948}, uchenkrrran, at 1.32. . .· 



- 101-

In arder to fulfil this condition, an emendment was passed at the First 

Session of the ICAO Assembly, on May 27, 1947, and became Article 93 

bis of the Convention53. This new Article complies with the terms set 

out by the UN General Assembly in that it provides for the automatic termi-

nation of the !CAO membership of any State a) that ha.s bèen expelled from 

membership in the UN, or b) the General Assembly of UN 1has recommended 

debarred from membership in the specialized agencies. 

According to Article 94(a) of the Convention the 1947 Protocol could 

come into force only after having received the required number of ratifi-

cationr~ But before it received the ~equired 28 ratifications, the Genèral 

Assembly of UN repealed Spain's expulsion from membership in specialized 

ageneies(in November 1950). In consequence, when t.he Protocol entered into 

' force in 1961, it did not change Spain's staiùs as a member of ICAO, be-

cause by 1961 Spain was no longer debarred from membership in the specia­

lized agencies54• Hence Spain never'oeased t.o be a member of ICAo55• 

Rad the Protocol of 1947 received th~_necessary ratificat:tons prior 

to November 1950 --the date of revocation of the Gener.al Assembly's resol-

ution concerning Spain -- a delicate situation would have been created. 

53 
ICAO Doc. 7570 (Protocol of 1947). 

54 Spain became member of UN in 1955. 
55 

Cheng, at 33 and 36; Gul~imann, "Internationales Luftrecht 1950/51", 9 An-
nuaire Suisse Dr •. Int11 2.80 (1952}; Schwenk, "Problems arising from the 
Amendments to the Chicago Convention", 11 Zeitschrift fuer Luftrecht und 
V"el traumrechtefragen 125 (1,62); see also Sha·,vcross & Beaumont, at 55~ 
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The intention of the ICAO Assan1:il.;twaS' cl.ea:r:cy that the amendm.ent. shoul.d apply 

to Spain. But in order to be binding on Spain, it was, under Article 94 

(a) of the Convention, necessar~ for Spain itself t6 ratify the amendment, 

and this was very unlikely to happen. Consequently Spain would have re­

mained a member of ICAO vis-~-vis those States that also would have,ab-

stained from ratifying the amendment. ' The expulsion of Spain would only 

have had the effect Yis-~-vis those States that had ratif~ed the Protocol 

of 1947. Thus Spain vrould never ha;ve lost i ts membership, but woulà. have 

56 only cha.n_ged its full 'Tiembership into ·a "relative !llembership" • 

2) The Protocols of June 14, 1954 

The ICAO Assembly, at its Eilhth Session in June .. ~954, approved several 

constitutional R.mendments to the Convention v;hich wera emhodied in two 

separate Protocols. The first Protocol is concerned with the amendment of 

Article 45 of the Convention which deals with the permanent seat of ICAo57. 

This Protocol came into force on May 16, 1958. 

The other Protocol contains amendments to Articles 48, 49 and 61 of 

the Convention58. It permits t'he Assembly·to meetlel;ls of'ten. than annually, 

but h~t les-a than' onès 'in. avery· three 7eârs. This Protocol be~am~ èf'f'eeti ve 

on December 12, 1956. 

56 Schwenk, op. cit., at 125. 

57 ICAO Doc. 7675 (Protocol of 1954). 

58 
ICAO Doc. 7667 (Protocol of 1954). 
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3) The Protocol of June 19, 1961 

Another constitutionl:'l .s.mendrr-ent involves Article 50 of the Co~vention. 

This amendment, e~bodied in a Protocol approved Qy the Assembly of ICA~ at 

i ts 1.3th Session in J,_me 196159 , pro~rides for the incre~: .. se of 'ne:::b3r2hip of 

tre ICAO Council fro'n 21 to 27 E'tates. Tte ::ml1;.rgament of the Counci1 ·:;as 

de--med necessary due to the rrro:;th in number of members of tte org:;nization. 

Furthermore, it i'::: .. s felt that sud: :m incre"'-se in the of the Coureil 

woulà enable reprei:lentatlon in the Co'J_ncil of r~11 ,.,~~jor arer:.s of 

the world. The re qui red 56 r[üific.s. ti:ms ;vere re cd ved ~i tt in one :•ear so 

thr:.t the amendment 3ntered into force on· July 17, 1962. 

4) The Protoco1 of ~eptember 15, 1962 

The :r'ost recent Protoco1 amended Article 4E once "'1ore60 'J"'l->is Protocol 

of September 1962 increo:;,ses the minimum number of States "ihict rculà rer~uect 

an extra-orèinary se;c::ion of the Ars"':n1Jly, fro'!l ten to one-fiftl: of tr:e total 

number of contracting Ste.. tH. ~tis r:;;-:end:n.;nt '.7::.s fél t necessary élue to the in-

creased me1'!1bership of ICAO. · Ll:::o, -:.n cxtr::;.-ord.inary conveneè! ct 

the r.;;quest of only ten Cta.t·::.s ·::ou1è' :ne:u:: that there mcùc'l tl-:e 

risk of not estab1iehing a. quoruT:l ;..s le.sz than half of the ,:;n 
. 1.'1 

vvoulè in s..ll probabili ty rer1:;ond to mch '"' request'.:> • The ntJw rrotocol 

·::hiC''t is still in tr::- :-rocess of 'beine: rE...tified, '!!Ïll come il"to -Porce only 

.59 

60 

61 

ICAO J;oc. 8170. (?rotocol of 19/Sl). See :.lso ~'ankie':':'icz, "Au~entatian eu 
Nœr.br::: c::e He:nbres c~u Co-rseil de 1 1 0AC'I",'>; 7 Lnt'U<iire Fran,. Dr. Int'l445(196J}. 

ICAO Doc. '?268, L14-P/20, at 32. 

"c.n!üevJicz, "Organisation de 1 1Aviat:..on Civile Int"'rnatic;nale'', 8 P.nrmaire 
Fran". Dr. Int'1 681 (1962). 



when it reoeives 66 ratifior.dïons62• 

III) Sorne constitutional Problems oreated by the Amendments 

The .Assembly of ICAO in ado~ting the above changes, has not resorted 

to Article 94(b) of the Uonvention. Instead of doing so, it applied Ar­

ticle 94(a) of the Convention, in consequence of which, the amended tex~ 

is in force in respect of only those States that have ratified the Proto­

cols. In respect of those States that have not ratified the a~endnents, 

the original Chicago text of 1944 continues in force. 

In reviewing the Paris Convention, ~· similar consti tut:i:onal problem 

was indicated. The "Uruguay-case" demonstrated that a State v:hich joined 

ICAN during the period when an amencLment to the Convention was in the pro­

cess of being ratified, was not under any obligation to ratify the said 

amendment, nor did such amendment halte any binding effect on the newly­

adhering State. Consequently to a new member State the Convention in its 

original form applied,while the other members of the organization were 

bound by the Pmended text. The drafte+s of the Chicago Convention 1 a·:iai"~ 

of the legal di ffi cul ti es ~7hicb may arise from su ch a si tua ti on, provided 

ICAO vdth a deviee embodied in Article 94(b) of the Convention. Thi~: de­

vice, if applied, would preserve the uniformity of the Convention~ 

It is obvious that all amendments to the Chicago Conve.ntion would 

have required the application of Article 94(b), since they all refer to 

62 The Protocol of 1962 has reoeived 22 ratifications up to date (March 15 ,1964] 
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consti tutional provisions of the Convention 
63

• But the Assembly of 

ICAO preferred merely to urge the voluntary ratification of the amendments. 

1) The a.mendment of 1947 

The legal. difficul ti es which might have arisen in the Spn.nish case 

have already been di~ssed. Howe"rer, if a Sta te is exèluded from the 

UN, such legal problems may occur in reality. Furthermore, in view of the 

small number of ratifications that the Protocol of 1947 re~eived64, ~t may 

be said that the au toma tic ef'f.ect of Article 9.3 (.'b:WJt: would, termina te the 

contractùal relations of the $~ded State with less than half of the 

member States of ICAO. Hertce;· sueh exclusion would not affect contractual 

relations with the rest of the member States which are at present in a 

majority. Such peculiar membership vis-\-vis ICAO which would result from 

this situation, would exist even if the State to be excluded is the last 

State that ref'used to ratify Article 93 (bis) of the Convention. 

One might also e.rgue, as Cheng did, that a State threatened with ex-

pulsion would be entitled to demand that the other members of ICAO fulfil 

their contra.ctual obligations according to :the original terms of the Co'n­

vention65. Should the mat~er be brought before the International Court 

of Justice under Article S4 of the Chicago Convention, it is difficult 

63 Cheng, at 117. 
64 . . . 

Among the 103 members, only 45 States have ratified it up to date 
(March 15, 1963). 

65 
Cheng, at .36. 
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to see how the Co~t-· e'Quld, avoid sustaining such a contention. As Cheng 
·. ·.,. 

. . 
remarked, "such an absurd resul t merely shows the possible conseq~enees 

of the apparent reluetance.of the ICAO Assembly to make use ot Article 

94(b) of the Chicago Convention, 1944, when amending the Convention"66. 

The reluctance. of the ,ICAQ Assembly to apply Article 94(b) in the 

. case of the Pro.toeol of 19471. jJJras mainly due to the unpopulari ty of t1le 

amendment.. Spain has always been a country of considerable ~.:"l~ortance 

in international civil aviatioJJ and a loyal member of ICAO. 'Furthermore, 

the insistance of the UN upon the expulsion of Spain was deemed to Lile 
. -

an unwarranted introduction) J;)f poli tics into an essentially technical 

organization and so was opposed. A two-thirds majority for the appli-
.. 

cation of Article 94(b) eould not therefore be expected. 

2) The amendlnents of 1954 

Other legal diffieulties may arise in connection with thé' amendments 

of June 1954. As the practice ·of ICAO is to act pursuent to consti~utional. • 

amendments as soon as the required number of. ratifications has been aehieved, 

. .1 t may be ohserved that those IC'AO members, who h~ve not ratified the a.1l~nd­

ments may have a right to object .to their implementation67• These States 

may, for example, be entitled to insist on resumption of annual sessions 

of the Assembly,- or to object to any decision of the Assembly concerning 

the site of permanent seat of ICA068• 

66 . 
67 Cheng, at 36/37. ··· 

ICAO C-WP/3456, at 21. This was also .the vie.w. of the British delegate: 
"The minority could ••• objèct, bUt coUld not effectiyely prevent the op-
eration of the will of the majority"; id •. ~a~1,.~~ • ' 

~'"''" ,.~·~.,;1~·~·~ ~~~~,!~ a~ 117. Se~ als~ ~~!lriilf~~~ . .61~~r,;~..;;~i?l~~.L, 
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Even though no objections have so far heen raised to the applica­

tion of the amen&nents69, it is nev~rtheless necessary to call attention 

to these constitutional deficiencies. For, in the amendment .of 1961, 

!CAO was concerned with these problems, and discussed them at length in 

the Assembly nnd the Legal Bureau of !CAO. 

3) The amendment of 1961 

The amendment of 1961 provided for the increase of the Council 1 s 

membership from 21 to 27 States. According to Article 94(a) of the Con-

vention,. the amendment became effective only between States which rati-
, ' . . 

fied the Protocol, wb.ereas the non-ratifying States remained boll{ld to the 

Convention in its original form. After the amendment entered into force, 

the Assembly met at Rome for its 14th Session in summer 1962. ~~ong 

the States that were represented at this Session, therewere thirty States 

which had not until then ratified the Protocol of 1961. As Schwenk poin-

ted out, the question was whether the Council had to be e1ected wi th a 

membership of 21 or 27 States70• Furthermore, how should the Council 

be composed ta appoint the Secretary General? Were all member States 

ob1iged to accept the new Secretary &enera.l ot··· coul<f.:"i·t',bè clà.imed' .• 

t h''at he bad been chosen by the Council consti tuted contrary to the 

version of the Convention valid for this ~ember?71 One a1so wonders 

69 

70 

71 

But there bas been yet no occasion ta act upon the amendment of 
Art. 45 (permanent seat of !CAO). 

Schwenk, op. oit. supra note 55, at 125. See also Mateesco, at 233. 

Schwenk, op. cit. at 125. 
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whether the regulations adopted by the Council of 27 members have the 

same legal effect· vis-"'a-Vis. those Stàtes that did not ratify the Protocol 

of 1961. It would seem that any decision made by the e~rged Council 

may be objected to by the non.:.ratifying States. 

Sorne of these problems were discussed in the Executive Committee of 

the Assembly, before the amendment for the increase of the Counci1's mem­

bership was voted upon at the 13th Assembly. The major question under 

consideration was, if, after the coming into force of the amendment'- a 

State that had not ratified the a.mendment was entitled to vote for more 

than 21 candidates when the new Council was to be· elected. In. this con-

nection the question was raised as to whether such States had the right 

'·. . . . 72 
.. :to be elected after 21 seats bad been filled • 

The Executive Oommittee followed the opinion of the Director of the 

Legal Bureau of !CAO vmo stated that "there is nothing in the Convention 

making the eYercise of voting power by a Contracting State_, or eligibUity 

for election to the Council, dependent upon the fulfilment of such a con-
73 

di ti on as ratification of .?..n runendment" TP.e Commi ttee unanimonsly agr:eed 

that States should have the right to stand for election and to vote Yhether 

they had ratified the amendment or not. 74 One shou1d note, however, that 

72 
!CAO Doc. 8167, A 13-P/2, at 17. 

73 
ICAOC-WP/3456, at 22. 

74 !CAO Doc. 8_270 A 14-EX/31, at 3. See also 17 !CAO Bull. 193 (1962). 
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this decision could not solve all the above mentioned.ouestions which . . . :· -; ~ 

would arise in this conneëtian. 

At the 14th Session of' the Assembly, the a.mendment was implèmented 

by the election of' 27 members to Council sea.ts. No objections were raised 

by the non-ratifying States against the application of the amended text 

ot• the Convention, and the StàtAs that bad ratif'ied the amendrnent, did not 

abject to the voting and the election of non-ratifying States;· I\is, 

therefore, possible to contend that the new structure of the Council bas 

been accepted expressly or impliedly by ail ICAO memoers, although the 

amendment bas not been ratified by all. Nevertheless, the legal basis is 

not without doubt, and constitutional diffieulties may arise at a later 

stage. 

4) The a.mendment of 1962 

Still e~other problem may arise when the' àmendment of' 1962 enters 

into force. V'hereas under the terms of the original Convention, ten States 

are entitled to request the convening of an extra-ordinary session of the 

Assembly, under the terms of ~~e Convention as amended one-fifth of the 
' 

total nÙmber of contra.cting States is required for such a request. Con-

nequently it is conceivable ~~at ten ICAO members who havé not ratified 

the amendment, may'request the cohvening of an extra-ordinary session, and 

it seems rather difficult for the Secretary General of ICAO to refUse to act 

upon such a request. 
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IV) The Proposals to amend Artifjjle 94 of the Chicago Convention 

Discussions concerning the implications of Article 94 of the Con~n-

ti on be gan, in 194 7 in à' sp&C'fd~--i ttèe rè~iewüi-'~1!11f'"itôrlvéiifœi'l5 ~~; 

and la ter continued in the Assembly of ICAO up to 1 ts Fourth Session, in 
. 76 

June 1950 • Two different types of amendments were suggested: firstly, a 

complete change in the nmending procedure; and, secondly, the addition of a 

provision regarding the newly-adhering States. 

1) Proposals to alter the e:xisting provisions 

It was· suggested that any amendment agreed by a two-thirds vote of 

the Assembly and ratified by two-thirds of the member States should bind 

ail the members of ICAO, reserving the rights of dissenting States to with-

77 
draw from the Organization • Thus the legislative Tiethod would be ap7 

plied in that the two...:thiràs majority could impose its will on the dissen-

ting minori ty. 

Another suggestion was to disti?guish between "important amendments 

to the Convention, namely, a.mendments involving new obligations on the 

part of the members of the Organization" 7S, and ''amendments not involving 

75 
Th:t-sccommittee was. es~lished· by. the Interim Council o~ PICAO. PICAO Doc. 
2048, C/208', and PICAO Doc. 2085, C/217. See also Jones, 11AmênGl!ing the 
Chicago Convention and its teehnicai Standards: Can Consent of a11 

76 Member States be eliminated?", 16 J. Air L. & Corn. 20.3-209 (1949). 
·lst Assembly: ICAO Doc. 4039, Al-CP/12, e.t 8-11; 2nd Assembly: ICAO Doc. 

77 
5227, .A.2-P/ll; 4th A~sembly: ICAO Doc. 7225-, cja,?,4, at 199. 
!CAO Doc. 60l4,LC/11l,at J et .seq.JTCAO Doc.-6024, .. ,. 
LC/121, at 75 et seq. ~CAO Doc. 5089, LC/SO. 

'i8 !CAO Doc. 4039,. Al-CP/12, at 8 (para. 10. l.). 
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new oëligations on the part of the Contracting Statesn79• The former 

would require ratification aecording to the consent principle, whereas the 

latter would become effective ipso-facto when adopted by a two~thirds vote 

of the Assembly. It was felt that there was "no harm in dispensing with 

the ratification" of emendlnents which were of a "purely procedural or 

. organizational cbaractern80. 

It is not surprising that these amendments failed ta win support 

because the same re.sul ts can be achieved by applying Article 94(b) of 

the Convention81• 

The A~sembly of ICAO therefore decided ~~at "Article 94 of the 

Convention should be maintained in its present formn82 and, in addition, 

that any proposed amendment to the Convention must satisfy two tests 

before heing voted upon by the Assembly: "1) when it is proved neeessary 

by experience; 2) when it is demonstrably desirable or usefuln83. 

2) Proposais to supplement the existing provisions 

Under Article 94(a) of thè Convention, an amendment which has come 

into force is binding only upon those States that h~ve ratified it. No 

contracting State is under any obligation to ratify the amendment and 

79 
80 

Ibid. (para. 10. 2). 
Ibid. (para. 10. 2). 

81. Colc1aser, "Civil Aviation: current legal Prob1ems in the international 
Field", 12 Fed. Bar J. 89 (1951). See als() R.Y. Jennings, op. cit. 

82 supra note 19, at ~62. 
a~ ICAO Doc. 7017, A4~PI3; at 3. 
/ ld. at 2. . . 
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this à.pplies also with respect to Statee that adhered to the Convention. 

after:an amendment has become effective. The Co~ittee on the Convention 

'on International Civil Aviation of PICAO found this situation :_,_ unsat-

isfactory in re~prd to newly-adhering States, bèc~use their adherence 

relates to the Convention in i ts originl".l form ~nd is not deemed to 

relate to the ai'llending Pr:otocols. The :?ICAO Cornmit,tee therefore sug­

gested that Article 94 of the Convention be supniementeà ".'ith the fol-

lat-:ing paragraph: 

"No State shall become a party to the Convention until 
it has deposited instruments of -ratifice.tion of all 
amendments which have been in force during one hundred 
and ei~hty d~ysn84. 

The Legal Committee of ICAO recomëlended a re-draft of the proposed amand­

ment td read as follows: 

1'A,f'ter an runendrnent subject. to the ratification };las 
been in force for more than one hundred and eighty 
days, 2ny ratification or adherence to this Convention 
shall be deemed to constitute ratification of or R.d­
herenee to the Convention as a~endedn85. 

The Assembly of ICAO, however, took no action and àecided at its Fourth 

SessiQn that Article 94 of the Convention· should be naint."ined in i ts or­

iginal form86• The refus~tl to act upon the proposed r.tlTiend:nent is· re-

84 
ICAO Doc. 508,9, tC/80, at 7. 

85 Id., at 10. 

86 See supra note 82. 
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sretta.ble sin ce i ts ado:;tion wôulâ. ba"'ïre :.i\lptôhd thé amenditlr. provi'EiiGns 
.. ... . "7 

of~ ~ê. Convention.-' 

F'urthe:r;more, the !lroposed amentl'11ent would have e.voided legal ~rob-

lems th at may arise tn the ·future under the present text. If, for in-

stance, an amendment is adopted under Article 94(a) of the Convention ' 

.and ratified by a.ll contracting States; it might be argued that the 

original text of the r.onvention is completely replaced by the amended 

text. As a consequence, a ner!ly-adhering State could no:•longer à.Ohere 

to the original Convention, but only to the Convention as amended. Such 

a conclusion, however, seeins to be incompatible with the terms of Ar­

ticle 94(aJ "trhich prescribes that a.mendments would come into force "in 

respect of States which have ratified such a::endMents"~8 • 

V) Miner !'l"'blems of Interpretation 

1) Numbe.r of votes reouired 

Under Article 94(a), tbe a~:.option of am~nd:::1ents t.o the Convention 

requires t:be a"?proval "by a t':'·o-thirds vote of the Assembly". fo":!e èoubts 

S? é'Heng sta.ted that "so far the Organization appears to have raid little 
reed to this problem" (the problem of uniform application of ~mend­
.ments vis-ll.-vis net'; 7'le'Tlbers); see Cheng, at 118. 

88 
ICAO C-mp/3456, at 27. 
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concerning the interpreta.tion of t!->j $ TJrovision ~>.rose as early as 1947 

when the inser.tic:n of Article 93(bis) Four diff'erent 

possible interpretations were discussed: 

~a) 1 T·vo-tl:lirds of .the Asée'11bly1 ;·rould mean 'two-thirds 
vote of the States ,.el'lti tled to be represented in the 
Assembl!', i.e.'i 'of' the Contrneting States~'· 

b) 1 Two-thirds vote of the Assc:;mbly' 1·:ould mean 1two,.. 
thirds vo.te of the States repress-ntedat a meeting (in 
the sense of 'session 1 ) of the Assembly'. 

c) 1 Two,..thirds vote of· the Asse:nbly1 would mean 'tr:·o­
thirds vote of the Stat.:;s represented at the Asser'lbly 
meeting on the day of vote'. 

d) 'T'n.o-thirds vote of the Assembly1 would mean 1 tr.·o­
tbirds of the votes cast. in n T!leeting of the l.ssembly 
wt:ere a c;.uorwn had been established according to Article 
48( c) of the Convention' "90. 

The interpretation agreed upon by the First Assembly and subsequently 

applied to the ether amendments, is at pn!II!Jèilt embodied in "Rule 54 of 

. the Standing Rules of Procedure of the Assembly. This rule follows the 

fourth alternative interpretation prescribing a "two-thirds of the total 

number of Contracting States r?presented at the Assembly And qu~lified 

to vote at the tirne the vote is ta.kenn91. Rule 54 _,._,as confirrneè by a 

resolution 0-dopted ~t the Nin th· $eesion,of ~the .Assembly which sta ted: 

89 
4802, LC/504, !CAO Doc. at 9. 

90 !CAO Doc. 7601, LC/138, vol. 2, at 69. 
91 

7600 (?tanding ~les of Procedure the Assembly). !CAO Doc. of 



>"1) that under the praetice of the Assembly as expressed 
in Rtcle 54, the. words 'two-thirds vote of the Ast>embly' 
in Article 94 :nean '11.. two-thirds vote of the Contracting 
States re?resented at the Aesembly at the time of the vote', 
and 

2) . that practice9~oes not violate any relevant erticle 
of the Convention" • 

2) Number of ratifications reguired 

Aacording to Article 94(a) of the Convention, . the numher of ratifica-

tians required for the amendment to come into force must be specified by 

the Assembly when a.pproving such a"llendment. "The number so specified shall 

not be less than two-thirds of the total num:ber of Contracting States". 

When Article 93(bis) was discussed,the First Assembly pointed out that if 

·the .1\ssembly adopts the draft resolution of 2mendment, i t "Tould have to 

speeify at what ti~e the minimum nuwber=·of two-thirds of the contracting 

States should. be colinted9.3. In this regard two .. al te rna ti ve interpreta ti ons 

of the provisions of Article 94 were indicated: 

92 

a) 'The total number of Oontracting States' would mean 
'the total number of Contracting States at the time of 
the a.floptian of the rJ.mendment'. · 

b) 'The total number of Contracting States' vvould mean 
'the total number of Contracting States.at.the time 

· wh en the a:Mendment cornes into 1'orce t. 

ICAO Doc. 7596, A9-P/13, at 4. According to Sehwenk, the correctness 
of this inter~JretBtion was beyond any doubt. See· Schwenk, op. ci t. supra 
note 55, at 129. 

9.3 . 
. ICAO Doc. 4117, Al-CP/24, at 3. 
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The First Assembly established ~·precedent in applying the first alternative 

to the Protocol of 194794. The subsequent amending Protocols of 1954, 1961 

and 1962 f'ollow the same patte~95. Thus the Assernbly took a pragmatic ap-

proach, ~or this interpretation keeps the required nurnber of ratifications 

as low as possible, so that the arnendments may come into 'force as early 'as 

possible. One may, however, argue that the second alternative would have 

better satisfied the ratio legis of the provisions concerned96• 

VI) Conclusions 

Apart from sorne minor questions of interpretation, the warding of the 

provisions on the amendment of the Chicaeo Convention is clear and does not 

present serions difficu.lties~ It would seem that the difficu1ties experienced 

by ICAN enabled the delegates to the Cl'icago Conference to d.:r·f.ft a new con-

vention which avoided the shortcomings of the Paris Convention. In this eon-

· nection, three features of the Chicago provisions for the amendment of the 

Convention are of particu.lar importance. First, the Chicago Convention makes 

it possible for amendments to become effective without being ratified by all 

member States. Thus the hl::l.g'thy procedure under the Paris Convention bas been 

eliminated. The rapid ratification of tr~e Protocol rela~ing to the increase 

of the number of Council members .bas demonstrated the superiority of the 

Chicago t'ormula; even with a large membership of S4 States, the minimum re-

94 ICAODoc. 7570 (Protocol ofl947). 
95 

ICAO 'Doc. 7667(Prot. of 1954), 7675(Prot. of 1954), Sl70(Prot. ofl961); 
S26S, A14-P/20, at .32. 

96 
Schwenk, op. cit. &l~ra note 55, at 129. 
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quirement of two-thirds of the total number of contracting States was 

fulfilled within the short period or one yea.r. 

Second, the Chicago Convention provided !CAO wi th an excellent deviee 

which could safeguard the uniform application of important amendments to 

the Convention. In the.light of IC~'s "Uruguay-case", this legislative 

deviee seems useful for preserving the uniformity of those provisions of 

the Convention which regulate the aetivities of !CAO. Oddly enough, review 

of the a."!lending Protocols reveals that this diseretionary power has not yet 

been used, although it would have been the ap}ropriate course to follow97• 

This reluctance on the part of the !CAO Assembly to resort to Article 94(b) of 

the Convention could have been due to the fear that in so doing it might 

have lost sorne of i ts members who did not ratify the amend:ments in time. 

As a re sul t, !CAO is presently faced wi th the same cons ti tutional diff~..;. 

cul ties as ICAN vms faced in regard. to Uruguay for Sfiveral years. One should 

bear in mind,however, that the shortcomings· of !CAO are caused by the refusal 

of the Assembly to applythe optional deviee tha.t could be used at its dis-

cretion, and not by a deficienèy in the amending procedure as was the case 

under the Paris Convention. 

Furthermore it was demonstrated that it is unreasonable to believe and 

unadvisable · to propose that such def:'!.ul t in ICAO·' s practiee could be remedied 

bt an amendment ot Article 94 of the Convention itself. On the con~trary, it 

was felt that Article 94(b) of the Con'Vention could have beenan efficient 

97 . Cheng, at 117. 
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deviee to retain the uniformity of the Convention. on·ê can1 therefore, only 

hope that in future ICAO will use this provision when adopcting new amendmenta 

which affect the composition, st~eture or functioning of ·the organization 

and lts organs98• However, 'it should be pointed out that ·~der the terms 

of Article 94(b) tpe Assembly ie entiUed to apply this deviee only vl'hèn 

oil-dopting the amendments. A subsequent application of Article 94(b) to an 

amendment which had been adj)pted under Article 94(a) and already submitted 

to the con~racting States for r~tffication, h~uld clearly be unconstitutionat99. 
' ' 

While the amendment of Article 94 of the Convention was considered as 

extrernely inopportune,· the insertion of a provision to make amendntents bin-

ding on newly-adhering States was thought to be an a:r.propriate deviee to 

preserve a higher degree of uniformity of the Convention. Such a provision 

would also avoid the problem which arises whére an amendment bad been adopted 

· under Article 94(a) and ratified by all contr~cting 8tates. 

98 
Schwenk draws the same conclusions in his survey; see Schwenk, op. ci t. 
supra note 55, at 137. But sée also Rosenmoeller1 at 165. 

99 
Schwenk, op. cit. at 131. 

..11. ~~'· ', __ ·_,-. -·-~: .... 
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Il The Drafting of the Chicago Convention 

One of the objectives of the Chicago Conference ~as been to set 

up an international organization 7:hich would, on a world:...wiê!'e basis, 

continue the successful ~ork of ICM! in adopting international regu~ 

lations. In arder to achieve _this objective, the de:l:-egates to t.~e 

Chicago Conference provided for the establisl:'l.Jnent of !CAO which was 

empowered ~ith regulatorw functions in technical matters and facili-

tation of international air travel. However, in doing so, the drafters 

of the Chicago Convention departeè. remarkably from the Paris madel. 

To. xhat extent and why the new provisions are different from those of 

the Paris Convention, an.d ',vhether the ner. regulatory procedures have 

stood the test o·f time, v:ill.be analysed in the following pages. 

1) The drafts submitted to the Chicago Conference 

The US draft 

The discussions in draf.ting the Chicago Convention were mainly cen'­

tered on the draft submitted by the United States
1
.Article 24 of this dr~ft 

1 
Proceedings, at 553, See also Jones, "A11ending the Chicago Convention and 
its- 1'echnical Standards: Ce.n Consent of all Member ~tates be Eli.'!linated?" 
16 J. Air t. & Corn. 190-192 (1949). 
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provided for the establishment of an "Executive Council" wh.ich was designated . 

to collect and communicate technical data relating to international air 

navigation. Each contracting State was· required to furnish such technical 

material. One of the major tasks of the Council was. to l'!!ake etudies in 

the economie, technical and legal fiel:êls e_t international aviati·on. The 

studies of the technical matters, however, had to be undertaken "with the 

view to the standardization of the procedures and practices r~ferred to·, 

and the establishment of uniform regulations fixing minimum standards 

(including the modification of the Annexes to this Convention) by the 

International Aviation Assembly".2. Although such. regulations did not re-

quire ratification, i.e. express acceptance by the contracting Statc;s, 

they eould, nevertheless, be rejected by them: 

"Such regulations shall become effective within a prescribed 
time.after their submittal ta each State member of the Assem­
bly, unless a majority of the Stat;s members of the Assembly 
have registered their disapproval" • . 

This provision clearly' indicated the intention of tl:e United States to 

depart from the binding force of ICAN's regulations which it considered 

inadequate from the point of view of its civil aviation policY'7. 

The British proposals 

The British proposals as embodied in a ~ite Paper5 speke in broad 

2 Id. at 554. 

3 Ibid. 

4 See p.?8 supra. 

5 Proceedings, at 566. 



terms of an "Operational ~xecutive" "to give effect to the provisions of 

the Convention ••• "6, to "ad1ninister the provisions of the .Convention gov-

erning such matters CèS safet;r standards and ground organisations; and 

prescribe minimmn requirements for internatiom;.l aerodromes and ancil],ary 

facilities"7. It is conreivable that the United Kingdom, being a member 

of ICAN, had in ~ind the application of the same regulatory procedures 

which were successfully applied under the Paris Convention . 

The Canadian draft 

This conclusion, however, can be dravyn with certainty in regard to 
8 

the Canadian draft • The Canadian proposals contained an express provi-

sion concerning the legal status of the Annexes which was in substance 

identical with Article 39 of the Paris vonvention. Article 45 of the 

Canadian draft prescribed that 

"The provisions of the present Convention are completed 
by the Annexes ••• which shall have the same etfect and shall 
come into force at the stme time as the Convention it~". 

' '\'Ti th regard to the amendment of the Anrtexes, ~e C!ànadian dra.ft conta.i!"ed 

in Article 50, Section 2, the following provisions: 

6 Id. at 569. 
7 

Id. at 570. 

8 
Ibid. 
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"Amendments to the Annexes of this ConventiQn can be 
proposed by either the Assembly or the Board. An amand­
ment shall be binding on the member states as saon as 
it is adopted by the Assembly by at least two-thirds 
of the total possible votes". 

This provision was in substance identical with amending procedure of ICAN 

under Article .34 of the Pétris Conventicm. However, the strict binding 

force of the regulations as prescribed by Article 45 of the Candian draft, 

"' was modified by a number of Articlesdealing with technical matters. Three 

categories of regulations could be distinguished in the Canadian protosals. 

Firstly, there were the regulations of strict binding force. For example, 

Articles 20 to 2.3 of theCèDadian draft provided that certain technical 

regulations "stall" be co~plied with. This wording indicates tbat States 

had no choice but to implement such regulations. f!econdly, certain other 

technical regulations •vere to be implemented only as far as "possible" 

(Art. 41.). The '''ord "possible" introduced the element of discretion to 

be used by the States and thus indicating that States could depart in 

their national legislation from the international regulaticns. ·;~i 

Thirdly, wi th re&:ard to the custorns regulations one shou1d note tl:a t the 

wording "member states :::ill comply" v;as used in.stead of the ward "shall" 

as employed in reference to the technical regulations (Art. 42). '!'!;is 

change. in the wording ':!-lso seems to leave States to an element of è!i:::cretion. 

In modifying the rigid binèing force of the regulations, the Danadian 

proposals incorporated the practice of .ICAN in regard to its regulatory 
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activities. This practice, as was shawn earlier9, is characterized qy 

the pragma tic and flexible approach of ICAN in ,arder to me et any difficul tie s 

that may have arisen :in) the implementation of its technical regulatirms. 

Thus ICAN had promulgated regulations which contained departure.clauses, 

and regulations, which were mere recon~endations. 

2) The proposals advanced at the Chicago Conference . 
The tripartite draft 

The joint draft submitted by the United States, Canada and thê United 

. 10 
Kingdom consti tuted a compromise between the American and Canadia.n. propose.ls • 

Although this tripartite proposal closely followed the Canadian draft, 

i~ nevertheless showed remarkable .differences. The joint draft emoodied 

Article 45 of the Canadian draft as its Article 17 and also employed largely 

the wording of the Canadian provisions relating to the amendine procedure. 

However, the American concept favouring an international regulatory autho­

rity rlth consultative p07Jers, rather than legislative powers 'as provided 

in the Canadian draft, was maintained and inserted in the draft. Further-

mor~, anticipating a universal membership in the fUture org~nization, the 

joint draft conferred the regulatory funct!ons on a small exécutive body, 

the "Board of Directorsn11, so as to secure efficiency in this field. 

Art. 4 of the tripartite draft; id. at 421. 
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"Amendments to the annexes of this Conv~~tion may be 
adopted by the Board by a two-thirds vote of tl:ose pre­
sent Rnd shall then be submitted by the Board to each · 
member state. P~ amendment shall beco~e effeetive ''ith­
in such time after its submission to the member states 
as the Board may prescribe, unless in the meantime a 
majority of the states registar their disap-proval with 
·the Boardtrl2. 

The work of thè drafting Co~~ittee 

The deliberations that followed at the Chicago Conference were b~sed 

on the above tripartite draft. The drafting Co~~Lttee of the Conference 

incorporated Article 17 (legal status of the Anr!exes) and ·Article 19 (am­

ending procedure) in their first two drafts13. However, Article 17 was el­

iminated f~om the third draftl4 due to the special status whieh the Annexes 

were expected to have in the final doctmant of the Conference. This was 

because of the fact that the technical Committee of the Conference15 was 

16 pressed for time in completing the t't.'el ve ll~nexes , in r. form ~-vhich was 

acceptable to all States participating in the Conference17• The technical 

Committee, therefore, suggested that the "draft technical annexes" should 

be "accepted by the participating States for immecH8t(~ ."lr!d ~"Ontinuing S"hldy", 

12 Art. 19, Section 3 of the tripartite draft; id. at 429. 
13 

Id. at 404 (first draft) and at 391 (second draft). 

l4 Id. at 375. 

15 Committee II of the Conference dealing with bchnical standards and 
procedures. 

16 
Tte draft An!lexes related to: Air traffic control, ~irways systems, r.ir-
\'.'Orthiness, communications, customs, 1icensing1 1ogbooks, maps e.nd charts, 
meteorological p:rotecticm, registration and identific~~ticn , 
of the air, search a.nc1 resune. 

17 
See the statement of ~-~r. "organ hefore the US Senate, Hearinp;s,_ 1'77. 
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and that they "shall be accepted as cqnsti tu ting "lodelE of tl:e desirable 

scope ?..nd arrangement of tl:e s~veral Gnl"texes", ~nd finRlly that they 

should be studieà by the Interi~ Council "for the :i)Urpose of acceptance of 

the docu~ents in their final for3 for attachment to ~ permanent interna­

tional convention"1~. As a consequenee of tl:ese suggestions the draft­

ing Com7nittee replaced the eliminated Artiele 17 of the previousdrafts 

by Article 4, Section 5 of the third draft. Th~refore the technical re­

gulations wer6 designated in the thii'd draft as Annexes to the Convention 

only for reasons of "convenience"19. 

The a bave ;;-ravisions of the third draft, dealing :yi th the legal . 

status and the amendment of the Annexes, were in substance inserted in 

the final draft20• They r;,·ere èompleted hy a set of r::rovirions '.'ihich pre-

scribed in detail the legal force of the technical regulations as laid 

dawn in the .Annexes. Th.is was due to the suggestions of the t?~hnical 

Co:n:-::ïittee of the Conference :':'hich had pointed out the need for such a 

clear description "of the obligations which may he irnposed under the var­

.1ous technica.l docuT"len"bs"" e ttached to the Convention21• Ho•.vev::r, Ue 

feeling of' this technic2.l ('Q"'l"'1i ttee ~:ri th regard to the leg8.1 forcG of 

the technical regu1ations was that there could be no uni"'rers3.1 :rule · · 

lS 
ProceedL~gs, a.t 702. 

19 Id. a.t 3SO. 
20 Id. at 616. 

21 Id. at 704. 



as to their ztatus; "uni'rers:::l standardization in soMe "latters is nec-. 

essnry to the safety of internati:::nal air navigation; '':"hile it is e'1ually 

clear that in other respects such standardization may be desirnble merely 

·as a convenience or s. ~es. sure of economy"22• "The Most th at the corrn~i ttee 

fer:ùs it possible to hope for in those instances, at throue;b the 

~edimn of. any readily M":lndable docu.'llents atts.ct.ed ta a General convention, 

would be the acceptance of reco~::1endations and an ùndl:"!rtb.1cing by the. part~ 

icipating states to conform to such reco~~~encl::,tions as far a:::; their parti­

. 23 
cul:::..r si tua ti ons may perr,u. t" • 

Tris concept of depriving the regulations o.f t:beir binèing force r>nd 

trereby rsducing them to tre stntus o\ mere recom~"€ndati::l'ns 1 formed the 

bar:is of the Chicas-o provisions relating ta the leg&l f'orce of the rsgtlla-

t:tons in general, ::md. c<?.rkin Articles of the Convention dealing ,d th tech-

nical rnatters in particular. 

II The Provisions #!'.the Adoption of Regulations 

Two aspects of the regulatory f'unctions of ICAO will be studied here: 

the categories of ICAO' s regulations :-m: t:teir procedure for r::tdoption. The 

obligatory nature of the regulations and the questions concerning tteir in-

corpora tLn in to national la·:: will be deal t separa tely. 

22 
Id. at 703. 

23 
Id. at 704. 
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1) The categories of international regulations .,of IC.AO 

The Chicago Convention provides for three different sets of regula-"' . ~· 

tiot?.s: "Standardf, "Reco::cmended Practices" and "Procedures". The "Stan-

da:r;ds" and "Recom!!lended Practices", in ICAO language abbreviated to 

"SAHPS", form the :najor part of ICAO's regulati'Jns. They are embodied 

in the fifteen Annexes ,to the :Chicago Convention24 in contrast to the .. 

"Procedures" which are suprlementary regulations of minor or only regiona~ 

importance, remaining outside the Annexes. However, the Chicago CGn.-· 

vention does not con tain any definition of these terms. 1.~oreover, certain 

Articles of the Convention èo not employ these terms in a clear :nanner. 

Otber terms are alsoused, as e.g. "rules" (Art. 12, 28) "regulations" 

(Art. 12), "practices" (Art. 23, 28), or "co-:rdinated 'lleasures" (Art. 25), 

and the term "procedure" is used wi th reference to Annex material (Art. 26). 

The Interim Council of PICAO was ~herefore faced with the task of 

defining the se terms, when completing the draft Annexes of • the Cri,QB.go 

Conference. The distinction 'llade by the Interim Council between "Stan-

dards" and "Recommended Practices" vras as follov.s: 

"A rstandard 1 is any reauirement, procedure or practice 
in respect of ~hich a high degree of international unifor­
mity is desirable and likely to be attainable; 

24 l •. 

The Annexes relate~ to: Personnel Licensing, I!P;J-es of the Air, Meteor-
ology, Aeronautical Chans,· Unit~ of Measuremerit to be used in Air-Urdund 
Communications, Operation of Aircraft (InternationalComrnercial Air Trans­
port), Aircraft Nationaltty andRegistration Msrks, Ail"?7orthiness of Air­
craft, Facilitation, Aeronautical Telecommunications, Air Traffic Services, 
Search and Rescue, Aircratt Accident Inquiry, Aerodromes, Aeronautical 
Information Services. 



A •Recommended Practice' is a desirable requirement or 
procedure ~hat either cannat be adônted sufficiently widely 
to beco,e general ;:Jractic~ or c.s:.nnot be ade::r~;~;ely achieved 
in the actual state of technical development" • 

The First Ascembly of ICAO altered the above definitions ·~hich in their 

amended form are still valid, as was recently affirmed by the Air Naviga­

tion Commission26 and by the ICAO C'ouncil27• 

The."Standards" and "Recomr"lerided1'raetices" 

"Standards" and "Recol"ll"lended Practices" as- redéfined by the Assembly, 

read as follows: 

25 

'"Standard' means any specific,tirm for physical eharacter­
istics,' configll.r'ation, materi.al, performanèe, persormel, or 
procedure, t..'-le uniform application of vv-hieh is reeognized as 
neeessary for the safety or regularity of international air 
navigation and. to ':'l'hieh Member E'tates will conform in accor­
dance ·ni th the Convention} in the event of impossibil.i ty of 
compliance, notificatia>n to the Council is COr.!pulsory under 
Article .38 of the Convention. The f'ull na.me of this class 
of specificn:tions will be '!CAO Standards for Air Navigation'. 
The current abbreviation will be 'STANDAF~S'. 

'Recom"!:ended Practice 1 means any specifice.tion. for physical 
characteristics, configuration~ materiel, performance, person­
nel, or procedure, the uniform application of which :le recog­
nized as desirable in the interest of safety. regul~•~ or 
efficiency of interT~ational rdr navigation, and to "rhich '~em~ 
ber Stat~s wîll endeavoür to con:f'orm in accordance with the 
Convention. The f\ül name of this class'of specifications 
will be '!CAO Recommended Practices for Air Navigation'. The 
eurre nt a blJrevia tien v,·ill be ':?ECOHJŒNDED PRACTiœSt If, 28 

Foreword to Facilitation of International Air Transport (FA~), (1946), at 5. 

ICAO Doc. 8192, C/9.34, at 102/10.3. 
28 

.Al-:?l(ICAO ·Doc. 7670, at25/?9}. P:t1derllne.d,J.D\ the aut.hn:r_ 
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Thus a "Recommended Practiee" is defined in the sa..'lle terms as a "Stan-

dard" with four important differeneef• First, a "Reeommended Practice" 

is not recognized as necessa:rr,but desirable to be implemented into 

national law and regulations. Second, "Recol'Ylmended Praetices" also re-

late to the efficiency of international air navigation. Third, member 

States are not required to conform, but only to endeavour to conform 

in accordance with the Convention. Fourth, the compulpory notification 

of departures as provided for in Article 38 of the Convention is n_ot 

29 
mentioned These differences demonstrate that the two categories of 

Annex regulations are of different nature. Since the "Standards" s.re 

considered to be of vital importance for the safety and regularity of 

aviation., they possess a higher legal status ·>rhich is indicated by the 

requirement of compulsory notification of departures from "Standards", 

unlike the ".Recom.T.ended :?ractices", and as· such the latter are of some­

what lesser importance and possess a lower legal status3°. 

To ensure consistency in differentia ting between "Standards" and 

11Recommended. Practices", the Air Navigation Commission and the Council 

observe especial drafting rules. A "Standard" contains a statement 

speeifying an obligation by means of "shall". If there are cireumstances 

in which the obligation is modified or does not apply, subsidiary state-

ments- "may" and "need not" are applied. With reference to a "Recommended 

Pra:~ee", the ward "should" is used instead of "shall"31. Furthermore, 

29 This >vill be dealt ~vith later. S~ p~ supra. 

30 
Sheffy, "The Air, Navigation· Commission of the International Civil Aviation 
Organization",.25 J. Air L. & Com. 430 (195S). 

31 
~(oreoever, the ;•,•ord "recommandation" is us.ed at >the beginning of each 
"Reeonunended _-Prâ.ctice". ,. 



"Standards" and "Recommended Practices" are printed in different let-

ters, so that the distinction is clearly indicated. 

The"Proçedures" 

In addition to the above Annex Regulations 1 the Chicago Conven-tion 

provides in Article 37 the establishment of "Procedures" •. Since Article 

54(1) of the: Conveption mentions only "Standards" and "Reco!'lmended 

Practices" to be inserted in the .t'nnexes, the "Procédures" remain out­

side the ft.nnexes.32• There are two different sets of "Procedures", t:b.e 

170rld-widè "Procedures for Air Navigation Services11 (PANS), ~md the 

"Regional Supplementa.ry Procedures" (SUPf->S). 

Witl} refel'ence to "PANS", they are described as follows: 

"Procedures forAir Navigation Services (PMTS) are 
approved by the'Council for world~wide application. 
They comprise, ;for tha most part, opera ting procedures 
regarded as not yet having attainad a sufficient matu­
rity for adoption as Internati~nal Standards and Recom­
mended Practices, as •Nell as material at• a more perma-
nent character, whicb considered tao detailed for in-
corporation in rc:.n annex, or is susceptible to frequent 
amendment,. for which the ~rocedures of the Convention 
would be too cumbersome" • .'3 

32 Art. S4(1) of the Chicago Convention reads as follows: "The Council 
shall ••• adopt ••• international standards and reco'!lmended practiees; for 
convenience, designate them as Annexes to this Convel'ltion ••• "· 

33 ICAO.Doc. 8143-AN/873, at 14. 
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"PANS" are promoted to "SARPS" and incorporated in the Annexes as soon 

as. they have be·come sufficiently stable.34. Annex 15 (Aeronautical In­

formation Services), for example, was established by this method • 

. l!:lt,h.reference to "SUPPS" it should be noted that they are developed 

by ICAO Regional Air Navigation ~!.eeting~. "SUPPS'' are considered as es-

sential to the safety and regularity of international air navigation 

in a specifie Region. They are also made on the presumption that there 
( 

are no rules regulating Stl.dh matters on a world-wide basis. They are, 

· therefore, supplementary to the 11 SARPS", the "PANS" and, in the case of 

meteorology, to the "Specifications for Meteorological Services to .Air 

Navigation" •. "SUPPS" are, like the "PANS", approved by the Council after 

review by t~e Air Navigation Commission. These regionally developed 

"Procedures" are promoted to world-wide "Procedures" as soon as they 

·have eliminated proc.edural differences between ~rarious Reglons, and have 

been found suitable for classification as "PANS" :for universal applica­

tion35. 

2) The adoption procedures 

The competence of ICAO to adopt "Standards", "Recomm~nded Practices" 

and "Procedures" is laid dovm in Article .37 of the Chicago Convention. 

There are eleven items enumerated, in relation to ~hich the regulations 

.34 A4~7 (ICAO Doc. 7670, at 135.) 

"5 ~ Sheffy, op. cit. supra note .30, at 438. 
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are to be framed36• However, by virtue of a general clause in the above 

Article, the Organization is ~lso empowered to adopt regulations dealing 

with any other matters "concerned 11ith the safety, regularity, and effi­

ciency of air navigation". As a consequence .of this "comp~tence en 

puistance"37, the ICAO could even establish new Annexes without the re-

quiremen t of an amendment to the Convention i tself, as was the case und er . 

the Paris Convention. Article 54(b) of the Convention. prescribes the 

above regulatory fune~t..ions as mândatory when it states that "the Council 

shall. •• discharge the duties and obligations ',v,hich are laid on i.t by this 

Convention". 

Adoption of "Standarpas" and "Recomm19nded Practices" 

. The adoption of "Standards" and "Recommended Practices" is governed 

by Articles 54(l,m) and 90(a) of the Convention. 

of the mandatory functions of the Council is to 

Under Article 54(l),one 

"Adopt, in accordance with the provi~ions of Chapter VI 
of this Convention, international standards and recommen.:' 
ded practices; for convenience, designa te them as Annexes 
to this Convention; and notify all càntractine States of 
the action taken". 

In the case of amendments to existing !,nnex materj.al, the Council is hound 

to take into account the recom.'TiendatL:ms of the Air Navigation Commission;. 

?6 . 
"' There are ten t.echnical items and one non-technical item ( customs and 

-im~igration procedures). 

3? Le Goff,;t "L 1 Ac ti vit~ des Di visions Techniques au Sein de 11 OACI11 , 14 
Rev. Gén. Air 430 (1951). 
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"The Council shall ••• ponsider reco~mendations of the Air 
Navj,gation Commission for amendment of the Annexes and 
tak~gaction in accordanèe v:i th the provisions of Chapter 
yyn • 

Article 90(a) of the Convention prescribes that the adoption of such Annex 

material requires a special :neeting and the vo~e of t;vo-thirds of the 

Council: 

"The adoption by the Council of the Annexes described 
in Article 541 subparagra.ph (1), shall require the vote 
of two-thirds of the Council at a meeting called for that 
purpose and shall then be subrnitted bythe Council to 
each contre ctin g Sta te". 

Adoption of "Procedures" 

In contrast to the above provisions, the Chicago Convention doe.s 

~ot :nake any specifie provision for the adoption of "Procedures" which 

are not part of Annex rnaterial. Bence the method of adopting "PANS" and 

"SUPPS" was developed indepcndently, and vvas ~odelled to sorne extent on 

the lines.of the 11 BARPS". However, oneimportant èifference sronld be 

mentioned, namely that all "Procedures" are approved by the C6uncil under 

Article 52 of the donventicn, i.e. by 'l sinple :::tajority39• 

3S 
Art. 54(m) of the Convention. 

39 
Art. 52 first sentence of the Convention reads as follows: "DecisiÔns 
by the Council shall require approva.l by a >r.ajori ty of i ts '!lem bers". 
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III) The legal Force of ICAO RewJ-<a;tions 

In comparing the 10gal status of the Ctic~~o regulations with that 

of the Paris regulations, one notes a remark:oble departure from the 

Paris model. "'!:ile the Pe.ris qonven• ... ion imposed r. strict obligation upon 

tl:e mef:lbers of ICAN to imple:nent its technical regulations, by èontrast, 

the regulations. m. de under the ChiC'ago Convention rave no ,:·uch binding 

force4°. Ttis fe_ature of the ICAO regulations -~~~ill be discussed in 

the following pages. 

' 1) The collective disaprroval 

Once the Annex material is adopted by the Council, hefore it be-

comes effective the contracting States are offerred the opportunity to 
.r 

register their opposition: 

'~Any such .Armex or any runendTI')ent of an Annex shall become 
effective wi thin three .months after i ts sub'T!ission to the 
co~tracting States or at the end of such longer period of 
time as the Council may prescribe, unless· in the meantiine 
a rn ·orit of the contrr, in States reooister treir d*s8. -

wi th the Coun cil" 

According to this provision members of ICAO could reject regulati:::ns 

which have already been adopted by a b-o-thirds majori ty in t,;be Council. 

40 

41 
Except under Art. 12 (Rules over the High Seas); see p.]42infra. 

Art. 90(a), second sentence, of the Chic<::.go Co!]vention. Underlined 
by tr.e euthor. 
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Ho·,vever, only the opposition of the majority of contr.s.cting States ëJill 

frustrate the enactment of the proposed regulations. 

2) The e-scape clauses 

A part from ~,e possible collective disapproval of Anne x rn& terial 

under Article 90(a) of the Chicago Convention, the n-e!'lber E:tates of IC'AO 

may i:r.clividually depart fran trese internatipn<il regulations '.':"ben ii"lple-

men ting them. It is •vi thin the discretion of each "'ember Sta-t;.e to implo-

'Tient the regulations of ICAO only "to the greatest pof)sible ex.tent". 

(Art. 12)' or n so far '":S i ts 1LL77 permit" (Art. 26). Other escape clauses 

rec1_uire that the regulati;;;ns be implenented only in so far as the States 

. 42 
"may find practicable" • 

An exa::rple from the United States practice m~;,.y serve as an inèica-

tian of !:ow far the Statefï' discretion is extended. The implementation 

of ICAO regulations into the law of the 'O'ni ted States is cons:J,dered to be 

"i'npracticable" because of !"ny of the following rcasons: "(a) Implementation 

v,:ould be detrimental to the national interest; (b) IMplementation cannot 

be effected wi thout obtaining ne;-. or Enended legislation; ( c) !'ecesEE..ry 

funds are not available; (è.) Implementation ·:rould ·"ork a E'J.'bstu"!tial 

!-'ardship on the various aviation activities of the United States; (è) 

existing national practices :::rovide r: eree.ter degree of r.afety"43. It 

42 
Identical or co~parable phrase appears ~n Art. 22, 23, 25, 28, 37, of 
the Chicago Convention. 

1 

43 
=I~n~t~e=rn~a~t=i~o~n=a=l~C=i~v=il=-~A~v=i~a~t=i~o~n~·-=1~9~48~~49~, Second Report of the Re~resenta-
ti ve of the USA to the ICAO, 

5(1949) • Mr écor.:i.1natlp:~ Comr:1ittee, 
. ~ ' ' 



- 1.36 -

is easy to imagine,how much the unif~rmity of aeronaùtical legislation 

.. w;~;ill suffer, if all rr.c~ber States cf IC"AO upplJ' similar criteria. for the 

test of "practict::bili ty". 

J) The obligation to notify departures 

The member States of !CAO, having the right to ir.rplement !CAO regu­

lations at their discretion, are nevertheless under the obligation to 

notify !CAO of their departures in the case of "St~~ndc,rds". Articl8 JS 

of the Convention prescribes that 

11 .Any Sta te '.'rhich finds i t impracf.icable to comply in all 
:r:espects 1Yi th any such international standard or procedure, 
or to bring its mm regulations or practices into f'ull ac­
cord 1d th any international· standard or procedure after 
amendment of the latter, or which deems .i t necessary to 
adopt regulations or practices dif'tering in any particular 
respect from tho.se established by an international standard, 
shall giv.:e immediate notification to the International Civil 
Aviation Organization of the differences 'between its own 
practice and that established by tèe International standard. 

In the case of amendments to international standards, any 
State ~·:hich does not make the appropria te amendments to i ts 
own regulations or practices shall give notice to the Council 
within sixty days of the adoption of the amendment to tl:e in­
ternational standard, or indicate the action which i t proposes 
to take. 

In any such case, the Council shall make inmediate notifica­
tion to e.ll othe:t states of the difference ·.1hich exists be­
tween orre or more features of 8n int8rnational st~mdard 1::md 
the corres-:-onding national practice of that State"44. 

Annual Report to the Presidfmt, 19~0, at 10; See also Ljostad, "Chicago­
KonvensJonens Tekniske Ahriekser"·, 1 Arkiv for Luftrett 49 (1958). 
No subsequent statement to the contrary is recorded. 

44 'llr.ragraphed by the author., 



In spite of tt:e reference to "procedures" at the beginning of the above 

Article, it must be noted tr.at the obligation is only ta notify depar-

tures in the case of "Standa;rd$" and not in the case of "Reco111mended 

Practices" or "Proceduresn45 ... • This. conclusion c<m be dra.wn bath from 

the first sentence which prescribès the notification of departU:res f:r;om 

regulations "established hy the international standard", and the tr-o 

sentences that follow which also speak exclusively about "international 

standards". This interpretation is con:firmed by the definition of the 

"SAR?S" according to which the notification of departures.is compulsory 

only with referencè to ";international standards"46. 

There is, however, in practice not much difference between "Sta.nd~..::rde" 

and "Re.cœn:nended Practices". For that reason !CAO irwi ted i ts mernbers 

ta notify their Clifferences also in respect to "Reco'!lmendèd Practices" 

dealing with technical rnatters
47

, and "~rocedures"48,."when the knowledge 

of such differences is important for the safety of. air navigation". In 

45 

46 

Ëee also '?~pin, "!CAO f'..nd ether Agencies de::;J.ing with Air RegulatiJn", 
19 J. Air L. & Cam. 155 (1952}. ".'ith reference to 11Reco"1mended Pra.ctices": 
P~pin corrected in the ~,bo7e <:crticle a previous ·l'vrorig statement in "Le 
Droit A~rien", 71 Re~, des Cours de l'Acad. Dr. Int'l 504 (1947). ~ith 
reference to "f'rocedures": Cont~E:. Pos, "Le Pouvoir l~p;islatif interna---­
tional de l'OACI et ses ~f:odalites", 16 Rev. Gén. Air .31 (1953){Wijesinha, 
at 114. · 

See p. 12am.pra. 

47 
AC 11, vol. 2, 33; AC 18, 33. 

48 
"Specifications" (supplementa~J regulations for meteorological services) 
inèluded. AC 11, vol. 2, 34; A4-7 (!CAO Doc. 7670, at_.135). Underlined 
hy the :mtl:or. 
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the case of "Recorrr:Jended Practices11 dealing vdth non-technical .,atters 

(Annex 9, Facil.itation).t this invitation is not only confined to differ-

ences iTI1i:JOrtant for the safety of aviation, but ~::..lso·· relating to "any 

differences" whatsoever from the Annex material49 • 

Since even 11 Standar,ds" do not have a strict binding force, it would 

seem that rriember States may at any time depart from "Standards" or .from 

other regula:-ion of :ICA050• This was, indeed, the understanding of any 

the Council ':hen it invl.tGd tre States "to keep t..'I-J.e Organization currently 

informed of any further differences that may arise"·51 • 

The non-notificatiSD of departures 

In this connection the '~uestion arises as ta ·:·hether the non-noti-

fication of depa.rtures could be considered as an approval of the regulation 

by the member States. I't is true that under Article 90 of the Conver.tion 

the non-notification of :disap;:roval may be .co.,sidered as r'" taci t ~:cct:>ep-

tance of ll..nnex ma teriaL .;2 Ho,·rever, as was shown earlier, :1ll regula-

tions of ICAO, 3Ven the "Standards", b~.ve only c.. reco""m~ndutoT'J rtatus, 

so that the accertance uhder Article 90 means merely the acceptance of 

Annex material as recommandations to be implemented nationally. ~en 

if one accepts the non-disapproval ùnè.er Article 90 as a ta ci t a;;:proval 

49 
For~word to Annex 9(Facilitation),4th ed., 1960; at 5. Underlined by 
the aut:hor. 

50 

51 
Cheng, "Centrifugbl Tendencies in Air Law" ,10 Curr. Leg. Probl. 205(1957). 



of Annex material, i t does not folloy; that the saille reasoning must apply 

to Article 38 of the Conventi·:-n. Article 38 is only eoncemE;~d with the 

· obligation of States to notify their intention as to whether they would 

comply with the "Standards" or not5.3. ConsequenUy, the non-notification 

of possible departures could mean either approval of the "Standard", or 

non-fulfilmen't of the obligation to notify the departures. The Council 

which did not share this vièw in the early years.pf ICAO, changed its 

mind in 19 50 and com.11ented that the previous :?ractice of "a.ccepting 

non-notification of differences as evidence of compliance with an Annex 

;·vas regarded as unsound"54. 

4) The discretion.to con:[orm 

The above review thlis indicates .that the majority of member States 

may prevent the Annex material from coming ïnto force, that each member 

State may use its discretion in implementing ICAO regulations, and also 

that at any time the member States Rre entitled to depart from ICAO's 

regulations55 •. The only express obligation without an escape clause a.p-

pears to be the requirement that departures from "Standards" must be no-

tified to the Organization (Art • .38). Our con~lusion is, therefore, that 

52 Ros, op. cit. supra note 45, at 27; Sheffy, op. cit. :supra note 30, at 4.31. 
Wijesinha, at 119. 

5.3 
!CAO Doc. 7464, C/871~ at 10.3. Incorrect Jeantet, Les Juridictions Inter-
·nationales, 42.3 (1958}. · · 

54 ' 
ICAO Doc. 7037, C/814;2f,t ;8. Contra Rosenmoeller, a.t 153. 

55 Except under Art. 12 (High Seas). 
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the regulations of ICAd are mere recom!nendation$. However, the analysed 

provisions of the Convention must be read along with tho~?e Articles of 

the Convention '.':hich impose on the contracting States the obligation 

56 
to co-operate in good faith and to apply ICAO' s regulations· • Articles 

12 and 22-42 of the Convention clearly refer to the Annexes e.nd "Pro-

cedures" which have to be implemented by each member State. It would 

seem that this obligation is legal and not only "purely mora1n 57, in 

consequence of which; not only the failure to notify departu~s from 

"Standards", but also the non-fulfilrnent of the discretionary obliga-
. ' 

tion will co~stitute a breach of the Conventio~. The non-execution of 

auch d:uties may enta.il action by the Council under Article 54(j) and 

(k) 58• In case of a dispute, the Assernbly may even suspend the voting 

power of those States that fail to comply with a decision of _an arbitra­

tor or judicial organ59. Moreover, contracting States may refuse per-

mission to a foreign aircraft to enter their airspace, if such·aircraft 

or its personnel fail to satisfy international "Standards" {Art. 33, 39 

and 40). 



Quasi-1 egislative p~wer of "!CAO 

Even if i t is conceded th12.t there is an obligation on the part of 

the member States to implement such regulations, it does not necessarily 

· follow that ~ch regulatory powers elevate ICAO to the positio~ of an 

international legislature. At the beginning of this survey, it was 

pointed out that the use of the term "international legislation" is 

justi:f'ied only if a naj ori ty is allow~d to i'mpo:?e i ts will upon a dis-

senting minority ;vhich is bound to follovr the majority decision. The 

exa.mination of the relevant provisions of the Chicago Convention, however, 

ras shown that the contr'·J.Cting States ~re free to a considerable extent 

to de~art from ICAO regulations. In consequence, ICAO's regulations 

are mere recommandations 11tnd as such ICAO' s regulatory pm•rer is only of 
60 

a "quasi-legislative" character Tl'">is view, ;vhile shared by some dis-
. 61 

tinguished participants of the Chicago Conference , has also its opp"h-

nents •. · Thus, cert&.in CŒJt'Tientators contend that IC'AO regulations possess 

a binding force and therefore ICAO is a true international legisla~ure62. 

But one should note that a great deal of controversy·on this ~uestion 

mir:ht be attributed to the confusion which ex:tsts in regard to the proper 

use of the term "international legislation". 

60 

61 

62 

"Legislation minus quam perfec~" in the words of Ros, op. cit: supra note 
45, at 29; Rosenmoeller, at 156. 

Latchford, "Comparison of the Chicago Aviation Conve~tion 'r.'ith the Paris 
nnd Rabana Conventions", 12 Dept. Ptate Bull. 420(1945); ''organ, "Inter­
national Aviation Problems", 12 De::-t. State Bull. '702(19451; Pogne, Hear­
ings at 197; 1!!arner, id. at 257; and "The Chicago Air Conference", Rlue­
print for World Civil Aviation, 27(1945). 

A1nbrosini as quot<?à by Ros, op. cit. SUt'ra note 45, at 25; Le Goff, ~ 
Present State of Lir L~:m, 14(1956); Mankiewicz, Festschrift, at 91. 
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5) 
l 

International legislatiop oTer the High Seas 

In the introductory analysi!f3 of the term 11 international. legislation" 

it was argued that !CAO 9ossesses legislative power with raference to t're 

regulation of flights over the High Seas. Aecording to our definition of 

"international legislation".; the regulatory activity of international or-

ganizations acquire the status of "international legislation" onl_y if the 

regulations are adopted by a majority decision and are binding on all mem-

ber States, dis sen ting "1er:tbers included. The first candi tion is fulfi11ed 

in view of Article 90{a) of :the Chicago Convent~on which permi ts t:be adop­

tion of regulations by vote of a qualified majority63. The requirement 

that the regulations '~Y0'1ld oome into force only if they are not re,j ected 

by a majori ty of contracting States, reflects the majority rule. The 

·sec<;md con-dition, na.'Ylely the. hinding force of !CAO regulations, is fuTfilled by 

virtue of a sti;;ula tion in A,fticle 12 of the Convention '.'lhich reads: 110ver 
1 ' 

the high saas, the rules in force shall be those est::c.bli::h'3d under this 

ûonvsnti:m". Accordingly, ~e ru les of flight and "1anoevre over the High 

.· Seas as established by !CAO 9-re hinding on ;:;.11 TCAO 111ember States. In vie'N 
1 

of this exceptional hindin~ :force of ICAO regulations, the Coundl inserted 

an eX';~lo.natory statement in the Fore-.';ord to Annex 2 ('P:tlles of tbe :i.ir) é~s 

follo·.vs: 

63 "Majori ty decision" - state""lent made by Carroz in his survey "Irterna-
tional Legislatior. on Air "'hvigat5.on over tr.e High Seas", 26 J. Afr L. 
& Com. 158 (1959), is inexrlicably translated as "(einf~:cchen) 11~eh:rheits­
beschluss" in "Ùie intern~ttionale Gesetzgebung fuer die Luftf-:.'brt ueber 
~ohèr Sée", 8 Zei tscbrift fuer Luftrecr.t, 4 (1959). 
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"Flight o~rer the high .seas. '-- Jt sh·mld be noted thf, t 
tte Council reso1:'Ved, in J~.dopting t.nnex 2 in A~·.ril 1948 
and fl..mendment 1 to the sa:id Jl.nr.e:x in Novernber 1951, that 
the Lrmex ~onstltutes Rules relating to thè flight and 
rna.noevre of rire raft wi thii't *the meaning of Arti~le 12 · of the 
Convention. 07er tLe high seas, therefore, thèse rules ~ipply 
wi thout- exceptionn64. 

The WRules of the ld.r 11 (Annex 2) for flights over the Higb f':;;as must 

be apr;lied in treir origina+ · for:n as established by !CAO, '~.nd no ~eparture 

f'ro:n them is peni tted. On the other h.~d, each State is free to ".pply i ts 

nuti::mal regulations in adclition to .1!.n!1ex 2 if _suct regulations are not in 

conflict with_ P..nnex 2, and 2:re compatible t'71th the principle of the "free­

do!!l of flight over tte High eeas"65. 

In connectièn witt ~~e above principles -~ th~ binding force of Annex 

2 and the freedom of flight over the High ~e:?.s -- i t is of interest to ·~on::.. 

sider briefly the problem of certain national regulations relating to the 

64 Fore~··ord to Annex 2 .(R:u1es of the Air), 4th ed., 1960, at 5. For the 
discussion ·,vhich took place· prier to the adoption of "'bis ch:use, see 
ICAO Doc. 5701-fJ/'.672, at 57-60. 

65 This principle could be concluded by argu.mentum e contrario froM Art. 1 
and 2 of the Chicago Convention end appears to ·be implied in Art. 12. It 
is codified expressly in Art. 2 of the. Conv::mtion. on the High Ses.s (1958), 
re-affirmed in Art. 3 of the Convention on the Continental Shelf(l958), 
and could be concluded by argumentum e contrario from Art. 24 of the Con­
vention on the Territorial -Sea and the Contiguous Zone (1958). One should 
noté tr.:at the Soviet doctrine, too, considers aviation <ibove the High Seas 
as free (Textbook on Ini:f!rnational Law, 2nd ed., 1957, at 241). With re­
gard to Soviet practice, see the diploMatie note of Febr 11, 1961, as pnb~ 
lished in 65 Rev. G,n. Dr. Int'l '?nbl. 607 (1961). -
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identification of foreign aircraft in ocea:nic areas not subject to national 

:overeignty
66• These identification rules were established in 1950 by the 

United States
67

,in lC})l by Canada68, and in 1956 by J:t'rance6"9. !he US 

"Air Defense Identification Zone" (ADIZ) and the "Canadia.n Air Defense 

Identification"(CADIZ) over the Pacifie and Atlantic are still in existence, 

whereas the French "Zone d'Identification" over the Mediterranean has been 

abolished. Apart from the question as to whether such national regulations 

are in accordance with general international law, the question arises as to 

whether these national regulations are compatible 7ith the rules of P~nex 2 

and thus with Article 12 of the Chicago Convention. There can be no doubt 

that those national regula:tions which are applicable aver the Bigh Seas 

and which are in confiict tdth the "Rules of the Air" of Annex 2, are 

66 Cooper attributes "a very debatable validity" to these regulations (as 
quoted from a lecture given in Nov. 1963 at the Institute of Air and 
S;:Jace Law). Ma.cKneson refuted in l!iis thesis the a,llegation of Murchison 
(The Ccmtiguoun Air Sœee Zone in Internati0nal Law !17 (1957) )that the 
American and Ca'!.'tadian zones s..re comp9tible witn internatione.l la;;; Free­
dom of Flight over thê High Seas 57 (the sis ~.kGill, 1959). Also Martial 
is of the opinion that "i t n::\y be difficult to reconcile Canada' s atti­
tude in the a'pplication. of thsse regulations with Article 12 of the 
Chicago vonvention and the Princirles of freedom of sea.s"; 30 lla.nad. 
Bar. Rev. 268 (1952). 

67 
At present 11Security Control of AirTraffic", Part 99 of the I*'ederal 
Aviation P~gulations (1963). 

68 
At present "Control of Air Traffic Order", Air Navigation Order, Peries 
V'· No. 14 (1961) • 

. 69 See 65 Rev. G"n. Dr. Int'l Publ. 607/608 (1961); 8J'ld '-~èDongal, Lasswell, 
& Vlasic, Law a.11d Public Order in.·Space .310 (1963). 
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violative of the provisions of the Convention and should be objected to 

. 70 
by the contracting States · • 

One sh9uld note, ho~eve~, that according to the princ~ple "pacta 

tertiis nec nocent nec ;:~rocunt" the legislative authority of ICAO is nec-

essarily confined to member States and does not have force over non-con­

tracting States
71• This is p~rticularly true considering that ICAO's 

legislative power is of n delegated nature nnd not original
72

• This was 

rightly pointed out by Cooper when he said that "the parties to the Con-

vention as sovereign States having each the right to re~late the flight 

of i ts mm aircraft over the high seas, have together delega ted tha t 

right to the International ~~vil Aviation Organization created by the 

Conventionn73. 

6) Implémentation into natipnal law 

In the beginning of thi!3 surve_y i t was po in ted out tha t the imple­
·~·l 

mentation of international r~gulations into municipal law forms an. indis-

pensable part of the proeess of international la'7-making. Di IC.A.N' s law-

70 As Calkins Jr. pointed out, under the American and .CaJla.dian rules, for 
example, the. adherence to the flight plan wi th a fixed cruising al ti tude 
i? mandatory. This could very easily confl1et rtth the international 
rules of Jl.nnèx 2, which c~l for emising at a constant indicated alti­
tude at e. fixed baro'Tietric set ting of the al tiMeter. See CaH::ins, ·'Book 
Revie·:; of !.furchison, in 24 J. Air L. E:. Cam. 373 0.957). 

71 
, But see Drion, The Second Cha ter of Part 1 of the Chiea Co~vention: 

An analytical Comment, Research Paper McGill, 1.953 , at 102 • 

72 
Contra ~ankiewicz who considers it as a "pouvoir originaire du Co~seil"; 
see "Le R~e du Conseil d$ .l'OACI co~me Ad~inistrateur des Services dè 
Navigation a~rienne 11 , 8 '!l13v. Fran\• Dr. Jt8r. 223. (1954). 
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making process we sr-;,.w 3-n illustration of this principle. In ex:a.mining 

the process of implementation of ICAN' s regulations, the meaning of the words 

"become effective", as appeared in the Paris Conventiyn was analysed. It 

was seen that such regulafio_ns· became effective only .. on tl:e international 

level, and that they created an obligation for the 'Tlember States to jrn-

-
. plE?mcmt them. · Therefore the regulations had no "a.nto'Tla.tictt legal effect 

on the municipal level. Thj_s conclusion '>vas confil""'led w'hen w-e e:x:amined 

the practice of t.."'le membe:r; States ôf ICAN, '."'ho, in arder ta c.. v-oid ad. hoc 
'· 

inplementation of each regul~tion, imp_lemented them by referring ta them 

a priori. 

The sa.me is true ~n.th regard ta the regulations '::hier ere ;;romulgated 

under the Chic'"go Convention. Follm,.ing the Paris pattern, !CAO' s regu­

lations do not,require ratification by 8tates74. P.owever, as p~inted out 

before, they become effective mùnicipally only after implenentation into 

national law.75 

The requirement of implementation v:as made clec..r ·,;rhen the Council urged · 

the contra.cting States to T1introduce the text of such regulatory standards 

73 

74 

75 

Cooper, "Passage of Spacecraft through the Airspace", Paper eubmitted 
for discussion at the International Insti tu te of epace Law, 6th Collor',lium, 
Sept. 1963, at 7/8. 

rioff, "L'Organisa tio~ provisoi:r-e de rhicago sur 1' A via ti on ci vile", 
9 R~v. G~n. Air 6-4 (1946). It appears inexplicable that Le Goff states .... in a later s'tudy the contrary; see "Les Annexes techniques a 1;::;. Convention 
de Chicago", 19 Rev. Gen. Air 153 (1956). 

S~. Alary, at 23. Ros rightly stated trat ttl'acte interne est toujours 
necessaire"; see Ros, op. cit. supra note 45, at 34. rentra Le Goff who 
stated that "les modificati.::;ns aux annexes s'incorporent i.,...,,dia tc':!Gnt "à 
llt.l~gislation é'e cha'Jue Z:tat"; sefl Le Goff, op. cÜ,. {1956), at 153. -
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into theil' national I'Cf~Ulations, as lïe'arly as possible, in the <'.'Ording G.nd 
' 

arrang.ament employed by ICAO" 76. 

In our previous discussion i.t ·:vas sho;vn that the re;uirement of imple-

mentation was under the Paris Conventi~n met by various methods. The ~ethod 

used ~y r:1ost of the 'Tiember States of IC.AN was the delegation of legislative 

po•vers to the executive organs which were authorized to impletnent such re-

gulations by "0rders in Council" 1 ~statutory orders", br "exe~Jtive orders". 

The same method is applied by the majority of ICAO Stat~s wrose air naviza-

tian acts authorize the \Unister of Transport or the Director of .Ci,ri.l Avia­

tion to implement ICAO regulati~ns.77 

An interesting example of this "l'lethod is the incorporaticn of Annex 2 
! 

· (Rules of. t'te Air) ~'li th regard to i ts applica. ti on over the High Reas into na-

tional law. This ':'lay be illustrated by Œn eXB.mination of the Canadian law. 

The Ce.nadian ~~inis ter of .Transport is e'!lpowered "ta '!!rtke regulations to con-

trol and regulate air m~v-igation" and in this capacity has extended the ap­

plicatbn of Armex 2 to :f'lights of è~madian aircraft .)Ver the F!ig:h E'eas: 78 

76 

7'3 

AC 3, 26. Underlined "by tte author. A sil"'ilar clause is ins'<r'ted in the 
Fore.1ord to each Am'ex (under .the reading 'Action by Oontracting States'). 

For axample, in F'ra.."lce Annex 2 (P:ules of the Air)is incorporated by a"D~cret", 
Annex 6(0peration of Aircraft -- International Co""l"':ercial Air Transport) by 
"Ar~t~s", and Annex 14(Aerodromes)by a si'!!ple instruction issued b;l t"!--e 
Minister of Aviation; see 1\~erle, "Le Po-uvoir ~glementaire des Insti tutio!'s 
internationales", 4 Annuaire Franç_, Dr. Int'l.357(1958);see also Dinh, "Là 
Constitution de 1958 et le Droit international", Rev. Dr. P11bl-. & Sei. Pol. 
en France & :Etranger 55 (1959); Minist~re Publ. et Administr. des l'ou.:::.nes ·~s. 
Schreiber et Air France, ll Rev. Franc. Dr. ré':r • .355 (1957). 

Secti:m 4, para. 1 of the Aeronautics Act;Revised ~tatutes of !;ant;;.dç, 13 (1952). 
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11 All C.~_nadian aircraft in flight over. the high seas 
shall comply :•Ii th the Rules of the Ail· contained in 
Annex 2 to the Convention as ar::ended from time to timen79. 

The stipulation that .Annex 2 as amended is applicable over the High Seas, 

eonstitutes an a priori incorporation of all further amendments to Annex 

.2 into Canadian law. 

IV) Problems of Interoretation 

Although the Chicago Convention pxovides a very flexible deviee for 

the fulfilment of ICA0 1 s regulatory functions, one should note th~t its 

wording is not al ways clear. The Cp~vention was not drafted ':7i th tha.t 

degree of care that could, on ~he one band, avoid inconsistencies in the 

use of certain tems, and· 1on the ether, provide the necess;;;.ry links be-

d 80 . . f . 'b tween Chapters an articles. ICAO has, there ore, since i ts eginning, 

been faeed wi th the task of interpreting the Convention \'Vhenever doubts 

arise. In this task it relies more on the ratio legis of the provirions 

roncerned (and thus on the travaux pr~paratoires) than on the mere_ text 

which is soneti:nes ra th er confusing; i t applies the functional ::nethod of 

interpretation and not the literai method. 

1) Adoption of btandards under Articles 25, 26 and 35 

In the articles of the Convention dealing with technical ~atters, 

79 
Section 500 of the Air--Regulations; 95 The Cc.nadian Gazette 52 (1961). 
Similar provisions appear in. ~u·~·~~l Aviation Regulations of t~e USA 
(Part 91, Sect. 1) of :Air Navigâti~ Regulations of 

Section 6 
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two different words are .used.. In tho se ce.ses where !CAO ie empo~::ered · to 
' 

prornulgate "Standards", the term "establisred"1 i~~(lpplied81 , whereas in 

82 
the case of "Recom~ended Practices" the tern "recom'!lended'i is applied • 

Thus the question arises asto whether !CAO is entitled to e.stablish 

tt Standards" und er Articles 25, 26 and 35 of tbe: Convention, where only 

ithe 1rord "recolllrnended11 has been used. According tc the li t0.ral interpre­

tation, the answer should be in the negative83. Rowever,; it<mÛ~ht be 

said that under the general terms of Article 37, the Organization in e.ny 

given case is' entitled to adopt eithei "Standards",· "Recomr:1ended Practices" 

br ''Procedùres". But this 7rgumentation could not change the conçlu&ion 

dravvn from the lite'ral interpretation, since the principle 11 lex specialis 

derogat legi generali" is a rule of treaty interpretation. 

The only i'!f4Y to rej ect su ch reasoning, is to refuse the associa ti on 

of the word "recom:nended" wi th that of "RecoTm'lended Prc>.ctice" ~ Such view 

would appear justified in the light of the legal status of ICAO's regula­

tions which in any case have a mere reco!llmendatory ~orce84. "Standards" 

as well as "Recommended Practices11 are thus binding· upon !3. contracting • . ' 

State only if that State is vdlling to be so bound. The promulgation of 

$O See-_.Drion, op. cit. ~upra note_ 66. 

81 
Art. 12, 23, 28, 33, and 38. 

82 Art. 23 and 28 in addition to Art. 25, · 26 and 25. For the sc.ke of co~­
pleteness one should note that U,e ·.-.ord 11 prescribed" is used in Art. 29 and 
.34. ~ . 

$3 
rreng, at 147/148~ Re is the only 'Nriter deaÜ:rig 1ldth this question. 

S4 
Except under Art. 12 (High 8e&s). 
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"standards• tmder Articles 2.5, 26 and 3.5 tharefore does not interfere 

vith the sovereignty of the States, nor does it ooutitute an exerciae of 

regul.ator.r power ultra vires. It seems ~at the Council ot ICAO took the 

sama position vhen it adopted •stamards• tor Annex 12 (Searoh and Resoue) 

which relates to Article 251 and "Standards• tor Anne% 13 (Aircra.t't Accident 

Inqu1ry) which relates to Article 26. 

2) Th! amendment ot Annex iiaterial 
; 

The references made in Article Sh(l) and (m.) to Article 90, and i:h. 

Article 90 to Article 54(1), · constitute o:ne ot the most pc>or~ dratted 

cross-references in the Chicago ,Convention. It shotùd be recalled that 

the tirst sentence in Articlè 90(a) prescr~s tbe procedure tor adopting 

A.nnex mater:Lal wh~h requires a two-thirds majority-,-.at a special meeting 
· as 
ot the Councll . • This tirst. sentence of Article 90(a), hœeTer1 mentions 

only the adoption of Annex Baterial, whereas the second sentence ill Ar­

ticle 90(a) and Article 90(b) clearly distinguishes between the adoption 

aild the a:meridJiant .ot Armex •terial. Moreover, the first sentence in 

Article 90(a) refere only to Article 54(1) which .deals only vith the adoption 

ot the AnneJqJs, and no reference is made to Article 54(m) which deals with 
. . 86 

the amendment of the .Annexes • 

. BS For. the text of Art. 90(a), see P• 133 supra. Art 90(b) reads as follows: 

86 

"The Council shall Ülllediate~ · notify all contracting States of the 
coming into torce of arJ'3' Annex or amendment thereto•. 

For the text of Art. 54 (e and m.), see PP• 132/133 supra. 
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It might, therefore, be conëluded that only the a,doption of ne~ 

Annex ma.teria1 reouires the procedure as b.iè. èo1nn in the first sen tence 

of Article 90(a), whereas the a"!lendment of existing Annexes may-• be done 
87 

under Article 52 ;~hich requires on1y a simple majority Powever, this 

interpretation cannat be supported88, as there are thrl'3e arguments against . 
i t. Firstly, the travaux priparatoires clearly contradict such an inter-

pretation89. Secondly, Article 54(m) è.oes not prescribe at all the pro-

cedure for the adoption of ~.mfmdments to technical regulations, l:mt only 

obliges tJ;e IJouncil to "consider recommendations of the Air Nàvigation Com-

"l1:ts~?i:::n for a:nendments of the Annexes". Trirdly, l"rticle 54(m) refers ex-

pressly to t.~e procedure of Chapter IX virJ.ch consists of Article 90. One 

must therefore agree .. d th tJ->e prevailing opinion 90 also supported by the 

practice of the Cauncil91 according to ·:.11ich :;.m::mdments to the Annexes 

87 For the text of Art. 52, see note 39 sùpra. 
. ' 

. 88 
This interpretation is aèvocated by Cheng, at 65/66; 1'ateesco-~,~atte, 
at 196; Rosenmoeller, at 140. 

89 See p.ll9 supra. 

90 Bov;en, "Chicago International Civil Aviation Conference"·, 1.? George 

91 

Wash. L. Rëv. 314 Ü945); R. Y. Jennings, "Some AspectP of the_ Inter­
national law of tb~ Air",_ 75 Recueil des ~ours de l' Acad. Dr. Int'1. 552 
(1949); Oppenhei~-Lauterpacbt, Internatiorial Law 1013 (8th ed., 1955); 
'?arry, "Constitutions of international Organizations", 23 Bri t. Ye::.rb. 
Int•1 L. 460 (1946); B.iese, Luftrecbt llS/1!19 ·(1949); Ros, op. cit. E'u:_::ra 
note 45, at 27; Sra:·rcross & Beaumont, note h at 48; ~ijesinh~"., at llO. 

AC 21, 12; AC 40, 123; AC 50, 71 • 

.. , 
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92 
are subject to the procedure of Article 90(a) in toto 

.3) Theriumber of votes reguired under Article 90 

As we ~sve seen, ac~ordinrr to Article 90(a) of the Cànventiom, the 

adoption of Annex :na teri&l rt::quires "the vote of two-t.."~-Iirds of the Coun cil". 

But it is not clear as to "'::!:ether the two-thirds majotity required is that 

of those present and voting, or of the total me.,bership of the Council. 

In examining this question, one should bear in mind_the respons-ibility 

of ICAO in exèrcising its legislative and· quasi-legislative po?rer tc 

adopt the important Anrex material which in fc;;.ct will impose a burden on 

i ts members. · The importance of this la···-mttking function is illustrated by 

the requirement of a special meeting of, the Council for the adoption of 

such material. It appears appropriate therefore to require a two-thirds 

majority of the total possible vqte of the Counc1193 • This is,_indeed, 

the interpretation given by the Council which decided that 

92 The folllJ'.ving statement by the Council seems to contradict our con-
clusions: "Amendments to the Lnr.e:~es should be carried or lost by a 
simple majori ty o:f' those present and voting" (AC 3, 27). This co!'fusing 
statement could be understood only if one reads the ~,~tnutes of this 
Third Session of the Council ;;hich to~k "[llace in 194g. At this Session, 
t'he Council had to 1;1dopt five nev; Annexes, and not one dngle rL"!lend:ment 
to existing Annexes (ICAO Doc. 5701, C/672, at 12/1.?). .The e,bovE.· state­
ne!"t., t,herefore, referred only to amend:nents <7hich w~:ré suggesteë by 
C.QUi:lcil 'Ttembers in arder to improve i:J"1e '.7ording or the regulations ab 

recèi'-r::ended by the .Air Navigation Commission. 

9.3 Rosenmoeller, at 138/139. 
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"'The vote of tlf,o-thirds of the Couneil' re:1uired 
·un der ArticJ e 10 for the adoption of an Annex shou:ld 
be interpret~d as the '\TQ.,.e of t·.··o-thirds of the total 
mer.Jbership of tbe Council"94. 

4) The date of applicability 

It will ':le recalled that the ICAO regulations beco::1e effective. on the 

national level only after they are implemented municipally. Con~eyuently 

the wording "become effective" in L:rticle 90{a) refers only to the 1e!;al 

effect of the regulations on the internati:mal level95. In this con-

:nection the c:uestio:n arises as to nhether the cliff'erent '1l'ording in Ar-

ticle 90(b), na'!lelJr, that "the Coun~"'il st.all immediately notify all con-

tracting States of t..'le coming into force of any Annex or amendrnent thereto", 

refers to the same date as above, or to.a later date96. It :.ould seem 

thii.t the Uouncil 'oYhen acting under Article 90(b), is referring to the nop­

disapproval as required under·parag~aph (a) and thus to the saoe date ~s 

envisaged therain. Tl::e contrary interpretc:.tion could ·~ u·:'~--eld only if, 

p~èragr.::.ph (b) is interpreted as 11 C01"'in;; into force" on tre municipal 1evèl. 

~1ch legal effect, however, re~uires action by each ~ember ~tat9. Only 

the States, and not the Council, could render ICAO regulations applicable 

94 ~ o· 7 , ~~~ 1 ~ . L,A Doc. 5 Q_, •-·1 o721 at - 2; AC :- 1 27. 
95 . . ) 

The text of Art. 90(a is (Uoted an·p~ supra. 
6 . . -9 

This question was discussed at length by ICAO. Council ·study group: C-WP/ 
1390; C-WP/1411; Legal Bureau: C-~/1414; ~ir Navigation Co~~ission; AN­
'!"iP/Sg9; C-~/1319; Secret~riat: C-~/1335; C-~/1442; for the discussions 
in the Council, see ICAO Dac. 7328, Ç/853, at '169-172, 181, .. 193/1941 and 
ICAO Doc. 7?61, C/85g, at lGl-16$. 



municip~lly97 • In vie.; of the fact that the Council h~s no po-.ver to 

determine .the effecti veness of i ts regulations on the municipal level, 

paragraph. ('b) of' !.rticle 90 is <:L::o conce:med ·,-:i tr. the leg<:..l effect on 

the internE tion:'.l 1evel. It fol1 ows, therefore, th.::.t Jl.rticle 90(a) ~:md 

(b) Qt the Convention refer to one r.nd the same date. 

The interpretation provided by the Coundl confirms the above reason­

ing which is ir. H.ccordance ·.rlth the view taken by the Legal Bureau of ICAo98• 

Eo".·ever, in addition to the dates of adoption End effectiveness, the Cou"·ctl 

invented a. third date, the "date of applic::..bility". ~ile tr.e perioè!. be-

tween adoption nnd effectiveness is meant for fili11g of possible èisapprovà19~, 

tre period between effectiveness e.nd applicability is meant f'or the imp1e-

mentation into national la'N and the filing of possible departuras. This. 

period bet>1een the date of t.f:f'ectiveness and the date of api!licr.;.bility vl:llr­

ies from two and P. half ~onths to five ~onths100 •. 

5) Proble:ms under Article 12 of'the Convention 

Ir. examining th.e legislative role of ICAO over the High Scu.s, 'S0 

deal t previously •d th the tr.ird sentence of Artic].e 1? and as.sumcd tl-:at 

·"the rules in force" over the. High Seas are those as established by !cnnex 

2 {Rules of the Air). Powever, the reading of ;.rticle 12 as a ''·'hole raises 

certain doubts .in this respect. ArtiCle 12 reads ss follows: 

Th~.}elep.;ate: of t_he UK rightly pointed outthis aspec.t. !CAO 'Doc. 732S, 
C'/153, :;.t 1.93. See also ICAO .Doc •. 7361,. C/S5S, at 161/162. · 

93 2ee note 90 supra. 

99 
A2-Rec. S {ICAO Doc. 7670, at 103). 
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"Each contracting State undertakes to >f'ilopt neasures 
to insure that every airoraft fiying .o~ér .or manoevering 
v1i thin i ts terri tory and· tha t ever<J a:i,~eraf't c arr.fing i ts 
nationali ty mark, ;·;herever such tdrcraft may be, shall 
comply with tl:e rules a:r!.~t regulations relating to tr:e night 
and manoevre of aircraf:t"there in force. Each contracting 
State undertakes to k,f•P. i ts own regulati;:ms. in these respects 
uniform, to the &eate'fft pos2ible extent, with tr,ose established 
from time to time under this Convention. Cver the,high seas, 
the rules in force shall be those established under this Con­
vention •. Each contracting State undertakes to insure the pro­
tection of all persans vïolating tte regulations applicable." 

It may be argued thàt the interpretation of the scope of the wording 

"rules in force" is limited, if one relates such rules only to Annex 2. 

If such a limited interpretation is not followed, then a possible con-
' . .1 

sequence will be that the provisions relating to the rnles over the High 

Seas should be. interpreted to refer to all the rules and regulations whàt-

soever which have been established by ICAO for the international opera-

tian. of civil aircraft. This view, which appeàrs to be held only by Professer 

101 . 
Meyer , cannat be supported. It w:ould be. contrary to the principles of 

interpretation to isolate the third sentence of Article 12 from its context, 

particularly sin ce Article 12 has not been sub-divided into paragraphs102 • 
. ',f 

1\.nother possible consequence of rejecting the liJnited scope of erTli-

cation is that the v;ording "rules in force" should be intsrpreted to refer 

100 
The periods are in~cated in the Foreword .to er,ch Annex (under the head­
ing 1Historicall3ackground 1 ). Eee als6 A7~9 (!CAO Doc~ 7670, at 209). 
ICAO Doc. 7464- ë/871, at 96. (also in AC 21, 11), a.t:t,d· c:..WP/38e4. 

Pe includes, for instance, the regulations relating to the ~egistration 
of aircrafb, and the lipe:nces of }Jersonnel and airrorthiness. Sse ~~eyer, 
"Strafbare Handlungen an Bord vor. Luftf~hrzeugen Hinblick ~mf den 
Rerieht de.s Unterausschusses des 'Legal Conunittee' der ICA0 11 , 6 Zei tschrift 
fuer Luftrecht 178 (1957); French transi~tion id. at 179.

1 

'~~i~--:_::~.~~~:~1:~,~~-~;~~;t 



to the "rules and regulations relating to the flight E.nd :n~noever of 

aircraft" as mentioned in the first sentence of Article 12. Thus the -ues­

tion is raised whether certain providons of t~nnex 11 (Air Traffic 8er­

vices)~ dealing undoubtedly 'Nith "the f1ight and manoever of s.ircraft", 

form part of the "r1.lles in force" over the High Seas. The answer to this 

question appears to be in the affirnative10.3. This is sa because the tl~ird 

sentence of Article 12 clearly deals wi th the same :dnd of ru1es as the 

first sen tence thereof. Hence1 the re1evan t regula tians of Anne x 11 sb ou1d 

be app1ied in toto and without possible departures over the High Seas. Here 

a Sp\!Cial pro'b~ arises\. St~tes which provide air. traf:f'ic services over the 

Hi~ Seas v1ould t':·.·o different sets of air traffic services regulations, 

one a.p;:.licahle to tr.eir n~tional <::.irspace (proba~ly .,.ith departures froC!'! 

!CAO rules), 1md the othe:~.:· to the airspace over the High Seas ;;;:here they 

prov:ià.e dr traffic services (<dtl:out departures from ICAO rules). It 

-:nay be said tba t suer. a si tua ti on would crea te certain difficul ti es for 

tte States concerned. The Air Nevigatic;n Cc·"1:nission therefore. ruG:::ested 

t'l'at a State departing fTOm certe.in proYi;:ion!:' of Jl.nnex 11, sl:ou1d be able 

to · côntinae to do so ~"hile proviùin(; '"ir traffic services over the Pigh 

Geas104. The. Council followed t{.e view of the Air Nevigation Co:nl"'ission 

and inserted the fo1lo'.ving clau:::e in the Foreword to Ln!"e::.: 11: 

102 Ca.rroz, cit. supra note 6.3, at 16.'3. op. 

103 
!(~AO Doc. 7037-.2, C/814~2, at 29 (para. 81). 

104 
C/814-2, ICLO Doc. 7037-'?, at 29 (para. 77). 
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"Tre St:~ndardl" and ~oco11:tenèecl "?ractices in A"nex 11 
e,;--:, ly in th ose ?arts of the .:::..irs;;ace un der t'!:e jurisdiction 
of u Co..., tr"' cti!" s ('ta t:~ "terein l'l..ir 'i'raffic Services 
are provided <'.nd also ':·herever r Contracting E'kcte 
accerts tre !'es;onsibili t:r of' "-:roViding Air Traffic 
Services over the high see,s or in irspace of und€ter­
mined ~cvereignty. A Contr~.cting Sb.te ac~e;:tinc such 
responsibili ty mày ap"Oly t."~--e Standu.rds and ,eco:"l"'lencled 
Prtc3ctices in 2. 'nanner co1'1f'i~tent r:ith trat aclopted for 
s.irspace under its jurisé'"iction11 105. 

This provision corresponds to t'te clause the Fore~ord to Annex 2, 

".'~ich identifies the ":rules in force" over the Righ Seas 'ltith the rules 

as embodied in Annex 2106. This decision of tte Council, though it de-

parts from the "t'Ording of Article 12 of the Convention, was never con-

tested by any of the'me;nbers of ICAO. ~is may be due to the :t:,act that 

the Council appears to be entitled to restrict the scope of the appli-

cation of its regulations, if the promotion of safety and efficiency of 

international aviation requires such action. As the Cbief of the Legal 

Bureau of ICAO stated, the rules and regulations relating to the flight 

and muoeUVl'e of aircra.ft are any rules that the Council designa te 9 s suchl07. 

V) Problems in the Process of I-r.plementation 

In addition to the ·:Jrohle"!ls of inter;:œetation, ICAO is '31so fr;;.ced '."ith 

the problen of those States which f;;dl b notify tr,eir qepartures or re­

fuse to i:npls:nent the regulations at a11l08. With the adherence of 8tates 

105 
fï'oreword to 1\...nnex 11 (P.ir Traffic Services), 4tr ed., 1960, at 5. 

106 C' . .,,,'2 •. ee P.!:V supra. 

107 
ICAO Doc. 7037-2, C/814-2, at 29. (para. 81). 

108 . . . 
1.7-mp/27 TE/3; A7-9(ICAO Doc. 7670, at 208/209) and A7-10(id. at 209). 
See -also 11.10-29 (ICAO Doc. 7707 • AlO~P/16. at LL'1/L(JL · 



from the developing n.re;;. s of the ~~·orlc1 , this pro blem '~Je came even nore 

urgentl09. The factors responsible for the unsatisfactory implementa-

ti on of ICAO regula ti ons V!.·ould seem to in elude the lack of eff'ecti ve 

m!:',chinery vrithin a 8tate f'or aètTJinistering civil aviation; lack of funds, 

and lack of trained personnel, ~oth the managing and operating levels110. 

In view of these difficulties vrith which some member States of ICAO are 

faced, ICAO advanced its program of technic.<ü assistance; "'nd the Council 

estFcblished a special "Implementation Pfmel" for controlling the imple­

mentation of its regulatory material111• 

One should note, however, that the above difficulties are by no 

~eans ~. criterion for tl:.e evaluation of the Cl'>ic< go Convention in co::tpari-

son w:L.th the Paris '-'onven ti::-m. On the contrary, the difficul ti es c,rould 

have -arisen in ~?.n even more serious form under the Paris Convention v:here 

-- as 8. rJ.le -- the regulations :·:ere strictly binc1ing, 'l.nd only in excep-

tional cr""ses reco'!l"'"'lendatory. 

Rad the Paris Convention survived the Cticago ~onference and achieved 

uniYersality, it is virtually certain that, bec~use o+' the large -:'le:nber.;.. 

ship of developing countries, the régulations of IC'M1 ~dso '"ould lost 

to a large extent their binding force. 

109 
l\.14-""P/51, ":'E/2, :-i t 7 and 9. 

llO · 
Al0-i1:'1'/13, TS/4, at 7. 

111 
~'smorandu.rr1 on ICAO, 2nd ed,, 1960, at 17; and 4th ed., 1963, ?0-22. 
'l'he i::1portar.ce of controlling implementation rather than ~ro'TIUlgating 
ne:~· regulations <7ùS emp!:asized by Resolution fS;· ;:>f the 7th Assembly 

r:hich establlshed directives for the regulatory policy of the Coù.ncil; 
A7-S(ICAO Doc. 7670, at 20S); E'ee also Al0-27(ICAO Doc. 7707, .!'"10-?/16, 
at 43/44); IC.AO Doc. 7966, Al2-EX/l(Report of the I!"plementation Penel); 
A12-~6 (ICAO Doc. 7998, fl.l:S--:-f,{~1 ",a~ 2S/2~). 
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VI) Conclusions 

For the sake of co::~pleteness :·:e l-ave discussed in thL:; survey cer-,. 

tain provisions of the Chicago Convention both of minor and major im-

portance. In most of the casès we followed an interpretation that clari­

fied the text of the Convention in reference to the intentions of the 

travaux p~paratoires. Thus:"" interpretat:.on was r:voided that ·.7ould 

be contrary to the intentions .of the drafters. The Council, too, a.p-

plied the so."lle functional me'thod of interpretation, P.nd refused to rely 

oi:'lly on the text of the Convention for purp~se of interpretation. · It 

'Has further shawn that the Council restricted the scope of its :!:nterna- · 

tionai. legislation ~men it cQnfined the binding force of its regulations 

over the High Seas anly to Annex 2 (:Ftules of the Air), because ruch c.ction 

appeared opportune in arder to procure safety and efficiency in inteT-

national aviation. 

Apart from the problems whieh arise from the inexact wording of the 

Chicago Conventi:::m, and despi te certain difficul ties in the process of 

implementation, the procedure that was adopted at the Chicago Conference 

for the preparation of international regulations, appears to consti tute 

an excellent deviee in the rands of the Council for ful:'il::1ent of 

its regu:atory functions. The success of !CAO in. these functions is 

manifested in the high degree of uniformity which ras been achieved in 

the various national legislationr throughout the v;orld. Another indica-

tion of ICAO's success is its almost.universal membership, the USSR and 

... ~· 
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so:ne other States of the Eastern bloc heing the oniy abstait'ters112• 

One .shol.lld recall tl:;at su,eh a wo''ld-::ide :nembership ·~as not attc.ined 

under the Paris Cot1vention becàuse of poli tical obstacles. This w~:.s an 

iT!lportant reason for convening, the Chicago Conference and exphins wby 

this Conference departed from the Paris ~odel, when it replaced the leg-

islative authori ty of ICA]'1 by a c.:uasi-legisla tive cor:~petenée of rr.AO. In, 

èoing so, tb.e Chicago Conference to::.:k into account the reluctance .of 

sor1e States, particularly that of the United StatEls
113

, to delegate le-

~islative powers to 2~ internati~nal org~ization. 

From an acade:nic point of •rie~•, one may reJret trë.t sucl~ ,, retra.graQe 

$tep was talt:.en which sa.crif'iced tt.e most ;;ro['r<"Jsslve "TTachinery. of .inter-

national law-making;, and tl:ereby replaced intt;;rna tion:,l legisla tien by 

interna.tional quasi-le,:;islation. It is therefore not ct1 rprising to finc1 

a :-ood dee_l of cri ticism on this aspect of the Chic:.go Con'yentionll4. How­

ever, t~e priee of sa.crificing thè lE:lgislati ve :nethod had to be paid in 

112 

113 

There are preseritly 103 ~e~ber States~ The ~bstention of the USSR is 
corit:nented in the textbook on International Law, 2nd ed., 1957, at 244, by 
tre fo1lo::ine : 11 Tl"e 1944 ~onvention in "lany respects r:-o"': Lrq.dicts 
ste. te sove?:'ei!;!lty over air srace _,nd le~?.l force to t."'Je domination 
of internati:nal ,::.ir routes hy :,hese capi talist countries -- L:."o~."e t"'c 
United States -- vmich h.ve a ~8re highly developed r:..viation. 11 

Jones, 11 Amending the Chicago Convention and its technicnl Stt;.ndr~rd~: r'an 
Consent of all •Jember States· he eli::ninated?", 16 J. Air L. & Co"l'l. 1:;')(1949~ 
Latchford, "Co:-nparison of tr.e Cricago Aviation Convention and tb;; 
and Habana Convention::·", 12 D(~pt. State "Rnll. 420 (1945); ,.,.srner, 
ings, at 259. 

1~ Jenks, "Sorne constitutional Proble:n:o of internati::mal Org~miz::.ticms", 22 
'RI'it. Yearb. Int'l T ... 68(1945); Le Gof:f, "L'Organisation ;roYL::oire de 
C'hic&go sur 1' Aviation civile", 9 Rev. Gén. l\.ir 604(1946); ~'olèzieux, 
"Essai sur les carr~?t~res et sur la nature su D~~oi t aérien", 7.: Rev. Fran.c .. 
Dj• A~r. 41(1948) ;Rlese at lll;_S~&l:le,"La Revision dans les Conver1tbns ~ 
gentrales" 42 Annuaire de ~'Jn~}?.b.1~~~ •. Jrtt'J.,38 (1948). 
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arder to ~cr.•ieve universrdity 1"hich i.s the fundamental objective of the 

Chicago Convention. Pence, the ne<< procedure under r.hich ICAO pro:nulgate::; 

regulatione, c1 oe~:- not aJ?l-Jear necessarily c..s a regression, but seems 

ra th er to fom .::m i;nproved technique of int:::;rna tional t'a-operation ht.sed 

on optiona1 acceptance of States115. 

That is by no means the only improve~ent. àehieved in Cricago •. As 

indicated in an earlier ctapter, the ragulato~y competence of IGJJr ~~iaS 

of a revisionary nature only. Owing to this limit1~ti:.:rn 1 ICAN 1ras faced 

v.'i th the neceszi ty of c:nending the Convention it desired to prepare 

a newi Armex which was no:t provided for in the Paris Convention. In con-

trr.:.st to restrictions i:n~Jose<l upon rrtJT 1 s competence, the Chicago Co,ven-

tion aut:t.orL::es the Council of ICAO to 1:-romulgate cny regulation der:.ling 

'<'Ïth any matter "concerned with the :::afety, regularity, and efficiency of 

. t• ,,116 
nas~ga ~on · • It is èifficult to i'llagine ::m aspect of international 

aviation ,;hich Nould not f<:.ll 'tlithin this gcners.l cl&.US'''' since even econ-

O'TIÎC ~atters arc related to the aspect of efficiency of 

Powevar, the Uouncil has sho·wn connendable ~clf,...,:rest'rûilt in i ts ;:.rork :md 

promulgated regulations only in ~uch fields ;d1ere unh_ers:ü or regional 

uniformity was felt necessary or highly desirable. 

The thorough preparation of ICAO regulations, partic'J.larly tl:e con-

sultation of each me:nber State during their preparatory stage, made it 

115 

116 

Schwarzenberger, "Renections on the Law of international Institutions", 
13 Curr. Leg. Probl. 283 (1960). 

Art. 37 of the Chicago Convention. 
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posdb1e that unti1 now none of the Annexes or amend-nents or r:-ny p<:.rt 

thereof has be en disap~1roved by a T.aj cri ty of con tr2.cting States or even 

. 117 
by a large number of Ste.tes • '~oreover1 the good co..;.operation between 

ICAO and its members made it possible that most of the departures fi1ed tr.r 

the contracting States relate to aspects of miner importance on1y, ::hereas 

th~ essential contents of the regulations rsmain intact !?cl1d are inrp1emented 

without deviationsl1S. 

One could conclud:e in the light of the foregoing that the non-binding 

force of ICAO regulations is no serious handicap for unify;i.ng the lal'T of 

international civil aviation. Since the quasi-legislative nature of 

ICAO' s regula tory ïJOilers seeMed tc be the appropria te basis for the uni-

versality of the Organization, this feature of the C'hicago Convention ap-

pears even advantageous in eomparison ~·:ith the Paris Convention. T"'is 

· conclusion ~ confirmed by t..,e fact that the youngest among the specLlized 

agencies of the United Nations, the Inter-governmental ~aritime Consulta-

tive Organization (TilCO), is contemplating the adoption of ICAO's regula-

F 
119 

tory procedure in e. new Convention on acili tatien of ~nariti"lle Traffic. 

117 
!:1emorandum on ICAO 18 (4th ed., 196.3). 

118 
The departures from ICAO regtüati:ms e.re e.ttached r::.s Sl:t.tJplcments to 
tte Annexes, Pk~S and su:--ps. 

119 Erler ,"Regula tory Procedures of ICAO &s a ~fodel for IMGO: 10 Mc Gill 
L. J. (1964) to be publlshed in No. 3. 
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CONCLUDING OBSERVATIONS · 

Al though the regula tory funçt].ons of ICAN and ICAO have already been 

rummarized and comnented upon at the end of each section, a fe;v final 

remarks, indicating the principa~ differences between the Paris a.nd Chicago 

systems, would seem appropriate. 

It may be recalled that in regard to the amending procedures, the 
. . 

amendments to the Paris Convention in arder to be effective required ra-

tificaUon by all member States, whereas the amendments to the Crica.go 

Convention take effect upon receiving only a certain number of ratifica-

tians. As a result, IC/lN (even ·dth its limited msmbership of about 

thirty States) 7ias faced in contrast t.o ICAO with considerable delay in 

hringing its ame:nding Protocols into force. To illustrate tf:e point it 

·.Yill suffice to mention that the rnernber States of ICAO ·:1ere a.ble to bring 

the amendüent of 1961-into force within one year, in spite of the fact 

that its membership at the time ernbraeed more than eighty States. 

Another noteworthy change concerns the legislative -deviee embodied 

in Article 94(b) of the Chicago Convention, wh:tch is to be used at the 

discretion of ICAO for the purpose of preserving the uniformity of the 

Convention. Eowever, this improvement appears to be only of theoretical 

and not of prac~ical value, since the Assembly of ICAO never resorted to 

this new deviee. 

''"'·- .. 
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Concerning the adoption of international regulations it was previously 

observed that the Paris Convention provided -f'or a binding effect of ICM.P s 

regulations, vvhereas the Chicago Convention adopted a procedure which 

is based on the optional acceptance by the contracting ~tates. Tris 

change from international legislation of ICAN. ta quasi-legislation of 

ICAO may be regretted from a purely theoretical point of view. But nothing 

better could be expected in view of the United States 1t attitude to1:ard in­

ternational legislation in general and the Paris Convention in particular. 

Moreover, the uneven develapment of aviation throughout the world consti­

tuted another important factor 'Yhich made a system of non-binding regula­

tions preferable. One could therefore contend that even if ICAN bad sur­

vived the Chicago Conference a.nd gained universali ty, i t would he.ve been 

forced ta adopt the concept of non-mandG.tOI"J regulations. Such non-binding 

regulations, indeed, h~d already heen established by ICAN in seme exceptional 

cases, by reaorting to reco'Tl::Iendation.S or escape clauses, ~rhere àifflculties 

in the process of implementation had been fdreseeable. 

One of the most interesting features of the Chicago Convention is the 

legislative competence of ICAO to regula te ni e-h ts over the High Se as. 

Only 'J;ithin this lim.ited field, ICAO con:::titutes an int3rnB.tional lec:;is­

la,ture. It \'ias shown that ICAO confines i ts legislative co:1pe·tence to the 

"Rules of the Air" s.s e;nbodied in Annex 2 to the Chicago Convention, ''ri th 

a result that all other rules and regulations for flight over the High 

Saas ~ay be established by States unilaterally. 
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":'!hile it is true that .the wording of the Chicago Convention ereated 

sorne prob1ems, nevertheless, the Convention on the whole providef;l ICAO 

with an adequate instru1nent for t:re performance of its regulatory functüms. 

This is clearly manifested by the virtual U:niversality of ICA0 1 membership 

and its success in achieving world-wide uniformity of aeronautical laws 

and regulations. 
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