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PREFACE

-Thile many volumes have been written about international governmental
organizations, few have comprehensively explored their constitutions on
a comparative basis. Yet the constitutions of inter-governmental organi-
zations, such as the cpecialized agencies of the United Nations, offer a
faseinating field of study. This is particularly true with reference to
their regulatory functions mhich are of a lcgislative or ;uasi—legislative
nsture, and vhich involve, most importantly, the emendment of their con- .
stitutive conventions, and the prepsration, adoption and promulgation of
vinternational regulations concerning technical matters of world-wide appli-

cation,

The.purpose of this study is & comparative review of the regulatory
activities.of the International Civil Aviafion'organization (1C20,, esta-
- blished by the Chicago Convention of 1944) and of its predecessor, the
Internationzl Com-ission for Air Navigation (ICAN, establiéhed by the
Paris Convention of 1919). The analysis of the twenty-four years of ex-
perience of ICAN and the almost twenty years of experience of ICAOD provides
suffieient ground for determining whether or not the ne% procedures of tke
Chicago Coﬁvention brought an improvemsnt in comparison with the Paris
orocedures. The study, however, does not purport to offer an exhaustive
description of 21l aspects of the_regulatdry and related activities of

ICAN and ICAO. 1In order to keep our study in a reacdable size, we confine




our survey to the study of the regulatory functions of ICAN andg ICAO as

prescribed by the Paris and Chicago Conventions.

‘The sdministrative and judicial functions of both organizations,
as,ﬁell as their organizational structures are therefore not included
rinouf anéljsis. The rules of procedure of the various orgens which par- ‘
£icipate in the laﬁ—making process, are similarly omitted.v Moreover,
references to historical and poliiical backgrouﬁd are provided only to
fhat extent as it>Seems necessary for the understanding of the méin
topic, even if this self-limitation may deprive our survey of some en-
livening aspects. On the other hand, relevant publtcations are indicated
throughout, and special emphasis,is given to all the facts and aspects
which demonstrate the influence of the Paris Conveﬁtion and the experi-

ences of ICAN upon the drafting of the Chicago Convention.

Thé genersl introduction is designed to outline the development of
international organizations, define the terﬁ "international legislation",
ond acéentuate the problems which in the survey will ‘e 13¥fustrated by

the éxamples of ICAN gnd ICAO. The substance of the study is divided into
_two parts, one deaiiﬁg with the regulatory functions of iQAN, and the

other dealing with those of ICAD. Both parts cre introduced by a brief
description of the historical background of the Paris andehipago Conven-
tions. The conclusions are given at the end of each section, i.e. after‘
the examination of the précedures and practices in zmending the Conventions,
and those governing the adoption of intéernational regulations. The final

appraisal, summarizing our observations from a comparative point of view,

ii




appears at the end of the study.
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INTERNATIONAL ORGANIZATIONS AND INTERNATTIONAL LEGISLATION




I) Iniggggigggggdggganizationéf'
1) The term "intemnstional organization®

The terﬁ "ihternational organization" embracés two quite different
kinds of institutions, the "inter-governmental organization" and the
"non-governmental orgénization“. According to ordinary accepted usage,
"1nter—govurnmeﬁtal ;rganization" means an organization where States
or governmentS‘are%mémbers, whereas the term ﬂnon-governmentél-organi-
zation" means an organization whose members are private persons or

associations.l

This survey deals only with inte,r-governmen{:al organizations
which are also called "public internafional organizétions","inter—

national governmental organizations", or "interstate organi_.za_tﬂﬁs".

With reference to the definition of the teri"interfgevarnméntal,
organization® it.may be noted that the Jnternational Law Co_nmiési#!‘,

during its work on the codification of the law of treaties, was con-

1 fThe Yearbook of International Organizations (9th ed 1962/63),
enumerates 147 inter-governmental orgamizations and 1326 non-
governmenpal organizations. i .



cerned with this problem. But it could not agree upon any one of the
proposed formulas which have been advanced by some of the members of

the Commission.2

Accordihg to Brierly "an'intefh&tional orgénization is an asso-
ciation of States with common orgens which is established by treaty"3
Hudson's proposal reads as follows: "An international organization
is a body established by a number of States, having permgnent organs
with capacity to act ﬁithin‘the fieldé of its compéténce tn behalf of
those States"4. According to Alfaro ﬁan international organization
is an assoeciation of States which‘eierciSes political or administrative
functions concerning vital common interests of the associated'States
and which is constituted and recognized as an 1nternational person"5
In the final draft, Lauterpacht called international organizatias

laconically "organizations of States"é.

2) History of inter-governmental organization

The history of public international organization hardly begims

before the 19th century. Up to that time the intercourse between States

2 Yearbook of the International Law Commission vol. 1, 78-85, (1950).
3 14. vol. 2, 223, (1950). |
4 14, vol. 1, 84, (1950).

5 1d4. vol. 1
6

85, (1950).
Id. vol. 2, 90, (1953).

-




did not necessitate the elabaorate co-operation of mumerous States, and
) was tberefore handled by diplematic channels, at the‘very most by confe-

rences of the heads of State?.

The beginning of inter-governmental co-operation in the form of
permanent public Commissions, Offices, Bureaux, and Unions dates back
to the year 1815 when the "Rhine Commlssion was created at the Congress
of Viennag. In 1838 the "Conseil Supérieur de Santén was established in
Constantinople, and in 1856 another river commission, the "Danube Commis-
sion", was createdg. Wﬁile both river commissions were conferred with
certein 1egisletive powerslo,,the Health Council in Constantinople per-

formed only administrative functions.

The technical progress in the development of interﬂationel commuini-
cations and transport led to the establishment of other permanent organi-
zgtions. In 1864 the "Internatlonal Telegraphic Conference" was: convened
in Paris, and international institutions in the fields of poste}_service,”

railway and air navigation followed: the "Universal Postal Union" (UPU)

7 E.g. the conferences of the soverelgns of the "Buropean Concert" in the
19th century. »
Hudson dates this development back to 1864; Hudson, vol. 1, at 18 of the
introduction. Woolf states 1838 as the beginnlng, Internat;mnal Governe—
‘ment, 163 (1949).

In the words of Ch. de Visscher, the Danube Commission was "la doyenme
de toutes des institutions 1nternatlonales“° see Le Droit International
des Communicatlons 63, (1924). ‘ .

10 Bowett, at 6; Wilcox, at 286,



in 1874, the "Central Office of Internatlonal Tra nﬂports" in 1890, and

the "Internaticnel Commission for Air Navigation" (ICAN) in 1919..

Besides these énd the Lezgue of Nztions, meany 6ther intéf;govérn—
mental-Organizations were established after Torld Tar 1, amohg which the
"International Labour Organizetion™ (I10) w=c the most 1mportant. This
devmlooment of 1ntmrnat1Jnal organization was retsrded during the time of
Torld War 11. However, . after Torld Tar 11 this tendency of States to create
internaiional organlzatlonL, vae once more followed. B351des the United
Nations a great number of new or cucceeding "specialized aggncies" of
universal character were established, among vhich the "Internationél Civil
Aviation Orgenization® (ICAO) which is the successor of ICAN, took pride
of place.ll Since then the tendency has been towzrds the establlshment
‘ of regiong1 organizations: military vacts, free trade zonmes, custom unions,

development organizations, ete.

The need for co—operation_in-téchnical, cultursl and cocial matters

12

- gusrantees the success of these specialized =gencigs™ which an American

writsr called "prophetic examrles of future world unity"lz. On the other

1 Besides ICAO, ITO and UPU,ftﬁere are the following specialized agenciezs:

the Food amd Agriculture. Organization (FAQ), the Intergovernmental Mari-
time Consultative Orgen¢zutlon (Me0), the International Telecommunlca—
tions Union (ITU), the United Nations Educational, Scientifie end Cultu-
ral Orzanization (UNESCO), the Torld Health Organlzatlon (THO),. the Torld
Meteorological Orgenization (WMO), and the Torld Bank(consisting of four
different organizations).The Internatiomel Atomic Energy Agency (IARA),
which has an autonomous status, a2lso works in close co-operation with U.N.
12 : ’ ‘
Despite his extremely critical attitude, Ross recognizes the success of
a funcgional approach in international law; see Am. oc'y Int'l.Proc.,

208, (1956).

B Wilcox, at 286.




hand, in the purdly political fieldlA, the League of Nations did not sur-

vive all its crises, and the United Nations may one day share the same»fatels.

3) International Constitutional Law

An inter—governmentai organizatioh is created by treaty or agreement
between Stateslé. The only exception to this_prinéiple is fhe Nordic
Counqil which was created by paréllel legislation.in the Scandinavian
cquptries and Icelandl7. By virture of such internationaljéonvention,
or by parallel national legislation, certain powers -- signifying the
synonyms of "competence", "jurisdiction" and "authority" -- are delegatgd

from the contracting States to the international organiiétion.

As a rule such an international convention contains also the consti-

tutional pfovisions under which the international body is to work. These

-

14 But Scelle stresses the political implications for every international
organization: "La distinction entre conventions d'ordre politique et
d'ordre Economique ou social...est de nature arbitraire". See "La
Révision dans les Conventions an rales" 42 Anmuaire de 1'Institut
de Droit Int'l, 18 (1948).

15 At the 1953 meeting. of the Academy of Politiéal Science, the question

on .the agenda was "UN: success or failure?". It is characteristic that

many speakers deslt with non-political co—operatlon in order to prove
success. See 25 Acad. Pol. Sci. Proc. (1953). '

16 The terminology as used herein follows the American practice. . The word

"treaty" means sn agreement ratified by Parliament or Senate and includes

any agreement when so ratified. The word "agreement" includes all other

- forms of agreement betreen States which are also called "eﬂvcutlve agree-
ments"., See Hearings, at 49. ’

17 ?ee u§rensen, "Le Conseil Nordique", 59 Rev, 6dn. Dr. Int'l Publ.,, 65/66

1955 ’



provisions are determined by the aims amd@ purposes of the convention.

Juridic#l research concerning the constitutions of international
organizations is called the study of "international constitutional lawni®,
It covers such matters as the legal status of the organization and its
personnel, membership, composition and structure of the organs, their com=
pétences and procedures, rights and obligations of member étates, finan-

cial questions, ete,

The-most striking feature in the development of international orgagi—
zations in this connection is the decline of the rulé-ofﬁunanimity which
is inherited from the classical form of inter-state relations. This prin-
cip}ﬁ,-— an expression of the doctrine of State sovereignty -- was:sﬁbsti~
tuted by the majority rule, enabling’the new international bodies to achieve -
their tasks independently of the consent of every member State; This pro-
gress is of great importance for the procedureé which govern thé normative

functions of such organizations.
The introduction of the rule of majority decisions in inter-govern-

‘mental organizations meant that the States to a certain extent subseribed

to a limitation of their sovereignty. In principle, however, State sover-

-

18 put Opsahl suggests to use "more modest terms"; see "An international
constitutional Law"? 10 Int'l Comp. L. Q., 784 (1961).



eignty in faci>is still maintained as the States may at any time with-
L 19 v

~ draw from the obligations imposed by the éonvention.

II) International Legislation

The délegation ofwcertain!powers from the States toﬂtﬁéseé inter-
governmental organizations, coupled with the introduction of the'majérity
rule, justifieslthe application of the term "international legislation"
to the work of some of thgge institutions whigh possess not oniy admini-

" strative but also legislative powers.

1) - The term "internaticnal legislation®

To avoid misunderstanding, it must be noted that the term "inter-
national legislation" is often usé& in a metgphorical.sense.and not in
the proper meaning of the word "législation". This term, fbr'instance,
is #ery vaguely applied.by Hudson who idehtifies thq tqﬁalitylof all in-
ternational treaties and multilateral agreements as "Interﬁational Legis-
lation". He says that ﬁthetterm‘internationgl legislationvseems to des-
cribe, more accuratel& then any other, the contribution of international

conferences at which States enact a2 law which is to govern their relations"zo.

19 Wilcox, at 308. Potter, An Introduction for the Study of International
Organisations 192 (5th ed.,"19185. See also von der Heydte,'Voelkerrecht

vol. 1, 100 (1958). ‘

20 Hudson, vol. 1,at 13 of the introduction.



Brierly, Briges, Cooper, Fagleton, and Merle confirm the same way of

-y

1
application of the term” . Also McNair follows this terminology, al-

though he is well avare of the metarhoric meaning of such en applica-

22

tion of the term™ .

There seems, nevertheless, to be no compelling reason for following

this application of 2 clear term. The term "internationel legislation"

should be applied only to the normative functions of international organi-

zations which have power to enact rules -- in relation to their consti-

tutive conventions and technical amnexes -- when such rules are binding

on

~

21l the parties to the Convention, whether they assent to it or not.AB

-Althoughvthis restrictive use of the term does not find support

among the leading writers; there are some legal scholars who have made

extensive research in the field of international constitutional law,

prefer such a restrictive appliéation,of the term .

24

21

22

23

24

Brierly, The Law of Nations 96, (6th ed. 1963); =nd The Basis of Ob-
ligations in Interpational Lezw 214, (1958); Briggs, "The UN and interna-

tional Legislation™, 41 Am. J. Int'l L. 435, (1947); Cooper, "Air Trens-
port internationsl Legislation®", Collecied Papers, vol. I, No. 11;
Tagleton, International Government 191/192 (2nd ed. 1948); Merle, "Le
Pouvoir reglementaire des Institutions Internationales", 4 Anmuaire
Frang. Dr. Int'l 242 (1958).

McNair, "International Legislation", 19 Iowa L. Rev. 179 (1924).

Contra Prierly, op. cit., at 96, who states that "an international legis-
lature, in the sense of a body having power to enact new international law
binding on the States of the world or on their peoples; does mot exist®.

Jones, "Amending the Chicago Convention and its technical Stendards: Uan
Consent of 211 Member States be eliminated?", 16 J. Air L. & Com. 186/187
(1949); Mankiewicz, "Le Role du Conseil de 1'0ACI comme fdministrateur des
Services de Navigation Aérienme", 8 Rev. Frang. Dr. Afr. 223 (1954);
Pignochet, =t 103; Potter, op. cit. supra note 19, at 209; Riches, at 59.

\



Following the restrictive interpre@gtion_pf’the term "interna-
tional legislation", this term should not be'applied,to interﬁafional
treaties and agreements, since they are enacted a£ diplomafic éonfer—
ences where States give freely and voluntarily their_éoﬁsent."This
kind of law-meking may, if at all, be called "quasi-legislstiven2s,
The same applies to the agtivities of internatiohal organizaﬁions
which have certain regulatory powers without. legislative cémpetence.
-vThls type of regulatory authority cen be called "quasi—legislative"?"6

or "pre-legislative".

2) Specig}iéed;ggencies with quasi-legislative-competénse:

The distinction between legislation and quasi—1egislation'is.of
relevance fqr‘twb important‘ﬁormative functions of international or-
ganizations: the amendment of their constitutive conventions, and the

promulgation of international regulations.

Legislative aufhority of international organizations is more the
exception that the rule. Most of fhe specia1ized agencies aﬁply the

"consent pri;nc:i.ple"z7 which deprives them of true legislative competence.

25 gascon y Marin,-"Les Transformations du Droit administratif ginter-
: national®, 34 Recueil des Cours de I1'Acad. Dr. Int'l 27 (1930)

6 ,
Morellet, Legal Officer of ILO, as quoted by Gascon y Marin, id. at
31. Contra Scelle, Organlsatlon Internationale. du Travail et le Bur—
eau Internationel dan?avail 31 (1930).

27 Bowett, at 330-332.
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Thié principle means that amendments and regulations when adopted by a
certain majority (as a rule a two-thirds majority), are not binding

on dissenting members.

| Amending the constitutive convention

Wiih regard to the amendment of the constitutions of the special-
ized agencies, only the constitution of ILO (Art. 36) prescrlbes the
consent principle for all amendmentszs. The ICAO (Art. 94 para. a)
and the IMCO (Artf752)>are supposéd to apply the coneent principleaﬁ
as a rule. Most of the specialized agencies use theléonsent‘method forl
- amendments which involve new obligations for theirvmembérs; the FAO
(Art. 20), ﬁNESCO (Art. 13), UPU (Art. 29), and ™0 (Art. 28). The
consent principleiwhich'is the general rule of international 1a% for
the revision of treaties; is also applicable ﬁo.ITU's amending pro-.

" cedure as its congtitution is silent on the matter (Art. 4).

Adoption of-interngtional'regg;gtions"

With regard fovthe adoption of international regulations, most.
~of the specialized agencles apply exclusively the consent principle

‘ Wthh makes tbese regulations only recommendatory. However, they havg
different legal effects and as such they may be categorized into three
kinds., One categofy consists of mere recoﬁméndation9~Which'may'or

not be accepted at the discretion of each State: the FAO (Art. 4),

28

Rasch, Das Verhae § der Internationalep Arbeitsorganisation zu den

Mitgliedsstaaten (Diss. Heidelberg) 70 (X . Contra Schwelb, "The
aménding Procedure of . Constitutions of internatlonal Organizations"
31 Brit. Yearb, Int'l L. 58 (1954)
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‘IAEA (Art. 3), IMCO'(Art. 16). Another category contains regulations
"'vwﬁiéh must be brought before the competent legislati?e or executive

_“authorities of the States: the TLO (Art. 19), UNESCO (Art. 4), and con-

B S
) :

;;,ﬂfc%rping conventions and agreements also the WHO (Art. 205. 'The third

itééiegory consists of reéulations which need'ﬁdiificgtion'if they are to

" be disregarded by the States?d: the ICAO (Art. 37/38)30, WHO (Art. 21/22),
™O (Art. 7/8). A1l the gbove ageﬁcies - excepf iQAd under Article 12
of the Chicago Convention f;‘do,not possess legislative power in their
regﬁlatdry funcfions.  Their regulations‘are recowﬁendations for paral-

lel national legislation.

The regulatiqns of the ITU and UPU which do>not fall into one of
~the zhove catggor}es,‘are of a special nature. The constitutiop of
the ITU seéms to confer on its regulations the character of international
legislation (Art. 14, para;h2, and Art. 21, para. 1/2). However, the
regulatiqns become binding only ﬁﬁen they receive the signature of the
member States, and in signing them the member States may make reserva-
tions to the regulations?l It is therefore contended that ITU's regu-

lations also have only the character of quasi—legislation.i

With regard to the UPY it is quite difficult to determine whether

its regulatory *Acts" fall within the category of quasi-legislation. On

29

This.device 1s called "contracting-out" or "opting-out".

30 Contra Bowett, at 125.
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the other hend its Acts must be signed and ratified by tﬁé'mémber States
(Art. 25, para. 1), and the Coh&entien of UPU provides that notwithstan-
ding ‘the refuéal of any member Sfaté to fatify the new Acts, théy'will
be valid among those States that have ratgfied them (Art. 25, para. 4).
) These two features seem to identify UPU1s regulatlons as quasl-leglsla—
tion. On the other hand, the Convention provides that the new Acts
supersede the earlier Acts (Art. 25, para. 3). Thus the decision of
the majority overrules the dissenting members. Thése_lés% do not have
tﬁe option of fatifying the new Acts,or‘continuing to be bqﬁnd by the
old Acts now superseded. _One may therefore say that the regulatory ac-

‘tivities of the UPU fall short of international legislation.

3) Specialized agencies with legislative competence

International legislation is made by virtue of the‘ﬂlegislatiVe
princlple"32 This principle means that amendments or regulations
when adopted by a certain magorlty, are binding on all members, dis-

- senting members included.

Amending the constitutive conventions

i

With regard to the amendment of their con#titutions, some -of the

specialized agencies apply the Yegislative principle, Th@ré are two

1. . :
3 Despite the wording of Art. 21, para. 1/2 of the Convention.

32 Bowett, at 330-332. -
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agencies which'have legislative cbmpetence in amending all the pro;isioﬁSN“
:.iofftheir-gonstitutions: the IATA (Art. 18) and the WHO (Art. 73)33. Most
oflthe*agencieé apply‘é cbﬁbingtion of the legislative principle and the
coﬁéent principle, depending on the importante of theAamendment, as was

shown earlier.

However, the ICAO (Ari. 94,‘para. b) and the IMCO (Art. 52)’possessk
a device which -~ if applied -- creates a defacto and not a de-jure binding
force. Tﬁese two'agencies, when aménding their constitutive eonventioms,
in certain cases could confront their members with the alternatives of

either ratifying or withdrawing from the organization.

Adoption of internatignel regulations

With regard - to the adoption of internaﬁional regulations, only a
few international orgsnizations apply the legislative principle.- The
moSt.progréssi&e organization was ICAO's predecessor, the "International
Commission for Air Navigation"_(ICAN), which was called by a French writer

*1'organisme le plus &voluldn34,

At present the ICAO constitutes the only specialized agency with

legislative competence in its regulatory functions, and that too is only‘

33 Concerning the WHO, see Arbab-Zadeh, Dgﬁ'yefhaeltnis der Meltgesund-
heitsorganisation zu den Mitgliedstaaten 94. (Diss. Heidelberg, 1962).

Pignochety . .

34



under the excéptional case of Article 12 OEufhe Chigago Convention.

It was shown earlier that ICAO's regulations are subject to the appro~
val of its members, and as such it possesses onlj a quasi-legislative
competence. But this is true only in regard to the application of

the regulations as far as the national‘airspace is concérﬁed. In re-
gard to the airspace over the ﬂigh Seés,uthe provisions;of Article 90
in conjunction_nith Article 12 make ICAO's regulations effective with-
out any additional approval by the member States. This combination of
majority rule and binding forde upon all member Staﬁés‘makes the ICAO
an infernational»legislature in respect of thé “Ruies of tﬁe Afrnfor

¢ivil @viation over the High Seas35,

'4) Implementation of international iegislation

The expressions "binding foree" and "binding ﬁpon_mémber States"
do not imply that internationally.enac%ed rules -~ amendments to the
constitutive conventions and intérnational regulafions -— are ipso

facto law of the country in the States conéerned.36

- ‘The mere delegation of legislative power to an international‘au-
thority can only result in an obligation under international law to

implement those amendments and regulatipn537. For that reason all

35 See pdh2 infra.

6 A _ o v ‘ -
Legislation "pro foro interno® in the words of Kunz, "General inter-
national Law and the Law of internatiemal Organizations", 47 Am. J.
Int'1l. 460 (1953).

37 Bowett, at 120. Contra Deldusse, La Ratifieatipn des Traités, 37-39
(1935) See also his bibliography.. B '
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international legislation requireS'thé additional act of transference
}fromﬁthe:internationél_level'to the natiomal ievel. Such proée&ure@
could'beAcalled "implementation" which embraces "transformation" and
"adoption"38. "Traﬁﬁﬁorﬁation" means iﬁcorporation of international
law b& the creation of ggfa;iel norms of municipalllaw, while "adop-
tion"xmeans incorporatiqnjqf international law.as it is by an "order™*
of applicﬁtionﬂ39. Thisuéét nf;implementatibh’is an indispensable
part of the procedure of.internationél legiélation in ordgr,to glve
these iniernationally emadted norms the necessary legal force ﬁithinv'
the boundary of the States concerned, even if the norms'afe self—gxe-
cuting in chafacter4of Only supra-national institutioﬁs can enact

41.

rules and regulations which have‘ipsq-facto municipal force

However, the States are utilizing two different devices which

[

make ad hoc implementation of each amendment or regulatlon unneces-

sary. Such simplifications of the implementing procedure facilitate

38 In'FTencﬁ»"acte-condition". The terms "specific reception" and
"acception® are also used. ' ' . '

39 Seidl-Hohenveldern, "Transformaiion or Adoption of international

Law", 12 Int'l Comp. L. Q.85(1962). .

40 "Self-executing® or "self-executory" means a regﬁlation complete
in itself which requires no further- aetion by the legislative or
executive body to clarify it or render its provisions operative.

41 It seems that Bowett applies the term "international legislation"

only to supra-national legislation. Bowett, at 120.
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greatly the rapid execution.of international regulations whickh helps

to bring the internationalvstandards and practices up-to-date.

Tﬁé first method coﬁcerns States whose domestic iaws make inter-
national legislation mﬁnicipally effectiveAz; For such States the ra-
tification of the basic treaty consiitutes a blanket‘approval and as
such an anticipated implementation of &ll further regulations which
will be elaboréted by the internationsal organizﬁtion under that freaty.
No further action by the national legislature or executive quy is then
fequired. Iﬁ such cases the international regulations need only a mere
official announcement to render them bipding on:the public in general.
This requireﬁent iS-necesséry because no legal norm caﬁ be binding on
any citizen of any State unless duly published in the official gazette
of the State cpncernedéB.

The other method is to delegate legislative power to the execu-
tive which implements the interhational regulafions by Order in. Coun-
cil of statutory orders. This method was éppl@ed by most of the mem-

ber States of ICAN and is continued to be applied by most member States

of ICAO as far as its regulaticns sre concerned.

Since the States utilize different methods in implementing inter-

national legislation, the question whether in a particular State an

See Seidl-Hohenveldern, "Relation of infernational Law to internal
Law in Austria", 49 Am. J, Int'l L. 468 (1955).
43 ( L
Except in the case where the constitution preseribes the direct ap-
-plication of the general principles of international law (Art. 25
Test Germany; Art. 9 Austria; Art. 10 Italy).
.: i L
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amendment or international regulation has an automatic munieipsljforce in
addition to the international binding effect, must be ascertained by an

examination of the constitution and the laws of the State concerned.

In conclusion thefefore, it is noted once moré that in any case inter-
national legislation needs implementation into national law. Even the s0-
called "ipso facto" or "automatic® municiﬁal fqrce of international legis-
lation is based upon an implementation which is done a priori for tﬁat
purpose. Consequently one may contend‘that even supra-national legislation
is qualified by this rule, for the treaty which creates such organizatioh,

embogiés an a priori implementation of the succeeding legislation.

An explanationlof>the legal terﬁs described above was considered im-
/perative.forjan‘analysis of the régulatory_functions of the two uﬁivers;l
inter-governmental organizations in the field of aviation. Having attempted
to:fu1511 this necessary task, a study of ICAN and ICAO may now be.under-

taken in the light of the foregoing legal definitions.
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 PART ONE

REGULATORY FUNCTIONS OF ICAN



') The Peris Convention and ICAN

In 1910 a first attempt had been made by 19 Furopean States to
draft an international air convention; but unanimous agreement on a

definitive text could not be reached. Thé idea to lay down the prin-

~ciples to serve as the basis for uniform national regulations was re-

vived at the Peace Conference of 1919§?‘A'special Aeronautical Commis-

‘ . : . 1 :
fSiggmof the Peace Conference was appointed , consisting of two repre-

sentatives of each of the Big Powers France, Great Britain, Italy, Japan

and the USA, and of one representative of each of the following States:

 Belgium, Brazil, Cuba, Greece, Pertugal, Roumania and Yugoslavia. This

Comﬁissien prepared the final draft for the "Convention for the Regula-

tion of Aerial Navigation" which was approved -- with three minor alte-.

" rations -- by the Supreme Council of the Peace Conference on October 13,

1919,2

In 43 Articles the Convention dealt with general principles regula-
ting air navigation, nationality of aircraft, certificates of airworthi-

ness and competency, admission of aircraft of contracting States above

1 Also called the "Aeronautical Conference".

5 ; :
The Convention entered into force on July 11, 1922.
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the terrltories of other contracting States, rules to be observed on depar-
ture, when under way and on landing, prohibited transport, general arrange—
ments to be made by all the contracting States to further the development of
, international,air navigation, possible dissgreements and their mode‘of

- ;. settlement.

Appended tolfhe Convention were eight Annexes for the regulation of the
follé%ing matters:7display of nationélity and registration mar%s on all =ir-
craft .,(Annex A), certificates of airworthiness (Annex B), log=books (Annex C),
+ lights and signals, and rules for air traffic (Annex D), certificstes and li-
cgnées for pilots (Annex E), international air névigation maps (Annex F),
collection and dissemination of metefﬁlogical information (Annex C), and

custome formalities (Annex H.

The Convention also provided for the création of the "International Com-
mission for Air Navigation" (ICAN). The Commission met at the comméh‘cement of
its aétivities every four months, then every half-year, and finally ahout
"~ every ten to twelve months, It wae charged with ensuring the application of

the Convention and its evolution by proposing in due coﬁrse to the contracting
States the amendments called for by the development of international air navi-
'gation,'and with adopting thebtechnical regulations to the requirements of

air traffic. Mosf of the preparatovyplegal =nd techﬁiéél work was done by
several Sub—Commiss1ons which were composed of experts de51gnated by the rep—
resentatlyes on the Commission. 'Ihe Sub-Commissions met in the intervals be-
tween the sessiops of ICAN to prepare the material for adoption in the Commis-
sien, The Seéreté;iat of ICAN with its seat in Paris did all the admiristra-
tive work. One of its major tasks was thg_coliection and dissemination of in-
formation, a knowlédge of which was indispenssble for internaztional zir trans-

port.



B) Amending the Paris Convention

I) The Provisions of the Paris Convention for Amendment

| There were_ four draft—Coﬁventions before the Aeronautical Commis-
sion of the Peace Conference of 1919; the American,.British, French and
Italian draftsB. Neither the»French nor the Italian prOposals'contained
‘provisions for the establishment of & permanent civil aviation. organiza-
tion wifh regulatory powers. Only the American ana‘British drafis con-
- ceived the idea of a permsnent Comﬁission, following‘the nattern already

set in 1910 by the first international aeronautical conference.

1) The adoption procedure

The British proposal which was closest to the final text of the
Paris Convention, contained in Article 24 of the first draft (Art. 23 of
the revised draft) provisions concerning the amendment of the Convention.
According to the British proposal, the Commission "shall be empowered to
recelve proposzls from and to make proposals to any of the contracting
States for the modification or zmendment of, or for additions to, the

rrovisions of the present Convention,;and to notify 2lterations adopted®.

? Pignochet, Riches and Roper are the only writers who have dezlt with the
travaux préparatoires of the Paris Convention. However,wone of them men-
tions the Italian draft. For the English translation of the Italian draft,
File(No.)1395 (C-6). For the English translation of the French text, see
id. (C-3). '
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These proposals "must receive the unznimous assent of the contracting
States before they are adopted as alterations to the present Convention™.
They "shall be treated as though they formed part of the present Conven-
tiqn"A. It seems that the British proposal -- while applying the classical
consent principle -- did not only envisage the adoption of ' proposzls,

but also of the amendments themselves, without the requirement of fur-

ther ratification.5

The American.dfaft corresponded to the British concept in applying
the consent principle. According to Article 25 and 26 of the US draft,
"this Commission is empowered...to examine proposals for any modification
of the provisions of this convention, to recommendbsuch modifications
as may seem necessary...m. "The-provisioné of this convention...may be
modified at any time after agreement between the Contracting Statesﬁé.

-However, during the discussions at the Aeronauticai Conference the Am-
‘erican delegation ulvanced the idea that the proposals for amendments

should be adopted by majority vote in tke Commission.’ It was feared

4 File No. 1395 (C-4, C-1). The First British draft (C-4) is erroneously

filed as an American draft in the US National Archives and Records
Service (Record Group No. 59), American Commission to Megotiate Peace).

Jonegé"Amending the Chicago Convention and its techﬁical Standards?
Can Consent of all Member States be eliminated?", 16 J. Air L, & Com.
198 (1949).

File No. 1295 (C-5).

Documentation at 60.




_2'3..

that the work of the Commission might be paralysed by one dissenting
member State in a case where amending the convention would be desirable

or even necessary in the opinion of 211 other member States.

The Aeronautical Conference. followed the American approach and in-
serted in the final draft the majority rule which was qualified by the
reQuirement of a twn-thirdsmajdrity. This provision became part of

- Article 3 of the Paris Convention :

"Any proposed modification of the Articles of the pre-

sent Convention shall be examined by the International
Commission for Air Navigation, whether it originates with
‘one of the contracting States or with the Commission it-
self. No such modification shall be proposed for adopt-

tion by the contracting States unless it sghall have been
approved by at least two-thirds of the total possible votesn 8

‘However, the consent principle was inserted in the ratification proce-

dure in order to make the draft acceptable to every State:

"Allvéuch'modificaiiOns;of tﬁe,Articles of the Convention
...mast be formally adopted by the contracting States before
they become effective",

It was hoped that dissenting States would not stay outside the.general

'acceptance of amendments adopted in the Commission.

8 P .f.(d..-d" i
For the teéxt of the Paris Convention, see Hudson, vol. 1,, at 359,
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- 2) The voting provisions

The provisions dealing witk the éistribution of the voting power
are of special interest. The membership of the Commission would con-
sist, according to the British proposal, of "two representatives each
‘of the USA, the British Empire, France, Itaiy and Jepan, with five re-
presentati#es elected by the other contracting States -(with delegates
representing technical snd iocal interests es réquired)"9. In such a
manner a permanent majority for the five Big Powers was safeguarded;
The Americaﬁ draft proposed the same composition of the Commission as

suggested by the British draft convention.

Objections by the minor powers to their partial exclusion from the

Commission led the Aeronautical Conference to modify theae,proposalslo.

The final draft subsequently guaranteed representation on the Commission

for every member State:

The Commission shall be composed of "two representatives

of each of the following States: The United States of Am-
erica, France, Italy, and Japan; One representative of Yreat
Britzin and one of each of the British Dominions and of
India; One representative of each of the other contrac-

ting States" (Art. 34).

9LArt. 23 of the revised draft. File No. 1395 (c-1).

The critical remarks of the representatives of Brazil, Portugal and
Yugoslavia are summarized in Documehntation, at 56.




However, in order to ensure a permanent majority for the Big Powers
in the votlng procndure, the followlng provisions were 1nserted in

the Convention:

"Each of the five States first-named (Great Britain, the
British Dominions and India counting for this purpose as
one State) shall have the least whole number of votes,

- which, when multiplied by five, will give a product ex-
'ceedlng by at lesst one vote the total number of votes

of all of the other contracting $tates.
M1 the States other than the first five named shall
each have one vote" (Art. 34).

J'Since the United States never became member of ICAN, only four Powers

shared more than one half of the votes.

3) Criticism of the voting Ero#isions

~ Objections agaihét tﬁislinequality in representation an&”éSpecialiy
in voting had been raised as early as 1919 by the delegate of Cubé,'M. de
Bustamantell. He correctly predicted the effect of these diseriminatory
prov1sions upon the former neutral States which, indeed, refused to join
‘ ICAN until they were accorded equal status with the G:eat Powers. In the -
words of Lycklama A. Nijeholt the preferential treatment of the Big Powers
was "incompatible with the equality of sovereign‘Stafes, which is the only

sound basis of international intercourse™?2, Schenkman called if "sun-

11 Roper, at 173.

12 Lycklama A. NlJehott, MComments on the Aerlal Navigation Convention.
1919", I. L. A. Rep., 29th Conf., at 419 (1920) :
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happy mistake of this organization"13,4and F. cde Vﬁsscher consgidered
‘this stipulation as one of the reasons for the small meémbership which
gmounted to 22 States in 192714. |
Indeed; the-pﬁepoﬁderance of the five great Powers constituted a

_éerious obstacle for other mations to join ICAN. Although weighted rep-
reséntation énd voting in international 6gganizatioﬁs isitoday through-
oﬁt acceptableiand accéptedls, such.ﬁrocedure must,nevertheless, be rea-
vsonable in the lighﬁ of the responsibilities of the organization qoncernéd.
It seems quite understandable that the great Ppﬁers -- as the most ad-
vanced in aviation -- wanted to have a safeguard in respect of the leg-

16. In fact, this legislative competence of.

islative function of ICAN
ICAN was confined to the technical matters as will be demonstrated later,
and did not embrace the procedure for the amendment of the Convention

where the consent principle applied. The requirement 6f_ratification

by all member States was, of céu;se, safeguard enough.

4) Necesgsary alterations in the voting provisions

Since the ex-neutral Statesl7_ins13ted upon revision of the voting

13 Schenkman, at 42.

LhF, ge Visscher, "Le Droit International de la Navigation Aérienne
en Temps de Paix", 8 Rev. Dr. Int'l. Lég. Comp. 182 (1927).

15 "The principle one State one vote is thus not sacrosanEF says Sohn;

"Multiple Representation in international Assemblies", 40 Am. J. Int'l.

L. 98 (1946). See also "Weighting of Votes in anm Iﬂternatlonal Assembly",

38 Am. Pal. Sei. Rev.1192 (1944) See furthermore Broms, The Doctrlne of

Voting Procedures ;Q’Inbernational P{ikihi‘a”' R
Institutions Integgatlonaleg, 340 (195_



provisions as condition for their adherence, in 1923 the Big Powers
put an end to their privileged position. By‘the amending Protocol of
June 1923, they consented to the following important modification of

the Convention:

"Each State represented on the Commission (Great
Britain, The British Dominions and India counting - 17
for this purpose as ane State) shall have one vote™ a

In order to preserve the contrei of the Big Powers in the legislative
field, a veto-privilege was inserfed in the voting procedure for the

amendment of the Annexes. This alteration shall be dealt with, later.

A further step towards formal equality?of ICAN members ﬁas achieved
by the Protpcollof‘June 1929 which preecribed that "each contracting
State may have not more than two representatives on the Commission"}7b
Since no State had more;thanione'vote,.the gew;amendment did not change

~‘the voting powers in the Commission.

Final modification of the representat'ien‘~and voting provisions of

the Paris Convention was brought about by the Protocol of December 1929

16 gee p. 58 infra.

17 Denmark, Finland, Netherlands, Norway, Spain, Sweden, Switzerland

iw. 2nd Estonia, Latv1a and Monaco. , : /

172 Hudson vol. 1, at 381.

175 1475¢ "387
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which put an end £o the inferior status of the British Dominions and
India. The new text of Article 34 granted them a completely equal

status: "Each State represented on the Commission shall have one vote".l7b

The above alterations have not been the only.amendments to the
Paris Convention. Certain provisions of the Convention necessitated
revision soon after ICAN came into being, while some other rrovicions

required revision for political or technical reasons at a latervstage.

- II) The Amendments to the Paris Convention

In this Chapter all amendments to the Convention will be feviewed.
They will be dealt® with under the point of view of whether the provi-
'siohs_fonvamendments of the Paris Convention satisfied"thevneeds of

such a Convention.

1) The Additional Protocol of May 1920

Already during the process of ratification an alteration of the
Convention appeared to be unavoidable, should the former neutral States,
which had been excluded from the Aeronautical Conference, ever become

parties to the Convention. In November 1919, Switzerland filed the first

= ,
17%7Hudson, vol. at 391.
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officialvcriticiSm of the Conventionlg,-insisting upon en alteration of

Article 5 which reads, in its original text, as follows:

"No contracting State shall, except by a special and
temporary authorisation, permit the flight above its
territory of an aircraft which does not possess the
nationality of a contracting State".

Switzerland wanted the right to conclude long-term bilateral agreements
~ with neighbouring ex-neutral and ex+eﬁémy States which were not parties
to the Conventlonlg. Under Article 5;&,0Wever»,:¥ Switzerland became a
member of ICAN,it could grant them ad hoc permits only. In Deceﬁber
1919, at a Conference in Copenhagen, six other ex-neutral States —-
Denmark, Finlénd, the Netherlands, Norway, Spain, &nd Sweden -- joined

Switzerland's criticismzo. Estonia, Latvia, and Monaco also asked for

’ the amendmentzl.

As this time the Convention was not yet in force; in order to
.avoid delay, the Aeronautical Commission of the Peace Coﬁference‘was

reconvened. The Commission drafted an Additional Protocol which met

Roper "L'Origine de la Convention. Aérienne du 13 Oct, 1919, son Ex-
tension progressive de 1922 % 1928 et sa Révision", 13 Dr. Aé&. 559(1929);
"La Commission Internationale de Nav1gatlon Aerlenne" Rév. Gen. Dr. Aér.
19 32 (1932).
E.g., with Germany, which as an ex-enemy State was practically excluded
from ICAN (at least at this time): see Art. 42 of the Paris Convention.
Kroell does not mentlon Finland and the Netherlands; Trg&té de Droit
1 dnternational public agrien, 44 (1934).
These States are mentioned only by v.d.Berch van Heemstede,"Les Modifi-
cations appﬁrtées % la Convention aérienne internationale de 1919: sont-
elles suffisna&es’" 8 Rev. Jur. Int'l.Loc. Afr. 537 (1924).

20
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the demands of the ex-neutral States. It should be emphasized that
this action was quite unique considering that the Con#ention had not

yet entered into force at the time of its alteration.

The Additional Protocol brought a rgther unfortunate solution to
the problem created by the stfict provision of Article 5. An amend—-
ment of Article 5 was unfeasiblefat'ﬁhis time, since the Convention was
still in the process of ratificaticn. Therefore, the Additional Pro-
tocol did not change the wording of the original text but merely per-

mitted derogations from the principle:

"The High Contracting Partiées declare themselves ready
to grant, at the request of signatory or adhering States
who dre concerned, certain derogations to Article 5 of
the Convention, but only where they consider the reasons
involved worthy of consideration..."?2

These derogations, however, had the same effect as an amendment to the
Conﬁgntion. They had thus to be submitted to the same rocedure as an

amendmeﬁt of the Convention:

"The International Commission for Air Navigation will
examine each request, which may only be submitted for
the acceptance of the contracting States if it has been
approved by at least a two-thirds mejority of the total
possible number of votes...

Fach derogation which is granted must be expressly ac-
cepted by the contracting States before coming into ef-
fett.. . <3

22 Budson, vol. 1, at 376/377. See also Roper, at 59-62; Tricaud, at 29.
23 Tbid. See also 1 Off. Bull. 21 (1922). |
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The Protocol was ratified simultaneously with the ratification

.of the Cénvention. Both instruments entered into force on July 11,
1922. ICAN, which was established on the seme day, was subsequently

’  deluged with requests for derogations to Article 5,‘asvéén>be seeﬁ‘

~ from the Official Pulletin of ICAN for the years 1922 to 1926.

2) The Protocol of October 1922

To bring the complicated procedul'e 1n£r0&uced‘by the Additional
Protocol to an eﬁa, the French delegatioh inf1922 proposed that Article
.5 be aménded "in ordef'to hasten the ratification by signatory States
. or the adhesion by other Statesﬁ?A. Indeed, so many reservations to
Article 5 were made and were stiil foreseeable 'that Article 5 never
had much 1ife<> and its amendment seemed indispensable. Evenfuglly,

ICAN adopted the French proposal and modified Artiéle 5 to read as

follows:

"No contracting State shall, except by a2 special and
temporary authorisatior, permit the flight above its
territory of an aircraft which does not possessthe na-
tionality of a contracting State, unless it has com-
cluded 2 special convention with the State in which the
aircraft is registered, The stipulations of such special -

24 3 ofr. Bull. 24 (1922).

5 _ : : :

»5 Hudson, "Aviation and International Law", 24 Am. J. Int'l, L.
232 (1930). , o
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convention must not 1nfringe the rights of the con-

tractlng parties to the present Convention and must »

conform to the rules laid down ‘by the said Convention
- and its anhexes..."

This modification of the original text now permitted the member States

to enter into the long-term bilateral agreements with non-members. -

Until the end of 1926, when the Protocol entered into force,.
the applications for dercgations had still to be filed byﬁthe States,
examined'and approved by the Commission, and accepted by every member
State by‘special notificaticn. .ICAN reported at each Session the pro-

gress of such acceptances and renewa1527

Obviously, the sodner the
amendment was ratified, the earller the lengthy proesdure under the Ad;}
ditional Protocol would have bee¢n avoided. But in spite of the impor-
tance of a speedy ratification, the amendment did‘not.enter into force
until December 1926. The four—years delay between adoption and rati-

fication of the Protocol marked the beginning of a series of disappoin- -

ting experiences for the Commission.

3) The Protacol of June 1923

As already indicated,28 the strong criticism provoked by the voting

26
Pudson, vol. 1, at 379 (underlined by the author). The Netherlands re-

garded the 1atter stipulation as a contradiction. They accordlnglyiﬁled
a comment when becoming a party to the Convention,See l? Rk, §
27 242 (1929).

See Off. Bill 1922 to 1926.

8 See pZEBuDra. The provisions concerning the amendment of the Annexes are
quoted pw infra .
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provisions in the Convention resulted in a first amenqug£ of Article
34 in 1922, The Comniscion's experiénce w7ith the Protécél of 1923 :wag -
eimilar to that of the preceding Protocol of 1922: hy March 1924 Bolivia
and Persia had not yet signed both Protocols. The situation in regsrd
to tbe ratification was even worse: only fhree States héd ratified-by.
thenzg. Diplomatic pressures on Bolivia resultedAinvifs withdrawal

0, Only when Yugoslavia finally deposited its

from the Convention>
ragtification, did the =mendments of 1922 and 1922 eﬁtef into force.

This was not earlier than December 192631.

4) The Protocol of June 1929

' Subsequent to the smendments of the Articles 5 and 34, three of the
ex-neutral States -- Denmark and Sweden in 1927, and the'Hefherlands in
1928 —- had joined ICAN. But most of the ex-neutral States and,ali the ex-
‘enemy States still stood aside, although ﬁhéy manifestly took an’intergst‘
’in the regulation of internationalvair navigation: The greatest danger
to the universality of ICAN‘was,'however, a splitting trend prevailing at
that time: Spain had initiated the Ibero-American -Convention (Madrid 1926),
and the United Ctates, the Pan-American Convention (Habana 1928). In the
case of the Habana Convention, ICAN cogld not, of course, do much to stop
such centrifugal tendencies. The emergence of this Convention, as will
be demonstrated later, was not at all causéd by the dissatics-

faction of the Steatesconcerned with the Paris

A

29 ¢ ofe. Bull. 19 (1924).

30 6 off. Bull. 23 (1924) =nd 12 Off, Bull, 3 (1927).

3L 12 ofe. Bull. 17 (1927).
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Convention. By_éontrast; ICAN'could detect some relationship between
Spain's action and the need for revision of tﬁe Paris Convention. F‘rc'am

the inception of ICAN, Spiin opposed the provisions which discriminated
against‘the-ex—neutral States. Although the Protocois of 1922 and 1923
had brought congsiderszble improvement in ﬁhis respect, Spain still seemed

to be dissatisfied.' Political considerations may have been the ultimate
reasoﬁ fof Spain's continuaue abstention from ICAN,‘eSpeéially in the light
of.the fact that Spain withdrew from the League of Nations énd tried to
form a bloc of States associated with the Spanish culture. Considering
this background one may agree with R.Y. Jennings, in whose opinion.the
Madrid Convention was "little more than a political gesture of separatism"32.
However, one can also say’-- as did Roper 2nd Te Goff -~ that the Madrid
Convention "would never have been concluded, had it been possibie to revise

‘the Paris Convention more rapidly".33

The publication of Germany's eriticism of the Convention offered
& welcome .opportunity for ICAN to study the objections of the ex-enemy
Qtatef"l+ JCAN became well aware of the nesd for 2 complete revicion

of the Convention, if the ex-neutral and ex-enemy States were to become

32

R.Y. Jennings, "Some Aspscts of the International Daw of the Air" 75
Pecueil des Cours de l'Acad. Dr, Int'l 518 (1949), the Convention is not
dated under 1928 as Jennings did.
33 ‘
Roper, at 204; zlso "Recent Developments in Aeronautical Lswm", 1 J. Air
L. 411 (1920). Le Goff, Trait€ théorique et grathue de Droit Adrien,
105 (1934).
24
Tegerdt, "Deutschland und das Pariser Luftverkehrsabkommen vom 12, Okt.
1919", 2 Zeitschrift fuer das gesamte Inftrecht 25 (1928); translations
of this article in 1 J. Air L. 1 (1920) and 13 Dr, Afr, 1£9 (1929).
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parties to the Convention. Invthe wor@s of Roper, the siﬁuation in
1928/29 created a "real danger for the unification of air law"35'

At the instigation of M. Giannini, ICAN invited all States engaged
in aeronawtics to a universal conference in Paris. The purpose of‘
this conference of June 1929 was to examine the German proposals for

modifications of the Convention.

The following countries participated as member States: Australia,
Belgium, Bulgaria, Canada, Chile, Czechoslovakia, Denmark,‘France, Great
Britain, Greece, India, Ireland; Italy, Japan, Netherlands, New Zealand,
Persia, Poland, Portugal, Roumania, Saar Territory, Siam, South Africa,
Sweden, Uruguay, Yugoélavia. With the exception of the Soviét Union,'
all invited non-member States participated in the discussions: Austria,
Brazil, China, Colombia, Cuba, Fstonia, Finlapd, Germany, Haiti, Hungary,
Luxémbburg, Norway, Panama, Spain, Switzerland, the United States and
VeneZuela?6 These 26 member and 17 non-member States signed the final
resolutions of the conference which feéommended to ICAN certain améﬁdl
ments to the Paris Convention37. An extra-ordinary session of ICAN con-
gsidered favorébly the suggestions formulated by the.Conference, and

adopted them in the Protocol of June 1929.

35 Roper, op. cit. at 402/403; see also Doering, "Vorschlaege fuer ein
Weltluftverkehrsabkommen®, I. L. A. Rep.,36th Conf., at 441 (1931).

36 Moller, The Law of Civil Aviation, 10 (1936).

7
"Session extraordinaire de juin 1929", 13 Dr. Aér. 633 (1929).
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This Protocol amended again Article 34 of the Convention. Accor-
ding to the new text, equality in representation was establishedBS.
Another important amendment dealt with the procedure for amending the

‘Annexes, where the veto-privilege of the Big Powers, which had been

*  introduced by the Protocol of 1923, was abolisheng.

5) The Protocol of December 1929

Following an earlier discussion which was suspended at the extra-
ordinary Session, the question whether to give voting ‘power to the
British Dominions and India, was once more examined, and in the new

" text, voting power was granted to the British Dominions and'India,éo

In the case'of both Protocols of June 1929 and December’l929, the
Commission was fﬁéed onee.morevﬁith the difficulty of bringing them,into
effect. During its sessions, ICAN had to draw the attention of,iﬁs mem-
bers to the necessity for a prompt ratification of the Protocolszl. For,
even at the beginning of 1932, the Protocol of June 1929 was still not

ratified by Chile, Persia and Uruguay. Similarly, the Protocol of

38

The text was quoted earlier; see p7supra.
39 v

This point will be discussed later; see ~p59infra.
40 The text was quoted earlier; see p&supra.

4L nCompte-rendn de la 19me Session de la CINA", 15 Dr. Adr. 281 (1931).
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December 1929 failed to receive the ratifications of the Netherlands, -
Persia and UruguayAz. It was only in 1933 that both Protocols of
1929 entered into force. Again the process of ratification had taken

v'almost four'years, from December 1929 to May 193343,

~ 6) The Protocol of June 1935

During'the years that followed, new amendments of technical nature
became necessary., While adépting the modifications, the Commission de-
cided not to urge ratification until more amendments were adopted44;

The disappointing ekperienceAwith the preéediﬁg amendments explains this
attitude of the Commission.

Finally, at its 23rd Session in May/June 1935, ICAN: approved two
amendlng Protocols. The first ?rgtpcol which amended the Conveption,
contained the alteratioms which'wére formerl& adopted by, but not yet

submitted to, memberé for acceptance. The second Protocol introduced

a complete revision of Annex H (customs).

42 20 Off. Bull. 33-35 (1932). A resolution of May 1932 requested diplo-
matic pressure to be brought to bear upon Chile, Persia and Uruguay,
to hasten ratification (20 Off. Bull., 35 (1932)). In consequence

- Persia and Uruguay signed both Protocols (21 Off, Bull. 38 (19335),
and the Netherlands ratified the Protocol of December 1929. In 1933
Uruguay finally ratified (22 Off. Bull, 56 (1934)), but, Persia de-
nounced the Convention (21 Off. Bull. 36 (1936)).

43 May 17, 1933 had been fixed by the Commission as the date of entry
into force (22 Off. Bull, 56 (1934)). But the Protocols of 1929 could
not be properly considered to be in force until April 1934, because
Article 43 of the Convention prescribed a notice of one year for denun-
ciation, and Persia gave this notice only in April 1933.

-4 B.g. Resolution #619; 20 off. Bull. 57 (1932).
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The process of ratifigition_ef the 1935 Protocecls had a_recofd even
weee than that of its predecessors: they failed to receive sugficient

number of ratifieations and‘consequently never entered into fqrce45.

III)A Constitutional Deficiency

1) Inter retation of the term |

Not only were the various amendments to the Paris Convention ac-
companied byuincbnvenient delay, but ICAN was also faced with a special
legal problem in 1926. The provisions of the Convention required that
amending Protocols "must be formally adopted by the contracting States
before they become effective" (Art-_34). TheﬂConvention, however, did
not define "contracting Btates". Two different interprétations were con-
ceivable: |

1) Contracting States were only those States which were parﬁies
to the Convention at the time when the amending Protocol was
approved by ICAN. |

2) Contracting States were all those States which were parties to

the Conventlion at the time when the aménding Protocol was to be-
come effective.
The first interpretation obviously offered the advantage of a more speedy

application of amendments, as theywould have entered into force at an

45 28 ors. Bull. 24 (1945). .
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earlier state. On the other hand, the application of the latter inter-
pretation would havé causgd further delay in the process of ratificafion,
aS'ratification by newly adhering States would have been'required, in
addition to ratification by»the‘States of the former category.
Sincgﬁ£oth'interpretations were in conformity with the wording of
the Convention, it is not surprising that ICAN took the more pragmatic
view, by adopting the first intérpretation. This concept was first ap-
pliéd in the case of an interpretation of the Additional Protocol of 1922

which contained the following stipulation:

"Each derogation which is granted must be expressly
exceptéz by the contracting States before coming into
effectn498, - ' |

ICAN adopted an interpretation according to formula 1:

"Each derogation which is granted must, before coming
into effect, be expressly accepted by the States par-
ties to the Convention on the date on which the appli-
cation for derogation shall have been approved by the
International Commission for Air Navigation®4°,

Consequently, the acceptance by those States which became parties to

' 45§ Rudson, vol. 1 at 377.

46 ¢ 0ff. Bull..23 (1924).
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earlier state. On the other hand, the application of the latterkinter—
pretation would have Causgd further delay in the process of ratification,
aS'ratification by newly adhering States would have been required, in
addition to ratification by ﬁhe States of the former category.
Sinc;ﬁkoth'interpretations were in conforﬁity with the wording.ofv
the Convention, it is not surprising that ICAN took.the more pragmatie
view, by adopting the first interpretation. This concept was first ap-
pliéd in the case of an interpretation of the Additional Protocol of 1922

which contained the‘following stipulation:

"Each derogation which is granted must be expressly
exceptei by the contracting States before coming into
effectn4o8, ' '

ICAN adopted an interpretation according to formula 1:

"Fach derogation which is granted must, before coming
into effect, be expressly accepted by the States par-
ties to the Convention on the date on which the appli-
cation for derogation shall have been approvzg by. the
International Commission for Air NavigationM4°,

Consequently, the acceptance by those States which became parties to

" 458 mydson, vol. 1 at 377.

46 6 Off. Bull.. 23 (1924).



- ho_

the Convention subsequent to the decision in the Commission was not

imperative for the effectiveness of the approved derogation.

2) The final clauges of the emending Protocols

ICAN spplied its interpretation of Article 34 of the Convention
in the formulation of the amending Protocols as well; The_Protocols
of 1922, 1923 and 1929 accordingly contained the following provision

in their final clauses:

"The present Protocol shal$4§emain cpen47 for signature
by the States which are now*” Contracting Parties to
the Convention... :

It will come into i’orce[*'9 as soon as the States which
are now Contracting Parties to the Convention shall
have effected the dgaosit of their ratifications.
States which become”” Contracting Parties to ihe Con~
vention may adhere to the present Protocol™.”

The wording "States which are now contracting parties" excluded an inter-

.

pretation according to formula 2 and was therefore clearer than the

47

" The French text was for all four Protocdls "restera ouvert". But the
English text shows several versions: "shall remain open", "shall be
kept open%, or a® quoted above.

48 In French "actuellement". In English: "at present", or omitting the

words "are now", or gs quoted above. :

49 "Il entrera en vigueur". English: "it shall come into force®, "it will .

go into forece", or as quoted above.

50 "Qui deviendront". English: "§hich shall bécome", "which may become",
or as quoted above.

51 "Présent Protocol™. nglish: also "this Protocol™.
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laconic wofding‘"contracting States" in Artiecle 34.

As a result, ICAN conéidered an amending Protocol to be effective
after its ratification by those member States which had been parties

to the Convention on the date of the adoption of the Protocol. The

ratification by States which became parties subsequentbto the adoption

of the Protocol,cansequently was not imperative for the effectiveness

‘of the Protocol.

3) The situation with regard to newly adhering States .

The adherence of States to the Convention was governed by Article
41 which in its original version prescribed that "States which have not

taken part in the war of 1914-1919 shall be permitted to adhere to the

present Convention...". This provisien permitted the adherence "to the

present Convention", but not to the Convention as amended. Thus the
terms "come into force" (as used in the Protocols) or "become effective"
(as used in Art. 34) are clarified: mere ratification of the Convention
could only result in,ﬁhe adherence to the Convention in its original
fersion of 1919. This explains why the stipulation "States which become
Contracting Parties to the Convention may adhere to this Protocol" was
inserted in the final clause of each Protocol. Such a provision enabled

new member States to adhere to the Convention as amended by the various

‘Protocols.

6 Invitation and — as a rule -- Ta-

New member States followed
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tified the Convention and the Protocols et the same time. The qnly.
"exception to this practice was the case of Uruguay which suddenly showed
that nothing in the Convention provided for a situation where a new mem-
ber declared its adherencé,in accordance Qith Articie 41~of the Conven;
tion, but refused to ratify.the amendments in addition to the»ratificé-

tion of the basic treaty.

4) The case of Uruguay

At the time when the Protocols of 1922 and 1923 (amending the
Articles 5 and 34) were adopted, Uruguay was not yet member of iCAN}
| Due to the ratification by all States which had been members of ICAN
at the time of the adoption of the Protocols, both Protocols entered
into force in 1926. It is clear that Uruguay, which became party to
the Convention subsequent to the adoption of the Protocols, . could not
prevent this by withholding its own ratification. From 1926 éh we find
therefore that only Uruguay still belonged to the Convention in its 6r—
iginal version of 1919, WEile all the other members éf ICAN -~ the old
and the new members —— which 21l had ratified the Protocols were parties
to the Convention as amended. Nevertheléss, the Commission worked in
accordance with the new wording of Article 34, and the member States con-

cluded long-term bilateral agreements with non-member States according to

the new wording of Article 5.

It would appear that Uruguay may have had some grounds for objection:

it still belonged to a Convention which neither allowed the conclusion of
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bilateral agreemqnts, nor provided for the voting power of each member
State in the Commission.  Furthermore, all new technical regulations were
prepared under a rrocedure to which Uruguay had never.expressly consented
td. However,.Uruguéy never_objected to the application of the amended
Convention to which it was not a party. It took its voting right in

the Commission for granted and co-operated accordingly. It also con-
sidered the technical.regulations as binding and implemented them inter-
nally. Only in 1933, when the Protocols of 1929 (amending again the
Articles 5 and 34) became effective, did Ehis dubious legal situation come

52

to an end.

5) The f;gél clause of the Protocols of 1935

It Seems that ICAN drew some. conclusions from its experiences with
Uruguay. The stipulation "States which become Contraéting Parties to
the Convention may adhére to the present Protocols" which had been used
in the final clauses of all preceding a@ending'Pfoiocols, was replaced
by the'foilowing new provision: "The above modifications shall ;pgg

facto become integral parts of the Convention®.

In consequence, there was no invitation for adherence to the Pro-

tocol any more. ICAN in doing so obviously intended to apply the leg-

52 See Secretary General's Report in 22 Off, Bull., 55 (1934).

52a Budson, vol. 7, at 80,
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islative principle with binding effect vis-a-vis newly adhering>states.

However, the question might have arisen as to whether this procedure was
lawful. The question is, of course, purely academic, because the Pro-
tocols of 1935 never received the required;number of ratifications to

enter into force.

6) A critical analysis of the 1935 formulg -

Had the Protocols of 1935 received the necessary ratifications dur-

ing the period 1935 to 1944, thé situation would have been as follows:

-

1) TWith regard to Btates which had been members of ICAN by 1935:
The Protocolé of 1935 would have been binding upon the 29 States
which had been parties to the Convention by 1935.

ii) With regard to States which became members of ICAN subsequent

to the adoption of @e Protocols of 1935: Five States became
parties to the Convention after 1935: Spain, Latvia and Peru in
1987,Fstonia in 1938, and Paraguay in 1939. These States had
ratified the Convention of 1919 aléng with a1l1 the Protocols of
1922, 1923.and‘1929. With respect to the Protocqls of 1935, the
provision of Article 41 is of decisive relevance. Article 41 of
. the Convention prescribed that "Any State shall be permitted to
adhere to the pres;et Conven‘t:l_or1“.5:3 This stipulation ;:learly
confined the,effeéf of adherence to the present Convention. In

other words, adherence to the Convention as amended required the

53 This is the wording according to the amendment of 1929.
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additional ratification of the amending Protocols. In consequence,
.$he :five newly adhering States would have been bound by the Con-
vention in the form as ratified by them, but not by the Protocols

of 1935, despite the new formula in the Protocols.

" A study of the attitude of the five new members of ICAN to the Pro-
~tocols of 1935 reveals how these States considered the legal effect of
_the Protocols. Particularly interesting is the case of'Spain.i Full of

good will to_join ICAN aﬁd to bury’the’remainders of the Madrid Conventibn,
Spain signed in 1936 the Protocols of 1935. In 1937, when ratifying the
Convention of 1919 (the Protocols of 1922, 1923 and 1929 had been ratified’
alread& by 1935) it did not include the Protocolé of 1935 which it had .
‘signed already. This exception may have been made because of the Spanish

underStanding that ratification of the Protocols was not necessary%

With regard to the other neﬁ&members of ICAN, Latvia, Estonia and~Paré-
Aguay never ratified the Protocols of 1935. Only Peru which became a member
of TCAN in 1937 ratified them by 1938. It is quite possible that Peru
- did so for reasons dictated by its constitution, and with the understanding
.than on. the international level this ratification would have had mere de-

claratory effect.

However, there remains an intriguing question: how could ICAN bind new
members by amendments which entered into force subsequent to the adherence

of those States? This will be diScussed in the followingﬂChapter.
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" 7) Possible solutions of the constitutional problem

The dubous legal situstion which had resulted from the non-ratifica-
tion of the Protocols of 1922 and 1923 by Uruguay, is zn exaﬁplé of what
could result if amendments to a convention which serves as the constitution
of an interﬁational organization, are not binding'upon all member Stztes.
It has Been shown above that the new formula of the Protocols of 1935
"The zbove modifications shéll ipso facto become integral parts of the
Convention" could not solve the problem wifhout an additi onal amsndment

of the Convention.

a) The legislative method with minicipal effect

The following wording of Ar}icle 41 of the‘Paris Conventicn may belsug—
'gested as & formle ﬁhich maj have solﬁed the problem: “Any State shall be per-
mitted to adhere to the Convention as am~nded". An additional stigu;atiqn |
in Articie 3/ would ciariry the intended legal eftect of binding fores vis—
:Eaiii new-member.Stafes; "1l amendments to the Convention shall ipsoﬁgact6
'become integral parts of the Convéntion andxéonsequehily bind zlso new member

States"m.

Only by virtue of such an cmendment to the Convention itself, the for-
mula of the Protocols of 1935 could have prodﬁced the desired binding effect
of the amendments. Thus the amending Protocols would have been binding not

only internationally *ut also internally, even without ad hoe ratification of
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the Protocols. This is so, because the ratification of the Paris Con-
vention as suggested would have constituted a blanket approval of the

54

emendments®” and as such an a priori incorporation tnto municipael law,
But one shoﬁld bear in mind that two conditions had to be fulfilled in

‘this ; oartlcular case: firstly, that TICAN zpproved the emendment prlor

to the adherence of a Stzte, and secondly, that thls amendment” entered
into force subsequent to such adherence. Consequently thoge five States
which became members of ICAN after the adeption of the 1935 Protocols,
would have been potential candidates for membership to an amended con-

vention vhich they neither had to sign nor to ratify. In 211 other cases

of amendment, the ratification was imperative anyhow (Art. 34 of the

Convention).

b) The legislative method without municipsal effect

The above legislative method of bindiﬁg.newlmember States by amend- -
ments may have been no more practicable in 1935 than it is today, since
States believe more in the doctrine of sovereignty then in the idea of

supra-national co-operation.

54 This kind of antlclpated ratification" was discussed én p.:l6supra.
With reference to its legality, see Seidl-Hohenveldern, "Transformation
or Adoptlon of International Law into Municipsl Law™ 12 Int'l Comp.

L. Q. 109 (1963).
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Another device might have been more appropriate, to achieve the deéir;
able effect of uniform membership to the amended constitutioﬁ of ICAN. The
folloﬁiﬁg stipulation could_have been inserted in the‘ConventiOn: "A new
member State shall be obliged to ratify ameﬁdmentsvwhich enter into force

subsequent to its adherence".

This moderate solution would ﬁave brought'abéut'only an international
binding efféct of the amendments which still required implementation in
order to receive municipal force. Furthermore, thé suggeéted wording
- would have clarified the meaning of ﬂéontracting States™ in Article 34 of

the Convention according to ICAN's interpretation of this term.

IV) The ]hmmébticgbility of the Ratification Requirements

1) Causjng considerable delay

In order to be compréhensive, the above analysis which was devoted
to the provisions for the amendment of thé Convention, requires some ad-
ditional critical remarks. One of the deficiencies of the Convention --
vnamely the ofoblem of uniform application of constitutional amendments --
was diécussed zbove with.suggestions for.remedying this lacuna in the

Convention,

Another deficiency of the Convention, a more serious one, became ob-

vious when the history of the numerous amending Protocols was discussed.
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The requirement that amendments to the Convention had to be rgtified by

all mémber States before they cogld become effecti&e, caused a considerable
~delay for their entering into force. The‘Protocols of 1922 and 1923 entered
into force in 1926, the Protocols of 1929 by 1933, and the Profocols of 1935

never received the required ratification by all member States.

This was so, despite‘the remarkable fact that good-will and readiness
for close co-opération Were prevailing among tﬂe mémbers of ICAN; gince
all Protocols had been adopted unaniﬁously55. The factors responsible- for
the slowness of ratification were many and diverse, including the busy
schedule of Parliaments and Sehates, their frequent dissolutions coupled
wiﬁh,new elections, changes in government, énd especially the absence of

sufficiently influential pressure groups.

2) Impeding the adoption procedure

Ibe réquirement that amendments to the Convention had to be‘ratifigd‘
by all member States.beforefthey entered into force, had still another
negative effect. Althougﬁ‘the amendments could be adopted by a gualified
majority, the advanteges of such 2 progressive solution of the adoption
proqedure were paralysed by the fact that the consent principle was applied

to the ratification procedure. Thus, for instance, in 1923 the British

55 0ct. 1922: 20 Off. Bull. 26 (1932i; Jure 1923: Ropkr, at 91; June 1929:
id. at 108; Dec. 1929: id. at 109; June 1935: 23 Off. Bull. 95 (1935).
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. laelggation»withdrew a Canadian proposal for. an amendment to Article 16 of )
- the Convention (cabotaga), becaﬁse this proposal was opposed by some States56.
Furthermore, oppqsitidn of one single "_‘State could pre;fent the adoptioh
of any amen@ment, as illustrated by action:of'Japan in regard to an amend-
”ment alréady agreed upon by ICANfih 192957; The proposed amendment dealt
with "Aireraft for the Leaguevof Nations" which consequently would have been
permitted "to enjoy all the rights accorded to Stéte aireraft of the contrac-
ting States...". Tﬁe oppositjon of Japan which began with the formulation
of a reservation by 191958 clearly indicated the impossibility to bring
this amendment into force.Since Japan's ratifiecation was essential for the
effectiveness of the émendment, fhe process of ratification was not init-

- iated at all -~ it would have been z wvain effort.
V) Conclusions

Taking into account the experience of ICAN -and the alterations to the -

Convention suggested earlier, the following can be stated:

56 5 off. Bull. 25 (1924).
57 17 off. Bull. 25 (1930), 18 id. 36 (1920), 19 id. 67 (1921), 20 id.
48 (1932), 21 id. 54 (1933), 22 id. 74 (1934), 23 id. 79 (1935).

58 17 off. Bull. 25/26 (1930).
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1) The requirement that amendments to the Convention had to be ratified
by all member States proved to be impracticable. -

A better :s0lution would have been to méke a specified number of ratifif

éations sufficient for the coming into force of the amendments. Three al-

_ térnative solutions may be suggested: amendments dulj adopted bszCAN and

then ratified by thé required number of States

a) take -effect internationally and internally in respéctyof all member
Statgs. This would be so despite the fact that the amendments did not
receive ad hoe ratification by each member State;

b) take effect— internationally aﬁd internally -- in respect §f Stétes which
ratified them. In.addition, the amendments would be bindingriqternation—
ally upon States which had not yet ratified them. In the case that
those States did not fulfii their obligation to ratify the amendments,
.they would éutomatically be exeluded from the organizatipn;

c) take effect -- interhgtionally and internaily —- in respect of States
which ratified them. But States which wanted to remain‘bound by the
original text of the Convention, would be under no obligation to ratify
the amendments.

Formula (a) applies the legislative method with municipal effect. It im—

posés thus 2 considerable limitation to the sovereignty of the member States.

Only States with a homogeneous political and economic structure will agrée

~upon such a supra-national pattern. But the members of ICAN probably would
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never have accepted this formula

Formula (b) applies the legislative method without municipal effect. In
its practical consequences it is almost as figid as solution (a), since it
imposes an obligation on diésenting member States. But its iegal conse-
quences aré_quite different and, therefore, it may not provoke the same cri-

‘ticism as solution (a)éo.

Formula (c¢) applies the consent principle. If meets the limited readiness
of States for international co—operatlon, preserv1ng the full soverelgnty
of the member Statesél However, a rather unde81rab1e side-effect of this
solutionrshould not be overlooked: there will be States which remain parties‘
to the original Conventioh, and States which‘are parties to Conventions as
amended once, twice or even more. This diéaﬁvantage seems, nevertheless,

to be acéeptablé in view of the considerable delay which is causéd‘bymtge
reéuirement that all member States have to ratify the amendments before they

’ bécome effective. Therefore, formula (¢) is comparatively nreferable to
" the Paris formula; e%en if it has the tendency to multiply conventipné as

stated above.

2) The case of Uruguay sgayed that amendments to the constitution of ICAN

should have had binding effect on all members. The uniform application

of the amended constltutlon of ICAN -~ i.e. all provisions of the Paris

* Convention which governed ICAN's act1v1ties ——- Was & necessary requirement

However, ICAN seems to have accepted formula(a) by 1935 in respect of new
members; see P supra.
60 See, for instence, Article 94 para. 2 of the Chic. Conv.

61

Seé; for instance, Article 94 para. 1 of the Chic. Conv.
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for such an international organization. Two different solutions appear
possible:,; The formula as discussed above under 1(a) offers the most
effective device to preserve uniformity. But considering the reluctance
of'Stétes to confer legislative powers on international organizations,

its imflementation might be difficult to achieve62. R Therefbre the more

moderate solution as discussed above under 1(b) would seem preferable.

¢) The Adoption of International Regulations by ICAN

I) The Provisions for the Adoption of Regulations

The Aeronauiical Commission’of the Peace Conference of 1919 was
quite aware of the téchnical problems with which future qivil aviation
would be faced. While Word War 1_had brought abtremeﬁdous progress in
aeronautical technology, the experience in this field was largely limited
to fightefs and reconnaissance planes; in relation to transport aircraft,
no such experience was acquired. The transportation of passengers and

cargo by civil aircraft was yet an unexnlored field. It is, therefore,.

62 However, this formula is applied by IAEA, and WHO; see pl3supra.
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quite naturzl that the guestions of airworthinessl of tlight instrumen-
talities2 weré considered of overriding importance. The question of
facilitetion of internatiocnal aviation was also an important matter that
had to be considéred, if future civil oviation was to link different
countries and continents. In view of this need for ihte?nafional regula-
tion’of safety and facilitation, the Aeronautical CénferenCe elaborated
2 uniform set of intzrnational regulations which were embodied in’eigbt

Annexes deeling with thece questions,

1) The Annexes to the Convention

The Annexes & to G contained the technical regulations: Annex ! regu-
lated the display of nationality and registration marks; Annex B the certi-
ficates of airﬁorthiness; Anrnex C the log booksg Annex D lights &nd signals,
and rules for air traffic; Annex E the éertificates and licences for rilots;
Annex F air navigation mapc; and Annex G meteorological matters. An addi-

tional Annex, fnnex H, contained regulations for eustoms formalities. The

regulations for ~ivil aviation were thus elaborated intsrnationally prior

Cooper, "Air Transport and ™orld Organizations®, 55 Yale L., J. 1205 (1946).

‘Thich was of special importance for the Enropeasn air navirgation, becuuse
the Eurorean States did not estsblish fixed zir rountes as it was done in
the United States and the other members to the Hobana Convention. See
Tarner, "The International Convention for Air Navigation and the Pan-
American Convention for Air Nevigation: A Comparative and Uritical
Anelysis", 3 Air L. Rev. 200 (1922).
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to that of national or local legislationB.

Although separated from the Convention, the Armexes formed an inte-

gral part of the Convention:

"The provisions of the present Convention are completed
by the Annexes A to H which, subject to Article 34(c),
shall have the same effect and skall come -into force at
the seme timne us the Convention itself"4.

2) The adoption procedure

In view of the ﬁecessity>of.up-to—datevregulations it was félt imper-
ative to have a procedure which would permit rapid adjustment of the
techniéal Annexes to changes in aviation technélogy, Therefore the grovi-
sions for the smendment of the technical Annexes had to be seperated from
the provisions conceining the =mendment of the Articles of the Convention.
Consequently the technical ‘nnexes were‘nade subject to a special amending
procedure which avoided the formaelities andbcomplexities typical of multi-

laterzl instruments.

The Aeronautical Conference of 1919 did not follow the French propésal

3

"Malézieux, "Essai sur les Caractéres et sur la Nature du Droit afrienn,
2 'Rev, Frang. Dr. Afr. 38 (1948). This fact seemed "curious" to some
writers with Common TLaw tradition. See Kuhn, "International Aerizl Mavi-
gation and the Peace Conference™, 14 im. J. Int'l L. 375 (1920).

“ Art. 39 of the Paris Convention. Hudson, vol. 1, at 374.
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vwhich envigaged neither a permanent Commission nor any_procédqpe for the
amendment for the prbpoéed‘ﬂonventionS, but instead,accepted:the Anglo-fmeri-
can éongépt of a permanent Commission with cerﬁain reguIAtdry powers. The
Bfi@ish draft provided for the establishment of a Commission which wés tp
hg?e the power "to modify, amend or add td:ény detailed provisions of a

technical character contained in Articles 6 to 9°

inclqsive of the present
Convention or in the Annexes thereto". These altérationé "must recgive

the unahimous qssent of the representatives of the contracting States con-
stituting the iCAN.before they are adopted as alterations to the present
Convention". They "shall take effect three months” after the date of their
notification to the contracting States, and "shall be treafed aé though

they formed part of the present Convention"’. This British proposal ﬁad two
main characteristies. While retaining the consent prineciple for the adop-
tion of the alterationsbto the technical regulations, it expressly eliminated

the need for ratification or asny other further acéeptance by the member

States.

Originally the American draft, like the British, advocated the consent -

principles, but during the discussions-at the Aeronautical Conference Ueneral

Art. 13 of the French draft: "Technieal ccnferences, ceavened at the re-
quest of not less than two-thirds of the contracting States, will preceed
to the consideration of modifications to the rules appended to this con-
vention®, See File No. 1395 (c-3).

g Art. 23 of the revised British draft. File Fo. 1395(c~ ).

Art. 26 of the US draft: "To this convention there are attached regulations
~which have the same force and effect as the convention itself and which will
be put in force at the same time. The provisions...of the attached regula-
tions may be modified at any time after agreement between the contracting

States", File No. 1395 (C-1).
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Patniﬁkkqhe'of thé representatives of the UnitedJStates,vdepartgd from this
proposal. Hé‘opposed the principle of unanimity and sﬁggested the majority ’
rule to be inserted in the draftg. Such a solution, it was felt, ﬁould |
secure greater effectivenessiin the work of the proposed Commission. The
Conference followed General Pétrick's proposals and insetteg the majoritj‘
rule in the draft. At the seme time the British proposel to eliminate

ratification or any other form of acceptance of technical amendments was

confirmed. Consequently Annexeés A to 'O were made subject to the fol-

lowing amending procedure:

" "The duties of the Commission shall be,..to amend the
provisions of the Annexes A to G.
Any modification of the provisions of any one of the
Annexes may be made by the International Commission for
Air Navigation when such modification shall have been
approved by three-fourths of the total possible votes
which could be cast if all the States were represented
and shall become effective from the time when it shall
have been notified by the International Commiggion. for
Jir Navigation to all the contracting Statesmll,

M. d'Aubigny, one of the French delegaies, rightly stated that this pro-
cedure for the amendment of the technical Annexes was "une grosse innova-

tion en matidre de 1égislation internationale™?, This progressive solution

? See Documentation, at 60. See also the discussiems in the Legal Sub-Cttee
of the Aeronautical Commission; id. at 336 ss.

10 snnex H (Customs) excluded. See.also p?iihfra.

L1 art. 34 of the Parie Convention. Rudson, vol. 1, at 371/372.

12
Documentation, at 336. Apparently a believer in the doetrine of predomi—
nant State sovereignty, he called the legislatlve method ™dangerous®; id.
at 581. -
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: ih applying the majority rule and thgvlegislative.method was possible be- |
cause of the composition of the drafﬁing Aeronautical Commission which
consisted mostly of technical experts rather than professional diplomatsl?,
and was due to the readiness of the Supreme Council of the Peace Conference
to accept its proposals. One.could say’that the aseronautical organs of
the Peace Conference were loéking into the future when they conferred le-

gislative powers on the Air Navigation Commission.l4

3) Alterations §p the original provisions

-It may be recalled that by virture of provisions foi welghted voting
Great Britain, France, Italy, Japan and the United States'” held an absolute
majority in the Commission. This préponderance of the fivévGreat Powers was
-- at least at this early state of ICAN's existence -- unavoidable, as other-
wise it would have been impossible to entrust the Commission with its im-
portant legislative powerslé. Under no circumstances would the five Big
Powers have surrendered their.ﬁational regulation of technical aviation
matters to an international legislature where smallvcountriés with é pos-

sibly under-developed aviation could have overruled them. Even B¢ de Bustamante, ’

13,Tombs, at 42; Schenkman, at 38.

14 Wilcox, at 304; See also Mateesco-Matte, at 153.

Since the United States never became a party to the Convention, this
provision was always a lex imperfecta.

16 Latey, "The Law of the Air", 7 Transsctions Grot. Sec'y 76 (1922);
Mateestf-Matte, at 144. '

. PR POt
Fo bk BN oEF e



who was strongly opposed to the privileged position of the Great Powers,

fsaems to have given some consideration to this argumentl7.

.- However, the criticism of the vote—countlng provisions with respect ‘
t§ the amendment of the Conventlon was jugtified as has been.  shown earlier.18
In this field, the priv1legad position of the Great Powers was completely
abolished by the Protocol of 1923. The requirement of unanimous ratification

of amendments to the Convention was considered asﬁ§3ufficient safeguard.

The Protocol of 1923 also.abolighed the weighted voting with respect
to the procedure for the preparation of technical regulations, though it
falled to establish equality for all members of ICAN. Moreover, the re-
quired three-fourths mgjority for the adoption of amendments to the tech-
nical Annexes had to include the votes of "at least three of the five fol-
lowing Statest the United States of‘America, the British Empire, France,
Italy, Japan“lg.

ThlS qualified veto-privilege still safeguarded the preponderan$~posi%ion '

of the Great Powers, whose alr navigation was most advanced

17
But in overlooking the legislative functlons of JCAN -~ "cette Commission

...n'a pour objet que de proposer des regles a soumettre a l'acceptation

de chacun des parlaments nationaux" -- he did not draw the same conclusions.

See Roper, at 174.

i‘g See. p&dsupra.

2 Hudson, vol. 1, at 382. With respect to the Unlted States, see note 15 swra

20 Doering rlghtly stated that the legislative power of ICAN "devait trouver -
son correctif dans cette régle que les décisions de la Commission ne sSeront
exdeutoires qu'autant qu'elles auront obtenu...le consentement des Etats
dont la navigation abrienne est suffisament deve10pp$e".8ee "La Convention
de Paris et les Etats", 12 Rev. Jur. Int'l Loc. Aer. 396/397 (1928).




The wording of Article 34 "three fourths of the total possible votes w%A
which could be cést if all the States were represented" had the effect of‘t g
counting absent States as opposing States. With the growth of membership ;

a new difficulty emerged: since small countrie# did not maintain permanent B
delegates to the Commission as the greater countrigﬁgdid, it became more _
and more difficult to bring phe rgquired three-quarters of the total Bossible“
votes together< . Riches shows in his study of the procedures of ICAN o
that in six of the first twenty-three Sessions, regulations. could be adopted
only by absolute unanimity of ﬁhosa present. In three other Sessions the

vote of a single Great Power was sufficient to prevent an amendment from

being carried. At its best the rule in operation merely gave the Commission
power to amend the‘Annexes over the negative votes of a véry few delegationszz.

Therefore, in fact, the required majority was made greatér than theoretically

provided for by Article 34.

These experiences were taken inio &ccouﬁt?uhen in 1929 the final alter-.
ationé were made to the amending procedures of the Annexes?>. The new prof;
visions required a majority of three-fourths of the votes of those present.}
The Protocol of 1929 established also complete equality in voting for all |

_ States which were parties to the Convention:

Roper, at 176, Warner, op. clt. supra note 2, at 289. See also ICAN's
considerations concerning the change of the rules of procedure in order
to avoid such difficulty: 19 Off. Bull, 72 (1931).
2 .
2% Ricties, at 93/95. His study is the only survey dealing with these con-
stitutional aspects.

23

'ICAN Minutes of the 16th Session, 81-85 (1929).
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"Any modification of the provisions of any one of
the Annexes may be made by the International Com-
mission for Air Navigation when such modification
shall have been approved by three-fourths of the
total votes of the States represented at the Session
and two-thirds of the total possible votes which
could be cast if all the States were represented".24

The qualification of tﬁe three-quarters majority which had hence to in-
clude the vote of at least‘twqythirds of ICAN's members (iﬁstéad of the
former three-fourths of those present), was due to the reasonable éon—
sideration that ICAN's legislation should be supported by such a majority
and not only by any fortuitous three-fourths majority preéent at the time

of adoption<?, .

The remunciation by the Great Powers’of their privileged poéition
mey be explained as an indication of their increasing confidence in ICAN's
~ legislative performance. In the words of Roper, "on peut mesurer Y cette
rgﬁuction.Ifimportance'dﬁ‘sacrifice consenti par les cing grands Etats
pnhmitivemeﬁt priviig%iéé et 1eﬁr confiange dans la sageése, a&ie éproufée,
de la-Commission"zé. The Great Powers thereby also satisfied the demands
of small States which had always insisted in equality in representation

and voting.
4) . Binding force without ratification

 Having discussed ICAN's voting provisions in reference to the majority

24 Hudgon, vol. 1, at 387/388.

25 ICAN Minutes of the 16th Session, at 81-85.

26 Roper, at 177.




rulé; we now turn to examination of the biﬁding force of its reguiations.
The drafters of the Paris Convention, it may bear emphasis, conceived |
- ICAN as an international legiélative.organ for technical matters. The

| provisions of the Convention clearly demonstrate thét the technical re-
gulations, as laid down in the Annexes as amended by ICAN, were binding

,;uﬁon all member States. Thus the parties to the Convention were obliged
under the treaiy to perform their flights "in accordanée wifh Annex..."
(Arf. 10),"in accordance with the conditions laid down in Annei..." (Art. 11,
12), "in accordance With the regulations established by Annex..." (Art. 13),
and "in accordance with the provisions of- Annex..." (Art 6, Art. 19)
In addition, ICAH's members had to adopt measures to ensure that their air-

craft "shall comply with the regulations contained in Annex 28,

Contrary to the procedure adopted for amending the Articles of the

: Conigntion, the ratification of amendments of the technical Annexes was not

’requiredzg.

"Such modification...shall become effective from the time
when it shall have been notified by the International Com-
mission for Air NaVlgutlon to all the contracting States"30

-27
‘ See elso Articles 4 and 15 of the Paris Convention.
28 _
Annex D contained the "Rules for Air Traffic".

29 An inconsistant statement by Meyer is clearly a mlstake due to the in-

advertance of the printer. SeeMeyer, at 52.

30 prt. 34 of the Paris Convention. Hudson, vol. 1, at 371/372.
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This principle of automatic effectiveness is mentipnéd again in znother

provision of the same Article:

"A11l such modifications of the Articles %i the Convention

t not-of the provisions of the Annexes”)must be formally
adopted by the contracting States before they become effec-
tive" (Art. 34). '

5) Implementation into national law

The words "become effective" do not necessarily indicate that these
technical regulations of ICAN would have had only international'bindiﬁg
effect —-- imposing on all member States the obligation to implement tbem32
Nor do these words necessarily mean that ICAN regulations had an additional
municipal legal effect>>. The cuestion whether in a particular Stéte sueh
amendments or regulations automatically epplied must of course be ascer-

tained by an examinafion both of the constitution and the laws of the

States concerned34.

31 Underlined by the author.

2
3 Contra Scialoja as quoted by Malintoppi, "Le Fonction normative de
1'0ACI", 13 Rev. Gén. Air. 1050 (1950). :
33 Contra Bg Alary, at 28; Beldoni and Cacopardo as quoted by Mallntoppl,
op. cit. at 1051/52. Powever, another statement by Cacopardo does not
commit him concerning this »nroblem, when he wrote that ICAN's regulations
were "automatiquement obligatoires pour les Etats contractants". See
‘-Cacopardo, *Brihcipes du Droit International Public appllcable aux Trans-—
ports Aériens", Etudes sur la Navigation Aérienne Internationale, UDN
Organisation des Communications et du Transit, 161 (1930).
34 In accordance with Malintoppi, op. 01t at 1052. See also: Chauveau, Droit
Aéilen 334 (1951), Rosenmoeller, at 128,
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Tith regard to States whose'constitution permitted giving immediate
effzct to international legislation, the only requirementvwas an official
announcement of ICAN's reguiétions to receive internal forceBS. The Ttalian
"Air Code of 1923, for instance, contained in Article 50 a provision which

gave automatic municipal force to ICAN regulations:

"A1l provisions of the Convention and its Annexes along
with their amendments, even if not reproduced in the pre-

- sent Code, sare egecutory, and they form part of the law
of the country"3°,

Consequently the regulations of ICAN required no legislative action but
mere officisl ahnouncement, since the Alr Navigation Act 2 priori attri-

buted a municipal legal quality.to them37.

With regard to States whose constitution did not permit such an auto-
matic municipal effect of international legislation, fhé regulations of
ICAN required an addition to give them internal force. This was the cése
in most of the countries whose Air Navigation Act delegated legislative
power to the executive, so that ICAN regulations would be impleﬁented by

Orders in Council or statutory orders issued by the executiveBg.'

35 Ascording to Prof. Pé;in, there were only three such member States

‘of ICAN (personal interview).
36 |

Free translation by the author.

By means of anticipated adoption; see pJ¥ supra.

3 So e.g. in Switzerland. See Guldimann, "Internationales Luftrecht

1950/51", 9 Annuaire Suisw?ﬂ}t(}‘?%).
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II) Flexible Practice of ICAN

1) Need to avoid the rigid procedure

It is an undisputed fact that fhe binding effect of ICAN regu-
lations was & great impetus towards the goal of securing uniformify in
aviation léw. Aviation by its very nature reguires international and
uniform regulation. ICAN's legislative activities in the field of safety
and facilitation in air“navigatién achieved this objective. On the other
hand,lthe binding force of the regulations perhaps could have'prevenfed
ICAN from adopting new standards and practices, whenever obstacles: to
their implemeﬁtation or application werelanticipatéd. ICAN found a very
practicable anéwer to this problem with which_it was faced as & consequence
of the rigid formula of Article 34. In such céses either the regulafion

was'coupled with a departure clause’?oggthe desirable regulation was issued

in the form of a recommendation.

2) . Departure clauses

The following examples may illustraté the device which permitted
departures from established regulations. Annex D, containing both the

"Rules as to Lights and Signals" and. the important "Rules for Air Traffic">?

39

"Rules of the Ar" in ICAO terminology.
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provided in its Section "Lights and visual signals to be displgyed bx ’
aireraft..." that certain standards had to be complied with,‘"except ip'
~so far as the authorities,bf any State...héve.fixed and duly publishéd", '
other‘regulationSAO. In the Section dealing with "Special rules forAéir
traffic on.and in the vicinity of aerodromes opéﬁ to public usef, som;
standards were "subjéct to any»sbecial local regulafion.which may existnél,

The "Miscellaneous Provisions" contained a very general clause for depar-

tures from ICAN regulations:

"Nothing in the provisions of the present Annex shall be
considered as preventing a State, even by way of deroga-
tion from the.rules of the said Annex, from establishing
special regulations relative to the navigation of airecraft
within its territory, in the vicinity of aerodromes or in
other places, »rovided that such regulations are duly pub-
lished and communicated to the International Commission for
Air Navigation and that th4§ are justified in each case by -
exceptional circumstances"®

Another general clause in the same Annex provided that nothing-"shall
interfere with the operation of any special rules made by any State"43.
The governmenté concerned only had to give the necessary notice of the;r
departures. 'In the Chapter dealing with "Regulations for the issue and
renewal of licences..." in Annex E, member States were allowed to depart

from the standards, but only in respect to nationsl air navigation:

40 Sectlon.lusubs. 1. For the complete text of the Annexes, see- Conven—

tion on ‘the Regulatian of Aerial Navigatlog, publlshed by the U.S.
2 Gov. Printing Office (1944).

Section V, B subs. 39.
42 gection V11 subs. 53.
43 Section 1,A subs. 3.




"Nevertheless, each contracting State will be entitled
to-issue or renew licences subject to such less strin-
gent conditions as it may deem adequate to ensure the
safety of air navigation. The said licences will not,
however, be valid for fligzz over the territory or
another contracting Staten™*.

In the Chapter dealing with "Composition of operating crew" in the same
Annex, the States were Bgain entitled to depart from ICAN's standards:
"each State shall be entitled, in respect of national navigation, to

make conditions less stringent than those of these Sections“Ls.

3) Recommendations

As already pointed out, the Annexes sometimeé containéd provisions
which gave full freedqm of action to the States. Under Annex F‘concerning
"Aeronautical Mgps and Ground Signs" the States had a free choice in pub-
lishing their national aeronautical maps: "No rules are laid down for the
publicatioh of national aeronautical maps which will be compiled by the‘
different countries on the scales and in the form which they consider
most suitable"46. The States were 2lso free in the cholce of their own
system of certain ground signs: "Each State may adopt the system of aero-

nautical ground signs which it deems most appropriate"47.

44 Chapter 1, Section 1 para. 1.
45

Chapter 111, Section 1 para. 32.
46

Seetion 1 B subs. 5.

47 Section 11 subs, 1.
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Some other provisioné of interest in‘thistconnection are to be
found in & publication 6f ICAN where it is stated that "the aﬁthorities
of thé State coﬁcerned...may grant derogations from...the fules in res-
pect of 1ong—range_aerOplanes“AS. In an introductqry note by the
Secretéfy General of ICAN to this‘publication, foreseeafle difficulties
in the-application of certain regulations were taken into account: ICAN
"invited the contracting States to notify to»it any difficulties.they
may meet with in the application of the new provisiohs of these regula-
tions, in order tha£ the Commission may have such difficplties studied by
its comﬁetent Sub-Commissions"?., As a consequence of this practice of
inviting States to report their difficulties, the Commission had some-
times to revise its regulations. This was the case when the regulations
-had "given rise to objection on the part of certain experts". ICAN sub-
sequently declared those regulations as not'to be "considered as defini-

tive”so.

These illusfrations of the flexibility of ICAN in ‘its legislative
function warrant Wilcox': observation that "while some of the resolutions
...are in the fo¥m of recommendations to the contracting governments,
many of them are]legal precepts prescribing what shall and what shall not

be done"51.

48 Regulations cqmcerh;pg the Minimum Requirements for Airworthiness
Certificates, 7 (1938).

49
50
51

Id. in the int?oductory note.
Id. at 14.

Wilcox, at 304.

|
i
i
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III) Problems in Lgterpfetat;gg

1) “Adoption of mnew regulations

The Paris Convention conferred on the Commission the power to
amend the provisions of the Annexes A-G (Art. 34). But no provision
can be found dealing with the question whether ICAN had power toAadogt
new rules for the Annexes. Since this involved the legislative'power of

ICAN, it had to be handled with caution.

The Commission took, on one hand, a pragmatic view. At ite 15th

Session it decided the following:

"The Commission considers that the terms of Article 34
of the Copvention...give to the Commission the power not
only to modify the original text of Annexes A to G, but
also to complete it, taking -into account the progress
made in aeronautical technics and the dévelopment of air
navigation" 2, ' ’

- On the other hand, ICAN gave a restrictive interpretation of the provi-

sion concerned:

"The Commission being required, however, in this work,
which forms one of its most important duties, to remain
2lways within the general fremework of the Convention®’”,

52 15 off. Bull. 37 (1929).

53 Ipia.



In consequence of ‘which ICAN. adopted new regulations within the frame-

work of the existing Annexes A to G. Their validity was never in question.

2) Adoption of & new Annex

But when the Commission at its 23rd Session decide&itq-iﬁtroduce
a new Annex, the situation was quite different. It waé the understanding
'of ICAN that this Annex could‘only come into forte after the amendment
of the Convention itself. Therefore the Protocol of 1935 provided for
the insertion of some’additioﬁél provi;ions in the Convention. It pres-
cribed inter alid that the contracting States’éhall co-operate concerning
"the use of radio-electritity in sir navigation, the establishment of
the necessary radio-electric stations, and the observance of‘regulations
concerning international redio-electric services, referred to in+innex 1"54;
Article 39, also, was amended by iﬁcluding Annex 1;@ In adﬁition; the
Commission‘was empowered to amend the regulatidhé of the new Ammex (Art.

The Protocol of 1935 together with the new Annex 1 never came into
force. However, the planned regulations concerning radio-electric in-
stallzetions were submitted to the States in the form of recommendations.

They were subsequently implemented by parallel national legislation.

54
Budson, vol. 7, at 79/80.



IV) Annex H (Customs)

1) The sgécial status of Annex H

A sur#ey-of the regulatory powers of ICAN would not be complete
without reference to the special nature of Annex H.; ThisyAnnex dealt
‘ekclusivelvaith regulations relating to customs formalities and its

purpose was the facilitation of international air navigation.

The comment that "aeronautifand customs-house officers areéadver—

55

saries by nature’” may well have been in the minds of the delegates
at the Aeronautical Conference of 1919 when they draftgd this Annex.
Since matters relating to customs have always been considered to be
within the domain of national regulétion, Annex H was excluded from the
.1egislativé-competen0e QfVICAN, which was confined to the techﬁicai

Annexes A to G. The special legal status of Annex H was expressed in

Article 36'bf the Paris Convention as follows:

"General provisions relative to customs ir connection
with internationel air navigation are the subject of

a specialwaggeement contained in Annex H to the present
Convention"® '

55 Warth, "Aéfonautique et Admlnlstratlon douanf%re" 3 Rev. Jur. Int'l
Loc. Aér. 65 (1921). C

Hudson, vol. 1, at 373. In view of these provisions it seems rather

odd to read a statement by Lycklama A. Nijeholt at the 29th Conference
of the Int'l Law Ass'n, according to which the ICAN was "absolute
master" in customs matters ("Comments on the Aerial Navigation Con-
vention 1919", I,.L.A.Rep., 29th Conf., at 419/420 and 422 (1920)).

The same ob}ection applles to Garner, "La Réglementatlon Internationsle::
de la Navigation Aérienne", 4 Rev, Dr. Int‘l LEg. Comp. 290 and 647(1923.
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2) The amendment of Annex E

Apart from Article 36 of the Pzris Convention, there isAno‘sée-
cific provision in the Convention dealing with Annex H. In particuiar,
there is no reference at all to the amendment of this Annex. Riches is
of the Qpinion that changes in the draft by various Sub-Commissions and
the Aeronautical Commission itself ﬁay explain why provisions for the

amendment had been "forgotten"57.
ICAN considered this questions at its very first Session:

"Annex H to the Air Convention (customs) is regarded as a
special agreement according to the terms of Article 36 of
the Convention. Further, it does not figure in the list
of Annexes (Art. 34c) which the Commission has the right
to amend. Accordingly, any alteration to this Annex,
whether proposed by the International Commission for Air
Navigation or by a State, can only by made by means of a
convention, necessitating the agreement of all the contracs
ting Statesn58,

At a later_Session, it was decided to adopt the procedure for the smend-

ment of the Cenvention to the amendment of Anmex H., This was in accor-

dance with the above resoluti‘.on:s9

57 Riches, at 92.
58 1 off. Bull. 21 (1922).

59 Riches, however, notes a widening of a "narrow view". Riches, at 92.
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"The Commission has decided; to propose, in accordance

‘with the provisions of Artlcle 34, para. 8 of the Con-
vention and Resolution No. 17 of the Commission (0.B.1, 27),
the acceptance of this modification by the contracting
States in the form of a special Protocol adopted by the
Commission...""",

; Subsequently a "Protocol concerning Amendments to Annex H of the Con-
vention..." was adopted. “This Protocol of June 1935 was open for signa—

ture and ratification separately from the other Protocql'of June 1935

which contained amendments to the Articles of the Convention.

Foreseelng the delay caused by the lengthy process of ratificatiocnm,
the Commission advised the contracting States to implement the changes
by national legislation or by special agreement with other States, inde-

161,

pendently of the stage of ratification of the Protoco Such a proce-

dure which had been suggested as early as 1931 by thé-Special Committee

for Customs Regulation62

» was quite necessary in order to render the pro-
posed changes effective, because the Protocols of 1935 never‘entefed

into  force.

V) World-wide Application of ICAN Regulations

ICAN's success in bringing uniformity to air navigation through

%0 23 off. Bull. 82 (1935). ‘
1 . ‘ ‘ ‘
5 Rev. Aéro. Int'l 213 (1935) and 25 Off. Bull. 102 (1937).

62 1 Rev. Aéro. Int'l 153/154 (1921).
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internetional legislation is particularly impressive if one takes into
account the fact that certain Statee with highly developed air traffic
(e.g. Germany, Cﬁina, the Soviet ﬁnion, the United States) remained
outside the Peris Convention.._ Even though it fajled to attain i'ts goal
of universal membership, nevertheless, ICAN's influence extended through-
out the oorld. By parallel legislation.non-ﬁember States implemented

to a remafkable extent the rules snd regulations of ICAN Hencevit is.
not surpri ing that many national Air Nav1vat10n Acts followed the prln—
‘ciples of the Paris Convention and the regulatlons as elaborated by

TaN®3,

Apart from certain distinct concepts, the American States also fol-
lowed in their Hebaﬁa Convention and in their national 1egisletion the
principles of the Paris Convention and its technical Annexes64. In this

connection the delegate of Brazil to the extraofdinary Conference on
Commercial Aviation, held in Lima in June 1937, rightly stated that "les
Annexes de la Convention de Paris correspondent ™ ltorientation de la
grande majorite des Etats americains“65, Hotchkiss confirmed this view
when he stated that the Paris rules were ﬁrepeated in the Hzbana Con~-
vention"66. Concerning the United States Hotchkiss stated further that
the pattern of the Civil Aeronautics Act of 1938 and its regulations

issued thereunder (the Civil Air Regulations) followed closely that of

63 Ambrosini, "L'Unlversallte du Droit Aeronautique et ses Exigences sous

le Rapport de la L&gislation interne", 3 Rev. Aéro. Int'l 187 (1933);

Hudson, "Aviation and International Law" 24 Am, J. Int'l L. 232 (1930);
and 1 Air L. Rev. 188 (1930); Schaorer}‘"L'Unlficatlon internationale du
Droit aérien®, Cour d!'Introduction au Droit Afrien, 27 (1959); Tombs at
52; Wegerdt, "La Ré€glementation internationale de la Navigation aérienne",
3 Rev. Aéro. Int'l 52 (1933). With reference to Germany, See Grossmann,
"Present Status of German aeronautical Lew", 9 Air L. Rev. 143 (1938);

PR R
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the Paris Convention and its Annexe567.

Slmllarly, ‘the bilateral agreements throughowtfhe‘world follbwed
in general the pattern of the Paris Conventlonés. The same could be
said with respect to the agreements reached at the "International Aero-
‘nautical Conferences® which were held each yéar in Europé§9. ‘These Con-
ferences were attended by governmental aQiation officials from both_membef
and non-member States of ICAN7O. According to.a statement of the Sec-

retary General of ICAN, the resolutions of these conferences have always

been in conformity with the Paris rules and regulations

- The close co-operation between ICAN and two other regional Conferences,

however it should be noted that Germany was under a special obliga-
tion in this regard which resulted from the Peace Treaty of 1919:
See Cooper, The Right to Fly, 74 (1947); Hazeltine, "International
Air Law in Time of Peace", I.L.A. Rep., 29th Conf., et 398, (1920)

Tricaud, at 13; contrz Litv1ne, at 33,

65 Quoted from Pepin, "La Commission Américaine Permanente d'Aerona—
tique", 7 Rev. Aéro. Int'l 370 (1937); see also Tricaud, at 110.

.
Hotchkiss, Treatise on Aviation Law, 9 (1938).

&7 Td. at 61/62; see also at 9.

A

Cacopardo, op. cit. supra note 33, at 193/197; Roper, at 69; Tricaud,
at 11.

68

69 Ide, International Aeronau ic Or anization and the Control of Air

 Nevigadion, 10 (1935); Tombs, at 143/1i.

0 :
The United Kingdom, France, Belgium, the Netherlands, Switzerland;
later also Czechoslovalda and Germany; and then also Austria and Demmark

13 ors. Rull. 38 (1927).
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namely the "Mediterranean Ae;onautical Conférence"72 and the "Aeronau-
tical Conferences of the Baltic and Balkan_States"73, promoted standar-

dization and unification of air law slso in these regions.

VI) Conclusions

1) The suceess of ICAN in its lesislative work

The foregéing survey of TCAN's practices'in the adoption of tech-
nical regulations demoﬁstrates that the flexdbility in the work of this
international organization met 211 foreseeabie difficulties which may
have faced some governﬁents.in regard to the implementation of certain
regulations. Thus, the possible disadvantages of the rigidity of the

binding force of the regulations were well out-weighed.

If some States did not become members oflICAN, it may have been
due to the obligations that arose from the Convention rather than from the
Annexes. 1In thisvconnection Prof. Pépin mentions Brazil which was a sig- .

natory to the Paris Convention74

. She'h«d shown a great interest in joih~«
ing ICAN, but was faced with her vast reglons devoid of any sufficient “

means of communications, rescue and police services. The same reasons

Frénce, Greece, Italy and‘Spain. See Ide, op. cit., at 11; Tombs,
at-144/145.

73 ’ ’
Bulgaria, Estonia, Finland, Greece, Latvia, Poland, Rumania. See Ide,
op. cit., at 11; Roper, "The Organization and Program of the ICAN",
1 Am. J. Int'l L. 370 (1930); Tombs, at 145.

T4

Pépin, op. cit. supra note 65, at 370.



may have caused China's abstention from ICAN. Apart from political con-
siderations,Athe cbove reasons may also have influenced Russia's de-
cesion to stay outside the Parls Convention, as well as today with re-

gard to the Chicago Convention75.

The achievements of ICAN in'its regulatory‘role'Were quite unigue.
The’phenomeﬁon of international legislation inktechnicai»matters marked
en important phése in the institutionalized co—operation between sov-
ereign States, and 2 model for supra—national integration. It seems
rather doubtful, however, as Roper voints out, whether the Commission
would have received the same powers, had the Convention been drafted
et a latef stage76. The authority accorded ICAN must be atbributed to
tﬁe spirit prevailing at the conclusion of World War'l, when the &lan »
of the drafters and the optimism of the ambassadors at the Peace Con-
ference of 1919 had created a high degree of mutual confidence among

'the former allied end associated Powers. Fortunately, the performance
of ICAN, which Tombs calis'ﬁthé most impressive and the most hopeful
single»develbpment in international air organization"77, lived uﬁ to thé
expectations of its founders. In the ultimate analysis, therefore, one
can say that the principal value of the Paris Convention lay in its

Annexes and in the legislative work of its Commission.

& But see the Russian textbook on International Law, 351 (2nd ‘ed., 1957).

76 Roper, at 181,

7 .
Tombs, at 201.
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2) ' The policy of the United States towards ICAN

The refusal of the United States to ratify the Paris Convention
and the subsequent eétablishment of a regionél treaty, the Pan;American
Cdnventibn of Habana, 1928; merit some speéial»consideratiOn in this
cohtext78; Cbnstitutionai difficulties are usually cited as the main
obstacle to the ratification of -the Paris Coﬁvention‘by the United
States. If this appraisal is corr%ct,‘the Paris ?&ngedu;eS'for'thé el-
aboration of technical regulations mmst be found quite deficient. The *
Paris Convention should not have created any constitutional difficﬁ?ty
as its objective was universality, Therefore, the question has to be
anaiysed whether the character of ICAN as an international legislafure
did create any constitutional difficulty which prevented the United States

from joining it.

First, it should be remembered thet it was the American delegation
to the Aeronautical Confe:ence of 1919 which proposed the insertion of
the majofity rule inﬂthg Convention. At the same time this delegation
agreed with the British proposal that technical regulations should not-

require ratification by the member States.

Second, one should note that neither the American government nor

the Senateiobjeqted to the regulatory powers of ICAN as provided for in

78 ’ ' ‘
Already in 1923 Pittard stated that "lt'abstention des Etats-Unis
d'Amérique...n'ont pas manqué de renforcer un demte bien compréhen-
sible sur la vitalité de la Convention", SgevFLﬂﬁdhéhion des Neutres .
‘% la Convention Timsbwutimide ile la Navigation Aériemme du 13 Oct. 19197,
7 Rev. Jur. Int'l Loc. Aér. 5 (1923). o
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Article 34 of the Convention, The US reservations were only directed
to Annex H79 and to the relationship of ICAN with the League of
Nationssos_other reservations had become obsolete after the amend-

ment of the Convention.

Third, at the extra—of@inafy Session for fﬁé«reviSioh of the Con-
vention in 1929, the USvdelégétion only objectgg tojan extensioﬁ‘of |
ICAN'svlegislative powers.but not“to the existing 1egislative pOWersy

 This is manifestly clear from the statement made.bthhe US-délegation

at this Session:

"If it is designed to give the Commission further
authority to promulgate rules and regulations of =
wide scope which would be binding on the contracting
States, it may be said that this Government could
not well agree thereto"gl

Fourth, it should also be noted that the only criticism of the US
government in this context mafles no reference to any 1egél-impliqgtipns.

Thus, an advisoryvopinion of the Departmen% of Commercb%stétés:

"It may be doubtful whether some of ICAN regulations
could be sgitable to conditions existing in this
continentn®?

[

7 2 Off. Bull. 32 (1922) and 16 OFf. Bull..36 (1929)." See also Wamer,
"The International Convention for Air Navigation-and the Pan-American
Convention for Air Navigation: A Comperative and Gnitical Analysis" 3

80 Air L. Rev.. 263 and 294 (1932). : '
2 Off, Bull, 32 (1922) and 16 Off. Bull. 36 (1929) See also Warner,
op.  cit. at 290. See further Cassidy, "Does the Havana Aerial Conven-
1 tion fulfil a Need?", 2 Air L. Rev. 42/43 (1931) :

Fore ign Relations of the United States, 505 (vol. 1, 1929).
g2 Foreigg;Belatlons of the United States, 145 (vol. 1, 1926).

I AP S L P



The conclusion, therefore, seems obvious that no serious constitutional
}difficulties existed on thé part of the United States. There may have
been, indeed, a certain dislike of internatibnal legislation, but*‘his
| was based on politicalvand‘not on legal grounds, It is contended,
therefbre,.that politicel reasons were excluSiveiy responsible for the
abstention of the United States. This US attitude was due to the fact
that a well-organized group of opposing Western politicians was able

to influence the public opinion and the majority in the Senate. Accor-
ding to these isolationist politicians, the Peris Convention had tﬁlbe
considered "comme l'enfant de la Sociétd des Natioﬁs, congue paf les

pratiques macchiavéliques des unionistes internationaux de 1'Turopen83,

The view that political and hot.constitutional factors had caused .
the abstention of fhe United. States, is shared by = number of emineﬁt
writersgL. Howeversygtudy of the legel literatﬁre reveals that a great
number of commeﬁtators hold that the opposite is true. This is a rather
surprising allegafion considering the known facts which do not support

such conclusions. While most of the writers mention rather .vaguely

Senator MacCornick as quoted by Cangardel, Les: Transports Aériens
aux Etats-Unis, note 9 at 117 (1937). '

84 Cassidy, op. cit. supra note 80, at 42; Doering, "Vorsehlaege fuer ein
Weltluftverkehrsablommen®, I.L.A. Rep., 36th Conf., at 440 (1931);
Hackworth, 4 Digest of International Law, 362-365 (1942); Lacombe &
Saporta, Les Lois de 1'Air, 18 (1953); Lz Pradelle, "La Conféremce de
Chicago", 9 Rev. Gén. Air 111 (1946); Litvine, at 33; Mance; Frontiers,
Peace Treaties and International Orgsnization, 99 (1946); Mateesco-
Matte, at 169; Schenkmann, at 47.

O T Y2 S R P
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"econstitutional difficulties" without giving any explangtion thereto 5,
only Shawcross & Beaumont explain their view. Thii'state that~

L

"revision of the Annexes of the Paris Convention by

the ICAN involved delegated legislation, which created

a constitutional difficulty in the United States of
America, since treaties which are self-executory, and
revisions of such treaties, require the approval of

the President and & two-thirds majority of the Senaten86,

However, their reasoning does not seem convincing. First, one should
note that in the United Statgsfthere is in fact a delegation of legis~
lative powers, although this practice is not identified as a delegation.
The normative function of the executive is called "implementg@ion“, i.é.
application‘or ekecution, within the framewark of existing law., The
regulations issued in such a manner correspond to the British "Orders in
Council™ and to the continental "statutory orders", and they are consi-
dered as administrative acts.8’/ This doctrine is necessary to bring

the division of powers into line with the necessities of effective ad-
ministration. Therefore, the prinéiple that the Congress cannot dele-
gate legislative power is a legal fiction. Second, it may‘be recalled
that the requiremeﬁt'of ratification can be fulfilled by anticipated

ratification of the basic treaty88. In this case further changes do

L]

-

85 Chauveau, Droit Aérien, 31 (1951); but see also at 334; Mankiewicz,
*'Adoption des Annexes™a la Uonvention de Chicago par le Conseil de
110ACI", Festschriffsy 0llaczek, "The United Nations and Specialized
Agencies", 40 Am. J. Int'l L. 605 (1946); Warner, Hearings, at 258;
and "La Conférence de Chicago", 9 Rev. Gén. Air 173/174 %1946); but
see also op. cit. supra note 79, at 287 and 290.. .

gy Shawcross & Beaumont, note (a) at 197.

See, e.g., Gibson, "International Commission for Air Navigation: Struc-

g8 ture and Functions", 5 Temp. L.Q. note 3la at 571(1931).
See pJbsupra. ‘ ’ .
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not réquire any ad hoc ratification. However, ICAN's technical regula%
tions did not require ratificatiomy Third, one should further noté
that ICAN's technical regulations were not necessarily‘self;executory.
Tﬁis question is determined in each case according to the municipal law

of the country concernedsg.

The only apparent constitutional ground which could have justified
the United States fér not joining IQAN, wculd have been delegation of
police powers to ICAN. But there was, of course, no such delegation
involvedgo. One can say, in conclusion, that the Paris Convention
neither “played'havoé with excellent juristic theories", as one Amer-
ican writer statedgl, nor did it create insuperable constitutional
difficulties that should prevent any State from joining it. The gbb
stention of the United States from the Paris Convention was czused,

as was shown, exclusively by political reasons.

89
90

See pJXsupra.

Bouvd, "Regulation of Internatlonal<Air Navigation under the- Darls
Conventlon" 6 J. Air L. 314/315 (1935). TWith regard to the consti-
tutionality of the delegation of certain legislative, administrative

and judicial powers to international organizations, see Snow, "Inter-
national Legislation and Administration," 7 Acad. Pol. Sci. Proc., 244 -
(1918); see also Corwin, The Constitution and World Organization, 5/6

(1944).

o1 Lee, "The Internatlonal Flylng Convention and the Freedom of the Plr"

33- Harv. L. Rev. 38 (1919).
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PART 10

\ . REGULATORY FUNCTIONS OF ICAO




 PART TWO

REGULATORY FUNCTIONS OF ICAQ

A) - The Chicago Gonvention snd ICAQ .

Having examined ICAN, %ﬁe world-wide international organization
of pre-war civil aviation, We may now proceed to examine the events which
led to the establishment of a new intermational organ for the regulation

of air navigation.

1) The situation after World War 11

' The universal Paric Convention

4

As the Second World Var neared ifs end, ICAN was prgpared to resume
its nprmal.activiiies. As a matter of fact, it had never completely
ceased to function, despite the war and a four year occupation of France
by the German troopsl. Thirty-three States coﬁtinued to be mrties to
the Paristonvéntion: twénty—two European States, four States from Latin-
America,FCanéda from the North-American continent, three S£ates from Asia, :
thé Union of South Africa from the African continent, Auétralia and New. |

Zealandz.

;} The géographical scope of the Paris Convention wes, however, widened

1 Roper, "La Convention Internationale du 13 Oct. 1919: Peut-elle permettre
le plein Développement de la Navigation Adrienne de demain?",Exposé,lO(l944).
Argentina, Australia, Belgium, Bulgaria, Canada, Czechoslovakia, Denmark,
Estonia, Finland, France, Great Britain and Northern:Ireland, Greece, India,
Iraq, Ireland, Italy, Japan, Latvia, Netherlands, New Zealand, Norway, Para-
guay, Peru, Poland, Portugal, Rumania, Spain, Sweden,. Switzerland(including
Liéchtenstein),Thailand, Union of South Africa, Uruguay, Yugoslavia. '
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as the colonles of the European countrﬁ§§ formed part of the membership
‘of - the Paris Convention systems. Accordlngly the Paris Convention gov-

erned, for instance, the entire air navigation over the African continent.

fThe a’leged character of the Paris Convention as an “urOpean a?fa1r3 be-

4 o

" comes.meshingless” in the light of its actual world-wide nature.

In the American Hemisphefé, the Pan-American Convention of Habana

was still in existence, This Convention® had introduced regionalism into
thé'field_of internatianal aviation administration, possibly in order to
préserve a US hegemony on the continent6.' By a curious coincidence the
,prelim;nary draft of the Convention predicated on the'assumpfion that the
aviation ﬁroblems of the Western and of the Eastern Hemispheres should

‘be viewed as entirely different, was completed on the ﬁery day on which
Linébg:gh left Roosevelt Field on the flight that was the first to link
the Aﬁericaﬁ andrEuropean continents by a non-stop passage of heajier—than-

air craft7.

As eafly as 1930, Roper had foreseen the failure of such z regional

‘concepts vHe rightly pointed out that so long as the US aerial expansion

3 Le Goff, "The Present State of Alr Lew, 12 (1956); and Manuel de Droit
Aérien 206 1954).
Roper, "Regulation =nd Organisation of International Air Nav1gatlon"
5 File #903, 9 (1947).
- 7 J.B. Scott, The Internatlonal Conferegces of American States 1889-1928 ,
"6 277 (1931).
v Cassidy;"Does the -Habana Aerial Convention fulfil a Need’"IZAirLRev42(1931)
Warner, "The International Convemtion for Air Navigation and the Pan-
erlcan Convention for Air Navigation: A.compgrative and_critical Analysis"
3 Air L. Rev. 223(1932).See also Goeilhuis,] t.e e

Aviation, 13 (1947).
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aimed only at extension to South America, the Pan-American Convention
may still suffice, but that with the establishment of reguler trans-
atlantic services the adherence to the Paris Convention would have

8
been necessary .

Howe#er, even ¥ its own regional sphere, the Habana Convention
reﬁained r;ther ineffectiveg. This Convention was administrativgiy s0
inadequate that it became imperative to supplement it by a special
resolutioﬁ‘of the Lima Inter-American Technical Aviatién Conference of
.193710. But the suggested permanent co-ordinating commission, the
"Qommiésion Aeronau?ica ferménente Americana" (CAPA).was never established.
One may therefore agree with a Latin-American writer who -~ in comparing

the Habana Convention with the still-born Madrid Convention -- stated

that both conventions "produced no result whatsoever“llf

This also explains why many writers, both European and American,

8 Roper, "Recent Developments in aeronauticsl Law", 1 J. Air L, 413 (1930).
See also Le Goff Traité thdorique et pratique de Droit Aerlen 106 (1934).

? Le Roy, "International Aviation: Post-War Possibilities" 11 J. Bar Ass'n
Colum. 76 (1944); Warner, "Convention Internationale et Convention Pan~

¥ o Américaine™, 2 Rev. Aero. Int'l 490 (1932).

G See J.B. Scott, The In ational Conferences of American States 1
77 (1940). See also Phyne, "Legal Rules for international Aviation"™, 31
Virginia L. Revsy; Mamer, Hearlngs, at 256.

277(1945)
Belfort de Mattos Fils, La_ Preqtlon d'une Jurldlctlon Interndtlonale dans
38 Droit Abrien, 7 (1955).
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urgéd that the United States should joiﬁfICAle. ™arner, for instance,'
emphatically stated "if two or more disﬁiﬁét conventions are to be
maintéineé in different parts of .the world, the bﬁrden of demonstrating
the nécessity of so troublesome érrangement rests upon those who uphold

it"lB.

The rapid spread of 1nter—continental aviation during the World
War 11 had made it 1ncrea=1ngly ev1dent that the amalgaﬂ@tlon of the
Paris and Habana Conventlons ;nto_one world-wide convention was neces-~
sary14; ’Pérhaps thé most convenient way to achieve éuch universality
would have been for thé:parties to the Habana Convention to join. the .

" Paris groupl5.

Hovever, the United States was not ready to join ICAN. This was
so mainly becususe it would have meant reversing its former position,

a course which would have affected its prestige; and not because the

Cacopardo, "The collective aeronauticel Conventions and the Possi-
bility of their Unification", 2 Air L. Rew, 216 (1921); Corbectt,
Internationzl Air Naviecstion and Anglo-American Relations, Filke'#4, 18
(1943), Mance, Frontlers, ‘Peace Treaties and Intemational Orgznization
99 (1946), Lee, "The Internztional Flying Convention rnd the Freedom
of the Air", 32 Harvard L. Rev. 38 (1919); Warner, op. eit.- suprra note
7, at 307. g '
12
Tarner, id. at 224; see also the critical remarks by ‘Hudson, "Aviation
yand International Law™ 24 Am. J. Int'l L. 234 (1930).

Mance, op. cit. supra note 12 at 99; International Air Transport, 8(1944).
Incorrect Eagleton, International Government 395/§96 (2nd ‘ed.; 1948), who
contended the existence of three groups. -

*

Roper, op. cit. supra note 1.; see also supra notes 12 and 12.
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United States considered the Paris Convention and ICAN as "outmoded"16
or "out—ondate“l7, as Morgan contended. Instead of acceding to ICAN%
the United States proposed 2 new world organization in place of both the
Paris Convention with ICAN and the Habans Convention with CAPA (which was

: not yet established). This course was followed in the‘agreementé simned

at Chicago in 1944.

2) The Chicagé Conferefice

The Chicago Conference.was convened by the governmeht ofrthe United ‘
‘States acting in concent with the governments of some other countries in
;order td ﬁmake arrangements for the immediate establishment of provisional
world air routes and services"; to "set up an interim council to collect, -
 record and study data concerning internaticnal aviation gnd to made recom-
mendations for its improvement"; &nd to "discuss the principles and methods

to be followed in the adoption of a new aviation convention"ls.

The conference took place from November 1 to December 7y 1944 &nd»
 ‘was attended by 54 nations ﬁhich were either a) members of the United

Nations, or b) associated with the United Nations, or ¢) nemtral States.

6 Morgan, "International Aviation Problems", 12 Dept. State Bull. 701
(1945). ' - '

Morgan, "The International Civil Aviation Conference at Chicago and
what it means to the Americas®, 12 Dent. Stete Bull. 33 (1945).

8 Proceedings, at 12.



Among the invitées to the conference was the Soviet Union which, however,
at the last minute refused to participatelg. Those not invited were
 the enemy States. "hile the Paris Conference of 1919 had attachgd es-
pecial importance to technieal aspects of Aeronauti@s, the Chicago Con-
ference of 1944 was mainly concerned.with the exchange of commercial
rights in international aviatibn. As one of the Australian delegates
stated, "the technical problems  of éir transport are largely solved. The

only real problems rcmaining to be solved are politiczl in character"zo.

In view of the immense engrieﬁce in aviafion technology whichphad
been gained during World War 11, agreement on the technical questions was
easily reached., But the Conferénce wés engaged in lengthy discussions on
the commercial questions, where no final agreement satisfactory to all
could be achieved. As = conseqﬁence;,such grdbleﬁs as transif and trans-
port rights were not included ih the Convention; but were put in two se-
parate agreements, the Air Transit Agreement:and the Air Transport Agree-

ment.
3) PICAO

As already mentioned, the Chicago Conference agreed on the estab-

lishment of a new and world-wide organization for international aviation.

? Apart from the USSR, the other absentees were Argentina and Saudi-Arabia;
see R.Y, Jennings, "Some Aspects of the international Law of the Air®, 75
Recueil des Cours de 1'Acad. Dr. Int'l 520 (1949).

20
Proceedings, =2t 83.
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The members of ICAN sacrificed their weli;tésted organizatioﬁ.with great
reluctancé, since they would have preferred the preservetionfana exten-
sion of the Paris Csnvention. However, thq.attitudé of the.United

‘; States visfh—vis the Paris Convention destroyed any hope for the uni-

versality of ICAN?l.

In addition to the ConY?ntion which provided for thé*éréatiﬁnﬁbf
the péfmanent orgaﬁizaﬁ.on, the International Civil Aviation Organization
(1C40), an agreement on the establishment of a provisional‘organizapion;
the Provisional International Civil Aviation Organization (PICAO) was
signed. This was done because the process of ratification of the Con-
vention Waévezpected to take some time22. Jince the proviSional'Organi—
zétion was given qnly advisory powers, the PICAO Agreement could he

treated as an executive agreement which did not reguire ratification'by

the signatory States?3.

Having recsived the necessary 26 signatures, the Interim.. Agreecment
entered into force and PICAO started on August 15, 1945,‘itsvactivities.
Much of its work was devoted to the completion znd refiniﬁg of the.tech;_
nical znnexes which were drafted by the Chieago Confereﬁce. Further em-
phasic was laid on arrangements for the improvemeﬁt of 2ir navigation

facilities.. Thus PICAO was not 2 mere preparatory organizationzA; it

2l gee p. T& supra.

22 In the case of the Paris Conventicn, it took almost three years.

 But this was quite controversial in the United States, See (cont'd).
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performed a vafiety,of useful functions for tﬁenty months, until the
Chicago Convention had received the necessary 26 fatifications (art. 91 b

of the Convention).
'4) ICAO

On April 4, 1947,(the;ghicangQonventicn entered into forece and
ICAO came into existence._‘fhe principal objectives of the organization

are outlired in Artiele 44 of the Convention:

"to develop the principles and technicues of interna-

tional air-navigation and to foster the nlanning and

development of international air traznsport so as to:

a) Insure the safe and orderly growth of international

- eivil sviation throughout the world;

b) Encourage the aris of zircraft design and operation
for peaceful purposes;

e) Fncourage the development of airways, =sirports, and -
air navigation facilities for international civil avistion;

d) Meet the neeéds of the peoples of the world for safe,,
regular, efficient and economical =ir transport; ,

e) Prevent economic' waste caused by unreasonable’ comnetitlon,

f) Insure that the rights of contracting Stztes are fully .
respected and that every contracting State hes a falr
opnortunity to operate international =airlines;

g) Avoid diserimination between contracting States;

h) Promote safety of flirht in international =ir navigation;

i) Promote generally the development of 21l aspects of
international civil =zeronauticsh.

Report of the American Federation of Labor on the Proposed "Freedom

of the Airm Pollcy as approved by unanimous vote by the executive Com-
mittee, File #43, 2 (1945); US Senate, Public Policy in Postwar Aviation, -
Report on Public Policy in Postwar Aviation, 79th Cong., Doc. No, 56, 14-18
(1945); New York State Bar Ass'™n, Lawyer Service Letter No. 100, "Agree-
‘ments on International Aviationm", File #108, 409 (1945), Exchange of let-
ters between Senator Bilbo and Actlng Secretary Grew, 12 Dept. State Bull.
1101 (1945); Latchford, 12 Vept, State Bull. 1104 (1945); Opinion of the
Attorney General, "Valldlty of Commercial Aviation: Agreements“ 15 Dept.
State Bull, 1076 (1946).

2
4 R.Y. Jennings, "International Civil Aviation",23 Brit, Yearb. Int!l T,

358 (1946).




The Orgaﬁization consists of an Assembly which convenes at least once
every tpiee years25; e permenent governing body, “the Couﬁéil;_and a
permaneﬁf Secretariat with its seat in Montreal. "hile each member Sﬁate
is entitled to be represented 2nd to vote in the Assembly, the Council
consistsiof.only 27 members which are elected for*é~threeeyeér term

byftﬁe Assemblyzé.

Concerning the regulaéory functions of ICAD, one of tﬁé’méigt‘
duties of the Council is td zdopt international regulations which are
incorrorated in the Annexes to the Convention, whereas the Assembly
ie competent for.the amendment of the Convention. A special Commission
of experts, the Air Navigation Commission dces:all the preparétdry work

in connection with the teehnical regulations,.While the preparatory

work concerning the Facilitation Annex (Annex 9) falls within thegcbm{
‘ 27

o

petence of one of the committees of the COunCilgihefgiﬁﬁhﬁﬁmﬁEﬁ

25 According to the amendment of 1954.

26 According to the amendment of 1961.

27 With reference to the Air Navigation Commission, see the study by Sheffy,
"The Air Navigation Commission of the International Civil Aviation Organi-
zation", 25 J, Air L. & Com. 281 (1958).




B) Amending the Chicago Gonvention

I) The Provisions of the Chicago Convention for Amendment

The delegates to the Chicago Lonvention had before them two draft
conventions submitted by the United Stateszs and by Canada29 respectively,
and also a "hite Paper on International Air'TranSport submitted by the

United,KingdomBQ

A1l these proposals envisaged the establishment of a permanent inter-
national organization for civil aviation which was to be given certain

regulatory functions, including'amendment of the Convention.

1) The draft submitted to the Chicago Gonference

Discussions at Chicago were mainly centered dn the draft submitted
by the United States, which contained in Article 24 the following provis-

ions concerning the amending procedure:

", ..The duties of the Executive Council shall be:... .
To initiate or receive proposals for the modification
~or amendment of the articles of the present Conven-
tion. Any proposed modification of the articles of
this “onvention shall be examined by the Council which,
with the approval of three-fourths of the votes pre-
sent, shall submit it to the Assembly. No such modi-
‘fication shall he referred to the Contracting States
for their consideration unless it shall have been ap-
proved by a majority of the total possible votes of
the Assembly., All such modifications of the articles
of the Convention.,.must thereafter be formally ap-
proved by all the Uontracting States. before they be-
come effectiven>l,

" ,
Proceedings, at 554.



E Two features of‘the American proposal merit our gttention;'First,
one should note that this draft provided for the approvai of proposed
amendments by two organs of the Organization, namely by the Council and
therAssembly. Second, ratification by all contracting States was re-
guired before the amendments could become effective. Thus the unworkable

formula of the Paris Convention was once more embodied in the American

draft.

Fortunately, the Conference did not follow the American pfoposals,
but accepted the formula advanced by Canada32, Canada ﬁnlike the United
States, a member of ICAN, was well aware of the difficulties that may
arise from the requirement of unanimousvconsent in the ratification yro-
cedﬁre., The delay in coming into force of ICAN's amendments due té this

procedure was still vividly'recollectedBB. Canadé therefore advanced a -

formula which would make effective the amendments soon after the ratifi-

cation by a certain number of contracting States:

"Amendments to the articles of this Convention shall
be examined and adopted by the Assembly. All such
amen@ments -must be ratified bg ++0f the member states
before they become effective"™ L.

29 14, at 570.

30 13, at 566.
31

32

Id. at 563.

The British proposals did not contain any provisioh@far the amending
procedure. :

33 See pAsupra.

34 proceedings, at 590.
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In. further contfést'to the US proposals, the Canadian draft =lso provided
for the adoption of the proposed amendments only by one orgen, namely the
Assembly. There was, of course, no need at all for the proposed amendments

to be approvéé:by two different organs of the Organization.

The';anadian nroposal attempted not only to improve fhe‘Paris formula
in respect of the required number of ratifications of the amehdments, but
also seeﬁs t§ have contémplated the binding force of such amendments. This
conclusion may be drawn froﬁ the words "become effectiveﬁ which may be in-
terpreted to mean that the amendments, when effective, bound all member‘
States, dissenters included. Thus thé uniformity of the treaty was safe-
guarded, and situations’similar'tb the “Uruguay—éase“‘gnﬁer the_Paris

Convention, were avoided35.

2) The prévosals adyanced at the Conference

In view of the importance of the~améﬁﬂing.pr0ceduré for'anvinterna;'
tional o?éanization, and especlally in the light of the different proposals
submitted it is surprising to note that a later draft jointlj submi tted
by the Unifed States, the United Kingdom and Canada did not contain any pro-

36

vision as to amending procedures-”.

- Fortunately, the'drafting Committee of the Chicago Uonference gave

adequate consideration to this questioh. Thile folloﬁing in principle the

5 .
36 See p'a°-_ supra.
Proceedings, at 418,



Canadian proposal, the Committee clearly excluded the interpretation of

the term "become effective* suggested above.

The rirst>! and second dratts’® of the drarting Committee conteined

the following provision:

"Amendments to this Convention must be apnroved by a. two-
thirds vote of the Assembly and shall come into force in

respect of ratifying states when they have been ratified

by...member Statesn>?

Cangda, however, wantgd'her suggespibns to be given more weight, as they
were‘based oﬁ‘ICAN's experience. She therefore asked with the sumport of |
the United Kingdom and Mustralia®® who were aléo memﬁers of ICAN, for a
reconsideratioh of these provisions. “his was felt necessary due to "pos-
sible constitutional difficulties"Al, that may ariéé, similar to those of

- the "Umguay-case® of I1CAN.

the drafting Committee subsequently included two alterative proposals
in its third draftAz. The first slternative form repeated the eérlier'
proposals, whereas the second alternative form met with the demands of

Canads.,

37 14. at 404,

38 14. et 91.

39 14. at 417 and 403 respectively.
40 Id. at 490 and 654. See also Latchford, "Comparisbn of the Ckhicago

Aviation Convention with the Paris and Habana Conventions", 12 Dept.
State Bull. 419 (1945).

Little, "Commentary of the Development of the individual Articles of

e



1) Amendments to the Convention may be proposed by the Assembly
by a two-thirds vote of those present. A proposal for amend-
ment adopted by the Asserbly shall be submitted to such con-
tracting state for retification in accordance with the consti-
tutionel practicez cf the state. An emendment shall tzke ef-

"fect one year after it has been ratified by two-thirds of the
contracting states. This two-thirds majority shall include two-
thirds of the member states of the Council,

2) At eny time during the gix months followine the ratification of
an amendment by the necescary majority any contracting state
which has not retified the amendment may inform the Council
that it dicssents therefrom; in thut cuse it chall not be found
"y the zmendment but chall cezse to be = member of thre Orgini-
zation as soon as the amendment tukes effect, notwithst%nding
anything to the contrary elsevhere in this Convention"4>,

"hen the third draft was discussed, it was eugrested thet the second al-
ternative be chunged, so thet a State vould not be excluded from the or-

canization for feiluré to ratify an amendment of minor irnp‘drtance.44
Thig suggestion was tzken intc account when the third draft was re-
vised.4?  After discussion, this was further revised4® and became part

of the Chicago Convention.

3) The Chicago Formila

The provisions for the amendment of the Chicago Convention are laid

the Convention on Internatiohal Civil Aviation", Proceedings, =t 1297,
~ Proce=dinge, =t 275. |
Id. at 389.

Id. at 1297,
Id. at 641.

Id. at 645,
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|

dom in Article 94 of the Convention =nd read =g follows:

- "2) IAny proposed znendment to this Uonvention must be
aporoved by a two-thirds vote of the Assembly and shall
then come into force in respect of States which bhave
ratified such gmnendinent vhen ratified by the number of
contracting States specified by the Arrﬁmbly. The num-
ber go specified shall not be less than two-thirds of the
toisl number of contracting Stste

. m

") If in its opinion the zmendment is of such a nature

a® to justify this coures, the LAssembly in its resolution
recomending asdoption may provide that any State which hasgs
not ratified within 2 specified period after the cmendment
hae come into force shall thereupon cease to be a member of
the Orzenization and e party to the Convention".

It »ill be observea that these provisions express three major prin-
01p1e3' the majoritysrule, the consent principle, and the leglclative
principle. Amendments could now be @uoptea by a qualified majority of

.

ICAQ members. It was shown in Pert 1 of this survey that the spplica~

tion of this rule is = general featurs of modern international orgsni~

zations.47

47

See p.6 supra. One would therefore disagree with Terner who called
such 2 majority rule "¢ new tystem"; See Tarner, "La Conffronce de
Thicago", 9 Rev. Gén. Air 174 (1946). '



48
Further, ICAO as a rule is requlred to apply the consent prlnciple .

While this principle has been crltlcized as "a most unsatisfactory position
9

_in,a‘treaty of this kind",4 one should note, however, that the resulting

loss of uniformity is counterbalanced-by the advantages of such a pro-

: 5
cedure, as was shown in Part 1 .

The most interesting feature of Article 94 of the Convention is the
optional dévide which could be used at the discretiqn of the‘Assemblyjl.
Thus the Assembly may apply:the legislative principle, so that lmportant.
amendments will be binding upon all member States, unless the dissenting:
State leaves the‘Organization. This device is of gfeat importance for
‘amending those grovisions‘of'tﬁe Convention which relate to the constitu-
tion of ICAO, because it provides a guaranty that all members of the Of—

- ganization will be bound by one singie constitution.

It . is now convenient to examine more closely'the aménding pfocednres-
ofﬁﬁﬁamgqnvention; This éxamination will try to determine whether and to -
what _exfent the provisions for the emendment of the Chicago Convention re-

medied the deficiencies of the Paris Convention.

48 The term "consent principle™ means that amendments are only hinding
upon members who ratify them; see p.9supra.

49 R.Y. Jennings, 6p. cit. supra note 19, at 561.
50

See pR supra.
51

Scelle commented on this feature that "par les dispositions de ce genre,
on revient & un systeme autorltalre camouflé";- see Scelle, "La Revision.
dans les Conventions generales" 42 Anmuaire de 1L'Institut Dr. Int'l 185
(1948). Yakemtchouk, however, stated that Art. 9/{b) aims at "1'uniformité
en tant qu'idéal"; see "La Révisions des Trait&s muliilatérsux en Droit
international®, 60 Rev. Gen. Dr. Int'l. publ 398 (1956).
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II) The Amendments to the Chicago Convention

In reviewing the hisfory of the Protocols amending the Chicago
Convention, one should bear in mind‘ﬂhe fact that the adoption of one of
the ameﬁdménts, that of 1947, waé motivated. entirely by internattonal pol-
itics aﬁd.was not otherwise required. Therefore this amendment should not
be used as a test éaSe to determine wheﬁher the Chicago Convention offers
an amehding procedure superior to that of the Paris Convention. However,
the 1947 amendment merits to be mentionéd*here not only for completemess,

but also because it created a rather complicated legal situation.

1) ‘The Protocol of May 27;‘1247

By June 1946 PICAO'staf£éd negotiations>with thevEcondmic and Sociél

Counc11 of UN (ECOSOC) 1n order to. establlsh ICAO as a speclallzed agency
,i' of UN., Agreement was eventually reached and was subseouently approved by
the General Agsembly of UN in December 1945 and by the First Assembly of .

ICAO in May 1947.

UN's approval, however, was subject to the condition that "ICAO com-

plies with any decision of thg,General Assembly»regafding Francp-Spain“52.

g&nlsatlon fuer dle ZlVllluftfehrt" 2 ﬁrchlv des‘Voelkerrechts 432-434
(1950¥5 "Report of the Secretery of State®, 17 Dept. Stete Bull. 175/176
,(1947), Rhynes "International Law and Air TranSportatlon“ 47 Michigan L.

Rev. 49 (1948 smm ‘at 132,
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In order to fulfil this condition, an amendment was passéd at the First

- Session of the ICA6 Assembly, oﬁ May 27, 1947, and became Article 93

bis of the Convention53. This new Article complies with the terms set

out by the UN General Assembly in that it provides for the automatic termi-
nation of the ICAO membe?ship of any State a) that has been expelled from
meﬁbership in the UN, or b) the General Assembly of Uthas recommended

debarred from membership in tﬁe specialized agencies.

According_to Article 94(a) of the'Convention the 1947 Protocol could
come into force only after having received the required number of ratifi;
cationsi But before it received the required 28 ratificafions, the General

.Assémbly.of.UN repealed Spain's expulsion from membership in specialized
égencies(in November'1950). In conseguence,wheﬁ the Protocol entered ihto
force in 1961, it did not change Spzin's séatﬁs as a member of ICAO, be-
cause by 1961 Spain was no longer debarred from membership in the specia-

54

lized agencies’*. Hence Spain never ‘teased to be a member of ICAOSS.

Bad the Protocol of 1947 received the necessary ratifications prior

\

to November 1950 -- the date of revocation of the Genersl Assembly's resol-

ution concerning Spain -- 2 delicate situation would have been created.
53

ICAD Doc. 7570 (Protocol of 1947).
54 '

Spain became member of UN in 1955.

° Cheng, at 33 and 36; Guldimann, "Internationales Luftrecht 1950/51", 9 An-
nuaire Suisse Dr. Int'l 280 (1952); Schwenk, "Problems arising from the
Amendments to the Chicago Convention", 11 Zeitschrift fuer Luftrecht und
Teltraumrechtsfragen 125 (1962); see also Shawcross & Beaumont, at 55.
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The intention of the ICAO Assemhly was clearly that the amendment chould apply
to Spain. But in order to be binding on Spain, it.was, undeér Article 94
(a) of the Convention, necessary for Spain itsslf to ratify the amendment,
and this wzs very unlikely to happen. Conse§uently'8pain would haye re-
meined a member of ICAQ vislh—vis those States that also would havé,ab— .
stained from ratifying the smendment. The expulsion of Spain Wéuld only
have had the effect vis-b-vis those States that had ratified the Protocol
of 1947. Thus Spainuwouid neverhavblqgt its membership, but would have

: ] 6
only changed its full membership into a "reletive membership"5 .

2) The Protocols of June 14, 1954

The ICAO Assembly, at its Eighth Session in -Ju.ne’ 1954, .approved several
constitutional amendments to the Convention which were embodied in £we
separate Protbcols. The first Protocol is concerned with the amendment of
Article 45 of the Conventiqn which deals with the permanent seat of ICAO57.

This Protocol came into force on May 16, 1958.

The other Protocol contains azmendments to Articles 48, 49 and 61 of
the Convention®. It permits the Assembly to meet less often than anmially,
but not less thanibhce:in;everY*three'yeérs. This Protocol becams éeffective

on December 12, 1956.

6
3 Schwenk, op. cit., at 125.

57

58 ICAO Doc. 7667 (Protocol §f 1954).

ICAO Doc. 7675 (Protocol of 1954).
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3) The Protocol of June 19, 1941

Another constitutionel amendrent involves Article 50 of the Cénvention.
This amendment, enbodied in 2 Protocol approved by the Assembly of ICAD at
ite 13th Session in June 196159, rrovides for the increzse of membsrchip of
the ICAD Council from 21 to'Q States. Tre enlargement of the Council was
denmed rocespary due to the growth in number of members of the orgenization.
Furthermore, it was felt that cuch an increuse in the size of the Courcil
would enable representetion in the Council of =11 mujor geographic areng of
tﬂe world. The re uulred 54 retificetions were reccived within one rear S0

thzt the amendment =ntered into force on July 17, 1962.

4) The Protocol of September 15, 1962

The most recent Protocol amendea Lrticle 42 once more 60. This Protocol
of September 1962 incrszses the minimum number of °tat9= w%lok oou’@ recuest
an extra~ordinary seccion of the Acsembly, from ten to one-fifih of tre total
umber of contracting States. This zmendment wag felt necessary due to the-ip—A
creceed membership of ICAO.  Alco, on cxtra-ordinary session convened st
the request of:oﬁly ten Ctatss would mearn that there wonld exicst th

)

isk of not establiching = quorum ws lecs than half of the entire members

31

would in =11 probability respond to cuch & request The new Protocol

vhich. is still in the -rocess of beins retified, will come into force cnly

.59 .
“ICAD Doe. £170.(Protocol of 1941). See ~léo Mankiewica, "Auvmentatlon cu
Norhre de Membres cu Corseil de 1'0ACI"x 7 fnrusire Frang 7. Int'l 44500961,

ICAD Doe. €288, £14-P/20, at 22.

A1 ' :
Menkiewicz, "Orgenisation de 1l'Aviation Civile Internzticnzle", € Annuaire
Frang. Dr. Int'l 621 (1962).
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when it receives 66 #atificationséz.

III) Some constitutional'P;oblems created by the Amendments

The Assembly of ICAO in adorting the above changss, has not resorted
~ to Article 94(b) of the Convention. Instead of doing so, it applied Ar-
ticie 94(a) of the anvention;.in consequence of which, the amended text
is in force in respect of only those States that have ratified the Proto-
cols, In reépect of those States that have not ratified the,amendménts,

the original Chicago text of 1944 continues in force.

In reviewing the ?aris Convention, a similar constitutional problem
was indicated. The "Uruguéyfcase" demonstrated that a State which joined
ICAY during the period when an amendment to the Convention was in the pro-
ceés of being ratified, was not under any obligation to ratify the said
amendment, nor did such aﬁendment have‘any binding effect on the newly-
adhering State. Consequently to a new member State the Convention in its
ofiéinal form appliéd,while the other members of the organization were
bound by the smended text. The drafters of the Chicago Conéention, avare
of the legal difficulties which mey arise from such a situation, provided
ICAO with a device embodied in Article 94(b) of the Convention. This de-

vice, if applied, would preserve the uniformity of the Coﬁvention,

It is obvious that all smendments to the Chicago Convention would

have required the application of Article 94(b); since they all refer to

62 e Protocol of 1962 has received 22 ratifications up to date (March 15,196)

PR P
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6 .
constitutional provisions of the Convention 3. But the Assembly of

ICAO preferred merely to urge the voluntary ratification of the amendments.

1) The amendmert of 1947

The'legal,difficnlties which might have arisen in the Spinish éase
have d}ready been diseussed. However, if & State is ex¢luded from the
UN, suéh 1ega1.problems may occur in reality.‘ Furthermore, in view of the
small number of ratifications that the Protbcol of 1947 reqeivedéA, it may
be said’that‘thé automatic effect of Article 93 (b#8¥ would terminate the
contractual relations of the onkluded State with less than half of the
membef States of ICAQ. Heﬁce,gsuch exclusion would not affect contractual
relations with the rest of §he member States which are at pfesent in a
majority. Such peculiar membership vis-h-vis ICAO which would result from
. this situation, would exist even if the State to be excluded is the last

State that refused to ratify Article 92 (bis) of the Convention.

One might algo argue, as Cheng did, thaf a State threatened with ex-
pulsion would be entitled to demand that fhe other members of ICAO fulfil
their contractual obligations according to ﬁhe original terms of the GCon-
vention65. Should the matter be brought before the International Court

of Justice under Article 84 of the Chicago Convention, it is difficult

63 Cheng, at 117.

64 Among the 103 members, only 45 States have ratified it up to date
(March 15, 1963).

5
Cheng, at 36.
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to see how the Court: could avoid sustaining such a contenticn. As Cheng
remarked, "such an absurd result merely shows the pbssible coﬁéequences
of the apparent reluctanceﬁof the ICAO Assembly to make use of Article

94(b) of the Chicago Convention, 1944, when amending the Convention“éé.

The reluctance of the ICAO Assembly to apply Artlcle 94(b) in the
- case of the Protocol of 1947,,was malnly due to the unpopularlty of ‘the
amendment. Spain has always been a country of cons1derab1e 1moqrtance
in interngtibnal civil aviation and a loyal member of ICAO. TFurthermore,
the insistence of the UN upon the éxpulsion of Spgin was dgéwed to the
an ﬁnwarranted introductioﬁfgf politics into an essentially technical
orgenization and so wasbopposed. A two-thirds mejority for the appli-

eation of Artiele 94(b) could not therefore be expected.

2) The amendments 6? 1954

Other legal difficulties may arise iﬁ_connectibn with the;amendments ﬁ
of Jung 1954. As the practice of ICAO is to act oursuent to constitutionaltrf 
amendments as soon as the required number of ratifications has been achieve&,

it may be dhsefved that those ICAO members. who have not ratified the amend-
ments may have a2 right to object to their implemeqtation67. These States
may, for example, be entitled fo insist on resumptioﬂ of annual sessions

of the Assembly,-ér to object to any decision of the Assembly concerning

- the site of permanent seat of ICAO68.

23 Cheng, at 36/37.

ICAO C-"P/3456, at 21. This was also the view of the British delegate:

"The minority could...object, but could not’ effectively prevent the op-

eration of the will of the majority"; id. at.8
68 Gheng, at 17. See also Mateesgo, at 23

Lot
LI DO Y ST
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Even though no objections have so far been raised to the applica-
. 69 B

tion of the amendments™’, it is nevertheless necessary to call attention
~ to these constitutiOnalVdeficiencies. For, in the amendment of 1961,
- ICAO was concerned with these‘problems, and discussed‘them at length in

the Assembly and the Legal_Bureau of ICAO.
3) The amendment of 1961

. The amendment of 1§61 provided for the increase of the Council's
membership from 21 to 27 States. Accefding to Article 94(a) of the Con-
vention, the amendment beeame.effective only between States which rati-
fied the Protocol, whereas the non-ratifying States remained bound to the
Convention in its original form. After the amendment entered into force,
the Assembly met at Rome for ifs lAfh Session in summer 1962. Among
; the States that ﬁere represented at this Session, there were thirty States
| which had not until then ratified fhe Protoecol of 1961.A As Schwenk poin-
ted out, the question was whether the Council had to be elected with a

70

membership of 21 or 27 States’". Furthermore, how should the Council

be composed to appoint the Seeretary General? Were all member States
obliged to accept the new Secretary General 6% couldit’ bé claimed -
t h-mt he had been chosen by the Council constituted contrary to the

71

version of the Convention valid for this member? One also wonders

69

But there has been yet no occasion to act ﬁpon the amendment of
Art. 45 (permanent seat of ICAO).

70 '

Schwenk, op. cit. supra note 55, at 125. See also Mateesco, at 233,

1
Schwenk, op. cit. at 125.
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whether the regulations adopted by the Council of 27 members have the
same legal effect vis-e-¥is those States that did not ratify the Protocol
of 1961. It would seem that any decision made by the éélgrged Council

may be objected to by the non-ratifying States.

'_Some of thesé problems were discuéééd invthe Exécutive,Committee of
the Aésembly, before the gmendment for the inérease of the Gouncil’é mem-
bership was vbted upon at the 13th Assembly. The majof‘QueStion under

. consideration was, if, after the coming into force of the amendment, a
State that had not ratified the émendment was entitled to vote fbr ﬁore
than 21 candidates when’the new Council was to be elected. In this con-

 :neé%ion‘the question was.raiséd as to whether sqch States had the right

‘f;ﬁo:be elected after 21 seats had been filled -.

The»Executive Committee followed the opinion éf the Directqr of‘ﬁhe
Legal Bureau of ICAO who stated that ”there is ndthiﬁgin the Convention‘
making the exercise of‘voting power by a‘Cont#écting Stata,iorveligibility
for eleétion to the Council, depéndent‘upon the fulfilment of such a con-
dition as ratification‘of an amendment"vg. The Cdmmittee_unaﬁimdusly agreed

that States should have the right to stand for election an& to vote thether

they had ratified the amendment or not.’% One should note, however, that

72 ’
~ ICAO Doc. 8167, A 13-P/2, at 17.
73 Iea0 C-TP/3456, at 22.

7k 1CA0 Doc. 8270 A 14-EX/31, at 3. See also 17 ICAO Bull. 193 (1962).




- 109 -

this decision could not solve all the above mentionqd,questions which

would arise in this connection.

At the 14th Session of the Assembly, the smendment waé impléﬁénted
by the election of 27 members to>Council seats. Nb pbjéctions were raised
by tﬁe non-ratifying States against the application of the amended text
of'the'Conﬁention, and the States that had r;tified the amendment, did not
object to the voting and the election of non-ratifying Statess yltyis,
thérefore, possible to contend that the new stru;ture of the Céuncil hgs
been‘aﬁceptéd expressly of impliedly by ail ICAO members, although the
amendment has not been ratified by all. Ngverfheless, the legal basis is
ﬁét without doubt, and constituﬁional diffiéulties may arise at a later

stage. »

4) The amendment of 1962

Still another problem mey arise Wheﬁ the"gméndmeﬁt of 1962 enters
intolforce. Yhereas under the terms of the 6rigipal éonventioﬁ, ten States
are entitled to request the convening of an extra-ordinary session of the
Assembly, under the terms of the Convention as aménded one-fifth of the
total number of contracting States is required for such a request. Con-
sequently it is conceiveble that ten ICAO members who hevé not ratified
the amendment, ma&‘request the convening of an extra-ordinary session, apd‘
it seems rather difficult for the Secretary General of ICAO to refuse to act

upon such a request.

L e §
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IV) The Propgsals to amend Artigle 94 of the Chicago Convention

Discussions concerning the implications of Article‘94 of the Conven-
tion began in 1947 in & spaci%@hihmmittee revlewing'ﬁﬂéftonv*% ‘oﬁ75*
and later contlnued in the Assembly of ICAO up to its Fourth Seseion, in.
June 1950 6. Two different types of amendments were suggested: firstly, a
complete change in the amendisg procedure; and, secondly, ihe aeddition of a

uprovision regarding the newly-adhering States.

1) Proposals to alter the existing provisions

It was‘sugéested that any amendment agreed by a two-thirds vote of
the Assembly and Tatified by two-thirds of the member States should bind
all the members of iCAO, reserving the rights of dissenting States to with-
draw from the Orgaﬁizaﬁion77. Thus the legislative method Woﬁld be ap-
plied in that the two-thirds majority could impose its will on the dissen-

ting minority.

Another sugpgestion was to dist{nguish betweenlﬂimportant amendments
to the Convention, nzmely, amendments involving new obligations on the

part of the members of the Orgenization"78, and "amendments not involving

75
Thig~ COMMittee was. established by the Interlm Council of PICAO. PICAO Doc.
2048, C/208, and PICAO Doc. 2085, C/217. See also Jones, "Aménding the
Chicago Convention and its technical Stendards: Can Consent of all
Member States be eliminated?", 16 J. Air L. & Com. 203-209 (1949).
‘1st Assembly: ICAO Doc. 4039, Al-CP/12, =t 2-11; 2nd Assembly: ICAO Doc.
on 52217, A2-P/11; Lth Assembly. ICAO Doc. 7225, C/8°A, at 199

ICAO Doc. 6014,LC/111 at 3 et ceq. ICAO Doc.6024, ~ ;' v

LC/121, at 75 et seq. ICAO Doc. 5089, LC/20.

® 1040 Doe. 4039, A1-CP/12, at & (para. 10. 1.).

76




- 111 -

new obligations on the part of the Contrzcting Sfetes“79. The former
would recuire ratificetion aecording to the consent principle, whereas the
latter woﬁld become effectivehipso-facto when adOpted by a two-thirds vote
of the Assembly. It was felt that there was "no harm in dispensing with
the ratificatioﬁ" of zmendments which were of a "purely procedural or

~organizational charactern80,

It is not surprising that these amendments failed to win support
because the same results can be achieved by applying Article 94(b) of

the ConventionSl.

The Assembly of ICAO therefore decided that "Article 94 of the
Convention should be maintained in its present formn82 and, in addition;
that any proposed_amendment to the Convention must satisfy two tests
before heing voted upon by the Assembly: "1) when it is proved necessary

by experience; 2) when it is demonstrably desirable or usefuln83,

2) Proposals to supplement the existing provisions

Under Article 94(a) of the Convention, an amendment which has come
into force is binding only upon those States that have ratified it. No

contracting State is under any obligation to ratify the amendment and

79
80
81

Ibid. (para. 10. 2).
Ibid. (para. 10. 2).
Colclaser, "Civil Aviation: current legal Problems in the international
Field", 12 Fed. Bar J. 89 (1951). See also R.Y. Jennings, op. cit.
gp Supra note 19, at 562.
33 ICAO Doc. 7017, A4~P/3; at 3.
1d. at 2,
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this applies élso‘with respect‘to States that adhered to the Coﬁvention..
afterQQé emendment has become effective. The Committee on the Convention
"on International Civil Zviation of PICAO found this»situation = unsat-
Aisfactéry in rerzrd to newiy—adhering States, beczuse théir adﬁerence
~relates to the Convention in its original form and ic not deémed“ to
relﬁfe to the amending Protocols. The PICAO Committee therefore sug-
gested that Articie 9/ of the Convention be éuﬁpléméntgd with the fol-

loving paragraph:,

"No State shall hecome a party to the Convention until
it has deposited instruments of ratification of all
amendments which have been in force during one hundred
and eighty dwys"84. :

The Legal Committee of ICAO recommended & re-draft of the proposed amend-

ment t6 read zs follows:

"After an amendment subject to the ratification has
been in force for more than one hundred and eighty
days, =ny ratification or acherence to this Convention
shall be deemed to constitute ratifiecation of ‘or ad-
herence to the Convention as amended"®53, '

The Assembly of ICAO, however, took no sction and decided at its Fourth

Session that Article 94 of the Convention- shculd be maintsined in its or- -

86

iginal form®”., The refusal to act upon the proposed amendment is're-

g4 o
ICAO Doc. 5029, 1.0/20, at 7.
85 14., at 10.

86 See supra notes 82,
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 grettab1e.since its adoption would have improved thé amending. provisiens

G : 27
: of - tHé, Convention,

| Furthérmore, thé‘proposed smendment would haveﬂavoided legal ~rob-
lemé that may arise in the future under the present text. If, for in-
stance, an amendment is adopted under Article'94(a)-of the Convention
_ and ratified by all contracting States; it might be argued that the
original text of the Convention is completély replaced“b& the =amended
‘text. As a cqnseqﬁence, a newly-adhering Stateucould noilonger a&here
to the original Convention, but only to the Convéntion é§ amended. Such
& cohciusign, however, seems to be incompatible"with'the\ﬁérms of Ar-
ticle 94(3) vhich preseribes that amendments would come into force "in

respect of States which kuve ratlfied cucb ﬂmendments" 28,

V) Minor Problems-of Interpretation

1) Number of votes reguired

~

Under Article 94(a), the zdoption of amendments to tke Conwention

‘requires the anproval "by a tro-thirds vote of the Assembly". Come cdoubts

fheng stated that "so far the Organization appears to have paid little
keed to thls problem" (the problem of uniform zpplication of pmend~
.ments vis-E-vis new members); see Cheng, at 118,

88

ICAD C-¥P/3456, at 27.
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concerning the interpretation'of thie nrovicion srose as early as 1947
when the insertion of Article 93(bis) was discusseﬁsg. Four different

possible interpretations were discusced:

"") 'Tvo—nblrdﬂ of.the Assenbly' would mean !'two-thirds
vote of the States entitled to be represented in the
Assembly', ice.? 'of the Contracting States!.

b) "Tro-thirds vote of the Assembly' would mean 'two-.
thirds vote of the States repres=nted at a meeting (in
the sense of 'session') of the Assembly!.

c) 'Two-thirds vote of the Asssmbly' would mean 'tuvo-
thirds vote of the Statcs represented at the ﬁssemblv
meetinv on the day of vote!.

d) 'Two-thirds VOte of the Assembly' would mean!tro-
thirds of the votes cast in n meeting of the Assembly

where a cuorum had been establlshed according to Article
48(c) of the Convention'n"?0 ,

The interpretation agreed upon by the First Assembly and subsequently

aprlied to the other amendments, is'at'pnlﬁﬁi’embodied in Rule 54 of

. the Standing Pules of Procedure of the;Aséembly. This rule follows the
fourth zlternative 1nterpretat10n presceribing a "two—thlrds of the totel
number of Contrecting States r=nresented st the Assembly and qualified
to vote at the time the vote is taken"l. Rule 54 was confirmed by a

regolution wdopted &b the Ninth Session of the Assembly which stated:

9 .
ICAO Doc. 4802, LC/504, at 9.

90 1040 Doc. 7601, 1C/132, vol. 2, at 69.

91

ICAO Doc. 7600 (Ftanding Pules of Procedure of the‘Assembly).




"1) that under the practice of the Acsembly as expressed
in Rvle 54, the words 'two-thirds vote of the Assembly!

in Article 94 mean 'e two-thirds vote of the Contracting
States represented at the Ascembly at the time of the vote!,
and

2) that practice Soes not violate eny relevant article
" of the Conventlon"9

'2) Number of ratifications required

'A@gording to Article 94(&) of the Convention, the nuhbef of ratifica-
;ion§ required for the amendment to come into force muét be specified by
the Aséembly when approving suéh amendment. "The number so Speéified shall
not be less than two-thirds of the -total number of Contracting States".
WhennArticle 93(bis) was discussed,fhe First‘Aésembly pointed out fhat if
~the Aséémbly adopts £be draft resoclution of smendment, it would have to
specify at what time the minimum numberrof two-thirds of the contractlng :
States -should be counted93 In this regerd two,alternatlve 1nterpretat;ons

of the provisions of Article 94 were indicated:

a) 'The total number of Contracting States' would mean
'the total number of Contracting States at the time of
the adoption of the =zmendment!.

_ b) 'The ‘totel number of Contracting States' would mean
. 'the total number of Contracting States at the tlme
-whén the amendment comes into force'.

- ICAO Doe. 7596, A9-P/13, at 4. According to Schwenk, the correctness
of this inter“ret >tion was beyond any doubt. See-Schwenk, op. eit. supra
note 55, at 129. '

?3 ICAO Doe. 4117, A1-CP/24, at 3. , '
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The Firs£ Assembly established gfﬁrecedent in aﬁplying”the first alternative
to the Protocol of’194794. The subsequent amending Protocols of 1954, 1961
and 1962 follow the same pgééefﬂ95.v Thus the Assembly‘todk & pragmatic ap-
proach, for this interpretation keeps the required number of ratifications
“és low as possible, so that the amendments may come intq'force as‘early'as
possible; One may, howevér, argue that the second altefnativé would have

better satisfied the ratio legis of the provisions_concernedgé.
VI) Conclusions

Apart froh some minof questions of interpretation, the'wafding of the

‘ provis;ons on the amendment of the Chicago,Cénventionvis clgar'and does not
presént serious difficulties. It would seem that thg difficulties experienéed
by ICAN gpabled the delegates to the Chicago Conferenqe~to draft a new con-
vention which avoided the shortcomings of the Paris Convention. In this con-
‘neetion, three features of the Chicago provisions forxthe amendment of the
Convention are of particular—impdrtance. First, the Chicago Conventién makes
it possible for amendments to become effective without being rgtified by all
member States. Thus the]xngﬁhg'procedure under the Paris Convsntion has been
eliminated. The rapid ratification of tre Protocol relating to'tﬁe increase
of the nuﬁber of Council members has demonstrated‘the superiority of the

Chicago formula; even with a large membership of &4 Statss, the minimum re-

% ICAO Doc. 7570 (Protocol of31947).

9 ICAO Doec. 7667(Prot. of 1954), 7675(Prot. of 1954), 8170(Prot. of 1961);
8268, Al4-P/20, at 32.

9 Schwenk, op. cit, supra note 55, at 129,
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quirement of two-thirds of the total number of contracting States was

_ fulfilled within the short period of oné year.

Sécond, the Chicago donvention providedMICAO‘withvan excellent device
which could‘safeguaré the uniform epplication of imporignt amendmeﬁts to
the Convention. Iﬁ the 1light of ICAN'S'"U?uguay—case", this legislative
device seems .useful for preserving the uniformity of those provisions of
the Convention'which-fegulate the activities of ICAO. 0ddly enough, review
of the amending Protocols reveéls thét this diseretionary power'hés.not yet |
been used, although it would have been the appropriate‘coursé to follow97.
This reluctance on the part of the ICAO Assembly to resorf to Ariicle 94(b) of
the Convention could have been due to the fear that in so doiﬁg‘it might
have lost some of its membérg;who did not ratify the amendments in time.
As a result, ICAD is presently faced with the same constitutional diffi- |
culties as ICAN was faced in regard“tq Ufuguay for several years. One should
beaf iﬂ mind,however, that the shortcohings éf_ICAU are caused by the refusal
of the Assembly to apply.therptional device that.COuld be used_at its dis-
eretion, and not by a deficiency in the ameﬁding rrocedure as was the case

under the Paris Convention.

Furthermofe it was demonstrated that it is unreasonsble. to helieve znd
,.unadvisableito propose that such default in ICAO's practice could be remedied
by an amendment‘of Article 94 of the Convention itself. On the contrary, it

was felt that Artiele 94(b) of the Convention could have beenfan'efficient '

97 Cheng, at 117.
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device to retain the uniformity of the Convention, Onie cén, therefore, only
hope that in future ICAC will use ﬁhis provision when adopting new amendments
which affect the compositjoﬁ, structure or functionihg of the organization

98. However,wit shbﬁld_be pointed out that‘ﬁnder the terms

-and’ ite organs
iofﬂArticle 94(b) the Assembly is entitled to apply this device only when
adopting the amendments. A'suﬁggqﬁént application of Article 94(b) *o an
amegdméﬁt which had been édgpted under Article.QA(a) and already submitted

-to the contracting States for‘rgtification, would clearly be unconstitutional99.

Thile the amendﬁent'of'Articie éL of tﬁe Conventign was considered =s
extremély inopportune,’ the insertion of a provision fé‘make amendments bin-
diﬁg on neﬁly—adhering States was thought to be an appropriate device to
preserve a higher aegree of uniformity of the Convention. Such a provision
would also avoid the.pfoblem which arises whére an gmendment had been adopted

under Article 94(a) and ratified by all contrmcting States.

98

Schiwenk draws the same conclusions in his survey; see. Schwenk, op. cit.
supra note 55, at 137. But see zlso Rosenmoeller, at 165.

99 N
Schwenk, on. cit. at 1321.
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C)  The adoptionuofﬂTechnical'Rezulagions by ICAO

I) The Drafting‘ofvthe Chicago Convention

One~of‘the objectives of the Chicago Conference;has been” to set
up'en:international organization zhich would, on 2 %orld;&ide basis,
continue the succeesful work of ICAN in adopting internationzl regu-
lations. Iﬁ order to achieve this objective, the delegates to the
Chicago Conference l,rovz,ded for the esta bllsbment of ICAQ which wes
empowered with regulatory functions in technical matters and fecili-‘
tatioh of international air travel. However, in doing so, the drafters

‘ of the Chicago Cohveotionvdepafted remerkably from the Paris model.
To rhat extent and;wh&'the oew provisions &are different from fhose of
tﬁe Paris Convention, aﬁd'whether the nev regulatory procedures have

stood the test of time, will_Ee analysed in the following pages.

1) The drafts submitted to the Chicago Conference

The US draft

The discus sions in dra.fl’c.:;.nfy the Chicago Convention were mainly cen-

tered on the draft submitted by the United Statesl.A;ticle 24 of this draft

Procesdings, at 553, Cee also Jonev§ "Amending the Chicago Convention and
its Technical Standards: Cen Consent of 211 Member °tateo be Eliminated?"
16 J. Ar L. & Com. 190-192 . (1949)
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provided for the establishment of an "Executive Council" which was designated
to collect and communicate technieal date relating to international air

navigation. Fach contracting State was required to furnish such technical

material. One of the major tasks of the Gouncil was to meke studies in

the economic, technical and legal fields of international aviation. The

stﬁdies of the technical matters, however, had to be undertakén "Withjthe
view to the standardization of the'précedureskand practiées referred to,

and the establishment of uniform fegulations fixing minimum standards.

(including the modification of the Amnexes to this Conyention) hy the

International Aviation Assembly"?. Although,such_regulations did not re-

quire ratification, i.e. express acceptance by the contracting Statcs,

they could, nevertheless, be rejected by them:

"Such regulations shall become effective within a prescribed
time after their submittal to each State member of the Assem-
bly, unless a majority of the Statgs members of the Assembly
have registered their disapproval®”,

This provision clearly indicated the intention of the United States to

depart from‘the binding force of ICAN's regulations which it considered.

inadequate from the point of view of its eivil aviation policyé.

The British proposals

5

" The Rritish proposals as embodied in 2 "hite Pzper’ spoke in broad

2 14. at 554.

3 Ibid.
4

5

See p.78 supra.

Proceedings, at 566,
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terms of an "Operaticnal Zxecutive" "to give effect to the provisions of
the Convention.t."6, td "administer the pro?isions of the .Convention gov-
erning such matters us safely stendards and ground organisations; and
preséribe minimum requirements for internatiqnal aerodromes and ancillary
facilities"’. It is»conoeivable that the United Kingddm, being a member
of ICAN, had in mind the application of the same regulatory procedures

which were successfully applied under the Paris Convention .

" The Canadian draft

This conclusibn, however, can be drawn Wifh certainty in regard to
the Canadian draftS. The Canadian proposals contéined an exprese provi-
sion concerning the legal status of the Annexes which was in substance
identical with Artiecle 39 of the fayis Uonvention., Article 45 of the

Cenadian draft prescribed that

"The provisions of the present Convention are completed
by the Annexes...which shall have the same effzct and shall
come into force at the &ime time as the Convention itssifn.

Tith regard to the amendment of the Annexes, ﬂheCinmdian dfaft contaired

in Article 50, Secticn 2, the following provisions:

6 Id. at 569.
7

Id. at 570.

8 Ibid,
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nimendments to the Annexes of this Convention can be
proposed by either the Assembly or the Board. An amend-
ment shall be binding on the member states as soon as
it is adopted by the Assembly by at least two-thirds

of the total possible votes".

This provision was in substence identical with 2mending procedure of ICAN
under Article 3/ of the Peris Conventiﬁn. However, the strict binding
force of the regulatlons as prescribed by Article 45 of the Candian draft,
was modlfled by a number of Articlesdesling with technlcal matters. Three
categories of regulations could be distinguished in the Canadian probosals.
Firétly; ihére were the regulations of strict binding force. For examplé,
Articles 20 to 23 of the Camadien draft provided that certain technical
regulgtions "shall® be complied with. This wording indicates that States
had no ch01ce but to implement such regnlations. Qecondly, certein other
techrical regulations were to be implemented only as far as "possible"

(Art. 41). The word "possible" introcuced the element cf discretion to

" be used by the States and thus indicating that States could depart in

their national legislation from the international regulaticns. =i “ise.. -
Thirdly, with regard to the customs regulations one should note that the
wording "member states will comply" was used instead of the word "shall"

as employed in reference to the technieal regulations (Art. 42). Thris

ckange in the wording =21so seems to leave States to an element of diceretion.

In modifying the rigid binding force of the regulations, the Canadian

proposals incorporated the practice of ICAN in regard to its regulatory




activities. This practice, as was shown earlierg, is characterized by

the prégmatic and flexible apprdach of ICAN in order to meet any difficulties
that may have arisen .in) the implementation of its techniecal regulationms.
Thus ICAN had promulgafed regulations-which contained departure clauses,

and regulations, which were mere recommendations.

2) The proposals advanced at the Chicago Conference
The tripartite draft

The joint draft submitted by the United States; Canada and thé United
Kingdom constituted a compromise between the American and Canadian_proposalslo.
Although fhis tripartite éroposal closely followed the Canadian‘draft,
it, nevertheless showed remarkablemdifferencés. The joint draft embodied
Article 45 of the Canadian draft as its Article 17 and also employed largely
the wording of the Cznadian provisions'reléting to the amending procedure.
Howevér, the American concept favouring azn international regulatory autho-
rity with consultative nowers, rather than legislative powers.és provided
iﬁ the Canadian draft, was maintained and inserted in'the draft. Further-
'more, anticipating a universal membership in thg future orgsmnization, the
ljoint draf£ conferred the regulatory functions on a small executive body,

the "Board of Directors"ll, s0 as to secufe efficiency in this field.

See p.65 supra.

0 Proceedings, at 418.
11
Art. 4 of the tripartite draft; id. at 421.
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"Amendments to the annexes of this Convention may be
adopted by the Board by a two-thirds vote of those pre-
sent and shall then be submitted by the Board to each
member state. An amendment shall btecome effective with-
in such time after its submission to the member states
as the Board may prescribe, unless in the meantime a
mejority of the states register their disapproval with
‘the Board"lZ,

The work of the drafting Committee

Tﬁe deliberations that followed at the Chicago Cbnfefénce were baéed

on the above tripartite draft. Tﬁe drafting Committee of the Conference
incorporated Article 17 (legal status of the Annexes) and Article 19 (em-
ending procedure) in their first two draftsi3. However, Article 17 was el-
iminated from the third draft 14 due to the spegial status which the Annexes
were expected to have in the‘final document of the Conference. This was
because of the fact that the technical Committee of @he Conference;s‘was
presséd for time in completing the twelve Annexesl6,in & form whick was
ecceptable to 211 States participating in the Conferencel7.‘ The technigal .

Committee, therefore, suggested that the "draft technieal annexes™ should

be "aﬁcepted by the participating Ststes for immediate and contiming g+udy",

.12 Art. 19, Section 3 of the tripartite draft; id. at 429.
1

3 Td. at 404 (first draft) and at 391 (Second draft)

. Id. at 375.

15 Committee IT of the Conference dealing with techniecal standards and
procedures.

The draft Anmexes related to: Air treffic control, =irways systems, rir-
worthiness, communicstidns, customs, llcensan, logbooks, maps znd charts,
meteorological protect;wn, registration and identification —marks, rules
of the air, search end rescue.

17 '
See the statement of Mr. Morgan before the US Senate, Hearings, at 177.
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and that they "shall be accepted as constituting models of the desirable
scope end errangement of thke several annexes", ~nd finally that they
should be studied by the Interim Council "for the jurpose of.acceptance of
the documents in their final form for attachment to » permaneht interna-
tional convention"lg. As a congecuence of<these suggestions the draft-

* ing Committee replaced the eliminated Artiele 17 of the previous drafts

by Article 4, Section 5 of the third draft. Therefore the technical re-
gﬁlations were desigrated in the th;rd draft as Annexes to the Convention

19

only for reasons of "convenience®”.

The above rrovisions of the fhird draft, dealing with the legal
status and the amendment of the Aﬁnexes, were in substance inserted in
the finalvdraftzo.. Tbey were ¢ompleted by a set of provisions which pre-
geribed in detail the legal force of the teehniezl regulations ag laid
vdown in the Annexes., This was due to the suggzestions of the t=ehnical
Committee of the Conference which had pointed éut the need for such =
elear description "of the obligstions which mey he imposed under the var-
ious technical documents" zttached to the Convention21. Howevor, the
feeling of this techniezl Committee ﬁith fegard~to the legzl forece of

the techniecal regulationg was that there could be no universal rule -

® proceedings, =t 702.

19 Id. at 380.

20 14. =t 416,
il

Id. st 704.




as to their gtatus; Muniverszl standardization in come matters is nec-
essary to the safety of international air navigation; while it is equally
clear that in other respects such standardization may be desircble merely -
‘as a convenience or z mezsure of economy"zz. "The most that the comrittee
fersls it possible to hope for in those instances, at 1east through the
medium of eny readily amendable documents attzcked to & general conventicn,
would be the acceptance of réco&ﬂendatioms and an undertuking by the, part-
icipating states to conform to such recommendsticns as far zs their parti-

22
culsr situstions may permit"™ .

Thie concept of deprivinzg tke regalations of their binding fofce,ﬂnd
thereby reducing them to the status of mere recommendationg, formed tre
basis of the Chicaro provicions releting to the legal force of the regula-
tions in genersl, and certzin Articles of the Convention dezling with tech-

nical matters in particular.

IT The Provisions fr the Adoption of Regulations

Two aspects of the regulatory functions of ICAO will be studied here:

the categories of ICAO's regulations rnd their pracecdure for =doption., The

Lol

obligztory nature of the regulations and the questions concerning their in-

corporation into national law will be dealt separately.

o]
<2 Id. at 703.

2

© I8, =t 704.
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1) TIhe categories of international regulations of ICAO

The Chicago Convention provides for three different sets of ragulu-
tioms: "Standardy, "Recormended Practices" and "Procedures". ‘The "Stan-~
~dards" and "Recemmended Practices", in Icgo‘language abbreviated to-‘
"SARPSY, for@ the major part of ICAO's regulations. ‘They are embodied

24

in the fifteen Annexes ;o-the’bhieago Convention®” in contrast to the, .
"Proce&ures" which are suprlementary regulations of minor or only regional
importance, remaining outside the Annekes. However, theAChicago Con~-
vention ‘does not contain any definition of these terms. Moreover, eertain
Articles of the Convenfiqn do not employ tﬁesebterms in a clear manner,
Other terms are alsoused, as e.g. "rules" (Art. 12, 28) "regulations"

(Art. 12), "practices" (Art. 23, 28), or "co~rdinated measufes" (Art. 25),

and the term "procedure" is used with reference to Annex material (Art. 26).

The Interim Council of PICAO was therefore faced with the task of
defining these terms, when completing the draft Annexes of .the Ckicage,y
Conference. The distinction made by the Interim Council between "Stan-

dards" and "Recommended Practices" was as follows:

"A tStandard' is any requirement, procedure or practice
in respect of which a high degree of internationa 1 unifor-
mity is desirable and likely to be attainable; -

24 The Annexes related to: Personnel Licensing, Rules of the Air, Meteor-
ology, Aeronautical Charts, Units of Measuremett to be used in Air-trcund
Communications, Operation of Aircraft (International Commercial Air Trans-
port), Aircraft Nationality and Registration Msrks, Airworthiness of Air-
craft, Facilitation, Aeronautical Telecommunications, Air Traffic Services,
Search and Rescue, Aircraft Accident Inquiry, Aerodromes, Aerongutical
Information Services.



A 'Recommended Practice'! is a desirable requirement or
procedure that either camnot be adonted sufficiently widely
to become generzl practice or cannot be adequggely achieved
in the zctual state of technical development"<”,

The First Ascembly of ICAO altered the above definitions vhich in their

amended form are still valid, as was recently affirmed by the Air Naviga-

tion Commission2® and by the ICAO rouncil?’,

The "Standards" and "Recommerded Practices"

"Standards" and "Recormmended Practices" as- redéfined by the Assembly,

read as follows:

"1 3tandard' means any specific=tion for physical character-
istices, configwration, materiel, performance, personmnel, or
procedure, the uniform application of whieh is recognized as
necessary for the safety or regularity of internatiomnal air
navigation and to which Member States will conform in accor-
dance with the Conventiow; in the event of impossibility of
compliance, notification to the Council is compulsory under
Article 38 of the Convention. The full name of this class

of specifications will be 'ICAO Standards for Air Nevigation!.
The current gbbreviation will be !'STAMDARDS!,

'Recommended Practice' means any specificztion for physical
characteristics, configuration, materiel, performance, person-
nel, or procedure, the uniform application of which i& recog-
nized zs desirable in the interest of safety, regula¥lby, or
efficiency of intermational cir navigation, and te which Mem-
ber States will endeavour to conform in accordance with the
Convention. The full name of this class of specifications
will be 'ICAO Recommended Practices for Air Navigation', The
current abbreviation will be '2ECOMMENDED PRACTICES! 7,25

’ Foreword to Facilitation of International Air Transport (FAL), (1944), at 5.
¢ .
25 e-me /3370,
27 ,
ICAO Doc. 8192, C/934, at 102/103.

%:BI(ICAO Doc. 7670’ at25/26)°Underline.d*hY the anthanr.
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Thus a "Recommended Practice" is defined in the same terms as a "Stan-
dard" with four important differenCeg,_First, a "Recommended Practice"
is not recognized as neceésa;z,-but desirable to be implemented into

national law and regulations. Second, "Recommended Practices" also re-

late to the efficiency of international air navigation. Third, member

States are not reguired to conform, hut only to endeavour to conform

iﬁ accordance with the Convention. chrth, the compuisbry notification
of departures as provided for in Article 38 of the Convention is not
mentionedzg. These differences demonstrate that the two categories of
Annex regulations are of different nature., Since the "Standards" sre
cbnsidéréd to be of vital importance for the safety end regularity of
amiatioﬁ,,tﬁey possess a higher legal status which is indicated by the
requirement of compulsory notification of departures from "Standards",
uniike tbe'"Recomménded Practices", and as-such the latter are of some-

what lesser importance and possess a lower 1ega1 st&busBo

To ensure consistency in differentiating between "Standards"™ and
"Recommendévaractices", the Air Navigation Commission ana the Council
observe especial drafting rules. A "Standard" conteins a statement
specifying an obligation by means of tshall®", If there are circumstancés
in whicﬁ the obligation is modified or does not apply, subsidiary state-
ménts*"may? and "need not" are épplied. Tith feferenCe to a "Recommended

Praesice", the word "should" is used instead of "shall"3l, Furthermore,

29 This will be dealt with later. Se pI¥% aupra.
0
3 Sheffy, "The Air Navigation Commission of the International Civil Aviation
Organization", 25 J. Air L. & Com. 430 (1958).
q

3 Moreoever, the word "recommendation" is used at the beglnnlng of each
"Recommended Practice", . S
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"Standards" and "Recommended Practices" are printed in different let-

ters, so that the distinction is clearly indicated.
The"Procedures"

In addition to the above Annex Regulations,'the‘Chicago Convention
| provides in Article 37 the establishment of "Procedures". Since Article
54(1) of the Convention mentions only "Standurds" and "Recommended

Practlces“ to be Jnserted in the Annexes, the "Procedures" ‘remain out-

3R

51de the Annexe, . There are two diprerént sets of "Procpdures" the

world-W1de "Procedures for Air Navigation Services" (PANS), pnd the

"Regional Supplementary Procedures" (SUPPS).
With reference to "PANS", they are described as follows:

"Procedures for Air Navigation Services (PANS) are
approved hy the Council for world-wide application,
They comprise, for the most part, operating procedures

- regarded as not yet having attained a suffiecient matu-
rity for adoption as International Standards and Recom-
mended Practices, as well as material of = more perma-

“nent character which is considered too detailed for in-
corporation in =n annex, or is susceptible to frejuent
amendment, for which the grocedures of the Convention
would he too cumbersome". :

» —
3 Art. 54(1) of the Chicago Convention reads as follows: "The Council

shall...adopt...international standards and recommended practices; for
convenience, designate them as Annexes to this Convention...".

33

ICAO Doc. 8143-AN/873, at li.
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"PANS" are promoted to RSARPS" and incofporated in the Amnexes as soon

34

as. they have become sufficiently stable . Anmex 15 (Aeronautical In-

formation Services), for example, was established by this method.

‘,Wiﬁh;referehée to "SU?PS" it showld Be noted that they are develoéed
by ICAO Regional.Air Navigétion Meetings. "SUPPS!" are considered as es-
sential'to the safety and regularity of international air navigation
in a specific Region. They are also made on the presumption tPat there
- _are no rules fegulating such matters on a world-wide basis. They are,
-therefore, supplementary to the "SARPS", the "PANS" end, in the case of
metedrology, to the "Specifications for Mepeorological Services to Air
Navigation". NSUPPS" are, 1ike the "PANS®, approved by the Council after

review by the Air Navigation Commission. These regionally developed
"Procedures" are promotéd to world;wide "Proceduress™ as soon as they
’hafe eliminated procedural differences between various Regions, and have
‘ been found suitable for classification as "PANSM ‘or uniﬁersal applica-
‘ tionBs. t |

1

2) The adoption procedures

The competénce of ICAO to adopt "Standards", "Recommended Practices"
and "Procedures" is laid down in Article 37 of the Chicago Convention.

There are eleven items enumerated, in relation to which the regulations

34 AL-T (ICAO Doc. 7670, at 135.)

2
35 Sheffy, op. cit. supra note 30, at 438.
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36

are to be framed However, by virtue of a general élause in the above
Article; thelOrganization is z1so empowered to adopt regulations dealing
with any other matters "concerned with the saféty, regularity, and effi-
ciency of air navigation". As a conseduence‘of this "compétence en
puistance"37, the ICAO éould even establish new Annexes without the re-
quirement of an amendment to the Convention itself, as was the case under .
the Paris Convention. Article 54(b) of the Convention,prespribes the
above regulatory funetions as mandatory when it states that "theyCouncil

shall...discharge the dutiesiand obligations which are laid on it by this

Convention".

Adoption of "Standards" and "Recbmmehded Practices"

~The adoption of "Standards™ and "Recommended Practices" is governed
by Articles 54(1,m) and 90(a) of the Convention. Under Article 54(1),one

of the mandatory functions of the Council is to

"Adopt, in accordance with the provisions of Chapter VI
of this Convention, international standards and recommen-
ded practices; for convenience, designate them: as Annexes
to this Convention; and notify all contracting States of
the action taken".

In the case of amendments to existing Annex materisl, the Council is hound

to take into account the recommendations of the Air Navigation Commission:

6 S
3 There are ten technical items and one non-technical item (customs and
-imrigration procedures).

37 Le Goff, "L'Act1v1te des Divisions Techniques au Sein de 1'0ACI™, 14
Rev, Gén. Air 430 (1951).
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"The Council shall...consider recommendations of the Air
Navigation Commisgion for zmendment of the Annexes and
takggactlon in accordance with the provisions of Chapter
Yyn

Article 90(z) of the Convention preséribes that the adoption of such nnex
~material requires a specicl meeting and the vote of two-thirds of the ‘

Council:

"The adoption by the Council of the Annexes deseribed

in Article 54, subparagraph (1), shall require the vote
of two-thirds of the Council at a meeting called for that
purpose and shall then be submitted by the Council to
each contrzeting State.

'AdOption of "Procedures"

In contrast to the above provisions{ the Chicago Convention does
not make any specifie provision for the adoption of "Procedu{es" which
afe not part of Annex material. Hence the.method of adopting "PANEM™ and
"SUPPS" was developed iﬁdependently, ahdkwas modelled fo some extent on
the lines of the "SARPSM. However, one. important difference should be
mentioned, nemely that 211 "Procedures" are approved by the Couneil under

Article 52 of the Conventicn, i.e. by 2 simple majorityBg.

38

‘)

Art. 54(m) of the Convention.

Art. 52 first sentence of ‘the Convention reads as follows: "Dec1°10ns
by the Council shall reguire approval by a majority of its members".
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III) The legal Force of ICAD Regulations

Iﬁ comparing the lﬁéal Staﬁus of the Chicago regulgﬁions ﬁitﬁ that
of the Paris regulations, one notes & remarksble depéfﬁuré from the
Paris model. Thile the Pzris Convenulon imposed a strict obligation upon
the membefs of ICAN to lmplement ite technlcal regulatlons, by contrast,
the regulatlons m. de under the Chicago Conventicn have no ;uéh hinding
force“o. This feature of the ICAD fegulations %11l be discussed in

the following pages.

“1) The collective disaprroval

Once the Ammex material is adopted by the Council, hefore it be-
comes effective the contracting States are offe{red.thebopportunity to

register their opposition:

"Any such Annex or any zmendment of zn Annex shall become
effective within three months after its submission to the
contracting States or at the end of cuch longer period of

- time ss the Council may prescribe, unless in the meahtime
a majority of the contracting 8tates register their dissp-
-Toval with the Councili¥™ .

According to this provision‘mémbers of ICA? could reject regulaticns

which have zlready been adopted by a two-thirds majority in the Council.

0 n .
Except under Art. 12 (Pules over the High Seas); sge p- 142 infra.
41
Art, 9O(Q), seconﬂ sentenca, of the Cleu?O Cenvention. Underlined
by tke author,




However, only the opposition of the majority of contrzcting States will

frustrate the enactment of the proposed regulations.

2) The escape clauses

Apart from the pcssible collective disapproval of Annex meterial
under Article 90(a) of the Chicago Cohvention, the member States of ICAD
way irdividually depart from trese international regulations when imple-
menting them. Tt is within the diceretion of each member State to imple~'
ment the regulations of ICAQ only "to the greatest possible extent".

(Art. 12), or "so far s its law permit".(Art. 26). Other escgpe clauses
recguire fhat the regulaticnc be impiemented only in so far as‘the States

' 2
"may find practicable"4 .

An examéle from the‘United States pfacticékmay serve zs an indica-
tion of row far the States' discretion is extended. The implementation
of ICAO regulations into the law of the Tnited States is cdnsidered,to bé
"impracticable™ because of sny of the following reasons: ﬁ(a) Imrlementation
would be detrimentalvto the national interest; (b) Implementation cannot
be effected without obtaining new or cmended legisletion; (c) necessary
funds are not afailable; (a) Implemenﬁation would —ork a suﬁstantial
kard;hip on the various aviation activities of the United States; (é)

existing national practices rrovide = greater degree of safety”A’.‘ It

; . ,
4 Identical or comparable phrase appears in Art 22, 23, 25, 28, 37, of
the Chicago Conventlon.

2

Lo
International Civil Av1atlon, 1948-49, Second Reoort of the Reprecente-
tive of the USA to the IC40, 5(1949) Air 6

,ordinating Committee,
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is easy to imagine'hbw much. the uniformity of aeronzutical legislation
will suffer, if all member States of ICAO arply similar criteria for the

test of "p raCth bl11ty"

'3) The obligation to notify departures

The member States of ICAO, having tbe right to implement ICAO regu-
lations at their discretion, are nevertheless under the obligation to
notify ICAO of their departures in the case of "Stendards". Article 38

of the Convention prescribes that

"Any State which finds it impracticable to comply in all
respects with any such international standard or procedure,
or to bring its own regulations or practices into full ac-
cord with any international standard or vrocedure after
amendment of the latter, or which deems it necessary to
adopt regulations or practices differing in any particular
respect from those established by an international standard,
shall give immediate notification to the Internaticnel Civil
Aviation Orgenization of the differences between its own
practice and that established by the International standard.

In the case of amendments to international standards, any
State which does not make the appropriate amendments to its
orm regulations or practices shall give nctice to the Council
within sixty daye of the adoption of the smendment to the in-
ternational stendard, or indicate the action which it proposes
to teke. :

In any such case, the Council shall meke immediate notifica-
tion to 211 other states of the difference which exists be-
tween ome or more features of =2n intzrnational stendard and
the corresronding nationsl practice of that State"

1 Deport to the Presédemt, 1950, at 10; See also Ljostad, "Chicago-
Konvensaonens Tekniske Annekser", 1 Arkiv for Tuftrett 49 (1958)
No subsequent statement to the contraly is recorded.

4 Pzragraphed by the author.
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In spite of the reference to:"procedures" at the beginning of the above
Article, it must be noted that the obligation is only to notify depar-
tures in the case of "Standayﬁﬁ" and not in the case of "Recommended
Practices" or "Procedureé"45;fiThis,conclusiOn can be drawn both from
the first sentence whichwﬁrescribes the notificztion of departdﬁés from
regulations "established by'ﬁhe‘inﬁernational standard", and the tro
éenﬁences that follow whiéb also spesk exclusively about "international
standafds".‘ This interpretatioﬁ is éonfirmed by the definition of the
"EARPEM according to which tﬁé notificatién of departures is compulsory

“ only with reference to "interhational standards"46.

There is, however, in practice not much difference between "Standards®
and "Recommended Practices". For that reason ICAO invited its members
to notify their differences zlso in respect to "Recommended Practices"

dezling with technical matters4 , and "Procedu;es"AB,,"when the knowledge

of such differences is important for the safety of air navigation"., 1In

5 :
4 See algo Pépin, "ICAO =nd other Agencies dealing with Air Regulation",

19 J. Air L, & Com. 155 (1952). ™ith. reference to "Recommended Practices™:
Périn corrected in the zhove srticle = previous wrong statement in "Le
Droit A8rien™, 71 Recueil des Cours de 1'Aead. Dr. Int'l 504 (1947). ™ith
reference to "Procedures": Contrz Tos, "Le Pouvoir législatif interna-
tional de 1'0LCI et ses Modalités", 16 Rev. G&n. Air 31 (1953); Wijesinha,
at 114, "

46

See p. 12%mpra.
47

AC 11, vol., 2, 33; AC 18, 33. R
48

"Specifications" (supplementary regulatibns for meteorological services)
ineluded. AC 11, vol., 2, 24; A4-7 (ICAO Doc. 7670, at 135). Underlined
by the author. ' o ‘
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the case of "Recommended Practices" dealing with}nonétechnica matters
(Annex 9, Facilitation), this invitation is not only confined to differ-
ences important for the safefy of‘aviaticn, but zlso relating to "any

differences" whatsoever from the Arnex materialAg.

Since even-ﬁStanda#ds“‘do not have a strict Binding force, it would
seem that member Stateslmay‘at any time depart from "Standards" ér»from
any other regulation §f§ICA050. This was, indéed, the ﬁnderstanding>of
the Council vhen it invited tre States "fo keep the Organization currently

informed of any furtherjdifferences that may.arise"sl.

The non—notiﬁlcatid@ of departures

Ir this connectionukhe question arises s to vhether tke non-noti-
fication of devartures ébuld be considered as an approvel of the regulation
by the member States. iﬁ ig true that under Article 90 of the Convention
the non-notification of?éisapproval may be concidered as =z tacit sercep-
tance of Annex material{?g However, z& was shown earlier, 2ll regulea-
tions of ICAQ, c=ven thefﬁStandards", kave only o recomﬁandatory ctatus,
so that the zccertance under Article 90 means merely the acceptance of
Mnnex material as recommendatiéns to be implemented nationally, Tven

if one accepts the non-disapproval under Article 90 as = tacit aprroval

9 |
Foreword to Annex 9(Facilitation),ith ed., 1940, at 5. Underlined by
the suthor,

50
51

Cheng,"Centpifugal Tendencies in Air Law",10 Curr. Leg. Probl. 205(1957).

AC 18, 32. Underlined by the author. This invitation is inserted in the
Forewords,tp each Annex (under the heading 'Action by Contrzcting States!).
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of Annex matefial, it does not follow that the same reasoning must apply
to Article 38 of the Conventi-n. Article 38 is oﬁly concerned. with the

- obligation of Stateé to notify their intention as tovwhether'they would
comply with the "Stapdardé"vor no£53.< Conseguently, the non-notification
of possible departurés could meén either approval'of the "Standard®, or
non-fulfilméﬁt of the obligation to notify the.departures; The Couﬁqil
which did not share this viéew in the early years.of ICAO, changed ité
mind in 1950 and commented that the previous practice of "accepting
non-notification of.diffefences as evidence of compliance with an Annex

wes regarded as unsound"54.

4) The discretibn,to conform

The above review thu$ indicates that the méjority of ﬁember States
may prevent the Annex material from coming into force, that eacﬁ”ﬁeﬁbér
" State may use its-diécretion in implementing ICAO regulations, and also
‘that et any time the member States are entitled to depart from ICAQ'S
regulations55._ Thexonly express obligation without an escape clause ap-
ﬁears to be the fequirement that departures from "Standards™ must be no-

tified to the Organization (Art. 38). Our conclusion is, therefore, that

52 Ros,’op. cit. supra note 45, at 27; Sheffy, op. cit. supra note 20, =zt 431.

Wijesinha, at 119.

53 '
ICAO Doc. 7464, C/871, =t 103. Incorrect Jeantet, Les Juridictions Inter-
nationaleg, 423 (19585. ' : ,

ICAO Doc. 7037, C/814;%+t 22, Contrs Rosenmoeller, at 152.
55

Except under Art. 12 (High Seas).
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'Athebregulations of ICAO zre mere recommendations. However, the analyced
pfovisibns of the Convention must be read along with tﬁose Articles of
the Convention which impose on the contracting States the obligation

* 10 co-operate in good.faith and to.apply’ICAO's regulations56. A?ticles
12 and 22-42 éf the Convention clearly refer to the AnneXeé and "Pro-
cedures" which‘bave to be implemented by each member Sfate. It would
seem that this obligation is legal and not only "purely moral“57, in
congequence of which; not'only the failure to_hotify depertures from
"Standards™, ut also thg non-fulfilment of the discretionary obliga-
tion will dgﬁstitute a breach of the Convention.  The non-execution of
such duties may entail action by the Council under Article 54(j) and
(k)58. In case of a dispute, the Assembly may even suspend the voting.
'power of thoée States that fail to cémply'with a decision of an afbitra—
tor qr'judicial orgén59. Moreover, contracting States may refuse per;
miésipn'to a foreign aircraft to enter their éirspace, if such aircraft
or its‘personnei fail to satisfy interhational "Standards" (Art. 233, 39

and 40).

6
> "Obligation genérale" "devoir géndral® in the words of Malintoppi,

"La Fonction 'normative! de 1'0“CI" 12 Rev. Gén. Air 1052/1052(1950).
Rosg also speaks of a "devoir gené%al"' op. cit. supra note 45, at 34.
57
But See St. Alary, at 29; see also Schenkman who speaks at 262 of "an
entirely voluntary ba51s" ’
58 Art. 543 "The Council shall...(j) Beport to contracting States any in-
fraction of ‘this Convention, as well as any failure to cariy out recom-
- mendations or determimations of the Council; (%) Report to the Assembly
any infraetion of this Convention where a contraeting State hzd tailed
to teke appropriate action within a reasonable time after notice of the
infraction®, ‘

59 5 v -
Art. 88% YThe Assembly shall cuspend the voting power in the Asg nbly and

in the Council of any contracting State that is found in default uvnder the

provisions of this Chapter" (the title of this Chapter being "Pisgutes and
Default").,
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Mmasi-legislative pbwer of TICAO

Tven if it is conceded that there is an obligation on the part of
ﬁhe membgr States to implement such regulations, it does not necessarily
w*‘{gllowwthét such regulatory powers elevate ICAO to the positich of an
intéfnational 1egislature. At the beginning of this survey, it wgs
pointed out that thé’use of the term "inﬁernational legislation" is
justified only if é majority is ;lldwed to impose its will npon a dis-
genting minority which is bound to follow the majority decisioh. The
examination of the relevant provisions of the Chicago Convention, however,
bas shown that the contracting Stetes are free to a considerable éxtent
to depart from ICAD regulations. In conseguence, ICAO's regulations
~are mere recommendations and as such ICAO's ragulatory ppwef is only of
a “quasi-legisiative“ charactereo. This view, while shared by some dis-
tinguished participants of the Ch;éagq Conferenceél, has also its oppor
nents. Thus, certzin commentators contend that ICAO regulations possess
a binding force and therefore iCAO is a true international legislapurééz.
But one should note that a great deal of controversy on this question -

mirht be attributed to the confusion which exists in regard to the proper

use of the term "internationel legislation™.

60

"Legisletion minus quem perfecta™ in the words of Ros, op. cit. supra note
45, at 29; Rogsenmoeller, at 156.

61 Latchford, "Comparison of the Chicago Aviation Convention with the Paris

‘znd Habana Conventions®, 12 Dept. State Bull., 420(1945); Morgan, "Inter-

netional Aviation Problems", 12 Dert. State Bull. 702(1945); Pogue, Hear-
ings at 197; Warner, id. at 257; and "The Chicago Air Conference", Blue-

print for World Civil Aviation, 27(1945).

62
- Ambrosini as cuotad by Ros, op. eit. supra note 45, at 25; Le Goff, The
Present State of iir Taw, 14(1956); Mankiewicz, Festschrift, at 9l.
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5) International 1egislatio; over the High Seas
, B . :
In the introductory’anaiysiavof the term"internationél,legislation"

it was argued that ICAO éoséesseg legislative power with reference to thre
regulatibn.éf flights over’ﬁhe Bigh Seas. According to our definition of
"international legislation", the regulatory activity of internationzl or-
ganizations acquire the status of "international 1egislgtion" only if the
regulations_are adopted by a mejority decision and asre binding on 211 mem-
ber States, dissenting membérs included. The first condition is fulfilled
in vieﬁ of Article 9Q(a) of?ﬁhe Chicago Convention which permits thre adop—'
tion of regulationé by vote of & gualified majority63. The reguirement
that the regulations world come into force only if they are hot,rejected

by a majority of contractiné‘States, zlso réflects the majority rule. The
second Qondition, namely the hinding foice of ICAO regulationé, is fulfilled by
virtue of = stipulation in A§ticle 12 of the Convention which reads: "Over
Ethe high seas, the rules in force'shali be those estzblished under this
GonV%ntion". Accordinglﬁg é&e rules of flight aﬁd manoevre ovef the High
,Seas as established by ICAO”%ré binding on =11 TCAD member States. In view
-of this exceptionazl binding force of ICAC reguiaticns, the Counecil iﬁser£éd
an evplanatory stateﬁent in the Foreivord to Annex 2 (Pules of the Air) as

follows:

63

™ajority decision™ - statement made by Carroz in his survey "Irterna-
tiocnal Legislation on Air Muvigation over the High Seas"™, 26 J. Air L.

& Com. 152 (1959), ic inexplicably translated as "(einfzchen) Mehrheits-
. beschluss® in "Die internationale Gesetzgebung fuer die Tuftfzbrt ueber
hoher See", 8 Zeitschrift fuer Tuftrecht, 4 (1959).
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 "Flight over the high .seas..—- It should be noted that

the Council resotved,'ihmgdopting.ﬁnnex 2 in April 1948

and Amendment 1 to the said Anrex in November 1951, that

‘the Armex ronstitutes Pules relating to the flight and .
menoevre of cirerzft within the meaning of Article 12 of the
Convention. Over ike high ssas, therefore, thése rules upply
without exception"t4,

The "Rules of the Air" (Annex 2) for flights over the High °~au mist
be zprlied in their orlglnal form as established by ICAOD, nu no Jeparture
from them is permitted. On the otker hend, each State is free to ~pply its -
national regulatioﬁs in éddition to Annex 2 if such regulations are not in
cdnflict with Annex 2, end are compatible with the principle of the "free-
dom of flight over the High Seas"és. |

In connection Wltk the: mbovc prlnC1gles -~ the binalng force of Annex
2 and the fresdom of flight over the High Seas -- it is of interes t to con-

sider briefly the problem of certain national regulations relating to the

S4 Forerord to Annex 2 (Pules of the Air), 4th ed., 1960, =t 5. For the
discussion which took place prior to the adoptlon of +his cln use, see
ICAO Doc. 5701-6/'672, at 57-60. \

65

This pr1n01ple“coulc be concluded by argumentum e contrario from Art. 1
and 2 of the Chicago Convention and appears to be implied in Art. 12. It
is codified expressly in Art. 2 of the. Conv:ntion on the High Seas (1958),
re-affirmed in Art. 3 of the Convention on the Continental Shelf(1958),
end could be concluded by argumentum e contrario from Art. 24 of the Con-
vention on the Territorial Sea and the Contiguous Zone (1958). One should
note that the Soviet doctrine, too, considers aviation zbove the High CSeas
as free (Textbook on International Law, 2nd ed., 1957, at 241). With re-
gard to Soviet pructlce, see the diplomatic note of Febr 11, 1961, as tub-
lished in 65 Rev. G&n. Dr. Int'l Publ. 407 (1941).




identification of foreign sircraft in ocesnic areas not subject to national
:overeignty66.‘ These icdentification rules were established in 1950 by the
United State867,in 1951 by Canada68, and in l956.by,l"rancé69.” The US

"Air Defense Identificatiqn Zone" (ADIZ) and the "Canadian Air Defense
Identification"(CADIZ) ovér the Pacific and Atlantic are still iﬁ existence,
whereas the French "Zone-d'Idenﬁification" over the Mediterranean has been
abolished. Apaft from the question as to whether such national regulations
are in accordancé with general intérnational law, fhe questioﬁ arises as to
whethgr theée'national regulations are compatible with fhe rules of Annex 2
and thus with Article 12 of the Chicago Convention. There can be no doubt
that those national regulaticns which are épplicable over the High Seas

and which are in conflict with the "Rules of the Air" of Annex 2, are

66 Cooper attributes "a very debatable valldlty" to these regulations (as

quoted from a lecture given in Wov. 1963 at the Institute of Air and
Snace Law). MacKneson refuted in his thesis the zllegation of Murchison
{The Oontiguous Air Spaee Zone in International Law 77 (1957))that the
American and Camadian zones are compatible with international law; Free~
dom of Flisht over the Hish Seas 57 (thesis MeGill, 1959). Also Martial
is of the opinion that "it miy be difficult to re"oncile Canada's atti-
tude in the application of these regulations with Article 12 of the
Chicago Vonvention and the Principles of freedom of geas"; 30 Uznad.

Bar. Rev. 268 (1952).

67 At present "Security Control of Mr Traffic®, Pzrt 99 of the Federal

Aviation Regulations (1963). :

68 At present "Control of Air mrafflc Order", Air Navigation Order, feries

v, No. 14 (1961).

69 cee 65 Rev. G&n. Dr. Int'l Publ. 607/608 (1941); and WcDougal asswell
. & Vlasie, La@_and Public Order in.Space 310 (1963)
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violative of the provisions of the Convention and should be objected to

by the contracting State§7o.

One should note, homever, that asccording to the principle "pacta
tertiis nec nocent nec Arocunt" the legislative authorlty of ICAO is nec-
essarily confined to member States and does not have force over non-con-
tracting States7l. This is pgrticularly,true bonsidering that ICAO'S-“
lnglclatlve power is of a deleaated nature and not or1g1nal72 | This was ‘
rightly pointed out by Cooper when he said that "the parties to the Con-
vention ;é sovereign States héﬁing each the right'to regulate the flight
of its omm aircraft over thé higﬁ seas, have together delegated that
righttto the International Gﬁvil Aviation Organizationvcreaied by the

Convention"T2.

6) Implementation into national law

In the beginning of thi§ survey it was pointed out that the Imple-
oo i
mentation of international :Fgulations into municipal law forms an. indis-

pensable part of the process of internaticnal law-making. Ini ICAN'S law- .

.70 As Caelkins Jr. pointed out, under the American and Camadian rules, for

example, the adherence to the flight plan with a fixed cruising altitude
is mandatory. This could wery easily conflict with the international
rules of Annex 2, which call for eruising at a constant indicated alti-
tude at = fixed barometric setting of the altimeter. Ses Calkins, ‘Book
Review of Murchison, in 24 J. 4ir L. £ Com. 372 (1957).
' ?1 But see Drion, The Second .Chapter of Part 1 of the Chieago Corvention'
K ' An znalytical Comment, (Research Paper McGill, 1953), at 102.
72 Contra Manklew1cz who considers it zs a "pouvoir originaire cdu Conseil";
see "Le R81le du Conseil de 1'0ACI comme Administrateur des Services de
Navigation a®rienne", & Rev. Frang. Dr. Adr. 223 (1954).
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making process ﬁe saw aﬂ illustration of this principle. In examining
the process of implementatlon of ICAN's revulatlons, the mednlng of the words
"become effective", as appeared in the Paris Conventlon was analysed It
was seen that such regu}a@lqns'became_effectlve only on thre 1nternat%onal
level, and ﬁhai they created aﬁ obligﬂtioﬁ for the memﬁer States to im-
.blemeqt them. ' Therefore the regulations Had no "automatlc“ legal e”‘ec+
on the ﬁunic1pal level, Th;S*c0n01u51on was confirmed wken we examined
the practice of tﬂe membé;‘Sfates of ICAN, who, in order tovgiéi& ad'hoc_
implementétion of each reguidtidn, implemented them by referring to them

a priori.

The seme is true with regard to the regulatiOns.whicF ere ;romuigated
under the Chic.go Convention. Following the Paris pattern, ICAO's regu-
ﬁiétions do not require ratification by States74. Fowever, as rointed out
béfore, they become effective m@nicipally only after implementation into

national 1aw.75

The requirement of implementation was made clear wken the Council urged:

the contracting States to "introduce the text of such regulatory standards

Cooper, "Passage of Spacecraft through the Airspace", Paper submitted
for discussion at the International Institute of Space Law, fAth Colloruium,
 Sept. 1943, at 7/8 ‘ -

74
TLe Goff, "L'Orgun1satlor nrovizoire de Chicago sur ltiAviation ecivilen,

2 Rev, (Zn. Air 6-4 (19 46) It appears inexplicable that Leg Goff ctates
in a later study the contrary; see "Les Annexes technicues a 1@ Convention
‘de Chicago", 19 Rev. Gen. Air 153 (1956).

75 S;. Alary, at 28. Ros rigktly stated that "l'acte interne est toujours
necessaire®; see Ros, op. cit. supra note 45, at 34. Contra Le Goff who
ﬂtated that "les modificaticons sux anrexes s'inecorporent i&aiatement &
Lilevlslatlon de chasue utat", see Le Goff op. cit. (195¢), at 153.
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into their fdational regulations, as mearly as possible, in the wording and
- ' -

76

" arrengenent employed by ICAO!

Iﬁ our previous discussion it was shown that the requiremsnt of imple-
‘mentation was under the Paris Convention met by various methods. The method
used by most of the membernsﬁates'of ICAN was the delegation of legislative
powers to the executive organs which were authorized to implement such re-
gulations by "Orders in Coﬁncil", "statutory ordersﬁ, br "execvtive orders".
The same method is applied by the majority of ICAO States whose air navica-
tion acts authofize the Miﬁister of Transport or the Director of Civil Avia-

tion to implement ICAD regulations.77

An interesting ?xample of this method isvthe incorporation of Anﬁex 2
"(Rules of the Air) with regard to its application over the‘High Seas into na-
tional law. This may be il}ustrated by an excmination of the Canadian law.
The Cenadian Minister of Transport is empowered "to mnke regulétiohs to con-
trol and regulate zir navigation" and in this capacity has extended the ap-

78

plication of Armex 2 to flights of Canadian aircraft over the High Seas:

76

AC 2, 26. Underlined by tle author. A similar clause is inssrted in the
Foreword to each Annrex (under the heading 'Action by Contracting States!').

For exzmple, in France Annex 2 (Pules of the Air)is incorporated by a"Décret",
Annex 6(Operation of lircraft -- International Commercial Air Transport) by
npr8tés", and Anmex 14(Aerodromes)by s simple instruetion issued by the
Minister of Aviation;see Merle, "Le Pouvoir réglementaire des Institutions
internationales", 4 Anmuaire Frang, Dr. Int'l 357(1958);see also Dinh, "La
Constitution de 1958 et le Droit international"™, Rev. Dr. Publ. & Sci. Pol.

en France & Ziranger 55 (1259); Minist¥re Publ. et Administr. des Dovecnes -s.
Schreiber et Air France, 11 Rev. Franc. Dr. 48r. 255 (1957).

' Section 4, para. 1 of the Aeronautics ActjRevised Statutes of Uanzde. 12 (1952).
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"A11 Conadian eircraft in flight over the high seas
shall comply with the Rules of the'Air contained in
Annex 2 to the Convention as amended from time to time"79,

The stipulation that Annex 2 as amended is applicable over the High Sees,
congtitutes an a priori incorporation of =11 further amendmentskto Annex

2 into Canadian law.

IV) Problems of Interpretation

Although the Chicago Convention provides a'very flexible deviée for -
the fulfilment of ICAO's ragulatory functions, oné shou1d note thet its
wording is not‘always cléar. The Convention was nét drafted with thet
degree of cure that could; on the one hand,‘avoid inconsistencies in the
use of certain terms, andion the.other, provide the necessary links be-

tween Chapters and articles.so

.ICAO has,thérefore, since its beginning,
been faced with the task of ihterpreﬁing~the Convention whenever doubts
arise. In this task it relies more on the ratio legis of the ?rovisions
concerned (and thus on the travaux prgbaratoires) than on the mere_texﬁ

which is sometimes rather confusing; it applies the functional method of

interpretation and not the literal method,

1) Adoption of bi:andzat:r'ds.:unc‘ze: Articles 25, 26 and 35

In the articles of the Convention dealing with technical matters,

9 Section 500 of the Air-Fegulations; 95 The Canadian Gazette 52 (1941),

Similar provisions appear in-ihe Federal Aviation Regulations of the USA

(Part 91, Sect. 1) of 1963 apd'in ‘Alr Navigatien Regulations of
stralia (Section 6 Parggr 952 Lo
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two different words are used. In‘those cages where ICAD is emporered to
promilgate "Qtandurds" the .term "estcbllched" is appliedgl, whereas in
the case of "Recommended Practices" the term "recomﬂended" is a pliedsz;
Thus the cuestion zrises as-to whether ICAO is entitled to "e.établish
?Standards" under Articles 25, 26 and 25 of the Convention, where only
‘;gﬁe‘ﬁbrd»”recommended" has'béen_usad. Lccording to the literal interpre-
égtion, the énswer should be in the hegativeSB. However; it”ﬁight bel
seid that under the general terms of Article 37, the Organization in any
gi§en case is entitled to adopt either "Standards",‘"Recommendéd Pfacticés"
b; "Proéedﬁres". But this §rguméhtation could not‘éhanée the conglu§ion

drawn from the literal interpretation, since the principle "lex specialis

derogat legl generali" is a rule of treaty interpretatioﬁ.

Thé bnly wgy to reject such reasoning, is to refusé‘the assoéiati@n
of the word‘”recommendedv with that of “Récommended Prectice". Such view
would appear justified in the light of the legal status of ICAO's regula-
tionévwhich in any case have a mere recommendatory ‘orce84 ﬁStandards"

s well ag "Recommended Dractlces" are tkus blndlng upon . contruct1n~ :

State only if that State is willing to be so bound._ The promulgation of

€0 See-Drion, op. cit. suprs note_66.

1
8 A.rt. 12, 23, N\/" 3 -3 a,nd 38.
‘82'Art. 23 and 28 in addltlon to Art. 25, 26 and 25, For the scke of com-
pleteness one chould note that the ~ord "prescribed® is used in Art. 29 and
3L ‘ S :

o
L)

4 Cheng, &t ’47/148 He ie the only rrlter éeallng Wltb this question.

“vcent under Art. 12 (High Lcus)
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"Standards® under Articles 25, 26 and 35 therefore does not interfere

with the sovereignty of the States, nor does it constitute an exercise of
regulatory power ultra vires. It seems that the Council of ICAO took the
same position when it adopted "Standards“ for Annex 12 | (Searéh and Rescue)
| which relates to Article 25, and "Standards" for Annex 13 (Aircraft Accident
‘Inquiry) which relates to Article 26.

2) The amendment of Annex Material

The referencesl made in Article Si(1) and k(m) to Article 90, and in
Article 90 to Article SL(1), constitute one of the most poorly drafted
cross-references in the Chicago Convention. It should be recalled that
the first sentence in Article 90(a) prescribes the procedure for adopting
Annex material which requires a two-thirds mejority-at a special meeting
‘of the Council®®. This first sentence of Article 90(a), however, mentions
only the adoption of Annex mterial, whereas ._t.he éecond sentence in Ar-
tiocle 90(a) and Article 90(15)‘ ciearly dﬁstinguishes between the ad.bﬁ ion
and the amendment of Annex material. Moreover, the first sentence in
Article 90(a) refers only to Article 5u(1) which deals only with the adoption
of the Annexes, and no reference is madevto Article 54(m) which deals with

the amendment of the Ahmxesaé.

85 _ '
For the text of Art. 90(a), see p. 133 supra. Art 90(b) reads as follows:
"The Council shall immediately notify all contracting States of the
coming into force of any Annex or amendment thereto",

6
For the text of Art. 54 (e and m), see pp. 132/133 supra.
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It might, thereforé, be concluded that only the adoption of new
Annex material recuirec the procedure as laid domm in the first sentence
of Article 90(a), whereas the amendment of existing Annexes may be done

: 87
under Article 52 which requires only a simple majority . Fowever, this

2388

interpretation cannot be suprort » a8 there are three arguments against

- it. Firstly, the travaux préparatoires clearly contradict such an inter-

g9

preiation . Secondly, Article 54(m) does not prescribe at all the pro-
ceduré for'the adoption cof -mendments to technical regulaticns, but only
obligesﬁtﬁe Uouncil to "consider recommendations of the Alr ﬁavigation Com-
mission‘for amendments of the Annexes". Thirdly, Lrticle 54(m) refers ex-
pressly_to the procedure qf Chepter ¥X which consiste of Article 90. One
must therefore agree mith the pr§yailing opinion90 also Supported by the
przctice of the Council?l accordihg to vhich zmendmente to the Annewes

L4

&7 For the text of Art. 52, see note 39 supra.

88 This interpretation iz advocated by Cheng, =t 65/45; Matessco-Matte,
et 196; Hosenmoeller, at 140. :

89 See p.119 supra.
90 Bowen, "Chicago International Civil Aviation fonference", 12 George

Wash. L. Rew, 314 (1945); R.Y. Jennings, "Some Aspects of the Inter-
national law of the Air", 75 Recueil des Cours de 1'icad. Dr. Int'l., 552
(1949); Oppenheim-Lauterpacht, Internatiopsl Law 1012 (2th ed., 1955);
Parry, "Constitutions of international Organizations", 23 Brit. Yezrh,
Int'l L. 460 (1946); Riese, Luftrecht 118/119 (1549); Ros, op. eit. surpra
note 45, at 27; Shawcross & Beaumont, note h at 48; Mijesinbz, at 110.

l .

-
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, ' 92
. are subject to the procedure of Article 90(a) in toto .

' 3) The number of votes required under Article 90 k

As we hzve seen, accordiﬁg to Artiele 90(a) of the Cdnvenfidm, the
adoption of Annex material re@uires "the vote of two-thirds of the Council",
But it is not.clear as to whether’the two-thirds majority required is that
of those présént and voting, or of the total membership of the Council.

In gxamining this guestion, one should bear in mindwtﬂe re3p§nsibility

of ICAQ in exercising.ibs'1egislative and guasi-legislative poﬁer to

adopt the important Anrex materisl whick in fzet will imrose a burden on
itsimembers; - The imrortance of this la -making function is illustrated by
the requirement of a spgcial.meeting of\ﬁhe Council for the adopfion of
such meterial, it appears appropriate therefore to require a two-thirds
majority of the total possible vote-of the Ccuncilgz. This is,;indeed,

the interpretation given by the Council which decided that

“ The follewing statement by the Council seems to contradict our con-

clusions: "Amendments to the inreres should be carried or lost by a
simple mejority of those present and voting" (AC 2, 27). This confusing
statement could be understood only if one reads the Yinutes of this

" Third Session of the Council which took nlace in 194%. At this Sessionm,
the Council had to adopt five new Annexes, and not one single amendment
to existing Anrexes (ICAOQ Doe. 5701, C/672, at 12/12). .The =zhove state-
rnent, therefore, referred only to amendments which ﬁeré'sugéestedﬁby
Council members in order to improve the wording of the regulations as
recomrended by the Alr Navigation Commission,

92 2
“ Rosenmoeller, at 128/139.
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"tThe vote of two-thirds of the Couneil! reguired
‘under Article 90 for the adoption of an Annex should
be interpreted as the voke of tro-thirds of the total
memberchip of the Counciln?%, :

L) The date of applicability

It will Ye recalled that the ICAO regulations become effective on the
national level only after they are implemented municipally. Cbnsequently

the wording "become effective"™ in Article 96(&) refers only to the lesal
effect of the regulations on the international 1eve195. In this con-
nection the cnestion arises as to +hether the different wording in Ar-
ticle 90(b), namely, that "the Council shull immediately notify =11 con-
tracting States‘of the coming into force of any Anmex or amendment thereto",
refers to the same déte as above, or to a later date?®. Tt would seem

thzt the Uouncil when acting under Article 90(b), is referring to thevnqp-
disappfoval as reguired under'pafag;aph (2) 2nd thus to the same daté a8
envisaged.therein. The contrary interpretciion could be ucteld only 1f.
varegraph (b) ic interpreted as "coming into forceﬂ on tre municipal level,

S1ch legal effect, however, requires action by eack member State. Only

the States, aznd not the Council, could render ICAO regulations applicable

9
‘4 ICAO Doc. 5701, /672, et 12; AC Z, 27.

5 :
The text of Art. 90(s) is cuoted on pJ3B supra,

This question was discussed at length by ICAO. Council study zroup: C-Wp/
'1380; C-"P/1411; Legal PBureau: C-"7/1414; ‘ir Navigation Commission: AN-
TP/339; C-TP/1219; Seecretariat: C-TP/1235; C-"P/14/2; for the discussidns

in the Council, see ICAO Doc. 7328, C/853, at 169-172, 181, .193/194, and
~ICAO Doe. 7261, C/252, at 161-168,
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municipally . In vies the fact that the Coun011 has no power to

determine the effectiveness of its regulstions on the maniecipal Level

paragraph (t) of Irticle 90 is =l:o concerned 7ith the legal =ffect on
x‘the'iﬁiérnational level, It fol’ows, therefore, that‘ﬂrticlev90(a) and

(b)qu the Convention refer to one =nd the same date.

‘The interpretation provided by the Council confirmes the abo&e reason-—
1ng which 1s ir accordance with the view taken by the Legsl Eureau of ICAO98
Fowever, in addition to the datep of ¢doft10n Lvd effectlvenes the Ceugcil
invented & third date, the "date of applicebility". Thile the period be- '
tween adoption znd effectiveness is meant for filing of possibledisa,ﬁfOVQIQQ,‘
the peri od betreen effectiveness =nd avplicability is meunt for the lmple— |
mentation into natzona1 lax and the filin* of poseible departures. rpkis
perlod betheen the dete of Cffectu.venesc and the date of ayplchblIﬂty var—

ies from two and 2 hkglf mogths to five monthsloo.

- 5) DProblemg under Article 12 df;the Convention

Irn examining the legislative role of ICAO over the High Seuas, We‘
dealt nrev1ously ;1uh the third sentence of Article 17 and ascumed thatb‘
“Mthe rules in force" over the‘ngh Seas arefthose as established by ‘nnex
2 (Ruies df'the Air). BHowever, the reading of irtiecle 12 as a vhole raises

certain doubts in thie respect. Article 12 reads zs follows:

o7 '
 The delegcte of the UK rightly pointed outthls aspect_ ICAD Doe. 7328
C/853, =t 193. Seé also ICAO Doc. 7361,.0/852, at 161/162.

®
%9

Cee note 90 supra.

A2-Ree. & (ICAO Doc. 7670, =t 103). : -

[PRIE I P e
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“Ea¢h contract¢ng Qtate undertakes to adopt measures
to insure that every aircraft flying" ovf”_or menoevering
within ite territory and that every aircraft carrying its
nationality merk, wherever such aircraft may be, shall

. ‘comply with the rules and regulations relating to the flight

* and magnoevre of ulrcraft ‘there in force. TFech contracting,

. Btate undertakes to keep41ts om regulations in these respects
uniform, to the sreatedt poscible extent, with those established

~ from time to'tlme under this Convention. Over the high seas,
the rules in force shall be those established under this Con-
vention. Each contracting State undertzkes to insure the pro-
tection of 21l persons violating the regulatione r~hpllCable.

It may be argued that the interpretation of the scope of the wording

"rules in:forcé" is limited, if one‘relateg such rules only to Annex 2.

- If such a limited 1nterpretatlon is not f0110wed‘ thenva‘poséible coﬁ—
:sequence will be thdt the pTOVlSlonS relatlng to the rules over the High
Seas should be interpreted to rgfer to all the rules and regulations what- -
‘séever which have bgenrestéﬁlisﬁed by ICAO for the international opera-
tion of civil aireraft. Tﬁis view, which appears'to bé held‘only by‘Professor‘
»MeyerIOl, cannot be supported. It wpﬁld‘be con§rary\to the prinqiples of
, interpretatién to iéoiate-the third sentence of Article 12 from its context, -

partlcularly since Article 12 has not been sub divided into pgragrapkslo‘

Another J0531ble consequence of rejecting the limited scope of appli-

catlon lS~that the wording "rules in force" should be interpreted to refer

100 The perlods are indicated in the Foreword to esch Annex (under the head-

ing 'Historical Background'). See 2lso A7-9 (ICAO Doc, . 7670, at 209).
_ ICAD Doc. 7464 - 6/871, at 96. (also in AC 21, 11), and C-wP /2884,
1 _
a Fe includes, for instance, the regulations ralaulng to the registration
of aireraft, and the licences of personnel and airvorthiness., Sze Meyer,
"Strafbere Handlungen an Bord von Tuftfzhrzeugen in Hinblick auf den
Pericht des Unterausschusses des 'Legal Commlttee’ der ICAO" 6 Zeitschrift
fuer. Luftrecbt 178 (1957); ¥rench translation id. at 179.
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to thé "rules and regulations relating to the flight and mznoever of
aircraft" 2s mentioned in the first senténce of Article 12.. Thus the ~ues-
tion is raised whether certain provicions of fnnex 11 (Air Traffic Cer-
vicés)? dealing undoubtedly with ﬁthe flight and manoever of esircraft"”,
forﬁ part of the‘ﬂruleé in force" over the High Seas. The answer to this
question appears to be in the affirmativeloB. This is so because the third
.sentence of Article 12 clearly deals with ihe same kind of rules as the
first sentence thereof. Hence, the relevant regulations of Annex 11 should
be applied in toto and without possible departures over the Figh Seas. Here
a SpeCﬂﬂnpnoblanarises;’states which provide air traffic services over the
‘Bigh Eeas would Eave twé different sete of air traffic services regulations,
one ezprlicatle to their.ngtional zirspace (proba*ly with departureé from
ICL0 rules), =nd the other to the airspace over the High Seag where they
provide sir traffic serviées (witkout departures from ICAD rules). Tt

mzy be said that suck a s;tuation would ereate certain difficulties for

tke States concerned. The Air Nevigation COﬂ%iSSiOH therefore sugrested
that a State départing frﬁm cértain provizione of Annex 11, chould be able
to continme to do o vhile providing =ir traffic services over the High\
ceas'C%, The Council followed tre view of the Air Nevigation Comﬁission

and inserted the following clauvce in the Poreword to ‘nnex 11:

102 Carroz, op. c¢it. supra note 62, at 163.
e} X .
192 1040 Doc. 7027-2, €/814-2, at 29 (para. E1).

104 ' ~
ICAO Doe. 70327-2, €/814-2, at 29 (para. 77).
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e Stondards and Recomramded Practices in Avmex 11

1y in those parts of the cirspace under the jurisdiction
o Contreoctirs “tats ~herein Air Traffic Services

are providsd «nd also vherever = Contrazcting State

Services over the bhigh seas or in ‘irspacte of undeter-
mined rovereignty. A Controeting Stete zcrerpting such
responsibility may aprly the Standards and Recommended
Przctices in = manner consinstent with that adogted for
zirspace under its jurisdictionnl05,

Tric provision corresponds té tke clause in the Foreword to Annex 2,
~tich identifies the "rules in force" over the Righ Seas with the rules
as embodied in Annex 2105, This decision of the Couhcil, though it de-
parts from the wording of Article 12 of the Convention, was never con-
tested by any of'the“membefs of ICAQ. This may'be due to the fact that
the Council appears to be entitled to restrict the scope ofbthe eppli-
cation of its regulations, if the promotionlof Qafety and efficiency of
intérnational aviation requires such action.b As the Chief of the Legal
Pureau of ICAO stated, the rules and regulations relating to the flight

and manoeuvre of aircraft are any rules that the Council designate =s such107,

V) Problems in the Process of Irplementation

Tn e2ddition to the nroblems of interpretation, ICAO is 2lso fuesd vith
the problem of those Stetes which fail to notify treir departures or‘re—

fuse to implament the regulations at 211108, mith the adherence of States

105 poreword to Arnex 11 (Air Treffic Services), 4th ed., 1960, at 5.
106 See p3 supra.

197 1640 Doc. 7037-2, €/814-2, at 20, (par=. 81).

108 | |

A7-T®/27 TE/3; A7-9(ICAO Doc. 7670, at 208/209) end A7-10(id. at 209).
Seealso Al0-29 (ICAO Doc. 7707, AlO-P/16. at A5/.L6).
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from the developing arewus of the world, this problém hecame even more
u?gentlog. The factors responsible for the unsatisfactory implementa-
tion of ICAO regulations would seem to include the lack of ;ffectiVe |
,‘ﬁacﬁinery within a State for administering ecivil aviation, lack of funds,

and lack of trained ﬁersonnel, hoth at the managing and operating 1évelsllo.

In view of these difficulties with which some member States of ICAO are
faced, ICAO advanced its program of technical assistance, and the Council
established = special "Implementation Panel" for controlling the imple-

mentation of its regulatory materiallll.

One should note, however, that the above‘aifficulties are by no
means 2 criterion for the evaluation of the‘Chiczgo Convention in comperg-
sén with the Paris Yonvention. On the contrary, the difficulties would
have arisen in en even more serious form under the Paris Convention where
-- a8 & rule —- the regulations were strictly binding, and only in excep-

tional cases recommendatory.

Hzd the Paris Convention survived the Chicago Conference and achieved
universality, it is virtually certain that, hec.use of the large member-
ship of developing countries, the regulations of ICAM =zlszo would tave lost

to a large extent their binding force.

10
> MA4-"P/51, TE/2, 2t 7 and 9.

10 - :
' A10-TP/18, TT/4, at 7.

11 Memorandum on ICAO, 2nd ed,, 1960, at 17; and 4tk ed., 1963, at 20-22.
The importance of controlling the implementation rather than rromuleating
ner regulations was emphasized by Resolution #8 of the 7th Assembly _
which established directives for the regulatory policy of the Council;
A7-8(ICAO Doc. 7670, at 208); c=ee alno AL0-27(ICAO Doc. 7707, 110-7/16,
at 42/44); ICAO Doc. 7966, A12-EX/1(Report of ‘the Implementation Penel);

- A12-16 (ICAO Doe. 7998, Alz. .at-28/29), .




vI) Conclucions

For the sake of completeness we have discussed in this eurvey cer-. .
~ tain pro&isions of the Chigggo Convention both of minor and major im-
portance. In most of th¢~€§$é§ we'follqwed an intefpfetation that clari-
fied the text of the Conveﬁtion in reference to the intentions of the
travaux préparatgires. Thu??éhﬁinterpretation Wes avoided that would
be}contrary_to the intentionégpf the dréfhers. The Council, too, ap-
rlied the same functionalvmgﬁhbd of interpretation, aﬁd refused to re1§
oﬁiy on the text of the Convéntidn for purpose of inter%retation} -It‘ i
was further shown that the Céuncil restricted the scope of i;s interﬁa—'
tional legislation when it canfined the binding force of its(reguigiions
over the High,Seas only to Aﬁnéx 2 (Rules of thé Air), bécause such action
appeared opporfune in order £o procure safety and efficiency in igter~

national aviation.

Apart from the’probleﬁs'which arise from the inexact wérdingiof the ..

Chicago Convention, and despite certéin difficulties inf@he procéSS 6f;

~ implementation, the proéedure that wasAadopted at the Chicagb Conferenpgb
for tﬁe preparation of intcrnational regulations, appears to constitute
an excellent device in the rands of the Council for the~fuifilment of
its regulatory functions. The success of I0AO in these functions is
manifested in the high degree of uniformity which Tas been ochieved in
the various national 1egisla£ions throughout the world.‘ Another indica-

tion of ICAO's success is its zlmost.universal membership, the USSR and




some other States of the Eastern bloc heing the only abstathersil?,

One,shoulﬁ recall that such a world-iide membership was not attained
“under the Paris Convention»beaéhse of political obstacles. This wsas an
important reason for conVéﬁingithe Chicago Conference and expl=zins why
thig Conference departed from tﬁe Paris modei,-when it reblaced the leg-
islative authority of ICA i ua gi-legislative comﬁetenéé of ICAC. In.
doing so,vthe Chicago COﬁference tosk into account the reluctance of
some'ététes, particularly that bf the United State3113, to delegate le-

aislative powers to @n internationsl organization.

From an agademic.point ofjview; one may regret that such o retrograde
- step was teken which sucrificed the most ;rogrqésive rechinery of inter-
nationél 1aa—making, and théreby replaced intcrnatidnal legislation by
1nternat*ona1 quasi-lezislation. Tt iS'thérefore not curprising to find

& ~ood dezl of criticism on this aspect of the Chiczgo Conventiontl4, How-

ever, the price of sacrificing the legislative method had to be paid in

There are presently 103 menber States. The abstention of the USER is
commented in the textbook on International Law, 2nd ed., 1957, &t 244, by
tre following pacsage: "Tre 1944 Tonvention in many respects roriradicts
stzte sovereignty over zir space :nd cives legzl force to the domination
of international zir wutes by these capitalist countries —- zhove 211 the
United States -- which have a more highly developed cviation."

Jores, "Amending the Chiczgo Convention and its technical Standarde

. Consent of all Member States he eliminated?", 16 J. Air L. & Com, 1

- Latchford, "Comparison of the Cricago Aviation Convention and the P

and Hzbana Conveﬁt*ons", 12 Dept. State Pull, 420 (1945); Terner, Eerr-
ings, at 259.
114 ' '

- Jenks, "Some constitutionzl Problems of international Organizationc", 22
Prit. Yﬂarb Int'l T. 48(1945); Le Goff, "L'Organisation provicoire de
Chicago sur 1'Aviation civile", 9 Pev. Gen. Adr 004(1943), Ms1ézieux,
"Issal sur les cerzctdres et cur la nature du Droit aérien", 2 Rev, Fra:
Ir. A8r, 41(1948);Riese at 111; ;S¢elle,"La Révision dans les Conveﬂt¢uns~
"en rales" 42 Anruaire de. l'Instltut e, Int'l 28 (1942).
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order to achtieve universelity which ig the fundamental objective of the
Chicago Convention, Fence, the new procédure under which ICAO rromulgates
its regulations, does not‘appear neceséarily ~£ a regreésion, hut seems
rather to form zn improved tcchnique of international co-operation hzsed

on optional acceptance of StatesllS.

That is Ey no mezns the only improvement,achie&ed in Cricago. As
indicated in an earlier cheapter, the regulatory competence of ICAN was
of z revisionary nature only. Owing to this limitation, ICAN was féced
with the neceszity of amending the Convention vhen i£ desired to prepare
& ned Annex wﬁich was not providéd for in the Paris Conveﬁtion. In con-
trast ﬁo restrictions imnosed upon ICAN's competence, the Chicago Conven-
tion guthorizeé the Council of ICAC to sromvlgate any regulaticn denling
with any matter "concerned with the cafety, regularity, and efficiency of

. s gllf
gir navigation" -,

It ie ¢ifficult to Imagine on aspect of international
aviation vhich would not £:1l within this general clsus=, since even econ-
omic matters arc related to the aspect of efficiency of air navigstion.
Fowever, the Uouncil has chown cormendable selfeiregtraift in its work snd

promulgated regulations only in such fields vhere univaregal or regional

uniformity was felt necessary or highly desirable.

The thorough preparation of ICAC regulations, particularly the con-

sultation of each member State during their preparatory stage, made it

115
Schwarzenberger, "Reflections on the Law of internationzl Institutions®,
12 Curr. Leg. Probl. 283 (1960).

116
Art, 37 of the Cricego Convention.
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possible that until now none of the Arnexes or amendments or any part‘
thereof has been disaporoved by & majofity of contfacting States or even
by e large number of ctctesll7. Moreover, the good éoaoperation between
ICAO and its members made it possible that most of the departures filed by
the contracting States relate to aspects of minor importance only, whereas
the essential contents of the regulations r=main intact 2nd are implemented

without deviationsli®,

One could conclude in the light of the foregoing that the non-binding
force of ICAO regulaﬁions is no serious.handicap for unifying the law of
international civil aviation. Since the quasi~legislative naiure of
ICAO's regulatory powers seemed to be the appropriate basis for the uni-
versality of the Organiiation, this feature of the Chricago Convention ep-
pears even advantageous'in éomparison with the Paris Convention. Thics

jconclusion is confi;med by the fact that the youngest among the speeizlized
agencies of the United Netions, the Inter-governmental Maritime Conéulta—
tive Organization (IMCO), is contemplating thé adoption of ICAO's regula-

. 119
tory procedure in z new Convention on Facilitation of Meritime Traffic.

-
7 Memorandum on ICAO 12 (4th ed.; 1963).
118

The depsrtures from ICAO revulat_”n are attached =s suprlements to
tle Annexes, PANS and SUTPE. '

115 Erler," Regulatory Procedures of ICAO us a Model for IMCO" 10 MeGill
L. J. (1904) to be published in Mo. 2.
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CONCLUDING OBSERVATIONS -

Although the regulatory fungtions of ICAN and ICAO have already been
summarized and commented upon at the end of each section, a few final
remarks, indiéating the principal differcnces between the Paris and Chicago

systems, would seem appropriate.

It may be recalled that in regard to the amending procedureé, the
amendments to>the Péris Convention in order to be effective required ra-
tificalion by all member States, whereas the amendments to the Criczgo
Convention take effect upon receiving only a certain number of ratifica-
tions. As a result, ICAN (even with its limited mambership of about
thirty States) was faced in contrast to ICAQ with considerable delzy in
bringing its amending Protocols into foree. To illustrate tke point it
vwill suffice to mention that the member States of ICAQ were zble to bring
the amendment of 1961.into force withiﬁ one year, in spite of the fact

that its mémbership‘atithe time embraced more than eighty States.

Another noteworthy change concerns the legislative deviee embodied
in Article 94(b) of the Chicage Convention, which is to be used at the
discretion of ICAD for the purpose of preserving tﬁe uniformity of the
AConvention. However, this improvement appears to be only of theorétical
and'not of practical value, since the Assembly of ICAO never resorted to

this new device.
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Concerning the»adoption of international regulations it was previously
observed that the Paris’Convention rrovided for a binding effect of ICAN's
regulgﬁions, whereas the Chicago Convention zdopted a procedure which
is ba;eé on the optional acceptance by the contracting “tates. This
change from international legislation of ICAN to quasi-legislation of
ICAO may be regretted from a purely theoreticai point of view. But nothing
bettef could be expected in vieﬁ of the United Statesﬁ,attitude‘toward in-
ternational legislation in general and the Paris Convention in particular,
Moreover, the uneven development of aviation throughout the world coﬁsti—
tuted another imporﬁant factor which made a system of non-binding regula-
tions-preferable. One could therefore‘conténd that even if ICAN had sur-
vived the Chicago Conference and géined universality, it would have been
foréed to adopt.thé conceét 6f %on-mandatory regulations.v Such non-binding
regulations, indeed, had alreédy heen established by ICAN iﬁ some_exceptipnal
cases, by resorting to recommendations or escape claﬁses, wherevdifficﬁlties

in the process of implementation had been foreseeable.

One of the most interesting features of the Chicago Convention is the
1egislafive conpetence of ICAD to regulate flighfs over the High Seas.
Only within this limited field, ICAC constitutes an intarnetional legis-
lature. It was shown that ICAO confines its legislative competence to the
"Rules of the Air" as embodied in Anmex 2 to the Chicagd Convention, with
a result that all other rules and regulations for flight over the High

Seas may be established by States unilaterally.




While it is trué that the wording of the Chi@ago Convention ¢reated
‘;SOme problems, nevertheless, the Convention on the whole prpvidesAICAQ

’with an adequate instrument for thé performance of its regulaiqry functions.
This is clearly manifested by the virtugl universality of ICAO' membership
end its successvin achieving WOrld*wide uniformity of aeronautical laws

and regulations.




- LOOD =

Bibliography

. ‘“‘““M'm



- 167 -

BIBLIOGRAPHY

Academy of Sciences

of the USSR
Ambrosini

~ Arbab-Zadeh

Ballet

Belfort de Mattos
Fils

v.d.Berch van
Heemstede

Bernadet
Bourquin

Bouvé

Bowen

Bowett
Brierly

Briggs

Paeas

International Law (2nd ed., 1957)

"Législation et Juridiction compétentes en
Matidre de Navigation aérienmne internationa-
%ggézg-ﬂev.Jur.Int'l Loc.Aér.97 and 145

"L'Universalité du Droit aéronautiqpe et ses

Exigences sous le Rapport de la Légisdation
interne", 8 Rev.Aéro.Int'l 187 (1933)

Dag Verhaeltnis der Weltgesundbeitsorgs
tiop 2u den Mitgliedsstaaten (thesis, H
delberg, 1962)

L'Air et le Droit (1927)

La Création d'une Juridiction Internationale
dans le Droit A 1955 ‘

"Les Modifications apportées & la Convention
aérien internationale de 1919: Sont-elles
suffisantes?" 8 Rev.Jur.Int'l Loc.Aér.537

(1924)
L'0ACIl: Service Public International (thesis
Paris, 1952) "

"R¥gles générales du Droit de la Paix", 35
Recuwil des Cours de 1'Acad.Dr.Int'l 85 (193

"Regulation of international Air Navigation
?nder)the Paris Convention",6 J.Air L.299
1935

"Chicago International Civil Aviation Confe-
rence", 13 George Wash.L.Rev.308 (1945)

The Law of International Institutions (1963)
The Basis of Obligations in International
Law (195

The Law of Nations (6th§ed.,1963)

"The United Nations and International Legis-
lation®, 41 Am.J.Int'l L.433 (1947) |

The Dogctrine of ty of States as applie
in ;gggggat;Qnaiggggééi;agigng (15357_—221——




Barns

Cacopardo

Celkins (Jr)
Cancardel
Carroz
Cassidy

Chauvean

Cheng

Claude

Colclaser

Colliard

Cooper

- 168 -

“Interﬂgtional~Administration", 7 Brit.
Yearb.Int'l L.54 (1926)

"Principes du Droit international public ap-
plicable aux transports aériens", Etudes

pour la Société des Nations (1930)

"The collective aeronautical Conventions anc
the Possibility of their Unification"®, 2
Air L.Rev.207 (1931) T

"Book Review", 24 J.Air L.& Com.113 (1957)

Les Transports Aériens aux FEtats#Unis (1937:

"Internatiqnal>Legislation on Air Navigatio:
over the High Seas", 26 J.Air L.& Com.158

(1959)

"Does the Habana aerial Convéntion fulfil a
Need?" 2 Air L.Rev.39 (1931) :

Droit Aérien (1951)

"The Right to Fly", 42 Transactions Grot.
Soc'y 99 (1957) ,

"Centrifugeael Tendencies in Air Law", 10
Curr.lLeg.Probl.200 (1957)

The Law of International Air Tramsport (196

"Civil Aviation: Current legal Problems in
%he i?ternaticnal Field", 12 Fed.Bar J.89
1951 . ‘

Institutions Internationales (1956)

"Air Trénsport and World Organization", 55
Yale L.J.1191 (1946)

The Right to Fly (1947)

WAir Transport international Legislation",

Collected Papers, vol.l, No.1l1

"US Participation in Drafting Paris Conven-
tion 19197, 18 J.Air L.& Com.266 (1951)

mAir Law & Fileld of international Thinking®
4 Transp.& Communic.Rev.l (1951)




Cooper

Corbett
Corwin

Dehousse

Dendias
Dinh

- Doering

Drion

Eagleton
 Fagg

Garnault,

Garner

Gascon y Marin

Gibson

- 169 -

"Passage of Spacecraft through the Airspa-
ce", Exposé 6th Colloquium of the Institute
of Space Law (1963)

The Constitution and World Oannlggtion
(1944)

Ls Ratification des Traitds (1935)

"Les principaux Services internmationaux ad-
ministratifs®, 63 Recueil des Cours de 1l'Ac:
demy Dr.Int'l 247 (1938)

"La Constitution de 1958 et le Droit inter-
national®™, Rev.Dr.Publ.& Sci.Pol.en France
et Etranger 551 (1959)

"La Convention de Paris et les Etats®, 12
Rev.Jur.Int'l Loc.Adér.385 (1928)

‘“Vorschlaege fuer ein Weltluftverkehrsab-

kommen", I.L.A.Rep., 36th Conf. (1931)

The Second Chapter of Part of the Chicago
Convent : An Analytical Commggt Zresearch
paper McUlll, 1953

International Government (2nd ed.,1948)

"International Air Havigation Conventions ar
the commercial Air Navigation Treatles®, 2
South.Calif.L.Rev.430 (1929)

"Les Conventions et Résolut%ons de Chicago"
1 Rev. Frang Dr.Aér.25 (1947

"La Réglementation internationale de la Navj
gation aérienne", 4 Rev.Dr.Int'l Lég.Comp.
356 and 628 (1923)

¥Nouveau Droit international conventionnel"
%5 Regueil des Cours de 1l'Acad.Dr.lnt'l 652
1931

"Les Iransformations du Droit administratif
international" 34 Recueil des Cours de 1!
Acad.¥r.Int'l 1 (1930)

"Hulti-partite aerial Agreements" 5 Temple
L.Q.404 (1931) -

"International Commission for Air Navigatior
?{ggiyure and Functions", 5 Temple L.Q.562




Goedhuis

Grossmann
Guldimann

Hackworth
Hazeltine

Hene

Henry~Couanniér

v.d.Heydte
Hostie

Hotehkiss

‘Hudson

Ide

Jeantet

Jenks

« 170 =

"Le Régimepiﬁriéique de 1'Espace aérien et
le Développément des Lignes aériennes inter-
?igig?ales", 17 Rev.Dr.lnt!'l Lég.Comp.350

3

Air Law in the Making (1938)
1 ga and Ilnterest I rnati Aviation
(1947)

NQuestions of public international Air Law"

81 Recueil des Cours de 1ltAcad.Dr.int'l 201
(1952)

"Present Status of German seronautical Law"
9 Air L.Rev.128 (1938) T

"Internationales Luftrecht 1950/;1", 9 An-
nuaire Suisse Dr.lnt'l 275 (1952 -

Digest of International Law, vol.4 (1942)

"International Air Law in Ti?e of Peace",
1.L.A.Rep., 29th Conf. (1920 o

ortapt Réglem
gation aerienne du 13 Oct.1919
Voelkerrecht, vol.l (1958)
"Examen de quelques Régles du Droit inter-
national dans le Domaine des Communications

et du Transit®, 40 Recueil des Cours de 1!
Acad.Dr.lnt'l 397 (1932)

Ireatise on Ayviation Law (2nd ed., 1938)

"Aviation and international Law", 24 Am.J.
%n;;'l)L.228 (1930) and 1 Air L.Rev.183
1930

ternational Legislation, vol.l-7 (publ.
;19”3' T ond 1941) elation |
Lg;géggg al dAeron ¢ Organizations and
the Control of Air ﬁav;gatiqg %19357

Les Juridictions Internationales (1958)

"Some constitutional Problems of interna-
tional Organization", 22 Brit.Yearb.Int'l

L. (1945)




Jennings (R.Y.)

Jones

Koo

Kroell

Kuhn :

Kunz

Lacombe & Saporta
de La Pradelle

Latcehford

Latey

Lee

- Le Fur

=171 -

"International Civil Aviation and the Law"

22 Brit.Yearb.lnt'l L.191 (1945)

"International Civil Aviation", 23 Brit.
Yearb.lnt'l L.358 (1946)

"Some Aspects of the international Law of

" the Air“ 75 Recueil des Cours de 1l'Acad.

Dr, Int' 17513 (1949)

Igg_zzggz_ss.ei.La&&zae&iggé;_Lex (1960)

"Amending the Chicago Convention_and its
technical Standards: Can Consent of all Mem
ber States be eliminated?® 16 J.Air L.& Com
185 (1949)

Organizations (1947
aité de Projt internat érien
%f§345 \

"International aerial Navigation and the
Peace Conference", 14 Am.J.int'l L.369 (192

"General internmational Law and the Law of
international Organizations", 47 Am.J.Int'l
L.456 (1953)

Les Lois de 1'Air (1953)

"La Conférence de‘Ehicago“ 9 Rev.Gén.Air
107 (1946) ‘

"Freedom of the Air", Documents and State
Papers, US Dept.of State (Aug. 1948); reprin

ted in Legal Problems of Spaee
Exploration 121 1961

"Comparison of the Chicaﬁo Aviation Conven-
tion with the Paris and Habana Conventions"
12 Dept.State Bull.411 (1945)

"The Law of the Air", 7 Transactions Grot.
Soctly 73 (1922)

' "The international Flying Convention and th

Freedom of the Air", 33 Harv.L.Rev.23 (1919

"Le Développement historique du Droit inter
national®, 41 Recueil des Cours de 1l'Acad.
Dr.lnt'l 505 (1932)




"172-

Lg,Goff

Le Roy

'r~Levi
Little

Litvine |
Lycklama a Nijeholt
‘MeDougal & Lasswell
- & Vlasic

MacKneson

 McNair

Malézieux

Malintoppi

Mance

-

ité g____s_pz__lggg_gg_ngii_Aézlg
1934

L'Organisation provisoire de Chicago sur
1'Aviation civile", 9 Rev.Gén.Air 600 (1946

nLtActivité des Divisions techniques au Sei
de 1'0ACI", 14 Rev.Gén.Air 419 (1951) -

The Prggég _State of Air Law (1956)

"Les Annexes techniques 2 la Convention de
Chicago%, 19 Rev.Gén. Alr 146 (1956)

"International Aviation: Post-war Possibi-
lities", 11 J.Bar Ass'n Colum.40 and 76

(1944)

E!aggmg_&gla_gi__gzlg_gzsgg1zpt;gg (1950)

"Commentary on the Development of the indi-
vidual Articles of the Convantion on Iuter-
national Civil Aviation” P N §
ternational Civil Avi
1948

Précis Elémentaire du Droit Aérien (1953)

"Comments on the Aerial Navigation onven-
tion", I.L.A.Rep., 29th Conf. (1920) -

Law and Public Order in Space (1963)

"The Beginnings and the Grewth of aeranau~

tical Law", 1 J.Air L.383 (1930)
‘"International Legislatdon®, 19 Iowa L.Rev,

177 (1934)

"Essai ‘sur 1§ Caractdres et sur la Nature
%gg ggit aérien™, 2 Rev.Frang¢.Dré Aér.33
4

"La Fonction 'normative! de 1'0AC1%, 13 Re
Gén.Ktz 1050 (1950) \

. International Ay _ggm_T ort (1944)




Mankiewicz

Martial

Mateesco-Matte

Merle

Meyer

Moller

Morgan

Murchison

Nokes & Bridges

Oppenheim-
Lauterpacht

[

- 173 =

"Le R8le du Conseil de 1'0AC1 comme Ad-
ministesteur des Services de Navigation
aérienne®, 8 Mev.Frang.Dr.Aér.223 (1954)

"L'Adoption des Annexes & la Convention de
Chicago par le Consell de 1'Organisation
de 1'Aviation Civile internationale",FEst-

schrift fuer Alex M ", Beitraege zum in-
ternationalen Luftrecht f1954

"Organisation de 1l'Aviation Civile lnterna-
%ioza%e", 8 Annuaire Frand.Dr.lnt'l 675
1962

- "State Control of the Air Space over the
Territorial Sea and the Contiguous Zone",
30 Canad.Bar Rev.245 (1952)

#Le Pouvoir réglementaire des lnstitutions

internationales",4 Annuaire Frang.Dr.lnt'l
341 (1958)

it der Luft a htsproblem (1944)

"Die internationale Organisation fuer die
Zivilluftfahrt", 2 Archiv des Voelkerrechts
428 (1950) |

"The Development and present State of Ger-
man Air Law", 23 J.Air L.& Com.288 (1956)

nStrafbare Handlungen an Bord von Buftfahr-

zeugen ...%, 6 Zeitschrift fuer Luftrecht
170 (1957)

The Law of Civil Aviation (1936)

"International Aviation Problems™, 12 Dept.
State Bull.701 (1945)

"The lnternational Civil Aviation Canferenc

at Chicago and what it means to the America
12 Lept.State Bull.33 (1945)

The Cont Alr Space Zone in lnterna-
ﬁi@ﬂ!&m&éﬂ 21957)

The Law _of Aviation (1930)
Internatiom) Law, vol.l (7th ed., 1948)




fl?‘i-‘

Oppikofer "L!'Aéronautique commerciale internationale
et 1'Adpinistration nationale"”, Etudes pour
la Société des Nations (1930) S

Opsahl ~ "pn international constitutional Law?" 16
Int'l Comp,L.Q.760 (1961) .

Parry ' "Constitutions of internatibnal Organizatio
‘ 23 Brit.Yearb.Int'l L.394 (1946)

Pépin "La Commission Américaine Permanente d'Aéro
nautique™, 7 Rev.Aéro.Int'l 368 (1937)

"Le Droit aérien", 71 Recueil des Cours de
1'Acad.Dr.int'l 481 (1947)

"1CAO and other Agencies dealing with Alir
Regulation®, 19 J.Air L.& Com.152 (1952)

"Development of the national Legislation on
Aviation since the Chicago Convention", 24
J.Air L.& Com.1 (1957

Pignochet

Pittard "L'Adhésion des Neutres & la Convention In-
ternationale dérl&nﬂsvigation Aérienne du
1923

Pollaczek "International Legislation in the Field of
Transportation”, 38 Am.J.Int'l L.577 (1944)

"The United Nations and‘S ecialized Agencie
40 Am.J.Int'l L.592 (1946§

Potter _ Introduction to the Study of International
| Organizations (5th ed., 1948)

"The Classification of international Orga-
?i;at§on", 29 Am.Pol.Sel.Rev.212 and 4@3
1935 : \

"Relative Values of international Relations
Law and Urganizatien", 54 Am.J.Int'l L.379

(1960)
Rasch




- 175 -

'ﬁeﬁter “1lnstitutions Internationales (1955) ,
Rhyne "Legal Rules for international Aviation",

31 Virginia L.Rev.267 (1945)

"International Law and Air Transportation",
47 Michigan L.Rev.41 (1948)

‘Riches ority Rule in Interna 1 Organization
%19405

Riese Luftrecht (1949)
Riese & Lacour Précis de Droit Aérien (1951)
Roper "L'0rigine de la Convention aétien du 13

Oct.1919, son Extenslion progressive de 1922
3 1928 et sa Révision", 13 Dr.aér.557 (1926

"Recent Developments in international aero-
nautical Law®, 1 J.Air L.395 (1930)

"The Organisation and Program of the ICAN",
14 Am.J.lnt'l L.370 (193o§ |

La Convention Aérienne Internationale du 13
0c¢t.1919 (1930

"La Commission Internationale de Navigation
Aérienne™, 1 Rev.Gén.Dr.Aér.31 (1932)

"La Convention Internationale du 13 Oct.
1919: Peut-elle permettre le plein Dévelop-
pement de la Navigation Aérienne de demain?
Exposé (1944)

"Regulation and Organisation of Internatio-
nal Air Navigation®™, Exposé (1947)

Ros "Le Pouvoir 1législatif international de
1'0ACI et ses Modalités™, 16 Rev.Gén.Air
25 (1953)
Rosenmoeller le Int at a Organisation der Zivil-
, : luftfahrt Ethesis Muenster, 1959)
Saint-Alary | Le Droit Aérien (1955)
Scelle L'Organisation I tionale du Iravail et

le Bureau Internatiomal du Travail (1930

"La Hévision dans les Conventions générales
42 Annuaire de 1'Institut Dr.Int'l 1 (1948)

Schaerer "LtUnification internationale du Droit
) aérien"tICo.“ _d'Introduction au Droit




‘Sppgnkman

Schwelb

Schwenk

'Schmarzenberggr

Scott (J.B.)

Seidl-Hohenveldern

Shaweross &
Beaumont '

Sheffy
Snéw

Sohn

Sorensen
Spaight
Stewart
Sudre

- Tombs

- 176 =

,ernatib 1l Civil Aviation Organization
519555 ‘ x

"The amending Procedure of Constitutions-
of international Organizations", 31 Brit.
Yearb.Int'l L.49 (1954)

"Problems arising from the Amendments to tk
Chicago Convention®, 11 Zeitsehrift fuer
Laftrecht und Weltraumrechtsfragen 124

(1962)

"Reflections on the Law of international

~ Institutions", 13 Curr.Leg.Probl. 276(1960)

The International Conferences of American
States, 1889-1928 (1931) and 1933-1940
(1940) '

"Relation of international Law to internal
Law in Austria", 49 Am.J.lnt'l L.451 (1955)

"Transformation or Adoption of internations

Law into municipal Law", 12 Int'l Eomp.L.Q.
88 (1963) _

Air Law {2nd ed., 1951)

‘MThe Air Navigation Commission of the Inter

national Civil Aviation Organization™, 25
J.Air L.& Com.281 and 428 %1958)

"International Legislation and Administra-
tion", 7 Acad.Pol.Sci.Proc.228 (1918)

"Mnltiple‘ﬂepresentation in international
Assemblies™, 40 Am.J.Int'l L.71 (1946)

"Weighting of Votes in an international As-
sembly", 38 Am.Pol.Sci.Rev.1192 (1944)

"Le Conseil Nordique", 59 Rev.Gén.Dr.Int'l
Publ.63 (1955)

"Air Navigation Convention of 1919", 1 Brit
Yearb.Int'l L.183 (1924)

PRegional Aviation Conferences", 2 J.Air L.

29 (1931)

"De 1'Organisation internationale de 1'Avis
tion civile", 1 Rev.Gén.Dr.Aér.5 (1932)

International Organi ation in Buropean Air
Transport l936§ .



"Tr;caud

aybrﬁfobs

Vinacke
de Visscher (6.)

de Visscher (F.)

Vitta

Warner

Npgerdt. .

Wijesinha

g de_la Navi-

"Régles générales du Droit international de
la Paix", 30 Recuell des Cours de 1l'Acad.
Dr.Int'l 315 (1929)

Voelkerrecht (3rd ed., 1955)

~ International Organization (1934)

L Dzoig_lnternagional des Communications
(1924)

"Le Droit international de la Navigation
aérienne en Temps de Paix", 8 Rev.Dr.Int'l
Lég.Comp.182 (1927)

"Les Conflits de Loils en Matiére de Droit
‘aérien", 48 Redueil des Cours de 1'Acad.Dr.
Int'l 279 (1934)

"Le Traité multilatéral: Peut-il étre con-
s1déré comme un Acte 1égislatif?" 6 Annu-
aire Frang.Dr.lnt'l 225 (1960) .

"Convention lnternationale et Convention

~ Pan-Américaine"”, 2 Rev.Aéro.Int'l 490(1932)

"The International Convention for Air Navi-
gation and the Pan-American Convention far
Air Yavigation: A comparative and critical
Analysis®™, 3 Air L.Rev.221 (1932)

"The Chicago Air Conference'", Blueprint for
World Civil Aviation (1945)

"La Conférence de Chicago", 9 Rev.Gén.Air
168 (1946) |

"PICAO at Work", 4, Air Transport 23 (1946)

"Work of the Interim Council of 'PICAO!"N
52 Aero Digest 24 and 148 (1946)

"Deutschland und das Pariser Luftverkehrs-
abkommen vom 13.0kt.1919", 2 Zeitschrift
fuer das gesamte Luftrecht 2; (1928); tran:
lations in 1 J.Air L.1 (1930) mnd 13 Dr.
Aér.169 (1929)

"La Réglementation internationale de la Na.
vigation aérienne®, 3 Rev.Aéro.Int'l 47

(1933)

Legal “tatus of the Annexes to the Bhicago
Convention (thesis McGill, ,



- 178 =

Wilcox zggggat%gégat;on_gg_lnternati onal Conven-

Woolf Interggtional'vaegnment (1916)

Waurth ' "Aéronautique et Administration douanidren,
| = | 3 Rev.Jur.Int'l Loc.Aér.65 (1912)

‘Yakemtchouk "La Révision des Traités multilatéraux en

Droit international", 60 Rev.Gén.Dr.Int'l
Publ.337 (1956) |

Zollmann ~ Law_of the Air (1927)

DOCUMENTATION
Convention on International Civil Aviation, ICAO Doc.7300/3

Documentation Internationale, vol.8 (1931)

Exchange of 1etters between Senator Bilbo and Acting Secretary
Glew, concerning Acceptance of Aviation Agreements: as. Executive
Agreements, 12 Dept.State Bull.1101 (1945

Foreign Relations of the United States, vol.l of 1926 and vol l
of 1929 .

ICAN, Minutes of the 16th Session (1929)
Official Bulletin (1922 - 1946)

Regulations concerniing the Minimum Requirements for Alr-
worthiness Certificates (1938)

International Convention redating to the Regulation of Aerial
Ravigation, Paris 1919 (US Gov.Printing Office, 1944)

1CAO, Actions of Council
Documents and Working Papers
Memorandum on ICAO (2nd ed.1960 and 4th ed.1963)
ICAO Bulletin |

Proceedings of the International Civil Avédgtion Canference, vol..
‘and 2 (publ.l948)

- Reports of the Delegates of the United States of America to the
Sthusifhiend 7th Intermational Conference of American States
w1924, 1928 and 1934)

'Yéarbeok_ofVlnternational Organizations (9th ed., 1962/63)

‘Yéprbooks of the International Law Commission (1950 and 1953)

-





