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PREFACE 

The very general nature of the title reflects the still 
rudimentary impact of aviation on the legal systems of Canada. 
There is no vast reservoir of aerial law on which we can draw 
for guiding rules, precedents, and principles. One of the 
greatest difficulties to be met with by a student of this new 
field of law is that of discovering where to find the informa­
tion he requires. What material there is on this subject is 
to be found scattered in a surplisingly and provokingly, 
haphazard manner throughout statute books, case law roports, 
legal texts, printed documents, pamphlets, periodicals and 
books of the time. 

To this day, there has been no general treatise of any 
considerable worth on the historical and statutory phases of 
aviation law in Canada, which deals effectively with the scope, 
application and trend of Parliamentary statutes and the 
ordinances issued thereunder, particularly as they exist at 
the present time; and which records in detail the existing 
judicial decisions on aeronautics relating to constitutional 
and jurisdictional questions of law. Since there has been no 
worthwhile attempt to correlate these sbatutes, regulations, 
and judicial decisions, the result is that the law of aviation 
in Canada has remained in a state of confusion and uncertainty. 
This utter uncertainty of the law, under which our airera ft 
operate, makes the risk of air transportation incalculable and 
dissuades the investment of capital into tfiis new field. 

The present title, however, is not meant to be a representa­
tion that the contents of the the sis is a full compendium of 
knowledge of the legal and quasi-legal aspects of aerial 
navigation in Canada. While the contents does embody considerable 
original thought and organi;ation, my reliance upon a number of 
previous writers is, neNeDtheless, considerable. There are 
a great deal of defects which is entirely my own, and l can only 
trust thet in a longer work upon the same subject, which l am 
devising for publication purposes, l shall be able to greatly 
improve upon the present short thesis. 

This dissentation represents an attempt to clarify the 
laws of aviation in Canada by providing both the lawyer and 
the layman with a concise statement of the law written in a 
clear and readable language. Technical and economlc considera­
t~_ons are omitted; and it did not seem desirable to have typed 
out as appendices the mass of statutes, regulations and 
judicial decisions upon which the thesis is founded. 



Those vfho reouire inform.ation or minute details, or desire for other 
reasons to co~nsul t the auttori tie s, ~.:iJ"l :rird the ne ce ssar;)' referances 
in the footnote~. 

The aaterial is organized into seven chapters. An introductory 
Ché,.ptel' first sketches the beginnings of aviation in Canada, traces the 
historical develo:;!f'1ent and growth of air- transport, end then concludes 
by outlining the successive domestic Governnent Air Polie! es enuncia­
ted ovel' the years up to the present-dey Air Age. 

The second chapter is concerned ~ith the vigorous l'ole Canada has 
played in an effort to gain a place in international air transportation 
consistent \lith her ge08ra~hical position and meteoric progress in 
aviation. Canada's bi-Iaterel air agreements and the Governmellt's 
international air policy of the last decade receive m~ntion and a 
fleeting,passing glance. 

An attempt is made in Chaptel' three to state the leading principles 
of international air law recognized or created by the Paris Air Navig­
ation Convention of 1919 which is regarded as the LIagna Carte of Aviation 
in this country. AElongst othsr things, a historical sketch as vvell as 
an explanatory analysis of the leading provisions of the Convention are 
eiven. 

The next chapter deais v!it h the historieal growth of federal regu-
18.tive bodies by a cOiuprehensive yet cœl'lpact survey of the diverse 
governo.ental spheres of action and reGulation in the field of aeron­
Buties. The subject of national aeronautical regulations are treated 
briefly both historically and analytically. 

The interesting and fundamer.tal conflict bet',feen the Dominion and 
the Provincial Governments as to the rignt to control and regulate 
aeronautics is, discussed in its entirety by thorougly exruaining the 
leading judicial decisions on this controversial subject-matter in 
Chapter five. 

Cha~ter six is concerned vith an historical and datsiled analysis 
of the leading provisions of the first schedule of the C~rrlaBe by 
Air il.ct -v,rhi ch i s thé forno.l text 0 f the Harsm! COl1ventior:. ,ihe ther 
the ·,Iarsavl rule s are applicable to fli :.::h ts betHeen LO.eI:lber,'3 0 f the 
8oi'l.1l.onhTealth and vrhether the Doninion can enact ancillary lef2:isle.tion 
undel' the residuary clause are cOlltrovel~sial questions VID. ich are 
resolved in this chapter. 

In the lsst chapter of this the sis l have presented the organization, 
proe;ram of o:perations, objectives and tlle very êC.d.rürable 1dork. of the 
Air Transport Board. The main body of the material is descriptive in 
nature. This ch&pter ·Viill be :;Jarticularly helpful to those who wish ta 
understand the administrative routirle and })roblens. v:hich confront the 
Iilem.bers and st2-ff of the 13 0 a:['d • 

It i8 hoped that this the~is \:i11 serve to acquaint the legal 
profession and those connected 1..ii tb ci vil evic:.t icn 'di th the necessary 
aerial rules of law to illset and appreciate the problEtls of the trans-
portation lavs of to~orrow. 
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CHAPTER 1 

THE DEVELOPMENT OF AVIATION IN CANADA 1. 

1. Introduction: There can be little quarrel in Canada 

with the saying "the history of civilization is the 

history of transportation". Before the advent of the 

railway, settlement and civilization in the Dominion 

was confined to the sea coasts and to the banks of our 

great river systems. These "scattered and weak boùnd-

aries" of "a number of inconsiderable co1onies tf , as one 

of the Fathers of Confederation with sorne rhetorica1 

exaggeration phrased it, nisolated and feeble", were 

dispersed along a narrow belt of territory from the 

Atlantic to the Pacific. 2 • Intercourse with the interior 

was hazardous and uncertain; the fur trade flourished 

but commerce, in the modern sens e, was unknown. 

The building of our trans-continental 

railways, linking the Atlantic and the Pacifie Oceans, 

paved the way for Confederation, opened the prairie 

provinces to settlement, increased the area of accessible 

forest, made possible the deve10pment of our northern 

mining districts, and stimulated industry and commerce in 

every direction. The products of our farms, forest, 

* 1. The best references on the history of air transport in 
Canada are to oe found in the daiIy press, aviation 
magazines, and in theannua1 statistical reports of the 
Dominion Government . , ;and, for the most part, l have 
drawn heaviIy from the Canada Year Books which are pub­
Iished annually by the Dominion Bureau of Statistics, Ott. 

2. Eggleston - "The Road ~o Nationhood", 1946 - p.3 
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fisheries and mines moved freely to the world's markets 

over our railway and shipping systems. Then the auto­

mobile and good roads modified our social habits; but 

the influence of the newest form of transport medium, 

the aeroplane, opened an era of inconceivable benefits 

and opportuni ties for î·1an everywhere. 

Aviation may be said to be the newest 

branch of transport and communications. It certainly 

has become, in its own field, of equal importance as 

the older means of transport; and it is quickly finding 

its proper place, as shipping, railways, roads, and water-

ways have found theirs. The importance and development of 

aviation in Canada is something much more and beyond 

revenues, statistics, and the charm of strangely assorted 

payloads. It makes new areas habitable for Man, lifts the 

standard of living from the Stone Age to Modern Civilization, 

opens up new markets for products of aIl sorts, and pro-

vides new methods of marketing production which can increase 

employment and lower the price of goods to our country's 

consumers. 

20 The Early History of Aviation in Canada: In the history of 

air transport in Canada, there must be a beginning o So 

common a practice is it to begin with the mythological 

legend of Icarus, or with the famous Wright Brothers, that 

tradition almost demands a passing glance. 2 But l have 

* 30 
, 

Warner - "The Early History of Air Transportation" - pol 

, ~ , 
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chosen to ~ake a beginning at the turn of the 19th century. 

"J.R. Turnball, o1'ten called "The fether of 

aeronautical research in Caneda", experieented vi-ith aero-

1'oils and propel1ers at Rothesay, r;e\:f Bru!lswic}:, where, in 

1902, he set up tbe 1'irst sflall wir,d tunnel in Canada. He 

discovered the lavis of' the centre of pressure illOi ement on 

aerofoils, and Bade deductions from these laws which ex-

plained the longitudinal stability of aeroplanes. lie also 

propounded the static laws of our propellers and in later 
4 

years evolved and developed the controllable pitch propeller. 

At the time Turnball vias beginning his work, 

Dr. Graham. Bell wes eXjJerimenting v:i th ki tes a nd air screvJS 

et Baddeck Bay, Cape Breton Island. The Parliruùentarian 

representing tI:bt area in the House of COlli1l0nS had the 

followine; ta say about this fa~u.ous Canadien scientist:-

"1 sUGgest that we enlist the help of the t'ather 
of aeronautics in this country, l refer to Dr. Bell, 
who has a hOIne at Badde ck, Nova Scotia ••...• l hed 
the pleasure in SeptembE;r, 1896 at being present in 
the machine shop experiflenting office of Dr. Bell in 
the tovm of Baddeck, when it was considered a great 
achieve~œnt in aeronautics that he cou Id cause a 
certain nachine, that he had in his laboratory, ta 
rI se 3 or 4 ioches from the ground •..•...• The first 
airship that VléJ.S ever built in Canada was constructed 
at his \rorkshops at Baddeck. It was operated by a 
3adde ck boy, younG r~cCurdy, who was famous aftervlard 
as a flier and was in charge of' some of the works et 
Toronto or Camp Borden in the early stages of the war 
•..••• He l,iTas the young man ,,;ho took chi-:ll'ge of" the first 
flying machine that was built in Canada, if not on 
the continent of Auerica, under the direction of Dr. 
Bell. He wes assisted by anotr.l.eI' young Canadian, also 

*----------------------------------------------------------------------
4. Cansda Year Book, 1938 at p. 770 
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weIl known to fame - or at least his pregenitors 
"vere, young Baldviin, the grandson of the famous 
Canadibn statesmiin of the name. Mr. Bald'v1Ïn was 
in charge of Dr.Bell's works at Baddeck, where 
not only flying machines, but machinery of the 
most advanced type in connection with transport­
ation are turned out". i 

The air-minded experimenters of the flying machine in Can-

ada formed the "Aer'ial Experim.ent Association" in 1907. One of 

their members was the great Glenn Curtiss, a motor-cycle engin~ 

builder from Ne,;{ York State, the others being Dr. Alexander 

Graham Bell (then living in Baddeck), Lieut.Thomas E.Selfridge 

(on leave from the U.S. Army), and two young Canadian engin-

eers - Jack A,D.licCurdy ( now the Hon.J.A.D.KcCurdy, Lia*t-
6 

Governor of Nova Scotia) and the renowned F. \"J . "Casey" Baldwin7 

As a result of the work of these associates, the first flight 

was made at Baddeck on Dec.7,1907, in the 'Cygnet', a tetra-

hedral man-carrying kite which was towed by a steam tug. It 

was successfully demonstrated by Lieut.Selfridge who ascended 
7 

to a height of 168 feet remaining in the air seven minutes7 As 

a point of interest, Orville Wright, with Lieut. Selfridge as 

co-pilot, crashed in making a turn on Sept. 17,1908 at Fort 

Meyer, Virginia, killing Selfridge - the first fatality in a 
8 

powered plane. 

One of the most important chapters of Canadian aviation 

history was written on Feb. 23,1909 when young McCurdy took.off 

from and landed mn the frozen surface of one of the Bras d'Or 

Lakes at Baddeck in a funny-looking equipage called the 

5 Bouse of Commons Debates,1919 Sess.,Vol.2 at p.2059 
7) Canadian niJho's ~1Ho",1949 Ed. at p.678. 
'7 "The Airf'lan's Almanac",I945 Ed. at p.161. 
~ Ibid at. p. 162. 
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"§ilver Dart " • This craft was an advance on any other 

aeroplane previously flown, notable features being a three-

vvheel under carriage, tapered ·,.rings, and the use of aileron 
9 

controls. - Wi th i ts designer as pilot and under i ts Ql;JD po\'ve:ç 

it flew over the lake for half a mile, rising thirty feet aboya 

the ice. ~'!hile aIl the backers of the entreprise stood closely 

huddled together on the ice, the pilot went into a turn and 

began ta fly in the other dœrection, flew gently and slowly 

along, continued to frustrate the fundamentalists by not fall-

ing ta pieces in the air, turned again, glided gently dovm-
10 

ward toward the lake, and landed safely on its surface.-- This 

was the first aeroplane flie;ht by a British subject in the 

British Empire. Several other flihts vere later made by the 

sarne young man in V:arch, 1912 in Bell' s tetrahedral plane, 

ca lIed the Cygnet III which was powered by a 70 h.p. Gnome 
10' 

engine at a speed of 43 m.p.h.:--

Like the Wright brothers,the gentlemen whose money, plans, 

and determination 2ade the fliWltS possible for the 'Cygnet I~ 
-' 

the 'Silver Dart', and the 'Cygnet III' had their troubles. As 

far as the residents of the Immediate vicinity were concerned, 

the innovators 'dere aIl lunatics who would undoubtedly break 

their necks and richly deserved to do so for daring ta attempt 

to over-ride the purposes of the Almighty. As was true of 

aerial experimenters everywhere in the world, ttey could not 

have taken a single dollar away from any so-called responsible 

citizen to further their strange and God-defying purpose. But, 

like true pi9neers everyvvhere who are filled of the spirit of 
, l"'<: ".:;:.:.c4 

-:':', ~ .. - : . ; . ~. 2: 

'never-saY'-die " tl:.ey went ahead anyv'Jay. 

Such were the beginnings of aviation in Canada. 
9 Supra note 4 at p. 711 10 Bishop- l'Vlinged peace" at 29 
TO' Supra note 7 dt p.I6J. 
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3. The Pioneering Era Of Canadian Aviation: Progress ,;,[as 

rapid throughout the civilized world in the development 

and design of heavier-than-air flying craft frOill 1908 to 

the outbreak of 'iJorld War l, and thisprogress Has accel­

erated still further during the '.var by the intensi ty of 

competetition for superiority in the air, and by the wide 

field of experiment which the war activities provided. 

Officially, Canada took little part in these develop-

ments. L1any young Canadians, however, entered the flying 

services of the United Kingdom and, to facilitate their 

recruit11ent and preparation, training units were esteb-

lished in Canada.To provide the aircraft for training 

purposes, Canadian aeroplanes Limited, was organized by 
II 

the Imperial Munitions Board to produce aircraft in Canada:-

This concentration on miliyary flying during the war 

prevented aIl development on the civil side. Private and 

commeréial aeronautics were prohibited altogether. At the 

time of the Armistice MOSt Canadians hëd never seen an aerO-

plabe, .r.J.uch less flown one, and the older generations 

Iooked on aircraft simply as novel instruments of destruct-

ion and of no value in the everyday life of the peaceful 

citizen. 

Although civil aviation had its beginnings prmor to 

World \Jar l, the first major period odr development began in 

19I9 when thousands of young men, with training and exper-

ience in the flying services of the United Kingdom returned 

to Canada. Full of foresight and enthusiasm for aviation,and 

II canada Year Book, 1922. 
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seeking an opportunity to apply their new knowledge to 

peace-time activities, these air force veterans started 

small flying enterprises in an attempt to establish them-

selves in civil life. At the same time, governments were 

disposing of thèir surplus stocks of planes et bargain 

priees. Their operations were largely confined to short 

sight-seeing passenger flights, to exhibitions and adver­

tising. For the most part, the people of Canada regarded 

the aeroplane as a toy, a very dangerous sport carried on 

by the more adventurous, barnstor.mers of the day, to be 

seen in their daring feats at the annual county fairs or 

other places of publie exhibition. Patronage of these 

activities soon waned as the novelty of flyimg wore off 

among the general public. 12 Post-war recession in the 

early 1920~s forced most ot these small organizations 

out of business. 

The foundations tor real progress, however, 

were laid by a tew far-sighted, small operators who some-

how managed to survive the recession by concentrating 

the facilities of aircraft to real practical purposes in 

forest reconnaissance and sketching, fire protection, game 

patrols, aerial photography, surveying and the transport­

ation of special types of freight to inaccessible or remote 

areas of Canada. Apart from the good salesmanship of these 

* 12. Speech by Mx. Mackenzie in House of Commons, 1919 
session Vol II p. 2059 wherein he said: - "We got 
so used to fIYing machines last summer in North 
Sydney that it was no more a novelty to see an 
aeroplane in the air than an automobile on the street". 
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pioneers who amply demonstrated that they had a good 

product, the conditions in Canada were extremely favour­

able for the eoonomic development of 'bush-piloting' on 

a moderate soale. T4e vastness of our north oountry was 

an obstacle to rapid progresse Until the advent of 

the aeroplane, the old historio means of travel - the 

canoe in summer and the dog-team in winter - were the 

sole means of communioation for many years in two-thirds 

of the area of the Dominion. During the war, foresters, 

geologists and surveyors had watched with growing interest 

the increase in capacity and reliability of aircraft. As 

a point of interest, the federal Department of Mïnes made 

enquiries as early as 1915 regarding the possibility of 

using flying boats to increase the mobility of its scientific 

staff engaged in exploration. ~ And so when the Armistice 

released pilots and aircraft, there was a widespread effort 

to use them for civil work, for transport and for obser-

vation in these areas of economic importance. 

In the ear1y summer of 1919, successfu1 f1ights 

were made for forest protection and survey work at Lac a la 

Tortue and Grand' Mere, Quebec. It is significant that these 

first flights were made possible through the co-operation 

of the Dominion Government, the forest service of the Prov-

ince of Quebec, and the Laurentide Company. The Department 

* 13. Wilson - "Civil Aviation in Canada", 1929 Vol. 36, 
"Q.ueents Q,uarterly". at p. 295. 
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of Naval Service lent two H.S. - 2.L. flying boats and the 

Province made a grant towards the expense of the operation, 

which was organized under the direction of the chief for­

ester of the Laurentide Company. 14 The trials showed clearly 

the posSibi1ities of the use of f1ying boats in the north 

oountry for fire protection, for the preparation of forest 

inventories and for transportation. As a oonsequence to 

this successful venture, some large corporations, such as 

Price Brothers and Laurentide Company, established their 

own air services. 

The discovery of crude oil at Fort Norman on the 

MacKenzie River in the fall of 1921 led to the tirst large 

scale attempt to establish air transportation in the tar 

north by Imperial Oil Company. This boom in prospeoting 

and mining in the north proved to be the salvation of 

commercial t1ying. In 1924, the Laurentide Air Service 

established the tirst regular air mail, passenger and express 

service from Hai1eybury to the newly discovered Rouyn gold 

fields in northwestern Quebecj and during that year oarried 

over 1000 passengers, 78,000 lb& ot freight and over 15,000 

letters and te1egrams. 12 But with the construction of 

railways to Rouyn, this service disappeared. 

Public interest in aviation as a practical method 

of trave1 and transport was fast awakening. By the end of 

* 14. Ibid at p. 296 

15. Canada Year Book, 1924. 
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1927, those who h8d persisted amidst the discourageraents 

and difficulties of the pioneering phase could at least 

see success beginning to dawn on their efforts. Canadian 

transport routes grew from a route mileage of 372 at the 

end of 1927 to 6,210 two years later. Sorne of the mileage 

eonnected the major cities of the eest; but Qore of it 

went to open up mining territory and to maintain eomrlUn-

ieations to remote posts that had been almost entirely eut 

off trom the ne ·,iS of the \Iorld theretofore, Supplementing 

the regular routes, there was an enormous anount of eontraet 

operations with freight into the nining districts, many of 

\",rhich recei ved praetieally aIl their maehinery and supplies 

that way. Among the scheduled services, the I!lost rerlark-

able for the time covered the full length of the MacKenzie 

River down to Aklavik. That was an accomplished fact by 
16 

1929.-

From a government standpoint, 1927 was an 

important year in air transport history in that it saw the 

adoption of three polieies whieh have proved of long terD 

significance. These were:-

a) inauguration of regular air mail services. 
bl encouragement of flying club formation, and 
cl indication of plans which envisioned a future 

trans-Canada air route. 17 

As to the first policy mentioned above, the 

Post Office Department, who had been watehing with growving 

interest, the success of air mails in United States and else­
where, 

* 16. Supra note 3 at p. 72 

17. Canada Year Book, 1927 
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deoided in the fall of 1927 that the time was ripe to 

enoourage similar services in Canada. In conjunction with 

the Department of National Defence an active programme of 

airway development was 1nitiated. 18 

A tlying-club movement was sponsered by the 

Canadian Government with the view of maintaining public 

interest in flying, building up a reserve of pilots and 

mechanics against a possible emergency, and as a step in 

establishing a chain of airports across the Dominion. 

Flying schools were organized for the training of pilots 

and tinancial support was given to them by the government. 

Each club, by agreement, was required to maintain an air­

port of a given standard; and these airports provided 

nuclei around which aviation activities centered. 

Co-incident with the encouragement of flying 

clubs, those responsible for formulating this civil aviation 

policy had the foresight to encourage and ass1st the building, 

by government subsidy, of civil airports adjacent to urban 

municipa11ties in all parts of the country. Many of these 

civic airports were used by the flying clubs; and later, 

they formed key points in the Trans-Canada Airway system. 

The establishment of this air policy laid down an excellent 

ground-work for aviation in time of peace so that the 

transition to a war-footing correspondingly came easy. It 

must be remembered that civil air transport fleets, civil 

aircraft industries and commercial air-fields represent a 

* 18. Supra note 13 at p. 298. 
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war potential, a reserve both of personnel and of industrial 

capacity which is all-important in time of war. 

During the depression years of the early 30's 

air transport, particularly in the north, practically ceased 

'as many of the companies went into bankruptcy. In 1930, a 

change of government occurred and the attitude of the 

government toward civil aviation was altered due to the 

prevailing conditions of that time. Many of the air-mail 

contracts, from which the aviation compan~es derived a sub­

stantial part of their revenue, were cancelled. Appropriations 

for government assistance to civil flying were eut, and 

civil aviation received a severe set-back. However, in 1933, 

for the purpose of relieving an acute unemployment situation, 

the government commenced a project of building a series of 

airfields across Canada, by day labour, to form a trans­

continental route for military planes and to continue the 

air policy of the Department of National Defence's Civil 

19 Aviation Division started in 1928. --. 

Subsequent tQ 1932 there wes a revival in the air 

transport field. An effort was made to improve the position 

of the 'bush lines' which had been left in a greatly weak-

ened position by government action in the early 30's. Many 

new companies were formed and old ones revived. While these 

lines were supported by renewed postal subsidies, they oper-

ated under èonditions of unrestricted competition, with the 

* 19. MacDonald - "The Work of the Air Transport Board" 
at p. 5 - found in A.T.B. Library, ottawa. 
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the result thet, as soon as an operation was profitable, a 

second, and perhaps a third operation would be undertaken 

by other ovvners ovel' the sercle route. Unfortunately, many 

operatcrs were forced out of business a shortwhile there­

after due to "cut-throat" competition. 

In 1935, a neVl goverrurlent came into office and 

was confronted ';ii th a si tuation tb.at demanded a clear 

definitition of policy toward civil aviation. Hork wes in 

progress on the goverruuent chain of airports. l.iunicipal 

airfields, that had been built in the late twenties, Viere 

not being ussd. Aerodro~8s, for some unexplainable reason, 

were located et thirty mile intervals, The Trans-Canada 

Airway, designed on a basis for a cOIùparatively slow, 

single-motor plane of reléJ tively short-range and flying on 

a visual-contact or light-beacon basls, was eonsidered 

obsolete for fast twin-engi~e, long-range aireraft; and 

re.dio-beacons renc1ered most of the previous investnent in 
20 

li~hting anqQn landing fields out-dated.--

THO alternatives \Vere open; the govel'nnent could 

undertake a programme for developing a eonprehensive system 

of transport by air, to serve all parts of Canada, or it 

eould confine government aeti vi ties in this field to re-

gulation, and let private enterprise plan its own expansion. 

The former alternéltive was chosen. 

* 
The Tre.ns-Canada Air Lines Aet was presented to 

20. Currie- "Sone Economie Aspects of Air Transport" -
Canadian Journal of Economies and Political 
Science, Vol. 7, 1941 at p. 17 & 18. 
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21 
the Dominion Parlialûent in the session of 1937. The 

intention of the GOV81'Ilii.lent had been te unite the strongest 

transportation interests hi Canada to undertake this new 

venture in transportation; and with that in view, the 

Minister of Transport approached the Canadian National 

Railway Co., the Canadian Pacific Railway Co. and Canadian 

Airways Ltd., the latter being by far the strongest of the 

air transport companies then operating. These companies 

were invited to provide the needed capital for, and assume 

~he ownership of, the airline company - the government 

to assume responsiblity for building adequate alrports and 

the necessary communication system. Each of the three com-

ponent companles were to share equally in the ovmership of 

the airline, and each was to have two directors on a board 

of nine, the gover~~ent to appoint three directors on 

account of its investment in airports and communications. 

The financia1 provisions were the same as those finally 

adopted and no\'~ in force, which made the company e non-

profit organizetion that was also protected against 10S8 

of its capital. The C.P.R. and Canadien Airways objected 

to having three government directors on the board, and at 

the last moment these two oompanies withdrew their support. 

The T.C.A. Act was enacted and set up a quasi-private 

corporation, four of the directors of which were to be 

eppointed by the shareholders and three by the Gove~rulent. 

*21 Statutes of Canada, 1 Geo. VI (1937) C. 43; 
amendments 1938, 1940. 

22 House of Commons Debates, Hansard, Maroh 17, 1944 et 
p. 1572. 

22 
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The authorized capital was five million dollars and the 

intention was to sell stock to existing airline firms such 

as Wings Li~ited, Canadian Airways, and 50 on. The maximum 

profit. h9wever, was limited to five per cent, operating 

control was vested permanently in the Government and pay­

ment for stock was required in cash. Since there were no 

buyers, the Canadian National Railways was forced to take 

on the fUll ownership of Trans-Canada Airlines. 23 

Speaking in the House of Commons in the debate 

on the T.C .A. bill~. the :Minister of Transp ort gave the 

following reasons for making T.O.A. a subsidiary of C.N.R. 

nAfter the consideration of these matters, the 
government has decided that its agency for trans­
portation, the Canadian National Railways, should 
be the means of organizing this company, just as 
it was used as the means for operating such shipp­
ing as the government owned and the means of op­
erating other government transportation facilities 
••••••• 1 think we are getting the best features 
of government ownership without the obligation of 
direct government operation which in the past has 
been troublesome". 

This newly formed airline lost no time in organ­

izing for operation. The President of the C.N.R. was made 

President of the company; three other directors of the rail-

way were appointed directiors of the new company; and three 

directors were appointed from the government service - two 

from the Department of Transport and one from the Post Office 

Department. The direct~rs chose a general manager in the 

person of Philip G. Johnson. formerly President of Boeing 

Aircraft Co •• and one of the leading business men in the 

* 23. Supra note 20 at p. 18 & 19. 

24. ~~s~2~f.Commons Debates, Hansard, 1937 at pps. 2216 
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the U.S.A. Mr. Johnson had been a pioneer in transport 

by air in the U.S.A. and was perhaps the man best qualitied 

by ability and experience to plan the new system. He came 

to Canada, at what was tor him a nominal salary, and spent 

two years here as operating vice-president. His ambition 

was to make T.C.A. the finest air transportation system 

in North America, and although he returned to the U.S.A. in 

1940, his influence on the management is still very notiee­

able. 

The work of building a chain of modern airports, 

the gathering and training of operating personnel was 

pressed forward vigorously, with the result that T.C.A. 

was placed in operation early in 1938. It had been contem­

plated that T.C.A. would be non-competitive, non-profit 

system of transportation by air, planned to avoid the 

duplication of services that were the outgrowth of com­

petitive building for profit in the field of surface trans­

portation. The T.C.A. Act contemplated that T.C.A. would 

operate all prinoipal routes parallel to the international 

boul1d.ary, as well as Canada' sint erest in all international 

routes, on a non-competitive basis. The field of routes 

into Canada's northland, as weIl as the field of air service 

in the settled areas complementary to the Trans-Canada op­

eration, was left to private enterprise. The reason for 

this is not hard to explain. T.C.A. was to be a high­

standard and costly operation, oompeting with paralleling 

trans-continental air transport services in the United States. 

Canada, having one-twelfth the population of its neighbour 
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tO- ltlie, sou th, could afford to support one service of this 

type as against three similar parallel services in the U.S.; 

and, obviously, to allow a second coast-to-coast service 

in Canada would have been wasteful and unjustifiable. 

Sinee service to the public is the paramount consideration 

in air transport, it seemed obvious in 1937 that the cost 

of a non-competitive, non-profit service was the lowest 

that could be offered the Canadian public. 

Traffic built up very rapidly in Canada, and 

T.C.A. grew until at the outbreak of the Second World War, 

its services extended eastward from Vancouver to Moncton, 

southward from Toronto to New York City and trom Vancouver 

to Seattle, and northward from Lethbridge to Edmonton. In 

the early war years, military requirements made it neeessary 

to extend the service eastward to Halifax, and from Moncton 

to Sydney and onto Newfoundland, and westward to Victoria. 

AlI in all, it might be said that increasing traffic has made 

the line an outstanding financial success; and has a safety 

record which can be compared with the best of any airlines 

operating in the world. 

While the development of Trans Canada Airlines 

wes in progress, an ~ffort was made to improve the position 

of the 'bush lines' which had been left in a greatly Weakened 

position by government action in the period from 1930 to 

1935. Ih an effort to protect the lines against cut-throat 

competition, an amendment to the Railway Act was introduced 

in the Senate in 193'7, where it failed to pass, and in the 

House of Gommons in 1938, when it duly became 1aw when the 
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Transport Act was passed. The effect of this legislation 

was to allocate routes to companies then in the field, and to 

prevent competition on these routes from newly-formed com-

panies. At that tine, si~teen seperate transportation com-

panies vIere licensed for c onunercial operat ions in Canada, 

using two hundred and fort y-four cormercial aircraft, of 
26 

which a large number l,vere flovm snd operat ed by their OVillers. 

4. The liodern Era of Canadian Aviation: The second.Jorld ',{ar 

brought co r~ercial aviation in Canada practically to a stand-

still, apart from the operations of the major transport 

coopanies, beceuse of the exclusive manufacture of nilitary 

aircraft, the great denand for experienced personnel in 

military aviation, andin the interest of nationcl defence. 

~.Iost of the companies engaged themselves to carry out war 

contracts, some in the delivery of flEn and material urgently 

needed in the development of projects that could not be 

served by road or rail, sorne in the traiaing of air crews 

and mechanics, and SOfle in the overhaul, repair and l:lain-

tenance of aircraft in cOllnection \iÎ th the Bri tish Commom:eal th 

Air Training Plan. 

The first year of the war se."w a sharp curtailm.ent in 

gold mining operations, particularly those in the remote areas, 

v·lith the re8ult that traffic for the 8mall independent a1r-

lines was sharply curtailed. The net result being that 

* 25. 1938 ~anada Statutes Ch. 53 

26. Canada Year Book 1938 
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these small operators were faced with the necessity of 

either finding a buyer or of closing down. At this 

stage, the Canadian Pacifie Railway Company entered the 

field of transportation by air, and bought the stock of aIl 

the independent operators at a fair priee, thus obtaining 

by the end of 1941 a monopoly in the field of transportation 

by ai~ except for T.C.A. The ten small oon~ercia1 air line8, 

whose operations were absorbed by Canadian Pacifie Air Lines 

were Canadian Airways Ltd., Arrow Airways Ltd., Ginger 

Coote Airways, Prairie Airways, MacKenzie Air Service, 

~ukon Southern Air Transport Ltd., Dominion Skyways Ltd., 

Quebeo Airways, Winge Ltd., and staratt Airways and Trans­

portation Co. ~ Although these represented the principal 

'bush li he , operating companies, there still remain in­

dependant organizations in the Canadian aviation field. 

The building of the Alaska highway was the 

cause of great activity in air transport in a territory 

that was being served by C.P.A., and that company was assisted 

by the U.S. Army in obtaining new and modern aixplanes, from 

U.S. sources, with the result that the equipment of the 

company was augmented considerably at a time when aIl other 

air lines On the continent found it impossible to buy new 

equipment. C.P.A. has oontinued to give service to the 

points served by its component companies. 

The newly formedCanadian Pacifie Air Lines 

lost no time in challenging the non-competitive position 

of the T.C.A. and in reaching out for new franchises; this 

at a time when C.P.A. seemed to be able to buy new and modern 

* 27. Canada Year Book, 1943-44 at p. 629. 
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equ1pment. Another faotor whioh oreated publio oonoern 

was the realization that the shortest route to Europe and 

Asia i5 over the roof of the worldj and C.P.A.ts teeder 

lines were strongly entrenohed in the northern route 

franohisei. 

Recognizing the tremendous strides made during 

the war years in aviation by the teohnologioal improvements, 

by the vast inorease in the number of personnel, by the 

strong organizations built up during the War and by the 

greatly inoreased experienoe in operations, the Canadian 

Government was determined that the people of Canada should 

benefit from them to the fullest extent. To olarify the 

situation, the Prime Nlinister made a statement J in the House 

of Commons 28 on April 2, 1943, formulating a orystallized 

Canadian air polio Y favouring a single "ohosen instrument" 

both in the national and international fields of air trans-

port. The following is the statement made by the lete Rt. 

Hon. W.L. MacKenzie King with respect to domestio civil 

aviation: 

1. "During the War, a remarkeble expansion of 
Canadian aviation has taken place - in the 
training of air and ground personnel, in the 
construction of airports and àir navigation 
facilities, in the manufacture of aircraft, 
and in the extension of air transport servioes. 
Details of this expansion in aviation oannot 
be revealèd;a.t present J and therefore i ts mag­
nitude ls not generally appreoiated. The Can­
adian Government is aware of the importance 
of the developments in aviation now in progress 
and intends that the people of Canada shall 

28. House of Commons Debates, Hansard, 1943; Canada Yr. Book 
1943-44 at pps. 572 



Pg. 21 

benefit from them to the fullest possible 
extent. 

2. The expansion of air transport servioes 
during the period of the War has been con-
fined to war requirements. Canada has 
concentrated on the development of the 
British Commonwealth Air Training Plan and 
on oombat flying, as a result, by agreement 
with our Allies, military air transport in 
the northwest has largely been undertakerr 
by the United states armyand on the north-
east ferry routes by the ferry commands. 
When war necessities permit and suitable 
equ1pment can be obtained, the Government w111 
encourage the further development within Can­
ada of air transport services, to supplement 
and form part of an up-to-date transportation 
system for Canada by land, water and air. 
Transport by air requires close supervision 
on the part of the Government. The Board of 
Transport Commissioners will be responsible 
for regulating traffic matters and for 
allocating new routes apart from the lines 
brought under the Trans-Canada Air Lines Act. 
The Civil Aviation Branoh of the Department 
of Transport will be responsible for the 
administration of traffic andsaftey regulations 
and for the physical development of airways. 
The Government intends to plan a number of 
routes suitable for post-war air services and 
offering traffic possibilities that will warrant 
a service. The Government will also continue 
to develop airports and other facilities for 
weather reporting and corr~unications, whieh will 
contribute to the expansion of Canadian air 
transport. 

3. While the employment in a peaee-time air trans­
port service of aIl the air and ground personnel 
of the R.C.A.]. and aIl the men and women now 
employed in the aireraft industry in Canada 
will be impossible, a considerable number will 
be absorbed intothe IE ace-time aviation industry. 
To this end, the Government has undertaken the 
design of distinctive Canadian types of trans­
port aircraft suitable for post-war industry, 
in the hope that, when the war ends, a part at 
least, of the equipment for Canadian air trans­
port will be furnished by Canadian factories. 

4. Trans-Canada Air Lines will continue to be the 
instrument of the Government in maintaining aIl 
trans-continental air transport services and 
in operating services aeross international bound­
ary lines and outside Canada. The Government 
will encourage the company to obtain modern air­
craft which will keep present services up to 
modern standards and will expand these services 
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to the fullest extent that post-war conditions 
permit. The development of supplementary routes 
will continue to be left to private enterprise, 
unless considerations of public interest indicate 
that certain of these routes should be designated 
by the Government as routes to be opereted by 
T.C.A. The operations of T.C.A. will continue 
to be limited to important services of a main­
line character, where the volume of passenger 
and mail traffic would justify it." ••.•.••• 

Summary 

"10. The policy of the Canadian Government on air transport 
may be summed up as follows:-

a) ••••..•.•.•. 

b) Within Canada, Trans-Canada Air Lines will 
continue to operate aIl trans-continental 
systems, and such other services of a 
mainline category as may from time to ttme, 
be designated by the government. 
Competition between air services over the 
same route will not be permitted, whether 
between a publioly owned service and a 
privately owned service or between two 
prlvately owned services. There will remain 
a large field for the development of air 
transport in which private Canadian companies 
may participate, and while preventing dup­
lication of services, the Government will 
continue to encourage private oompanies to 
develop services as traffic possibilities 
may indicate". 

This statement of policy enunciated by the Prime 

Minister failed to bring about confirmation to government 

policy in the development of privately owned air servioes. 

within Canada, nor did it end intervention of private 

interests in the international field. Hon. (later the Rt. 

Hon.) C.D. Howe (then Minister of Munitions and Supply), 

~eaking in the House of Commons 29 on March 17th, 1944, 

made the following policy statement on domestic civil 

aviation: -
JjI 

29. Rouse of Co~~ons Debates, Hansard, Har~b 17/44 p. 1573. 
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"It ls becoming obvious that ownershlp of airways 
by our two competing railway systems implies 
extension of railway competition into transport by 
air, regardless of the government's desire to avoid 
competition between air services. In the old days, 
competitive railway building developed pressure 
methods for obtaining new franchises. Such methods 
must not have a place in the development of our 
alrways ..•..............•. 

"The government desires the rapid developm.ent of 
air transport services in order, among other reasons, 
to offer post-war employment to R.C.A.F. personnel. 
Canada's northland was pioneered by soall opera tors 
who were content to enlarge their operations as 
warranted by the developnent of the area they served. 
The government believes that feeder line operations, 
and pioneer lines into our northland, can best be 
developed as 8mall operations. Our returning airmen 
will not be sutisfied, in entering this new field 
of employment, to serve only as salaried employeese. 
In this new medium of transportation, there must be 
a place reserved for snall business enterprises. 

" •••••••• It is believed that air transport should 
develop free from railroad tradition, shipping 
tradition or the traditions of any other form of 
surface transportation. It is a different type of 
transportation, it requires a different type of 
salesmanship, a different method of oper&ion, and 
we believe i t is good business at this t ime to make 
it an independent form of transportation. 2Q 

" •••••• Accordingly, after full co nsideration, the 
government has decided that the railways snall not 
exercise any monopoly of air services. Steps will 
be taken to reQuire our railways to divest themselves 
of ownership of air lines, tothe end of the European 
war, transport by air will be entirely seperate from 
surface transportation. In the meanti~e, no new air 
routes other than government operated routes will be 
allocated to airlines owned by any railway or other 
operator of surface transportation. The term "surface 
transportation" includes railways, shipping companies 
and highway transport coupanies. The U.S. Civil 
Aeronautics Act of 1938 provides that no corumon carrie: 
(that is surface carrier) shall own, manage or operate 
any air carrier, unless specifie provision has been 
given by the Civil Aeronautics Board. Apparently, the 
principle is \vell established in the u.s. that surface 

30. Ibid at p. 2191. 
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carriers are not permitted to engage in air 
transport business. This serves to indicate 
that this prob1em, which has aràsen in Canada 
is not new on this continent". -l:. 

"Whi1e l have haè no cause to regret the step 
taken at that time (referring to 1937 when 
management of T.C.A. was given over ta .the 
C.N.R.), the entry of a privately owned rail-
way into the field of air transport (referring 
to the C.P.R.) has made it apparent that the 
advantage of government ownership without ~ie 
obligation of direct government operation __ 
does not compensate the disadvantage of intro­
ducing inte air transport the oompetitive methods 
of railways. Therefore, it will be necessary to 
divorce Trans-Canada Air Lines from the Canadian 
National Railway Co. and eperate the former as 
a government company". 33 

Canada's new domestic air polie y was therefore 

enunciated by the Minister's policy statement of March 1944 

and implemented later on. The Canadian government, not 

wi thout many .-dissidènt voiees in Parllament, declared that 

within one year after the ending of the war, railroads would 

have to dive st themselves of aIl air transportation lnterests. 

This was a particularly revolutionary step for the Dominion, 

since the country's principal domestic transcontinental air 

service had been operated as a completely nationalized under-

taking by her nationally-owned Canadian National Railways. 

The second largest airline operator in Canada was the Canadian 

Pacifie Railway, at which the Government's order was understood 

to be specifically directed. This divestment policy for rail­

roads affected Canadian National Railways only to the extent 

of requiring a seperate management group for Trans Canada 

Airlines, ownership being vested hot in the railroad but in 

the government. The directors of C.N.R. and T.C.A. are no 

* 31. Ibid at p. 1574 
32. supra note 24. 
33. Supra note 29 at P. 15?4 



"-

Pg. 25 

longer operated by the same Board of Directors; and the 

directors of T.C.A. cannot be a director of C.N.R. 

Canada's new 1944 air policy also covered the 

question of aviation subsidies, and stated that in the future 

such subsidies would not be paid through the Post Office Dept., 

but that postal rates would be fixed at a reasonable figure 

trom the postal point of view, and if additional subsidy 

were required the funds would be voted by Parliament. ~ 

On August 10, 1944, the Canadian Parliamant 

passed on amendment to the Canadian Aeronautics Act 35 

creating an Air Transport Board to direct the general devel-

opment of the DOminion's avia~ion interest. Few pieces of 

legislation in the last 15 years caused such discussion as 

did this amendment, to which it was generally felt Canada's 

future in the air was directly tied. The Air Transport Board 

is employed to examine needs for new commercial services and 

to make recommendati ons for their expansion in domestic and 

international fields; receive applications and issue commercial 

licenses; establish tariffs and regulate rates; examine owner-

ship, the financial structure and operations of air carriers, 

recommend financia1 assistance where needed; and advise on 
36 

operations of existing air1ines and the need for new airports.--

The cessation of hostl1ities in Europe in May, 

1945, and the somewhat unexpected collapse of Japan in August 

brougbt. an avalanche of problems in civil avia·. ion. Immediate 

steps were taken to dlsmant1e who1e sections of the vast 

* 34.Supra note 29 at p. 3974. 
35. statues of Canada 1944 - 45 ch. 28 amendment to 1927 R.S.C~ 

ch • .J. 

36. Ibid Part Ir sec. 4 
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military structure erecteâ for war purposes and at the seme 

time restrictions, whioh had necessarily been imposed on 

civil aviation, were removed. Airports, airways, communication 

systems, aids to air navigation together with thier operations, 

control and maintenance were turned over to civil administration 

as fast as circumstances would per.mit. 37 

In the immediate post-war period, competition in 

the aircraft industry was virtually eliminated to allow the 

various operators ,: a reasonable chance to build up businesses 

without direct financial assistance from the government. 

Therefore, the government laid down a policy which was de­

signed to allow each operator to establish himself unhampered 

by the chaotic competitive arrangements which had flourished 

during the thirties. 38 

On November 10th, 1952, the Minister of Transport, 

the Hon. Lionel Chevrier, at the annual meeting of the Air 
39 

Industries and Transport Assoication of Canada -- outlined 

the new government air policy which has been laid down for the 

Air Transport Board to ~ollow. The statement dealing with 

domestic civil aviation was as follows: -

"In the domestic field, trans-continental air 
services of the type presently provided by T.C.A. will continue 
to be reserved for T.C.A. Canada does not enjoy the extremely 
high volume oi' trans-continental traffic that exists in the ,_ 
United states and the government's policy ia aound1y based on 
present economic consideration$.-

* 
37. Canada year Book, 1948 - 49 at p. 748. 

38. Supra note 19 at p. 42 

39. Ibid et p. 43. 
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However, with the substantial growth of traffic 
within Canada it is n6'10nger necessary to ins1st on 
monopoly conditions with regard to regional scheduled ser­
vices and government policy will not forb1d the gradual 
development on a regional basis of a reasonable amount of 
competition between scheduled air services. Any such devel­
opment must be based upori findings of public convenience 
and necessity as required by the Aeronautics Act and any 
changes made by the Air Transport Board in this direction 
will be very gradual anô related to maintenance of con­
ditions which will establish a sound economie position 
for the operators, while ensuring the servic~s that the 
public require. 

In addition, government polie y will continue to 
support the development of non-scheduled services partic­
ularly in the development of the north although non-sched­
uled services will not be permitted to develop in a manner 
which would endanger the economic well-being of scheduled 
services. The Air Transport Board has already laid down a 
policy which has controlled this situation in a satisfact­
ory fashion and while no immediate changes are contemplated, 
it may be modified from time to time if circumstances re­
quire. 

In carrying out the foregoing policy the Air 
Transport Board will ~ontinue to deal with matters of 
licensing and economic regulations for all carriers and 
will apply a basis of common procedures and policies for 
aIl". 

In conclusion, it can be said that Canada has 

long been an extremely air-minded country, with a first-

class transcontinental air service, with thousands of its 

youth trained in aeronaut1cs as part of its defence pro­

gram, and recognized as the worlô's largest user of the 

aeroplane in the transportation of freight. Politically, 

Canada has been affected by the new thinking of aerography 

and realizes full weIl her new position as the front yard 

upon the world. There are now seven!Q other domestie air . 

lines licensed to operate scheduled services in addition to 

T.C.A. and C.P.A. 

* 40. canada Year Book 1948 - 49 at p. 479. 
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These are:-
1) Maritime Central Airways, Charlottetown, P.E. I. 
2) Northern Airways Ltd., Carcross, Yukon. 
3) Leavens Bros. Air Services Ltd., Toronto, Ont. 
4) M. and C. Av~tion Co. Ltd., Prince Albert, Sask. 
5) Central Northern Airways Ltd., Winnipeg, Man. 
6) Queen Chariliotte Airlines Ltd., Vancouver, B.C. 
7) Quebec Airways Ltd., Quebec. 

There are many other independent air lines but theBe are 

operating non-schedules services which, with few exceptions, 

are charter services from designated bases. It is in this 

field that the greatest development has taken place in 

recent years. These non-scheduled air services not only 

provide effective means of access to sections of Canada 

that are inaccessable by other means of transportation, but 

also a~U as feeders to the schedules air lines. In view of 

the recent government steps to assist commercial aviation 

by the elimination of tariffs on aircraft imports of a type 

and size not made in Canada, by the amendment of the 

Industrial Development Bank Act to make it possible for that 

agency to make direct loans to the operators of commercial 

air services, by the changing of the allowable scale of 

aircraft depreciation, and by the new policy of allowing 

a reasonable amount of competition between air services, 

many ex-service men have shown new interest in the future 

development of Canadian Aviation by joining the ranks of 

the air transport industry as independent operators. 
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CHAPTER LL 

CANADA' S ROU: IN I:IJ'Y.8RNATION.AL AVIATION 

1. Introduction: The Paris Peace Conference in 1919 may be 

taken as the beginnin5 of Canada' s role in the int er-

national field of aviation. For at that conference the 

Dominion was represented at tts ovm insistence, not only 

as part of the British Empire delegation, but also on 

eQual status with the smaller independent allied nations. 

The Canadian delegates at Paris thus occupied the anomalous 

position of being representatives, sometilles of the British 

Efapire as a whole, and rometimes of the Dominion of Canada 

alone. In form at least, the Canadian representation at 

that Peace Conference was symbolic of the new emerging 

status of the Dominion as an independent nation, although 

this was somevihat diillIfled in lustre by the curious anomalies 
l 

of the representation. The Aeronautical COillIllission, con-

stituted at this Conference, drafted an international conven­

tion governing aerial regulation in time of peace to form 
2 

part of the Treaty of Versailles. In 1919, Canada was a 

signatory to this multil&teral convention on ci vil aeronautics 

which be ca'11e "/the 'lIagna Carta' of avia tion in thi s country. 

Canada became bound by a double sienature on the treaty, first, 

the signature of the representatives of the United Kingdom. 

and the Dominion, and second, that of Canada's p1eni p-

tentiaries. 

* 1. Glazebrooke - "Canada at the Pe bce Conference of Paris", 
1942 at ~ . 35-56. This 1919 convention was amended by 
protocols from tine to tine, the last anendraent becoming 
effective Septerober 19, 1930. 

2. Paris Convention signed Oct. 13, 1919 and ratified by His 
l~jesty on behalf of the Briti sh Empire on June lst, 1922. 
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2. The Development of Trans-Atlantic Air Services: The first 

major agreement regarding the actual operation of international 

air services in which Canada participated was the agreement 

between the United Kingdom, Canada, Ireland and Ne\lfoundland, 

in 1935 and 1936, 3 providing for the initiation of trans­

Atlantic air services. Under this arrangment, the United 

Kingdom proceeded with what . at that time appeared to be a 

vigorous policy of flying-boat construction to link Europe 

and America by air. Imperial Airways, now known as British 

Overseas Air Corporation, was to carry out experimental 

flights on the north Atlantic route, to Canada by way of 

Ireland and Newfoundland. Subsequently a joint-operating 

company, owned by the United Kingdom, Oanada and Ireland, was 

to be established to carry on a regular air service. Imperial 

Airways was to be the majority shareholder in the joint comp-

any, and was to control commercial, technicel and operating 

matters. Oanada, under the agreement, was to assume respon-

sibility. 'for meteorological services in Newfoundland and was 

to lend assistance by way or money contributions. 

While the United States wes not a party to the 

arrapgement, the four governments concerned agreed thet in 

return for landing and transit rights in the United states for 

Imperial Airways, or for the joint company, each government 

would grant transit and land1ng r1ghts to Pan American Airways 

for a north Atlantic service. Each government also agresd that 

it would not, w1thout the consent of the others, grant simi1ar 

rights on this route to any other companies over a period of 

fifteen years. 

* 3. Canada Year Book, 1948 - 49 at p. 748. 
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The tacilitles requlred under this agreement 

which included airports, radio and meteorological services, 

and other aids to navigation, were provlded by the countries 

concerned. The serYice envisaged by Pan American Airways at 

that time went into operation in 1939 atter permits hed beeu 

granted to Pan Amer1can Airways by the governments concerned. 

On the other hand, while certain experimental 

tlights were undertaken, atter some delay by Imperial Airways, 

no regular Bri ti sh services were established.in the North Atlmitic, 

prior to the out break of the second World War and the joint 

operating company was never set up. It was said that this plan 

did not succe~ because weather reports were scanty and inadequate 

for present day needs; aids tor air navigation were almost non­

existent; communication facilitles were sketchy in the extreme 

north; and added to all this, the flying boats, could, so tar 

as the northern routes were concerned, operate only during the 

summer months. 4 

The wartime necessi ty, however, for the Efl eedy 

delivery of aircraft in Europe introduced in the matter of a 

few months, changes which in the normal course of events 

would probably have taken years. 

structed at Goose Bay, Labrador. 

foundland was greatly improved. 

A large a1rport was con­

The Gander Airport in New­

Long-distance aids to 

navigation were installed wherever pOSSible and were inter­

linked by radio communication facilities with each other and 

with centers on the mainland on both sides of the Atlantic. 

* 4. Ibid at p. 749. 



'? ~ - -~ 

Pg. 32 

Weather stations were established not only at Continental 

points but in Iceland and Greenland; and a fleet of weather 

ships cruised continuously on more or less fixed areas in 

the Atlantic to give accurate weather data at fre~uent inter­

vals. 

While these services were still in process of 

development, it became apparent that the maintenance of 

morale of the Canadian troops in Britâin would be greatly 

improved if a rapid and reliable system of mail de11veries 

could be established. The British Government p1aced a 

converted Lancaster bomber at the disposaI of the Canadian 

Department of Transport, which in turn, turned it over to 

Trans Canada Air Lines for the operation of the Canadian 

Government Trans-Atlantic Air Service. More aircraft were 

added to this Service as soon as they became available from 

the Assembly li ne at Malton, Ontario. A regular non-commercial 

service aeross the north Atlantic was instituted on July 22, 

1943 in accordance with notes exchanged between the Canadians 
5 and British Governments on Ju1y 15 and lé, - 1943, and the 

6 
Canadian and Newfoundland governments on July 19 and 30, 1943. 

This service was established solely for war purposes and the 

arrangements were to apply only for the duration of the war 

and six months thereafter. It earried only official passengers 

and freight-partieular1y mail for the troops - and was, ot 

course, providing valuable experience for Canada in the oper­

ation of trans-ocean air services. The R.C.A.F. a1so estab1ished 

* 
5. Canada Treaty Series, 1943 No. 8 

e. Canada Treaty Series, 1943 No. 9 
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a direct mail service from Canada to the U.K. and to the 

Mediterraneen theatre of operation. 

The tremendous strides made in the war, with 

respect to international aviation, prompted Prime Minister 

Mackenzie King to make the folloWing statement on air poliey 
7 

in 1943. -

"Canada has a geographical position that will 
enable it to play an important part in the 
development of international air transport 
routes. During the War, the development of 
international civil air routes must be deferred 
in favour of military avlation 1 Canada, to-day, 
is the fourth greatest military air power among 
the United Nations, and in the post-war period, 
Canada can make an equally great contribution to 
civilian air transport. 

The future of international air transport will 
be determined in large measure by negotiations 
between the governments of the United Nations. 
T~e policy of the government, at the moment, in 
dea11ng with all questions which affect internat­
ional air transport, is to make temporary arrange­
ments, leaving the issues open so that Canada may 
be able to support in international negotiation~ 
when they take place, whatever policy appears best 
at that time. The Government, however, intends 
to press vigorously for a place in international 
air transportation consistent with Canadats geo­
graphical position and progress in aviation. All 
concessions and pri veleg"es that have been granted 
by Canada to other countries as part of the war 
effort will terminate at the end of the war or 
almost immediately thereafter. 

T.C.A. has by its charter the right to operate 
international air tranpport services and has 
already been designated as the instrument of the 
Canadian Government in air transport services across 
the North Atlantic, and in Canadian services to the 
United states. The fact that international neg­
otiations of great importance must shortly take 
place confirms the wisdom of Government policy under 
which its freedom of action in international neg­
otiations is not limited by the existence of private 
interests in international air transport services. 

7. House of Commons Deba tes J Hansar.d," April 2, 1943 
at p. 1776. 
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The Government has established an inter-departmental 
committee on international civil aviation to advise 
it on all matters of international air transport 
which affect Canada, and particularly on the attitude 
which Canada should adopt towards post-war develop­
ments. This commdttee has already been at work for 
a considerable time. 

The problems of international air transport are, of 
course, immense and cannot be solved by one oountry. 
The Government is determined, however, that its in­
fluence on the course of events will be in the dir­
ection of international oo-operation and collaboration. 
The Canadian Government 1s in complete agreement with 
the United Kingdom Government that "some form of inter­
national collaboration will be essential if the air is 
to be developed in the interests of mankind as a whole , 
trade served, international understanding fostered 
and international secur1ty gained". 

Summary 

The policy of the Canadian Government on air transport 
may be summed up as fOllows:-

a) The Government sees no gaod reason for changing 
its policy that Trans-Canada Air Lines 1s the sole 
Canadian agency which may operate international air 
services •••••••• 

c) In order to prepare for forth-coming international 
negotiations on air transport, the Government 1s study-
1ng carefully the prob1ems which will have to be dealt 
with in the negotiations. 

d) The Canadian Government strongly favours a policy 
of international collaboration and co-operation in air 
transport and i8 prepared to support in international 
negotiations whatever international air transport poli~ 
can be demonstrated as being best ca1culated to serve 
not only the immediate national interests of Canada but 
also our over-riding interest in the establishment of 
an international order which will prevent the outbreak 
of another world war. " 

Honourab1e C.D. Howe, who was Minister in 

Charge of Air Services, Department of Transport, address­

ing the House of Commons on March 17, 1944 reported on a 

preliminary exchange of views aroong members of the Common-

wealth in London in October, 1943. with respect ta inter-
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national discussions on air-transport policy. hlr. Bowe 
8 

was Chairman of the Canadian Delegation.-

"A conplete airing of ideas and opinions, with regard 
ta internati onal air transport after the viar, took 
place and provided a use fuI introduction to the broad-
er discussions which will take place in due course. 
Canada of course, expects to participate in these further 
discussions also and is at the moment taking part in 
discussions with the United Kingdom and the United states 
regarding the holdin8 of explora tory conversation. 

"No final decisions \Vere taken in London, but l roay 
say that it was evident frOD the outset that all part­
icipants had the same general objectives in view and 
that there was a broad basis of general agreement as 
to the way these objectives mi ght best be obtained. 
All the participants were desirous of improving tt~e air 
services between their terri tories, and agreed that ru ch 
deve lopment must take place wi thin an internat ional frfu..'1.e­
work, and that closed discriminatory systess could only 
promote disharnony and endanger the chances of reaching 
that broad agreement which is necessary". 

Outlining the Canadien Governnlent's policy on international air 

transport, Hon. l,Ir. Hovie pointed out that Canél da occu}?ied a 

strategie position athwart most of the air routes linking North 

America with Europe and Asia. He stressed that this position 

carried with it great responsibilities and opportunities. 

"For many months the probleiù of international air trans­
port has been the subject of exhaustive study by Canad­
ien officials and of active considerationby the Govern­
ment; and a policy designed to roeet theae enda had to 
be worked out. Canadian re:presentatives in future inter­
national discussions on air transport will enter these 
discussions on air transport \</ell prepared and wi th a 
clear view of the type of arrangement best designed to 
roeet the needs of Canada for tlle development of inter­
national air services and provide for a fair share of 
international air transport, and at the same time estab­
lish an atm.osphere of V'lorking co-operation aIllOng all 
other interested nations. 

"1 think we should be prepared to subscribe to the grant­
ing of general freedol1 of transit for international air 
services on a universal basis, so that national air 

3. Bouse of COI:rm.ons Debates, Hansard, Harch 17, 1944, p. 1570 
Canada Year Book, 1943-h4 p. 574. 
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servioes will automatically possess the right to 
oross the territory of other nations en route to 
their destinations, and to land in other countries 
for retueling and reservicing without having to 
request the speoific permission of each government con­
cerned. However, in order to prevent misuse of this 
freedom, it would appear necessary to grant some 
international authority the power to supervise the 
manner in whieh it is carried out". 

The hlînister thought that such an international air transport 

authority should also have power to regulate international 

air services in order to prevent dangers of unnecessary and 

uneconomic duplication, prepare uniform traffic rules, saftey 

and nayigational aids. Powers of regulation would be obtained 

through control of rates and schedules and licensing. Cross 

border services, such as those between Canada and the Unitèd 

states, would be considered in a special category and •. àeàlt 

wi th speG}ially bi~ewo countries concerned. 

"The Canadian Government is of the opinion that some form 
of organization along the lines suggested would go far 
toward meeting the needs of the world for the establish­
ment of effective international co-operation, in the 
provision of efficient and economical air services, and 
at the same time provide for the fair and equitable 
participation of Canada in these air services". 

Summarizing the Canadian Government policy, Hon. MX. Howe said 

the Government was determined that Canada, "by its participation 

in the framing of the general settlement of air transport will 

make as great a contribution as possible to the successtul 

solution of this problem. Our representatives in the inter-

national discussions, therefore, will be authorized ta support 

or initiate such proposals as, in the Govermaentts opinion, 

will be likely to result in the establishment of an international 

air transport authority, with effective powers, supported by all 

governments concerned, which will further international co-
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operation and good-will, ensure that internmional air routes 

and services are di vi ded .. fe.irly and equi tably among aIl member 

nations, meet the needs of the peoples of the world for efficient 

and economical air transport, and contribute to the establishment 

and maintenance of a permanent system of general security". 

The above policy was the broad outline of Canadats 

views on international aviation. It was published on March 17, 

1944, in the form of a tentative and preliminary draft ot an 

international air convention and was the subject of public 

discussion and debate, both in the Canadian Parliament and in the 

press of Canada and other countries. This draft convention re­

ceived thorough consideration in the House of Commons p and the 

principles of the convention commanded the almost unanimous 

support of members of all polictical parties in the Parliament 

of Canada. 9 

During the early months of 1944, the United 

states Government conducted exploratory discussions with other 

allied nations with respeot to international civil aviation 

problems. On the basis of the talks, invitations were sent to 

fifty-five allied and neutral states to meet in Chicago in 

November 1944. Of the se fifty-five states, fifty-two attended. 

The Bhicago Convention of 1944 produced the following results:-

1. A new International Air Navigation Convention, 

providing for up-to-date safetyand technical regulations in 

international air operations, and tor the establishment of an 

International Civil Aviation Organization I.C.A.O. ), with 

teohnical and advisory powers in the fields of international 

* 9. "l?roceedings of the International Civil Aviation Conference 
U.S. Dept~ of state Vol. 1 at p. 67 
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air navig~tion and air transport. 

2. The Interim Agreement creating a provisional 

organization (P.I.C.A.O.) that would function until the Inter­

national Convention was ratitied. (The 26th ratification, which 

made up the amount of ratifioations necessary to bring it into 

force, was received by the U.S. State Department on March 5, 

1947. According to the term of the Convention, the I.C.A.O., 

therefore, came into being officially on April 4, 1947, thirty 

days la ter) • 

3. The "Two Freedoms Document". (the International 

Air Services Transit Agreement) affords aircraft of all signatory 

powers (a) the pri vilege of flying across the terri tory of eny 

other signatory power without landing; (b) and the privilege of 

landing for non-traffic purposes. (As of May lst, 1951, 41 nations 

have adhered to the Transit Agreement). 

4. The ttFive Freedoms Document" (the International 

Air Transport Agreement) includes the nTwo Freedoms" of the 

Transit Agreement and adds the following:-

al Third Freedom: the privilege of putting down anywhere 1n 
the world passengers, mail and cargo taken on in the 
territory of the state whose nationality the aircraft 
posseses. 

b) Fourth Freedom: the privilege of taking on passengers, 
aa1l and cargo anywhere in the world destined for the 
territory of the state whose nationality the aircraft 
posseses. 

* 

c) Fifth Freedom: the privilege of taking on passengers, 
mail and cargo destined for the territory of any other 
contracting stete and the privilege of putting down 
passengers, mail and cargo coming from any such territory. 

(As of May lst 1951, twelve nations adhere to the Trans-
port Agreement) • 

5. The Conference also adopted a resolution 
recommending a Standard Form of Bilateral Air Transport Agree­
ment. 10 

ft orannllm on T _ r._~ _ f'\" lQ~' 0+ -n 'A 
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On August 1, 1944, the United states Department 

of state disclosed that Canada had agreed to pay the United 

states $76,700,000 for the construction work performed by 

the U.S. Army in building two main aerial arteries in the 

northwest of Canada, one leading northeast toward Europe, 

the other northwest toward the Orient. The announcement of 

the sale revealed for the first time the exact route of the 

northwest polar airway. This created a great deal of 

speculation in Canada on the future development of aviation 

in this country. In making the purchase, Canada was referred 

to as making "a down payment on her air future". This purchase 

which gave her title to nine bases on the northwest airway, 

helped in a measure to heal an old wound in Canada's pride in 

air development, namely that it had never been able, through 

negotiations, to win operating rights in the Pacifie as a 

means of reaching the Orient and other world markets by air. 

Not only were such efforts always blocked by the United states, 

but the same efforts received little encouragement in England. 

The year 1945 brought the Second World War to an 

end. Changed conditions in aerography and her airpower made 

it necessary for Canada to drop the 1935,Air Agreement as it 

no longer accurately reflected the new position of Canada as 

an operation of world air routes. ' The other partiesto the 

agreement were duly notified of Canada's views. 

The collapse of the vast technical system set up 

to meet war requirements was avoided by the quick action of 

the Provisional International Civil Aviation Organization 

(P.I.C.A.O.) in calling a meeting of the interested countries 
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at Dublin, Ireland, in Maroh 1946, at which time provision 

was made for the retention of all the services essential to 

successful operation. These services are provided by the 

nations concerned on an agreed and equitable basis, Canada 

bearing her share of the cost. In thls connection, search 

and rescue facilities are provided by the R.C.A.F. to assist 

aircraft in trouble at the Canadian end of the route. The 

Search and Rescue Organization includes not only aircraft to 

search for lost aeroplanes, but the integration of cnntrol and 

communications systems to enable ships on the Atlantic to 

render assistance. It keeps all ooncerned fully informed almost 

constantly, of the position and general well being of every 

aircraft in the area. 11 

After the' air agreement wi th the United Kingdom on 

Dec. 21, 1945, 12 Trans Canada Air Lines Ltd. assumed re­

sponsibility for the operation iXeviously provided by the 

Canadien Trans-Atlantic Service and officially commenced 

operations on May lst,1947. Since that time, this service 

has attained full commercial status and has become an out-

standing financial success. 

3. Canadian Bi-lateral Air Agreements: Although representatives 

of the United states participated in the drafting of the 

Paris Aerial Navigation Convention of 1919 which they signed 

on behalf of their country, it was never ratified by the U.S. 

Senate. As a substitute for becoming a party to the Convention, 

the U.S. Government Iater entered into a series of bilateral 

*11. International Agreement on North Atlantic Ocean Weather 
Stations - Canada Treaty Series. 1946 #45. 

12. Canada Treaty Series 1945, #17. (United Kingdom) 
Ibid 1947, #19 (Ireland) 
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agreements with Canada on air services between the two 

countries which embodied certain basic principles of the 

Convention. 

On August 29th and Oct. 22nd, 1929 a general 

air-navigatinn agreement wes concluded between the United 

states and Canada. 13 The agreement provided that "subject to 

the conditions and limitations hereinafter contained and set 

forth, Canadian civil aircraft sha11 be permitted to operate 

in the United states and, in like manner, civil aircraft of 

the United states shall be permitted to operate in the Dom­

inion of Canada." 14 This 1929 agreement was later super-

seded by another air-navigation agreement cODcluded between 

the two countries on July 28, 1938 which grants to the civil 

aircraft of each country "liberty of passage"'above the terr-

itory of the other country. Immediately following this 

specific grant, the agreement further provides that "estab-

1ishment and operations by an enterpriseof one of the parties 

of a regular air route or service to, over or away from the 

territory of the other party, with or without a stop shal1 be 

subject to the consent of such other pa;ty.n 15 Certain 

technical agreements were also concluded in 1938 and 1939 

between these two countries dealing with air navigation, 

certificates of competency, certificates of air-worthiness 

and the use of radio. ~ These agreements established certain 

* 13. Canada Treaty Series, 
14. Ibid sec. 2 at p. 3 
15. Canada Treaty Series, 
16. Canada Treaty Series, 

1929, #13. 

1938 #8 
1938 Nos. 9 and 10, 1939 Series 

#5. 
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established certain standardized practices to facilitate the 

movement of cross-border air traffic. Most 1mportant, however, 

was the agreement between Canada and the U.S. on air transport 

services effected by exchange of notes on August 18, 1939. 17 

Under this agreement; each party agreed that air carriers of 

the other would be permitted to operate non-stop over the 

territory of the other between two domestic points. (Non-stop 

services between the United states and Alaska was dealt with 

by another understanding). It 1s under this clause, for 

example, that Canada possesses rights to fly from Quebec to 

New Brunswick over the territory of Maine, and that U.S. air-

lines fly from Buffalo to Detroit over Canadian territory. 

In addition, each party agreed to grant operating rights to 

the air carrier enterprises of the other for services between 

the two countries as decided between the aeronautical au thor-

ities of the two respective nations, the purpose being to 

maintain a fair balance between operations of each country. 

Transportation of mail was to be subject to direct agreement 

between the Postal OfficiaIs of both countries. This exchange 

of notes was to remain in force for two years and thereafter 

until terLùnated on six months' notice given by either govern­

ment. The implementation of arrangements provided for in the 

exchange of notes, just mentioned, was covered by a further 

exchange of notes on November 29th and December 2nd, 1940, 

between the two countries. 18 Under this second exchange, 

* 
17. Canada Treaty Series 1939 No. 10. 

18. Canada Treaty Series 1940 No. 13. 
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cross-border routes betVieen Canada and the D.S. were divided 

betvt'een the two countries. This agreeJlent, which did not 

caver services between Canada and Alaska, was ta remain in 

effect until Dec. 31st, 1942. Subsequently, si nce nei ther 

governaent fel t, tha t war tÜ:le was the proper tLue for re-

cOl1siderartion or a1teration of the agreenent, it was again 

rene1;.Jed by an exchange of note s on 1':areh 4th, 1943, for the 

duratian of the war subject ta cQncellation by either party on 
19 

six months' notice after a period of sixt Y days consultation. 

On June 4th, 1949, a formal air agree:1ent on air transport 

was signed by the D. S. and Canada which e::rtended and established 

new operating rights ta the air carriers of each country, 

creating for the first tine, a fair balance between operations 

in each country. By this agreement, Trans-Canada Airlines VlaS 

al10';"ed ta estab1ish air services ta the fo110v.ring points in 

D. s. territory, naüely:- lt'airbanks, Detroit, Cleveland, Boston, 
20 

Chicago, New York City, Tampa, st. Petersburg and Honolulu. 

Since 1947, bilateral agreer:l.ents have also been signed 

between Canada and the follO\ving countries for air services, 
21 22 23 24 25 

name ly: - Be 19u.l..m., Ne ther land s, -De ru"rlar k :Sweden-, -Norv,ray-,-

* 19. Canada Treaty Series, 1943 No. 4 

20. Canada 

21. 

22. 

23. 

24. 

25. 

fi 

" 
" 
Il 

" 

" 
" 
If 

If 

fi 

" 

" 
" 
fi 

" 
" 

1949 No. 14 

1949 No. 22 

1948 No. 14 

1949 No. 24 

1949 no. 20 and 1947 i'l"o. 16 

1950 1\0.: 1 
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France, 26 . the United Kingdom, ~ Ire~and, ~ Portugal, 29 

and Germany, ~ Inter-continental scheduled services in the 

Atlantic generally are provided by Trans-Canada Airlines and 

within the Pacifie area generally they are provided by Canadien 

Pacifie Air Lines. As aoon as b1lateral agreements were con­

cluded wlth Australia, 31 New Zeeland, ~ dapan, the United 

Kingdom 33 tor Hong Kong, Canton Island and Fiji Islands, ard 

the United states 34 for Hawaii, C.P.A. began scheduled oper­

ations from Vancouver to Australia and New Zealand in July 1949 ; 

and to Japan and Hong Kong in September of that year. 

4. Future Air Policy in International Aviation: The position 

ot Canada in the field of aviation,as well as its geographica1 

location,makes cooperation with other nations of the wor1d, 

engaged in international civil aviatlon,imperative. Canada 

has taken a 1ibera1 course of coopération wlth other nations 

in aIl i ts negotiations. This 0 ut+ook has been adopted in 

view of the great importance of ai~ transport in the future. 

Air transport ls more than just thJ
1 
1atest and fastest method 

of transporting passengers and carg6. It ia a revo1utionary 

deve10pmen t which has profound1y aftected the civi1izat1on of 

the wor1d. No one can predict with any degree of certainty or 

*26, Canada Treaty Series, 1950 No. .13 
27. ft ft ft 1949 No. 21; a1so 1948 No. 18 
28. ft ft " 1947 No. 19 
29. ft If ft 1947 No. 12 
30. " ft ft 1952 
31. ft " ft 1946 No. 22 
32. " ft ft 1950 No. 14 
33. " ft ft 1947 No. 37 
34. Supra Kote 20. 1 

1 
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precision the nature and extent of the contributions which 

it may make to the future security and prosperity of the 

peoples of the world. 

Canada, as a result, has made every effort at the 

International Civil Aviation Organization to promote internat­

ional cooperation and not to foster international bitterness. 

Our country played a major part in the original discussions 

that led to the establishment of the International Civil 

Aviation Organization, generally known as I.G.A.O., which has 

its headquarters here in Montreal. Canada has participated 

actively in the deliberations of I.G.A.O. and its many 

oommittees, and, as a result, has secured the benefit of the 

joint knowledge and experience of all member states to the 

technical and economic aspects of aIl phases of civil aviation. 

In closing, referencs should be made to the Minister 

of Transport's recent speech, which he gave at the Annual 

meeting of the Air Industries and Transport Association of 
35 . 

Canada on November lOth, 1952, -- et which time he stated 

the government's air policy with respect to international 

routes. l quote:-

"In the international field, particularly as 
regards inter-oontinental routes, we are concentrating on the 
fil.'m;·èstabli shment of good Canadian scheduled servioes. In 
the Atlantic area generally these will be provided by Trans 
Canada Air Lines and within the Pacifie area generally they 
will be provided by Canadian Paciffc Aix Lines. T.C.A. has 
Just extemded its Atlantio operations to serve Germany in 
addition to France and the United ~ingdom. This by no means 
represent s the end of T.C .A. expansiion abroad al though, further 
growth will continue to be graduaI and based on sound economie 
considerations. In the Pacifie area, C.P.A. already serving 
Hawaii, New Zealand, Australia, jap~n and Hong Kong, is 

* 
35. MaoDonald - "Ttl,.e Wo:x:k ôt the Air Transport Bo ard" a t p. 43 

A.T.B. Library, Ottawa. 
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considering expansion to serve a service between Western 
Canada and South America. 

In the establishment of new international routes, 
progress must of necessity be slow because of the difficulties 
involved in making satisfactory bilateral air agreements with 
other countries. In some cases our plans for extension of 
Canadian routes may weIl be seriously delayed if not actually 
prevented by inability to make reasonable arrangements w1th 
other governments. 

As regards trans - border service to the United 
states, the major scheduled services will continue to be 
prov1ded by T.e.A. generally althbugh we would be g~d to 
see more Canadien operations of a secondary type, particularly 
in the non-scheduled field, and even semi-regular operations 
which are not of a mainline character, developed by other 
Canadian operators". 
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Chapter 111 

THE MAGNA CARTA OF AVIATION LAW IN CANADA 

1. Sovereignty of the State over the Air §pace: The literature 

on this topic is so r1ch that to examine it aIl would be a 

serious task indeed for my purposes. So many leading jurists 

have attacked this subject from its various points of view 

that nothing short of genius could accomplishoriginality in 

discussing it. It suffices to say that sovereignty of states 

over the airspace has been much discussed by jurists over tije 

years under various theories which fell into the following 

groups. In the first place, there was the older view, based 

upon a pre-a1rship tradition, of the cowplete freedom of the 

air space without restriction, analogous to the freedom of 

the high seas. (Wheaton, Bluntschli, Pradier-Fodere, stephan, 

Nys, etc). ïhis theory is justified by the very nature of 

the air, an element common to all and one which cannot be 

confined within the frontiers of astate. Secondly, there 

was the theory of the freedom of the air but taking into 

consideration the right of preservation of states. This theory 

supported by Meili, in 1908, had some small number of adherents 

(stranz). Thirdly, the view of the freedom of the air with 

the exception of the airspace which was necessary ', for the 

defense of states. (Despagnet, Fauchille, Rolland, Bonnefoy, 

Oppenheim, Merignac, Ferber, Meyer, van Fels etc). Under this 

theory the influence of the analogy to territorial waters is 

somewhat evident. A number of the authors took as a criterion, 

for the extent of territorial airppace, the range of guns or 

the maximum height to which aircraft Can fly. Fourthly, there 
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was the practical view that while astate might claim 

territorial rights in a lower zone air of air sorne thousand 

feet above the grounà, considering that airspace in that 

zone as belonging to the land, it could not claim sover-

eignty in the higher air spaces which, like the high seas 

beyond the marginal sea, remained open to free navigation. 

(Von Holtsendorff, Rivier, Fietri, Hilty, Von Barr, von Listz 

etc). Under this doctrine the height varies to an undeter­

minete altitude defined, as in the third theory above, by 

the range actually reached by guns or by air navigation. 

Fifthly. certain jurists argued that the entire air space 

above -the territory of astate should be regarded as under 

its territorial jurisdiction, excepting the innocent passage 

of aircraft, certain ones considering this passage as a 

servitude. (Westlake, Corsi, Grttenwald, Meurer, A. Meyer, 

Catellani. etc). Lastly and the siocth of the theories, it 

was asserted by a group of jurists that states had complete 

sovereignty over the airspace ab ove their territory without 

any restrictions following the princ1ple of the common law. 

"Cujus est solum ejus est usque ad coelum" l (von Ullmann, 

Gollard, Gemma, Baldwin, Dr. Lycklama a Nt~holt, Scialoja, 

joined by von Listz and Gruenvald who reconsidered their 
2 

previous opinions, etc).-

Before the War of 1914-18, this fundamental questbn 

of national jurisdiction over the airspace was the subject of 

* L. Blackstone Commentaries, Book 2 p. 18 

2. Lyck1ama - "Air Sovereigntytt at pps. 9 to 20 
Journal of Air Law Vol. 2 1931 at p. 610 -"Droit Aerien­
Grannini." 
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debate by diplomatie and international juridical bodies. 

Certain of the above theories received endorsements by the 

Institute of International Law, the Diplomatie Conference of 

1910 in Paris, the Congress of Verona, the International Juridical 

Conmittee for Air Navigation and the International Law Association, 

which varied from freedom of the air to ~vereignty. 

The question of sovereignty over the air arose immediately 

with the declaration of war in 1914. Germany cited as a 'casus 

belli' that French aviators had violated the neutrality of Belgium 
J 

and had been guilty of a wrongful act in flying over her own domaine 

The war resulted in nations accepting immediately the theory of 

the nation's "free and exclusive sovereignty over the air space 

above its territory", a principle which was carried over after 

the Armistice and written iuto the Convention of Paris for the 

Regulation of Air Navigation as Article L. This principle, which 

was based upon restraint rather than development of air navigation, 

was the only one which was adopted without discussion and this, by 

itself, was a definite advance in the establishment of a basis of 

international public air law, which was not to be confined to 

Europe but from the outset was to reach out to other continents, 

with universa1ity as its u1timate goal. 

2. The Air Navigation Convention of 1919: After the cessation of 

hosti1ities of the first Great War, there gathered in Paris one 

of the 1argest groups of diplomats ever to assemble for an Inter-

national Conference. Emerging from the ho1ocust, the plenipoten­

tiaries of thirty-two victorious Allied and Associate Powers met 

in 1919 to draw up the Treayy of Versailles. The object of which 

* 3. Davis - "Aeronautical Law, 1930" at p. 6., which in turn 
refers to the "French Yellow Book". 
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being not only to end wars for aIl time to come but also to 

establish a new world-wide organization, known as the League 

of Nations, an International Court, an International Labour 

Organization; and to devise a complex system of Conventions 

on various subjects which merited international attention and 

consideration. 

One of the effects of the war on Canada was to make her 

more ready to take a direct place in the world of states. Her 

military and economic effort in the war had given her confidence, 

a sense of accomplishment, and added impetus to a slowly-rising 

spirit of nationalisme Conscience of the large contribution it had 

.made to victory and anxious to exerti a cOIilluensurate influence on 

the Peace settlement, the Dominion of Canada was represented at 

the Peace Conference not only as part of the British Empire Del­

egation but also in i ts O;ffi right as an independant country on 

equal status with the smaller Allied nations. 

The Canadian Plenipotentiaries occupied the anomalous 

position of being representatives, sometimes of the British Empire 

as a whole, and sometimes of the Dominion of Canada alone. The 

British Empire Delegation consisted of five delegates from the 

United Kingdom, seven delegates from the DOflinions, and two from 

India, including the Native states. Throughout the Conference, 

this delegation met almost daily. It received regular reports 

of the proceedings and decisions of the Council of Four, the 

Council of Five, and various Commissions upon whose conclusions 

the terms of the Peace Treaty were eventually founded. In this 

way the Canadian delegates,vere regularly and intimately informed 

as to the progress of negotiaticns and the trend of events. 

Upon many of the numerous Commissions established by the Conference 
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to consider and report u90n special aspects of the conditions 

of peace the Dominions were !ully represented. Canadian plen-
4 

i potentiaries and their advisers-filled sone highly im.portant 

positions on several comnlittees and discharged responsible duties 
5 

in connection wi th the British Empire Delegation. -

Durinc the, ',Jcr, t;h8 aeroplene had been used 5S an instru-

ment of warfare thus serving to focus the attention of the European 

pov:ers upon i t. The aeronautical experts of the various delegation~ 

at the Conference ,;",;ere quick to seize upon this new mode of trans-

t 
. , 

por atlon as e war weapon and as a means of fast transportation 

knoving no national boundaries. Enthusiastic about the future 

prospects of aviation and !ully avmre of its needs, they were 

convinced of the absolute necessity oi' an International Convention, 

for the regulation of aerial navigation. 

On : larch 12, 1919, on the motion of A. J. Balfour, the 

conferences established the Aeronautical Comm.ission of' the 1;eace 
6 

Conference, ch c1 rged ni th the follo\Ving d utie s: 

* 

(e) To study all aeronautical questions placed before it 
by the Supretle Council of the Pe a ce Conference. 

(b) To study aIl aeronautical questions \\1"11ich they deemed 
should be plaeed betore the Supreme Couneil of the Peace Con­
ference for its due consideration. 

(c) To draft a Convention to govern interne.tional aviation 
in time of peaee. 

4. Canadian Delegation: 
a) Sir Robert Borden, Prime ~inister and Secretary of State 

for External Affairs. 
b) Sir George Foster, l'.Iinister of Trade & Commerce. 
c} .Mr. A.L. Sifton, liUnister of Customs. 
d) Mr. C.J. DOherty, Minister of Justice. 

Advisers: - Lieut. Gen'l Sir Arthur Currier, Commander of tre 
Canadian Army Corps, Lieut.-Col. O.LI. Biggar, Judge-.Advocai 
Geheral, Mr. Loring C. Christie, Legal Adviser of Dept. ~ 
External Affairs. . . 

5. Hansard Report, Special Session, Sept. 2, 1919, 2nd Sess. Vol. : 
p. 13 

6. Roper - "La Convention Internationale du Oct. 13, 1919" at p. 3/ 
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The Aeronautical Conmission consisted of tV10 represent-

atives frofQ the t'ive large states - British Erùpire, France, Ital y, 

Japan and the United States - and one representative from seven 

"povvers of limited interest" - Belgiwn, Brazil, Cuba, Greece, 

Portugal, Roumania and the United Kingdom of the Serbs, Croats 

and Slovenes. The drafting of the convention was almost entirely 

the \iork of the gr'eat States. Belgium alone was represented on 

the subcomraissions, and then only on one of the three. The 

conference had the services of very able legal talent including 

4 I.1ssrs.d'Aubigny and de Lapradelle of France, Buzzati of Italy 

and ';/hi te Sr.J.i th of Great Bri tain who forraed the Legal Subcomm-
7 

ission.- Although Canada was not officially represented on the 

Aeronautical COflillission or SUb-Coramissions, Sir Robert Borden's 

chief adviser, Lt. Col. O.M. Biggar had the honour of taking 
8 

part as one of the British representatives at a series of meetings; 

After many meetings, prelifuinary drafts of the Convention 

were presented on July lOth and September 27th, 1919, to the 

SUpreme Council of the Peace Conference. The Canadian Plenipo-

tentiaries iI1illediately began to think of the effects of any 

international control of civil aviation on their long border with 

the United States. The drafts called forth a vigorous condem­

nation by A.L. Sifton, who described it in a letter to Sir Robert 

Borden as "the worst example we have yet seen of internationalism 

gone :mad tf • Conversation vlith the U.S. delegate, Mr. Lansing, 

showed that the Americans too would think in terms of sp ecial 

arrangements for the common frontier, and a Canadian reservation 

* 7. Tombs - "International Organization in European Air Transport" 
p. 42 

8. Biggar - "The Law Relating to the Air", Proceedines of the 
Canadian Bar Ass'h, Vol. 6 1921 at p. 196 
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was entered, expressing sone objections and leaving the final 
9 

word to the Canadian Parliament.- Later the Convention was 

approved wi th the follovdng reserva tion allowing for bilateral 

arrangements with the United States:-

"The Canadian representatives, after giving caref'ul thought 
to the recent amendments made to the draft aerial Convention, 
are prepared to sign same with the following reservations: 

1. This acceptance must not be considered as a renuncia­
tion of the objections put for'ward by the Canadian plenipo­
tentiaries wilich have not been dealt with by tbe recent amend­
ments. Consequently, the future outcome for these objections 
is absolutely reserved for examination by the Canadian Govern­
ment and Parlirunent. 

z. The signature to the Convention by the Canadian plen­
ipotentiaries must be considered only as a provisional measure 
not binding on the Gov8rrua.ent of Canada, and do es not im.pose 
on the Canadian Government the obligation of placing the Con­
vention for ratification before the Canadian Parliament. 
(translation from French to English my own) 10 ' . 

It is to be not ed that the proposed aerial 00 nvention W'é:iS 

to be seper"ate from. the treéJty of pe bce. The experienced diplo-

mat, Pichon, had pointed out, in the Supreae Council, that it 

vv'as necessary to disjoin the air clauses pertaining to peace wi th 

Germany frou the rules that properly belong to a general air 

convention. He bad called attention to the difficulties that had 

beset tte drafting of such a convention in the pest, and indicated 

that the attempt to incorporate an aerial convention in the treaty 

of peace would indefinitely postpone the signing of the treaty. 
Il 

These views prevai1ed: --

3. Analysis of the Convention of 1919: The draft Convention set forth 

in concrete form the world attitude on the rights and liabilities 

of aircraft and those who own, control and operate such aircraft 

* 9. Glazebrooke - "Canadian External Relations" - p. 313 
10. Supra note 6 at p. 48 
11.Hiller,-"My Diary, with Documents" XV p. 346. 
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in international operations. EV6ry clause bore the impress of the 

v;ork of experts weIl versed in the mechanics of flying. The details 

were mainly concerned wi th practical problems of the operation of 

aircraft; while the legal rules were carefully formed. On the 

whole, the convention provided for a system of amendment that looked 

toward the future development of aviation. 

As early asthe first session on J\ffarch 17th, 1919, the 

Aeronautical Commission decided to study questions of fundamental 

principles before regulating aerial navigation. There were several 

principles which governed the Convention. 

l Recognition of (1) the principle of the full and absolute 
·sovereignty of each State over the air above its territories 
and territorial waters, carrying with it the right of ex­
clusion of foreign aircraft, and (2) the right of each State 
to i~pose its jurisdiction over the air ab ove its territory 
and territorial waters. 

12 
On the proposaI of the American delegation,--the Commission 

adopted the principle of national airspace sovereignty. This 

principle, which had becorne customary law during the war years, was 

the only one which had any chance of being adopted without discuss-

ion. In its very first clause, the Convention ended, for a time 

at least, the controversy over the freedom of the air. The Conven-

tion re cognized the cOlnplete and exclusive sovereignty of every 

state over the airspace above its territory and its territorial 

waters. But each co ntracting State undertook in tirae of peace to 

accord freedom of innocent passage above its territory to the air-

craft of the other contracting states provided the conditions of 

the convention were observed. 

2. SUbject to the principle of sovereignty, recognition of 
the right of innocent passage in time of peace in so far as 

12. Cooper - '~nited States Participation in Drafting Paris 
Convention 1919", Journal of Air Law & Co:mm.erce, 
Vol. 18, 1951 at p. 268. 
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this freedora is consistent with the security of the State, 
with the enforcement of reasonable regulations relative to 
the aœuission of aircraft of the rontracting States and with 
the domestic legislation of the State. 

An important compromise was thus effected in Article 2; 

recognition of sovereignty, but, besides that, free air traffic in 
13 

times of peace, within the limits of sovereignty. -- This freedom 

was granted as a privelege instead of being conceded as a national 

right. 

3. With regard to dOiJlestic regulations relative to the 
admission and treatment of the aircraft of the contracting 
States, recognition of the principle of equality of treatment 
without distinction to nationality. 

The latter part of article 2 elucidates the principle of 

equality of treatment when it prohibits discrimination based upon 

nationality. Articles three and four relate to prohibited areas, 

which aState may proclaim on the grounds of military reasons or 

public saftey; and from which i t may exclude all aircraft pro ovided 

that its ovm private aircraft are co:;nprised in the prohibition. 

This provision was to balk any temptation to declare prohibited 

zones of undue size. 

4. The recognition of the principle that every aircraft must 
possess the nationality of the contracting State only and 
that every aircraft must be entered upon the register of the 
contracting state, the nationality of which it possesses. 

This principle that each aircraft must have nationality 

and be registered was incorporated in art.icles five and six. As 

a means of forcing as many ststes as possible among the Allied 

and Associated Powers to adhere to the convention, the fifth article 

prohibits astate, except by a special and temporary authorization 

to admit any aircraft possessing the nationality of any State vnich 

* 
13. Slotemaker - "Freedom of Passage" at p. 16. 
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i8 not a contracting party; and further limits the right of any 

State to grant nationality to aircraft not belonging eitter to its 

nationals as individuals or ta incorporated companies of which the 

President or Chairman and at least two-thirds of the directors are 

its nationals. An annex provided for the method in which registra-

tion was to be effected,and prescribes the registration marks to be 

adopted by each country. 

5. The fOllowing prOV1Slons are recognized as desirable from 
an international point of view to insure the safe conduct of 
aerial navigation. 
(a) Regulations for compulsory certificates of airworthiness 
and licenses for -vlireless equipment, at least for aircraft 
used for commercial purposes. Mutual recognition of these 
certificates and licenses by the contracting States. 
(b) Regulations for compulsory licenses of pilots and other 
personnel in charge of aircraft. Mutual recognition of these 
licenses by the contracting states. 
(c) International rules of the air, including international 
rules as to signals, lights, and for the prevention of coll­
isions. Regulations for lHnd and on the ground. 

The Convention further provided that certificates of 

airworthiness and licenses of pilots were to be issued by the state 

whose nationality was claimed by the aircraft in accordance with the 

regulations stipulated in the annexes. The annexes also included 

requirements as to the papers and logbooks ta be carried; rules o~ 

the road, including signals; regulatians as ta the laying out of 

aerodroues; as to the minimum qualifications for certificates to 

pilots and others, as ta weather reports and other like matters, and 

also a prohibition of the carriage in international traffic of ex-

plosives or, except vrith special permission, of wireless apparatus. 

6. Recognition of the right of transit 1,vithout landing for 
international traf'fic between two points outside the territory 
of a contracting State, subject ta the right of the State tra­
versed to reserve to itself its own internaI cOi:l.illercial aerial 
traffic and to caapel ]a nding of any aircraft flying over i t 
by illeans of appropriate signaIs. 

In regard ta navigation above the territory of astate, 
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Article 15 provides that aircraft of a contracting State has the 

right to cross the air space of another State without landing. It 

is under obligation, however, to follow the route fixed by the 

subjacent State, and it must land if ordered todo so by the pre-

scribed signaIs, or if there was a general requirement for aero-

planes crossing the border to land in a particular aerodrome for 

inspection. 

The establishment of international airways is subject to 

the consent of the State or states flown over. Furthermore, article 

16 enunciates the principle of cabotage by granting each contracting 

State the right to make restrictions in favour of its national air-

craft in conne ction vd th corumercial transportation wholly wi thin 

its 0"Wll territory. While this liberty of action might lead to 

abuse, a counter-balance is found in the provision that any contract-

ing State may retaliate against another imposing reservations and 

restrictions. 

7. Recognition of the principle of special treatment for 
military, naval and state aircraft when they are in govern­
ment service. 

A chapter of the Convention is devoted to state-o\med 

aircraft, including military planes, applying principles quite 

analogous to the status of pUblic ships in territorial waters. 

Such, in brief, viere the leading provisions of the Con-

vBntion of 1919. Not only was the Convention one .of the permanent 

contributions of the Peace Conference of Paris but also it is re-

garded as the Magna Carta of Aviation Law so far as the Dominion 

of Canada is concerned. 

4. Canada as a Signatory to the Convention: At the tLne of Confeder­

ation in 1867, the United Kingdoill made any treaty it saw fit which 

became binding upon aIl her colonies and Dominions throughout the 
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Empire. In 1878, Canada obtained a declaration from the British 

Goverrunent that, for the future, no commercial treaty would be 

made by which Canada should be bound, unless she herself assented 
14 

to it. Consequently, from that time on Canada beeame free from 

any future eorrunereial treaty obligations other than those of her 

own making. 

In 1879, Canada wanted to enter into some tariff arrange­

ments with Spain; but having to eet through the British Foreign 

Office, negotiations were difficult and Canada's Commissioner, Sir 

A.T. Galt said (as afterwards surrunarized by Sir Charles Tupper in 
15 

the House of Commons).--

"that he found himself greatly hampered in discharging 
the duties ÎItlposed upon him by the Government of Canada, 
beeause he only stood in the position of Commercial Commiss­
ioner, and it was necessary that aIl his negotiations with 
the Government of Spain should be filtered through Her 11ajesty's 
Minister at the Court of Madrid". 

In 1893, Canada's Commissioner, Sir Charles Tupper, was 

associated with the British Ambassador at Paris in negotiating trade 

agreements between France and Canada, and Sir Charles did the work, 

In 1897 further arrangements were made with France, and on this 

occassion the part taken by the British authorities was purely 

formaI. ~ii th refernce to this situation, Sir Vlilfred Laurier after­

wards said: 

nIt has long been the desire, if l mistake not, of the 
Canadian people that we should be entrusted with the neg­
otiation of our own treaties, especially in regard to 
eOInm.erce. V/ell, this looked-for reform has come to be a 
living reality. Hithout revolution, vvithout an,y ' breaking 
of the old traditions, Vii thout any impairment of our 
allegianee,the time has come when Canadian interests are 
entrusted to Canadians, and just within the last week, a 
treaty has been co nel uded wi th France - a treaty which appeals 
to Canadians-alone, and whieh has been negotiated by Canadians 
alone." 16 

.Am. J. of Int'l Law Vol.7 (1913) 11.275 v.rhieh makes referenee to 
the Br. Blue Book,).,. èomr.lercial, NO.5,1903; also Cano Ses9"r Pa"D~rs 7 
House of Commons .tianSard. reports), Ea~ 12,,1887 at ll:~o. 24,P •• 
p.369,also Cano Sess. Papers, l8~4, ~o. )6A at p. 98. 



. 1--_, 

P. 59 

In 1909, Canada created a Department of External 

Affairs by statute wnich expressly referred to negotiations with 

foreign countries: 

"The Secretary of state •••••••• shall have the conduct 
of aIl official communications between the Government of Canada, 
and the goverrunent of any other country in CD nnection vd th the 
external affairs of Canada, and shall be chErged with such other 
duties as may from time to time be assigned to the Department by 
order of the Governor-in-Council in relation to such external 
affairs, or to the cnnduct and management of international or 
inter-colonial negotiations, so far as they may appertàln to the 
Government of Canada". 17 

In 1910, a treaty w'as arranged betvveen the United Kingdorn. 

and the United States providing for the general arbitration of differ­

ences between Canada and the United states by proceedings with "Which 

the British authorities have nothing to do, by direct corarnuhication 

between Canada and the United states. In this respect, the treaty 

was real1y equivalent to a transfer from the British Foreign Office 

to the Canadian Government of the conduct of external relations with 

the only foreign country ;,ii th which Canada at that tirae had large and 

delicate relations. The importance of these arrangements was signif-

icant in view of the British Foreign Office's statement in 1892 which 

said: 

"To give the colonies the power of negotiating treaties 
for themselves lNi thout reference to lier Hajesty' s Goverrunent 
would be to give them an international status as seperate states, 
and would be equivalent to breaking up the Empire into a number 
of independent States". 18 

Hitherto to 1919, it had been the practice to insert in 

political treaties an article or reservation whièh enab1ed the Dominion 
* 16. House 01' Commonrs Hansard Heports 1907-08 at p. 1260 

17. 8,9 Canada Statutes Edward VII ch. 13. 

18. Supra note 14 at p. 277 



P. 60 

to adhere after signature and ratification by the Government of 

the United Kingdom. Early in the first World War, it was announced 

in the various parts of the Empire that the Dominions would be fully 

consulted concerning the ter:ns of peace in view of the important l'ole 

they were playing in the war. The sessions of the ImpE;rial ~lar Cab-

inet held in the spring of 1917 and in the summer of 1918 afforded 

in a certain measure the means for the carrying out of this under-

standing. It was this body which r:a ssed Resolution No. LX which 

reads as follows: 

"The Imperial \lar Conference are of oplnlon that the 
readjustment 01' the consti tutional relations of the component 
parts of the Empire is too im.portant a subject to be dealt 
with during the V/ar, and that it should form. the subject of a 
special Imperial Conference to be swnInonéd as soon as possi ble 
after the cessation of hostilities. 

They deem it their dut y, ho vJever, to place on record their 
vieVI t[;é.t aL~r s ud! rC8.djustment, ,,"hile thoroughly preserving all 
existing pov-rers of self-€';overnment and CD r:lplete control of dOlil­
estic affairs, should be based upon a full recognition of the 
Doninions as autonomous units of an Im.perial Commonwealth, and 
of India as an important portion of the same, should recognize 
thE:: right of the Doninions and India to an adequate voice in 
foreign policy and in foreign relations, and mould provide 
effective arrangements for continuous consultation in aIl im­
portant matters of common Imperial concern, a.nd for such necessary 
concerted action, founded on consultation, as the several govern­
mnets may determine". 19 

On ~arch 12, 1919, Sir Robert Borden cal1ed the Dominion 

Delegates into an informaI conference and subnitted to thefJ. the 

proposaI that in each tre è:l ty the participation of the Dominions OOould 

be signified by t he signa ture of Do:ilinion plenipotentiaries, and the t 

the preample and other formaI parts of the drafts should be drafted 

accordingly. 

This proposaI was unanirlOusly adopted in the form. of a 

memorandum \\[hich was circu lated to the British Eiupire Delegation, and 

was accepted in principle both by the Delegation and the Conference. 

* 19.Dawson - "The Development of Doninion Status", -~.175. 
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This meuorandum read as follows: 

1. "The Dominion Prime I.Iinisters, after careful consider­
ation, have reached the conclusion that aIl the treaties and con­
ventions resulting from the Peace Conference should be so drafted 
as to enable the Dominions to becoDe Parties and Signatories 
thereto. This procedure will give suitable recognition to the 
part played at the Peace Table by the Bri tish CQL,lillOnwealth as a 
whole and 1,'lill at the S8~lle time record the status attained there 
by the Dominions. 

2. The PrQcedure is in consonance with the principles of 
consti tutional government that obtain throughout the Empire. /rhe 
Crown is the supreme executive in the United KinBdom and in aIl 
the Dominions, but it acts on the advice of different Uinistries 
within different constitutional units; and under Resolution D~ of 
the Imperial War Conference, 1917, the organization of the Empire 
is to be based upon equality of nationhood. 

). Raving regard to the high objects of the Peace Confer­
ence, it i8 also desirable that the settlenents reached should be 
presented at once to the world in the character of universally 
accepted agreem.ents, so far as t his i8 CD nsistent wi th the co n­
stitution of each state represented. The object would not be 
achieved if the practice heretofore followed of merely inserting in 
the body of the Convention an express reservation providing for the 
adhesion of the Dominions were adopted in these treaties; and the 
Dominions would not wish to give even the appearance of weakening 
this character of the peace. 

4. On the constitutional point, it is assumed thê-Jt each 
treaty or convention will include clauses providing for ratification 
similar to those in the Hague Convention of 1907. Such clauses will, 
under the procedure proposed, have the effect of reserving to the 
Dominion Gover:n..m.ents and legislatùres the same pOHer of review as 
is provided in the case of other contracting parties. 

5. It is conceived that this proposaI can be carried out 
with but slight alterations of previous treaty forfilS. Thus: 

(a) The usual recital of Heads of state in the Preamble 
needs no alteration whatever, since the Dominions are 
adequately included in the present formaI description 
of the King, namely, 'His Ha.jesty the King of the United 
Kingdom of Great Britain and Ireland and of the British 
Dominions beyond the Seas, Emperor of India'. 

(b) The recital in the Pre~lble of the narnes of the Plen­
ipotentiaries appointed by the High Contracting parties 
for the llurpose of concluding the treaty would include 
the names of the Dominion Plenipotentiaries immedie.tely 
after the names of the Plenipotentiaries appointed by 
the United KinBdom. Undel!" . the general heading 'The 
British Empire', the sub-headings 'The United KingdoD', 
The Dominion of Canada', 'The Cornm.on'\v'aal th of Australia', 
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'The Union of South Africa', etc. would be used as head­
ings to distinguish the various Plenipotentiaries. 

(c) It would then follow that the Dominion Plenipotentiaries 
would sign according to the S8me scheme. 

6. The Dominion Prime Hinsters consider therefore, that it 
should be made an instruction to the British member of the Drafting 
Comm.ission of the Peace Conference that aIl treaties should be drawn 
according to the above proposaI. 

Hotel la Perouse, Paris, 12th March, 1919". 20 

Upon the firra insistance of Sir Robert Borden, the 

Dominions received distinctive representation, not only as part of 

the British Empire Delegation, but also in their olim right as inde­

pendent countries on equal status with the sL1aller Allied nations 
21 

gathered at the peace Conference.--- By this arrangement the Dominion 

representatives lost the right to vote other than as part of the 

British Empire Delegation, and vIOn the doubtful advantage of a general 

and a special designation,as weIl as a double signature on the treaty-

first, by the signature of the representatives of the United Kingdom 

and the Dominions, and secondly, by that of the Dominion's plenipo­

tentiaries. The British Plenipotentiaries, therefore, affixed their 

signature on behalf of the entire Empire, including the Dominions; 

the Overseas Delegates signed for the same Dominions. 

By the adoption of this method of signature, Canada 

appeared in the various Treaties as a Signatory; and its concurrence 

to these was thus gi ven in the sarne manner as that of the other m tions. 

In form at least, the Canadian representatives at the 

Peace Conference was symbolic of the neVi emerging status of the 
22 

Dominion as a free and independent nation. --- This important con-

stitutional development involved the issuance by the King, as the 
* 20. 
2l. 
22. 

Borden - !tCnnada and the COIilmonwealth" at p. 110 
Glazebrooke - "Canada at the Peace Conference",1942 at pus. 35-56 
Tempereley - "A History of the Peace Conference", Vol. vi 

pps. 342 - 6. 
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High Contraeting Party, of 'Full Fowers' to the various Dominion 

Plenipotentiary Delegates. In order that sllch powers might be 

based upon formal action of the Canadian Government, an Order-in­

Couneil vms pa ssed on April 10, 1919, granting the necessary author-

ity. In consequence thereof, the Full Poviers from the King, confirm-

ing diplomatie status, viere issued by the Imperial Government. Sir 

Robert Borden addressed a communication to the Prime Minister of the 

United Kingàom requesting that necessary and appropriate steps 

should be taken to establish the connection between the Canadian 

Order-in-Couneil and the issué.nce of the Full Powers by His Majesty 

so that it might formally a ppear of record in the Archives of the 

Peace Conference. Such request was complied with and an official 

statement, as to the true intent and meaning of the provisions of 

the Treaty witt respect to Canada's representation, was filed on 
23 

record in the Archives of the Peace Conference at Paris. --

After this full acceptance of the new Dominion status, 

the logical step was that the ratification of the treaties should 

take place only after the DOI1inion Parlia.ment, as \ ... ell as the 

Imperial Parlaiment, had approved ru ch action; and, on the insistent 

demand of Sir Robert Borden, this course vms adopted in preference 

to the suggestion of the Imperial Government that express approval 

of the Dominion Legislature could be dispensed with. Consequently, 

at a Special Session of the House of Commons on Sept. 2nd, 1919, the 

fOllowing resolution was introduced in Parliament on behalf of the 

Government for general approval befor-e advising ratification to His 

Majesty in respect of the Dominion of Canada:-

* 23.Hansard Reports, House of ConUllon' s Debates, supra note 5 at p. 14 
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"Resolved that it is expedient that Parliaülent :tÈ.1I:t 
pœ:iiEJnem do approve of the Treaty of Peace between the 
Allied and Associated Powers and Germany (and the Protocol 
annexed thereto) which was signed at Versailles on the 28th 
of June, 1919, a copy of which was signed on behalf of His 
Majesty acting for Canada, by the plenipotentiaries ther~in 
named, and that this House do approve 01' the same." 

And then the Prime Minister, Sir Robert Borden, went on ta say the 

following: 

"It is unquestionable that the Treaty should be sub-
mi tted to Parliament for i ts co nsideration and a pproval before 
ratification on behalf of Canada takes place ••...•.••.•...•••• 
The formaI ratification is, of course, in the name of the 
Soverei6 n, but in giving that ratification on behalf of Canada, 
His Majesty necessarily acts at the instance of his constitutional 
advisers in this country." 24 

This precedent as ta signature and ratification was the procedure 

followed from that time on. This in effect was a ready recognition 

of the fundamental change which had taken place in the constitutional 

structure of the Erùpire at the Peace Conference. Though, in point 

of fa.ot, the declarations and resolutions, which had been concurred 

ta by the United Kingdom and the self-governing Dominion of Canada, 
25 

had not as yet been fbrmally embodied in the Statute of Westminister--

by the Imperial Legislature. 

In concluding, it is important to note that the Treaty of 

Peace, which was agned on June 28, 1919, preceded the adoption of 

the Aerial Navigation Convention. However, this Convention, mgned 

on Oct. l3th, of the same year, and containing 45 articles, forms 

Part XI of the '.Pre a ty of Versailles and cannot be disassoc iated from 

i t. The same procedure as at the Treaty of Peace prevailed in t hat 

the Convention was sign6d on behalf of each Dominion under full 

powers issued by the Crawn upon the advice of the respective 

Do.:1Ïnion Governments. Signing the Convention for Canada, under i ts 

* 24. Ibid 

25. Imperial Statutes George V ch. 44 
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particular territorial signification, was present the Hon. Sir 
26 

Albert Edward Kemp, United Kingdom Minister for Overseas Forces.-

This Convention was later formally ratified by His Majesty, on 

behalf of Canada, on June lst, 1922, thereby binding Canada to 
27 

perform her international duties and obligations under it. 

~6. Supra note 6 at p. 298 
27. Ibid at pps 73-75 
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Chapter IV 

CANADIAN LEGISLATION ON AVIATION: 

1. The Ai r Bo ar d Ac ~ ot 1919: I~ediately atter the 

tiret World War, it became apparent to our Legislators 

that the new air transport medium, the aeroplane, was 

destined to play an important part in canadiaa develop-

ment; and that it would, theretore, be necessary to 

introduce legislation both to enoourage and control 
l fly1ng. - Contemporaneously with the tirst session of 

the Aeronautical Commission on the 17th of March, 1919 2 

at the Paris Peace Conference, a Bill to oontrol aeron­

autics in Canada, under the jur1sd1ction of the Federal 

Government, was drafted and introduced for 1ts first 

reading in the House of Commons on the 29th of April, 

1919. Hon. A.K. Maclean introducing the bill said: 

"It will be necessary owing to the develop­
ment of aeronaut1cs in Canada and in other countr1es 
that there be appo1nted a body to administer this servioe 
in this country ••••••• The purpose of the Bill as l have 
said 1s to control and regulate and to prescribe laws for 
the conduct of Aeronautios in Canada. It ia deemed ad­
v1sable to constitute a method of dealing with this new 
subject." ~ 

At the second reading of the Billon May 5th, 1919, Mx. 

A.K. Mackenzie went on further to say: 

"Obviously, there must be some development in 
oommercial aeronautics in the near future. During the war 
the development of aeronautics related almost entirely to 
military and naval affairs. Private and commercial aero-

* 1. Canada Year Book 1943-44 at p. 571 
2. Supra note 10 at ch. III of this Thesis. 
3. House of Commons Debates, 1919 session, Vol. II at 

p. 1864. 
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nautics was prohibited altogether and consequently 
there was no development along these 11nes. It 1s 
necessary in v1ew of the probable development of 
aeronautics that there should be some governmental 
control of su ch matters and 1t 1s proposed to es-
tablish a Board which shall have ebtire control of 
a governmen t or commercial service •••••.•.•••••••• 
It is necessary of course, to have representat1ves 
of the Naval and M1litary Departments upon the Board 
for the reason that heretofore they have been very much 
and practially interested in aeronaut1cs. Consequently 
it is proposed that they shall have direct representation 
on tœ Board ••••••••••• The immediate purpose of this 
legislation is chiefly to control aeronautics in canada, 
established by any Government department or by private 
corporation. For example it is not with1n the right of 
any inmividual to fly in the air with aeroplanes or 
hydroplanes. or any other machine of the kind, although 
there is no statutory law which directly prohibits it ••. 
It ia unknown to both the common law and the statute law. 
Consequently, nobody can legally engage in flying today; 
and in none of the provinces, nor in Canada is there any 
statutory authority for anybody to grant licenses for 
the purpose. The Board must establish aerial routes, œ 
to put it in another way: 'If a cOlnmercial company 
desires to carry on an aerial service between, say •• 
Montreal and Toronto, their routes should be first es­
tablished and that would be one of the functions of the 
Board. The machines used should be licensed and in­
spected just as a steamer is. The pilots and the crews 
must also be licensed and that will be another function 
of the Board. Furthermore, regulations must be enacted, 
compelling flying machines to use telephonic or wireless 
apparatus ••••••• l think a very close parallel to the 
control of aerial navigation is the control which we 
exercise over shipping, with, of course, the very notable 
difference that one operates on water and the other in the 
air. Generally speaking, the object of the leg1s1ation 
1s to put ourselves in a position to control aeronaut1cs 
chiefly commercial, as that is the form we shall likely 

-, have in the lmmediate future in Canada •••....•••. 
The important thing to have in mind in aerial navigation 
is the protection of life and property." ! 

2. The Air Board: After debate on the Bill, the Federal go vern­

ment assumed jurismiction over aviation after the Air Board 
5 Act wes passed on June 6th, 1919. - Established by virtue 

* 4. Ibid at p. 2058 

B. 9 - 10 Canadian statutes George V. ch. Il (1919) 
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of this statute was the Air Board of seven members, of whom 

the chairman was required ta be a Minister of the Crown, and 

two of the members were to be appointed as representatives of 

the Department of Militia and Defenee and the Department of the 

Naval Service respectively, aIl the members to hold office for 

a term of three years. The Board, thus eonstituted, was by the 

Statute given administrative duties with respect to all matters, 

civil and military, relating to aircraft; and power was conferred 

upon it to make regulations relating ta the licensing of per­

sonnel, aircraft, and air harbours, and ta the navigation of 

the air generally, as weIl as to submit regulations for the 

governance of a military air force. The work of the Board fell 

into three main divisions: (1) control of civil aviation. 

(2) the direction af tlying op­

erations for other Departments of the Government. 

(3) and the direction of the 

Canadian Air Force. 

Betore the close of the year, a staff was 

appointed, regulations were prepared for the conduct of civil 

flying, and by the Q,eginning of 1920 the stage was set for the 

beginning of civil aviation on an organized basis. One of the 

first aets of the Air Board was to make a survey of the Dom-

inion to determine "what public services could be more efficiently 

and, in the broader sense, more economically performed by air 

than by existing methods." As a result of the survey and of 

discussionswith the government services concerned, air stations 

were established in 1920 - the most westerly in Vanoouver and the 
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most easterly in Halifax. 6 

3. Air Regulations of 1920: The Governor-General in Council, on the 

recommendation of the Chairman of the Air Board pursuant to the 

provisions of the Air Board Act, issued regulations on December 

31st, 1919 for the purpose of regulating and controlling aerial 

navigation in Canada. The regulations were brought into force 

on January l7th, 1920 by the Order-in-Counci1. 1 Speaking 

generally, these regulations followed the provisions of the 

International Paris Convention of 1919 on aerial navigation, 

which had already been signed on behalf of Canada, though not 

yet ratified. Under them no aircraft was allowed to fly in 

Canada, unless it had been registered either in Canada or in 

one of the other contracting states, and unless it bore the 

proper nationality registration marks. Equally no pilot was 

aI10wed to f1y, except for instruction, unless he had received 

a certificate, to obtain,which involved a medica1 examination, 

repeated every 6 or 12 months, and the successful passing of 

tests. Fol1owing the 1919 Convention of Paris, the Canadian 

regulations laid down detailed rules of the road and detailed 

instructions for the laying out and marking of aerodromes; 

the marks being such to indicate from the air the size of the 

aerodrome, the direction of the wind, and at nighti any pro-

jections involving possible danger to navigation • 

4. The National Defence Act of 1922: In the year 1923, there was 

a great change in the organization of f1ying services. The Air 

* 6. Can,ada Year Book 1938 at .p. 

Canada Gazette, Jan. 17/20 Supplement. These have been 
7. amended and conso1idated many times since then. The present 

day regu1ations have been approved by P.C. 2575 of the 24th 
of May, 1951 promulgated in the Canada Gazette on the l3th 
of June, 1951. 
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Board remained in office until January l, 1923 when the new 

Department of National Defence was established by statute 

which combined the Department of Militia and Defence, the 

Department of Naval Service and the Air Board into one Depart-
8 .-

ment for purposes of government economy. - ~y amendment the 

Air Board Act became part of the National Detence Act; the Air 

Board ceased to exist and its functions were ~ssumed by the 
9 

Minister of National Defence. - The civil operations branch 

was merged with the Royal Cnadian Air Force and continued as 

part of that branch until.July, 1927, when it was again 

seperated from the distinctively military work. At this time, 

a change in the organization became necessary to meet expanding 

needs and the control of civil aviation, in all its forms, was 

placed under the Deputy Minister of National Defence as civil 

head of the Department. 

5. The Aeronautics Act of 1927: The duties and powers of the 

Minister of National Defence, with respect to civil aviation, 
10 

were farther defined by the Aeronautics Act ot 1927, -- which 

was a mere consolidation, being word tor word a reproduction ot 

the Air Board Act of 1919 and the Aeronautics Act of 1922, except 

that it reterred to the Minister of National Defence wherever the 

Air Board was referred to in the old Act. There are, however, 

certain provisions found in the Aeronautics Act and not in the 

Air Board Act such as the Governor-in-Council may prescrive com-

pensation for death or injury directly resu1ting from a f1ight 

undertaken in the course of publie duty. 11 Subject to approval 

by the Governor-in-Council, the Minister was given power to 
* 8. 12-13 Canada statutes George V. ch 34 (1922) 

9. Ibid sec. 7. 
10. Revised Statut es of Canada 1927 ch. 3. 
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regulate and control aerial navigation o·;ver Canada and i ts 
12 

territorial waters. --

6. The Department of Transport Act of 1936: Arrangements were made 

to merge the Department of Railways and Canals with the Depart­

ment of Marine, to form the Department of Transport on November 

lst, 1936; and with the consent of the Minister of National 

Defence, those plans were enlarged to provide for moving the 

control of civil aviation to this newly formed Department. 

Accordingly, a Bill creating the Department of Transport was 
13 

approved by Parliament at the session of 1936. -- This statute 

empowered the Minister of Transport to exercise all and every 

one of the duties, powers and functions previously vested, with 

respect to civil aviation, in the Minister of National Defenee 

by any Act, Order or Regulation. Yulitary and civil aviation 

was thus seperated. Military aviation beeame a seperate branch 

with its own airworthiness standards and its own regulations 

governing military operations; and remained under the eontrolaf 

the Department of National Defence. To provide a grouping of 

services direetly related to transport by air, the Air Service 

branch of the Department of Transport was created, to include 

the newly aequired civil aviation division, the meteorological 

division and the radio division. The new branch was placed under 

the direction of a capable officer of the Department who was in­

structed to expand all three services to meet the requttements 

of a coast-to-coast inter-urban air transport service, fo1lowing 

the American plan of that day. 14 

* 12. Ibid sec. 4 
13. 1936 Canada Statutes c. 34 
14. House of Commons Debates, Hansard, March 17th, 1944\ et p. 1576 

and fo11owing. 
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7. The Trans~ort Act of 1938: On July lst 1938, the Transport 

Act was assented to and which was declared to be "An Act to 

Establlsh a Board of Transport Commissioners for Canada, with 

authority with respect to transport by railways, ships and 

aircraft." 15 The Board so established was the former Board 

of Railway Commissioners for Canada whose members remained 

in office with a change of name. The Act then went on to 

define the duties of the Board as follows: 

nIt shall be the dut Y of the Board to perform 
the functions vested by this Act and by the 
Railway Act with the object of co-ordinating 
and harmonizing the operations of aIl carriers 
engaged in transport by railways, ships, and 
aircr8f~ and the Board shall give to this Act 
and to the Railway Act such fiir interpretation 
as will best attain the object aforesaid." 16 ----

This provision declared the object of the legislation was 

to co-ordinate and harmonize aIl carriers of certmn descrip-

tions, that is railways, ships and aircraft. But later pro­

visions of the Act restricted the duties of the Board very 
17 

~onsiderably in respect of air and water transportation. --

The net result being that the Board was left with full jur1s­

diction over transportation by rail, but very 1imited juris­

diction over transportation by air and water. 18 The section 

on air transportation empowered the Board to regulate tarrifs, 

investigate complaints and to license aircraft to transport 

passengers and goods between specified points or places 

l"n or outsJ."Q' e of Canada. 19 mh" t th l 15 agency was no ano er 

Department of Government but a judicial body which derived 

* 15. Canada Statutes 2 George VI ch. 53. 
16. Ibid section 3, s.s. 2. 
17. Ibid sections 12 and 15. 
18. "Royal Commission on Transportation Report, 1951, at p.274 
19. Supra note 15 sections 13 and 16 • 
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its povers only froll the legislation entrusted to it for 

administration and not from the dinister of Transport. Its 

dut Y was to interpret the legislation and not to initiate 

projects. In other words, a new air route was designated 

by the Government as a route by an Order-in-Council under 

the Act. Then the Board \iould allocate and give a franchise 

for this route to any applicant on certain weIl defined 

principles, \'ïhich miGht be summed up as public co nvenience 

and necessity. As weIl, the Commissioners were bound to 

follow certain judicial principles in deciding what tolls 

would be charged. Pure1y and siraply, the Board was a 

q,uasi-judicial adI1inistrative body. 

8. rrhe Aeronautics Act of Canada: The preseIlt control OV8r civil 

aviation is administered by the Federal Goverl1lnent under the 
20 21 

authori ty of the Aeronautics Act -and aluendj),ents thereto. 

This Act is in three parts. Broad1y speaking, Part Ideals 

wi th the technical side of ci vil aviat ion, comprising!o.a tters 

of registration of aircraft, licensing of airmen, the estab-

lish.Clent and üaintenance of airports and facilities for air 

navigation, air traffic control, accident investigation and 

the safe operation of aircraft. This Part of the Act is 

adninistered by t he Contr011er of civil Aviation under the 

supervision of the Director of' Air Services, Departfaent of 

Transport. Part II of the Act deals with the social and 

econoillic aspects of co!1illercial a ~. r s ervices and assigns to the 

Air Transport Board certain statutory functions w"ith respect 

:,: 
20. Supra Note 10. 
21. .ÀI:lendments: 8 George VI ch. 28, 1944. 

9-10 George VI ch. 9, 1945. 
14 GeorGe VI ch. 23, 1950. 
14 George VI ch. 50, 1950. 

1 Elizabeth II ch. 14, 1952. 
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to the regu1ation of cOIT@ercial air services. Fina1ly, 

Part III of the Act dea1s with matters of Interna1 Govern­

ment administration in connection with the Act. 
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CHAPTER V 

TEE CONSTITUTIONAL CON}fLICrr OVEh AlEHOl,JAUTICS 

1. Introduction: Throughout the entire area of Canada, this new 

instru.mentality of the air raised an inte:r:estins and funda'Tlental 

conflict between the Dominion and the Provincial Governments as 

to the ribht to control and regulate aeroüautics, including the 

granting of certificates to persons to act as pilots, the granting 

and licensing of aerodroa6s and air-stations, and the fixing of 

air-routes. Fundamentally, the question was whether the subject 

was one on which the Dominion Parliament was alone co~ûpetent to 

legislate, or whether it was within the scope of each Province 

as being a matter related to property and civil rights, and local 

works and undertakings as to exclude the Dominion from any (or from 

more than a very linited) ju~isdiction in respect of it. 

2. Dominion Control of Aeronautics: \Ihen interested Parliamentarians 
l 

first began to consider t he House of COIlll!lOn' s Bill- for the control 

and regulation of aeronautics throughout Canada, they considered at 

the ou tset whether sovereignty ovel' the airspace, .. iÏ thin i ts terri tor-

ial boundaries, was solely feder81 or provincial or both feder'al and 

provincial under Canadian oonstitutional provisions. Opinions varied 

greatly on this point by our Legislators; and SOille of their renarks on 

this subject are worthwile noting, strictly, from an historical point 

of view. 

Iv:r. Earne st Lapointe (la ter the Hon. Eal'ne st Lapointe, l:rinister 

of Justice) sp ealdng in the House 0 l' COI:lillOnS on the Air Board Act said: 

* 

"By this Bill ••••• Parliament is establishing its authority over 
aerial routes and all illatters roncerning aircraft. But does 
my honourable friend ( referring to Mr. A.K. lJaclean who 

1. Air Board Act, 1919. Supra note 5, Ch. 4. 
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introduced the Bill) think thé: t if a company, for instance, 
established a line betvveen Montreal and Q;uebec, to operate 
exclusively within the limits of that province, it would be 
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a provincial matter, and that the company in question should 
not come under the authority of the Parliament unless its 
undertaking is declared to be for the general advantage of 
Canada? My honourable friend classifies aerial navigation with 
marine navigation, but article 92 of the British North A~erican 
Act declares that a provincial legislature may exclusively make 
laws in relation to the matters coruing within the class of 
subjects 'hereafter enumerated' and article 10 of section 92 sets 
forth:-

Local works and undertakings other than such as are of 
the following classes:-

Lines of Steam or othe!' ships, railways, canals, tele­
graph and other Works and undertakings connecting the 
Province with any otht r or others of the Province or 
extending beyond the limits of the Province. 

Therefore if such a company were operating exclusively within the 
limits of one province it would be a provincial matter, and l do 
not think this Air Board could fix the route or control the license 
to pilots, and other m.atters in connection with it. ft 2 

Mr. A.K .. lIaclean, who introduced the Bill for the Minister of Naval 

Services, replied to the point in question with the following remarks:-

"The constitutional question, of course, arises in 
connection with this m.atter, and had it been pointed out to the 
Fathers of Confederation that we might possibly have this aerial 
developm.ent in 18terb~~~rs, it would be difficult now to say 
whether it would have praced in clause 91 or 92 of the British 
North American Act. 

Clearly, the legislation, if enacted, would cover inter­
provincial aeronautics, and consequently to that extent the Federal 
Government would h&ve control. Whether it has control over purely 
provincial aeronautics ls a question open ta very mueh doubt, and 
possibly it "dll have to be settled ultimately by the courts. There 
is a clause in the British North American Act which in affect, states 
that subjects not assigned to the Provinces fall within Federal 
jurisdiction. Aeronautics was not placed in the list of subjects 
assigned to provincial jurisdiction, and therefore it is arguable 
that the subject falls within Federal jurisdiction. However, any 
doubt we may entertain on the point does not affect the cOiùpetency 
of Parliament to pass this legislation, although later it may be 
held by the courts that it is only intra-vires in so far it affects 
interprovincia l aeronautics." 1 

Another Parliamentarian of great distinction, Mr. Mowat, brought to 

the fore another interesting point in the debate:-

2. House of Commons bebates, Hansard, 1919 Session at p. 2052 
3. Ibid at p. 2057 
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" ...... 1 would say that the draughtsman hLs done his 
work weIl but there is one thing that he has not had present in hÉ 
mind in connection wlth the matter and that is as to the question 
how aeronautics Is going to iŒerfere with the property rights of 
the public • ••••• According to law, as it has stood for many 
hundreds of years, the right of the property extends tusque ad 
coelum. ab inferno' that is, up to the heavens and dovlU bene&th the 
earth. That is his property. It may be théit Vie have arrived at a 
stage in the world' s history in which a mach ine has come which will 
suddenly be launched across his property. \fuile the flier may be 
far up in the air and could not be sàid to do very m.uch harm to a 
mants property, sometimes aeroplanes come very near to a man's house 
and they do make a great de al of noise. You may have clai3s made 
by certain property ovvuers who do not want these things coming over 
their houses or property. There is nothing in the Act which enables 
the Government to say that aeroplanes shall have the rightto pess 
over a man's property or to define the conditions under which the 
right shall be exercised. 

l do not share with the Einister (referring to Mr. A.K. 
Maclean) the doubt that he seems ta have as to his power to enact 
this legislation as having reference to the point raised by io.y 
honourable friend, from Kamouraska (referring ta Mr. Ernest Lapointe) 
•••.• Property rights will be provincial. You have the right ta 
legislate with regard to that because you have the exhaustive clause 
of the British North America Act which says that anything wfiLeh is 
not Provincial is Dominion. You have besides that the Post Office 
service, the naval service, and the military service and last but 
not least, the ••.• geological service. This brings it into the 
Interior Department. Wîth all these uses in the different depart­
ments of the Government to which the aeroplane might be Pllt, there 
seeIll3 ta me to be a preponderating case in support of the contention 
that these are Dominion matters and would naturally come under the 
control of the Dominion authorities. How could an air man know 
where the exact position of the provincial boundary was? When he 
starts out on his journey he must have some rule or regulation Wlich 
will carry him to the end of it in Canada without regard to what 
particular Province in Canada he may be in. l doubt if any one will 
raise the point that thls is a matter for exclusive provincial 
jurisdiction. If any one does, i t behooves the Dom.inion to f ight 
for Dominion rights with aIl the powers they have." 4 

In reply to the question with respect to property rights 

which was raised in Mr. ~l"owat's speech, the following remarks were 

made by Mr. A.K. Maclean: 

"1 do not desire to amend the Bill with a view of 
abrogating any of the co.rnmon law doctrines in respect to property 
rights in the air. In view of recent developments the point is 
one for the courts to determine but l doubt very much if t ha t 
doctrine would be held to have illuch validity under the circ~~stances. 
l would refer my honourable friend ta paragraph ti' of sec. 4 of 
the Act which reads as follows:-

(i) the institution and enforcenlent of such rules and 
regulations as may be deemed necessary for the safe 
and Droper navi~ation of aircraft in Canada or within 
the liill1ts of tne territorial waters of Canada.' 
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"The sub-section (3) üli:n.ediately be low reads as follows:-
(3) AlI regulations enacted under the provisions of 

this Act shall be published in the Canada Gazette; 
and, upon being so pUblished, shall have the sane for 
ce as if they forifled part of this Act. 2-

Accordingly, the Bill later recei ved Parliament f sassent and t he Air 

Board Act was enacted giving jurisdiction over aircraft and flying 
6 

operations to the Federal authority. The constitutionality quest-

ion which this piece of legislation raised, was left in abeyance in 

view of the non-importance of aviation in Canada, at that tine~ 

except perh~ps to certain Federal Gover~~ent services and the early 

aviation pioneers of this country. 

3. The Dominion-Provincial Conference of 1927: On Nove!llber 3rd, 1927, 
7 

at a Conference held in Ottawa on Dominion-Provincial relations, 

4. 

between representatives of the Dominion Goverment and of .the Prov­

incial Governments, questions were raised by the representative of th~ 

Province of ~uebec, the Hon. Louis Taschereau, as to the legislative 

authority of the Parliament of Canada to sanction regulations for 

the control of aerial navigation generally in Canada - at all events 

in their application ta flying operations carried on within a Prov-

inee; and as ta the interpretation of the word "navigation" in the 

British North American Act.lt was deeided, after a lengt~dis­

cussion which lasted all morning, that the question of jurisdietion 

was proper to be determined by the Supreme Court of Canada for hearing 

and due consideration, pursuant ta Section 55 of the Supre:rn.e ,.court 

Act of Canada which per~its references on constitutional conflicts. 
9 

The Supreme,.Gourt Decision on Aeronautics: In 1930, four questions 

were submi tted for hearing and deter!llination by the Suprerle Court of 

* 5. Ibid at p. 2059 

8 

6. Supra note 5, Chapter 4. 
7. "Official Precis of Dominion-Brov. Conf'erence, Ottawa, 1927. p. 9 
8. 1927 R.S.C. Chapter 35, sec. 55. 
9. 1930 S.C.R. 663 



', . ~ '" .-1 .... 

P P 76 

Canada on the reference by the Governor General in Council re1ating 

to the respective legislative powers of the Dominion Par1iament and 

the Provincial Legislatures on Aeronautics. In the unanimous opinion 
10 

of the members of the Court, - it was held that while the Dominion 

Parliament has a considerable field of jurisdiction over aeronautics 

under the various heads of section 91, of the British North America 

Act, 1867, there is also a local field of jurisdiction; and that the 

Dominion jurisdiction does not extend so far as to permit it to deal 

with the subject in the broad way in which it attempted to de al with 

it in the 1919 legislation of the Air Board Act. 

Of the Cluestions which were subm.itted for adjudication, 

the third and LloSt general was directed to the authority of Parl­
It 

iament to enact the Air Board Act -- and the four th re1ated to the 
12 

validity of the Air Regulations 1920. The first and second 

Cluestions had to do with the effect on the distribution of legislative 
II 

authority by the provisions of section 132 of the B.N.A. Act and 

of the International Convention for the regulation of aerial navigation. 

On these Cluestions seperate judgements were delivered by the Chief 

Justice and by Duff, Newcombe, Smith and Cannon J.J.; Renfret and 

Lamont, J.J., concurred in the answers given by Duff J., to the 

Cluestions subnitted. 

All the mem.bers of the Court >,vere of the opinion that, 

apart from the existence 0 l' the Convention, the pmfers of Parliament 

in relation to aeronautics must be restricted to legislation under 

* 10. 
11. 
12. 
13. 

C.J.C. Anglin and Duff, Newcom.be, Renfret, Lamont and Cannon J.J. 
Supra note 5, Chapter 4. 
Supra note 7, Chapter 4. 
Sec. 132 of the B.N.A. Act reads as follows: "The Parliament and 
Governrn.ent of Canada 8ha11 have all Powers necessary or proper 
for performing the Obligations of Canada or of any Province there­
of, as Part of the British Empire, towards Foreign Countries 
arising under Treaties between the Empire and such Foreign 
Gountries." 
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specifie heads of section 91 so far as ineidentally neeessary, sueh 
14 15 

as "The Regulation of Trade and Co~eree" -"Postal Service" , , , 
16 

"Mi li tia!f., Mi li tary and Naval Service and Defenee tr, - and "Naturali-
17 

zation and Aliens", -- and that Parliament aequired no general leg-
18 

islative jurisdietion under the head "Navigation and Shipping". 

$mi th, J., says that the latter expression refers only to the nav-

igation of the water and shipping plying on the water, referring,in 

support of this Interpretation of it,to the New English Dietionary; 19 

and Cannon,J., briefly states the ronclusion that "aviation, even if 
2) 

designated as aerial navigation, is not a subjeet in section 91". 

DUff,J., dismisses the argument tha t this head extends to air nav­

igation and aircraft with the remark that he is "unable to agree that 

navigation and shipping would 'according to the commonunderstanding 
21 

of men', embraee the subject of aeronautics". - Newcombe, J., deals wi th 

the point a li ttle more fully, expressing the v iew that: 

* 14. 
15. 
16. 
17. 
18. 
19. 
20. 
21-

"Navigation and Shipping" are words inapt and unauthorized 
to connote flight or the utilization of atmospheric re­
sistanee or buoyancy for the carriage of craft or traffic. 
Flight is one thing and nevigation another. The way of a 
flying machine may in some respects be assimulated to the 
way of an eagle in the air, but not to that of a ship in 
the midst of the sea, which has b ~ en reeognized as some­
thing different. Navigation consists in the exercise of 
a right of way, which may be enjoyed in the sea, in tidal 
and in non-tidal water ••••• This meaning is emphasized for 
the purposes of section 91, vvhere the "vord is associated 
wi th "shipping". 

B.N.A. Act sec. 9l. s.s. 2 
Ibid s.s. 5 
Ibid s.s. 7 
Ibid s.s. 25 
Ibid s.s. 10 
Supra note 9 at p. 711 
Supra note 9 et p. 716 
Supra note 9 et p. 685 
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He concludes that: 

"If the subject of "Navigation and Shipping" is to be 
extended to what in the absence of a definitive name, 
has been described as "aerial navigation", that is a 
f'unction to be discharged by the enactment of approp­
ria te v%rds and i t belongs to the Imperial Parliament, 
not to this Court." 22 

Having thus excluded the reference of the federal powers to t he he ad 

"Naviga tion and Shipping", all the members of t he Court proceed to 

give positive reasons for regarding the subject as falling within the 

legislative jurisdiction of the provinces under one or other of the 

heads of section 92. 

Anglin, C.J., says that "legislative jurisdiction over 

intra-provincial flying - and there must ·be a great deal of it - prima 

facie belongs to the provinces under section 92, suo-section 13 (Property 
31 

and Civil Rights)", and :.luff, J., r.onc]lldes that "primarily the m.atters 

embraced within the subject of aerial navigation fall within section 92" 

sinee -

"The provincial jurisdiction under heads 10 to 16 (of 
sec. 92) extends through the airspaee above, as well as 
the soil below; and the tC:ontr.ol of the province over i ts 
own property is as extensive in the case of aerodromes and 
aircraft as in the case of garages and automobiles. The 
enploym.ent of aircraft for survey, exploration, inspection 
and patrolling, in the management of the public domain, 
for police purposes, and in the interests of public health 
(head 7), is as strictly a provincial matter as the eill­
ployment of any other local agency for such purposes." 24 

Cannon,J., reIilarks that "the ovvnership of the airspace ms prLna tacie 

a suo:ject within the exclusive jurisdiction of the provinces; and they 

alone can im.pose restrictions to the rights of the Ol,vners of land and 
25 

to those of the o'.mers of aircraft". New·combe, J., quotes the maxim 
26 

Cujus est solun ejus est usgue ad coelum, a corillnon law maxim which 

*22. Ibid at p. 702 
2). Ibid at p. 681 
24. Ibid at p. 685 
25. Ibid at P. 717 
26. Transhl ted the maxim W::ians he who 01:vTIS the s oil also O\JllS everything 

~It0~ .t~~hcenter of the earth up to the heavens. Euban~): - 1930 C.B.R. 
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applies in English provinces of Canada, and article 414 of the ;;'uebed 
27 

Civil Code, -which declares that "ownership of the s oil carri e s with 

i t mmership of what is above and what is below i t," expresses the v iew 

that the Courts have no authori ty to explain or Qualify the princi pIe 

thus established "so c:.s to adm.i t of the introduction of a public right 

of way for the use of flying machines conseQuent upon the demonstrations 

in recent times of the practicability of artificial flight", and adds 

that "the appropriate legislature may, of course, provide for airways, 

notwi thstanding the rights of the proprietors ", from which, "the right 

of way exerci sed wi thin a province by a flying machine must in 3) me 
28 

manner be derived". - The Chief Justice ru ncurred in these views, 

expressed by Newcombe , Smith and Cannon,J.J. 

On the important Question of the effect of section 132 

and the International Paris Convention of 1919 on the distribution of 

power by the B.N.A. Act, the opinions of the members of the Court are 

divergent. AlI of them agreed that Parliament did not; by virtue of 

the International Convention, acquire under section 132, exclusive 

legislative authority to legislate in sueh a way as to carry out the 

obligations the Convention i mposes on Canada, but they equally agree 

that Parliament's jurisdiction is paramount, so far as the exercise of 

its authority is necessary in order that these obligations m.ay be carried 

out. 

Duff J., l'efers to Attorney General of British Columbia Ys. 
29 

Attorney General of Canada, and says that "it is now settled, if 

indeed there ever was doubt upon it, th8t provincial legislation re­

pugnant to legislation of the Dominion under section 132 ls thereby 

*27. '~uebec Civil Code (annotated) art. 414 at p. 129 
28. Supra note 9 at pps. 701, 702. 
29. (1923) 63 S.C.R. 293 e t pp. 327 - 331; (1924) A.C. 230, at 

pp . 211 - 213. 
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superseded", and that the Dominion has full authori ty under that 

section "to give full effect to the rules embodied in the Convention 
30 

and to take effective raeasures for the enforcement of them". 

Newcombe, J., on the other hand, says that:-

"The language of section 132 does not require, either 
expressly or by necessary implication, nor, l think, does 
it suggest, that a province should thereby suffer a dim­
inution of the powers expressed in its enumerations or 
otherwise conferred, except to admit capacity, on the 
part of the Doninion, which, in relation to provincial 
Obligations, is no more than concurrent, so long as these 
are not performed by the province. The case of obligations 
to be performed for which a province has become bound by 
treaty to a foreign country, though perhaps difficult to 
realize, is expressly provided for by section 132, and 
v"hile pending provincial non-performance, power i8, by 
that section, conferred upon the Parliament and Government 
of Canada, l am. unable to interpret the Dominion power 
as meant to deprive the province of authority to imp­
lenent its obligations. If tbat had been the intention, 
l think it would have been expressed". 11 

Later he expresses the opinion, that:-

"Dominion powers derived under section 132 should •••••• be 
liberally interpreted to include aIl such as are necessary 
or proper for achieving the purposes defined, "the Dominion 
being " by that section, authorized to exercise t hese 
powers for performing its treaty obligations and equally 
so for p8rforuing those of a province •••.• irrespective of 
the question as to where the power resided if section 132 
had not been enacted". 32 

Smith J., takes. the same view as Duff, J., of the effect of the jUdgement 
33 

of the Privy Council in A.G. of British Columbia YS A.G. of Canada.-- He 

regards this decision as affording a conclusive answer to the contention 

that the powers of Parliament arise only on the failure of the provinces 

to take the necessary measures, and concludes that the powers of the 

provincial Legislatures exist only while the field is unoccupied, those 
34 

of Parliament being paramount. --

Anglin C.J., concurs with Smith, J., on these points, 

expressly disagreeing with Cannon,J., who seeIllS to go even fa:t:ther than 

Newcombe, J., considering that, although the jurisdiction of Parliament 

* 10. Supra note 9 at p. 694 
~~ Qlln1"" Ylr..t~o 00 

31. Ibid at p. 697 32. Ibid at p. 699 
1 J. Q" n1"" Ylf'\+"" 0 '" t: T'I '7(1)). 
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may be paramount, it should be exercised only if the provinces "refuse 

or neglect to do their share within their le8islative ambit with suff-

icient uniformity to honour the signature of the Dominion", and con-

cluding that, as this situation does not appear from the data sUbmitted, 

it cannot be said that Dominion 1egislation on the subject of aeronautics 

is presently necessary or proper. 
l2. 

Duff, J., is, moreover, of the opinion that si. nce the 

provisions of the Aeronautics Act viere enacted in 1919, before Canada 

became a party to the International Convention, they remain invalid, 

notwi thstanding their sUbs~6uent re-enactment as Chapter 3 of the 

Reviàed Statutes of 1927. -- Anglin C.J., on the otherhand, wnsiders 

that the validity of such of the provisions of the Act as are necessary 

ta carry out the obligations imposed by the Convention may probably 

be upheld under section 132 by reason of the fact that the Act as it 

stands became law only on Feb. Ist, 1928 (due to the enactment as Ch. 3 

R.S.C. 1927), long after the date of the Convention, and notwithstanding 
37 

that its provisions had been previously in force. -- Cannon, J., states 

that the Air Board Act was assented to on June 6th, 1919 before the 

Parliament of Canada could invoke article 132 to secure the power of 

performing the obligations of Canada under a treaty which was not then 

in existence; and it requires an existing treaty to give va1idity to 

1egis1ation, not merely a prospective convention. Since the Act was 

re-enacted as chapter 3 of the Revised Statutes of Canada (1927), the 

Convention was in force, "but at no tine has the Parlia.m.ent of Canada, 

* 35. Ibid at p. 719 

36. Ibid at p. 686 

37. Ibid at p. 680 
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as they had done for the Japanese Treaty, passed an Act providing 

that the treaty should be thereby sanctioned and declared to have the 

force in Canada." 
12 

Notwithstanding the differences of view thus outlined, 

aIl the judges of the Court concede to the Doninion adequate juris­

diction to fullfill aIl international ihbligations arising under a 

Convention of the kind under consideration. Two of them considered 

that this jurisdiction, so far as its exercise affects the provincial ' 

field of legislatiive jurisdiction, arises only if' and to the extent that 

what is necessary is not done by tl~e provinces, or there is at least 

a lack of uniformity in the action the provinces take, but in the 

opinion of the remaining five it arises forthwith upon the treaty being 

made and independently of anything the Provinces may do or refrain from 

doing. 

In summation, i t might be said the Supreme. ,Court t s 

judgement decided the submitted questions adversely to the claims of the 

Dominion Government and set up distinct limitation on its powers under 

the B.N.A. Act. The Court, in its findings, felt very strongly that 

the right to control aerial matters within the Provinces must naturally 

appertain to the Prmvinces in virtue of their right to deal with Property 

and Civil Rights under the federal constitution of Canada. 
40 

The Priv"l.. Council Decision on Aeronautics: The soundness of the 

answers given in the Supreme Court of Canada was chal1enged by an appea1 

to the Judicial Committee of the Privy Counci1 of England. This Board 

reversed the findings of the SupreLle .Court and asserted in a very un-

* J8. A.G. for British Columbia vs A.G. for Canada 1924 A.C. 203 
J9. Ibid at p. 719 
40. A.G. of Canada vs A.G. of Ontario 1932 1 D.L.R. 58 
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ambiguous manner the paramount and exclusive legilative and executive 

authority to implement the obligations of Canada or the Privinces under 

the Convention of Paris relating to the regulation of aerial navigation. 

They considered "the governing section to be section 132, which gives to 

the Parliament and Government of Canada aIl pov~ers necessary and proper 

for performing obligations towards foreign countries arising under 
"41 

treaties between the E...1J.pire and Sl ch foreign countries. - The Committee 

did not rely solely upon section 132 of the B.N.A. Act for authority but 

brought to the aid of that section the consideration of "the fact that 

further legislative powers in relation to aerial navigation resides in 

the Parliament of Canada by virtue of section 91, sub-sections (2), (5) 
42 

and (7)". The COlluni tte said further that they: 

"do not think that aeronautics can be brought within the 
subject of Navigation and Shipping, although undoubtedly 
to a large extent, and in S)ra.e respects, it might be 
brought under the Regulation of Trade and Commerce (2) 
or the Postal Services (5). On the other hand, the 
respondents contended that aeronautics, as a class of 
subject came within sec. 92 (13) 'Property and Civil 
Rights' in the Provinces, or (16~, ('Generally all Hatters 
of a merely local and private Nature'in the Provinces. 
Their Lordships do not think that aeronautics is a class 
of subject within Property and Civil Rights in the Provinces, 
although tiere again, ingenious argurllents may show that sarae 
part of it might be so included. 

In their Lordships view, transport as a subject is dealt 
with in certain branches both of section 91 and of section 
92, but neither of those sections deals specia1ly with 
that branch of transport which is connected with aeron­
autics". l±.l 

To their findings in all these respects the Board added:-

* 4l. 
42. 
43. 

"There may be a small portion 0 f the fie Id whi ch i s not by 
virtue of specific words in the British North American Act 
vested in t he Dominions; but nei ther is i t vested by spec­
ific words in the Provinces. As to such small portion, it 

Ibid at p. 67 
Ibid at p. 70 
Ibid at p. 67 
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appears to the Board that it must necessarily belong to the 
Dominion under its powers to make laws for the Peace, Order 
and Good Government of Canada. Further, their Lordships are 
influenced by the facts that the subject of aerial navigation 
and the fulfilment of Canadian obligations under section 132 
are matters of national interest and importance; and that aer­
ia1 navigation is a class of subject which has attained such 
dimensions as to affect the body politic of Canada." ~ 

For these reasons the Privy Council came to the conclusion that it was 

competent for the Parliament of Canada to pass the Air Board Act and 

authorize the Air Regulations of 1920. In their decision, they 

virtually read a new power to deal with aerial navigation under the 

constitution; and showed the readiness of the Privy Council to find 

a means of placing under Dominion authority the control of national 

issues in Canada. 

6. The Johannesson Case on Aeronautics: Fo1lowing the Privy Council's 

decision on the question of jurisdiction over aeronautics, the 

prevalent general concensus of opinion was that it fell exclusively 

under Dominion authority. Short1y thereafter, doubt was again created 
~ 

in view of the grounds, stated in the~Udgment in the 'Radio Case' 

and in the 'Labour Conventions Case', thatthe Dominion's power to 

deal with aeronautics arises only under section 132. The quotation 

from the first, referring to the Aeronautics Case, is: "The leading 

consideration in the judgment of the Board was that the subject fell 
il 

within the provisions of section '132", Lord Atkin in the Labour 

Conventions Case was also of the opinion that "the Aeronautics Case 

concerned legis1ation to perform obligations imposed by a treaty 
~ 

between the Empire and foreign countries". If these observations 

were so, it was generally speculated in legal circles that there was 

a limitation on the Dominion's power to deal only with such aspects of 

* 44. Ibid at p. 70 
4S. Re: Regulation and Control of Radio Communication, 1932 2 D.L.R. 

BI, A.C. 304. 
46. AG. of Canada vs. A.G. of Ontario 1937 1 D.L.R. 673, A.C. 326 
47. B~pra note 45 at p. 82 D.L.R.; p. 311 A.C. 
4$. Su ra note 46 at P. 681 D.L.R. 
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aeronautics as would be necessary to carry out obligations under 

the International Convention. 

This doubt was set aside by the Supreme Court of Canada's 

judgment, handed down on October l2th, 1951, in the case of 
b:2 

Johanneson vs The West St. Paul Rural Municipality' wherein it 

was held that the whole subject of aeronautics or aerial navigation 

is a matter falling within the exclusive legislative authority 

of the Dominion Parliament to make laws for the Peace, Order, énd 

Good Government of Canada. 

This case essentiallyilNolved the question of how much 

jurisdiction the Parliament and Government of Canada have over 

aeronautics; whether it was limited to implementing the Inter­

national "Conventionrelating to the Regulation of Aerial Nav­

igation", or, if not being 50 limited, whether it extended to all 

phases of aeronautics and all matters relating thereto such as, for 

example, aerodromes as was the matter in issue 'in this case. 

Proceedings in this matter were initiated in the Manitoba 
2Q 

Court of King's Bench where Campbell, J., was of the opinion that 

"the Dominion's power to deal with aeronautics did not go beyond 

what was necessary to carry out (the obligations under) the Con-
n g 

vantion". He refers to the Radio Case and the Labour Conventions 
21 

Case in support of this view. tfAssuniing, however, that Dominion 

legislative authority in relation to aeronautics may be found in 

sorne heads of section 91, as in head (2) (regulation of trade and 
2l± 

commerce), head (5) (postal services) and head (7) (mili tia and defence)' 

he continues, "1 am of opinion that the licensing and regulation of 

airports, particularly commercial airports operated by private persons, 

* 49. 1951 4 D.L.R. 609 
50. Re; West St. Paul Rural lvlunicipality 1949 3 D.L.R. 694 
51. I@id at p. 700 
52. Supra note 45 
53. Supra note 46 
54. Supra note 50 at p. 694 
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cannot by any stretch of the imagination be said to be ancillary 
.22. 

or incidental to any of the above heads". Therefore, he concludes 

that "legislation for the licensing and regulation of aerodromes 

is not essential to fulfil treaty obligations and as this is a 

matter of civil rights or local interest, the Dominion is without 
2Q 

authority to deal with it", and consequently, provincial legis-

lation may validly be passe~. 

An appeal from the judgement of Campbell, J., was made to the 
21. 

Manitoba Court of Appeal. Holding in favour of the Province and 

the municipality, the Appealate Judges in the ratio of 4 to l were 

of the opinion that Dominion legislative jurisdiction in relation 

to aeronautics, whether uqder section 132 or under the enumerated 

heads of section 91 of the B.N.A. Act, does not exclude provincial 

legislative authority respecting the selection of sites for the 

location and construction of aerodromes, at least in respect of 

aerodromes for peace time commercial aviation and intended for 

other than Dominion Government use. They, however, believed that 

it was beyond the legislative authority of a Province to license or 

regulate the operation of an aerodrome or to legislate respecting 

the oontinùance or maintenance there of. Dysart, J.A., with McPherson 

C.J .1'-1., and Richards, J .A., concurring, was of the firm belief that 

"the rights over the land in question and over the use of which that 

land may be put, are purely property and civil rights and matters 

of local interest. As such they fall within the exclusive legis­

lative field assigned to r·1anitoba by sec. 92 of the B.N.A. Act and 

are not to be trenched upon by Dominion legislation further than is 
~ 

necessary in the national interest". In the sole dissenting 

* 55. Ibid at p. 704 
56. Ibid at p. 704 
57. Johannesson vs West St. Paul Municipality 1950 3 D.L.R. 101 
58. Ibid at p. 129 
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judgement, Coyne, J.A., thinks that "aeronautics is indivisible, like 

peace itself, and is unsuited to be parcelled out in Canada among 

eleven independent legislative jurisdictions, Parlaiment and pro-
2.2 

vincial Legislatures." He concludes that "aeronautics in aIl its 

aspects remains wholly within Federal competence as expressly found 

and decided in the Aeronautics Reference. That judgement was not 

on appeal before the Labour Conventions Board and the latter could 

not reverse the decision or strike out what the Aeronautics Board 

said to be and were really grounds of thèir judgment. If the 

Labour Conventions judgment had reduced the significance and grounds 

to the narrow basis of implementation of the Conventions only, the 
60 

Temperance Act Judgment -- puts back the ground that Aeronautics 

had ceased to be a matter of provincial and local concern and had 

become a matter of general concern to Canada and therby became within 

the legislative and administrative competence of Canada, and that this 

equally with its role in implementing the Convention, and the finding 

that aeronautics is not with "Property and Civil Rights", gave con-

stitutional validity to the whole Act and constitutional competence 
61 

over the whole aeronautics field." 

A further appeal was made to Canada's final Court of Appeal, 

the Supreme Court which, in a sweeping jUd~ent, reversed the de­

cisions of the two lower judicial bodies. -- Kellock, J., represented 
§l 

the views of aIl the members of the Supreme Court when he stated 

that "the subject of aerial navigation is a matter of national 

* 59. Ibid at p. 109 
60. A.G. for Ontario vs Canada Temperance Federation 1946 2 D.L.R.j 

61. 
62. 
63. 

Supra note 57 at p. 114 
Supra note 49 
IVlembers were Renfret C. J • C • , 
Locke and Cartwright J.J. 

A.C. 193 

Kerwin, Taschereau, Ke11ock, Estey, 
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interest and importance". Continuing on he said: 

"Once the decision i5 made that a matter is of national 
interestand importance, so as to fall within the peace, 
order and good government clause, the Provinces cease to 
have any legislative jurisdiction with regard thereto and 
the Dominion jurisdiction is exclusive, If jurisdiction 
can be said to exist i n the Dominion with respect to any 
matter under such clause, that statement can only be made 
because of thefact that such matters no longer come within 
the classes of subject assigned to the Provinces. l think, 
therefore that as the matters attempted to be dealt with by 
the provincial legislation here in question are matters 
inseperable froID the field of aerial navigation, the ex­
clusive jurisdiction of Parliament extends thereto. The 
non-severability of the subject matter of "aerial navigation" 
is well i11ustrated by the existing Dominion legislation and 
this 1egislation equally demonstrates that there is no room 
for the operation of the particular provintial legislation 
in any local or provincial sense". 2lt 

Their Lordships declared also that while the Aeronautics Case of 

1932 relied specifically on Section 132 of the B.N.A. Act in that 

the Aeronautics Act, therein question, was enacted pursuant to a 

"British Empire" Treaty, nevertheless the renunciation of the 

Treaty, as of April 4th, 1947, by Canada and its adherence, in its 

own right, to the Chicago Convention on International Civil Aviation, 

which became effective on April 4th, 1947, did not abrogate its 

legislative authority in relation to aeronautics since it is a matter 

falling under the P.O.G.G. clause of the B.N.A. Act. 

The judgment of the Supreme Court in this case is 50 clear 

and comprehensive that there is very 1ittle one can add except to 

say that this decision is of great importance in that it has saved 

Canada from the many perplexing complications so evident in the 

United States, regarding the respective powers of the States and 

Federal Governments in relation to aeronautics. The Court recognized 

that provincial control, over any aspect of aviation, would serve as 

a barrier to its progresse The advancement of this new field of air 

* 64. Supra note 49 at p. 624 



P 89 

transportation is to the enrichment and developnlent of our 

country as weIl as a very potential arm of national defense in 

safeguarding our frontiers from foreicn encroac~~ent. 
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CHAPTER VI 

The Canadian Carriage By Air Act 

1. The Warsaw Convention: Q,uestions of private aerial law were not 

envisaged or deal t vd th by the drafters of the multilateral Paris 
l 

Convention of 1919. 'Ni th the sudden expansion of aviat ion after 

the first V{orld War, the questions assumed more than academic inter­

est. Commercial aviation, like aIl other rueans of transporation, 

immediately produced a long series of legal problems. 

On November 30, 1923, the Air Transport Cor.unitteeof the 

International Chamber of Commerce adopted a resolution urging the 

promotion of an international conference with power to draft projects 

of private international aerial law to be submitted for ratification 

to aIl countries. Two years later, the Third Congress of the Inter-
2 

national Chamber of Congress, held at Brussels in June, 1925, voted: 

"The Congress of the International Chamber of Commerce, 
considering thet in various countries interested in commercial 
aviation , new questions of ci vil law are constantly arisi ng, 
involving serious danger of conflicting judgments in the civil 
courts, decides to take all necessary measures with a view to 
reconwending the convocation of an international convention on 
civil air law similar to the international convention on pUblic 
air law signed on Octoher 1.3, 1919." 

In the rn.eanwhile the French Government had taken steps 

to roeet the new demands of commerce. In August, 1923, Premier Poincare 

inform.ed the chancelleries of the world, of his intention to calI an 

international conference to roeet for the purpose of drafting a con­

vention regarding the liability of shippers in international traffic, 

and in general to decide whether the time was opportune to pur sue the 

study of the codification of the private international law of the air. 

* 1. Article le of the Paris Convention, 1919, contains a provision 
dealing vdth patents. 

2. Colegrove - "International Control of Aviation" at p. 96 refers 

1. 

to "Resolutions of Third Congress, Brussels, June - 1925" at p.;D-51 
3. Sack - "International Unification of Private Law Rules on Air Trans­

portation & the iJarsaw Convention -"Air Law Review. 1933 vol. J. at 
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A conf'erence of' diplomate ., from 43 sta te s conveJled .. at Paris in 

November, 1925, at which \/as discussed a draft multilateral convention, 

submitted by the French Government as a basis for discussion, concern­

ing the responsibility of the carrier in international air transport-

ation. The delegates modified the French draft convention and th en 

offered it to their Governments for further study prior to convoking 

a second conference for final adoption. Secondly, they established 

the Comite-International Techni~ue d'Experts Juridiques Aeriens 

(C.I.T.E.J.A.), with its seat at Paris, charged with the dut y of con-

tinuing the work of the conference and studying in particular the 

possible codification of nine specified subjects of aerial law. The 

membership of this useful instrument was composed generally of rep-

resentatives of the principle European States who were lawyers and 

law professors trained in civil and COJ~on law countries. Specif'ically 

charged witt the redraf'ting of the project for a convention on liability 

of carriers in internéitional air traffic, they f'inally adopted a re­

vised draft at the Madrid session in 1928; whereupon it was trans-

mitted by the French Government to the other States. 
!± 

AlI was noV'! ready for the Second International Oonference of 

Private Air Law; and, at the invitation of' the Polish Government, on 

the reco~llendation of France, representatives of thirty-one states 
2-

met in Warsaw in October, 1929. After some important conpromises, 

the project of a convention on liability of shippers in international 

air traffic was adopted on October 12, 1929, under the title of "Con-

v,ebtion for unification of certain regulations relative to inter-
6. 

national air transportation" and was signed by 14 of the states. 
* 4. Coquoz - "Le Driot Prive Internationa1eAerienn at p. 65. 

5. McNair - "The Law of the Air". at p. 123 
6. Hotchkiss - "The Law of Aviation" at p. 144. 
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2. The Scope am Application of the Convention: There v.;ere no 

uniform rules of law, prior to the Convention, governing the 

rights of a passenger of ,_': , ' the owner of goods in aerial trans-

port, or defining the corresponding liability of the carrier. 

Up to then, these rights and liabilities depended upon the 

laws of the countries between and over which the international 

carriage went, and upon the terms of the contract made in part­

icular cases. The lavIs differed and so did the contracts - the 

net result being uncertainty and confusion. The Vlarsaw Convention 

was enacted to resolve this ~tuation. 

The Convention a::;>plies only to "interna'ttional" transport-

ation of persons, baggage and merchandise. Article one therein 

provides that such "international" transportation is one, in 

which, "by stipulation of parties", the pOint of departure and the 

point of destination are in the territory of two member states; 

as weIl, as one between two points in territory of one fûember 

state - if an intermediate stop is forseen in the territory of 
7 

another mefflber state.- Therefore, the scope of the convention 

does not cover all international carriage, but only such carriag~ 

as co:n.es within the ter.ms stated. Thus, if transportation is 

between Eontreal and Paris, Warsaw rules app1y because both France 

and Canada are parties to the Convention. Again if transportation 

is between the United states and Alaska in an k1erican aircraft 

wi th a scheduled stop at 'Nhi tehorse, in Canadian terri tory, then 

the 'r'larsaw Convention YJOuld cover the relbtions between the 

carrier and the passenger. 

Hovlfever, if a Canadian aircraft VIBS scheduled to fly from. 

Ivlontreal to Brusselles via a point in Newfoundland ( both Canada 

* 7. Grein vs Imperial Air-.ia~Ts Ltd. 1937,lK.B. 50 at p. 76; 
Philippson vs Imperial Air~reys Ltd. 1939, A.C. 332 - for 
definition of international transportation under Warsaw Rules. 
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and Belgium béing parties to the Convention) and if the plane 

\,ras involved in an air crash before leaving Canadian territory, 

the Convention vvould apply if the passenger in question held a 

ticket to Belgiumj whereas the relations of the carrier to the 

injured passenger would not be governed by the Warsaw rules in 

the case of the passenger holding a ticket only to Newfoundland, 

even though both passengel'S were on the saIlle airera ft when the 

accident occurred. 

Paragraph :3 of Ar,ticle l provides that a series of 

successive international transportation by several air carriers 

will be deemed a single international transportation subject to 

the rules of the Conventioil, as if it was contemplated by the 

parties as a single operation, whether it was made on the strength 

of one contract or of a series of several contracts, and notwith-

standing one or more of such contracts have to be performed entire-

ly within the territory of one of the member states. Tberefore, 

the scope and applicability of the Convention is largely deter­

mined in each particular case by two thingsj (a) by determination 

of 'Nho are the seperate high contracting parties to the Convention 

at the time; and (b) by an eXfu~ination of the terms of the con-

tract of carriage between the carrier and the passenger, or the 
8 

carrier and the shipper. In .other words, the test of applica-

bility of the Convention is the character, not of the voyage made 

or to be made by the aircraft, but of the transportation contract­

ed by, or for, the given subject (passenger, baggage, merchandise)j 

and in which ttby stipulation of parties" points of departure and 
9 

of destination are in the territories of two member States.-
" 8. . . Cooper - "Canada and the Warsaw Conventlon", Instltute of 

International Air Law papers, McGill U. at p. 2 

9. Supra note :3 et p. 350. 
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3. The Provisions of the Warsaw Convention: The convention 

consists of a code which lays down certain conditions of contract 

for international carriage. It defines and liLa.its the rights of 

passenger and owners of cargo in sueh carriage, and the corres­

ponding liabilities of the carrier. It not only regulates the 

enforcement of those rights but liaposes upon the carrier a limited 

liability, in JlOst cases of accident or delay, and an unlimited 

liability in some. By so doing it makes, indirectly, further 

provision for saftey of carriage. 

Articles 3 to 16 of Chapter two, under the heading of 

"Titre de Transport", provide for the form and contents of the 

traffic documents to be used (passenger tickets, baggage checks, 

and airway bills). Absence, irregularity, or loss of the docWlI.ent 

do not affect the existence, and the validity of the contract of 

transportation, "which will be nevertheless subject to the rules 

of the Convention". If a passenger ticket is not delivered, or 

if baggage or cargo is carried without the issuance of the re­

quired baggage check or airway bill, and, in the latter case, if 

certain detailed provisions are omitted, the carrier is not 

per21itted to avail himself of the limits of liability provided 

in the Convention. 

Articles 17 ta 30 in Chapter 3 refer to the general rules 

of liability of the air carrier under the convention. Respons­

ibility for damage are regulated for in the fol10viÏng cases: -

in case of death of, or in jury ta, a passenger (art. 17); in case 

of destruction and~ss of, or in jury ta, or dauage ta, registered 

baggage and merchandise (art. l8); and, lastly, for druaage result-. 

ing 'froIlJ. tl).e · del?y of passengers, baggage or merchandise (art. 19) 
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In case of death of, and in jury to, a passenger, the 

carrier is responsible for damage if the accident, which caused 

the damage, took place on board the aircraft or in the course 

of embarkation or disembarking (art. 17). The carrier is Blao 

responsible for damage in case of destruction or loss of or 

da~age to checked baggage or cargo if the event, which caused 

the damage, took place "in the course of air transportat ion" -

by which is meant the period of time during which the property 

is underguard of the carrier, whether on aerodromeor on board 

the plane or in another place in case of landing outside of an 

aerodrome (art. 18). Neither passengér nor shipper need prove 

negligence or other fault of the carrier as the burden of proof 

is laid on the carrier, but he has not to prove 'affir.:n.atively' 

that the damage was caused by an excepted factor. He has only 

to prove 'negatively' that he, his agents, or employees, are not 

guilty of any fault by establishing that he or they have taken 

all necessary measures to avoid the damages, or that it was im­

possible for him or them to take such measures (art. 20). 

Not less, and perhaps even more, important than provisions 

concerning exemption from responsibility, in certain cases, are 

provisions on the limitation of liability of the carrier when he 

is responsible for damages. These provisions deal only with 

responsibility for passengers and property in the aircraft; and 

do not cover the case of danage to third persons and to property 

on the ground, as well as in another aircraft, and to that of 

other aircraft in case of collision. Nevertheless, the limit­

ation of liabili ty "VBS necessary, even to the extent covered by the 

Convention, as an encouragement to the air transport industry and 



P 96 

to enduce people to invest money in this new branch of the 

transportation field. 

The rules on limitation of liability are mandatory, and 

all contractual clauses modifying or avoiding them are invalide 

The personal liability of the carrier is maintained, but limited 

to a fixed amount of money (art.22)- not more than 125,000 gold 

francs for a passenger and not more than 250 francs (gold) per 

kilogram for checked baggage or cargo and not more than 5,000 

gold francs per person as regards objects which the passenger 

carries nimself.This franc is the gold of the so-cal1ed POincare 

franc, the French unit of currency in effect at the time the 

Convention was signed. Converted into Canadian currency, the 

present passenger liability is approximately $8300 for one 

passenger. The parties to the contract can stipulate for a 

higher limit of reeponsibility for people, and in the traneport-

ation of checked baggage or cargo, the owner can declare a 

special interest in the delivery by paying a supplementary sum for 

same.ln such an instanaè, the carrier will be liable to pay up to 

the amount declared un1ese the carrier proves that the sum declared 

is greater than the actua1 value to the consignor at delivery. 

As a1ready indicated, the carrier can 10se his right to 

have his liability limited (see art.3,4 and 9). Further to this, 

article 25 provides that the carrier ia not entitled to the pro-

visions of the Convention which exclude or limit his liability if 

the damage is caused by the Mdol· (meaning 'wllful misconduct') 

'of the carrier, or by such conduct on his part as may, in accord-

ance with the law of the Court trying the case, be considered as 
10 

equivalent to "dol" - that is, wi1ful misconduct.--
lQ One of the difficultiea in the application of the Convention 

in the U.K. and the U.S.A. has been that the Fren~n ~~_~~ T 

term "dol" has hAAn ~~~~_3 _ ~-
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There are manyother provisions in the Convention, such as on 

jurisdiction and procedure with respect to actions for damages, 

peremption and conflict of laws. Al1 in a11, a1though the scope 

of application of the Convention ia a 1lmited one, notw1thstanding, 

it represents a very important step forward in the matter of 

uniform regu1ation, on a sound basls, of private international air 

1aw. 

4. The Adoption of the Warsaw Convention by Canadaz Canada was 

neither a signatory to nor direct1y or indirect1y represented at 

the Warsaw Convention in I929, because of her infinite1y minor 

ro1e in international aviation. With the meteoric rise of Canada 

in 1939 as a potentlal international air power, this countrybegan 

to state its position with respect to this new transport field. 

A bill was tabled in the House of Commons providing for the ratif-

ication and adoption of the Warsaw Convention rules as part of the 

1aw of the land. This bill was adopted on May 2nd,I939 providing, 

among other things, that as from such a day as the Governor-in-Coun-

cil might by proclamation certify to be the day on which the 

Convention shall come into force, the provisions of the first 

schedule (the formal text of the Warsaw Convention) so far as they 

relate to the rights and liabilities of carriers, passengers, con­

signees and other persons, should have the force of law in Canada 

in relation to any carriage by air to whi~h the Convention applied, 

irrespective of the nationality of the aircraft' performing the 
.li. 

carriage. The Act further providedthat the Governor-in-Council 

might by proclamation certify who are the the l High Contracting 

Parties " to the Convention and in respect of 

10 -.li. (cont'd)to mean 'wilful mieconduct'. Supra 7 at p.344. 
I939 Statute of Canada ch.I2 at p.69. 
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12 
wnat territories.- After assent to this statute had been given, 

the second World War intervened; and it was only eieht years 

later by a Procl~mation dated Jan. 30, 1948, published in Part II 
13.:· 

of the Canada Gazette on Harch 10, 1948,- the ';Varsaw Convention 

was declared to come into for"ce as regards Canada with effect from 

Sept. 8, 1947, subject to the reservation that the first paragraph 

of Article 2 of the Convention shall not apply to international 
~ 

carriage by air performed directly by Canada. On June 10, 1947, 

the Canadien Legation at Warsaw, advised the Pollsh Goverwaent 

( where ratifications and accession to the ~J~rsaw Convention 

were by its terms to be deposited) as follows! -

"1 have the honour to inform you that the Government of 
Canada has decided to accede to the Convention for the Unifi­
cation of Certain Rules Relating to International Carriage by 
Air, signed at Warsaw on October l2th, 1929; and desires hereby 
to give your Excellency notice of this accession, in accordance 
with the provisions of Article 38 of that Convention". 

Canada thus took advantage of the formaI provisions of Article 38 

of the Convention and her accession became effective on September 
15 

8, 1947. -

5. Inter-COIJffiom\lealth Air Transport under the Convention: The rules 

of the Warsaw Convention do not coyer aIl international carriage, 

but only such fli ghts betvfeen two High Contracting Parties. The 

* 12. Ibid at sec. 2. 

13. "Consolidation of Statutory Orders and Regulations, Canada", 
at p. 229 Vol. l 

14. Art. 2. para 1 reads as follows: "This Convention shall apply 
to transportation performed by the State or by legal entities 
constituted under public law provided it falls within the 
conditions laid down in Article l''. 

1~. SUpra note 9 at p. 10. 
1948 U.S. Aviation Reports at p. III . 
1947 Aviation Reports at p. 650. 
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preamble. (as officially translated into English) recites:-

"The President of the German Reich, the Federal President 
of the Republic of Austria, •••••.••••••••• His Majesty the King 
of Great Britain, Irelend and the British Dominions beyond the 
Seas, Emperor of India, ••••••••• Having recognized the advantages 
of regulating in a uniform manner the oonditions of international 
transportation by air in respect of the documents used for such 
transportation and of the carrier, have nominated to this end 
their respective Plenipotentiaries, who being thereto duly auth­
orized, üave 00 ncluded and signed the following Convention. 16 

If the King, referred to above, is a "single high oontract-
l7~ . 

ing party" --for Great Britain, Ireland, the British Dominions 

and India, it would be necessary to admit that the members of 

the British COillIllonweal th Viere not seperate high 00 ntracting 

parties, as between the.aselves, so as to make the Warsaw rules 

applicable to flights between such Cornnonwealth territories, 

as for exac!l.ple between Canada and the United Kingdora. 'ilhether 

or not this is correct in accordance with the Constitutional 

Law of the British Commonwealth, it vrould have the serious 

practical disadvantage of greatly restricting the application 

and scope of the "w1arsaw Convention. 

To appreciate sorne of the problems involved, it is 

necessary to gi ve some thought to the manner in which the i1arsa'v,F 

Convention was technically drafted and actually mgned and there-

after accepted. In form the Convention follows the traditional 

pattern set for international agreements between heads of states. 

The preamble refers to "His Majesty the King of Great Britain, 

Ireland and the British DOillinions Beyond the Seas, Emperor of 

* 16. Treaty series 1947 No. 15 

17. Colegrove - "International Control of Aviation" at p. 184 
refers to Ch. I, Art. (1) Section 2 of the Convention. 
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18 
India" with no specifie mention of any CO[;ll~onwealth members. 

The Convention was signed, "For Great Britain and Northern 

Ireland" by the three naIiled British Plenipotentiaries; and 

separately "For the Comm.onwealth of Australia" and "For the 
12 

Union of South Africa". This procedure was in rontinuance 

of the 1'Or-ül ef!lployed at the Paris Peace Conference in 1919 and 

the WElshington Naval Conference of 1921, whereat the negotiated 

treatiès were signed by the Plenipotentiaries on behalf of aIl 

the governm.ents of the British Empire represented at the Con-
20 

ference. The Convention was subsequently ratified by His 

hlajesty on May 15th, 1933, on behalf of the United KingdolTl, 
21 

the Channel Islands and the Isle of LIann. To give effect to 

the Convention, the Carriage By Air Act 1932, was adopted whereln 

the Bri ti sh Parliarnent provided tha t "Hi s Lia jesty may by Order 

in Council from time to time certify who are the High Contracting 
22 

Parties to the Convention" and in respect of what territories. 

Likewise, the Australian Carriage by Air Act, 1935, provided 

that the Governor-in-Council might give notice as ta viho are 
23 

the contracting parties and the territories concerned. By 

the New Zealand Carriage by Air Act in 1940, it was provided that 

any order-in-council under the British Act certifying who are 

the high contracting parties should be conclusive evidence asto 
24 

such facts. As late as the 1939 British Order-in-Council, it 

* 18. 
19. 
20. 
21. 

22. 
23. 
24. 

Supra note 16. 
Shawcross and Beaument - "Air Law" 2nd Bd. pp. 574-575 
Glazebrook - "Canadian External Relations" at p. 363 
~hawcross & Beaument -flAir Law" - 2nd Ed. et p. 682. al so 
1948 D.S. Aviation Reports. 
Ibid at p. 682. No. 2004. 
Supra note 8 at p. 8 and 9. 
Ibid at p. 9. 
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Vias certified that His ~::ajest~r was a .tüGh contracting party 

for certain naroed territories, including the United Kingdom, 

various colonies, the COIlilllonvvealth of Australia and the Dominion 
25 

of New Zealand.- The form of this order indicated that His 

l,:ajesty was the High Contracting Party for these territories. 

Further investigation indicates that this Order is mmilar in 

form and scope with respect to Australia and the United Kingdom 

in the Australian Order; also, t.c.e l'Je '.:i Zealand .Act reci ted that 

"His i~jesty has acceded to the Convention in respect of New 
26 

Zealand." Finally, all the British Orders-in-Council show 

"His I,Iajesty, the King of Great Britain, Ireland and the British 

Dominions beyond the Seas, Enlperor of India" as the High Contract­

ing Party in respect not only of the United Kingdom and the 

Colonies but also of the CO!i]illonwealth countries which have rat-
27 

ified or acceded to the Warsaw Convention. The Order of 1948, 

uses the formula - "It is hereby further certified that His 

L1ajesty in right of Canada is a High Contracting Party to the 
213 

said Convention." All these facts lent force to the argument 

that His Iv!ajesty is a '?3ingle Righ Contracting Party" and for 

the purpose of determining who were the high cnntracting parties 

it would be necessary to adnit tb.at the members of the Conmomvealth 

Viere not seperate High Contracting parties as between themselves. 

In aIl these proceedings, st8ted above, Canada appears to 

have taken little if any part. It adopted its ovvn CarriaD6 '. 

* 
25. Supra note 21 at p . 859 note 3133. 
26. Supra note 8 at p. 9. 
27. Supra note 21 at p. 341 (note 359) 
28. Ibid at p. 880 note 3179. 
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29 
by Air Act on Eay 2nd 1939. Amongst other things, the .Act 

provided that the Gover-nor-in-Council might by proclal"lation 

certify who are the high co ntracting parties to the Convention 

and in respect of what territories. This vvas so done eight years 
30 

later by an Order-in-Council effective July l, 1947. 

A new and important Order-in-Council was issued by the 

British Goverrunent on August l, 1951, knovm as the "Carriage by 
31 

Air (Parties to the Convention) Order, 1951". The United 

Kingdom, not the King, is nSfled in this Order as a high contract-

ing party in respect of territories of the United Kingdom and 

various Colonies. Canada, the Commonwealth of Australia, New 

Zealand, India, Pakistan, the Republic of Ireland, the United 
32 

States of America and other States are named as seperate parties-.-

Attached to this Order i8 an explanatory note which states, among 

other things, that the schedule to the Order ( naming the terri­

tories) has taken account of the CD nstitutional changes occuring 

sin ce the 1939 Order was made, and that Australia, Ceylon, India, 

NevJ Zealand, Pakistan, and the Republic of Ireland, "in respect 

of whose terri tories His Majesty the King was shawn as High 

Contracting Party in previous Orders, are now themselves certified 
33 

as High Contracting Parties". This ne\v Order beCOl.ileS conclu-

sive also as to New Zealand under the form of the New Zealand 
34 

Carriage by Air Act. -- To cOflplete its seperate participation in 

* 2f). 3 Geo. VI ch. 12 . 
30. Canada Gazette July 5th, 1947. 
3I. Supra note 8 at p. 10. 
32. Ibid at p. 10. 
J3. Ibid at p. 9. 
34. Ibid at p. 9. 
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the Convention, Canada published in the Canada Gazette of Friday, 

November 21, 1952, a new proclamation reciting that Canada had 

acceded to the 'darsaw Convention in accordance with the third 

paragraph of Article 38 thereof, and certifying as to who viere 

the contracting parties and in respect to what terrltories. 
li 

The schedule attached to the arder shows Canada, the United King­

don of Great Britaln and Northern Ireland, the Commonwealth of 

Australia, Nevf Zealand, the Republic dlf India, Pakistan, Ceylon, 

and States outside the British Cornmonvrealth, as parties in respect 
36 

of their separate territories.--

So far as the Harsaw Convention is concerned, it now seems 

clear that each member of the Com:monwealth ls a seperate and dis-

tinct High Contracting Party; and that inter-commonwealth flights 

constitute international transportation thereby making the Warsaw 

rules applicable for aIl intent and purposes. 

6. The Constitutionality of the Carriage By Air Act: It would appear 

from the sweeping decision of the Johanne.son Case that aeronautics 
37 

is exclusively under the jurisdiction of the Federal Parliament.--

The judgment handed down declared that aerial navigation had attain­

ed such dimensions as to affect not only the body politic of the 

Dominion but also the Peace, Order, and Good Government of Canada. 

Conse~uently, it would appear to be conclusive of the right of the 

Canadian Parliament to make effective the Warsaw Convention, so far 

as Canada ls concerned, by the enactment of the Carriage by Air 

Act of 1939. 

* 35. Canada Gazette, Part 11 , \lest, Dec. la, 1952 at p. 1018. 
36. Ibid at p. 1021. 
37. Johannneson vs \lest St. Paul Uunicipallty 1951 D.L.R. 609 
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It la qulte obvloua that some of the provisions of the 

Waraaw Convention cuts across a field which had previoysly 

been exclusively dealt with by Provincial Laws. For instance, 

various Provincial Acts across the Dominion deal with 

compensation to relatives of deceased persons where the 

circuIDatances disclose negligence on the part 0' some person 

or persons. The general concensus of legal opinion is that 

Dominion legislatlon will supersede those Acts on occassion 

if the provisions in question are reasonably necessary as"ancill­

ary· or "incidental" to such legislation; even though such 

provisions would, if they stood alone, be regarded as legislation 

in relation to a matter coming within the enumerated subjects in 

section 92 of the British North Am_rica Act, and therefore for the 

Provinces to enact. This ie generally true with respect to 

legislation in relation to a matter coming wlthln an enumerated 

Class of Subjects in section 91 of the Act. However, the question 

as to whether the Dominion can likewiee enact ancillary legialat­

ion under the residuary clause (the POGG clause) still remaina a 
~ 

controversial issue. It has been generally determined that the 

~ A.G. of Ontario vs. A.G. of Canada 1894 A.C. 189 
Toronto vs. C.P.R. 1908 A.C. 54 
A.G. for Canada vs. A.G. for B.C. 1930 A.C. III 
PATA vs. A.G. for Canada 1931 A.C. 311 
Toronto vs. The King 1932 A.C. 98. 
Montreal vs. Harbour Commissioner of Montreal 1926 A.C. 299. 
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general power can be exerciBed by the Dominion in two 

differen~ situations, (I) in relation to matters, which 

though ordinarily is a matter for the Provinces to legislate 

in relation to, have become matters unquestionably of 

national interest and importance; (2) matters which fall to the 

Dominion under the general res1duary clause if such gi.en 

matters do not COMe within any of the classes of subjects 

enumerated in sections 91 and 92. Therefore, in view of the 

foregoing remarks, the validity of the entire Carriage by Air 

Act of 1939 would not appear to be ultra vires of the 

Dominion and open to judicial attack • 
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CHAPTER VII 

THE AIR TRANSPORT BOARD 

1. The Formation of the Board: When World War II had reached what 

it was hoped would be the final phase of the battle, plans were 

being studied in the light of the experience of past years for 

the reconstruction and development of civil air transportation 

in Canada. It was decided that a new agency should be established 

to direct the post-war economic development of civil aviation. On 

Ivïarch 17th., 1944, the Rt., Hon. C.D. Howe, who was then directing 

the Government Air Services Branch, speaking on the Government's 

Air Policy stated:-

"It is proposed to establish a new Board to be called the 
Air Transport Board, which will confine aIl its activities 
to air traffic, and which, in addition to performing the 
regulatory duties now lodged with the Board of Transport 
Commissioners, will be charged with the responsibility 
for advising the government on ways and means of bringing 
about a rapid and weIl planned expansion of transport by air ••• 
•••••• It is felt that the creation of a Board, to be con­
cerned solely with transport by air will ensure prompt att­
ention to aIl matters, affecting air transport that may calI 
for consideration by the government and be of great assistance 
to government and to private enterprise in the post-was period~ 

A Bill was introduced in 1944 to amend the Aeronautics Act of 1922 
1. 

in order to give effect to the Government's announced policy on dom­

estic civil aviation. This amendment was later enacted by Parliàment 

and assented to on August 15th, 1944, and came into force in Sept. 

1944. The effect of the amendment was the formation of a Board 

consisting of three members, a chairman and two members appointed 

by the Governor-in-Council under the provisions of the Aeronautics 

Act, who took over the duties, which previously had been performed 

by the Board of Transport Commissioner9' in regulating civil aviation, 

assigning air worthiness certificates, and licensing aviation enter­

~- 1. House of C mmorls Debat.p!;: 1-!!>Y\QQ".,.l M~ __ '_'" 1 •• 



prises within Canada. In addition, the Board was to function in 

an advisory capacity to the Government with respect to ways and 

means of advancing civil aviation. The Board was to take the 

initiative in laying out routes, within Canada and overseas, which 

promised possibilities of profitable operation; and was to guide 

the Government in seeing that these routes were operated by Canadians 

who were capable of carrying out such undertakings. The proposed 

air board's functions were to be similar to the functions of the 

Civil Aeronautics Board of the United States. The latter board 

functions within the Department of Commerce and through executive 

powers of the President. Tbe Air Transport Board was to be a board 

within the aeronautics branch of the Department of Transport and 

was to get its power through the Minister of Transport. The Air 

Policy was to be determined by the Government and administered with 
2 

the advice of the Board. 

2. Composition of the Board: There are three members which go to 

make up the Air Transport Board, one of whom is designated as 

Chairman. AlI are appointed by the Governor-in-Council under the 
!± 

provisions of the Aeronautics Act. The members hold office during 

good behaviour for a period of ten years but may be removed by the 

Governor-in-Council at any time for cause. The Board members, or 

a quorum of two Members, act as a Board in aIl matters in the 

exercise of the statutory powers and in the performance of aIl the 

duties provided for the Board under the Act. No member of the Board 

can either directly or indirectly engage in manufacturing or selling 

aircraft or in the transport of goods or passengers by aircraft for 

* 2. House of Common's Debates, Hansard, April 20th, 1944 p. 2223 
3. IvIaterial on this subject has been drawn from the Act, the A.T.B!s 

Legal Adviser (lITr. IVlacDonald), Gov' t personnel records and per­
sonal observation. 

4. 1927 R.S.C. chapter 3. 
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hire or reward; and no member of the Board can be a shareholder, 

member, director or partner of any company, association or firm 

engaged in manufacturing or selling aircraft or in the transport 
2. 

of goods or passengers by aircraft for hire or reward. The 

Board holds regular meetings, usually twice weekly; minutes of 

the meetings are kept, in which every official action under the 

Act is recorded, together with impovtant administrative rulings. 

Decisions, Orders, rules, circulars and other public documents 

are issued by and in the name of the Board. 

For the purpose of performing its functions and duties the 

Board is organized into branches which in turn are divided into 

divisions. There is the Secretarial Branch which, in addition 

to the performance of the many and detailed duties normal to the 

Secretary of an active body, exercises supervision over the 

Administrative and Inspection Divisions. The former deals with 

organization, accomodation, personnel, supplies, library, pre-

paration of estimates, control of expenditures and administration 

generally; while the latter carries out field inspections and 

investigations of air services with respect to aIl matters within 
6. 

the jurisdiction of the Board.-

The Legal Branch is responsible for advising the Board on aIl 

legal matters pertaining to the Board's powers and duties; drafts 

legislation, regulations and orders; provides counsel at public 

hearings conducted by the Board or Board Members and advises the 

Government on both public and private International Air Law. This 

Branch is headed by the Legal Adviser who is also Executive 

* 5. Ibid at sec. 7 s. s. (7) 

6. Supra note 19 Chapter l at p. 20 - 22. 
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Director of the Board in which capacity he is responsible for 

advising the Board on aIl policy matters. Under this Branch 

there is also the Examiner who is responsible for the organ-

ization of public hearings conducted by the Board or Board 

Members and the conduet of hearings on aIl matters assigned to 

the Examiner by the Board. The Examiner also deals with enforce­

ment of the Act and Board regulations and supervises the operation 

of the Licensing Division~ This afore-mentioned division receives, 

processes and prepares for submission to the Board applications 

for licenses and permits to operate commercial air services; 

prepares dockets for public hearings, sends out decisions, licences, 

renewal of licences, foreign air carrier permits and Orders relating 

to licences and permits. The Departmental Solicitor, who is also 

Assistant Examiner, is primarily responsible for matters of inter­

national air law such as bilateral agreements and liason with 

the International Civil Aviation Organization. In addition he 

deals with matters such as contracts, leases of aircraft, insurance, 

transfers of commercial air services. 

There is the Traffic Branch which is responsible for(à 

administration of Regulations and Rules relating to the construct­

ion and filing of tariffs, the construction and filing of service 

schedules and free and reduced rate transportation; (b) Applications 

and complaints relating to tolls, tariffs, service schedules and 

services, (e) maintaining records of tariffs, schedules and free 

and reduced rate transportation; and (d) reporting to the Board 

anything of major interest relating to traffic matters. 

The Board originally had an Economic Branch,the functions 

of which were assumed on January lst, 1947, by a new Bureau of 

Transportation Economies which was established by the Air 
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Transport Board and the Board of Transport Commissioners; and 

which is administered by the latter body. This Bureau now 

performs for the Board the duties of undertaking aIl economic 

and statistical surveys in connection with present and future 

air transport routes; analyses and reports on public convenience 

and necessity of proposed commercial air services; maintains and 

analyses appropriate statistical records relative to the field 

of air transport; supervises the administration of the directives 

of the Board pertaining to investigations upon the financial 

structure of companies engagedor desirous of engaging in air 

transport; and establishes and supervises the uniform system of 

accounts prescribed by the Board. 

The Board's organization consists of a staff of less than 

50, aIl of whom are employed in Ottawa with the exception of a 

small staff of the Canadian Representative on the Council of the 

International Civil Aviation Organization in Montreal. 

3. The Functions of the Board: Under the Act, the Board is given 

wide powers to make rules for the regulation of its proceedings and 
1 

the performance of its functions and duties. From time to time, 

it must make investigations and surveys relating to the operation 

and development of commercial air services and to other matters 

in connection with civil aviation. Recommendations in reference 

to these investigations and surveys must be made to the Minister 

of Transport. This function as advisers to the Government on 
~ 

aviation policy something new for Canada and it is hoped that it 

will be helpful in bringing about the rapid development of civil 

aviation, both internaI and external. 

* 7. Supra note 4 Part II section 11. 
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The A.T.B. has the power to license, regulate and control 

commercial air services in and over Canada. It may make reg­

ulations requiring air carriers to file returns with respect bo 

their capital, traffic, equipment, working expenditure and any 

other matters relating to the operations of commercial air services 

They may require any person to furnish information respecting 

ownership, transfer, consolidation, merger or lease of commercial 

air services. Further, they may regulate that all agreements in 

respect thereto must be filed; and may go so far as to prohibit 

the transfer, consolidation, merger or lease of commercial air 

services. Regulations respecting traffic tolls, and tariffs may 

be made to any Canadian carrier - domestic or international and 

provisions may be made for the disallowance, suspension or sub­

stitution of a tariff or toll. Further, the Board may regulate 

and establish classifications or groups of air carriers or comm­

ercial air services; and may exclude any carrier or commercial 

air services from the whole of any part of the Act, regulations 

or order. Amongst other things, they may prescribe the terms for 

licences, for renewals, for maximum hours and other working con­

ditions for air crews of carriers; and prescribing penalties for 

the contravention and non-compliance of these regulations. 

4. The Jurisdiction of the Board: The Board has full jurisdiction 

to inquire,to hear and determine any matter where it appears that 

any person has failed to do something required to be done by the 

Act or any regulation, license, permit, order or direction made 

under the Act by the Board; or violating any of these things. 

Jurisdiction lies as well where it appears that the circumstances 

may require the Board, in the public interest, to adopt any pro­

cedure which by law it is authorized to do under the Aeronautics 
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Act. 

5. Judicial Functions of the Board: The Board has wide judicial powere 

in its own right and can decide certain judicial matters. It is 
2. 

similar in that respect to the Board of Transport Commissioners -

and only in that respect. Under the Act, the Board may conduct 

inquiries and hearings and may make mandatory orders. It has the 

authority to order and require any person to do any act, matter or 

thing as such person is or may be required to do under the Act. 

In this respect, they have full jurisdiction to hear and determine 
10 

aIl matters, whether of law or facto 

For the purposes of conducting its hearings and enforcing its 

orders, the Board has all the powers, rights and privileges vested 

in a Superior Court of Record with regards to the attendance, 

swearing and examination of witnesses, the production and inspection 

of documents, the enforcement of its orders, the entry of and in­

spection of property and other matters necessary or proper for the 
11 

due exercise of its jurisdiction.--

Any deeision or order made by the Board, for the purpose of 

enforcement, is considered to be a rule, order or decree of the 

Exehequer' Court or of any Superior Court of any Province of 

Canada; and is enforced in like manner as any rule, order or 
12 

de cree of such Court. The procedure authorized by section 49 

of the Railway Act is followed in making a decision or order of 
li 

the Board into a rule, order or deeree of sueh Court. This 

* 8. Ibid section 7A; amendment made 1950 Cano Statutes ch. 23 
9. This Board is solely a judieial board administring sec. 5 

the Transport Act and has no advisory functions to the 
Government as with the A.T. B.; 1938 Can. Stat. ch. 53 

10. Supra note 4 section 7A (2); amendment made 1950 Can. Stat. 
ch. 23 sec. 5 

11. Ibid sec. 
12. Ibid sec. 
13. Ibid sec. 

7A (3) 
7A (4) 
7A (5); amendment made 1945 Can. Stat. ch. 9 sec. 3 
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procedure consists of either adopting the usual practice of the 

court in such matters; or, in lieu thereof, by having the 

Secretary of the Board make a certified copy of such decision or 

order (which is signed by the Chairman and sealed with the official 

seal) and forwarding it to the proper officer of any Superior 

Court of any Province in Canada, who enters the same as of record, 

and it thereupon becomes by statutory law a rule, order or decree 
li 

of such Court. 

The Board is vested with the authority to order any person 

resident or present in Canada to be examined under oath before, or 

produce books, papers, documents or articles to, the Board, or any 

member of the Board, or before or to any person named for the 

purpose by the order of the Board; and to compel the attendance 

of such witness after examination, and/or the production of the 

books, papers, documents or articles. For the enforcement of such 

orders and punishment for disobedience, all powers that are 

exercised by any Superior Court in Canada, for such purposes are 

vested in the Board. However, it is made clear by the Act that no 

person shall be compellable against his will to attend for such 

examination or production at any place outside the province in 

which he is served ~rith the order of the Board for this purpose. 

Every person attending pursuant to a subpoena is, in the discretion 

of the Minister of Transport, entitled to receive fees and allow-

ances as if he were summoned before the Exchequer Court of Canada. 

Further to the above, the Board is entitled to issue rogatory 

commissions to take evidence in a foreign country, and to make aIl 

proper orders for that purpose and for the return and use of the 
~ 

evidence so obtained. 

* 14. 1927 R.S.C. ch. 170 sec. 49 of the Railway Act. 
15. Supra note 4 sec. 7B (1 and 2) amendment made 1945 Cano Stat. 

ch. 9 sec. 1 
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APEeals Fro.::1 Board to the Supreme Court: bn appeal lies froJa the 

BOard to the Supreme Court of Canada upon a question of jurisdiction 

or a question of law, or both - but never on a question of fact al one. 

Leave must first be obtained from a Judge of that Court upon app-

lication which must be made within a month after the making of the 

order, decision, rule or regulation sought to be appealed from or 

wi thin such further tir1e as the Judge under certain clrcuLlstances 

shall allow - and upon notice to the parties and the Boardj and the 

costs of sueh applicationlies in the discretion of the Judge. On 

the hearing of an appeal, the Court is entitled to draw aIl such 

inferences as are not ihconsistent with the faets expressly found 

by the Board, and whieh are necessary for determ.inint; the question 

of jurisdietion or law', as the case ..:n.ay be j and the Court must 

certify its opinion to the Board, and the BOard is then compelled 

to make an order in aecordance with sueh opinion. The Court has, 

as weIl, the discretionary power to fix the costs to be paid upon 

sueh appealsj and the rules and :9ractice applicable to appeals from 
16 

the Exchequer Court apply to apP8 als t'rom the :3oard.-

7. Appeals from the Board to the Einister: An appeal .Olay be made to the 

Uinister of Transport against action by the Board in retusing a 

lieense, in suspending, caneelling or anendin2j a license or in 
17 

attaching to a license conditions to whieh a carrier objects. 

The Board is authorized by the Act to malee rules lirai tin§; the time 

and prescribing the .oann5r in v\fhich appea18 to the lünister I!lay be 
18 

made. The Boerd has not yet ':'11a de SI ch rules because the Board 

has never found it necessary to linit a,peals or circun~cribe an 

* 16. Ibid sec. 18 
17. Ibid sec. 12 8.S. 8 and 10 
18. Ibid sec. 12 8.S. Il; a;::lencLle nts 1944-/+5 Cano Stat. ch. 28 8. 6 

1945 Cano 3tat. ch. 9 s. 28-9 
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applicant in any way. Since the establisruaent of the Board over 

eight years ago, there have not been half a dozen formal appeals 

to the Hinister, none of which have talœn place in the last tw"O 

years. In practice there is no time limit and there is no estab-

lished form.. Such appeals as have been made were in the form of 

a letter containing a statement of the grounds for appeal, together 
19 

wi th any suppor'ting documents. - V/hile section 12 of the Act does 

not Ibli t appeals to the Iliinister on question of fact, i t is generally 

thought that appeals to the Minister would be largely based on fact, 

while appeals to the Supreme Court must be on questions of la.w or 

jurisdiction. On questions of fact, law or jurisdiction, there 

have been not more than a dozen apgeals to the Uinister and none 

to the Supreme Court. 

8. The Procedure followed in Applications for Licences: An application, 

which first must be prepared and submitted in accordance with the 
20 

Board' s instructions, -is filed in Ottawa. After the application .. 

is received, the Licensing Division eXfu~ines it as to form to see if 

all essential information has been provided by the applicant. If 

complete in form, it is sent for review to the Bureau of Transport-

ation Economies for' study and analysis as to the public necessity 
interest 

for or public~in the proposed service; and for anàlysis of the 

financial position of the company. It is also sent ta the Traffic 

Branch fur comment on the proposed Tari ff and Tolls. Concurrently 

with this internal processing, the application for the licence is 

advertised by the insertion of a notice in the newspapers of the 
* l 19. Supra note 19 chapter at p. 15 

20. Air Transport Board Circular No. 8, 1951, Ottawa. 
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area to be served and by the mailing of a copy of t he notice to 

aIl interested parties in the district. The notice invites those 

persons, desiring to do so, to file representations with the Board 

on or before a date named which is normally 30 days from the date 

of the notice. V/hen the date for recei ving representatioœ has 

expired, the Licensing Division then makes a report on the app­

lication to the Board including therein the internaI Board comments 

and outslde representations if any. The Board then decides on the 

action to be taken. It may grant or deny the application arbitrarily 

in which case an appropriate decision will be prepared, or the Board 

may order a public hearing. Arbitrary action to deny an application 

is seldom taken; and i:runediate approval is given, ordinarily, only 

when the application is unopposed or no important policy consider­

ation is involved and the application discloses a substantial degree 

of public interest. The more usual course is to direct that a public 
21 

hearing be held. --

9. The Procedure follOlived a t Public Hearings: The important case 5 are 

heard by the full Board or by one or more Members while the pUblic 

hearings of the lesser cases are conducted by the Examiner. In 

either case the procedure is substantially the sarne. First a notice 

of hearing is published in the newspapers in the area and copies of 

notice are mailed to aIl interested parties. The hearing is usually 

held in a Court House, City Hall or other building having sufficient 

accomodation, in a place as close as possible to the place from 

which the proposed operations will be carried out in order that as 

many interested persons as possible may attend. 

* 21. Supra note 19 chapter l at p. 29 
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The hearing itself follows civil court procedure as 

closely as possible. AlI evidence is taken on oath and a verbatim 

record is made by a Court stenographer. The applicant presents his 

evidence and that of his witnesses. Persans opposing the application 

may cross-examine each witness and the applicant may then re-examine 

to clear up pOints raised in cross examination. At the conclusion 

of the applicant's case the opposants then present their evidence 

in like-manner. The applicant may then submit rebuttal evidence 

if he so desires. After the presentation of the evidence has been 

concluded by aIl parties present, argument is then made on the 

evidence submitted. 

The BOard or Examiner allows a reasonable latitude in 

the examination and cross-examination of witnesses in v iew of the 

fact that a public hearing is not a court trial but an inquiry by 

means of which the Board adds to the knowledge it has with respect 

to the application and the applicant. In addition, Counsel for the 

Board and the Board Members question the witnesses as they see fit, 

but the orderly flow of the proceedings is preserved by withholding 

Board questioning until after the examination of the witnesses has 

been completed by the parties. 

The procedure followed by the Board in its pUblic hearings 

related to applications for licences to operate commercial air 

services ls also employed in public hearings wi th respect to other 

matters. The Board's powers to hold hearings are very broad and 

and cover almost every phase of the operaticn of commercial air 
22. 

services. 

10. Approval of Minister to License Applice tions:_ After the public 

hearing the Court stenogr-apher transcribes the evidence and furnishes 

* 22. Ibid at p. 30 
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copies of the transcript to the Board. This transcript and the 

information is co nsidered and the Board reaches a conclusion w·hich 

is recorded in a formal decision. If the decision is favourable, 

it is submitted to the Minister for approval and if the Minister 

approves the Board's decision, a license is issued. If, however, 

the Board's decision is to deny the application, prior Ministerial 

approval is not necessary, but section 12 (8) of the Act provides 

that the applicant may appeal the decision to the Minister. 

Il.The Life-Expectancy of the Board: The Royal Commission on Trans­

portation recommended, on Feb. 9, 1951, the complete amalgamation 

of the Board of Transport Co.nmissioners, the Maritime Commission, 

and the Air Transport Board into one body vdth the object of co-

ordinating and harmonizing the ·widely-scattered operations of 
23 

surface transport throughout the breadth of Canada. Action on 

this matter by the Federal Government is expected at the end of 
24. 

this year. 

* 23. "The Report of the Royal Commission on Transportation", 1951 at 
p. 274 

24. Montreal "Gazette" newspaper, Feb. 19, 1953 at p. 2 reporting 
on Transport rünister Chevier' s address at the annual dinner of 
the Canadian Industrial Traffic League in Toronto. 
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Union Marine Underwri tera vs Lloyds London 
14 1.L.R. 143 -
Aviation insurance - ~nsurable inter est 

18 Rex vs Gurd 

19 

(1948) 90 C.G.C. 287 (Que) -
Offence - Dangerous flying - Apprentice pilot -
Air Regulations, 1938 

for hire or 

20 Grossman and Sun vs R 
1950 Ex. C.R. 469 -
Air craft landing on Airfield owned by CrOJfn and 
running into open ditch - Liability of Crown -

Failure to give adequate warning - Pilot not 
using reasonable care. 

21: McVlilliam vs Thunder Bay l<'lying Club 
1950 O.W.N. 696 -
Student pilot receiving flying instructions in 
oircraft equiped with dual cor.t~ols - accident -
negligence of flying instruction - Res ipsa loquito 
and volenti nop fit injuria inapplicable. 



22 Til1ey vs Georgien Bay Airway Ltd & Watt 
1950 O.W.N. 852 reversing 1950 O.W.N. 
774 (C.A.) 

23 In re: Municipal Act 
(1949) 2 W.W.R. 1 -
Provincial statute re: aeronautics intra 
vives in so far where the Federal Parliament has 
not occupied the field 

24 Tchaperoff vs Cit~ of Victoria & Memorial Alrpark 
Ass'. of Greater lctorie 
1948 U.I. Av. R. 380 -
Airports - construction as prospective nuismce 

25 

26 

27 

Smi th vs The King 
1945 U.S. Av. R. 67, 7~ 

Johanneson vs West st Paul Municipality 
1951 D.L.R. 608 

Nova Mink Ltd vs Trans Canada Airlines 
(1951) 2 D.L.R. 241 -
Aeroplane flying over Mink Ranch - action for damages 
dismissed 

28 

29 McLean vs Lutz 
(1952) l D.L.R. 770 (B.C.) -
Seaplane flying at too low altitude -
Crash-landing - negligence of pilot in not 
trying to gain safe altitude over water 

30 MacMillan vs Stephens 
1952 O.W.N. 697 ~ 
Aeroplane stocking power line over water -
no negllgence of pilot 

31 Grossman and Sun vs R 
(1952) 1 SOR 571. reve~sing 
1950 Ex C.R. 467 

32 Shepperd vs Royal Ins Co 
PilotIs license cancellation - whether 
license "suspended" 

33 Air-Rimouski Ltee vs Gagnon 
1952 Que S.C. 149 

not 

Rights of Air Carriers - Abus de droit - Right 
to injunction. 
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