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Abstract ~'. 

Recent years have \'r.i tnossed a gro"'d.nr; concern among 

Canadians about the necessity and desirability of keepine 

G_anadian land, resources and industry in Canadian hands for 

the enjoyment of and exploitation by Canadians. .This thesis 

focuses on the investment in and the acquisition of Canada's 

prim~ rasource- her land -·by rion-Ca.nadians. 

This particular research has been undertaken because 

there has been no comprehensive study of this subject made 

to date. The main purpose of.this paper is to examine the 

lezislation \·rhich has been put into effect as a result of 

the concern mentioned above; it proceeds along the follo\dng 

lines. 

The introduction deals with the history of. the lm'IT 

concerning foreign land m·mership in Canada. Section t\·Io 

analyses the constitutional issue (the division of 

legislative po·::ers in Canada) vlith respect to its affect 

on real estate. Thereafter, the legislative provisions 

enacted by the federal and.the various provincial governments 

are set out together with the policies behind such legislation. 

A survey of a number of ~oreign jurisdictions and their 

.methods of controlling land O\mership and use by non-residents 

follO\"'S, primarily as a source of comparison. Finally, the 

conclusion attempts to offer an.alternative to the solutions 

arrived at by the federal and provincial r;overnroents. 



Hesumc 

On a pu constater dans les derni~res annees un 

inter~t croissant des canadiens pour.le probl~me de la 

nccessite et d8 la desirabilite de la preservation des 

terre~, ressources et industries canadiennes entre les 

mains des canadiens, afin qu'ils en profitent et les 

exploitent eux-memes. Cette thes~ porte en particulier 

sur les investissements dans et l'acquisition de, notre 

ressource primaire - la terre - par les non-canadiens. 

Cette recherche a ete entreprise parcequ'aucune 

etude detaillee de ce sujet n'a ete faite jusqu'a present • 

. L 'objectif principal de ~et article est d' etudier la 

legislation promulguce dans ce domaine; l'article est 

construit de la fa9on suivante: 

-!'introduction fait l'historique de la legislation 

concernant la propriete etrang~re des terres au 

Canada; 

- la 28 partie analyse les probl~mes constitutionnels 

(la division des pouvoirs legislatifs au Canada) quant 

~ leurs effets sur la propriete immobili~re; 

- ensuito, les dispositions legislatives promulguees 

par le· P-'1rlement federal et les Assemblees Ler;islati ves 

provinc:irlles, et les politiques qui les sous-tendent, 

sont reprises et analysees. 



'"' 

- une etude comparative des methodes employees par 

des .jllridiction.s etrang~re pour controler la propriete 

et !·'utilisation des terres par des non-residents, 

puis 

- une conclusion, ou l'auteur propose des alternatives 

aux solutions offertes par les gouvernements federal 

et provinciaux, viennent enfin. 
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Introduction 

Canada's land area comprises some ),851,809 square miles. 

Of this, only 411,276 square miles or ld% of the·total land 

mass is privately owned. The rest is Crown land. Thus almost 

90% of Canada is owned by the Crown by virtue of either the 
1 Federal or Provincial governments. 

As the provinces and governments of the various provinces 

have placed restrictions on the sale of Crown Land, interested land 

purchasers in Canada - both foreign and Canadian find themselves 

in competition for the available 411,276 square miles. It has 

been an often raised complaint among Canadians that foreign 

investors (or buyers) are driving up the price of Canadian land 

causing housing and cottages .for example to be placed beyond 

their reach. The 1972 Gray Report pointed out that "(t)he 

degree of foreign ownership and control of economic activity is 

already substantially higher in Canada than in any other 

industrialized country and is continuing to increase."2 

1. 

2. 

C.ut1Ar, 111. Forei n Use and Canadian Control of Our Land 
nnrl nn~ourc8s:-Apr1. ' , ... an. eor:. J. p. J. 

Forelgn Direct Investment in Canada (Gray Report) 1972 
Govt. of Canada at p.5. The report points out (p.5) that 

"Ne:::Jrly 60;& of manufacturing in Can.ada is foreign 
controlled and in some manufacturing industries such as 
petrole11m ::l.nd rubber products foreir;n control exr.eed~ 
90;'.. ~ixty five percent of Canadian minin~ and smelting 
i:-: ~'flntrolled from abroad. Approxim.!"lte1y go~ of foreirrn 
crmtro l over Canadia.n manufacturinf"' a:1d natural resource 
inrlu:;trl8s rests in the United States." 
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Although foreign investment tends to be very high in 

every area of Canadian life, Canadians are more directly 

affected by the purchase of Canadian real'estate by foreigners 

than by foreign investment in, for example, Canadian businesses 

or resources, because it touches their daily lives. 

That the fact of foreign ownership of real estate has 

recently become important to Canadians is evidenced by a 

number of studies that have been undertaken by the provinces 

resulting in legislative action.J The concern for this 

foreign 'invasion' of Canada was increased by a rising feeling 

of Canadian nationalism. Canadians began to feel that their 

vast resource-rich land should be enjoyed and exploited by 

Canadians. Together with this arose a concern for the 

environment and heritage. Citizens seeking country houses for 

example began to find such land was beyond their means or that 

prime areas had been bought up by foreigners. 

United States citizens see Canadian real estate as a 

cheap close alternative to a hectic urban life. When one 

looks at the overall picture one sees that the proportion of 

Canada which is foreign owned is small,3a but that it consists 

of prime real estate. Harsh conditions that result from the 

Canadian climate serve to further reduce the amount of 

recreational and residential land. 

). 
3 ::t. 

One of the interesting facts to come out of the provincial 

These are discussed in detail below, see p.43 et seq. 
SeA p.43 ~t sng. infra. 



-3-

investigations on this subject is that very few statistics 

exist as to the amount of foreign-owned land. This shows 

that Canadians were either unconcerned or did not consider 

this a problem. The only figures which have been made 

av~ilable deal in broad estimates. 4 

It has been said that not only have foreign owners 

and developers pushed up property values but that they have 

"altered the character of Canadian cities, introduced new · 

ways of life."5 If this is true, and with all deference to 

the author, I do not think it is, .then the fault does not lie 

with the foreign developers but rather with the federal, 

provincial and local zoning laws. 6 Though foreigners may buy 

and develop areas of land in the cities they remain subject to 

local legislation. Admittedly the pressures that large 

corporations can exert on various legislative bodies as well 

as City Hall are great. If, howev~r, it amounted to changing 

our "ways of life", surely the population would not stand by 

idely unless they approved of the new lifestyle. 

In many areas foreign land purchases have forced up the 

value of certain land. This means that not only will Canadians 

have to buy up land left over by wealthy foreigners but that 

taxes will rise in proportion to the newly assessed values of 

h. 
5. 
6. 

Cutler O.P.,• ci t. 17. 
Ibid. 
~'ne1.r1 t>~:).ys of life' are a source of pride to man~f 
'J!ln.Jdi::m::; t-rho :J.re proud of the way in which Canadian 
cities have developed. 
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the land. This has a snowball effect and results in higher 

prices and in reducing the viability of farmland. Not only 

will certain areas be too expensive to use as farmland but 

absentee owners who use the property for a few weeks each 

year will be changing the character of this once productive 

land. Once again this is not a problem solely of foreign 

land ownership and it.can be rectified by means of stricter 

zoning regulations. 

It appears that one of the reasons for the large number 

of foreign investors in Canadian real estate is related to 

the conditions of life in large American cities. Foreigners . 

such as Europeans and Japanese seek the stability of North 

America to invest in but are not happy with the disintegration 

of urban centres in the u.s. In addition Canadian self

sufficiency in many types of energy has been a drawing factor. 6a 

There is a definite gap in the capital availability in. 

Canada to build sufficient housing.6b In the long run foreign 

developers have sold housing back to Canadians and so have 

filled a gap in the local economies. There is therefore much 

to be said for allowing certain foreign developers who are 

not simply land speculators. 

An often heard criticism of foreign developers is that 

they wield power beyond the simple development of land. 

Certain corporations have built huge shopping malls and 

control not only the rents but everything that is sold to 

some degree. This is rP.~li 7.ed by percentage leases on top 

---·..--·------------



-5-

of rents, thereby pushing up prices as retailers pass on the 

higher prices to the consumer. · 

Until recently non-Canadians discovered that investing 

in or acquiring land in Canada was unproblematical. Few 

restrictions if any existed. Foreign rights were even 

protected. 7 Canadians wer~ making money_selling their land 

to foreigners and governments were not going to put a stop 

to this practice. 

Even'if a government wished to act it was debatable which 

level of.government had jurisdiction in this matter. Many 

argued that Canada benefitted from allowing foreigners to own 

country houses here. Many local districts thrive on American 

tourists and seasonal dwellers. It was also felt that Canadians 

owned land in the sunshine states and they might be affected by 

some retaliatory move from the U.S. government. 

These are some of the reasons for the recent concern of 

many Canadians and Canadian legislators for stricter regulations 

on foreign ownership of Canadian land. I propose in this thesis 

to set out the history of the law affecting foreigners acquiring 

land in Canada. Thereafter we will look at the particular 

constitutional problems and the manner in which parliament and 

the various provincial legislatives have attempted to deal with 

the forei~ncr. A comparative look at the way certain other 

7. See the old Canadian Citizenship Act. s.c., 1946, c.l5, 
s. 21.,. 



-6-

jurisdictions have approached foreign land acquisitions in 

their countries will aid us in arriving at a decision as to 

whe~her the Canadian legislative response is the best one for 

Canadian circumstances. 

We now turn to an historical look at the development of 

the laws affecting foreign land owners. 
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History of the Law concerning Foreign land owners 

At common law the foreign land owner was in a rather 

unenviable position. He was permitted to purchase or inherit 

land and his title to that land was good against all but the 

Crown, \'lhich could take proceedings to confiscate this land. 1 

A foreigner (i.e. a non-British subject) could not obtain land 

by inheritance or intestacy, dower or courtesy. If land was 

due to him via one of these means it would automatically escheat 

to the Crown. 2 

Tn prA r.o'1rp1est Quebec the foreigner was slightly better 

off in that his real .right over land was e;ood during his life

time. On hi;; death all would go to the Crown by virtue of the 

d 't d' b . 3 ro1 nu ::nne. 

The British Colonial Office in Canada during the 19th 

cen~1ry followed the common law tradition by preventing new 

American settlers from buyine; land causing them to forfeit. 

exi inr; lanriholdine;s. The British government felt that these 

new arriv<"lls from south of the border were not loyalistr; and it 

was felt thnt these settlers "''ould encourage union with the 

U.S. Thus the government succeeded in depriving them of the 

vote.4 (The rie;ht to vote was based on land ownership.} 

1. 

2. 
). 

Bl:1ck:::tone, Commentar:_ies on the Laws of Enp;land, (1776), 
vol. I, p.372. (Oxfor(ff. (2nd (d.J. 
Bl<1rk~~on~, ihld., vol. JI, chap. 15, p.~49. 
Pothier, Trn~des Personnes et des Gho-e", lre p:uti~, 
tit. Tf, Tr::-::it'f·.~ df;~: ')1)rr·~ .. ,-~lOP:" 1 ch-:T, --.1: 
:;"" :~pPncrr, .J., The Alien Lando·.vner in Can:1d:1. (1973) 
51 Cnn. llrlr Rev. 3~9.-it ji)1. ------
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Taking away the rights of these settlers meant the 

simultaneous Niping out of the duties of the settlers to the 

Cro~m. Thus the .British government soon found that it was 

unable to conscript U.S. seamen in Canada. A policy change 

took place after 1827. In 1849 the Legislative Assembly and 

Council of the Province of Canada (as it then was) abolished 

the old common law rules and granted foreigners the same rights 

as British subjects to hold land. 5 

In 1881 the Parliament of Canada passed the Naturalization 

Act6 which was a copy of the British Naturalization Act of 

1870. 7 This provision which gave British subjects and later 

non-Canadians the same right to hold real and personal property 

as Canadians, now appears in the Cana~ian Citizenship Act. 8 

This section has now been amended and will be discussed below. 

Five provinces have duplicated this federal legislation. 

The Quebec and Ontario legislation dates from the Act of 1849. 

The Ontario Act consists of two provisions, one granting aliens 

the same capacity and rights as British subjects and one 

allowing the real estate of a deceased intestate alien to 

devolve as if it had been the land of a British subject. 9 

s. 

6. 
7. 
~. 
9. 
10. 
11. 

The old laws of British Columbia10 and Vancouver Island11 

An Act to R~eal 9 Vie. c.109 and to Make Better Provision 
for-tlie.l'Trituraiization of i\llens, Stat. Prov. Can., 1849, 
c:··~l. "9(, "::; .12 • 
s.c., res1, c.13, s.4. 
1870, )3 Vie., c.l4 (U.K.), s.2. 
:~.c., J(1711-75-7t), c.lo~~. 
'l'he Altc .. ·.n'r; Real PrQPertx; Act R.s.o., 1970, c.l9, "'•1 & 2. 
rrociru:n:-1tion~or-:t4t.h Hay--n!5sr. 
1G1"lctto-·Erl"oble Aliens to hold and transmit Real Estate 
zstnoc t:-Ts;r.-
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wer~ replaced by a law dating from confederation.12 Similarly 

the law in r.ianitoba13 dating from 187314 has the same effect. 

The lm'l of 'New Brunswick today15 was first enacted in 1891 

following the 1881 federal law. 

Alberta law has a history involving the alienation of 

land to the Hutterites, a religious group of communal fanners. 

The legislation is relatively new, no statute having been in 

existence before 1942. Section 2 of the Land Sales Prohibition 

~ of 194216 prohibited the sale of land or an agreement to 

sell land to any enemy alien or Hutterite. Sanctions for 

contravening this prohibition were fines up to $2,000 and a 

year in prison. It appears that the Hutterites were very econo-

mical farmers, sharing expenses and living a somewhat frugal life. 

As a result they could market their produce. at a lower price 

than other farmers in Alberta. The year after it was enacted 

the Act was disallowed by the Governor General in Council, 17 

apparently because of the alien clause. In 1944 the same law 

was re-enacted omitting the restriction of sales to aliens but 

retaining the prohibition against· sales to Hutterites •
18 

The 

demise of this law came with the 1972 Alberta Bill of Rights 

which led to the repeal of the anti-Hutterite law. In 1973 a 

12. 

13. 
lh. 
15. 
1 (). 
] 7. 
1.8. 
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law to control the sale of Crown lands to aliens was promul

gated.19 

Saskatchewan has a Bill qf Rights dating from 1947; 20 

section 10 of which provides that anyone is entitled to hold 

land without discrimination because of, inter alia, national 

origin. One wonders what the real effect of this is when one 

considers that there is authority for the view that 'national 

origin' does not include 'nationality• in the case of a law 

protecting one from discrimination.21 

Originating in 1854, the 1967 Real Property Act of Nova 

Scotia22 follows the federal laws permitting aliens to hold 

land in that province. Nova Scotia was the first province to 

pass legislation compelling non-residents to disclose their 

holdings of land in a special register. 23 

Prince Edward Island, because of its unique circumstances, 

is the ·province with the earliest and greatest re.strictions on 

the acquisition of land by non-islanders. The restrictions date 

from 1859 when legislation was passed abolishing the old common 

law disabilities pertaining to aliens holding land. Aliens 

. 24 were permitted t.o hold up to 200 acres. In 1939 a statute was 

passed forbidding aliens from holding more than 200 acres 

19. 
20. 

21. 

?2. 
~:3. 
?h. 
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without the consent of the Lt. Governor in Council. 25 In 

1964 this was reduced to a holding .of 10 acres and 5 chains 
26 of shore frontage. · (Prince Edward Island will be discussed 

below as a special case). 

The province of Newfoundland gave foreigners equal· 

rights to hold land in 1900. 27 No legislation covering 

privately held land exists today after the above legislation 

was repealed in 1952. 28 From 1941 no grants of Crown land 

may be made to non-residents. 29 

25. 

26. 
27. 

28. 
29. 

Real ProQerty Act, S.P.E.I., 1934, c.44, s.4.; R.S.P.E.I., 
1951, c.Ij8, s.3. 
3.P.E.I., 1964, c.27, s.l. 
_An Act --~~--cot}_fer certain rights on Alien3, S. Nfld., 1900 
(2nd se~s. )., c. 7. 
_J;h~;_]~~i~e1_.')t~~-utcs Act, S. Nfld., 1952, No. 72, s.g(2). 
Crown 'Lana~.; (Amencunent J Ac.t, s. Nfld., 1971, No. 46. 
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The Constitutional Problem 

There is a constitutional problem related to the issue 

of foreign ownership of Canadian land. The problem is one of 

legislative jurisdiction - that is, which arm of the legislature, 

provincial or federal has jurisdiction over this issue. At 

first glance, because property and civil rights are within the 

provincial domain, it would appear as though the question would 

fall under provincial jurisdiction.1 The complicating factor, 

however, is that the constitution gives the federal government 

exclusive legislative authority over naturalization and aliens 

and thus conceivahly over foreign investment. 2 

A variety of leeal opinion exists. The federal government 

is said to derive its powers from certain parts of the British 

North America (B.N.A.} Act namely s.91 (lA) -"public debt and 

property", s.91 (2) - "regulation of trade and commerce", s.91 

(25) - "naturalization and aliens", s.95 - "immigration" and 

lastly parliament's r,eneral power to make laws for "peace, 

order and good government of Canada" - s.91. Provincial 

powers, on the other hand, derive from 9.92 (5) - "management 

and sale of public land", s.92 (13) - "property and civil rights 

in the province", s.92 (16) - "matters of a merely local or 

private nature", s.95 - gives concurrent power over immigration 

. into the pr0vlnce nnci lastly s.l09 - naturnl rar,ources. 

1. 

2 •. 

Brit.i~'h t!orth America Act, 1867, 30-11 Vict.., c.) (H.K.), 
::.q; {ll}. ;)ef' :."Jl~o :'1:-tlt.cr v. A.G. for Albnrt<I. /l9697 
~~ .. C • H • 1 ~ 1 , 6() ':!.''I. R • 51 J , 3 D. I. • R • ( j.d } 1 • '-' 
I'!Jid., s.91 (25). 
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It could be argued that because parliament has exclusive 

authority to allow or refuse an alien to enter Canada or to 

place conditions on his entry, that the Federal authorities' 

power precludes any provincial government from having 

jurisdiction to regulate foreign investment. 3 The Oriental 

discrimination cases at the turn of the century are authority 

for parliament having exclusive jurisdiction to legislate as 

to the rights and disabilities of aliens and naturalized 
4 persons. This view has further support from the case of 

A.G. for Ontario v. Reciprocal Insurers5 which held that if 

federal legislation touched the rights and disabilities of 

aliens and conflicted with provincial legislation then the 

latter would, to the extent of such conflict, be legally 

ineffective. 

l\~r. Justice Rand in the case of l'linner v. s.M.T. and A.G. 

for New Brunswick,6 discussed the oriental discrimination 

cases (supra~ and attempted to reconcile an apparent contra

diction bet'v'men Baden' s case4 and the Tommy Homma case. 4 The 

latter case involved the question of' a province's right to 

deny the provincial franchise to Japanese persons, whether 

naturalized or not. The court held in that case that such 



e 

-14-

legislation was intra vires the provincial government. 

Bryden's case involved the right of Chinese, naturalized or 

not to work in B.C. coal mines. The law was held to be 

ultra vires. 

Rand J. stated that "the incidents of status must be 

distinguished from elements or attributes necessarily 

involved in status itself."? The learned judge held that 

Tommy Homma involved the incidents of status while Bryden 

involved status itself. In Btyden the legislation touched 

on one of his "essential rights" and thus the legislation 

was ultra vires. Alienage is a status and so within 

parliament's jurisdiction. Tommv Homma, because it touched 

only the incidents of status was intra vires the provincial 

legislature. 

It has been suggested by one learned writer that if 

the above analysis is correct, one must decide what class 

acquiring property falls into in order to decide if provincial 

legislation depriving an alien of the right to acquire land 

In the light of Morgan's9 ca~e we know now 

that provincial legislatures may vary the capacity of Canadian 

citizens to acquire property and therefore it is possible to 

assume that the right to acquire property is not "as essential 

--------------------------------------------------------------

8. 

9. 

:lltnn0r v. S.f·1.1' • .!1nd A.n. for New Brunst.-rtck fl95]./ 
S • G. H ; ~~ R 7 ;:t t p • 91 i) • 
Spencrr, .r., ThP..Al"ien Landowner in. CanArl;:t, (1973) 51 
r;,11. P;,r l?.r>v. ~ !'lt h02. 
!}]97:;n -~r;d .r~oh~on v. A.G. for Prince Edward I:c;lAnd. 
L . ' ry t) e G.lf. )r;ry:- . 
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right fonning part of status itself." Thus provinces 

arguably have jurisdiction. over the acquisition of land. 

A counter argument can be attempted by drawing an 

analogy betwe.en an alien and a federally incorporated 

corporation. It has been held by the Privy Council that the 

provinces have no power to directly limit the capacity of such 

a dominion corporation. 10 If provinces could not forbid a 

dominion corporation to hold land, similarly they could not 

prevent an alien from doing so either. A dominion corpora

tion's rights are thus, arguably, similar to a non-resident 

Canadian or an alien who has been given rights by parliament. 11 

The Supreme Court of Canada held in 1969 that provincial 

legislation concerning the ownership of land within the 

province is valid by virtue of s.92 (lJ) of the B.N.A. Act 

(property and civil rights in the province).12 The court further 

held that such legislation is valid unless it can be placed 

within a subject specifically enumerated in s.91 of the 

B.N.A. Act which is within the exclusive jurisdiction of 

parliament. 

12 Walter's case concerned the constitutional validity of 

10. .John OP.er Plpw Co. v. Wharton. L}:912.7 A.C. JJO. 
11. It has oeen held however that it is within the competency 

of pro vi. nee:::; to preclurl e n Dominion corporilti on from 
ncrp1.irtng and holdin~ lnnd in a province hy e.fi. a 
rt?rtmni n Act - ~ee frrent Went Saddlery Co. Ltd. v. The 
;:n1p: ::mrl A •. G. for Canrda. /101~7. 2 A.C. 91 nt p.ll'7]":--
. •"P ''n'·!f'Vr'r f'1orr:nn ';~ Cll~H~ infr.'l n.26. 

12. ;:J.1ltc_r_: v. A.7r;--AJ~ta • .{I9627 s~c.R. 383 at p.J~9. 
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The Communal Property Act of Alberta. 13 The Act was designed 

.to prevent the growth of Hutterite communities within the 

province. The Appellants argued that the legislation concerned 

·religion and was therefore beyond the legislative powers of a 

province. The province argued that the legislation concerned 

property within Alberta and was nothing more than a means of 

controlling the way land was held. The Supreme Court upheld 

both the trial judge and the appeal court14 u~ing a restrictive 

interpretation. It held that the purpose of the legislation 

was economic, related to property and ci.vil rights and was not 

an interference with freedom of religion. One wonders why, 

if the aim of the legislature was to restrict certain types 

of land holdings, it was necessary to expressly refer to 

Hutterites in the definition section.1 5 For our purposes, 

however, this is further reinforcement for the view that the 

provinces have extensive powers over land acquisition by virtue 

of s.92 (lJ) of the B.N.A. Act. 

Under the sections of the B.N.A. Act which allocate 

power to the provinces, certain measures could be taken by the 

provinces which would not raise constitutional problems. The 

provinces are quite within their rights to pass laws assuring 

public access to prime recreational areas - beaches for example 

by means of public easements. Provinces could purchase or 

l l. 
lh. 
15. 

P • ~; • A • , l ? 5 5 , c • I. 2 • 
ri r1( o 7- ,. (' P .., ~' .., t. i~ . . " ·_, . ) . ! t ) • , • • •. 1. ) :1. ,I p • 

TlH .. Cornmnn:1l Property Act, R.S.A., 1955, c.4?., s.2 
T:\m)-cf "hl-~ -- · -
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expropriate land for public use as well as introduce differential 

tax structures so that local landowners using their land for 

specific purposes (usually agriculture) would not have to bear 

the burden of increased property assessments resulting from 

non-resident purcha~es. 

It would also be conceivable to restrict possible corporate 

land holdings or for the provinces to establish non-discriminatory 

minimum maintenance standards for landowners with the levying 

of compensation payments on those not meeting the standards. 

Perhaps the most effective step a province could take 

would be to draw up land use and zoning control laws.l5A These 

laws would ensure that prime agricultural land would not end up 

as the playground for wealthy foreigners. It would also ensure 

that foreigners could not determine how and where Canadian 

urban centres would spread. Provinces could also insist on 

foreign purchasers disclosing their citizenship and residence, 

therebymonitoring land acquisitions. 

In discussing the constitutional issues involved in 

foreigners acquiring land in Canada we should study the 

C~nadian Citizenship Act16 which was passed by Parliament by 

virtue of·s.91 (25) of the B.N.A. Act. Section 24 of this 

Act has now been amended but in its original form it was 

derived from the !r:i. tis~ Nnturali zation A~ •17 The orig:i.nal 

----------------------------------------------------------
15a. For F!XnmplP the n.c:. L:J.nd Commission Act, r;.n.c., 1973, 

(".1.11. . 
16. n(n'/ :;.c., l97h-75-76, c.l08. 
1 7. l ~ 70, 1 ) V j c • , c .11., (U.K. ) 
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form of s.24 was to the effect that.-

(1) Real and Personal property of every description 
may be taken, acquired, held and disposed of by 
an alien in the same manner in all respects as 
by a naturalborn Canadian citizen; and a title 
to real and personal property of every description 
may be derived through, for or in· succession to an 
alien in the same manner in all respects as though, 
for or in succession to a natural-born Canadi·an 
citizen. 

This section, which eave aliens the same rights as 

Canadians with regard to property and thus removed the 

common law disabilities of foreigners, was amended by the 

new Citizenship Act. 18 Section 33 (1) of the latter Act 

repeats s.24 (supra) but goes on in further subsections to 

acknowledge the jurisdiction of the provinces to legislate 

over foreign investment in land as part of "real property 

and civil rights." The federal Parliament has no power to 

delee;ate le,!jislative authorities to provincial legislatures19 

and so the new sections confirm existing powers and remove 

any. contradiction from the statute books. These sub-

sections were asked for by almost all the provincial premiers 

at the l973 Federal-Provincial Meeting of First Ministers. 20 

Section J J ( 2 )' gives the Lieutenant Governor in Coun.cil 

-----
]J~. 

19. 

?0. 
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of a province the power to -

prohibit, nnd annul or in any manner restrict the taking 
or acquisition directly or indirectly of, or in the 
~uccesRion to, any interest in real property located in 
the province by persons who are not Canadian citizens 
or by corporations or associations that, in the opinion 
of the Lieutenant Governor in Council ••• are effectively 
controlled by persons who are not Canadian citizens. 

Subsect.ion 3 gives the Lieutenant Governor in Council of a 

province the power to make regulations (not statutes) which 

t"lould apply to that province for the purposes of detennining 

what constitutes - a direct or indirect taking or acquisition 

of any interest in real property, effective control of a 

corporation or association that is not Canadian, as well as 

what constitutes an association. Sanctions for persons not 

complying with the provincial lm"'s made under power of 

s.33 (2) ar8 provided under s.33 (4). 

It appears, therefore, that provinces ar@ able to pass 

ldws restrlctinr; the s:J1e of re::1l property to foreigners. 

The provincial legislatures care still limited to the extent 

that they c::mnot p.1ss laws which conflict with Canada.' s 

international legal obligations or which hinder foreign 

states wishing to acquire land for the purpose of consulates 

and embassies. Aliens cannot be discriminated against on the 

basis of their different nationalities and provinces may not 

discriminate ar;ainst bona fide landed immir;rants who intend 

l,'/ith r..,.r:ar(l to Can aria'~· international ohl ir:.1ti.ons one 
.) 
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can cite as an example The Sp:mish Treaty ,Act21 which extends 

to the citi~ens of Canada and Spain the same rights in commerce 

as enjoyed hy each other's citizens. Another example is 
. 22 

Canada's treaty with Japan. 

In treaties providin8 for "most favoured nation" treat-

ment with rer.?;ard to the rights of the citizens of the other 

state, within Canada, a restrictive measure could give rise to 

a breach of a treaty of this nature if a law discriminates 

ar;ainst such citizens. If the legislation discriminates 

against all foreigners, ·rio breach iV'ill occur. 

A further consideration is that of e;eneral international 

law. It hi's been held that if a country admits foreign 

investment. it is bound to extend the protection of law to such 

. t 23 1..nves ors .. Similnrly with regard to past and present foreign 

investmentG the o. E. C. D. Dr:lit Convention on the Protection· of 

Foreic;n Prop_erty deems it to be a breach of obligation if the 

exercise of :m alien'::: rir;ht to use and enjoy property is 

impaired by a discriminatory measure. 24 The Convention lays 

dovm that a state is permitted to expropriate the property of 

foreigners if "the measures are taken in the public interest 

21. s.c., 1921~, H~-19 Goo. V, c./r9. 
22. Jap_::~.!~.E':.£'f:'~_1.re~ __ Ar:.!:• s.c., 1913, c.27. 
23. '!'he· fhrr:nlnn:t Traction,, Li13':!_t' Dl],£_ Pm·rer Co. Ltd. 

J • c •. r • n..,.. p • 19 '/0 p • 3 • , r <t r n • 3J. 
2lH :J_r.r._n~~.!:-.L~S_or Er:onnmi,c Co-orer~t i.on :md D11velonmcnt 

fh1 :1f't, !:nnvPnti.;n of' lr)i,/ on the ITot.('f!t,tr>n of' !'0r01r~n 
T'r:!)~r:..!.7i0D P:n:i.r:, 191,7. A dr::lft conv0.ntion ~-rh I le nnt 
l0r;:1ll? blnd.i.n.r: rioP.r. nP.vcrthele:>s hAVI'! per::-ua~i vc f0rce 
over tl1e de•1elopmrmt 0f Ganndi::tn policy. 
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d d d f 1 "25 an un er ue process o aw •••• Such measures must also be 

taken in good faith and in a non-discriminatory manner. 

As has been pointed out, this Draft Convention seems to 

rule out "any kind of 'Canadianization' of foreign enterprises 

already established in Canada."26 Under customary international 

law it has lone been an accepted principle that all expropriations 

must be compensated for fully, promptly and effectively. 

Presumably any expropriation as part of 'Canadianization' would 

be l;,wful if it was in the public interest, not discriMinatory 

and full compensation was paid. 26a 

In 197h the General Assembly of the United Nations adopted 

a resolution on the Declaration on the Establishment of a New 

International Econom:ic Order. 27 A Charter of Economic Rir;hts 
· 27a and D1lties of States was adopted thereunder, article 2 of 

25. 
26. 

26a. 

27. 
27a. 

O.E.G.D. op. cit., nrt.). 
Arnett, E •. J. 9anadian Re9ulation of F'oreir;n Investment: 
The Ler;al Parameters. (19 2) 50 Can. Bar Rev., 213 at 2)6. 
;,-fhi te, G., Natlonali zation in International Law, London, 
Steven;; 1961. 
U.N. Doe. A/Res/)201 (s-VI) 9 May 1974. 
U.N. Doe. A/Res/3281 (XXIX) Dec. 12, 1974. In the case of 
General Ansembly resolutions preceding the Declaration of 
the Entablishment of a New International Economic Order, 
e.g. Res/3171 (XXVIII) 5 Feb. 1974, the right of a state 
to nationali ::r,e foreign ovmed property was recognized. In 
these re:-;olutions the duty of the nationalizing state to 
make compensation was reiterated. Under the NeN Inter
nR.t:i.onnl Economic Order declaration not only \'laS this duty 
repeated• it was stipulated thAt in the CR.~e of Third 
~:JorJ.d [:t.Tte;; the nationAlized party m·red the !"'lta.te a duty 
to compensate it. In this context the Charter (supra) 
;.eem.r:; to he more con.servative in th:1t it O':l:l.t.~ this 
r~vrT··e C')mpen;;ntion while repeatin~ t,he st::mdnrd 
r.ompen::nti.on clause. 
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which reiterated the right of every state -

to nationalize, expropriate or trannfer ownership of 
forei~n property in which case appropriate compensation 
should be paid by the State adopting such measures, 
takinr; into account its relevant laws and reeulations 
and all circumstances that the State considers 
pertinent.2f3 

The section continues to provide for the use of domestic law of 

the nr:J.tionalizing State in the case of a controversy over the 

question of compensation. Other means of settlement will only 

be used if it is "freely and mutually agreed by all states 

concerned.n 29 

~1ost ea pi tal exporting states voted against the Charter. 30 

Its provisions are now the latest view of the majority of United 

Nations r•1embers and while not having the force of la\"1 lend support 

to Canada's rie;ht to interfere with the rie;hts which aliens 

already have in Canadian land. 

The interesting question of whether a province is permitted 

to dincriminate bet\"leen Canadian citizens on the basis of their 

residence in a particular province was at issue in the Prince 

Edward Islnnd (P.E.I.) case of r.~orean and .Jncobson v. A.G. for 

P. r:. I. {hereinafter called f·1organ' s case). 31 In the discussion 

of this case 1r1e must keep in mind that judgment vms delivered 

beforo tho nev1 C:madlan Citi?.enship Act vo~as p;lGsed. 

As stated above, t,he laws of P. E. I. have p:one further th:m 

those of any other province.3 2 The section challenged in 

----·--------
?'L 1\rt-i.~le ? (?)(c). He~/32$1 (XXIX) Dec. 12, 1rnh. 
21). Tr:id. 
}0. 1?;:;r-·,.x . .,mr1,. Th,., TT.S.A., U.K., The fr;rler::tl ReDnbltc of 

nnnn,n·:, !~eJ ·~i um, lh=mf1,'J.rk and Luxembourr;. Can ado abntained. 
) 1 • [I ry?()7 2 ~~. c: • n. 3 50. 
32. :;c~ p.') (~'.!_~~0). 
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Morgan's case was section 3 of the Real Property Act. 33 This 

section is to the effect that.a non-resident of P.E.I. cannot 

acquire, directly or indirectly, any real property in P.E.I. 

exceeding ten acres or hav~ng a shore frontage exceeding five 

chains without pennission of the Lieutenant Governor in Council.34 

The plaintiffs in Morgan•s case were u.s. citizens and 

residents, who wished to purchase land in P~E.I. They sought 

to have section 3 of the Act declared ultra vires the 

provincial legislature. 

The Supreme Court of P.E.I. (in banco) rejected the 

plaintiff's contentions which were threefold. The plaintiffs 

sought to show that the legislation was, in pith and substance, 

legislation in.relation to aliens~ that section 3 conflicted 

with the Canadian Citizenship Act35 and finally that the section 

conflicted with a treaty between Canada and the United States. 

The Court held that section 3 made residence and not 

alienage the criterion for the holding of land in P.E.I. and 

therefore did not encroach on federal powers. Section 24 of the 

Canadi~ Citizenship Act was declared to "merely purport(s) to 

confer on an alien the same rights as are enjoyed by a Canadian 

citizen." The matter of the international treaty was summarily 

disposed of by declaring that it only enabled aliens to inherit 

real estate or the p,ains therefrom. 

----•····---------·--------------------
)1. 

3ft. 

35. 

R.~.r.R.J., 10Gl, r.l3~ ~~ nm~nrl~1 by R.~.P.E.J. 107?, 

' 

() ] T> ,., P 1·· ·r ] rY?/ n I c- • f , ~. • ~ • rlO";.; . • ·J • ~ • •, • • t . "" '""I \ • n -. :. • 

Prir:ln.,lly t·,h" .limit. t·n'~ ?00 .1.cre~, '~.:i.r.E.I., 196h, 
c.??, ~·.1 rnducrn t.he limit~tion to 10 acre:-:;. 
n.8.r~., 1970, c. c-19, s.2h (rts it then l•m:-;). 
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In the Supreme Court of Canada,3 6 Chief Justice Laskin 

confirmed the decision of the Supreme Court of P.E.I. In 

answer to the allegation that if some citizens or aliens are 

disadvantaged, compared to residents of the province, the 

legislation is in pith and substance in relation to citizenship 

and aliens and thus ultra vires, the Chief Justice said: "I do 

not ae;ree with this characterization, and I do not think it is 

supportable either in principle or under any case law. No one 

is prevented by Prince Edward Island legislation from entering 

the province and from taking up residence there. Absentee 

own·ership of land in a province is a matter of legitimate 

provincial concern and, in the case of Prince Edward Island, 

history adds force to this aspect of its authority over its 

territory. u 3 7 

The plaintiffs argued, citing the cases of Bryden and 
8 Tommy Homma3 as authority, that every Canadian citizen has the 

capacity to remain and work in any province, such capacity 

being derived from citizenship which no province may interfere 

with. Citing \valter v. Attorney General of Alberta39 as a 

precedent giving the provinces the right to determine who can 

hold land and the extent to which such land can be held, if 

held communally, the learned Chief Justice stated that if a 

36. · /J9757 2 s.c. n. 3 50. 
37. lhlrl., nt p.358. 
3 8. ;)ce-footnote 4 - sunra. 
39. [196~7 s.c .H. 383. 
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province had such power "it is difficult to see why the province 

could not equally determine the extent of permitted holdings on 

the basis of residence."40 

· To back up the provinces rights under s.92 (13) of the 

B.N.A. Act and in an attempt to reconcile the apparent 

contradiction between parliament's jurisdiction over aliens and 

the provinces jurisdiction over real property, Chief Justice 

· Laskin st.:tted that -

( 1) eci;;l-1.tion of a province dealing vri th 
the c;;pocity of a per;;on, ':lhether alien or 
infant or other, to hold l::md in the province 
is legislo.ti.on in an aspect open to the 
province hecause it is directly concerned 
with a matter in r~lation to vrhich the 
province has competence. Simply because 
it is for P:1.rlimnent to ler:islate in relation 
to aliens does not mean that it alone can 
c;ive Cl.n .'1.lien cnpacity to buy or hold land 
in a province or take it by devise or by 
descent. No doubt, Parliament alone may 
withhold or deny capacity of an alien to 
hold l;)nd or deny capacity to an alien in 
any othPr respect, but if it does not, I 
;;ee no ground upon which provincial 
legislation recognizing capacity in respect 
of the holding of land can be held 
. ] . d hl 1nva .J .• 

Section 2h of the Canadian Citizenship Act (as it then was) 

'•ras an affirmative exercise of Parliament's power over aliens. 

Does this mean that a province must treat non-resident aliens 

hO. f·Tnrr,."ln :md ,Jncohson v. A.G. for P.F.:.I., op. cit., 
·1.t. ·p-;·jy.· .·------
Ibid., at p.J59. 
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(and citizens) on the same basis as resident aliens (and 

citizens). The court held that the C~nadi:m CitizenshiE Act 

does not eive either aliens or citizens immunity from 

provincial le~islation "simply because it may affect one class 

more than ;:mother. n42 Such provincial legislation would only · 

be invalid if it struck at ·the eeneral capacity of aliens or 

naturalized persons. 

The learned Chief Justice concluded that the residence 

requirement of the statute in question did not destroy the 

general capacity of a non-resident alien or citizen. The 

statute was related to a competent provincial object (land 

holding) and no provincial borders were sealed off. 

Before concluding,the court touched upon the analogy of 

aliens to federally-incorporated companies.4J It was held 

that unless their capacity to establish themselves as viable 

corporate entities was prevented, such federally incorporated 

companies have no special advantages over provincial corporations 

simply because of their federal incorporation.44 

The Supreme Court decision in Morgan's case is significant 

in that it affirms the right of provinces to legislate over 

non-resident land holdings under the head of property and civil 
' 

rights. The conflict between s.92 (13) and s.91 (25) has been 

h2. 
lr-3. 
"l;.. 

-----~------------

NTo q:~ nn 0D .. 1.3 .qc. ob; on 
;~np r~npr:} .'lt n.ln. 

v. A.G. for P~E.I. 1 op. cit., p.J64. 

f.Tnrr·~;i!,-·:,-;:;·d .Tn~oh~\On v. 
-p;jh1,-). 

A.G. for P.E.I., oe. cit., at 
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solved by adknowledging parliament's jurisdiction over the 

general capacity of aliens. Provinces may pass laws related 

to a c·ompetent provincial object as long as they do not interfere 

with this general capacity. An example of the latter would be 

the sealing off of borders so as not to allow an alien to 

become a resident. Provinces have the power, therefore, to 

pass legislation concerning land held by non-residents, both 

aliens and Canadian citizens. 

The decision of the Morgan case lent added weight to the 

already heavy pressure being exerted on the Federal Government 

to amend the Canadian Citizenship Act. It could be argued now 

that s.JJ of the new Act is a potential limitation on the 

"general capacity of aliens" and that any future provincial 

lee;islation barrine; aliens absolutely or within limits from 

acquirine; land is constitutionally sound. 
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Federal Law 

As stated above, the Canadian Citizenship Act1A has been 

amended to grant the Lieutenant Governor of each province 

the authority to make regulations concerning the rights of 

aliens over land within each province. Provinces also have 

legislative powers over this subject because of s.92 (13) 

of the B.N.A. Act. In addition to these legislative powers 

held by the provinces, the Federal Government still exercises 

some control over foreigners investing in Canadian real 

estate by means of the Forei~n Investment Review Act. 1 

(Hereinafter referred to as the Act). The discussion of the 

Act (below) will be limited to its application to real estate 

acquisitions.lb 

Phase I of the Act, which is designed to provide the 

Canadian government \'rith legal authority to review the 

acquisition of existing businesses by non-eligible persons 

came into effect on April 9, 1974. Phase II, relating to 

the creation of new businesses in Canada and the expansion 

of existing unrelated business by non-eligible persons took 

effect on October 15, 1975. 

Section 3 (1) defines a non-eligible person as one who 

is neither a Canadian citizen nor a landed immigrant as 

def1ned in the _Iinm~c;Fntion Act. A Canadian ci ti ?.en who ir; 

not ordinarily resident in Canada and a landed immigrant who 

~--·-·-----·----

J a. S • ~ • , l 9 71 r - 7 5-7() , c .1 OR , s • 3 3 • 
1. 0.~., lq7i, c.J,6. 
lb. 0N'~ ftp~t ~rr H. 1!0 h:1.rt, -~. rk Fadyf!n, Fed~ral Lncj ~1 ·"ltion 

o_~,-- Y~o rr:_i£~'·'. __ 0:.~~1_!2_r·~ l].;i ..r_;.._Forci_r;.!!._l_T_1_YC:!:.~n.t. r~n?i t rn 1 ~· ~nrl -
Ti~.-,1 l·:~t.nt.r, 1.n fi''JrClf"~ Jnv0:·~tr:t~nt 1n 'Lnnd-Alternnt1ve 
'Crmt:i-(iJ-;-n·()'76) p.ltl at pp.t.-9-51. 
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has been ordinarily resident in Canada for more than one year 

after the time at which he first became eligible to apply for 

Canadian citizenship are also non-eligible persons. 

Aside from the above persons th.e following entities are 

also non-eligible persons - 1) a foreign government or agency 

thereof and 2) a corporation (wherever incorporated) that is 

controlled in any manner that results in control in fact by a 

non-eligible person(s). 2 

The Act also contains a number of rebuttable presumptions3 

in connection with corp~rations. 4 If 25% or more of the voting 

shares of a public compa~y or 40fo or more of the voting shares 

of a private company are owned by non-eligible persons, the 

company is presumed to be a non-eligible person. Section 3 (2) 

goes on to include a corporation where any one non-eligible 

person ovms 5% or more of its voting shares, or where any one 

foreign government or one corporation incorporated outside 

Canada owns 5% or more of the voting shares. Finally, a 

company with more than 50~ of its voting shares owned by 

non-eligible persons is irrebuttably deemed to be a non

eligible person. 

The policy of the Foreign Investment Review Agency (the 

Agency) established under the Act,5 is not to prohibit foreign 

2. s.J (1). 
). s.3 (2). 
~t.. sf!e also s.4 (1). 
5. s.7. 

, 
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investment but to review it and thereafter to determine if the 

proposed investment will be of significant benefit to Canada. 

The Act is not designed to affect or control all foreign 

investment in Canada but applies only to the acquisition of 

Canadian business enterprises. 

The Act defines a "business enterprise" as any undertaking 

or enterprise carried on in anticipation of profit. 6 This is 

a very·broad definition, broad enough in fact to include 

practically all real estate transactions. Some parts of the 

Act, however are specifically drafted so as to exclude real 

estate. Section 5 (l)(c) exempts from review any business 

ent~rprl0e, the gross assets of which do not exceed $250,000 

and the gross revenue of which do not exceed $3,000,000. 

The acquisition of raw land is excluded from control 

under the Act. It is stated that if a person or corporation 

acquires and holds land, with the intention of disposing of 

it or not, he (it) does not by reason only of the holding of 

the land and the expenditure of funds to maintain the land in 

the condition in which it was acquired or to improve the land 

for the personal use and enjoyment of the person holding it 

'carry on a business.• 7 

6. 
7. 

Section 3 (6){g) of the Act states that any part of a 

s.3 
s.3 

; 
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business that is capable of being carried on as a separate 

business, is a Canadian business enterprise if the business 

of which it is a part is a Canadian business enterprise. 

Thus if a corporation owns two office buildings and each is 

capable of being owned and operated independently, the sale 

of either would amount to the sale of a Canadian business 

and thus would be subject to review before a non-eligible 

person may acquire it. 

A non-eligible person must give notice in writing to 

the Agency, setting out inter alia, information about himself, 

the Canadian business and his plans for it.8 The Agency then 

recommends either allowance or disallowance of the transaction 

to the Minister of Industry, Trade and Commerce who in turn 

makes a recommendation to the Canadian Cabinet which makes the 

final decision.9 

If the real estate transaction is considered to be an 

acquisition of a business, it will be considered generally 

on the grounds of whether an acquisition of control of the 

Canadian business or the establishment of any new business is 

of significant benefit to Canada.10 

The Agency, to help a non-eligible person decide whether 

he is acquiring real estate which will be considered to be a 

8. 

q 
/ . 
10. 

~.R, :1nrl F'nrPiJ"':n Investment Revie,.., R~r.r11l::1tions, · P.r;. 
1077-(,()f, nf 10 f'~.1rch; 1977, SOH/77-226, 3c 11Prlules I anci 
TT, r:~m:1rh r;n7.ette Part II, Vol. 111, no.(), p .. lh7<!, 
H1 r1;:lrr~,_l 1'1'/?. 
~· • 1 (). 
~:.? (?), ~~P below p.J..l et seq. 
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. . . . d t f 'd 1' 11 Canad1an bus1ness enterpr1se, 1ssue a se o gu1 e 1nes. 

As stated in the introduction to the guidelines, they do not 

have t'he force of law and are not necessarily conclusive. 

They are to serve as a guide and are subject to change. 

The guideline outlines the factors which may indicate 

whether a non-eligible person who acquires control of real 

estate is or is not acquiring control of a Canadian business 

enterprise. These factors include the nature of the property, 

the circunu;;tances relating to the transferer of the property, 

and the circumstances relating to the transferee. The scale 

of the property may also pe an important factor. 

The guidelines distinguish bus.iness property from 

circulating assets. The former may tend to be associated with 

the acquisition of a business while the latter may not tend to 

do so. Rental property is included under business property. 

It is stated that "(T)he activity of earning rents from real 

estate on an economically or commercially significant scale 

usually involves elements that are associated with the 

carrying on of a business, and the acquisition of such a 

property is the acquisition of a business." "For the purpose 

of these guidelines, the activity of earning rents from real 

estate is deemed to be on an economically or commercially 

significant scale .if either the gross value of the property 

---------------------------------------------------------·------
11. (~nn:1rh r;.,?,nt,t,f'! P::).rt 1, Vol. lO~, no. l/H p.LOl, Apri.l6, 

1 ()71, i r~~llM} by t"lD r.nni;~ter ()f Indu~try, TradP. and 
f;ommPrr:-~ nnriPr ;mthori.ty of s.h (2) of the Act. 
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from which rents are derived, or the consideration given or 

to be given in respect of its acquisition, exceeds $10,000,000."12 

The Agency has informed the writer that the acquisition of 

certain commercial properties such as apartment buildings, 

shopping centres and office buildings, when the tenants lease 

space under long term leases may not be Canadian business 

enterprises. To determine whether in fact they are or not the 

following unofficial guidelines are followed by the Agency. 

If the rentable area of the property to be purchased is under 

250,000 square feet and if.the total purchase price is less 

than $10,000,000, the property is not considered to be a 

Canadian business enterprise. If, however, the rentable area 

is over 250,000 square feet and/or the total sale price is 

over $10,000,000 the property will be considered to be a 

Canadian business enterprise. 

\'lith regard to raw land, lJ it is not UGually considered 

to be a business enterprise, though such a purchase may be 

reviewable if the acquisition of such land and the subsequent 

development thereof was the initial stage of the non-eligible 

person starting a development business in Canada. In this 

case the acquisition would be considered to be the establishment 

of a new business in Canada and therefore reviewable. If, 

12 r. ., 1' 't • 'r1 n ( (' 1 n ~ ~ , 0 r. c l • 

13 • .foreir;n !_~J_VP.~>tment Review Act, op. cit., p.). (9). 
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however, this vms the only development proposed by the non

elir;ible person in Canada he would be permitted to buy the 

land, develop it and subsequently sell it to an ;:~.cceptable 

buyer without submitting the proposal for revie'lrr. If the 

seller of ra\'1 land was in the business of trading in land, 

the acquisition of the land might be the acquisition of a 

business and thus revim·mble if the land acquired constituted 

all or the greater part of the assets of the vendor. 

Similarly in the case of the acquisition of commercial 

property the. acquisition could be revievmble ·even if the rental 

area is under 250,000 square feet and the total price is less 

than $10,000,000, if the property constitutes all or most of 

the assets of the seller, and.if such a seller was in the 

business of buying and leasing rental property. 

The acquisition of a farm is generally considered to be 

the acquisition of a Canadian business enterprise. If the 

non-eligible person, however, intends to lease the farm back 

to the seller or to a Canadian and if under such lease the 

non-eligible person has no control over the business operation 

of the farm, such investment will be considered to be a 

passive investment and not the acquisition of control of a 

Canadian business enterprise as the business 'lrdll be carried 

on by a Canadian. Farm land per se is treated as ra\'1 land. 

Thus, generally speaking if the value of the consideration 

.is less thnn $10,000,000 (a circulating asset under the real 
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estate guidelines) and commercially passive it will not be 

reviewable. As seen above the Agency may also review'the 

intentions of both transferor and transferee with respect 

to the real estate before issuing a decision as to the 

permissability of the proposed transaction. 

If the transferor is a corporation, a transaction may 

be associated with the transfer of a business. The Agency 

may also take into account the seller's undertaking to invest 

the proceeds of such a sale in new industrial and commercial 

projects in Canada.14 The Guidelines also add that the use 

made of the property by the transferee is rel.evant. (See 

above). If no change is tnade as to the use of the property 

the transfer will tend not to be associated with the acquisition 

of a business. For example, the conversion of an apartment 

building to a condominium may tend to be regarded as the 

acquisition of a business. If however the apartments were 

qontinued to be used as rental accomodation it would not be 

re.viewable. 

If the proposed real estate transaction is construed as 

the acquisition of a business enterprise, the Agency will 

decide whether or not it is one which is likely to be of 

significant benefit to Canada. 15 The Act sets out five 

14. 
15. 

s.2 
s.2 

~~~~a) and s.11 of the Act. 
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factors to be looked at in detennining whether or not the 

acquisition of such a business enterprise by a non-eligible 

person is likely to benefit Canada. It appears that the 

Cabinet has no general discretion and these five factors are 

th 1 't . 16 e so e er~ er~a. 

The first criterion concerns the effect of the 

acquisition on economic activity in Canada including, inter 

alia, the effect on employment, resource processing, utilization 

of parts, components and services produced in Canada and on 

goods exported from Canada.17 It has long been recognized that 

most real estate transactions are neutral in their effects on 

the economy and thus if a seller undertook to use the proceeds 

from the sale so as to benefit Canada the Agency would 

normally accept this. 18 A non-eligible purchaser presumably 

would be required to demonstrate how this purchase would 

benefit Canada. 

The second factor looked at is the degree and significance 

of participation by Canadians in the enterprise.19 Thus a 

purchaser could show that he planned to construct a building 

or housing which was to be built by a Canadian construction 

firm. 

lA. 

1.7. 
1 cL 
l'!. 
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Thirdly the Agency will look.at "the effect of the 

a,cquisition or establistun.ent on competition within any 

industry or industries in Ganada," 20 as well as the 

technological development that will be made as a result of 

the acquisition of control of an existing business or the 
21 establistunent of a new one. Lastly "the compatability of 

the acq~isition or establishment with national industrial 

and economic policies, taking into consideration industrial 

and economic policy objectives enunciated by the government 

or legislature of any province likely to be significantly 

affected by the acquisition or establishment."22 

This final criterion seems to·be designed to ensure that 

foreign owners will cooperate in achieving policies laid 

down by the governments. 23 Thus with the shortage of reasonably 

20. 
21. 
22. 
23. 

QE.. cit., s.2 (2)(d). 
Ih{J., s.2 (2)(c). 
Ibid., s.2 (2)(e). 
On fliiay 6, 1975 the Honourable Alastair G:ille~pie, then 
Minister responsible for the administration of the Act 
said in answer to a question asked before the House of 
Commons Str:tnding Committee on Finance, Trade and Economic 
Affairs that -

(t)he criteria in the Act do not readily lend them
selves to real estate transactions, except for one 
prJrticular criterion the fifth criterion, \!thich 
concerns itself with the compatability of a trans
:l?ti?n w~th nat~.onal economic. objec~i -yerJ and pro-. . 
v1nc1rJl 1ndustr1nl and ~conomtc pollctes. Reco~n1~1ne 
th~ importance of rental accomodatinn at a reasonable 
cost toda~, we have decided that the main thn1st tn 
t~0~@ criteria will he on that last item that I have 
Jn'"L menti.on~fl. Jn the me<'VltimE-, ,,.,_r:: 1-·rtll tak:e a eood 
lnnk at, t,tll"' OpPr<'ltion of th<' rP~l ertat0. in'J'l.-·t,ry; 
p:1rtlculnrly n:; jt npplies to rent:}l real e;.tate. 
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priced apartments it· is highly likely that an assurance by 

the purchaser that he will construct such apartments will be 

regarded as a significant benefit to Canada. 

As stated above a non-~ligible purchaser must file an 
24 application with the Agency. It is possible for the Agency 

to negotiate with the applicant and if the latter should make 

an undertaking with regard to the land this would form terms 

of a contract between the purchaser and Her Majesty in right 
25 of Canada. Should a buyer enter into such a contract and 

thereafter not comply with its.provisions, sanctions contained 

in the Act could be applied. 26 

Sections 19-27 of the Act set out the sanctions vvhich 

may be visited upon a non-eligible person in case of non

compliance with the Act. \'/here the f>~inister has reasonable 

and probably grounds to believe that a non-eligible person 

either proposes to acquire control of a Canadian business 

enterprise or establish a ne\'1 one in Canada, or has actually 

done either of these two and no notice of the proposed 

investment was given to the Agency, the Minister may demand 

that the non-eligible person give notice in writing of the 

{proposed) investment. 27 

If a non-eligible person(s) has made an actual investment 

in circumstances in which 1) the Minister has made a demand 
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under section 8 (3) and such has not been complied with, 

or 2) the Cabinet has refused to allow the investment, or 

3) although the Cabinet has allowed the investment or is· 

deemed to have allowed it, the terms and conditions under 

which the investment has been made vary materially from 

those disclosed in the original application or in any other 

information given, the Minister may apply to a superior 

court which may make an order rendering the investment 

nugatory. The court can delay the effect of the order so 

as to avoid or reduce any undue hardship to any person who 

was not involved in the investment and who did not know 

that it was subject to being rendered nugatory under the 

Act. 28 

Section 20 (2) of the Act is designed to protect the 

rights of innocent third parties. The Minister may apply to 

a superior court to revoke or suspend the voting rights 

attached to any shares of a corporation, or order a person 

to dispose of any shares or any property acquired in violation 

of the Act. If such shares are held by a person outside 

Canada, the court has the pmver to appoint a trustee to 

give effect to any court order. 29 

As well as the above steps available to the Minister, 

the Act provides for criminal sanctions. These apply only to 
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non-eligible purchasers and involve fines of up to $10,000 
30 and imprisonment for up to six months. 

It should be apparent by now that when a court order is 

handed down which renders a sale nugatory, the result may be 

chaotic •. Section 20 (1) allows for such an order to be made 

retroactively and this could well create additional problems 

if any leases or mortgages have been entered into. 

Certain real estate brokers feel that it is. unfortunate 

that real estate transactions are often reviewable under the 

Act. North31 gives three reasons for his regrets. Firstly, 

he feels that the extent of administration and management 

required for the effective operation of a property should be 

a relevant criterion for deciding whether the investment 

property amounts to a Canadian business enterprise. He feels 

that non-eligible persons taking over real estate development 

companies or large areas of land for speculation or development 

should be sub,ject to review. Most foreigners, however, who 

wish to invest in Canadian real estate buy one or more 

investment properties as a long-term passive investment. The 

investor is therefore seeking a management-free property 

earning an assured rate of· interest and not a business. We 

)0. Op. ~it., s.24 (1). 
31. Horth, L. ·.v. Forei n Invest;:1ent in Can::1dian Real E:~tate, 

The He;~r.D.rch ;me Deve opment . un , ppr!llsai Institute 
of Canad~, February 1977 at p.7 et. sc3. 
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feel, however, that this is an unwarranted criticism as 

such investments will be readily allm'led by the Agency 

within limits. 

north's second criticism is that the size of the 

investment is at present a criterion used to·decide whether 

a property is a business. Lar8e developments, e.g. shopping 

centres, hn maintains, will benefit·Canada in that they will 

provide employment. Foreign labour should be kept out by 

immigration laws. It appears that Mr. North is assuming 

that all such developments are in Canada's interests. 

His final point is that all foreign investment brings 

in foreign currency which is reinvested by the seller in 

construction, thus providing more housing and jobs. Without 

wishing to go into the debate as to the pros and cons of 

foreign investment and what the pouring in of currency may 

do to the Canadian dollar and the effect on Canadian exports, 

we feel that it is safe to say that not all sellers will 

follow Mr. North's proposed spending plan. 

Though there was talk of preparing a study to investigate 

the effects of the Act on Canadian real estate, no studies 

have actually been published (or in fact undertaken) by the 

Agency on this point. The Agency has however pointed out that 

the Minister's announcement3 2 was drawn to the attention of 
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the Canadian Real Estate Association and others known to be 

actively engaged in transactions of this kind. The Agency 

is unaware of any concrete evidence that the Act has 

discouraged foreign investment in Canadian real estate. 

Now that section 24 of the old Citizenship Act has been 

amended to become section JJ of the new Act, the Director of 

Research of the Agency has pointed out to the writer that 

the Federal Government plans to propose an amendment to the 

Act that would exempt from review investments in land, 

including agricultural landst which are subject to provincial 

laws and regulations made pursuant to the new Citizenship 

..&;.t. 
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The Provinces. 

Policy questions. 

In 1975 the Federal-Provincial Committee on Foreign 
1 Ownership of Land met in Ottawa. The Committee discussed, 

inter alia, the problems of alien land ownership in all areas 

of the country. 

It was felt that the purchasing of land by foreigners 

was restricting access for resident citizens to prime 

recreational areas such as beaches and shorelines. As 

prices rose with the increased demand by foreigners for 

Canadian land the result was an increase in the subdivision 

of agricultural land as well as the removal of good farmland 

from production. A further consequence of such price hikes 

would mean rising property values with resultant higher tax 

assessments for local residents. 

Besides the potential conflict which exists between the 

goals and priorities of foreign investors and Canadian 

economic goAls, foreign ownership is believed (as has been 

· d )la · b · b h · t. h h t f po1.nte out to r1.ng a out c anges J.n e c arac er o 

local communities. Certain areas become populated during the 

summer and for instance remain virtually deserted during the 

remainder of the year. 

In orner to dif'lcuss the problems that are particular to 

each province it is necessary to distinguish between the 

1. Report to the First r.Unisters. Canadian Intergovernmental 
Gonfer~nce Secretariat, Ottawa 1975. 

lA. P.3, (:-mprn). . · 
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effects of foreign ownership on different types of land. 

It has been estimated that in Ontario 9~ of the 

available recreational land in some areas is held by U.S. 

't' 2 c1 1zens. The Ontario Select Committee on Economic and 

Cultural Nationalism (1973) 3 reported that no accurate 

statistics exist for foreign ownership of land in the 

province. The Committee felt that, even without such 

statistics, it was accurate to say that foreign buyers with 

· effective purchasing power meant that the fixed supply of 

land would be rationed at a higher price. 4 This would mean 

higher prices for Ontarians and could not be justified by 

the limited benefits resulting from direct foreign investment. 

Such investment v;;as not associated t>~ith job creation, 

technology, market access or any other benefit to the 

Canadian economy. 

It was felt in fact, that foreign inve.stment in land 

would not only not bring benefits but would be damaging 

to Northern Ontario, hinder future development and have a 

negative effect on local residents. 

r,vith regard to agricultural land it was felt that the 

foreign food processing giants were buying up and affecting 

the farm economy. Available statistics showed a small amount 

2. Cutler, fl. Foreir~n ,Use and Can.ad:i.an Control of Our Land 
!l_t;.d Hr:-:01U'CC0. C:m. Geot;. J., ~1ay 1975 at p. 21. 
At·.-p:li}. 
Ihi(l. --
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of farm cash receipts were made up by such firms but it was 

deemed likely that they might expand. 

Foreigners had over-invested and speculated in raw 

su·burban land. This had resulted in the forcing up .of prices 

and the blocking of commercial development with social 

objectives. 5 

Most provincial studies have reached similar conclusions. 

Both Manitoba and Saskatchewan were weary of the food 

processors taking over farmland. In 1975 it was estimated 

that l.J million acres of Manitoba's 19,000,000 farmland 

acres were. owned by non-residents. Farm prices had risen 
. 6 

30fo between 1972 and 1973. A Saskatchewan legislative 

committee in 1973 found less than 1~ of farmland was held 

by foreigners \rlth U.S. citizens holding Jfo in prime 

southern areas. 7 This percentage seems to be rather small 

and one wonders whether the legislative steps taken to halt 

foreign purchases were not simply a political move. It was 

concluded that the problems were those of land use and not 

ownership. 

The Alberta Select Committee concluded that the 

province did not have a non-resident or non-Canadian land 

ownership problem.8 Slightly more than 1% of farmland was 

5. 
6. 
7. 

8. 

Select Committee op. cit., p.29. 
r:utler £r..:... c:i.t~., p.:n. 
Thid., p. 3 2. ~>ce also ::Jaskatchewan Select Com.rni ttee 
on F'ore i.r:'1 Inver;tmcnt 1974. 
Final. R0pnrt on Forei~n Investment, Report of the 1elect 
(:ommittr>P of thr Ll"r,f;.l~t.i ve A""'seMbly of Alberta on 
ForP.ir;n Inver:tmcnt, Dec. 197h at P• 41~. 
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found to be foreign owned. 9 The provincial committee noted 

that many steps had already been taken to discourage such 

foreign investment. An example is the inability of non

Canadian citizens or landed immigrants to obtain mortgage 

loans from the Farm Credit Corporation. The Small Farm 

Development Program which was founded by the Canadian 

Department of Agriculture pays a seller a bonus if he sells 

to inter alia a Canadian citizen or landed immigrant. 10 

Vlith regard to recreational land no problem exists in 

Alberta as this is mostly Crown land. The Committee 

recommended ·that all future land transactions should be 

monitered so that the province would be aware of any 

changing patterns. The sale of Crown land in all provinces 

is restricted. 

Unlike other legislative committees,that of Nova Scotia 

reported that land use and not land ownership was the 

problem. 11 This is surprising when one considers that in 

196h 40,000,000 Americans lived within one day's drive from 

Nova Scotia and owned 65% of the non-resident owned land. 

9. Report by Resource Economics Branch of the Alberta 
Department of Agriculture, October, 1973. The Alberta 
Select Committee on Foreign Ownership of Land 1972 
estimated that former public land transfered to foreigners 
nmounted to .00?31> of the total land of the province • 
.1\t the :r·ate of this report (1972) 34.6% of Alberta was 
privately owned. 

10.. A.lhert., r.tn:Jl R0 port, op. ctt .• , p./r6. There is also a 
T:1x :'nrlq~tion Pl:1n for Ga11.!101;)'1S. 

11. Cut,l~r .2P..!-.S:Jt., p.26. At the Federal-Provincial 
Confnr~ncn op. cit. 1975 p.6, it was estimatEd th~t 5.5~ 
of the t0tnl nrea oT tlova Scotia was owned by non
residents of the province, 36~ of them were Canadians. 
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More or less 1/Jrd of the total recreational shoreline is 

foreign owned and in general 1,000,000 of Nova Scotia's 

13,000,000 acres are foreign owned. 

'The affects of foreign ownership on farms and the 

fishing industry in Nova Scotia was the subject of a 1971 

Dalhousie University study by that institution's Institute 

of Public Affairs. It was found that the best recreational 

land was being bought by non-residents who contributed 

little to the local communities. Most studies arrived at 

this same conclusion, some provinces however, felt that 

the summer migration of American citizens brought great 

economic benefit to such local communities, thereby 

compensatine them for the loss of their control over the 

land. The Dalhousie study also found that the best farm-

land was becoming too overpriced for agricultural purposes 

and that vmodlots 1.-rere being withdravm from the economy. 

'rhe Prince Edward Ir:;land report of 197312 proved to 

be the only one which could produce accurate statistics on 

the extent of foreign and non-resident land ownership. 

These figures are derived from a 1960 study. As mentioned 

in the introduction,13 Prince EdNard Island has had 

legislation controlling foreign land ownership for many 

years (datin~ from 1A59). 

The provincial committee of Prince Ed.,..rard Island 

. 12. J'rincn l'>:h·rard l;, land Royal Commission on Land, 
Ch0rlo t. tPt~0':m, 1 7'13. 

13. p.lO ~lupr0 .• 
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reported that its survey showed that, by 1970, 5.13~ of 

the land mass was owned by non-residents and that the rate 

of acquisition was on the rise. 14 

The committee noted that in 1973 230 petitions were 

made under the Real Property Actl4A for acquisitions of land 

parcels greater than that allowed. Of these 87 were for 

shoreline property. Of these the government approved 181 

applications, was considering 17 at the time and turned 

down 38. The eovernment felt obliged to purchase land it 

denied non-residents.15 It seems that this was due to the 

reasons given by the government for such refusals. The 

government turned down the applications on the grounds that 

the land was necessary for farm consolidation schemes, 

wildlife preservation schemes, park development schemes and 

avoidance of speculation.16 

In its survey the committee found that island residents 

felt more strongly about the use to which land was being 

put than those who actually owned it. They reported that 

people who used the land as weekend farmers usually 

permitted the land to go to weed and that the weed then 

spread to nearby cultivated land.1 7 · The result was t.hat 

well cultivated areas were affected as well as leaving the 

14. 
lit. A. 
15. 
16. 
17. 

P.E.I. Royal Commission, op. cit., p.15. 
Now R.S.P.E.I., 197lt-, c.R-4. 
lhid., P.V.I. Hoyal Commission, on. ci.t., 
mrrr., p.R7. 
11:>Tu., p.Jh. 

p.70. 
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countryside with an undesirable appearance. 

An often-heard public objection was that non-resident 

cottage owners had installed fencing which restricted public 

access to some beaches. These areas had always been privately 

owned but traditionally the public had been given access to 
18 the beaches. 

The Prince Edward Island Royal Commission concluded 

that two measures would cure the ills caused by non-resident 

land ownership. Firstly, a general land use scheme should 

be set up. Existing farms should be maintained and 

conservation encouraged. Within the overall scheme local 

communities should work out details. Recreation land should 

be arranged so as to allow for public access to beaches and 

the development of cottages should be controllect. 19 

The second step would be the idea of minimum maintenance. 

This meant that owners would carry out a designated amount of 

upkeep on their property each year, or alternatively, pay a 

substantial fee in lieu thereof. 20 

Finally the committee recommended that once the 

planning and minimum maintenance legislation was established 

the restrictions on size of individual land acquisitions by 

non-residents could be removed. The committee obviously 

Pelt sure that its solution would solve the majority of 
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problems. 21 It was recommended, however, that non

individual land acquisitions, i.e. corporations and 

partnerships should be required even after this time to 

obtain consent to acquire more than 200 acres. 22 

In 1975 at the Federal-Provincial Committee's Report 

to the First Ministers23 it was announced that estimates 

showed that more or less 6.J% of all available land in 

Prince Edward Island and 11.5~ of the total shore frontage 

was ovmed by non-residents. The report went on to warn 

that if l~nd was sold at the existing rate and under 

existing restrictions the first figure {i.e. land surface) 

would jump to 25.7% by the year 2000. Without any 

restrictions this .figure would be 50%. ',fuen one considers 

that Prince Edward Island has no Crown land and the 

smallest land ~:mrface of all the provinces these figures 

become even more significant. 

Besides these estimated figures the common complaints 

about land purchases by non-·residents were discussed. These 

included the loss of access to traditional areas:, loss of 

farm land, the pushing up of land prices and the subsequent 

21. 
22. 
23. 

P.F..T. Roynl Commission, op. eit., p.69. 
Ibid., p.'/0. 
Federal-Provincial Committee on Foreign Ownership of 
Land. Report to the First Ministers. Canadian 
Interrr,overnmental Conference Secretariat. Ottawa, 1975 
at p.5. 
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effect on taxes, increased land subdivision and speculation 

and the general loss of environmental quality. 

The current figures for non-resident land ownership in 

Prince -Edward Island mig~t seem small relatively speaking 

but a closer inspection of· the type and situation of the 

land owned reveals much. 24 The island has a coastline that 

stretches 400 miles. Of this about 120 miles and more than 

l/3rd of the 150 miles of prime recreational shore frontage 

is O\~ed by non-residents. 25 

In Newfoundland the position is very different as more 

than 95~ of the.province consists of Crown land. At the 

Federal-Provincial meeting it was found that Newfoundland 

111as more interested in land use and development than the 

nature of who actually owned the land. 26 Restrictions have 

been placed on the sale of Crown land to aliens since 1971. 27 

The province of New Brunswick has no restrictions on 

the sale of land to non-residents. Similarly there are no 

restrictions on the sale of Crown-land which is only sold 
28 to foreigners in rare cases. Between 1967 and 1972 77 

parcels of Crown land were sold (a total of 3,435 acres). 

21.-. In 1975 non-residents owned more than 100,000 of 1.4 
million acres making up the island (+ 81o of the province). 

25. See Gut;ler .Ql?..•_cit., May 1975, p.?).-
26. F'ederal-ProvinaTa! Committee o_p. cit., p.4. 
27. ~Jee p.l2 s.ur.ra. 
28. Cutler pp: cTt., p.2R. 
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Of thi~ only 3 parcels (47 acres) were sold to Americans. 

At the Report to First t-'linisters in 1-975 it was 

estimated that 31~ of the total land mass of New Brunswick 

,.,as owned by non-residents of that province, while 4.1~ was 

owned by American corporations or their subsidiaries. 29 

48~ of non-resident owners (individuals) were Americans, 

the remainder were Canadian citizens. As in the case of 

the other Maritime provinces, it was felt that in New 

Brunsvrick all problems could be handled by land use 

Ninety-three percent of the land making up the province 

of British Columbia consists of Crown land. No restrictions 

exist on foreigners purchasing privately held land but Crown 

land can only be disposed of to Canadian citizens or landed 

immierants. 30 Since 1958 there have been no sales of 

waterfront Crown land and since 1974 any person applying to 

be registered as an owner of land must make a statutory 

d 1 t . 't t' h' 't' h' 31 ec ara 1on s a 1ng 1s c1 1zens 1p. 

Quebec's Task £orce on foreign investment does not go 

into great detail about foreign investment in land) 2 Like 

other provinces Quebec has few statistics on foreign land 

29. Feder~l-Provincial Report op. cit., p.7. 
30. j.,:}Qd Act, R. S., 194~, c .175 as amended. 
31. !::'lnr!_!V:r;.!.0t..r.r Ar.t s.n.c., 197l~, c.h7, r:..llA. Tf'a 

r:orp0r:1f~ '-"'n 1~-: ,, p11rch-1'3er thr- ri~clar:>t,i0n mnst include 
a stntem0nt as tn th~ nation~lity 0f r1rih dir~ctor. 

32. '1un.ber., T:"~k Force on Forei5n Investment, 1971,., 
chapter ~--. 
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ownership. The main concern expressed was that foreign 

speculators were affecting the future of viable agriculture 

land.J3 

~·le can sum up by saying that some provinces saw 

foreign land ownership as being the cause of certain real 

estate problems while others felt that land use was the 

real problem. These differences in finding made by 

provincial committees are reflected in the legislative 

changes which Nere subsequently made by the provinces. 

33. rremier Leve~que announced in the National Asf;embly on 
Mnrc h (), 1979 the P. Q. J30Vernment, ';: i nt;ontion to table 
J e.r;i~~lnti.on de~d.cncd to restrict tbe purchnse of 
•:pernl .'lttrm rmrl fnrrnl n11d t,n r0:-:.i rl0nt.'· of t.he prov:i. nee 
of r~uehec. (r:lontreal Ga7,ette, M.arch 7, 1979) 
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Background and Law.* 

. Four provinces have extensive legislation governing the 

transfer of land to foreigners. Two different approaches 

have been taken with regard to this legislation. Saskatchewan 

and Prince Edward Island have placed restrictions on the sale 

of land to non-residents (as defined by each of these provinces) 

while Quebec and Ontario have imposed a land transfer tax to 

discourage foreign buyers. 

One must keep in mind that these provincial laws act 

independently from the federal lm·m ( Forei&n Investment Review 

Act) (supra). 

The other provinces while not going nearly as far as 

the above four provinces have sometimes placed a lesser 

obstacle in the way of foreign buyers. Nova Scotia has its 

1969 Act ~tThich requires every non-resident buyer of land to 

disclose his nationality and amount of holdings. 1 Newfoundland 

has no legislation prohibiting foreigners from acquiring land 

w·ithin the province but there is a statute banning .the 

granting of Crown Lands to non-residents. 2 

* 

1. 
2. 

The Taxntion of Rental Property of special interest to 
foreigner8 is not discus8ed in this thesis. For an in 
depth annlysis of this subject see Gauthier, A. The 
T:1xation of :.tental Proeerty. Corporate Managemen-:r-
Tax Confer8nce, 1977. 
L:md T;1x llh;clo~m.re Act, S.~I.3., 1969, c.l). 

· t'imm1Tl~'{7rm'Cndnient) Act, S. Nfld., 1971, no.46. 
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No laws covering this area exist in Alberta since the 

·communal Property Act) was repealed in 1972. In Manitoba, 

like Nova Scotia, Crown lands cannot be granted to non

Canadian citizens or residents.4 New Brunswick has no 

legislation. 

These provincial laws as well as those of Quebec and 

Ontario appear to be intra vires by virtue of s.92(1J) of 

the B.N.A. Act and the recent amendment to the Canadian 

Citizenshie Act. 5 The Citizenship Act does however have 

one,. section which limits the power of the provinces. 6 

Section 33(6) states that provinces may not take any action 

that discriminates ae;ainst a landed immigrant ordinarily . 

resident in Canada, conflicts with any legal obligation of 

Canada and discriminates against non-Canadian citizens on 

the basis of their nationality (except so far as more 

favourable treatment is required under international law). 

Provinces are also prohibited from taking any action which 

hinders a foreign state from acquiring real property for 

diplomatic or consular purposes. 

3. S.A., 19h7, c.l6. 
4 • C rm·m T. :m d ·A r: t , R. S .1\i • , c • 57. 
5. 1971;--'/'·-7U,"c-:-lo8, s.)). 
6. I am a~:;suming that this section is valid being part 

of parliament's rieht to le";islate over the general 
· capacity of aliens, see supra p.28. 
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As stated these laws act independently of the Foreign. 

Investment Review Act and section 33(6)(e) of the Citizenship 

Act lays down that the Foreign Investment Review Act takes 

precendence over provincial legislation. The section states 

moreover that provincial laws may not prohibit or annul or 

restrict "the taking or acquisition directly or indirectly 

of any interest in real property located in a province by 

any person in the course or as a result of an investment 

considered and allowed by the Governor in Council under the 

Foreign Investment Review Act." 

In most cases there will not be a clash between the 

decisions made by the Agency and provincial laws as one of 

the factors used by the Agency is the policy objectives of 

the province affected.? 

Prince Edw~rd Island. 

This was the first province to pass laws restricting 

the amount of land a non-resident could purchase. These 

lat"'s were discussed in detail above8 and so will not be 

gone into here except to say that the recommendations of 

the province's Select Committee were not followed.9 

Saskatchewan. 

Saskatchewan is the other province restricting land 

s. 2{ 2)( e) of the For.~! en. Il1.~£~ID~Il.t_R~view Act. 3.C., 
19 73 , ~ .I, r, • 
n.ln, ?J _et seq. supr_~. 

p./~9 .r~~~· 
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sales to non-residents of the province. In 1974 the 
10 Saskatchewan Farm Otmership Act (the Act) was passed. 

The aim of this legislation tvas to protect family farms. 

The government felt that family operated farms function 

as the most efficient unit for food production. At the 

time the legislation was passed 75,000 family farms existed 

in Saskatchewan. 11 

The government spokesman told the legislative assembly 

that food was scarce the world over and thus there \'fas an 

increase in the desire world ~dde to invest in agricultural 

land.12 The reason ~iven for the government view that one, 

two or three man farms Y.Tere the most efficient t"'as that 

other business organization3 such as corporations formed 

monopolies thus causing a rise in food costs.13 As well as this 

local small farmers spent money in local towns whereas foreign 

farmers and corporations would purchase in major centres. 

We must remember when considering these debates that 

Saskatchewan has and had a New Democratic Party government 

in 1974 and has no sympathy for the power of large corporations. 

It was stated in the Saskatchewan Assembly that the Act 

10. 1973-74 s.s., ch.9$ •. 
11. Saskatchewan Debates, April J, 1974, p.20)0 per Mr. Messer. 
12. Ibid., p.?.028. 
13. Ibid., p.2029. 
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was the result of a study undertaken to obtain the views 

of Saskatchewan residents. 14 The aim of the Act was stated 

to be to restrict the ownership of land by non-resident and 

non-agricultural corporations. 

Section 7 of the Act is to the effect that no non-

resident of Saskatchewan can own land with greater than an 

assessed agr;regate value of $15,000 excluding the value of 

buildings. The limitation only applies to rural land. 1 5 

The reason for the amount of $15,000 was given in the 

assembly where it was stated that the government felt that 

small land owners would be unlikely to negatively affect the 

agricultural industry or Saskatchewan in genera1.16 

Land which has a value of $15,000 does not necessarily 

mean that a small parcel of real estate is involved. Land 

in some areas of Saskatchewan is evaluated from $1,000 -

$3,000 a quarter section (160 acres). 17 

A resident of Saskatchm<~an is defined by the Act as 

an individual who resides in the province for a period 

exceeding 183 days in a year or a farmer who resides within 

20 miles of the Saskatchewan border. 18 This definition was 

harshly attacked in the assembly by the opposition who felt 

that it was an attack on federalism. 19 The legislative 

lh. 
15. 
16. 
17. 
18. 
19. 

Debates op. ci. t., p. 20)1. 
s.2(d). 
Deb~tes o~. cit., p.20)2. 
Ihid., P•. 032. 
-;:2{h). 
Debates QP• cit., p.2034-20)6. 
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committee had not recommended that ownership be restricted 

to Canadians and this Act in fact permits an American 

citizen living within 20 miles of the province to purchase 

as much farmland as he wishes anywhere in Saskatchewan while 

a Canadian living 30 miles away in Manitoba for example 

cannot. 

Many local farmers have incorporated and these 

corporations are not affected by the Act. 20 An 

agricultural corporation is defined in the Act as a 

·corporation whose primary business is farming and of which 

60% of the capital and 60% of the voting shares are owned 

by residents within the meaning given to residents by the 

Act. 21 

Non-aijricultural corporations are not permitted to 

. th 160 t t' 22 Th acqu1re more an acres or a quar er sec 1on. e 

Act established a Board to administer its provisions, 23 

and this Board may give consent to a non-agricultural 

corporation to hold or acquire land in excess of 160 acres 

for purposes other than farming subject to certain terms 

and conditions. 24 If such a non-agricultural corporation 

20. 
21. 
22. 

2). 
2h. 

Debates op. cit., p.20)2. 
s.2(r;). 
s .11(1). It han he~n pointed out th.;t n fnrm ~mall er 
than 160 acres is rarely considered to be a viable 
farm in Saskatchewan- see North op. cit., p.13. 
s.). 
n.ll(2). 
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does not have such consent it has 20 years to dispose of 

any excess land it held on March 31st 1974. 25 Individual· 

non-residents are not affected by the Act if they held the 

excess before this date. 26 . 

Should an agricultural corporation become a non

agricnltural corporation it has 5 years from the date it 

became one.to reduce its land holding to the required 
. 27 

max~mum. 

It was argued by the opposition at the time the Bill 

was debated that the system of credit would be affected by 

the provisions preventing non-residents from holding land. 

Creditors \'Tould have no rights on foreclostlre. Thus section 

13 of the Act provides that creditors can hold such land for 

a period of up to 2 years and the Board may extend the 2 

· d ·r 1't · d · bl 28 year per1o ~- ~sa v1sa e. 

The Board has the authority to ensure that the provisions 

of the Act are follo•tTed. It may order any person or non

agricultural corporation to reduce his (its) land holdings 

if the amount held is held in contravention of the Act. 29 

If the person or corporation ordered to do so fails to act 

within 6 months the Board may apply to court to have its 

25. s.12(1). 
26. s.8(l)(a). 

·27. s.l2(2). 
28. DP.batP.s op. cit., p.2033 and s.13(1} and {2). 
29. ~ .1 7 { 2 ) • 
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order enforced.JO The Court has the power to render 1 of 7 

orders to the recalcitrant landholder. It may make an 

order declaring any instrument or document by which the land 

holding is acquired in contravention of the Act null and 

void; it may order the sale of the land held in contravention 

of the Act and make an order as to who is entitled to the 

proceeds. The Court may order that the Certificate of Title 

be cancelled and re-issued to the persons entitled to the 

land, . that any consideration received be returned, that 

possession of the land be given to the rightful holder, and 

any order regarding costs. Finally the court is given wide 

powers .to make such "order as may be necessary to give 

effect to the provisions of this Act or as to (him} seems 

just • n31 

Penal sanctions are also provided for by the Act3 2 

with fines of up to $5,000 for individuals and up to 

$50,000 for corporations.)) 

If a resident landholder becomes a non-resident (as 

defined in the Act) he has 5 years to reduce his land

holdings to the legal maximum.34 A non-resident inheriting 

JO. 
Jl. 
32. 
JJ. 
31~. 

G.l7(4.). 
s.l7(4){g). 
;,.16. 
s.8(2). 
A non-r~sident who intends to become a resident of 
St~:-;k0tch~JNun 1rlithin J years m.1.y apply to the Board 
for on Pxnmption from section 7. If Guch A person 
f~Jl~ to become a resident in the 3 year period the 
exemption t.erminCJtes- s.15(2). 
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. 35 
such land also has 5 years to reduce his holdings. An 

.exemption however exists if the land is left to a close 

member of the testator's family if the transferer during 

any 5 years before the transfer was a resident person and 

he or his spouse had personally farmed that land.36 

The opposition levelled a number of criticisms at 

this Act.37 The major deficiency was felt to be the fact 

that the Act did not talk of recreational land. · The 

government, when introducing this piece of legislation, 

talked of Americans buying up large areas of recreational 

land but the Act only governs farmland. It was also felt 

that the Act was further increasing the power of the 

authorities to meddle in the affairs of the individual in 

that the Board has the power to conduct investigations to 

determine whether the Act has been contravened.38 

The Doard is entitled "at all reasonable time" to 

"demand the production of and inspect all or any of the 

books, documents, papers or records of the person in 

respect of whom the investigation or inquiry is being made."39 

Penal sanctions back up the Board's power.4° 

3 5. 
J6. 
37. 
3r\ 

() . 
3?. 
1~0. 

It seems that of the legislation created by the two 

s.<). 
:J .1 0 ( 1). 
Saskntchevmn Debates, op. cit., p.2034 et se1• 
;;.19(1). 
~j .19 (?). 
~;.J€)(1). 
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provinces (Prince Edward Island and Saskatchewan), both 

desir;ned to keep non-residents of the particular province 

from acquirine large areas of land, that of Prince Edward 

Island appears to be more justified. The latter province 

is much smaller and faces a very real threat from non

residents. The Saskatchewan Act seems to be calculated to 

prevent any of these problems in the long run although 

statistics of foreign land holders show that no real 

probl'em or threat exists at present. Canadians who are 

non-residents of both these provinces fe.el that this type 

of legislation, t'lhich descriminates against foreigners 

and other Canadians equally, is unfortunate in that it is 

a further factor aiding in the break up of the federation. 
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Ontario. 

Ontario has been referred to "the sector of Canada 

that has been sold in Europe as the most dynamic, most 

stable area for real estate."41 It is the view of the 

real estate industry that this statement is no longer 

d d 1 d 1 . 1 . . 0 t . 42 vali ue to the recent y passe eg1s at1on 1n n ar1o 

which is designed to help keep real estate in that province 

in Canadian hands. 

The findings of the Select Committee on Economic and 

Cultural Nationalism of 1973 were described when we 

discussed policy questions above.43 The Select Committee, 

after a full investigation, recommended that legislation 

should be passed restricting ownership of real property in 

Ontario to Canadian citizens and landed immigrants resident 

in Canada. It was suggested that non-eligible persons 

should be permitted to lease property for a maximum of one 

year without option of renewal. 

It can be seen that unlike the solution arrived at in 

Prince Edward Island and in Saskatchewan, that recommended 

41. Lowden, J.A., Impact of Foreip;n Investments on Future 
Heal Estate Value in Canada,- !_~pact ___ o_f _fq_r~t£in 
inventments on North American real estate markets-
sem:i.nar·o~-~mericaJ}Institui-e---of-Reai-EstateA~raisers_ 
and AppraJsal !nst1EuEe or Canada, March 14, 1 75 

---:it-p.I~T~-·- . 
4.2. 'r~~~~!.l.?-~~?-nsfer Tax Act, s.o., 1974, c.8. 
1r3 • EUJ?.!:Q.•' p.hl+• 
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by the Select Committee in Ontario constituted an outright 

prohibition to purchase land if one was not a Canadian or 

a resident landed immigrant. At no time did the committee 

distinguish non-Ontario residents from residents of that 

province provided they were citizens of Canada or 

immigrants. 

The Select Committee further recommended that 

individual municipalities should be.given power to levy a 

surtax of 50% of the tax otherwise assessible on property 

which is owned by non-eligible persons. When it came to 

the question of corporations it was recommended that any 

corporation which was less than 75% Canadian owned should 

be treated as a non-eligible person. Certain foreign 

corporations bring substantial benefits to local economies 

and thus it was felt that such corporations should be 

entitled to acquire le~;·ehold interests in land. 44 

Even 'though many members of the party in power at the 

time (Conservative) put. t.heir names to these recommendations, 

the government seems to have ignored the findings and 

recommendations of the Select Committee. 

Before April 9th 1974 a minor land transfer tax existed 

in Ontario. '.'li th regard to this tax no distinction was made 

between foreieners and Canadians, nor between residents and 

non-residentG. The tax was levied under the pre-1974 

ler;islation on a person who tendered an instrument for 

------------------------------------------------------------
44. Select Committee op. cit., p.53. 
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registration conveying land in Ontario. Such transfers 

of land included a lease exceeding 50 years. The rate of 

tax was 3/lOths of 1% of the value of the consideration up 

to the first $35,000 and 6/lOths of 1% for any amount in 

excess of $35,000. 

The 197h Act repeats these rates which apply to a 

conveyance of land to a resident. 45 A non-resident is 

defined as one not ordinarily resident in Canada or one 

~tho is ordinarily resident in Canada but is neither a 

Canadian citizen nor a lawfully admitted permanent resident 

of Canada. 46 In the case of a partnership, syndicate, 

association or other organization, if one half (50%) of the 

members are non-resident the organization is deemed to 

b 'd t 47 e a non-res~ en • 

The big change made by the 1974 Act was that where 

land is transferred to a non-resident person, the person 

tendering the conveyance for registration became liable 

for a tax of 20% of the value of the consideration. 48 

Because the government did not implement the 

recommendations of the Select Committee, it came under some 

harsh criticism in the Legislative Assembly. The opposition 

h5. Ln.nd Transfer Tax Act, S.O. 1974, c.R, s.2. 
46. Tf~T(r;}.-Tlmd :JV"i:S.i.l7ing executive or teacher who is 

neither a Canadian citizen nor a landed immigrant but 
\'Jho lives a.nd works in G:Inada ·,.rould be treated as a 
non-rP<::ident. :'3ee s.l(3}. A Ganadi.'1n citizen ~"'ho 
spend~ more than 366 days of the preceeding 24 months 
tn al:·o con:ddered to be a non-resident. 

h7. ~.l(~)(iii). 
4tL s. 2( 2). 
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felt that the only way to stop foreigners buying land in 

Ontario was by outright .prohibition. It was argued that 

the way the law is now written foreigners will simply 

accept the 20% as a cost of doing business. Thus what 

will in fact have happened, so the opposition argued, was 

that the government will have added 20% to the price and 

that this 20% would eventually be passed on to the 

consumer- the Canadian home buyer.49 

On the conceptual side it was stated by the opposition 

that taxation is a revenue gathering device which should be 

restricted to budgetary and fiscal matters and as a device 

for redistributing income. One number of the opposition 

said that what the Minister was saying in this Act was -

"Ontario for purchase. It costs a little bit more today 

than it cost last week. n50 

The government did not speak in defence of the proposed 

Act to any significant degree. On the contrary, the 

opposition continued with one attack after the other. The 

NDP and other opposition members accused the government of 

49. Legisl~tive of Ontario Debates, Official Report, the 
Queen's Printer, Toronto, April 19th, 1974 per. 
Mr. Breithaupt, p.ll69. . 

50 Ibid., per. Mr. Le\rls at p.ll86. 
Hererences :i.n this research to Debates in the Lep;islative 
Assrmbl ie:; are made to help explain t-1hy certain ier;islati ve 
provisions were passed and do not reflect the ·manner in 
\"lhich th~ court l'lill interpret any provisions. 
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being in league with large corporations. Some foreign 

countries, e.g. Germany, give tax deductions to their 

citizens who invest overseas. That deduction may amount 

to more than 20% and thus such investors could continue, 

quite profitably to invest in Ontario. The government 

would receive 20% and the ultimate buyer or tenant would 

be forced to pay a higher purchase price or rent. 51 

· As the debate continued in the Assembly so the 

opposition continued its attack. There was a continued 

call for a total prohibition or a lOO% tax. 52 The Minister 

countered these calls by saying that the Select Committee 

had acknowledged that it did not have all the facts 

concerning international money. He went on to say that a 

total ban on sales to foreigners would cause turmoil in 

investment circles and was not in Ontario's or Canada's 

b t . t t 53 es 1.n eres s. 

In further defending the proposed legislation the 

fl.Unister argued that the opposition's claim th8t the 20~ 

tax would be passed on to Canadian buyers was not true 

because firstly non-resident builders who undertake to 

develop and re~sell to Canadians would obtain a tax deferral. 

Thus the tax would only be passed on if the land was sold 

51. 
52. 
5.3. 

Debat.es on. cit., - lli!r. r.1r. Leirls p.llR7. 
Debates 'AprlT22, 19 • per. r.k. Casstdy p.l223. 
)bid., p.l22R. 
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to another non-resident. Secondly he argued, in a rather 

schoolmasterly fashion, that where demand for land exceeds 

supply the price is established not by the cost of the 

article but by the demand. On the contrary the Minister 

argued, .the 20% tax would bring down the basic market 

value by detracting from the demand. 

Despite the huge opposition to the bill before the 

Assembly the Province of Ontario on April 9th 1974 enacted 

the Land Transfer Tax Act 54 and th.e Land Speculation Act. 55 

The former piece of legislation is of more concern to the 

foreigner and thus will be examined in detail. 

Land is defined in the Land Transfer Tax Act (hereinafter 

referred to as the Act). as land and buildings thereon or any 

rights deriving therefrom. 56 Until April 20th 1977 all 

transfers of such land (which include rental properties) to 

non-residents attracted the 20~ tax. As part of the 1977 

Ontario Budget the government announced that "unrestricted" 

land would not be taxable at the rate of 2~ when transferred 

to a non-resident. "Unrestricted" land was defined as land 

zoned for commercial or industrial use or land which is 

"assessed under the Assessment Act for residential assessment 

or is lawfully used and occupied for conunercial, industrial 

5/f• 3.0. 1974, ch.8 as amended. 
55. S .o. 1q71.~-, ch.l7 as amended. 
56. Land Trnn0fer Tax_Act, op. cit., s.l{d). 
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or residential purposes." 57 Uot included under "unrestricted" 

land is fann land, woodlands, recreational land and orchards. 

As non-resident persons have been discussed above 58 we 

will not repeat ourselves here. The Act defines a non

resident corporation as a·corporation, whether incorporated 

in Canada or not, where 50% or more of the voting control 

is ordinarily excerised by non-resident persons.59 A 

corporation is also non-resident if 25% or more of the 

voting shares are held by one individual non-resident share-

holder. 

The liability for tax is activated by the act of 

tendering a conveyance for registration and not the act 

of conveying. 60 "Convey" is defined in the Act as granting, 

assigning, releasing, surrendering, disposing of or agreeing 

to sell land in Ontario as well as giving an option on any 

land in Ontario. It does. not include a mortgage transfer. 61 

"Conveyance" is defined as any instrument by which land is 

conveyed and includes a final order of foreclosure under a 
62 mortgage. 

57. 

58. 
59. 
00. 
61. 
62. 

Together these definitions make up a broad range of 

n.l(la) Apparently the government was embara~sed by· 
the number of exemptions it was granting (almost 
:f:l5,000r000 i.n the first 9 month~ after the tax 
existed} -.See Cutler, op. cit., p.40. 
p.65. 
::-;.l(l)(b). 
~.? ( 1 ) ~nil ( 2). 
~.l(l)(b). 
s.l(l}(c). 
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taxable transactions. An agreement to sell (where a deed is 

tendered) is, for example, taxable but an agreement to lease 

or any oral agreement is not. Where the transfer of title to 

real estate is not followed by the registration of a deed, 

for example where the transaction involves the transfer of 

shares, the 20~ tax is payable under the Land Speculation Tax 

Ac.t.. 6) 

In practice this might not always work out as one author 

has shown. 64 The example cited is the case of two New Yorkers 

who have a holding company which has an interest in two Ontario 

corporations. The New York company does not hold 51% of the 

shares but still has effective factual control over both 

Ontario corporations in Canada. · Next a transfer of shares in 

the holding company takes place in New York between New Yorkers. 

Because of the control factor the land held by the two Ontario 

corporations is deemed to be real estate of the New York 

company. The real estate increases in value until it becomes 

more than 50% of the holding company's assets and thus eligible 

for the tax. The two Ontario companies are now liable to pay 

the tax but the Ontario authorities will never hear of the 

behind the scenes transactions. 

The above control is defined by the Act as effective 

·factual control directly or indirectly by another corporation, 

--------
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individual or trust. It includes the effective control by 

the boldine of shares or by virtue of the outstanding debt 
65 of the corporation or by any other means. Because of loans 

a corporation may be controlled by a bank, trust company or 

finance company. If a lender is a non-resident and gains 

control the tax will be exieible. 

As pointed out by the Minister who introduced the Act, 

certain provisions exist for tax deferrals or remissions. 

Section 16 empowers the Minister (with the approval of the 

cabinet) to defer payment of the tax or remit the tax paid 

if certain conditions as to land use and development are 

agreed upon by 'the non-resident. Any such tax deferral or 

remission constitutes a first lien, in favour of Her Majesty, 

on the land in question, subject to the performance of any 

conditions imposed or undertaken. 

The Minister only has power to grant such deferral or 

remission if the non-resident shows that the land is being 

acquired for the purpose of the development and resale f·o.r 

'd t' 1 . 1 . d t . 1 66 res1 en 1a , commerc1a or 1n us r1a purposes. Other 

purposes acceptable are the establishment, expansion or 

relocation of active commercial or industrial business 

carried on by a non-resident who undertakes to obtain a 

7.oning permit. 67 If the non-resident is a Cana.dian citizen 

he must, in order to obtain a deferral or remission, und~rtake 

·------------- ----------------------
I} I) • ,, • 1 ( ? ) • 
(/'). ".lf)(:J). 
67. :->.16(b). 
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6S to cease to be a non-resident within 5 years. If he is not 

a Canadian citizen he must undertake to become a resident 

within 2 years. 69 

The tax i.s payable by the transferer when a conveyance 

is tendered for registration and the tax is 20% of the value 

of the consideration for the conveyance. 70 "Value of the 

consideration" is defined in the Act as including moneys paid 

in cash, the value of any property or security exchanged for 

the land, the value of any encumbrance, charge or other 

liability to which the land is subject at the time of 

registration; and in the case of a final order of foreclosure 

under any mortgage or chcirge affecting land_, the value of 

consideration will be the.lesser sum of the amount owed under 

the mortgage at the time of foreclosure including principal, 

interest and all other costs other than municipal taxes; or 

the fair market value of the land subject to the mortgage or 

charge. 71 

Land that is given away as a gift is not subject to the 

tax no matter what the relationship is between the parties. 72 

It is required however that the affidavit to be filed must 

state the relationship of the parties concerned. If land is 

given as a r,ift and the consideration is the assumption of any 

n~. 
69. 
70. 
71. 
72. 

s.16(c). 
3.16(d). 

~:i~i~~ an(l Bulletin L'I'T-7. 
Aullet in LT'r-g .1. Natural Love and Affection. 
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encumbrance on the land, tax is payable on that amount. 73 

. 
The procedure for tax payment is as follows: the 

transferee is required to make an affidavit setting out the 

value of the consideration for the conveyance as well as an 

affidavit as to residence. 74 These affidavits are tendered 

at the time of registration with the conveyance if the land 

being transferred is not unrestricted.75 

The collector to whom the ·affidavit is presented may 

refuse to register the conveyance if he is not satisfied that 

the affidavit sets out the true value of the consideration, 

unless the Minister himself is satisfied.76 If no affidavit 

is filed at the time when a conveyance is tendered for 

registration, the 20% tax is payable and the collector will 

not register the conveyance until the tax is paid. "If it 

is subsequently established to the satisfaction of the 

Minister that, had the affidavit required (concerning 

residence) been furnished to the collector, tax would have 

been payable" at the resident rate, "the Minister may refund 

the amount paid" in excess o.f such resident rate.77 

Section 18 of the Act gives the Lieutenant Governor in 

Council power to make regulations concerning inter alia 

exemptions from the tax. 78 An example of this is a 1974 

73. 
74. 
75. 
76. 
77. 
78. 
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regulation stating that the Act does not apply to a conveyance 

of land from a corporation to its shareholders for the purpose 

of winding up or dissolving the corporation. 79 This section 

was revoked by a regulation in 1976 concerning corporation 

rollovers. 80 

An exemption has also been granted in the case of certain 

easements to oil or gas pipe lines. These grants are not 

taxable under the Act if the transferee is a pipe line 

company, i.e. its principal business is the construction or 

operation of pipe lines for the transportation of oil, gas or 

other liquid and gaseous hydrocarbons and products thereof. 

Lastly the purpose of the easement must be the transportation 
. 81 

of oil, gas, gaseous hydrocarbons and the products thereof. 

Another regulation of the same year gave the Minister the 

pm·mr to authorize an exemption (not mandatory} in certain 

cases where the transferee is an insurance company. 82 

If a person feels that he is not liable to pay the tax 

he may pay it under protest. This protest will thereafter be 
83. 

refered to the Minister who may order a refund. The Supreme 

Court is given jurisdiction to decide disputes where a point 

of law is at issue.84 

The Minister is given quite extensive powers of 

-------·--~---.-~ .... _______________ _... ___________ _ 
79. 
r~o. 
~~ l. 
rJ" 
') f ~ • 

H.P.n., 
n.n.o., 
!1.H.n., 

R0~. 50h, 
H0g. 625. 
n~r,. 7h9. 

s.5(1.). 
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investigation to determine if the provisions of the Act are 

being complied with. He·may authorize his representative to 

enter any business or premise or place where the books are 

records are kept "at all reasonable times. n85 No mention is 

made of giving notice of a proposed inspection nor does it 

seem to be required that the Minister have evidence of some 

reasonable suspicion of a possible infringement of the law. 

It is an offence for anyone to hinder the inspector or fail 

to cooperate \'li th him, punishment being a fine of $25 for 

each day of default. 86 

The authorized representative of the Minister is 

empoY.tered to "audit or· examine the books and records and 

any account, voucher, letter, telegram or other document that 

relates or may relate to the information that is or should be 

in.the books or records.or to the amount of tax payable under 

this Act."87 FUrthermore he may examine any of the property 

described in the conveyance or any other property which might 

assist the investigation as well as· require the transferee 

to assist with his audit and examination. 88 The representative 

is empowered to remove any records, books, accounts, vouchers, 

letters, telegrams and other documents and to retain them 

until producin~ them in court if "it appears to him that there 

h b . 1 t" f th" A t" "t 1 t' 89 as een a v1o a 10n o 1s c or 1 s reeu a 1ons. 

s.9(1). 
s.9(h) :md {5). 
~.9(1)(:1). 
'>.9(1 )(h) :mrl (c). 
s.9(l)(d). 



n 
c 

-77-

These powers which are far reaching do not require 

anything but the Minister's decision. The Minister also 

·has the right to demand any information, in person or by 

letter, or the production of any books, letters, accounts, 

invoices, statements or other documents within a reasonable 

time. This power may be excercised if it is the.opinion of 

the lUnister or his representative that such information is 

necessary to determine tax liability under the Act. 90 

Lastly the Act lays down that it is an offence to 

contravene any provision of the Act or to make a false 

affidavit required by the Act. On summary conviction one is 

liable to a fine of "not less than the amount of tax that 

was not paid to the collector as provided for in this Act 

plus an amount of not less than $50 and not more than $1,000."9l 

The Land Speculation Tax Act.92 

This Act as noted before, was passed on the same day as 

the Land Transfer 'rax Act. It will be briefly described 

below as foreigners often purchase land in Canada for purely 

speculative purposes. 

The Ac·t imposes a tax on the transferer of designated 

land, irrespective of whether the transferer is a resident 

or non-resident of Canada. Designated land is defined in the 

Act as all land situated in Ontario as well as every ri~ht, 

--------------------~-----------------------------
90. ~.9(?). Also ~~f' the Saskatche~·ta.n Act p.62 above, where 

~inilnr power~ ~~y be excercised. 
01. ~. 7. 
92. n.o., 1?71+, ch.17. 
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estate, interest, tenement or hereditament existing at law 

or in equity in land or capable of being registered. This 

wide definition includes fixtures, buildings or structures 

attached to such land whether or not they are owned by the 

owner of the freehold of the land.93 

This broad definition is narrowed down by excluding 

from the category "designated land", land which is given 

as a gift to a registered Canadian charitable organization 

or is disposed of by an organization such as a municipality 

or Ontario Hydro. Also excluded is land used predominantly 

for commercial or industrial purposes, other than apartment 

buildings or residential accommodation for use as the 

principal residence of the lessee, which contain buildings, 

structures or other capital improvements the value of which 

is equal to l~oO% or more of the proceeds of the designated 

land. 9/+ This section ensures that a person who adds to the 

land is not liable for the speculation tax. The Act is 

aimed at persons who hold on to the land without adding 

anything to it, simply selling it when the market is favourable. 

Any disposition of designated land attracts a tax of 

20fo of the taxable value of such land.95 \there the 

designated land was acquired by the transferer on or before 

93. T.and :)pec,ll::ttion Tax Act, op. cit., s.l(l)(h). 
9"-. Jlyj d • , " ,~. h (d) • 
9 5 • ]11 i:J. ' ~~. ? ( 1 ) • 
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April 9, 1971.._ the taxable value is its fair market value as 

of A.pril 9, 1974. If acquired after April 9, 1974 the taxable 

value will be the cost of the acquisition to the transferor.96 

The effect of these two Ontario statutes can be summed 

up as follows. Both affect undeveloped land sold to non

residents of Canada and developed or underdeveloped land which 

is kept and sold for purely speculative purposes. The aim of 

the legislature is to discourage non-Canadians from acquiring 

land in Ontario. Unfortunately the Land Transfer·Tax Act has 

been diluted to cover undeveloped land only. This change may 

have been necessitated by practicalities which reflect the 

contradictions in the Canadian economy but it shows that 

foreign capital is still necessary for the future development 

of real estate in Ontario. 

The Act will successfully keep.recreation land and farms in 

Canadian hands and the Land SEeculation Tax Act will help to 

en.sure that urban areas will not be taken advantage of by 

speculators. As the opposition so vociferously argued during 

the debates, the only way to keep non-Canadians from acquiring 

land in Ontario is by means of a total prohibition. Neither 

the Ontario market nor the Canadian market generally is ready 

for such a drastic step. If such a step were taken exceptions 

would be t,he rule if real estate development is to keep up 

with fSrOt•ri ne,; dPm:mds • 

-----------------------------------
96. L11nd 3pf'.culation Tax A.ct, ?.!?• cit~., ~.4(r;). 
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Quebec.* 

The Quebec Task Force on Foreien Investment when it 

touched upon the question of real estate, was concerned 

above all with speculation in prime, arable land and .thus 

the Land Tax Act which was ·subsequently passed dealt mainly 

with undeveloped land. 

The National Assembly of Quebec passed the Land 

Transfer Duties Act (the Act) in 1976 after a number of 

objections by the opposition which felt, as did the opposition 

in Ontario, that the Act did not go far enough toward pre

venting the sale of land to foreign speculators.97 It was 

are;ued by the.opposition that a high tax rate was required 

to discourage foreign buyers. The government's reply was that 

the 33'~ rate which the Act provides for, together with tax 

deferrals and exemptions, would m::tximize the benefit Quebec 

could gain from foreign investment. 98 At the same time it 

would keep foreign speculators at bay. 

The Act provides for a tax of 33~ of the value of the 

consideration to be paid by the transferee, on every transfer 

of land situated in Quebec made after May 11, 1974.99 

Transferee is defined as a transferee not resident in Canada100 

97. 

9R. 
!Jq. 
lOO. 
* 

quebec ,Journal des Debatr., 4e sess. 30 le~., p.U~OI)., 
R.S.Q., 19715, c.2J-24. 
Debnte:-::, ibid. 
T.rmrl Tr:1nd'er Duties Act, op. cit., art.l~. 
TRfT~-,nrt .t. -
-~or-·.,.., i.n d~pt,h rJn~lysif! of tt,~ Queh~c l:1·:1 e:eP- Yve-:-: Cnron, 
T.0i dn:~ droltf.~. ;~ur les trannfert de terr-1ins. 1977, 
flrvnc fTe Barreau, ry~:-
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and thus the Quebec Act closely resembles the Ontario Act. 1A 

One difference which stands out from the start is that it 

is spelled out in. the Quebec Act that the transferee is 

liable to pay the tax. In the Ontario Act it appears as 

though the transferer is responsible for payment of the 

tax, though the tax is without doubt passed on to the 

purchaser in the final analysis. 

Section 2 of the Quebec Act defines a non-resident 

person of Canada as either a Canadian citizen or a person 

who, while he is lawfully admitted to Canada for permanent 

residence, is not ordinarily resident in Canada, or a person 

who is ordinarily resident in Canada but is neither a 

Canadian citizen nor has been lawfully admitted to Canada as 

a permanent resident. 1 Ordinarily resident in Canada for a 

physical person for the purposes of this Act involves a 

factual test. The Quebec definition is taken word for word 

from the Ontario Act2 and includes a person who has sojourned 

in Canada for at least 366 days of :the 24 months immediately 

preceeding that time. It also includes certain employees of 

Canadian government agencies residing outside Canada together 

with their spouses and children under 18. 

A non-resident unincorporated association is one in which 

more than one hAlf of the members are persons not resident 

in Canada, and in which interests representine; more than 5~ 

of the tot~l v:tlne of the property of the e;roup are owned by 

l::t. 
1. 
?. 
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such.ri.on-residents.J Lastly a trust is non-resident if 

non-resident persons (as herein defined) have more than 5~ 

of the total value of capital or income interests. •Trusts' 

.includes trustee.4 

Non-resident corporations for the purpose of the 

Quebec Act are defined .in a similar manner to the Ontario 

statute. A corporation, wherever incorporated, of which 

more than 50% of the full voting shares·are owned by one or 

more non-residents is a non-resident corporation. Similarly, 

if more than one half of the directors are non-resident 

persons or if more than one half of the members of a 

corporation without capital stock are non-resident persons 

the corporation is non-resident. Lastly appears the catch-all 

phrase found in most legislation of this kind - a corporation 

"which is controlled directly or indirectly in any manner 

whatever by one or more persons not resident in Canada," is 

also non-resident.5 

Land is defined in the Act as land on which no building 

has been erected, i.e. undeveloped (recreation or farm) land 

or land which is deemed to be undeveloped. 6 Similarly land 

is considered to be undeveloped if a buildine is erected on 

the land \thich is equal to or greater than the value of the 

land, and the area of land is in excess of what is reasonably 

). ,, . 
r: 
:.>· 

(). 
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necessary for the use and enjoyment of the building or for 

carrying on a business other than farming. 

Thus one is prevented from converting undeveloped land 

into developed land by simply erecting a small structure. 

The Quebec Act therefore includes in the category of 

undeveloped land basically what Ontario categorizes as 

'restricted land'. 

'Transfer' is defined in ·the Quebec Act as the transfer 

of an immovable right as well as a contract of lease and 

the granting of an optton or of a promise of sale. This is 

very similar to the definition in s.l(l)(b) of the Ontario 

Act. 

The tax payable is 331a of the value of the consideration • 

.Consideration is defined in the Act as the price paid for the 

land and includes money paid, property furnished by the 

transferee, privileges, hypothecs and other charges encumbering 

the land at the time of the transfer as well as the amount of 

debt extended when the creditor acquired rights in the land 

as the consequence of real security. The market value of the 

land is the consideration if the transferee leases the land 

by emphteutic or other lease and where the land is given as 

a gift.7 Thus, unlike Ontario, where land given as a gift is 
. 8 
not taxable, in Quebec the market value at the time of the 

transfer will be the consideration on which the donee will be 

required to pay 331a tax. 

r-;.1. 
Bulletin LLT-~. s.l. 



In the case of land transferred to several transferees 

and to a· resident Canadian, the non-residents (transferees 

as defined in the Act) are jointly and severally liable for 

the payment of the tax.9 .In such cases the transferees 

(non-residents) are liable to pay 33~ of that portion of 

the consideration corresponding to the part of the transfer 

made to them. 10 In Ontario provision is made for refunds 
. 11 in such a case. 

The tax is payable to the registrar at the time of 

transfer.12 This time is not defined but presumably is the 

time when the transfer or deed of sale is executed. In 

Quebec the acceptance of an offer does not in itself transfer 

title because it does not establish a real·right. If the 

right acquired, hO\"lever, is an option, then a transfer takes 

place as soon as the personal right arises. 13 

If the duty is not paid and if there is no exemption 

or deferral the registrar will refuse to register the deed 

of transfer. 14 The registrar may refuse to register the deed 

if he has reasonable cause to believe that duties are payable 

and have not been paid. 

9 • 
. 10. 
11. 
12. 
11. 
lit. 

In certain cases the transferer will be jointly and 
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severally liable with the transferee for the payment of 

duties. There are three such cases, the first one being 

the case in which the deed of transfer has not yet been 

tendered for registration. The second one is designed 

to prevent collusion towards tax evasion. "If the · 

consideration furnished by the transferee exceeds the 

amount of such consideration mentioned in the deed of 

transfer" the transferor and transferee will be jointly 

and severally liable.for the duties applicable to the 
15 excess. Lastly if the transferor is guilty of an offence 

under the Revenue Department Act16 he (the transferor) is 

jointly and severally liable with the transferee for the 

payment of duties.1 7 

Simil::tr to the Ontario law requiring the furnishing 

of affidavits, 18 the quebec Act requires a transferee to 

file certain particulars with the deed of transfer. 19 The 

.particulars required include the names and addresses of 

both transferer and transferee, a statement that the 

transferee is a non-resident (as defined by the Act), a 

15. 

16. 
. 17. 
1;~. 
1'). 

Land Trnn:,fer Du.ti.es Act, op. cit., art.l2(a) a~d 
"{1JT: ;)ee :Jl~o art .15 1t1here the Minister, i r he is 
of the opinion that the vnlue of the consideration 
i~ les~ than the market value of the property, the 
value of th~ consider,')tion will be deemed to be 
Pfl11~l t,o such mnrket v:1lue. 
R.S.Q., 1972, c.22, s.62 • 
L!1tlcl Tr;:m~~rer fl11ties Act, ~> ci t art J i (d) 
hnt:::lr.···l··~-:; -c;-... -J·.:r--:rl':l r"1n-::-,...f 0r- ·r.qx .· .!~-•' , · • .. . • 

• . , '1 ·r----· ,.--,....··--·c.;...~., on. c:it,, ··.h. 
J.:1_~_:Cr_::.n·~=·t;:er ... Ut1"fh~~ Act, 01;~ c1.t., nrt .17. 
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statement by both transferOr and transferee as to the value 

of the consideration furnished and lastly the amount of 

the duties. 

The government has decided .that it should monitor 

future land transactions and so it has provided that the 

above particulars must be furnished with all deeds where 

real estate is transferred to non-residents even if the 

transfer does not involve land as defined in the Act. 20 

A number of deemed transfers exist in the Quebec Act. 21 

These concern land-holding corporations which are defined 

as corporations of which 50% or more of its property .consists 

of interests in land. 22 It is provided that if the shares 

of such a corporation are issued or transferred or if an 

amalr,amation of two corporations occurs where at least one 

is a land-holding corporation, resulting in direct or indirect 

control by a non-resident person who did not have previous 

control, a transfer of land to a non-resident is deemed to . 
23 have occured. The above two cases include land-holding 

corporations (50fo or more of its property being interests 

in land) which existed either after May 11, 1976 and within 

20. LAnd Tr.8nsfer Duties Act, op. cit., art.H~. 
21. Arts.~7: 
22. Art.2h. Land for purposes of this section is defined 

by art.24(2) as including rights in land arising from 
an emphyt.r:mtic or other lease if the period of such 
leAse tnclm1inr: extensions or renewals ex~et::!d 40 yenrs. 

2). Art.?h(J ){A) and (b). For t.he Ontari.o erpdv;1lent see 
s.l(l) of the Land Speculation Tax Act op. cit. 
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the 2 years immediately preceeding the issue, transfer or 

gmalgamation. 

With regard to unincorporated groups which own land 

(as defined by the Act) directly or indirectly, if a 

transfer or change should occur after May 11, 1976 which 

results in the group becoming a non-resident, 24 such a 

change will be deemed to be a transfer. 25 

Rules exist to guide one in determining whether at 

least 50fo of the property of a corporation consists of 

land. Land belonging to the corporation includes land 

owned by another corporation which is controlled directly 

• d" tl i b th t• 26 or 1n.1rec y n any manner y e corpora 1on. The 

method of computing the percentage is the difference 

between the market value of land owned by the corporation 

and the market value of all other property by the corporation. 27 

Before one arrives at a final figure·a deduction must be made 

from the market value of ~mch property if the value of such 

property is in some 'ltTay attributable to the market value of 

the land. It is provided that the market value of the 

property other than land must be reduced by the market value 

of such land. 2g 

If a transfer is deemed to have taken place, in 

Art.2(~). 
Art .• 214. ( ll (c) , 
Art.?'llb • 
Art.25 ::3. 
Art.25 c • 

Art.26. 
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accordance with the above provisions, such new owner will 

be deemed to be the transferee of such land. To calculate 

the value of the consideration for these cases one simply 

assesses the market value of the land at the time of the 
. 29 

deemed transfer. 

As in other instances where a transferee (as defined 

by the Act) is involved, 30 the transferee of a deemed 

transfer is enjoined to provide the Minister with a number 

of details including the names and addresses of the parties 

involved, the designation of the land with its market value 

plus a computation of percentages as provided for above. 31 

Transferees are able to obtain deferrals of paym,ent of 

duties if they undertake to become residents of Canada 

within a certain period. This period is 5 years for a 

Canadian citizen or a corporation and 2 years for a non

Canadian.32 ~fuere a corporation is a non-resident because 

shares of its capital stock are directly or indirectly owned. 

by a non-resident physical person, to obtain a deferral, the 

latter person must undertake that the corporation will 

reside in Canada within 5 years or 2 years depending on 

whether such person is a .Canadian citizen.33 

Deferrals can also be obtained by a physical person who 

states that he acquired the whole land in order to establish 

29. 
)0. 
31. 
32. 
33. 

. Art. ?f,. 
4rt.l?. 
Art.27. 
Art.?9(l)(n), 
Art.29(2}. 

(h) and (c) 
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his principal resident or recreational property thereon 

which must be established within 10 years after the 

transfer has taken place if he is a Canadian citizen or 

5 years if not.34 The non-Canadian must in addition show 

that he has been lawfully admitted to Canada elther as an 

immigrant or for the purpose of carrying on a business. 35 

A tourist, visitor or person in transit is not eligible 

for such a deferral.36 

A developer may also obtain a deferral of taxes if he 

states that he has acquired the land for the purpose of 

establishine, expanding or relocating within 2 years a 

commercial or industrial business, other than a fann, and 

that the developer intends to carry it on actively. The 

area and value of the land must be reasonable in the 

. t 37 Cl.rcums ances. Similarly a developer who shows that he 

is acquiring land without buildings situated thereon so 

that he can erect a build,ine; thereon to sell or lease, 

will be el'igible for a deferral if building is begun within 

2 years a:fter the transfer and is completed within 5 years.J8 

Here too the land must be of a reasonable size and value. 

In the case of a transferee who wishes to purchase 

land on which a building exists, a tax deferral may be 

obtained if the transferee leases or sells such building 

3h. 
35. 
)6. 
3 7. 
38. 

Art.JO(n) nnd (h). 
A.rt • J n ( b )( i ) and ( i i ) • . 
Art.JO(b)(l)(ii) and (iii). 
Art .• J 1 ( 1) { r~). 
Art. J 1 ( 1 )(b) • 
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within 2 years. The existing building must however be 

renovated at a cost equal to at least the difference in 

the market value of the building after such renovation. 

Like\rise if the existing building was bought in order to 

be demolished and replaced a deferral will be allot1ed if 

the new building is beeun '"ith 2 years from transfer and is 

completed ,,,,i th 5 years. The cost of such building must be 

equal to at least the market value of the land at that 

date.39 Reasonableness of size and value of land is 

required in this case as t>~ell. 

These deferrals were designed so as to encourage 

non-residents to share in the development of Quebec. Thus 

deferrals exist, as has been seen, for foreigners who 

establish businesses in Quebec or who construct buildings 

in the province. Speculation is prevented by requiring 

large expenditures of money on renovations or the construction 

of new buildings. 

The transferee who wishes to obtain a deferral is 

requirod to file a number of particulars including the 

grant of a hypothec in favour of the Minister for the amount 

of duty.4° The same is required in the case of a deemed 

transfer."-1 

In the c~se of all the above possible deferrments, if 

39. Art.Jl(c)(i) and (ii). 
hO. l\rt.)2. 
hl. Art.)). 
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the conditions have been fulfilled within the requisite 

time limits, the Minister will cancel the obligation to 
. 42 pay the duties. Should the undertakings of the transferee 

remain unfulfilled within the time allowed, the duties with 

interest will become due.43 According to Professor Caron, 

the Minister does not have a Cro~m privilege for the payment 

of duties. The duties rank as a charge against the property 

according to its. date. 44 

For policy and practical reasons the Act provides for 

a number of exemptions from the Transfer Duties.45 To allow 

investors to borrow money from foreign finance corporations 

which are in the business of lending money the Act provides 

for an exemption in the case of a transferee who conduct·s a 

business of lending money on the security of real property. 46 

This exemption \'Till of course not be allowed if the transferee 

is a close relative of the transferer or if the transaction 

was made for the purpose of avoiding or evading the tax.47 

Provision is also made for the exemption of certain 

transfers to insurance companies which are required by law 

to maintain a percentage of their assets in Canada.48 

Likewise exemptions are granted to transferees which are 

parent companies or subsidiaries of the transferor 

corporation. A subsidiary is defined as a corporation of 

1~2. 
h). 
41 ... 
'~ 5. 
1 .. 6. 

Art. 3r). Such deferr11ls will thus become exf'mptions. 
Art .• 37. 
Gnron _on., ci.t. at p.l)2. 
Art~~. 3"CT; 5. 
Art.ll-O(.'t). See Ont. Land Transfer Tax Act., op. cit., 
;;.lh{h){P)e 
Art.4n(b) and (c). 
Art.lt.l 
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which at least 90';G of the issued shares to which full voting 

rights of its capital stock are attched.49 

In the event of a physical resident person who wishes 

to sell his land to a non-resident corporation, a tax 

exemption will be granted if at least 90~ of the issued 

shares of its capital stock to which are attached full 

voting rights are owned by the resident transferer 
. 50 

immediately after the transfer. One wonders how a 

non-resident corporation can exist if 90~ or more of the 

voting shares are held by a resident.5l 

Similarly if a corporation transfers land to a non

resident physical person, there will be an exemption if 

the transferee held at least 90fo of the voting shares 

immediately before the transaction.52 

The Act also exempts transactions involving a · 

consideration of less than $50, leases of a duration of less 

than 40 years and transfers to close relatives of the 

transferor.53 A transfer to a non-resident corporation by 

a trust set up for the sole purpose of acquiring and holding 

the land until such corporati.on was incorporated, is also 

exempted and under the Act provision is made for the 

transfer to a tMtst governed by a common law jurisdiction.54 

h9. Art.h2. 
50. 1\rt.hJ(n). 
51. .)pe f1,..f.,. of a non-resident corporation, Art .1. 
52. Art.hllbl. · 
53. Art.J,i~ n ,(b) nnri(e). 
5h. Art.4h c and .(d). 
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To allow existing farms to expand, the Act gives an 

exemption to a transaction whereby land is transferred to 

a non-resident who carried on a farming business from 

May 11, 1976 without interruption to the present time. The 

farming business which must be in Quebec must have had an 

agricultural production for market of $20,000 or more per 

annum and the new land must be used for the carrying on of 

that farming business immediately after the transfer.55 

Finally, to provide for persons who had begun 

negotiations for the transfer of land, exemption from duties 

will be granted if a written agreement existed before 

May 12, 1976 in relation to such transfer as long as such 

transfer takes place within a reasonable time.56 

Thus the deferrments and exemptions provided are 

designed to advance the interests of Quebec. They ensure 

that the tax does not interfere with well-intentioned 

investors. The Act as a whole however, subjects transfers 

of farm land, recreational and vacant land bought for 

speculation purposes to the full 33% tax. 

55. Art .l,lJ( f) • 
56. J\rt.h6. See s.l7 Ont. Land Transfer Tax Act, s.o., 

1974, c.8. 
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Foreign Jurisdictions. 

We will now look at a number of other jurisdictions, 

particularly those which are federations, so as to get some 

idea of how different attitudes and practices have resulted 

in different legislative approaches to the question of 

foreign land holdines. 

Australia is the most obvious starting point in a 

comparative study as it not only is a federal state but 

also has the same common law background as English Canada. 

A further similarity exists in that Australia is also a 

capital importing country. It is a country large in area, 

rich in resources and relatively sparsely populated. 

The analysis which follows below of the Australian 

and other experiences and leeislation is not meant to be 

a detailed study but will point out the principal factors 

involved for purposes of comparison. Like Canada, 

Australia has a growing domestic market but because of the 

·small ,population there exists a limited supply of domestic 

savings from which to draw investment capital. 
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In 1970-71 direct foreign investment in Australia 

accounted for 66~ of the total inflow. This should be 

seen against the figure for the period between 1967-8 

and 1970-1 which was only 20~. 1 

Until recently few restrictions against direct foreign 

investment existed in Australia. On the contrary the six 

State Governments, in order to attract capital, were 

competing \'lith each other to make the process more simple 

for foreign investors. 

The Australian Commom..,ealth (Federal) Parliament has 

legislative po'Vrers with regard to aliens. 2 Pursuant to 

this power parliament passed the Nationality and Citizenship 

Acts. 3 

The old common law rules preventing aliens from 

acquirinr, full title to real estate used to apply in all 

states. In Ne1t1 South Wales this was chanr;ed in 1898,4 by 

an Act resembling those p::tssed by Canadian provincial 

leeislatures at the turn of the century.5 The Act
4 

provides 

that property of every description in New South ~·Tales may 

be taken, acquired, held and disposed of by an alien, and 

a title to real and personal property of every description 

1. 

2. 

5-

Sfjxtrm, r~. ¥~"G1_!l:Jti o_11 of Jl!_!::f'ct . .E0..r"'~!L11 T11v~co:tm~nt: 
A c;,,:-;c of He nverf 1tenct1on J.n fulr:tr:u.J.-1 a'1d C~m.iaa. 
(1971t~}?Auq. Aus. LaN Rev. 241 :1t p.21+3• 
Aur:tt·:1l inn Con,.=titution, 1900, 6) and 64 Vie., c.l2 
n~ nmrndnd, s.51. 
19h:4-1 ~1{)0. 
'rhe n.:~.··1. H.:1tur:JJia:Jtion ,,tvi Drmi.?.:1tion fict nn.?l 
0[ lW).cl, '1.1;·:--'TFn-rt:. TIT, COT1'~0rfiJatinr39liict. no.9. 
SeeP:'}..~.!:, . ..,:~· (~:.';.P..r:t). ~~c al'"'o G.)){l) of the 
C:lf!!!_O}J! .. ~.-L .1 t "l Z'::.!!,.Gh.l.J!.}ct, .:> • C. , 1971,-75-76, c .108. 
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may be derived through, from, or in succession to, an alien 

in the same manner as if he were a natural born British 

subject. 6 

Like many countries, Australia used to control foreign 

investments by means of foreign exchange controls. 7 By 

means of these currency controls the Reserve Bank had to 

authorize.all transactions involving capital inflow as well 

as outflow. All foreign investments thus had to be approved 

and the majority were. Even though very few were disapproved, 

the procedure brought all such investment to the attention 

of the government. This monitering system is behind many 

f th t t k b th · i 1 1 · 1 t · can· ada. 8 o e s eps a en y e prov1.nc a eg1.s a ures 1.n 

The Federal Treasurer announced in March 1973 that a 

study concerning foreign acquisition of Australian real 

estate would be undertaken. Until the completion of such 

study, it "'as further announced, that in practice the 

Reserve Bank would not grant exchange control approval for 

the entry of overseas capital which sought after the 

acquisition of city office blocks, suburban subdivisions 

6. Supra, note 4, s.l._. See also Cro'WTl Land Amendment Act 
no.6 of 1964 which put .aliens on the same footing as a 
natural born or natur·alized Australian \<ri th regard to 
Crovm Land holdings and holdings under the Closer 
Settlements Act. · 

7. Jhnkinf:- Fond. n Exchan n RnP:ulations, Reg.8. 
8. e:r,.-Jova Scotv1, see P•" supra, ana r,tuebec, see P• 

suprrt. 
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or rural property. 9 

The same Treasury announcement provided for certain 

exemptions from this blanket ruling. Foreign investors 

requirinc; land on which to build a factory or some other 

incidental reason as well as foreigners who wished to 

purchase land for residential purposes would be permitted 

to do so. It appears that the reason for these harsh 

measures was the opinion of the authorities that foreign 

speculators had been a contributing factor to the sharp 

rise in land prices in 1972.10 

Shortly after this step was taken by the Treasury, 

the Commonwealth government passed the Companies (Foreign 

Take-overs) Act. 11 The Act empowered the Treasurer to 

prohibit a takeover in cases where he was satisfied that 

aft·er the take-over, effective control of the corporation 

would be exercised by foreign individual(s) or corporation(s} 

and furthermore that such exercise would be against the 

national interest.12 In case of a failure to comply with 

the Treasurer's direction, which in practice would only be 

exercised in the case of corporations whose assets exceed 

$1,000,000, a court could order the restriction of voting 

rights of G11ares involved, withholding of dividends, the 

9. 
10. 
11. 
12. 

Tr~asnry Press Release no.lO (1973). 
3oxtnn .2.f• cit., at, p.2h9. 
~o.l1~ o ]ry7' nnrl nn.l99 of 1973. 
I hid • , s • 13( 1 }( 3 } • 
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. 13 
sale of the shares or the multification of voting rights. 

To aid the Treasurer the Act gave him wide powers to demand 

information and documents. 14 

The section of the Act governing foreign control lays 

down the figure of 15% of the voting stock in the case of 

a foreign individual or corporation. \'/here two or more 

individuals or corporations are involved the amount is 

40%.15 A foreign corporation is one that is incorporated 

outside Australia.16 The presumption that such holdings 

would amount to foreign control are rebuttable if one is 

able to show that they do not in fact carry with them "a 

significant degree of control over the conduct of the affairs 

of the corporation."17 

In 1975 the Commonwealth government passed 1b£ 
F . T k Act. 18 Thi A 'd h h oreJ.gn a eovP.rs. s et prov1 es t a.t t e 

Treasurer must be notified of all proposals which would 

result in foreign control of a business.19 Control is 

defined as the power to determine policy. 20 The Treasurer 

is then empowered to prohibit any such takeover if he feels 

that it is against the national interest. 21 

13. 

lh. 
15. 
16. 
17. 
1~~. 

tn. 
?0. 

21. 

Com_E.:"lni.er; (Foreic.;n T'ake-overs) Act, 1972-3, supra, 
s.l5~-
Ihir1., s.?.O 
Ib:t'if. , s .11 
Ihiit. , ~ . "' ( 1 ) • 
l~lcT. , " . h ( ?. ) ( o ) • 
1f(.,-~7)? nf 1'')75. Tll ~: -·tnt.ute rPpenlr>rl thro C0mpanies 
~-~.;:.r>_i_~cl] __ T_n]~_y_PJ_:')__Act of 197?.-19?3. · -
' l • tf ) • 

~~:~.'~, 'l, 10 .,,,l ll. ·For r:ontroll:in~ intnrestr; Jn 
r:ol~por:"lti.ons, ;;r>e c;;-.9 o~d JJ!(7). · 
:.s.l'~(?)(c), V~(h)(h), l'J(l)(c), 19(h)(b), 20(l)(d), 
20(3)(h), ?1(2)(c) and 21(3)(b). . 
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On April 1, 1976 it was announced by the Commonwealth 

Treasurer in the Federal Parliament that restrictions on 

foreign investments would be widened to include the 

establishment of new businesses as well as the expansion 

Of' . t. b . 22 ex1s 1ng us1nesses. This effectively expanded the 

control of the Australian government to include what in the 

Canadian Foreign Investment Review Act is Phase I and Phase II. 

There is no statutory backing to these announcements 

and it appears that the government is relying on exchange 

controls and export powers to withhold approvals and permits 

to enforce its policy. It was mentioned that the regulations 

would possi.bly become legislation at a future date. 23 

As part of this administrative action the government 

created a body called the Foreign Investment Re~iew Board 

(FIRB) 24 having a very similar function to Canada's Foreign 

Investment Review Agency (FIRA). FIRB's role is twofold. 

Firstly, it advises the government generally on foreign 

investment matters, and secondly it lends guidance to foreign 

investors on how to conform their proposals to Australia's 

national interest. FIRB also acts as a liaison and public 

relations hody. 24 

As in the case with FIRA certain foreign investments 

must he notified to FIRB. FIRB, which is made up of the 

22. r.oml'l"!on,·rr:nJ th P:'!rli amentary DebateR, ·::eekly (H. of R.) 
tt.1rd1 30 - Apri 1 1, 1976 at pp.l2R)-1292. 

21 I l . ,J 1 'Vh~ --• .. n1., p.,,., ..• 
21 •• Tbid'., p.l2~7. 
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head of the Foreign Investment Division of the Commonwealth 

· Treasury Department and up to four part time experts in 

commerce and industry, then decides if the investment is in 

the national interests of Australia. 

A foreiGner is defined as a non-resident individual or 

a business (incorporated or not) which is not necessarily 

foreign-controlled but in which a single foreigner 

beneficially owns an interest exceeding 151o or foreigners 

beneficially owning an interest exceeding 40%. 25 

In addition to takeovers under the Forei~n Investment 

(Take-overs) Ac.t, 25A there are four other categories of 

reviewable take over proposals. The first is the establishment 

of a new business \•There the amount of investment exceeds 

$1 1000,000. As under the Canadian Act, diversification by 

an existing business into a different field not incidental 

to the existine business falls under this headinc:;. 26 The 

second and third catec:;ories are made up of the establishment 

of a new mine or natural resource or new non-bank financial 

institution or insurance company. The fourth is the acquisition 

of Australian real estat.e. 

In order to decide if the investment should be permitted, 

each proposnl is examined to see if it is in the national 

interest. The criteria for determini.nr; this are basically · 

similar to those used in Canada. 27 The Board (FIRB) will 

?). 
? 5:1. 
?f). 

2?. 
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examine whether the proposal will bring economic benefits 

to Australia such as new technology, manaeement and know 

how and improved efficiency. The Board will then look in 

15 or more areas so as to ascertain whether the business 

will pursue practices consistent with Australia's best 

interest. Some of these areas are Australian participation 

in decision making, local processing of raw materials and 

industrial relations. 

The government announced that a strict approach would 
28 be taken to certain key are~s. Real estate is one of 

these areas and it has been stressed that normally all forms 

of fore~gn acquisitions of real estate would be disapproved. 

Certain exceptions include the acquisition of real estate 

(freehold or leasehold) by life insurance companies and 

pension funds. Foreign companies mny also purchase land 

to be used as accommodation for its employees. Other 

exemptions apply to acquisitions which are incidental to 

. future expansion and new investments where the value does 

not exceed $100,000 and for office accommodation. 29 

By means of· legislation and government regulations the 

Commonwealth eovernment of Australia has attempted to control 

take-overs as well as the establishment of new businesses 

and the expansion of f'!Xistine; businesses. 

28. 
29. 

The basis of both the Canadian and the Australian 

Debator1 ot. cit., p.l2RO and 1291. 
l!>ld., P• 291. 
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lee;islation is to provide machinery to review foreign 

investment. The aim of both countries is to attempt to 

compel a e;reater degree of local participation. Neither 

country has chosen a fixed percentage requirement for 

local pa.rticipation - i.e. 51% of the voting stock. 

Instead the review process allows for flexibility in 

reviewing each application. 

The picture with regard to the foreign acquisition 

·of real estate in Canada is much brighter than in Australia. 

The Australians will refuse all but a bare minimum of such 

investment while in Canada the federal laws are very 

relaxed and each province is given the freedom to take 

measures which are in its own interests taking into 

account the different circumstances involved. 

New Zealand_. 

New Zealand, with the same common law background as 

Australia and English speaking Canada, also possesses 

legislation removing the ineligibilities of aliens to hold 

land. 

Section J of the Aliens Act30 allows an alien to 

acquire, hold, and dispose of real and personal property 

in the same way that a British subject may. It also 

JO. No.2A of 194a. 
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permits an alien to hold such property which he may inherit. 

An alien is not entitled to vote or own a ship registered 

in New Zealand nor is he entitled to acquire certain land.Jl 

The latter prohibition dates from 1968 when the Aliens 

Act was arnended3 2 by the Land Settlement Promotion and Land 

Acgui si tion Amendment Ac·t. JJ The a'Tlendment is to the 

effect that no alien is permitted to acquire any property 

under a transaction to which Part II of the Land Settlement 

Promotion and Land Acguisition Act 1952 as amended, applies. 34 

Such transactions include every sale or transfer of any 

freehold or interest in land whether legal or equitable, a 

lease of any land exceedine 3 years, for the sale or transfer 

of any leasehold estate or leeal or equitable interest in 

land which has more than 3 years to expire and lastly the 

granting of an option to purchase or otherwise acquire any 

freehold or leasehold estate or interest in land as 

mentioned. 35 

As can be seen from the previous paragraph aliens are 

prevented from acqu1r1ng almost every possible type of 

interest in land. The Land Settlement Act3 6 deems certain 

31. 
32. 
JJ. 
Jh. 
35. 

)6. 

n.J(2) of Jhe Aliens Act, no.28 of 1948. 
s.J(2)(d) was added. 
No.l5? nr 1968, s.A. 
s.J(2)(d) . 
J,aml 3.ettlernent nnd Land Ac1uisitions Amendment 
Act;., n n .1 ~~? of I 96H , ~; • .) 5 n. 
1.2!!!•t s.)5.~. 
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individuals to be ordinary citizens of New Zealand and 

presumably non-aliens. Such individuals must have resided 

in New Zealand for a period exceeding 2t years during the 

·3 years immediately preceeding the relevant date. It must 

also be likely in the court's or commissioner's (as the 

case may be) opinion that he will continue to reside 

permanently in New Zealand. 

With regard to corporations, an 'overseas corporation' 

(i.e. an alien corporation) is defined as a company 

incorporated outside New Zealand or one that is a subsidiary 

of such a corporation. It also includes a company within 

the ~eaning of the Companies Act3 6A (1955) in which shares 

that in aggregate carry the right to exercise or control 

the exercise of 251o or more of the voting power at any 

general meeting of the company, are held by non-New Zealand 

citizens. 

It is \fmrth notin,P; that unlike the Alien::; Act36b which 

speaks of British subjects, the Land Settlement Promotion and 

Land Acgy.i_:_:_t:_!-ion Amendment ~36c expressly mentions New 

Zealand citizens. A corporation v1hich is incorporated in New 

Zealand i.s deemed to be an ordinary resident of New Zealand and 

the section applies in ariy transaction involving more than one 

purchaser if.nt least one of the purchasers is a non-resident 

individual or corporation. 

j n whi. eh non-rerddents. are denied pa.rticip:.ttion, the l.and 

-------
)I) n • n () J>3 n f ]() 5 5 • 
)r,b. !J0.?;~ nf V)J,r~. 
'lh..-. r~ .... 1 r:. ·) -r , n;(c> - -.r: a 
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Settlement (Amendment) Act also prohibits transactions 

relating to any land which is zoned for any public utility, 

amenity, reserve or public \-rork under any operative regional 

plannine; or district scheme under the Tovm and Country 

Plannine Act 1975. Also included is any area exceeding five 

acres of non-commercial or residential land.J7 

A non-resident is prohibited from entering an agreement 

for the transfer of land ~dthout valuable consideration 

thereby ensuring that e;ifts do not serve as a loophole.)$ 

A number of prohibitions also exist to effectively exclude 

the foreigner, his wife, husband or child from receiving 

land via a trustee.J9 

The Court or Committee is empowered to grant its 

consent to a land purchase by a foreigner if it is satisfied 

that ) criteria are met. The first criterion is that the 

land is not zoned or designated for any public. use; the 

second requires that the land in question even if it is not 

so zoned or so designated, is unlikely to be required for 

public use in the future. 40 Lastly, where the land in 

question ls farm land, the purchaser or lessee must use 

the land to either conduct research that will benefit 

a.gricultural industries in New Zealand or he must use such 

37. 
)~. 

)9. 
hO. 

s.)5 B (f). 
s.23(3)(b). Land Settlement Promotion Act no.J4 of 
195?. 
Jhid., ~.23(3)(c-~). 
f.;n17f. :~.:.!:.!:!.!:'!0f'l1t Pr0mot ion :mrl I.:mri ~<;1nisi tion 
An.:'~r:!...~~r::tt:. Art no.152 or 196~,- s.)5lf 3 • 



-106-

land for non-agricultural purposes to the greater advantage 

of the general community. A foreigner may also purchase 

or lease farm land if he can show that he intends to reside 

permanently in New Zealand and farm the land exclusively for 

'his own benefit and that he has the ability and means to do · 

so.41 

A study of the approach taken by New Zealand affords 

us the opportunity of observing a difference in starting 

point to th::tt taken by Australia and Canada. 1,'/hile Canada 

excludes certain land acquisit.ions by foreigners or charges 

a higher transfer tax to foreigners, Australia makes use 

of exchanf3e control regulations to monitor and prevent 

certain acrp1lsitions. The legislature of New Zealand. begins 

by excluding all purchaning or leasing of land in the country 

by foreigners and then allows for a small number of exceptions. 

Federal Republic o~ Germany. 

Unlike most developed states, there is very little 

politica.l opposition to the foreign purchase or leasing of 

1 t t . a· 4la rea es a,e 1n ermany. Legally there is no bar to such 

acquisitions aside from the possibility of a foreign 

purchaser hnvinr; to acf]uire a permit.~.t- 2 Such a requirement 

--·----·-------------------------.;...._ 
hl. 
hln. 

h2. 

Op. rit., ~.35H(J)(c). 
R. Vnlh:n·n !lnn n. :•.fehf'r, Rf:':Il Pro_pert:.L__in Germany, 
r·~ :'lC non.., l '1 ;m n l':v aw; , Lo'1 rl'Oil. • • . ' . ' 
Art •. t~r~ .~__rmrm {Introductory Act. of the Civi.l Code) 

1975, 
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does not apply to nationals or bodies of the E.E.C. 
43 member states. 

No other restrictions may be imposed on foreigners 

except that foreign Insurance Companies, before acquiring 

land, must obtain approval.44 Such approval is also 

required before a foreigner may enter into any contract 

for the purchase, conveyance or usufruct of agricultural 

or forested land. 45 Such approval is not required if a 

government agency is a party to the contract, if the land 

is within )0 miles of a development scheme, if the land 

is sold by auction or if the sale involves small plots of 

land or the creation of leaseholds. 

Approval will usually be granted for such acquisitions 

but will be refused if the sale would lead to an unsound 

division of property or would uneconomically reduce or 

split up one or more units of land. It will also be refused 

if the consideration is grossly disproportionate to the 

value of the estate. 

Following the war,foreign exchange control regulations 

were rather harsh but since 1961, with the strengthening of 

the economy, they have been greatly reduced.46 It appears 

43. Act of 2/h/Ah, f'prlr:rnl Lrtl•l G87,r:tte Rr1PT(F)l2h~. The 
E.R.~. rr~nty (Trenty of Ro~e 1947), art.5~. 

4h. _:~lcr..0l_~c!!.....ITJ2.~in~ to SnJ!.f'':!rvi :don_of Private Insurance 
0or:. ~ni__Bnild:i._nG 3ocieti~::! 1931, Rei.r.h T.nw G:u~ett.e 
'~nnfT1 1) T 3T) :mrl '750. 

IJ5• L:md l'Pm"rtctinn Act nf 1961, Fed. La:.·r Gaz. B'1BI 1091. 
1,r). !·~t~f1~~=Fr:-1rfe- -~na·l-~i~ontJ~~ A~ of 1961. 
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th:1t foreign investment in German real estate is not 

perceived as.a threat. In fact, the inflow of foreign 

capital is seen as very important in the c.ontinued 

building up of the economy. The Germans are more worried 

. about their balance of payments and the value of the mark 

than about the issue of foreign control of their land and 

thus exchange controls are activated only if the economy 

is threatened. 

France. 

France is an interesting jurisdiction to study as it 

is typical of those countries which control direct foreign 

investments primarily by means of exchange control rules.47 

Exchange control authorization is required before any non

resident individual or corporation can make a direct 

investment in France. Such authorization is also required 

by French branches of foreign companies directly or indirectly 

under foreign contro1.4$ 

French policy since 1973 has been to encourage the 

inflow of foreign capital. Guidelines have also been issued 

concerning real estate. 49 The purchase or construction of 

h7. For a further example :-:;ee the por;ition in thP. U.K. 
4$. No authorization is rerpJired if a non-re:>ident purchases 

property th:roue;h a notnry, as lon~ :J.:. the entire 
purchnr:r~ rrice i.s in C:t;:;h resuJtinp; from the tran:c:fer of 
forr.;j rn c·1nTency or the debit of a- non-re:>ident nccount 
in fin :1nr· L::1l franc G. 

1.,9. Thl! F'in-'lnct ::tl Ti.mf'fl• Business Division. London. 
Hnrc h l97ll-. 
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commercial premises for use as stores or offices must be 

financed totally in foreign currency. If a foreigner 

wishes.to buy or build a building for residential purposes 

he .must finance the transfer with foreign capital to the 

extent of at least 60~. 
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Cpnclusion_. 

Present-day economic realities have demonstrated that 

Canada needs foreign capital to develop certain types of 

land. That is, in order to keep up with necessary gro~~h 

in land development and building construction, Canada, 

faced with the problem of insufficient local capital, must 

import large capital sums. In terms of land and construction 

this means direct foreign investment in Canadian real estate. 

This reality confronting the Canadian federal and the 

various provincial governments is further complicated as we 

have seen by the desire of Canadians to ensure that as 

much real estate in Canada as possible remains in Canadian 

control and under Canadian o\'mership. 

The different solutions which the federal government 

and a number of provincial legislatlJ.res .have devised, \'Thich 

we have examined in this study, are attempts at obtaining 

the maximum benefit trlthout alienating too much of the 

country. 

One of the first.problems Ne encountered in discussing 

the lav1s relating to the foreigner investing in Canadian 

land was the breakdoNn of federal and provincial powers. 

It seems from our discuGsion of the constitutional problems 

involved thnt a rather prrtct.~i.cal if not very effective result 

has eventuated. The federal r;overnment in exercising its 

eeneral powers over forei.gn investment in Canad.a throur;h the 
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Foreign Investment Review Act,1 has decided to review 

certain large investments in land considering them in 

effect to be acquisition of business enterprises. The 

basic criterion as we have seen, is whether such an 

investment will be of benefit to Canada. 2 Unfortunately, 

very few land acquisitions are reviewed by the Foreign 

Investment Rev:-iew Agency due to the fact that.only such 

very large acquisitions qualify for review. 3 

This federal la"t-1 ensures some minimum uniformity in 

the approach to foreign investment and does to some extent 

take provincial conditions and policies into account.4 

Because economic, political and geographic climates differ 

·quite markedly between certain provinces, it is felt by this 

writer that it is practical to allow each province to 

decide on the manner in which they.control foreign 

investment and purchases of local real estate. The 

constitutional breakdown in legislative powers has meant 

that the legislation of each province relating to land 

and :foreign investment.in it, ref'lects both local conditions 

and the vie~rs of local residents. 

1. 
2. 
). 

Certain disadvantages may result from this breakdown 

s.c., 1973, c.46. 
J h:i d.. ' ~3. ~:. 
t::tna purch:1se::; muqt exr::eed 250,000 s1uare feet or the 
purch;'J:;(! pri.ce must exceei! :tlo,ooo,ooo. 
For~ir;n Inventru~nt. Heview Act, lli,1., s.2(2){e). 
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of powers however, the foremost being as I have suggested 

the lack of unifonnity of rules. A large foreign developer 

now is required to sift through a number of federa! and 

provincial rules before he knows how to proceed. Whereas 

before the provincial and other laws came into effect the 

foreign investor was faced with decisions which depended 

on economic and political factors, he now finds himself 

faced with the additional legal limitations and restrictions 

which moreover differ·from province to province. 

This move away from the classical market place seems 

to be a necessary one. It brines Canada into line with 

most other countries which have felt that the factor of 

supply and demand of itself does not ensure that local 

ownership of land will be guaranteed. Foreign purchasers, 

5 especially the classical investors from the u.s., U.K., 

Belgium, Sirdtzerland and Italy are now being joined by the 

Japanese, Gennans and Arabs who have a greater purchasing 

power than most Canadians and given the traditional market 

economy would soon vie with each other for Canadian land 

thereby forcing up prices. 6 The fall in the value of the 

Canadian dollar further aggravates buying power differentials. 

5. 

6. 

See for exnmple the Canndinn holdin!\s of Tri zec (Oimed 
66% b~yr n British insurance company). A list of its 
C.1.n:1rli.nn holrli nrr:~> cn.n he found in Cut.lcr, !I0•.,r for~i.r..n 

· ovmrr:~ r,h11T'" on ... r c_i.tle·-; ,J,.me 1.975 1 r;:1n. fleot-:• J., 
:1t;. n .l?). ~nclucr;;(-f mnon'~ 1 tr; hol(hn~~; :1rr> PL1r.c Ville 
n·u·i.(' in fiontre.1.J t CH Tr:n·rer in S(lmonton .vld the 
3cnrhr)rnnro;h rmrl Yorkrl;.Jc Shoppin.:::; Centres in Toronto. 
For n.•1 :tn~llyr;i s of properties owned by foreiener::: 
see Cutlrr, ~~Ern. 
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Once the policy decision is.made that foreign ownership 

and control of Canadian real estate is necessary, a legal 

solution therefore seems to be the only way to attain this 

end. The contradictions between the economic realities and 

the policy considerations have been the reasons for most 

controlling legislation being diluted and affecting only 

limited types of land. 

Yet another disadvantage is illustrated by the finding 

in the Mor~an7 case which held that provinces.are permitted 

to pass law·s controlling the purchase of land by Canadians 

who are not residents of that particular provincE::. It is 

unfortunate that fellow Canadians are discriminated against 

~n somti cases, but happily this has occurred in practice in 

only two provinces8 both of which have argued that they felt 

their local economies to be unduly threatened. It is felt 

that it is unlikely that any other provinces will follow 

this example in the near future. It is the opinion of this 

writer that the advantages of provincial self determination 

in this area of the law far outtveighs the disadvantages. 

Aside from the Morgan case the law reports show that no 

litigation has occured with regard to the provincial statutes. 

This lack of reported cases could be the result of a number 

of possibilities. Firstly the statutes are relatively new. 

Secondly they Rllow for many administrative solutions such 

7-

R. 

Tinr·f1':t'l -1.nrl tf,coh"1'''1 v. A.G_z. for Prince Erh1::1rd l~l:md. 
7l~yJr);;~-:;:r:. rt.' '35(1.' ----
~rjn~~ Edward Island and Saskatchewan, supra p.56. 
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as deferrmentr> and exemptions. The Ontario experience 

N·a;, such thAt so many exemptions were granted, that the Land 

Tre1n;,fer Tax Act9 had to be amended to cover only unrestricted 

10 land. Thirdly, it r>eems that with regard to non-urban and 

non-industri::ll land in both Quebec and Ontario, buyers 

are either quite content to pay the 33% or 20% tax or are 

simply being scared off by the prospect of additional 

co~ts. 

The Crmarlian constitutional breakdown of powers appears 

to e;ive the provinces lare;e control over foreie;n investment 

in local real estate and as submitted in this paper pre-empts 

any use of exchanee controls as a means to control such 

. t t Q h t 1 ld b d f . . . d' t' 11 1nves men , • ,JUC con ro s wou e un er ore1gn JUr1s 1c 1on 

and vmuld mean a real about-face in Canadian international 

investment. policies such as the freedom to move capital freely 

across borders. In countries v1hich use such controls the 

.central government has power over all· foreign investments. 

The comparative study undertaken in this research is useful 

to shmv how other jurisd::i.ctions have tackled this problem but 

because of the unique make-up of Canada these alternatives 

are not pertinent to Canada. The breakdown of powers does not 

allow for it and the Canadian economy, althoue;h recently 

somev.rhat i•TeAkf1ned, i;, sti 11. c:tronr; enough to ::1fford the luxury 

q " (' ] ") ''l (} ;. ,), .• , .; f :, c. J• 

10. i. c. rcc rf'ati.onal. ::md farmland 
11. B.N.A. Ar_l, OE· cit., ns.2, 14, 15, 18 and 20. 
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of having no restrictions on the amount of money.flowi.ng 

in or out of the country. \Vhile this continues, foreigners 

seeking investments will be attracted to Canada as, 

unlike most countrie-s, Canada allows full repatriation of 

profits plus capital. Foreigners are also aware that should 

their land be expropriated or nationalized full compensation 

will be m~de. 

It tr; submitted that the methods used by the 

provincinl l~r;islatures are not the best ones available. 

The use of a land tax for foreign purchasers might be 

constitutional, as might a limited size of land. allowed 

non-residents of a particular province, but these are 

inflexible rules :md do not take individual considerations 

into account. 

It seems to this writer that many problems mentioned 

by the provincial Select Committees can be solved by 

stringent land use and zoning laws. These would protect 

the Canadian heritage and ensure that local governments and 

not giant foreie;n corporations would decide on the future 

development of their cities. Most of the existing provincial 

legislation does not apply to urban areas anyway. 12 This 

is quite preposterous in that most foreign developers have 

concentrated their efforts in the cities. A stronger case 

12 •. ;ief! f'!.e;. The B.C. Land Commi::;sion Act, S.B.C., 1973, 
c.h.A. 
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cari be made for the use of existing controls in rural 

areas but land zoning would answer many of the traditional 

complaints of the chanees foreigners are making to local 

lifestyles. 

The Select Committee reports evidence the fact that 

no accurate statistics exist which show either how much 

land is foreign mmed or whether such land has become 

over-pri.ced for Canadians. This is not to say that a real 

problem does not exist. Even though statistics are not 

accurate, studies have shown that foreign ownership is 

definitely on the rise.13 This means that prices will 

inevitably be forced up because of the· fixed supply of 

land. 

It is submitted that the most favourable solution 

trtould be to combine la.nd use and 7.0ning laws with a review 

or filter process to ensure that investments benefit Canada 

or a particular province. 

The federal government should maintain an overall 

control by means of the filter process of the Foreign 

Investment Review Act over foreign investments which are of 

such great proportions as to affect the Canadian economy 

as a v-1hole. Provinces should also institute a review 

process to assess the desireability of cmall investm~nts. 

13. Ont:1rto 3elect Committee on Economic and Cultural 
~ationalism, (1973) •. 
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In contrast to the existing window-dressing type of 

legislation that the provinces have instituted, to date, 

such a review process would cover investments in all types 

of land and should be based on the needs of the local 

economies. The provincial review agency which -is proposed 

should have the povrer to negotiate with prospective foreign 

investors and so arrive at a position whereby the provinces 

could attract such needed investment while at the same 

time having some say in the development of the province. 

The result would be that all land - commercial, 

industrial, residential, farm and recreational - purchases 

would be controlled either by a review process at the 

start acting in general terms and later' by more specific 

land-use lm"Ts. A limited amount of use of such land-use 

laws have been instituted in one province14 and it is 

suggested that these be adopted by all provinces. 

l/1-• Prince Edward IslM.nd. 
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