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Abstract  \_
Recent years have witneésed a growing concern among,
Canadians about the necessity and desirability of keeping

Canadian land, resources and industry in Canadian hands for

the enjoyment of and exploitation by Canadians. This thesis

focuses on the invéstment in and the acquisition of Canéda's
nrime resource - her land - by non-Canadians.,

This particular résearéh has been uhdertaken because
there.has been no compréhensive study of this subject made
to date. The maiﬁ purpose of this paper is to examine the -
legislation which has been put into effect as a result of
the concern mentioned above; it proceeds along the following
lines., |

The introduction deals with the history of the law
concernihg foreign land ownership in Canada. Section ﬁwo
analyses the constitutional issue (the division of
legislative powers in Canada) with respect to its affect
on real estate. Thereafter, the 1egi$1ative provisions
enacted by the federal and the various provincial governments
are set out together with the policiesvbehind‘such legislation.

A survey of a number of foreign jurisdictions and their

‘methods of controlling land ownership and use by non-residents

follows, primarily as a source of comparison. Finally, the
conclusion attempts to offer an alternative to the solutions

arrived at by the federal and provincial governments.
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Resumdé
On a pu constater dans les dernidres anneés un

intérét croissant des canadiéhs pour le probldme de la
nécéssité et de la désirabilité de 1a'préservation des
terres, ressources et industries canadiennes entre les
mains des canadiens, afin qu'ils en profitent et les
exploitent eux-m@mes. Cette thesé porte en particulier
sur les investissements dans et l'acquisition de, notre
ressource primaire -~ la terre - par les non-canadiens.

Cette recherche a été entreprise parcequ'aucune

dtude détaillée de ce sujet n'a été faite jusqu'dh présent.

L'objectif principal de cet article est d'étudier la

législation promulguée dans ce domaine; l'article est
construit de la fagon suivante:
- 1'introduction fait 1'historique de la législation
concernant, la propriété étrangdre des terres au
”Canada;
-~ 1la 2% partie analyse les probldmes constitutionnels
(1a division des pouvoirs législatifs au Canada) quant
% leurs effets sur la propriété immobilidre;
~- ensuite, les dispositions législatives promulguées
par le Parlement fédéral et les Assemblées Législatives
provinciales, et les politiques qui les sous-tendent,

sont reprises et analysées.



0)

0O)

- une étude comparative des methodes employées par

des juridictions étrang®re pour contrdler la propriété
et 1'utilisation des terres par des non-résidents,
puis |

- une conclusion, oﬁ‘l'auteur propose des alternatives
aux solutions offertes par les gouvernements fédéral

et provinciaux, viennent enfin.
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Introduction

Canada's land area comprises some 3,851,809 square miles.
Of this, only 411,276 squaré miles or 10% of the ‘total land
mass is'privately owned. The rest is Crown land. Thus almost‘
90% of Canada is owned by the Crown by virtue of either the
Federal or Provincial governments.l
As the provincés and governments of the various provinces
have placed restrictions on the sale of Crown Land,vinterested land
pufchasers in Canada - both foreign and Canadian find themselves
in competition for the available 411,276 square miles. It has

been an often raised complaint among Canadians that foreign

~investors (or buyers) are driving up the price of Canadian land

causing housing and cottages for example to be placed beyond
their reach. The 1972 Gray Report pointed out that "(t)he
degree of foreign ownership and control of economic activity is
already substantially higher in Canada than in any other

. 1 . .. . 2
industrialized country and is continuing to increase,"

l. Cutler, M. Foreign Use and Canadian Control of Our Land
~2nd Rerources. April 1975, Can. Geor. J. p.l1b6.
2, Foreign Direct Investment in Canada (Gray Report) 1972
Govt. of Canada at p.5. The report points out (p.5) that

"Nearly 60% of manufacturing in Canada is foreign
controlled and in some manufacturing industries such as
petroleum and rubber products foreign control exceeds
90,5,  Gixty five percent of Canadian mining and smelting
i~ rcontrolled from abroad. Approximately R0% of foreien
control over Canadian manufacturing and natural resource
industries rests in the United States."
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Although foreign investment tends to be very high in

évery area of Canadian life, Canadians are more directly

~affected by the purchase of Canadian real estate by foreigners

than by foreign investment in, for example, Canadian businesses
or resources; because it touches their daily lives.

That the fact of foreign ownership of real estate has
recently become important to Canadians is evidenced by a
number of studies that have been undertaken by the provinces
resulting in legislative action.3 The concefn for this
foreign 'invasion' of Canada was increased by a rising feeling
of Canadian nationalism. Canadians began to feel that their
vast resource-rich land should be enjoyed and exploited by
Canadians. Tngether with this arose a concern for the
environment and heritageQ Citizens seeking country houses for
exémple began to find such land was beyond their means or that
prime areas had been bought up by foreigners.

United States citizens see Canadian real estate as a
cheap close alternative to a hectic ufban life. When one
looks at the overall picture one sees that the proportion of

3a but that it consists

Canada which is foreign owned is small,
of prime real estate. Harsh conditions that result from the
Canadian climate serve to further reduce the amount of
recreational and residential land.

One of the interesting facts to come out of the provincial

3. These are discussed in detail below, see p.43 et seq.
3a. See p.h3 et seq. infra.
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investigations on this subject is that very few statistics
exist as to the amount of foreign-owned land. This shows
that Canadians were either unconcerned or did not éonsider
this a problem. The onlf figures which have been made
available deal in broad estimates.h

It has been said that not only have foreign owners
and developers pushed up property values but that they have
"altered the character of Canadian cities, introduced new -
ways of life."5 If’this ié true, and with all deference to
the author, I do not think it is, then the fault does not lie

" with the foreign developers but rather with the federal,

provincial and local zoning laws.6 Though foreigners may buy
and develop areas of land in the cities they remain subjéct to
localblegislation. Admittédly the pressures that lérge |
corporations can exert on various legislative bodies as well

as City Hall are great. 1If, however, it amounted to changing

our "ways of life", surely the population would not stand by

idely unless they approved of the new lifestyle.

In many areas foreign land purchases have forced up the
value of certain land. This means that not only will Canadians
have to buy up land left over by wealthy foreigners but that

taxes will rise in proportion to the newly assessed values of

Cutler op. cit. 17.

Ibid.

. The 'new ways of life' are a source of pride to many
Canadians who are proud of the way in whlch Canadian
cities have doveloped.

[ )0, Poud
® L]
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the land. This has a snowball effect and results in higher
prices and in reducing the viability of farmland. Not only
will certain areas be too expensive to use as farmland but
absentee owners Who use the‘property for a few weeks each
Year will be changing the character of this once productive
land. Once again this is not a problem solely of foreign
lahd ownership and it can be rectified b& means of stricter
zoning regulations.

It appears that one of the reasons for the large number
of foreign investors in Canadian feal estate is related to
the conditions of life in large American cities. Foreigners
such as Europeans and Japanese seek the stability of North
America to invest in but are not happy with the disintegration
of urban centres in thé U.S. In addition Canadian self-
sufficiency in many types of eﬁergy has been a drawing'factor.6a

There is a definite gap in the capital availability in
Canada to build sufficient housing.6b In the long run foreign
developers have sold housing back to Canadians and so have
filled a gap in the local economies. There is therefore much
to be said for allowing certain foreign developers who are
not simply land speculators. |

An often heard criticism of foreign developers is that
they wield power beyond ﬁhe simple development of land.

Certain corporations have built hﬁge shopping malls and
control not only the rents but everything that is sold to

some degree. This is realized by percentage leases on top

. e -y . .y
P B - e w4 v

—

. Coldor, o, eit., June 1975, 35,

et e

- N P
H5b. Thid,, n 07,
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of rents, thereby pushing up prices as retailers pass on the

higher prices to the consumers.

Until recently non-Canadians discovered that investing
in or acquiring land in Canéda.was unproblematical. Few
restrictions if any existed. Foreign rights were even
7 Canadians were making money selling their land
to foreigners and governments were not going to put a sﬁop
ﬁo this practice.

Even if a government wished to act it was debatable which

level of government had jurisdiction in this matter. Many

argued that Canada benefitted from allowing foreigners to own

- country houses here. Many local districts thrive on American

‘tourists and seasonal dwellers. It was also felt that Canadians

owned land in the sunshine states and they might be affected by
some retaliatory move from the U.S. government.l

These are some of the reasons for the recent concern of
many Canadians and Canadian legislators for stricter regulations
on foreign ownership of Canadian land. I propose in this thesis

to set out the history of the law affecting foreigners acquiring

land in Canada. Thereafter we will look at the particular

constitutional problems and the manner in which parliament and
the various provincial legislatives have attempted to deal with

the foreigner. A comparative look at the way certain other

7. See the old Canadian Citizenship Act. S.C., 1946, c.15,
5021}-
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jurisdictions have approached foreign land acquisitions in
their countries will aid us in arriving at a decision as to

whether the Canadian legislative response is the best one for

Canadian circumstances.

We now turn to an historical look at the development of

the laws affecting foreign land owners.



0)

-7—

History of the Law concerning Foreign land owners

At common law the foreign land owner was in a rather
unenviable position. He was permitted to purchase or inherit
land and his title to that iand was good against all but the
Crown, which could take proceedings to confiscate this land.1
A foreigner (i.e. a non-British subject) could not obtain land
by inheritance or intestacy, dower or courtesy. If land was

due to him via one of these means it would automatically escheat
to the Crown.2

Tn pre conquest Ouebec the foreigner was slightly better
off in that his real right over land was good during his life-
time. On his death alllwould go to the Crowﬁ by virtue of the
droit d'aubaine.3

The British Colonial Office in Canada during the 19th

century followed the common law tradition by preventing new

American settlers from buying land causing them to forfeit

existing 1andholdings. The British govefnment felt that these
new arrivals from south of the border were not loyalists and it
was felt that these settlers would encourage union with the
U.S. Thus the government succeeded in depriving them of the

L

vote. (The right to vote was based on land ownership.)

1. Blackstone, Commentaries on the Laws of England, (1776),
vol. 1, p.372. (Oxford). (2nd ed.).

2. Black~tone, ibid., vol. I1, chap. 15, p.2hL2.

3. Pothier, Traity des Personnes et des GCho-ex, lre partie,
tite 17T, Trait T dec Surreion~, ch.1, ~=.1.

he 3ee Spenecer, J., The Alien Landowner in Canada. (1973)
51 Can. Bar Rev, 379 at 391,
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Taking away the rights of these settlers meant the
simultaneous wiping out of the duties of the settlers to the
Crown. Thus the,British.government soon found that it was
unable to conscript U.Se seémen in Canada. A policy change
took place after 1827. In 1849 the Legislative Assembly and
Council of the Province of Canada (as it then was) abolished
the old common law rules and granted foreigners the same rights
5

In 1881 the Parliament of Canada passed the Naturalization
Act6 which Was a copy ofithe British Naturalization Act of

7

1870. This provision which gave British subjects and later

non-Canadians the same right to hold real and personal property

-as Canadians, now appears in the Canadian Citizenship Act.8

This section has now been amended and will be discussed below.

Five provinces have duplicated this federal legislation.

‘The Quebec and Ontario legislation dates from the Act of 1849.

The Ontario Act consists of two provisions, one granting aliens
the same capacity and rights as Bfitish subjects and one

allowing the real estate of a deceased intestate alien to

devolve as if it had been the land of a British subject.9

The old laws of British Columbialo and Vancouver Islan 11.

5 An Act to Repeal 9 Vic. c.109 and to Make Better Provision

Tor the WMaturalization of Aliens, Stat. Prov. Can., 1849,
. 5’:1979 5012-

6. S.Cc, l”»gl, 0013, S.L}.

7. 1870, ?‘3 ViCo, Colh (IJ.K.), 5020

1. :»;.r:.;\ 1a7h=75=7H, .10,

9. The Alien's Real Property Act R.S.0., 1970, c.19, =.1 & 2.

10. Troelamnblon of 1ith Nay TBED. ’ ’ ’

11. An"Act %o Fnable Aliens to hold and transmit Real Estate
Z8Eh 0ctT 18061, '




@)

@)

o

were replaced by a law dating from confederation.12 Similarly
the law in Manitoba®> dating from'18731LF has the same effect.
15 '

Thé law of New Brunswick today ~ was first enacted in 1891
following the 1881 federal iaw.

Alberta law has a’hisﬁory inVolving the alienation of
land to the Hutterites, a'religious group of communal farmers.
The legislation is relatively hew, no statute having been in
existence béfore 1942. Section 2 of the Land Sales Prohibition

Act of 19h216'prohibited the sale of land or an agreement to

sell land to any enemy alien or Hutterite. Sanctions for
conpravening this.prohibition were fines up to $2,000 and a

year iﬁ prison. It appears that the Hutterites were very econo-
mical farmers, sharing expenses and living a somewhat frugal life.
As a fesult they could market their préduce_at a lower price

than other farmers in Alberta. The year after it was enacted

the Act was disallowed by the Governor General in Council¢l7
apparently because of the alien clause. In 19hh‘the same law
was re-enacted omitting the restriction of sales to aliens but

retaining the prohibition against sales to Hutterites-l8 The

demise of this law came with the 1972 Alberta Bill of Rights

which led to the repeél of the anti-Hutterite law. In 1973 a

12, An ordinance to assimilate the Law regarding A11Pn" in all
partJ of the LoTony of B.C., 2nd April 1867. B.C. Laws
q;], no. 93, followed by The Aliens Act, R.S5.B.C., 1897,
c.H.

13. The l.aw of Property Act. R.S.M., 1970, c.138, ss.2 & 3.

14, A~ Act re-peating Aliens, S.M., 1873, c.h3.

15. The Taw of Froperty Act. R.S.N.B., 1952, c.177, =.9.

].6. :;OAD’ | )]l y (‘ 1“0

17. P.C. No, 2420, 1943 Canada Gazette, Mo, 17, p.169).

18, S.A., 194, c. 1) becoming the Communal Property Act,
(‘).Ao’ 10157' Co]().
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law to control the sale of Crown lands to aliens was promul-

gated.19

Saskatchewan has a Bill of Rights dating from l9h7520

section 10 of which provides that anyone is entitled to hold

land without discrimination because of, inter alia, national

origin. One wonders whét the real effect of this is when one
considers thaﬁ there is authority for the view that 'national
origin' does not include ‘nationality' in the case of a law

protecting one from discrimination.,?t

Originating in 185h,vthe 1967 Real Property Act of Nova
22

Scotia™™ follows the federal laws permitting aliens to hold
land in that province. Nova Scotia was the first province to
pass legislation compelling non-residents ﬁo disclose their
holdings of land in a special register;23

Prince Edward Iéland,.because of its unique circumstances,
is the province with the earliest and greatest restrictions on
the acquisition of land'by non-islanders. The restrictions date
from 1859 when legislation was passed abolishing the old common
law disabilities pertaining‘tovaliens holding land. Aliens

were permitted to hold up to 200 acrés.ZLP In 1939 a statute was

passed forbidding aliens from holding more than 200 acres

19. The_ Public Lands_ Amendment Act, R.S.A., 1973, c.297

20. Bill of Right=. 35.5., 1947, c.35, now The Saskatchewan Bill
of Rirhts, M.5.5., 1965, c.373, s.9. T

21. knndon_ﬁprough of Faling v. Race Relations Bd. /1972/
“ QCQ 3,;7)0

22. DLS.NLS., 1007, ¢.26), s5s.1 & 2, : _

23.  The 1Lond Holdines NDisclosure Act, S5.N.S., 1967, c.13,

2he  An Act to enable nliens to hold real estate, P.E.I., 1859,
’f)). Vi(‘.o, C;.[&.
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without the consent of the Lt. Governor in Council.25 In

1964 this was reduced to a holding of 10 acres and 5 chains
26

of shore frontage. (Prince Edward Island will be discussed
below as a special case). |

The province of Newfoundland gave foreigners equal -
rights to hold land in 1900.°%7 No legislation covering
pfivately held land exists today after the above legislation

8 From 1941 no grants of Crown land

29

was repealed in 1952.2

may be made to non-residents.,

25. Real Proper‘ty ACt, S.POEOI.’ 1931+, COLPI&, Sol}o; R.S.P.E.I.,
1951, ¢c.138, s.3.

26. SOPCE.I.’ 1()61&' C.27, Solo

27. An Act to confer certain rights on Aliens, S. Nfld., 1900
(?nd sess.)., Ce7.

28, The Revised Statutes Act, S. Nfld., 1952, No. 72, s.3(2).

29, Crown Lands (Amendment] Act, S. Nfld., 1971, No. L6.
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The Constitutional Problem

There is_a constitutional problem relatéd to the issue
of foreign ownership of Canadian 1and.‘ The problem is one of
legislative jurisdiction - that is, which arm of the legislature,
provincial or federal has jurisdiction over this issue. At
first glance, because property ahd civil rights»are within the
provincial domain, it WOuld appeaf as though the question would
fall under‘provincial jui‘isdiction.l The complicating factor,
however, is that the constitution gives the federal government
exclusive legislative authority over naturalization and aliens
and thus conceivably over fbreign investment.2
VA variety of legal opinion exists. The federal government

is said to derive its powers from certain parts of the British

North America (B.N.A.) Act namely s;9l (1A) - "public debt and

property", 5;91 (2) - "regulation of trade and commerce", s.91
(25) - "naturalization and aliens", s.95 - "immigration" and'
lastly parliament's general power to make laws for '"peace,

order and good government of Canada" - s.91. Provincial |
powers, on the other hand, derive from .92 (5) - "management
and sale of public land", s.92 (13) - "property and civil rights
in the province", s.92 (16) - "matters of a merely local or

private nature", s.,95 - gives concurrent power over immigration

‘into the province and lastly s.109 - natural resources.

1.  DBritish North America Act, 1867, 30-31 Vict., c.3 (U.K,)
7,07 (T7)7 3ee alno Jalter v, A.G. for Albe;ta. /{9627 ’
10,0, 383, 66 UVR.STT, 3 DR (39T T V

2. Ibid., 5.9 (25).
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It could be argued that because parliament has exclusive
authority to allow or refuse an alien to enter'Canada-or to
place conditions on his_entry, that the Federal authoritiee'
power precludes any provincial government from haﬁing
jurisdiction to regulate foreign'investment.3 The Oriental'
discrimination cases at the turn of the century are authority
for parliament having exclusive.jurisdiction to legislate as
to the rights and disabilities of aliens and naturalized
persons.LP This view has furthervsupport from the case of

A G. for Ontario v. Reciprocal Insurers5 which held that if

federal legis latlon touched the rlghto and disabilities of

Waliens and confllcted with provincial legislation then the

latter would, to the extent of such conflict, be legally
ineffective.

Mr. Justice Rand in the case of Winner v. S.M.T. and A.G.,

for New Brunswick,6 discussed the orlental discrimination

cases (supra) and attempted to reconcile an apparent contra-

diction between Bryden's caLseLP and the Tommy Homma case.h The

latter case involved the question of a province's rlght to
deny the provincial franchise to Japanese persons, whether

naturalized or not. The court held in that case that such

3. A. G. For Canada v. aln /19067 A.C. 542,

he  TmionTolliery To. v. Bryden /18997 A.C. 520, GCunningham
and K.G. Tor P. e v. Tommy Homma and A.G. Fnr Canaia,
/19037 A, 00 T51, Re the Coal Mines Reculation Act anAd
Amnndment Act, (lUOA) 10 B.C. R, I08, uons=inm v. The
{1nr CI9LLY 42 S.C.R. LLO. See be101 the distinction
Fataeen the Pryden 1nd Tommy Homma cases p.lh.

5, /|qu7,‘\(* "{’57' ( ;')T‘ﬁ’r"m

e /17’17 3.C.H Q§7, (1951) L D.L.R. 5?9.
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legislation was intra vires the provincial government.

Bryden's case involved the right of Chinese, naturalized or
not to work in B.C. coal mines. The law was held to be

ultra vires.

Rand J. stated that "the incidents of status must be
distinguished from elements or attributes necessarily

involved in status itself."7 The learned judge held that

Tommy Homma involved the incidents of status while Bryden
involved status itself. In Bryden the legislation touched
on one of his "essential rights" and thus the legislation

was ultra vires. Alienage is a status and so within

parliament's jurisdiction. Tommy Homma, because it touched

only the incidents of status was intra vires the provincial

legislature.

It has been suggested by one learned writer that if
the above analysis is corréct,-one must decide what class
acqﬁiring property falls into in order to decide if provincial
legislation depriving an alien of the right to acquire land |
is tra vire .8 In the light of Morgan'59 caze we know now
that provincial legislatures may vary the capacity of Canadian

citizens to acquire property and therefore it is possible to

assume that the right to acquire property is not "as essential

7. Wdinper v. S.M.T. and A.G, for New Brunswick /1951/
S.CR. 327 At p.olo. )

8. Spencer, J., The Alien Landowner in Canada, (1973) 51
f’an, Rar Rev, 350 At 107, i

9« lorgan and Jacobson v. A.G. for Prince Fdward Island.
19767 5.0 R 36T,
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right forming part of status itself." Thus provinces

‘arguably have jurisdiction over the acquisition of land.

A counter argumentidan be attempted by drawing an
analogy between an alien and a federally incorporated
corporation. It has been held by the Privy Council that the
provinces have no power to directly limit the capacity of such
a dominion corporation.lo If provinces could not forbid a
dominion corporation td hold land, similarly tﬁey could not
prevent an alien from doing so either. A dominion corpora-
tidn's rights are thus, arguably,'similar to a non-reéident
Canadian or an alien who has been given rights by parliament.11

The Supreme Court of Canada held in 1969 that provincial

legislation concerning the ownership of land within the

~ province is valid by virtue of s.92 (13) of the B.N.A. Act

(property and civil rights in the province).lg ‘The court further
held that such legislation is wvalid unless i£ can be placed
within a subject specifically enumerated in s.91 of the

B.N.A. Act which is within the exclusive jurisdiction of

parliament.

12

MWalter's case™™ concerned the constitutional validity of

10.  John Deer Plow Co. v. Wharton. /1915/ A.C. 330.

11. Tt has been held however that it is within the competency
of provinces to preclude a Dominion corporation from
acaniring and holding land in a province by e.r. a
Mortmain Act -~ see Great West Saddlery Co. Ltd. v. The
King and A. G. for Canada. /19127 2 A.C. 9l at p.119."
See however orcan's case infra p.26,

12, ¥alter v. A.G. AlBerta. /I19697 3.C.R. 383 at p.389,
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The Communal Property Act of Alberta.l3 The Act was designed

o preVent the growth of Hutterite communities within the

province. The Appellants argued that the legislation concerned

‘religion and was therefore beyond the legislative powers of a

province. The province argued that the legislation concerned
property within Alberta and was nothing more than a means of
controlling the way land was held. The'Supreme Court upheld
14

both the trial judge and the appeal court uéing a restrictive
interpretation. It held that the pufpose of the legislation
was economic, related to property and civil rights and was not
an intérference with freedom of religion. One wonders why,

if the aim of the legislature was to restrict certain types

of land holdings, it was necessary to expressly refer to

Hutterites in the definition section.15 For our purposes,

however, this is further reinforcement . for the view that the
provinces have extensive powers over land acquisition by virtue

of 5.92 (13) of the B.N.A. Act.

Under the sections of the B.N.A. Act which allocate

power to the provinces, certain measures could be taken by the

" provinces which would not raise constitutional problems. The

provinces are quite within their rights to pass laws assuring
public access to prime recreational areas - beaches for example

by means of public easements. Provinces could purchase or

1-‘, !f‘,_r;./’\.’ 1‘?)55, CQI}Z.

]‘,lo i{[i()()(,f r;.(‘vopo 3;“; nt po

15. The Communal. Property Act, R.5.A., 1955, c.42, s.2
(A and WY, B
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expropriate land for public use as well as introduce differential
tax structures so that local lahdowners using their land for
specific purposes (usually agriculture) woﬁld»not have to bear
the burden of increased propérty assessments resulting from
nonfresident purchases. |

It would also be conceivable to restrict possible corporate
land holdings or for the provinces to éstablish non-discriminatory
minimum maintenance standards for landowners with the levying
- of compensation payments on those not meeting the standards.
-Perhéps the most effective step a province could take

58 these

- would be to draw up land use and zoning control laws.
laws would ensure that prime agricultural land would not end up
as the playground for wealthy foreigners. It would also ensure
that foreigners could not determine how and where Cénadian
urban centres would spread. Provinces could also insist on
foreign purchasers disclosing their citizenship and reSidence,
thereby monitoring land acquisitions.

In diécussing the constitﬁtional issues involved in
fqreigners acquiring land in Canada we should study the

16

Canadian Citizensﬁip Act™" which was passed by Parliament by

virtue of s.91 (25) of the B.N.A. Act. Section 24 of this

Act has now been amended but in its original form it was

derived from the British Naturalization.Act.17 The original

15a. For{exnmplo the B.C. Land Commission Act, 5.RB.C., 1973,
(‘ol)c .

16, How 5.C., 1974-75-75, ¢.108.

17. 1870, 33 Vie., c.lh (U.K.)
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form of s.24 was to the effect that -
(1) Real and Personal'property of every description

may be taken, acquired, held and disposed of by

an alien in the same manner in all respects as

by a naturalborn Canadian citizeén; and a title

to real and personal property of every description

may be derived through, for or in succession to an

alien in the same manner in all respects as though,

for or in succession to a natural-born Canadian

citizen.

This section, which gave aliens the same rights as

Canadians with regard to property and thus removed the
common law disabilities of foreigners, was amended by the
new Citizenship Ac .18 Section 33 (1) of the latter Act
repeats s.24 (gupra) but goes on in further subsections to
acknowledge the jurisdiction of the provinces to legislate
over foreign investment in land as part of "real property
and civil rights." The federal Parliament has no power to
delegate legislative authorities to provincial legislatures19
and so the new sections confirm existing powers and remove
any. contradiction from the statute books. These sub-
sections were asked for by almost all the provincial premiers
at the 1973 Federal-Provincial Meeting of First Ministers.zo

Section 33 (2) gives the Lieutenant Governor in Council

.

1%. Thr Canadian Citizenship Act. S.C.,197,4-75-76.
IS KU - |

19, The A.G. of Nova Scotin ve A, G. of Canada. /1251
Sl Re 3L, /;1(15(17 hoDJ R, 3()9;'““”°“' T

20, e.m. ROL, PUELT. and Saskatchewan, cee Federal—

Provinecinal Conference of First Ministers, Nthawa,
ltay 23-05, 1073,
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of a province the power to -

prohibit and annul or in any manner restrict the taking
or acquisition directly or indirectly of, or in the
succession to, any interest in real property located in
the province by persons who are not Canadian citizens
or by corporations or associations that, in the opinion
of the Lieutenant Governor in Council...are effectively
controlled by persons who are not Canadian citizens.

Subsection 3 gives the Lieutenant Governor in Council of a

province the power to make regulations (not statutes) which

would apply to that province for the purposes of determining

what constitutes - a direct or indirect taking or acquisition
of any interest in real property, effective control of a
corporation or association that is not Canadian, as well as
what constitutes an association. Sanctions for persons not
complying with the provincial laws made under power df
s«33 (2) are provided under 5433 (L),

It appears, therefore, thaﬁ provinces are able to pass
laws restricting the sale of real property to foréigners.
The provincial legislatures are still limited to the extent
that they cannot pass laws which conflict with Canada's
international legal obligations or which hinder foreign
states wishing to acquire land for the purpose of consulatés
and embassies. Aliené cannot be discriminated against on the
basis of their different nationalities and pfovinces may not’
discriminate apainst bona fide landed immigrants who intend
becoming citizens, |

With rerard to Canada's international obligations one
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can cite as an example The Spanish Treaty Act21 which extends

to the citizens of Canada and Spain the same rights in commerce
as enjoyed by each other's citizens. "Another example is
Canada's treaty with Jépan.22

In treaties providing for "most favoured nation" treat-
ment with resard to’the rights of the citizens of the other
state, within Canada, a restrictive measure could give rise to
a breach of a treaty of this nature if a law discriminates
against such citizens. 1If the legislation discfiminates
against all foreigners, -no breach will occur. |

A further consideration is that of general international
law, ‘It hns been held that if a country admits foreign
investment it is bound to extend the protection of law to such

23

investors. Similarly with regard to past and present foreign

investments the 0.E.C.D., Draft Convention on the Protection of

Foreirn Property deems it to be a breach of obligation if the

exercise of on alien's right to use and enjoy property is
impaired by a discriminatory measure.zh The Convention lays
down that a state is permitted to expropriate the property of

foreigners if "the measures are taken in the public interest

2. S5.C., 1928, 18-19 Geo. V, c.,9.

22.  Japaneze Treaty Act. S5.C., 1913, c.27.

23. The Bareelonna Traction, Lirht and Fower Co. Ltd.
I.Code Repe 1970 po3., para. 33.

2L,  Orpanizalbion for Eeonomic Co-operation and Development
Droaft Convention of 1957 on the T'rotectinn ol Toreicn
Property, Paris, 1957. A draft convention while not
TeralTy bindine does neverthelesz have percuazive force
over tLhe development of Canadian policy. )
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and under due process of law...."25 Such measures must also be
taken in good faith and in a non-discriminatory manner.,

As has been pointed out, this Draft Convention seems to
rule out "any kind of 'Canadianization' of foreign enterprises
already established in Canada."26 Under customary international
law it has long been an accepted principle that all expropriations
must be compensated for fully; pfomptly‘and effectively.
Presumably any expropriation as part of 'Canadianization' would
be lawful if it was in the public interest, not discriminaﬁory
and full compensation was paid;26a

In 1974 the General Assembly of the United Nations adopted

a resolution on the Declaration on the Establishment of a New

International FEconomic Order.27 A Charter of Economicrﬂights

and Dnties of»Stabe327a

was adopted thereunder, article 2 of

25.. 0.F.C.D, op. cit., art.3.

26. Arnett, E.J. Ganadian Repulation of Foreipgn Investment:
The Legal Parameters. (1972) 50 Can. Bar Rev., 213 at 236.

26a., “hite, G., Nationalization in International Law, London,
Stevens 1961, - - '

27. U.N., Doc. A/Res/3201 §5—VI) 9 May 197L.

27a. U.N. Doc. A/Res/3281 (XXIX) Dec. 12, 1974. In the case of
General Assembly resolutions preceding the Declaration of
the Establishment of a New International Economic Order,
e.g. Res/3171 (XXVIII) 5 Feb. 1974, the right of a state
to. nationalize foreign owned property was recognized. In
these resolutions the duty of the nationalizing state to
make compensation was reiterated. Under the New Inter-
national Economic Order declaration not only was this duty
"repeated, it was stipulated that in the case of Third
World ntates the nationalized party owed the state a duty
to compensate it. In this context the Charter (supra)
seems to be more conservative in that it omits this
rever-oe compensation while repeating the standard
compensation clause.
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which reiterated the right of every state -

to nationalize, expropriate or transfer ownership of

foreign property in which case appropriate compensation

should be paid by the State adopting such measures,

taking into account its relevant laws and regulations

and gllkciggumstances that the State considers

pertinent.
The section continues to provide for the use of domestic law of
the nationalizing State in the case of a controversy over the
question of compensation. Other means of settlement will only
be used if it is "freely and mutually agreed by all states
concerned."zg
Most capital exporting states voted against the Charter.BO
Its provisions are now the latest view of the majority of United
Nations Membersvand while not having the force of law lend support
to Canada's right to interfere with the rights which aliens
already have in Canadian land.

The interesting question 6f whether a province is permitted
to discriminate between Canadian citizens on the baéis of their

residence in a particular province was at issue in the Prince

Edward Island (P.E.T.) case of Morgan and Jacobcon v. A.G. for

P.FE.I. (hereinafter called Morgan's case).31 In the discussion

of this case we must keep in mind that judgment was delivered
before the new Canadian Citizenship Act was passed.

As stated above, the laws of P,E,I. have gone further than

32

those of any other province. The section challenged in

-

Jo Article 2 (2)(c). Re~/3281 (XXTX) Dec. 12, 1274,
20, Thid, ,

. ¥or example The 1,3.A., U,K., The Faderal Rerublic of
firrmancr, Belrium, Denmark and Luxembourp. Canads abstained.
31, /19767 2 5.C.R. 350,

32 3ee p.7 (cunra).
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ﬁ:; Morgan's case was section 3 of the Real Property Act.?? This

section is to the effect that . a non-resident of P.E.I. cannot
acquire, directly or indirectly, any real property in P.E.I.
exceediﬁg ten acres or having a shore frontage exceeding five
chains without permission df the Lieutenant Governor in Council.32+
The plaintiffs in Morgan's case were U.S. citizens and
residents, who wished to‘purchase land in P.E.I. They sought

to have section 3 of the Act declared ultra vires the

provincial legislature.

The Supreme Court of P.E.I. (in banco) rejected the
plaintiff'é contentions which were threefold. The plaintiffs
sought to show that the legislation was, in pith and substance,
legislation in relation to aliens, that section 3 conflicted

35

with the Canadian Citigenship Act and finally that the section

conflicted with a treaty between Canada and the United States.
The Court held that section 3 made residence and not
alienage the criterion for the holding of land in P.E.I. and

therefore did not encroach on federal powers. Section 24 of the

Canadian Citizenship Act was declared to "merely purport(s) to
confer on an alien the same rights as are ehjoyed by a Canadian
citizen." The matter of the international treaty was summarily
disposed of by declaring that it only enabled aliens to inherit

real estate or the gains therefrom.

ey s

33 ReBLPURLTL, 198), 132 as amended by R.G.PL.R.T. 1072,
(‘."”’ el . mon V?.."?.T‘J";.T., l_()'//p, C.R-‘,’;,o

3he Oririnally the limit was 200 acres, 1.3.7.%.1., 106AL,
Ce?7y 7ol reduced the limitation to 10 acres.

35, R.35.0., 1970, c. e-19, =.2, (as it then waz).

O)
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In the Supreme Court of Canada,36 Chief Justice Laskin
confirmed the decision of the Supreme Court of P.E.I. 1In
answer to the allegation that if some citizens or aliens are
disadvantaged, compared to fesidents of the province, the
legislation is in pith and substénce in rélation to citizenship

and aliens and thus ultra vires, the Chief Justice said: "I do

not agree with this characterization, and I do not think it is
supportable either in principle or under any case law. MNo one
is prevented by Prince Edward Island legislation from entering
the province and from taking up residence there.' Absentee
ownership of land in a province is a matter of legitimate
provincial concern and, in the case of Prince Edward Island,
history adds_fofce to this aspect of its authority over its
terfitory."37 | |

The plaintiffs argued, citing the cases of Bryden and

38

Tommy Homma as authority, that every Canadian citizen has the

capacity to remain and work in any province, such capacity

being derived from citizenship which no province may interfere

39 as

with. Citing Walter v. Attorney General of Alberta a

precedent giving the provinces the right to determine who can
hold land and the extent to which such land can be held, if

held communally, the learned Chief Justice stated that if a

36. /19767 2 S.C.R. 350,
3;; Ll’lui_., ot 1)0358.
38. DLee footnote 4 - supra.
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province had such power "it is difficult to see why the proﬁihce
could not equélly determine the extent of permitted holdings on
the basis of residence,"*"

To back up the provinces rights under s¢92 (13) of the
B.N.A. Act and in an attempt to reconcile the apparent

contradiction between parliament's jurisdiction over aliens and

the provinces jurisdiction over real property, Chief Justice

‘Laskin stated that -

(L)egislation of a province dealing with

the capacity of a person, whether alien or
infant or other, to hold land in the province
is legislation in an aspect open to the
province hecauce it iz directly concerned
with a matter in relation to which the
province has competence., Simply because

it is for Parliament to lepislate in relation
to aliens does not mean that it alone can
give an alien capacity to buy or hold land

in a province or take it by devise or by
descent. HNo doubt, Parliament alone may
withhold or deny capacity of an alien to

hold land or deny capacity to an alien in

any other respect, but if it does not, I

see no ground upon which provincial
legislation recognizing capacity in respect
of the hO]dlnF of land can be held

invalid.h

Section 2 of the Canadian Citizenship Act (as it then was)

‘was an affirmative exercise of Parliament's power over aliens.

Does this mean that a province must treat non-resident aliens

0. Hnrﬁﬁ% and_Jnacobzon v. A.G. for P.E.I., op. cit.,
at )
[»Llo Ibldo’ at p.359.
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(and citizens) on the same basis as resident aliens (and

citizens). The court held that the Canadian Citizenship Act

does not give either aliens or citizens immunity from
provincial legislation "simply because it may affect one class

more than :1r1othe:r'."b‘2

- Such provincial legislation would only
be invalid if it struck at the general capacity of aliens or

naturalized persons.

The learned Chief Justice concluded that the residence
requirement of the statute in question did not destroy the
general capacity of a non—resident alien or citizen. The
statute was related to a competent provincial object (land
holding) and no provincial borders weré sealed off. |

Eefore concluding,the‘court touched upon the analogy of
aliens to federally-incorporated companies.l’3 It was held
that unless their capacity to establish themselves as viable
corporate entities was prevented, such federallyvincofporabed
companies have noAspecial advantages over provincial corporations
simply because of their federal incorporation.hh

The Supreme Court decision in Morgan's case is signifiéant
in that it affirms the right of provinces to legislate.over
non-resident land holdings under the head of property and civil

rights. The conflict between s.92 (13) and s.91 (25) has been

e

2., Morgan and .Jacobron v. A.G. for P,E.I., op. cit., p.36L,
1.3, Tee -npra at p.1lh,

!;lg-o T]()‘[‘f"w:\:’)ﬂtﬂt]d .TnCﬁbf!!)n Ve A.Go fOI“ P.E’I.’ .Op. Ci.to, at

7

Tﬁt?ﬁlk - ’;‘
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solved by adknowledging parliament's jurisdiction over the

general capacity of aliens. Provinces may pass laws related

to a competent provincial object as long as they do not interfere

with this general capacity. An example of the latter would be
the sealing off of borders so as not to allow an alien to
become a resident. Provinces have the power, therefore, to
pass legislation concerning land held by non-residents, both
aliens and Canadian citizens.

» The decision of the Morgan case lent added weight to the
already heavy pressure being exerted on the Federal Government

to ameénd the Canadian Citizenship Act. It could be argued now

that s.33 of the new Act is a potential limitation on the
"general capacity of aliens" and that any future provincial
legislation barring aliens absolutely or within limits from

acquiring land is constitutionally sound.
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Federal Law

1A

As stated above, the Canadian Citizenship Act™™ has been

amended to grant the Lieutenant Governor of each province

the authority to make regulatibns concérning the rights of
aliens over land within each province. Provinces also have
legislative powers over this subject because of s.92 (13)

of the B.N.A. Act. In addition to these legislative powers
held by the provinces, the Federal Government still exercises
some control over foreigners investing in.Canadian real

estate by means of the Foreign Investment Review Act.l

(Hereinafter referred to as the Act). The discussion of the
Act (below) will be limited to its application to real estate
acquisitions.lb | _ |

Phase I of the Act, which is designed to proﬁide the
Canadian government with legal authority to review the
acquisition of existing businesses by non-eligible persons
came into effect on April 9, 1974. Phase II, relating to
the creation of new businesses in Canada and the expansion
of existing unrelated business by non-eligible persons took
effect on October 15, 1975.

Sectibn 3 (1) defines a non-eligible person as one who

is neither a Canadian citizen nor a landed immigrant as

defined in the Immipgration Act. A Canadian citizen who is

not ordinarily resident in Canada and a landed immigrant who

]:'i. S'C., 197’1"‘75"76, (‘..103, 50330

"o .ﬂv.C., 1(‘73’ Co’l{)t

lb. 3ee further . Hnbart, 5. McFadyen, Fednral Tarislation
on Foroirn (vmer=hip: Foreign Tnvestment “ontrolc and
Real Tiitate, in Foreirn Investment in Land-Alternative
Tontrol= (1076) pohl at pp.h9-51.
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has been ordinarily resident in Canada for more than one year
after the time at which he first became eligible to apply for
Canadian citizenship are also non~eligible persons.

Aside from the above pérsons the following éntities are
also non—eligible peréons ~.1) a foreign goVernment or agency
thereof and 2) a corporation (wherever ihcorporated) that is
controlled in any manner that results in control in fact by a
non-eligible person(s).2

3

The Act also contains a number of rebuttable presumptions

- in connection with corporations.h If 25% or more of the voting

shares of a public company or LO% or more -of the voting sharés
of a private company are owned by nonéeligible persons, the
company is presumed to be a non-eligible person. Section 3 (2)
goes on to include a corporation where any one non-eligible
person owns 5% or more of its voting shares, or where any one
foreign government or oﬁe corporation incorporated outside
Canada owns 5% or more of the voting shares. Finally, a
company with more than 50% of its voting shareé owned by
non-eligible persons is irrebuttably deemed to be a non-
eligible person. |

The policy of the Foreign Investment Review Agency (the

Agency) established under the Act,5 is not to prohibit foreign

Ze 5

3 (1).
3. _S-B (2)-
Iy see also s.b4 (1).
5 Sele
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investment but to review it and thereafter to determine if the
proposed investment will be of significant benefit to Canada.

The Act is not designed to affect or control all foreign

‘investment in Canada but applies only to the acquisition of

Canadian business enterprises. |
The Act defines a "business enterprise" as any undertaking

or enterprise carried on in anticipation of profit.6 This is
a very broad definition, broad enough in fact to include
practically all réal estéte transactions. Some parts of the
Act, however are specifically drafted so as to exclude real
estate. Section 5 (1)(c) exempts from review any business
enterprice, the gross assets of which do not exceed $250,000
and the gross revenue of_which do not exceed $3,000,000.

| The acquisition of raw land is excluded from control
under the Act. It is stated that if a person or corporation
acquires and holds land, with the intention of disposing of
it or not, he (it) does not by reason only of the holding of
the land and the expenditure of funds to maintain the land in
the condition in which it was acquired or to improve the land
for the personal use and.enjoyment of the person holding it

7

- Section 3 (6)(g) of the Act states that any part of a
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business that is capable of being carried on as a separate

business, is a Canadian business enterprise if the business

of which it is a part is a Canadian business enterprise.

Thus if a chporation owns two office buildings and each is
capable of being owned and dperated independently, the sale
of either would amount to the sale of a Canadian-businéss
and thus would be subject to review before a non—eligible
person may acquire it.

A non-eligible person musﬁ give notice in writing.to

the Agency, setting out inter alia, information about himself,

the Canadian business and his plans for it.8 The Agency then
fecommends,either allowance or disallowance of the transaction
to the Minister of Industry, Trade and Commerce who in turn
makes a recommendation to the Canadian Cabinet which makes the
final decision.’

If the real estate transaction is considered to be an
acquisition of a business, it will be considered generally
on the grounds of whether an acquisition of control of the
Canadian business or the establishment of any new business is
of significant benefit to Canada.10

The Agency, to help a non-eligible person decide whether

he is acquiring real estate which will be considered to be a

8. .8, and Foreirn Investment Review Regulations, P,C,
1077-A04 of 10 Farch, 1977, SOR/77-226, Schedules I and
TT, Cannda fazette Part II, Vol., 111, no.H, p.l479,
10 Mareh 1777, ’

. ~. 10,

10. =.2 (2), =ee below p.Al et_seq.
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Canadian business enterprise, issued a set of guidelines.ll
As stated in the introductioh to the guidelines, they do not
have the force of law and are not necessarily conclusive.
They are to serve as a guidé and are subject to change.

The guideline outlines the factors which may indicate
whether a non-eligible person who acquires control of real
estate is or is not acquiring‘control of a Canadian business

enterprise. These factors include the nature of the property,

- the circumstances relating to the transferor of the property,

and the circumstances relating to the transferee. The scale
of the property may also be an important factor.

The guidelines distinguish business property from
circulating assets. The former may tend to 5e associated with
the acqﬁisition of a business while the latter may not tend to
do so. Rental property is included ﬁnder business property.
It is stated that "(T)he activity of earning rents from real
estate on an economically of commercially significant scale
usualiyvinvolves elements that are associated with the
carrying on of a business, and the acquisition of such a
property is the acquisition of ‘a business." '"For the purpose
of these guidelines, the activity of earning rents from real
estate is deemed to be on an economically or commercially

significant scale if either the gross value of the property

11, Gannda Gazette Part 1, Vol. 108, no. 14, p.1.,01, April 6,
197l iamued by the Mininter of Industry, Trade and
Commevce under anthority of s.4 (2) of the Act,
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from which rents are deri#ed, or the consideration given or
to be given in respect of its acquisition, exceeds $10;OOO,OOO_."12
The Agency has informed the writer that the acquisition of
certain commercial propertiés such as apartment buildings,
shopping centres and office buildings, when the tenants lease
space under léng term'ieases may not be Canadian business
enterprises. To determine whether in fact they are or not the
following unofficial guidelines are followed by the Agency.
If the rentable area of the property to be purchased is under
250,000 square feet and if the total purchase price is less
than $10,000,000, the property is not considered to be a
Canadian bﬁsiness_enterprise. If, however, the rentable area
is over 250,000 squafe feet and/orvthe total sale price is
over $10,000,000 the propertvaill‘be considered to be a
Canadian business enterprise.

13

With regard to raw land, it is not usually considered
to be a business enterprise, though such a purchase may be
reviewable if the acquisition of such land and the subsequent
development thereof was the initial stage of the non—eligiblé
person starting a development business in Canada. In this

case the acquisition would be considered to be the establishment

of a new business in Canada and therefore reviewable. If,

12, Guideline~, op. cit.
13. Toreipgn Investment Review Act, op. cit., p.3. (9).
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howéver, this was the only development proposed by the non-
eligible person in Canada he wbuld be permitted to buy the
land, develop it and subsequently sell it to an acceptable
Buyer without submitting thé proposal for review. If the
seller of raw land was in the business of trading in land,
the acquisition of the land might be the acquisition of a
business and thus reviewable if the land acquired constituted
all or the greater part of the assets of the vendor.
Similarly'in the case of the acquiéition of commercial
property the acquisition couldlbe reviewable even if the rental
area is under 250,000 square feet and the total price is less

than $10,000,000, if the property constitutes all or most of

the assets of the seller, and if such a seller was in the

business of buying and leasing rental property.

The acquisition of a farm is generally considered to be

the acquisition of a Canadian business enterprise. If the

non-eligible person, however, intendé to lease the farm back
to the seller or to a Canadian and if»under such lease the
noﬁ~eligible person haé no control over the business opefation
of the farm, such investment will be considered to be a
paSsive,investment and not the acquisition of control ofva
Canadian business enterprise as the business will be carried
on by a Canadian. Farm land per se is treated as raw land.

Thus, generally spcaking if the value of the consideration

is less than $10,000,000 (a circulating asset under the real
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estate guidelines) and commercially passive it will not be
reviéwablé. As seen above the Agency may also review‘the
intentibns of both transferor and transferee with respect
to the real estate_befdre iésuing a decision as to the
permissability of the proposed transaction;

If the transferor is a'corporation; a transaction may
be associated with the transfer of a business. The Agency
may also take into account the seller?s undertaking to invest
the procéeds of such a sale in new industrial and commercial
projects in Canada.lh The Guidelines also add that the use
made of the property by the transferee is relevant. (See
above). If no change is made as to the use of the property
the transfer will tend not to be associated with the acquisition
of a business. For example, the conversion of an apartment
building to a condominium may ténd to be regarded as thé
acquisition of a business. If however the apartments were
continued to be used as rental accomodation it would not be
reviewable.

If the proposed real estate transaction is construed as
the acquisition of a business enterprise, the Agency will
decide whether or not it is one which is likely to be of

significant benefit to Canada.ls The Act sets out five

15 5.2 (2

1. s.2 §2g(a) and s.11 of the Act.
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factors to be looked at in determining whether or not the
acquisition of such a business enterprise by a non-eligible

person is likely to benefit Canada. It appears that the

Cabinet has no general discretion and these five factors are

16

the sole criteria.
The first criterion concerns the effect of the

acquisition on economic activity in Canada including, inter

'Elié’ the effect on employment, resource processing, utilization

of parts, components and services produced in Canada and on
goods exported from Canada.17 It has long been recognized that‘
most real estate transactions are neutral in their effects on
the economy and thus if a seller undertook to USe‘the proceeds
from the sale so as to benefit Canada the Agency would
normally accept this.l8 A ndn—eligible purchaser presumably
would be required to demonstrate how this purchase would
benefit Canada. |

The second factor looked at is the degree and significance
_6f participation by Canadians in the enterprise.lg' Thus a
purchaser could show that he planned to construct a building
or housing which was to be built by a Canadian construction

firm.

1A, Golden, A.7., Real Fnatate Acquisitions Ilnder Foreirn
Inve-tment, Reviny Kct ol Canada. (1975) 10 Rea roperty,
Probate and Tru~t Journal 395 at p..400.

17. Foreign Tnvantment Review Act, op. cit., s.2 (2)(a).

19, S e np. © it. at OO,

19,  Fopreign Investmont Review Act, op. cit., =.2 (2)(b).
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Thirdly the Agency will look at "the effect of the

)

acquisition or establishment on competition within any
industry or industries in Canada,"zo as well as the
technological development that will be made_as a result of
the acquisition ofbcontrol of an existing business or the

establishment of a new one.<t

Lastly "the compatability of
the acquisition or establishment with national industrial
and economic policies, taking inﬁo consideration industrial
and economic policy objectives‘enunciated by the government
or.legislature of any province likely to be significantly
affected by the aéquisitioh or establishment."??

This final criterion seems to be deéigned to ensure that
foreign owners will cooperate in achieving‘policies laid

down by the governments.23 Thus with the shortage of reasonably

20. Op. cit., 5.2 (2;(d).
210 lhldo’ 7-1 (?)(C .
224 Ibldq’ Sl (?)(9)

23. On May 6, 1975 the Honourable Alastair Gillespie, then
Minister responsible for the administration of the Act
said in answer to a quention asked before the House of
Commons Standing Committee on Flnance, Trade and Economic
Affairs that -

(t)he criteria in the Act do not readily lend them-
selves to real estate transactions, except for one
particular criterion the fifth orlterion, which
concerns itself with the compatability of a trans-
action with national economic objectives and pro-
vineial industrial and eccornomic policiess Recopnizing
the importance of rental accomodation at a reaconable
cnct todavy, we have decided that the main thrust to
thare criteria will be on that last item that I have
ju-t. mantioned., Tn the meantime, we will take a good
lanl at, the operation of the real ectnte inductry,
particularly as it applies to rental real ectate,

o)
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priced apartments it is highly likely that an assurance by
the purchaser that he will construct such apartments will be
regarded as a significant benefit to Canada.

As stated above a non—éligible purchaser must file an
application with the Agency.zh It is possible for the Agency
to negotiate with the applicant and if the latter should make
an undertaking with regard to the land this would form terms
of a contract beﬁween the purchaser and Her Majesty in right
of Canada.25 Should a buyer enter into such a contract and
thereafter not comply with its provisions, sanctions contained
in the Act could be applied.26

Sections‘l9—27 of the Act set out the sanctions which
may be visited upon a non-eligible person in case‘of non-
compliance with the Act. Where the Minister has reasonable
and probably grounds to believe that a non-eligible person
either proposes to acquire control of a Canadian business

enterprise or establish a new one in Canada, or has actually

done either of these two and no notice of the proposed

- investment was given to the Agency, the Minister may demand

that the non-eligible person give notice in writing of the

27

(proposed) investment.
If a non-eligible person(s) has made an actual investment

in circumstances in which 1) the Minister has made a demand

2h. Fornign Tnvestment Review Act, op. cit., =.8 (1) and (2).
25. Thid., "=TT.

26. THid., nn.21 & 22,

27. Tbid., =.8& (3).
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under section 8 (3) and éuch has not been complied with,
or 2) the Cabinet has refused to allow the investment, or
3) although the Cabinet has allowed the investment or is.
‘deemed to have allowed it, ihe terms and conditions under
which the investment has been made vary materially from‘
“those disclosed in the original application or in‘any 6ther
information given, the Minister may apply to a superior
court which may make an order rendering the investment
nugatory. Thé court can delay the effect of the order so
as to avoid or reduce any undue hardship to any persoﬁ who
" was not involved in the investment and who did not know
that it was subject to being rendered nugatory under the
Act.28

Section 20 (2) of the Act is designed to protect the

rights of innocent third parties. The Minister may apply to
a superior court to revoke or suspend the voting rights
attached to any shares of a corporation, or order a person
to dispose of any shares or any property acquired in violation
of the Act. If such shares are held by a person putside
Canada, the court has the power to appoint a trustee to
give effect to any court order.29 '

As'well as the above steps available to the Minister,

the Act provides for criminal sanctions. These apply only to

29. Op. cit., =.20 (1).
29, ThHid .20 (3).
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non-eligible purchasers and involve fines of up to $10,000
30

It should be apparent by now that when a court order is
handed down which rénders a sale nugatory, the result may be
chaotic. Section 20 (1) allows for such an order to be made
retroactively and this could well create additional probléms
if any leases or mortgages have been entered into.

' Certain real estate brokers feel that it is unfortunate
that real estate transactions are often reviewable under the
Act. North31 gives three reasons for his regrets. Firstly,‘
he feels that the extent»of.administration'and management
required for the effeétive operation of a property should be
a relevént criterion for deciding whether the investment
property amounts to a Canadian business enterprise. He feels
that non-eligible persons taking over real estate development
companies or large areas of land for speculation or development
should be subject to review. Most foreigners, however, who
wish to invest in Canadian real estate buy one or more
investment properties as a.long-term passive investment. The
investor is therefore seeking a management-free property

earning an assured rate of interest and not a business. We

30. OEE- (‘.ito, (;.21[ (].)o

- 31. tlorth, L.J. Foreign Investinent in Canadian Real Estate,

The Resecarch and Development Fund, Appraisal Institute
of Canada, February 1977 at p.7 et. seq.
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feel, however, that this is an unwarranted criticism as
such investments will be readily allowed by the Agency
within limits.

Northfs second criticismvis that the size of the
investment is at bresent a criterion used to decide. whether
a property is a business. Large developments, e.g. shopping’
centres, he maintains, will benefit Canada in that they will
provide employment. Foreign labour should be kept out by
immigration laws. It appears that Mr. North is assuming
’that all such developments are in Canada's interests.

His final point is that all foreign investment brings
in foreign currency which is reinvested by the seller in
construction, thus providing more housing and jobs. Without
wishing to go into the debate as to the pros and cons of
foreign investment and what the pouring in of currency may
do to thé Canadian dollar and the effect on Canadian exports,

we feel that it is safe to say that not all sellers will

follow Mr. North's proposed spending plan.

Though there was talk of preparing a study to investigate
the effects of the Act on Canadian real estate, no studies
have actually been published (or in fact undertaken) by the
Agency on this point. The Agency has however poiﬁted out that

32

the Minister's announcement was drawn to the attention of

32. P37, no.?3 (supra).
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the Canadian Real Eétate Association and others known to be
actively engaged in transactions of this kind. The Agency
is unaware of any concrete evidence that the Act has
discouragéd foreign investmént in Canadian real estate.

Now that section -24 of the old Citizenship Act has been

amended to become section 33 of the new Act, the Director of
Research of the Agency has pointed out to the writer that

the Federal Government plans ﬁo propose an amendment to the
Act that would exempt from review investments in land,
including agricultural lands, which are subject to prbvincial
laWs and regulations made pursuant to the new Citizenship

Act.
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The Provinces.

Policy Questidns.

In 1975 the Federal-Provincial Committee on Foreign

Ownership of Land met in Ottawa.l The Committee discussed,

inter alia, the problems of alien land ownership in all areas
of the country. |

It was felt that the purchasing of land by foreigners
was restricting access for resident citizens to prime
recreational areas such as beaches and shorelines. As
prices rose with the increased demand by foreigners for
Canadian land the result was an increase in the subdivision
of agricultural land as well as the removal of good farmiand
from production. A further consequence of such price hikes
would mean rising property values with resultant higher tax
assessménts for local residents. |

Besides the potential conflict which exists between the
gbals and priorities of fdreign investors and Canadian
economic goals, foreign ownership is believed (as has been
pointed out)la'to bring about changes in the character of

local communities. Certain areas become populated during the

summer and for instance remain virtually deserted during the

remainder of the year.
In order to discuss the problems that are particular to

each province it is necessary to distinguish between the

1. Report to the First Ministers. Canadian Intergovernmental
‘ fonference Jecretariat, Ottawa 1975.
la. P.3, (supra).
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’effects of foreign ownership on different types of land.
It has been estimated that in Ontario 90% of the
available recreational land in some areas is held by U.S.
qitizens.2 The Onﬁarib Seléct Committee on Economic and
Cultﬁral Nationalism (1973)3 reported that no accurate
statistics exist for foreign ownership of land in thé
province. The Committee felt that, evén without such

statistics, it was accurate to say that foreign buyers with

~effective purchasing power meant that the fixed supply of

L

land would be rationed at a higher price. This would mean
higher prices for Ontarians and could not be justified by
,thé limited benefits resulting from direct foreign investment.
Such investment was not associated with job creation,
technology, market access or any other benefit to the
Canadian economy.

It was felt invfact, that foreign investment in land
would not only not bring‘benefits but would be damaging
to Northern Ontario, hinder future development and have a
negative effect on local residents.

With regard to agricultural land it was felt that the

foreign food processing giants were buying up and affecting

the farm economy. Available statistics showed a small amount

2., - Cutler, Il. Foreirn Use and Canadian Control of Our Land
and Recources. Can. Geoge J., May 1975 at p.21.

3. ApATn

1$ . Ibid .

et it
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bf farm cash receipts were made up by such firms but it was
deemed likely that they might expand.

Foreigners had over-invested and speculated in raw
suburban land. This had reéulted in the forcing up.of prices
and}the blocking of commercial development with social
objectives.5

| Most provincial studies have reached similar conclusions.
Both Manitoba and Saskatchewan were weary of the food_
processors taking over farmland. In 1975 it was estimated
that 1.3 million acres of Manitoba's 19,000,000 farmland
acres were owned by non—residents. Farm prices had risen

30% between 1972 and 1973.6 A Saskatchewan legislative

‘committee in 1973 found less than 1% of farmland was held

by foreigners with U.S. citizens holding 3% in prime

southern areas.7 This percentage seems to be rather small

and one wonders whether the legislative steps taken to halt

foreign purchases were not simply a'political move. It was
concluded that the problems were those of land use and not
ownership. ‘ ‘

The Alberta Select Committee concluded that the
provincé did not have a non-resident or non-Canadian land

ownership problem.8 Siightly more than 1% of farmland;was

5 Select Committee op. cit. «29.

6. Cutler op. cit., p.3l. » P

7.  Ibid., p.32. 0ee also Jaskatchewan Select Committee
on Foreign Investment 1974.

8. Final Report on Foreirn Investment, Report nf the Select
Commit.tee of the Lesinlative A-~sembly of Alberta on
Foreign Invenstment, Dec. 1974 at p.hh.
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found to be foreign owned.9 The provincial committee noted‘
that many steps had already been taken to discourage such
foreign investment. An example is the inability of non-
Canadian citizens or landed immigrants to obtain mortgage
loans from the Farm Cfedit.Corporation. The Small Farm
Development Program which was founded by the Canadian
Department of Agriculture pays a seller a bonus if he sells

to inter alia a Canadian citizen or landed immigrant.lo

With regard to recreational land no problem exists in
Alberta as this is mostly Crown land. The Committee
recommended ‘that all future land transactions should be
monitered so that the province would be aware of any
changing patterns. The sale of Crown land in all provinces
is restricted.

Unlike other legislative committees,that of Nova Scotia
reported that land use and not land ownership was the
problem.ll' This is surprising when one considers that in
1964 40,000,000 Americans lived within one day's drive from

Nova Scotia and owned 65% of the non-resident owned land.

9. - Report by Resource Economics Branch of the Alberta
Department of Agriculture, October, 1973. The Alberta
Select Committee on Foreign Ownership of Land 1972
estimated that former public land transfered to foreigners
amounted to .007237 of the total land of the province.

At the rate of this report (1972) 34.6% of Alberta was
privately . owned. ‘ :

10. Alberta Final Report, op. cit., p.h6. There is also a
Tax Meduection Plan for Canadians.

11. Cutler op. cit., p.26. At the Federal-Provincial
Conference op. cit. 1975 p.b, it was ectimated that 5.5%
of the total area of MNova Scotia was owned by non-
residents of the province, 36/ of them were Canadians,
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More or less 1/3rd of the total recreational shoreline is
foreign owned and in general 1,000,000 of Nova Scotia's
13,000,000 acres are foreign owned.

‘The affects of foreigﬁ ownership on farms and the
fishing industry in Nova Scotia was the subject of a 1971
Dalhousie University study by that institution's Institute
of Public Affairs. It was found that the best recreational
land was being bought by non-residents who contributed
little to the local communities. Most studies arrived at
this same conclusion, some provinces however, felt that
the summerrmigration of American citizens brought great
economic benefit to such local communities,_thereby
compensating, them for the loss of their control over the
land. The Dalhousie study also found that the best farm-
land was becoming too overpriced for agricultural purposes
aﬂd that woodlots were being withdrawn from the economy.

The Prince Edward Island report of 197312 proved to
be the only one which could produce accurate statistics on

the extent of foreign and non-resident land ownership.

These figures are derived from a 1960 study. As mentioned

in the introduction,l3 Prince Edward Island has had

legislation controlling foreign land ownership for many
years (dating from 1859).

The provincial committee of Prince Edward Island

12+ Prince Fdward Inland Royal Commission on Land,

Charlottetown, 1973.
13. p.10 supra.
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'reported that its survey showed that, by 1970, 5.13% of

~ the land mass was owned by non-residents and that the rate

14

of vaUISItlon was on the rise.

The committee noted that in 1973 230 petitions were

1LA

made under the Real Property Act for acquisitions of land

parcels greater than that allowed. Of these 87.were for
shoreline broperty. Of these the government approvéd 181
applications, was considering 17 at the time and turned
down 38. The government félt obliged to purchase land it
denied non—residents.l5 It seems that this was due to the
reasons givén by the government for such refusals. The
government turﬁed down the appliéations on the grounds that
the land wés necessary for farm consolidation schemes,
wildlife preservation schemes, park development schemes and
avoidance of speculation.l6
In its survey the committee found that island residents
felt more strongly about the use to which land was being
put than those who actually owned it. They reported that
people who used the land as weekend farmers usually
permitted the land to go to weed and that the weed then
spread to nearby cultivated land.l7' The result was that

well cultivated areas were affected as well as leaving the

14s P.E.T. Royal Commission, op. cit., p.l5.
],[],A. NOV’ RQO P E I., 1971""(:’[{"[4-.

15. 1hid., P.E.T. Royal Commission, op. cit. . 70.
18 TT]H.: p.37. y , y Op. cit., p.7

17o J'B‘]‘a-., p ’3]&0
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countryside with an undesirable appearance.

An often-heard public objection was that non—résident
cottage owners had installed fencing which restricted public
access to some beaches. Thése areas'had always been privately
owned but traditionally the public had been given access to
the‘beaches.1 } |

| The Prince Edward Island Royal Commission concluded
that two measures would cure the ills caused by non-resident
land ownership. Firstly, a general land use scheme should
be éet up. Existing farms should be maintained and

conservation encouraged. Within the overall scheme local

communities should work out details. Recreation land should

be arranged so as to allow for public access to beaches and
the development of cottages should be controlled.l9

The second step would be the idea of minimum maintenance.
This meant that owners would carry out a designated amount of
upkeep on their property each year, or alternaﬁively, pay a
substantial fee in lieu thereof.2°

Finally the committee recommended that‘once the
planning and minimum maintenance legislation was established
the restrictions on size of individual land acquisitions by

non~residents could be removed. The committee obviously

felt sure that its solution would solve the majority of

18, P.F.I. Royal Commission, op. cit., p.40.
12, 1bid., p.h8 et seq.
200 J")I'Ic, Po[;l ot, .“,(’,f!.
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problems.21 It was recommended, however, that non-
individual land acquisitions, i.e. corporations and

partnerships should be required even after this time to

- obtain consent to acquire more than 200 acres.22

In 1975 at the Federal-Provincial Committee's Report

to the First Ministers<>

it was announced that estimates
showed that more or less 6.3% of all avaiiable land in
Prince Edward Island and 11.5% of the total shore frontége
was owned by non-residents. The report went on to warn
that if land was sold at the existing rate and under
existing restrictions the first figure‘(i.e. land surface)
would jump to 25.7% by the year 2000. Without any
restrictions this figure would be 50%, 'When one considers

that Prince Edward Island has no Crown land and the

smallest land surface of all the provinces these figures

- become even more significant.

Besides these estimated figures the common complaints

‘about land purchases by non-residents were discussed. These

included the loss of access to traditional areas, loss of

farmvland, the pushing up of land prices and the subsequent

2le P,E.T. Roynl Commission, op. cit. .69,

22. Tbid., p.70. ’ » P

23. Federal-Provincial Committee on Foreign Ownership of
Land. Report to the First Ministers. Canadian
Interpovernmental Conference Secretariat. Ottawa, 1975
at p.5.
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effect on taxes, increased land subdivision and speculation
and the general loss of environmental quality.

The current figures for non-resident land ownership in

'Prince<Edward Island might seem small relatively speaking

but a closer inspection of the type and situation of the
land bwned reveals much._ZLP The island has a COastline~that
stretches 400 miles. Of this about 120 miles and more than
1/3rd of the 150 miles of prime recreational shore frontage
is owned by non-residents., %’ -
In Newfoundland the position is very different as more
than 95% of the province consists of Crown land. At the
Federal-Provincial meeting it was found that Newfoundland
was more interested in land use and development than the

nature of who actually owned the land.26 Restrictions have

been placed on the sale of Crown land to aliens since 1971.2

The province of New Brunswick has no restrictions on
the sale of land to non-residents. Similarly there are no
restrictions on the sale of Crown land which is only sold

28

to foreigners in rare cases. Between 1967 and 1972 77

parcels of Crown land were sold (a total of 3,435 acres).

2. In 1975 non-residents owned more than 100,000 of 1.4

7

million acres making up the island (+ 8% of the province).

25. See Cutler op. cit., May 1975, p.?5.

26. Federal-Provincial Committee Op. cit., p.h.
27. Gee p.l? supra.

28. Cutler op. cits., p.28.
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Of this only 3 parcels (L7 acres) were sold to Americans.
At the Report to First Ministers in 1975 it was

estimated that 31% of the total land mass of New Brunswick
was owned by non-residents df that province, while L.1% was
ownéd\by American corporations or their subsidiariés.29
AS%.of non-resident owners (individuals) were Americans,
the remainder were Canadian citizens. As in the case of
the other Maritime provinces, it‘was felt that in New
Brunswick all problems could be handled by land use
legislation. | _

| Ninety-three percent of the land making up the pfovince
of British Columbia consists of Crown land. No restrictions
exist on foreigners purchasing privately held land but Crown
land can only be disposed of to Canadian citizens or landed

30

immigrants. Since 1958 there have been no sales of

waterfront Crown land and since 1974 any person applying to
be registered as an owner of land must make a statutory
declaration stating his citizenship.Bl
Quebec's Task force on foreign investment does not go
into great detaii about foreign investment in 1and.32 Like

other provinces Quebec has few statistics on foreign land

29« Federal-Provincial Report op. cit., p.7.
30, Land Act, R.S., 1948, c.175 as amendgd.
31e ILand Registry Act S.B.C., 1974, c.}7, =.11A, Tf'2
corporabion 1n a purchaser the declaration must include
a statement as tn the nationality of each director.
32. ‘mebee, Tosk Force on Foreign Investment, 1974,
- chapter 21,
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ownership. The main concern expressed was that foreign

speculators were affecting the future of viable agriculture

land.33

We can sum up by séying that some provinces saw
foreign land ownership as being the cause of certain real
estate problems while others felt that land use was the
real probleh. These differences in finding made by
provincial committees are reflected'in the legislative

changes which were subsequently made by the provinces.

33. Tremier Levecque announced in the National Assembly on
March 6, 1979 the P.Q. government's: intention to table
leginlation designed to restrict the purchnse of
specenlatinn and farmland to resident~ of the province
of Quebec, (Montreal Gazette, March 7, 1979)
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Background and Law.*

. Four provinces have extensive legislation governing the
transfer of land to foreigners. Two different approaches
have been taken With regardhto this legislation, Saskatchewan
and Prince Edward Island have placed restrictions on the sale
of land to non-residents (as defined by each of theée brovinces)
while Quebec and Ontario have imposed a land transfer £ax‘to
discoufage foreign buyefs.

One must keep in mind that thesé provincial laws act

independently from the federal laws (Foreign Investment Review

Act) (supra).

The other provinces while not éoing nearly as far as
the above four provinces have sometimes placed a lesser
obstacle in the way of foreign buyers. DMNova Scotia has its
1969 Act which requires every non-resident buyer of land to
diéclose his nationality and ahount of hOldings.l Newfoundland
has no legislation prohibiting foreigners from acquiring land

within the province but there is a statute banning the

granting of Crown Lands to non—residents.2

* The Taxation of Rental Property of special interest to
foreigners is not discussed in this thesis. Tor an in
depth analysis of this subject see Gauthier, A. The
Taxation of Rental Property. Corporate Management
Tax Conterence, 1377.

1. Lond Tax Disclosure Act, S.N.3., 1969, c.13.

2. Trown TLands (Amendment) Act, 5. Nfld., 1971, no.4b.
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No laws covering this area exist in Alberta since the

3 was repealed in 1972. In Manitoba,

like Nova Scotia, Crown lands cannot be granted to non-

L

Canadian citizens or residents. New Brunswick has no
legislation.
These provincial laws as well as those of Quebec and

Ontario appear to be intra vires by virtue of 5.92(13) of

- the B.,N.A. Act and the recent amendment to the Canadian

Citizenship Act.5 The Citizenship Act does however have

one section which limits the power of the provinces.
Section 33(6) states that provinces may not take any action
that discriminates against a landed immigrant ordinarily
resident in Canada, conflicts with ény legal obligation of
Canada and discriminates against non-Canadian citizens on
the basis of their nationality (except so far as more
favourable treatment is required under international law).
Provinces are also prohibited from taking any action which
hinders a foreign state from acquiring real property for

diplomatic or consular purposes.

S.A., 1947, c.16. ,

Crovm T.ond ‘Act, R.S.M., c.57.

197h=77=707 ¢.108, s.33.

I am assuming that this section is valid being part
of parliament's ripght to lersislate over the general
capacity of aliens, see supra p.28.

N\ B\
. o @



-56—

As stated these laws act independently of the Foreign.

Investment Review Act and section 33(6)(e) of the Citizenship

Act lays down that the Foreign Investment Review Act takes
precendence over provincialilegislation. The section states
moreover that provincial laws may not prohibit or annul or
restrict "the'taking or acquisition directly or indirectly
of any interest in real property located in a province by
any person in the course or as a result of an investment

- .considered and allowed by the Governor in Council under the

- Foreign Investment Review Act."

In most céses there will not be a clash between the
decisions made by the Agency and provincial laws as one of
the factbrs used by the Agency is the policy objectives of

the province affected.7

Prince Edward Island.

This was the first province to pass laws restricting
the amount of land a non-resident could purchase. These
laws were discussed in detail atbove8 and so will not be
gone into here except to say that the recommendations of

the province's Select Committee were not followed.9

Saskatchewan.

Saskatchewan is the other province restricting land

7 fé;g?)(p} of the Foreign Investment Review Act. o.F.,
s Cehy
2, n.10, 23 Qﬁ 5eq. supra.

9. p.h? cupra.
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sales to non-residents of the province. In 1974 the

Saskatchewan Farm OWnership Act (the Act) was passed.lo

The aim of this legislation was to protect family farms.
The government felt that faﬁily operated farms function
as the most efficient unit for food production. At the
time the legislation was passed 75,000 family farms existed
in Sas katchewan.11

The government spokesman told the legislative assémbly
that food was scarce the world over and thus there was an
increase in the desire world wide to invest in agricultural

12

land. The reason given for the government view that one,

two or three man farms were the most efficient was that

other business organizations such as corporations formed

monopolies thus causing a rise in food costs.13 As well as this

local small farmers spent money in local towns whereas foreign

farmers and corporations would purchase in major centres.

We must remember when considering these debates that
Saskatchewan has and had a New Democratic Party government
in 1974 and has no sympathy for the power of large corporations.

It was stated in the Saskatchewan Assembly that the Act

10, 1973-7h 3.3., ch.98.

11. OSaskatchewan Debates, April 3, 1974, p.2030 per Mr., Messer.
12. 1Ibid., p.”2028.

13. Ibid., p.2029.
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was the result of a study undertaken to obtain the views
of Saskatchewan residents.lb - The aim of the Act was stated
to be to restrict £he ownership of land by hon—resident and
ﬁon—agricultural corporations. |

Section 7 of the Act is to the effect ihat no non-
resident of Saskatchewan can own land with greater than an
assessed aggsregate value of $15,000 excluding the value of
buildings. The limitation only applies ﬁo rural 1and.15
The reason for the amount of $15,000 was given in the
assembly where it was stated that the government felt that
small land owners would be unlikely to negatively affect ﬁhe
agricultural industry or Saskatchewan in general.16

.Land which has a value of $15,000 does not necessarily
mean that a small parcel of real estate is involved. Land
in some areas of Saskatchewan is evaluated from $1,000 -
$3,000 a quarter section (160 acres).17

A resident of Saskatchewan is defined by the Act as
~an individual who resides in the province for a period
exceeding 183 days in a year or a farmer who resides within

18

20 miles of the Saskatchewan border. This definition was
harshly attacked in the assembly by the opposition who felt

that it was an attack on federalism.l'9 The legislative

14. Debates op. cit., p.2031.
15, s.2(4d).

16. Debates og. cit., p.2032,

17. l_b__j:d'! P . .

18. s.2(h).

].9_. Debateﬂ OQo Cito' pn203h‘-2036.
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committee had not recommended that ownership be restriéted.
to Canadians and this Act in fact pefmits an American
'citizen'living within 20 miles of the province to purchase
as much farmland as he wishés anywhere in Saskatchewan while
a Canadian living 30 miles away in Manitoba for example
cannot. |

Many local farmers have inéorporated and these
corporations are not affected by the Act.zo An
agricultural corporation is defined in the Act as a
‘corporation whose primary buSiness is farming and of whichv‘
60% of the capital and 60% of the voting shares are owned
by residents within the meaning given to residents by the
Act.21 |

Non-agricultural corporations are not permitted to

22, The

23

Act established a Board to administer its provisions, ™

acquire more than 160 acres or a quarter section.

and this Board may give consent to a non-agricultural
corporation to hold or acquire land in excess of 160 acres

for purposes other than farming subject to certain terms:

2L

and conditions. If such a non-agricultural corporation

20. DebatGﬁ 0[2. C.ito 9 De 20320

21, s.2(g8). ;

22. s.11(1). Tt has been pointed out that a farm cmaller
' than 160 acres is rarely considered to be a viable

v farm in Saskatchewan - see North op. cit., p.13.

23. 5.3' ) ‘

2[&Q So].l(?).
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does not have such consent it has 20 years to dispose of
any excess land it held on March 31st 197&.25 Individual -
non-residents are not affected by the Act if they held the.
excess before this date.26 |
| Should an agricultural corporation become a non-
égridultural corporation it has 5 years from the date’it
became one.to reduce its land hoiding to the required
maximum.27
It was argued by the opposition at the time the Bill
was debated that the system,of credit would be affected by
the provisions preventing non-residents from holding land.
Creditors would have no rights on foreclosure. Thus section
13 of the Act provides that creditors can hold such land for
a period of up to 2 years and the Board may extend the 2

28

The Board has the authority to ensure that the provisions

~of the Act are followed. It may order any person or non-

agricultural corporation to reduce his (its) land holdings
if the amount held is held in contravention of the Act.29
If the person or corporation ordered to do so fails to act

within 6 months the Board may apply to court to have its

25. s5.12(1).

26.' (;08(1)(6).

27 « Sol?(Z)‘ .

28. Debates op. cit., p.2033 and s.13(1) and (2).
29. 5.17(2).
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order enforced. The Court has the power to render 1 of 7

‘orders to the recalcitrant landholder. It may make an

order declaring any instrument or document by which the land
holding is acquired in contfavention of the Act null and
void; it may order the sale of the land held in contravention
of the Act and make an order as to who is entitled to the
proceeds. The Court may order that the Certificate of Title
be cancelled and re-issued to the persons entitled to the
land, that any consideration received be returned, that
pqssession of the land be given to the rightful holder, and
any order regarding costs. Finally the court is given wide
powers to méke such "order as may be necessary to give
effect to the provisions of this Act or as to (him) seems
just.“Bl |

Penal éanctions are also provided for by the Act32
with fines of up to $5,000 for individuals and up to
$50,000 for corporations.33
If a resident 1andholder-becomes a non-resident (as

defined in the Act) he has 5 years to reduce his land-

holdings to the legal maximum.%F A non-resident inheriting

| 30. S4l7€h

31, s.17 h;zg)-
32. s.1A.

33. '5-5))(2). ’

34 A non-resident who intends to become a resident of
Saskatchewan within 3 years may apply to the Board
for an exemption from section 7. 1If such a person
ffail~ to become a resident in the 3 year period the
exemption terminates - s.15(2).
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such land also has 5 years to reduce his holdings.BS An
.exemption however exists if the land is left to a close
member of the testator's family if the transferor during
vany 5 years before the tranéfer wés a resident person and
he or his spouse had personall& farmed that ]_.and.36

The opbosition levelled a number of criticisms at
this Act.37 The major deficiency was felt to be the‘fact
that the Act did not talk of recreational land. The
Vgovernment, when introducing‘this piece of legislatioﬁ,
talked of Americans buying4up large areas of recreationél
land but the Act only governs farmland. It was also felt
that the Act was further increasing the power of the
authorities to_meddle in the affairs of the individual>in
that the Board has the power to conduct investigétions to
determine whether the Act has been contravened.38

The Board is entitled "at all reasonable time" to
"demand the production of and inspect all or any of the
books, documents, papers or records of the person in

e."39

respect of whom the investigation or inquiry is being mad

LO

Penal sanctions back up the Board's power.

It seems that of the legislation created by the two

35. 8.9

36. f;.l()(].); » - .

32. Saik?t;hewan Debates, op. cit., p.2034 et seq.
3(6')‘ Se 9 ]. .

39, 5.19(7).
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pfdvinbes (Prince Edward Island and Saskatchewan), both _
designed to keep noh-residents of the particular province
from acquiring large areas of land, that of Prince Edward
Island.appears to be more jﬁstified. The latter province
is much smaller and faces a very real threat from non-
residents. The Saskatchewan Act seems to be calculated to
prevent any of these problems inbthe long run although
statistics of foreign land holders show that no real
problem or threat exists at present. Canadians who are
non-residents of both these provinces feel that this type
of legislation, which descriminates against foreigners
and other Canadians equally; is unfortunate in that it is

a further factor aiding in the break up of the federation.
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Ontarioe.

Ontario has been referred to "the sector of Canada .
that has been sold in Eﬁrope as the most dynamic, most
stable area for real estate;"hl It is the view of the
feal estate iﬁdustry that this statement is no longer
valid due to the recently passed legislation in Ontar‘io)+2
which is designed to help keep réal,estate in that province
in Canadian hands.

The findings of the Select Committee on Economic and
Cultural Nationalism of 1973 were described when we
»diséussed policy questions above.L’3 The Select Committee,
after a full investigaﬁion, recommended that legislation
should be passed restricting-oWnéfship of real property in
Ontafio to Canadian citizens and landed immigrants resident
in Canada. It was suggested that non-eligible persons
should be permitted to lease property for a maximum of 6ne
year without option of renewal.

It can be seen that unlike the solution arrived at in

Prince Edward Island and in Saskatchewan, that recommended

4Ll1. ILowden, J.A., Impact of Foreign Investments on Future
Real FEstate Value in Canaday,~ Impact of foreipgn

investments on North American real estate markets -
seminar of American Institute of Real Estate Appraisers

and Appraisal Tnstitute of Canada, March 14, 1975

atTp e
L2. The Land Transfer Tax Act, S.0., 1974, c.8.
A3+ Supra., p.hh.
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by the Select Committee in Ontario constituted an outright
prohibition to purchasevland if one was not a Canadian or
a resident landed immigrant. At no tiﬁe did the committee
distinguish non-Ontario fesidents from residents of that
province provided they were citizens of Canada or
immigrants.

The Select Committee further recommended that

individual municipalities should be given power to levy a

. surtax of 50% of the tax otherwise assessible on property |

which is owned by non-eligible persons. When it came to
the question of corporations it was recommended that any
corporation which was less than 75% Canadian owned should
be treated as a non-eligible person. Certain foreign
corporations bring substantial benefits to local economies
and thus it was felt that such corporations should be
entitled to acquire learehold interests in land.hh

Even ‘though many members of the party in power at the
time (Conservative) put their names to these‘recomméndations,
the government seems to have ignored the findings and
recommendations of the Select Committee,

Before April 9th 1974 a minor land transfer tax existed
in Ontario.. With regard to this tax no distinction was made
between foreipgners and Canadians, nor between residents and

non-residents. The tax was levied under the pre-1974

legislation on a person who tendered an instrument for

Li. Select Committee op. cit., p.53.
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registration conveying land ih Ontario. Such transfers

of land included a lease exceeding 50 years. The rate of
tax was 3/10ths of l%vof the value of the consideration up
to the first $35,000 and 6/10ths of 1% for any amount in
excess of $35,000.

The 1974 Act repeats these rates which apply to a
conveyance of land to a»resiclent.L’5 A non-resident is
defined aé one not ordinarily resident in Canada or one
who is ordinarily resident in Canada but is neither a
Canadian citizen nor a lawfully admitted permanent resident

of Canalda.l*6

In the case of a partnership, syndicate,
association or other organization; if one half (50%) of the
members are non-resident the organization is deemed to
be a non—rec—:ident.’*7
' The bip change made by the 197L Act was that where
land is transferred to a non-resident person, the person
tendering the conveyance for registration became liable
for a tax of 20% of the value of the 4::onsideration.l*8
Because the government did not implement tﬁe
recommendations of the Select Committee, it came under some

harsh criticism in the Legislative Assembly. The opposition

L5. Land Transfer Tax Act, 5.0. 1974, c.8, 5.2,

L6. TO(E)YTTTThUR A Visiting executive or teacher who is
neither a Canadian citizen nor a landed immigrant but
who lives and works in Canada would be treated as a
non-resident., See s,1(3). A Canadian citizen who
spend= more than 366 days of the preceeding 24 months
is alro connidered to be a non-resident.

117- "‘vl(ﬁ)(iii)-

W8. s.2(2).
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felt that the only way to stop foreigners buying land in
Ontario was by outright prohibition. It was argued that:
the way the law is now written foreigners will simply
accept the 207% as a cost'pf doing business. Thus what
- will in fact have héppened, so the opposition argued, was
that the government wili have added 207% to the price and
that this 20% would eventually be passed on to the
consumer - the Canadian home buyer.l*9

On the conceptual side it was stated by thé opposition
that taxation isva revenue gathering device which should be
restricted to budgetary and fiscal matters and as a dévice
for redistributing income. One number of the opposition
said that what the Minister was saying in this Act was -
"Ontario for purchase. It costs a littlé bit more today
than it cost last week."5O

The government did not speak in defence of the proﬁosed
Act to any significant degree. On the contrary, the

~opposition continued with one attack after the other. The

NDP and other opposition members accused the government of

L9. Legislative of Ontario Debates, Official Report, The
Queen's Printer, Toronto, April 19th, 1974 per.
Mr. Breithaupt, p.1169. ,

50 Ibid., per. Mr. Lewis at p.1186.
References in this research to Debates in the Legi=lative
Assemblies are made to help explain why certain lesislative
provi=ions were passed and do not reflect the manner in
which the court will interpret any provisions.
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being in league with large corporations. Some foreign

countries, e.g. Germany, give tax deductions to their

citizens who invest overseas. That deduction may amount

to more than 20% and thus such investors could continue,

- quite profitably to invest in Ontario. The government

would receive 20% and the ultimate buyer or tenant would

be forced to pay a higher purchase price or rent.51
'As the debate continued in the Assembly so thé

opposition continued its attack. There was a continued

52

call for a total prohibition or a 100% tax. kThe Minister
countered these'calls by saying that the Select Committee
had acknowledged that it did not have all the facts
concerning international money. He went on to say that a
total ban on sales to foreigners would cause turmoil in
investment circles and was not in Ontario's or Canada's
best interests.53 |
In further defending the proposed legislation the
Minister arguéd that the opposition's claim that the 20%
tax would be passed on to Canadian buyers was not true
because firstly non-resident builders who undertake to

develop and re-sell to Canadians woﬁld obtain a tax deferral.

Thus the.tax would only be passed on if the land was sold

Debates op. cit., - per. Mr. Lewis p.l1137.
Debates KF?ll 22, 1974. per. Mr. Cassidy p.1223.
;I!)idc, }\0122"\%0 ‘ » ’
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to another non-resident. Secondly he argued, in a rather
schoolmasterly fashion, that where demand for land exceeds
supply the price is established not by the cost of the
article but by the demand. ‘On the contrary the‘Minister
argued, the 20% tax would bring down the basic market
value by detracting from the demand.

Despite the huge opposition to the bill before the
Assembly the Province of Ontario on April 9thAl97h enacted

Sh 55

the Land Transfer Tax Act and the Land Speculation Act.

The former piece of legislation is of more concern to the
foreigner and thus will be examined in detail.

Land is defined ih the Land Transfer Tax Act (hereinafter

referred to as the Act) as land and buildings thereon or any
rights deriving therefrom. ° Until April 20th 1977 all
tfansfers of such land (which include rental properties) to
non-residents attracted the 20% tax. As part of the 1977
Ontario Budget the government announced that "“unrestricted”
land would not be taxable at thevrate of 207% when transferred
to a non-resident. "Unrestricted" 1and was defined as land
zoned for commercial or industrial use or land which is

"assessed under the Assessment Act for residential assessment

or is lawfully used and occupied for commercial, industrial

5L4Le 5.0. 1974, ch.8 as amended.
56. Land Transfer Tax Act, op. cit., s.1(d).
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or residential purposes. Not included under "unrestricted"”

land is farm land, woodlands, recreational land}and orchards.
As non-resident persons have been discussed above58 we
will not repeat ourselves here. The Act defines a non-
resideht corporation as a corporation, whether incorporated
in Canada or not, where 50% or more of phe voting control
is ordinarily excerised by non~residént persons.59 A
corporation is also non-resident if 25% or more of the
voting shares are held by one individual non-resident share-
holder. |
The liability for tax is activated by the act of
tendering a conveyance for regiétrabion and not ﬁhe act
of conveying.éo "Convey" is defined in the Act as granting,
assigning, releasing, surrendering, disposing of or agreeing
to sell land in Ontario as well as giving an option on any |

61

land in Ontario. It does not include a mortgage transfer.

"Conveyance" is defined as any instrument by which land is

conveyed and includes a final order of foreclosure under a

62
mortgage.

Together these definitions make up a broad range of

57. 5.1(1la) Apparently the government was embarassed by
- the number of exemptions it was granting (almost
®15,000,000 in the first 9 months after the tax
55% e}(istedS - 3ee Cutlel‘, ODe Cito’ pohOo

p.65.
590 ﬂol(])<b)°
600 me2(1) oamd (2).
61. f"»cl(l)(b;o
62, s5.1(1)(c
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taxable transactions. An-agreement to sell (where a deed is
tendered) is, for example, taxable but an agreement to lease
or any oral agreemént is not. Wheré the transfer of title to
real estate is not followed by the registration of a deed,
for example where the transaction involves the transfer of
shares, the 20% tax is payable under the Land Speculation Tax
AQL.63

In practice this might not always work out as one author

6l

has shown. The example cited is the case of two New Yorkers
who have a holding company which has an interest in two Ontario
corporations. The New York.company does not hold 51% of the
shares but-still has effective factual control over both
Ontario corporations in Canada. - Next a transfer of shares in
the holding company takes place in New York betweeﬁ New Yorkers.
Because of the control factor the land held by the two Ontario
corporations is deemed to be real estate of the New York
company. The real estate increases in value until it becomes
more than 50% of the holding company's assets and thus eligible
for the tax. The two Ontario companies are now liable to pay
the tax but the Ontario authorities will never hear of the
behind the scenes transactions.

The above control is defined by the Act as effective

factual control directly or indirectly by another corporation,

63, 8.0., 1974, 197 g,

77" Il e 4 ALY C"]vily e ".](])((i)(V).

Al . stapells, R,R,, Trustn and Tnvestment,e in Ganada, (1975)
10 Real Property, Probate and Truet J. 710 At 7iA.
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individﬁal or trust. It includes the effective control by
thé holding of shares or byrvirtue of the outstanding debt

of the corporation or by any other means;65 Because of loans
a corporation may be controiled by a bank, trust company of
finance company. If a lender is a non-resident and gaiﬁs
control thé tax will be exigible.

As pointed out by the Minister who introduced the Act,

6]

certain provisions exist for tax deferrals or remissions.
Section 16 empowers the Minister (with the approval of the
cabinet) to defer payhent of the tax or rémit the tax paid
if certain conditions as to land use and development are
agreed upon by the non-resident. Any such tax deferral or
remission constitutes a first lien, in favour of Her Majesty,
on the 1and‘in question, subject to the performance of any
conditions imposed or undertaken.

The Minister only has power to grant such deferral or
remission if the non-resident shows thaﬁ the land is being
acquired for the purpose of the development and resale for

residential, commercial or industrial purposes.66 Other

'purposes'acceptable are the establishment, expansion or

relocation of active commercial or industrial business
carried on by a non-resident who undertakes to obtain a

zoning permit.67 If the non-resident is a Canadian citizen

he must, in order to obtain a deferral or remission, undertake

Ao  =.1(2).
HHhe  ~.16(3).
()7. Solé(b)o »
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to cease to be a non-resident within 5 years.68 If he is not
a Canadian citizen he must undertake to become a resident
within 2 years.69
The taxvis payable by ﬂhe transferor when a conveyance
is teﬁdered for registration and the tax is 20% of the value

70 "Value of the

of the consideration for the conveyance,
consideration”" is defined in the Act as including moneys paid
in cash, the value of any property or security exchanged for
the land, the value of any encumbrance, charge or other
liability to which the land is subject at the time of
registration:and in the case of a final order of foreclosure
under any mortgage or charge affecting land, the value of
consideration will be the lesser sum of the amount owed under
the mortgage at the ﬁime of foreclosure including principal,
interest and all other costs other than municipal taxes; or
the fair market value of the land Subject_to the mdrtgage or
charge.71 |
Land that is given away as a gift is not subject to the
tax no matter what the relationship is’between the parties.72
It is required however that the affidévit to be filed must
state the relationship of the parties concerned; If land is

given as a gift and the consideration is the assumption of any

63, 5.16(6;.
69. 8.16(d
70. S.Qg?g.

71,  2.1(1)m and Bulletin LTT-7.

72. Bulletin 1..TT-8,1., Natural Love and Affection.
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encumbrance on the land, tax is payable on that amount.73
‘The procedure for tax payment is as follows: the
transferee is required to make an affidavit'setting out the
value of the consideration for the conveyance as well as an

7h

affidavit as to residence. These affidavits are tendered

at the time of regiétration with the conveyance if the land
being transferred is not unrestricted.75

 The collector to whom the affidavit is presented may
refuse to fegister the conveyance if he is not satisfied that
the affidavit sets out the true value of the consideration,
unless the Minister himself is satisfied.’® If no affidavit
is filed at the time when a conveyance is tendered for
registration, the 20% tax is payable and the collector will
not register the conveyance until the tax is pgid. "If_itl
is subsequently established to the satisfaction of the
Minister that, had the~affidavit required (concerning
residence) been furnished to the collector, tax'woﬁld have
been payable" at the resident rate, "the Minister may réfund
77

the amount paid" in excess of such resident rate.

Section 18 of the Act gives the Lieutenant Governor in

- Council power to make regulations concerning inter alia

78

exemptions from the tax. An example of this is a 1974

75 s.h(ﬁg.

73. Bulletin, op. cit., para.2,
71&0 S-[;-c

760 .'-'».14(5 .
770 ."7-11([)).
789 Solpﬁ(?)(a)o
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regulation stating that the Act does not apply to a conveyance
of land from a corporation to.its shareholders for the purpose
of winding up or dissolviﬁg the corporation.79 This section
was revoked by a regulationAin 1976 cohcerning corporation
rollovers.80

An exemption has also been granted in the case of certain

“easements to o0il or gas pipe lines. These grants are not

taxable undér the Act if the transferee is a pipe line
company, i.e. its principal business is the construction or
operation of pipe lines for the transportation of oil, gas or
other liquid and gaseous hydrocarbons and products théreof.
Lastly the purpose of the easement must be the transportation
of o0il, gas, gaseous hydrocarbons and the products thereof.81
Another regulation of the same year éave the Minister the
power to authorize an exemption (not mandatory) in certain
cases where the transferee is an insurance company.82

If a person feels that he is not liable to pay the tax
he may pay it under protest. This protest will thereafter be
refered to the Minister who may order a refund.gB’ The Supreme
Court is given jurisdiction to decide disputes where a point
of law is at issue.84

The Minister is given quite extenéive powers of

B p e s T e L et e o

7('?1 nopcoty 1()7[}-, Rnf’:o 50’!, 5020

0. R.R.0., 1776, Reg. 625,

Ay RLR.OL, 197, Bag, 749,

f'g;‘,. P10, 1974, Rer. 773, '
$3. Loand Transfer Tax Aect, op. cit., s.5(1).
A, Thid, 505120 ’ ’
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investigation to determine if the provisions of the Act are
being complied with. He may authorize his representative to
enter any business or premise or place where the books are

records are kept "at all reasonable times."85 No mention is

made of giving notice of a proposed inspection nor does it

seem to be required that the Minister have evidence of some

reasonable suspicion of a possible infringement of the law.
It is an offence for anyone to hinder the inspector or fail
to cooperate with him, punishment being a fine of $25 for
each day of default.86
The authorized representative of the Minister is
empowered to "audit or examine the books and records‘énd
any accoﬁnt, voucher, letter, telegram or other document that
relates or may relate to the information that is or should be
in the books or records or to the amount of tax payable under
this Act."87 Furthermore he may examine any of the property
described in the conveyance or any other property which might
assist the investigation as well as require the transferee
to assist with his audit énd examination.88 The}represehtative
is empowered to remove any records, books, accounts, voﬁchers,
letters, telegrams and other documents and to retain them
until producing them in court if "“it appears to him that there

89

has been a violation of this Act'" or its regulations.

gs. gogé],go

(,'60 309 h and (5)0
R7. =.9(1)(n).

29, n.?(])(hg and (c).
89. 5.9(1)(d).
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' The Land Speculation Tax Act.

77

These powers which are far reaching do not require

~anything but the Minister's decision. - The Minister also

‘has the right to demand any information, in perSon or by

1etter;-or the production of any books, letters, accounts,
invoices, statements or other documents within a reasonable
time. This power may be excercised if it is the.opinion of
the Minister or his representative that such information is
necessary to determine tax liability under the Act.go
Lastly the Act lays down that it is an offence to
contravene any provision of the Act or to make a false
affidavit required by the’Act. On summary conviction one is
liable to a fine of "not less than the amount of téx that

was not paid to the collector as provided for in this Act

plus an amount of not less than $50 and not more than $l,000."91

92

This Act as noted before, was passed on the same day as

the Land Transfer Tax Act. It will be briefly described

below as foreigners often purchase land in Canada for purely
speculative purposes.

The Act imposes a tax on the transferor of designated
1énd, irrespective of whether the transferor is a resident

or non-resident of Canada. Designated land is defined in the

Act as all land situated in Ontario as well as every right,

90. =.9(2). Also see the Saskatchewan Act p.562 above, where
sinilar powers may be excercised.
(;)10 .'7o70

92. 85.0., 1274, ch.17.
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estate, intefest, tenement or hereditament existing at law

or in equity in land or capable of being registered. This

wide definition includes fixtures, buildings or structures

attached to such land whethér or not they are owned by the

owner of the freehold of the 1and.93 ' |

: This broad definition is narrowed down by excluding

from the category "designated 1and", land which is given:

as a gift to a registered Canadian charitable organization

or is disposed of by an drganization such as a muniéipality

or Ontario Hydro. Also excluded ié land used predominantly

-fdr commercial or industrial purposes, other than apartment

buildings or residential accommodation for use as the

principal residence of the-lessee, which contain buildings,

structurés or other capital improvements the value of which

is equal to 40% or more of the proceeds of the designated

land.gh‘ This section ensures that a pérson who adds.to the

land is not liable for the speculation tax. The Act is

aimed at persons who hold on to the land without adding

anything to it, simply selling.it when the market is‘favourable.
Any disposition of designated land attracts a tax of

20% of the taxable value of such land.’’ Where the

designated land was acquired by the transferor on or before

93. Tand 3pecnlation Tax Act, op. cit., s.1(1)(b).
9’1.- .”ﬁ . ’ ."-./;.(d).
950 ._)i')i;f__[u ’ f"ro?(l)o
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April 9, 1974 the taxable &alue is its fair market value as

of April 9, i97h. If acquired after April 9, 1974 the taxable

value will be the cost of the acquisition to the transferor.96
The effect of these twb Ontario statutes can be summed

up as follows. Both affect undeveloped land sold to non-

residents of Canada and developed or underdeveloped land which

is kept and sold for purely speculatife purposes. The aim of

the legislature is to discourage non-Canadians’from acquiring

land in Ontario. Unfortunately the Land Transfer Tax Act has

been diluted to cover undeveloped land only. This change may

“have been necessitated by practicalities which reflect the

contradictions in the Canadian economy but it shows that

foreign capital is still necessary for the future development

of real estate in Ontario.

The Act will successfully keep recreation land and farms

Canadian hands and the Land Speculation Tax Act will help to

ensure that urban areas will not be taken advantage of by
speculators; As the opposition so vociferously argued during
the debates, the only way to keep non-Canadians from acquiring
land in Ontario is by means of a total prohibition. Neither
the Ontario market nor the Canadian market generally is ready
for such a drastig step. If such a step were taken exceptions
would be the rnle if real estate development is to keep up |

with growing demands.

946. Land Speculation Tax Act, op. cit., s.L(r).

in
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Quebec . *

The Quebec Task Force on Foreign Investment when it
touched upon the question of real estate, was concerned
above all with speculation4in‘prime, arable land and thus
the Land Tax Act which was subsequently passed dealt mainly
with undeveloped land.

The National Assembly of Quebec passed the Land

Transfer Duties Act (the Act) in 1976 after a number of

objections by the opposition which felt, as did the opposition
in Ontario, that the Act did not go far enough toward pre-
venting the sale of land to foreign speculators.97 It was
argued by the opposition that a high tax rate was required

to discourage foreign buyers. The government's reply was that

~ the 337% rate which the Act prov1des for, together with tax

bdeferrals and exemptions, would maximize the benefit Quebec

98

could gain from foreign investment. At the same time it

would keep foreign speculators at bay.
The Act provides for a tax of 33% of the value of the
consideration to be paid by the transferee, on every transfer

of land situated in Quebec made after May 11, 1971;.99

Transferee is defined as a transferee not resident in Canadaloo

——

97. nNuebec Journal des Debats, he sess. 30 leg., p.l806A.,
R- )‘_‘., 1()76, 0023"?{}c
98, Debates, ibid.
a9, T,and Trﬂn =fer Duties Act, Qp. cit., art.h.
100. Thd., art. 1.
Tar an in daprh analysis of the Nuebec 1aw =ee Yven r"lr'on,
T.ni des droits sur les tranzfert de terrains. 1977,
Hevae de ﬁarreau,‘l}?. ‘




0)

0)

—81-
and thus the Quebec Act closely resembles the Ontario Act.1A
Oné difference which stands out from the start is that it
is spelled out in,the Quebec Act that the transferee is
liable to pay the tax. In:the Ontario Act it appears as
though the transferor is responsible for payment of the
tax, though the tax is without doubt passed on to the
purchaser in the final analysis.

Section 2 6f the Quebec Act defines a non-resident
person of Canada as either a Canadian citizen 6r a person
who, while he is lawfully admitted to Canada for permanent
residgncé; is not ordinarily resident in Canada, or a person
who is ordinarily resident in Canada but is neither a
Canadian citizen nor has been lawfully admitted to Canada as
a permanent resident.1 Ordinarily resident in Canada for a
physical person for the purposés of this Act involves a
factual test. The Quebec definition is taken word for word
ffom the Ontario Actzkand includes a person who has sojourned
in Canada for at least 366 days of the 2& months immediately
preceeding that time. It also includes certain emploYeesvof
Canadian government agencies residing outside Canada together
with their spouses and children under 18.

A non-resident unincorporated association is one in which
more than one half of the members are persons not resident
in Canada, and in which interests representing more than 50%

of the total value of the property of the group are owned by

la. DLand Transfer Tax Act, 3.0., 1974, c.2.

1. Land TransTer oiies Act, op. cit., art. 2(a) and (b).
2«  Land Transler Tax Act, op. cit., =.1(3).
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such”non—residents.3 Lastly a trust is non-resident'if
non—resident persons (as herein defined) have more than 50%
of the total value of capital or income interests. 'Trusts'
“includes trustee.h.

Non-resident corporatioﬁs for the purpose of the
Quebec Act are defined in a similar manner to the Ontario
statﬁte. A corporation, wherever incorporated,‘of,which
more than 50% of the full voting shares are owned by one or
more non-residents is a non-resident corporation. Similarly,
if more than one half of the directors are non-resident
persons or if more than one half of the members of a
corporation without capital stock are non-resident persons
the corporation is non-resident. Lastly appears the catch-all
phrasé}found in most legislation of this kind - a corporation
"which is controlled directly or indirectly in any manner
whatever by one or more pérsons not resident in Canada," is
also non—resident.s

Land is defined in the Act as land on which no building

has been erected, i.e. undeveloped (recreation or farm) land

~or land which is deemed to be'undeveloped.6 Similarly land

is considered to be undeveloped if a building is erected on
the land which is equal to or greater than the value of the

land, and the area of land is in excess of what is reasonably

Land Trancfer Duties Act, op.cit., art.2(c).
ThIdC AT ’ ’
Ihid., art. 1. This expres=ion is taken from the Foreign
Jnvertmoent Neview Act, op. cit., 5.3(1). 3ee also :
Caron op. cite., p.127.

6.  Ibid., art.ls

Oy e
e o o
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necessary for the use and enjoyment of the building or for
carrying on a business other than farming.

Thus one is preveﬁted from converting undeveloped land
into developed land by simply erecting a small structure.

The Quebec Act therefore iﬁcludes in the category of
undevelopedAland basicélly what Ontario categorizes as
'restricted land'.

'Transfer' is defined in the Quebec Act as the transfer
of an immovable right as well as a contract of lease and
the granting of an option or of a promise of sale. This is
very similar to the definition in s.1(1)(b) of the Ontario
Act.

The tax payable is 33% of the value of the consideration.
Consideration is defined in the Act as the price paid for the
land and includes money paid, property furnished by the
transferee, privileges, hypothecs and other charges encumbering
the land at the time of the tfansfer'as well as the amount of
debt extended when the creditor acquired rights in the land
as the consequence of real security. The market value of ﬁhe
land is the consideration if the transferee leases the land
by emphteutic or other lease énd where the land is given as
7 Thus, unlike Ontario, where land given as a gift is
not takable,8 in Quebec the market value at the ﬁime of the

transfer will be the consideration on which the donee will be

required to pay 33% tax.

70 fele
8. BUlletin LLT“'R. S-lo
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In the case of land transferred to several transferees
and to a resident Canadian, the non-residents (transferees
as. defined in the‘Act)'are jointly and severally liable for

' the payment of the tax.9 ‘In such cases the transferees
(non—residents) are liable to pay 33% of that portion of
the C§nsideration corresponding to the part of the transfer
made to them.lO In Ontario provision is made for refunds
in such a case.tt

The tax is payable to the registrar}at the time of
transfer.12 This time is not defined but présumably is the
time when the transfer or deed of sale is executed. In
Quebec the acceptancé of an offer does not in itself transfer
title because it does not establish a real right. If the
right acquired, however, is an option, then a transfer takes

place as soon as the personal right arises.13

If the duty is not paid and if there is no exemption

or deferral the registrar will réfuse to registér the deed

of transfer.lh The'registrér may refuse to register the deed

if he has reasonable cause to believe that duties are payable

and have not been paid.

In certain cases the transferor will be jointly and

()o Lanﬁﬂ:i’r‘ﬁnf?f‘er‘ mties Act’ OPD. Cj.to, arto6o

10.  Ibid., art.7.

11. Ont. Land Transfer Tax Act, 3.0., 197k, c.8, s.8(2).
12. Land Tran~<fer Duties Act, op. cit., arts. & and 9.
13, @ﬁ?FFF“ﬁTVWW"Tﬁﬁﬁf;'ifff"lh7£— .
1h. Land Tran<Ter Dutie=s Act, op. cit., art.lO0.
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severally liable with the transferee for the payment of
duties. There are three such cases, the first one being
the case in which the deed of transfer has not yet been
tendered for registration; The second one is designed
to prevent collusion tqwards tax evasion. "If the -
considefatioh furnished by the transferee exceeds the
amount of such consideration mentioned in the deed of
transfer" the transferor and transferee will be jointly
and severally liable for the duties applicable to the
-excess.l5 Lastly if the transferor is guilty of an offence

16

uﬁder the Revenue Department Act he (the transferor) is

Jointly and severally liable with the transferee for the
17

Similar to the Ontario law requiring the furnishing

of aff‘idavits,l8 the Quebec Act requires a transferee to

file certain particulars with the deed of transfer.l9 The

particulars required include the names and addresses of

both transferor and transferee, a statement that the

transferee is a non-resident (as defined by the Act), a

15. Land Transfer Duties Act, op. cit., art.l2(a) and
(b). See also art.I5 where the Minister, if he is
of the opinion that the value of the consideration
is less than the market value of the property, the
value of the consideration will be deemed to be
emnl Lo such market vnlue, -
Re3.7., 1972, c.22, s.62,

Land Transfer Mmties Act, op. cit., art.13(d).
(ntaria Tand Trancfer Tax Act [ on. cit, =.h.

Land Trancfer Tutiez Act, op. cit., art.l7.

»
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statement by both transferor and transferee as to the value
of the bonsideration furnisﬁed and lastly the amount of
the duties. |

The government has décided.that it»should monitor
future land transactions and so it has provided that the
above pafticulars must be furnished with all deeds where
real estate is transferred to non-residents even if the

transfer does not involve land as defined in the Act.zo

A number of deemed transfers exist in the Quebec Act.21
These concern land-holding corporations which are defined
as corporations of which 50% or more of its property consists

of interests in 1and.22

It is provided that if the shares

of such a corporatibn are issued or transferred or if an
amalgamation of two corporations occurs where at least one

is a land-holding corporation, resulting in direct or indirect
control by a non-resident person who did not have previous
control, a transfer of land to a non-resident is deemed to .
have occured.23 The above two cases include land-holding

corporations (50% or more of its property being interests

in land) which existed either after May 11, 1976 and within

20. Land Tranczfer Duties Act, op. cit., art. 18

21, Arts.2L=27.

22. Art.24., Tand for purposes of this section is defined
by art.24(2) as including rights in land arising from
an emphytentic or other lease if the period of such
lease including extensions or renewals exceed 4O years.

23. Art.”h(1)(a) and (b). For the Ontario equivalent see

Se 1(1) of the Land Speculation Tax Act op. cit.




(3)'

o),

87

the 2 years immediately preceeding the issue, transfer or
amalgamation. | |
With régard to unincorporated groups which own land
(as defined by the Act) directly or indirectly, if a
transfer or change should occur after May 11, 1976 which

2L

results in the group becoming a non-~resident,

25

such a
change will be deemed to be a transfer,
Rules exist to guide one in determining whether at

least 50% of the property of a corporation consists of

land. Land belonging to the corporation includes land

owned by another corporation which is controlled directly
or indirectly in any manner by the corporation.26 The
method of computing the percentage is the difference
between the market value of land owned by the corporation
and the market value of all other property by the corporation.2
Before one arrives at a final figure a deduction must be made
from the market value of such propefty if the value ofﬁsuch
property is in some way.attributable to the market value of
the land. It is provided that the market value of the
property other than land must be reduced by the market value
28

of such land.,

If a transfer is deemed to have taken place, in

2’.),. Ar‘t ?( .
25. Art. ?h(l (c), Art.26.
26 Art.? .
27 Art.?w a .
28. Art.25 .
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accordance with the above provisions, such new owner will
be deemed to be the transferee of such land. To calculate
thevvélue of the consideration for these cases one simply
assesses the market value ef the land at the time of the
deemed tfansfer.29

As in other instances where a transferee (as defined

30

by the Act) is involved,”~ the transferee of a deemed
transfer is enjoined to provide the Minister with a number
of details including the names and addresses of the parties
involved, the designation of the land with its market value
plus a computation of percentages as provided for above.31
Transferees are able to obtain deferrals of payment of
duties if they undertake to beceme residents of Canada
within a certain period. This period is 5 years fer a
Canadian citizen or a corporation and 2 years for a non-

32

Canadian, Where a corporation is a non-resident because
shares of its capital stock are directly or indirectly owned .
by a non-resident physical person, to obtain a deferrai, the
latter person must undertake that the corporation will
reside in Canada within 5-years or 2 years depending on
whether such person is a Canadian citizen.33 |
Deferrals can also be obtained by a physical person who

states that he acquired the whole land in order to establish

29. - Art.0A,
30, Art.l1l7.
3l Art.27.
32, Art.?Q&lg(a), (b) and (c)
33. Art.29(2
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his principal resident or recreational property thereon
which must be éstablished within 10 years after the
transfer has taken place if he is a Canadian citizen or

5 years if not.3h The non-Canadian must in addition show
that he has been lawfully admitted to Canada either as an
immigrant or for the purpose of carrying on a business.35
A tourist, visitor or person in transit is not eligible
for such a deferral.Bé

| A developer may also obtain a deferral of taxes if he
states that he has_acqﬁiréd the land for the purpose of
éstablishing, expanding or relocating within 2 years a
commercial or industrial business, other than a farm, and

that the developer intends to carry it on actively. The

area and value of the land must be reasonable in the

'circumstances.37 Similarly a developer who shows that he

is acquiring land without buildings situated thereon so
that he can erect a building thereon to sell or lease,
will be.eligible for a deferral if building is begun within
2 yvears aftervthe transfer and is completed within 5 years.38
Here too the land must be of a reasonable size and value.

In the case of a transferee who wishes to purchase

land on which a building exists, a tax deferral may be

obtained if the transferee leases or sells such building

%1;. Ar‘t.B()gng nr)ld (b)i )
5¢ Art.30(b)(i) and (ii).
36. Art.BO(b)§i)(ii) and’ (iii).
37. Arb.}lél)gﬂ .
38, Art.31(1)(b).
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within 2 years. The exiéting building must howevér be
renovated at a cost equal to at least the difference in
‘the market value of the building after such renovation.
Likewise if the existing bﬁilding was bought in order to

be demolished and replaced a déferral will be allowed if
the new. building is begun with 2 years from transfer and is
completed with 5 years. The cost of such building must be
equal to at least the market value of the land at that
date.39 Reasonableness of size and value of land is
required in this case as well.,

These deferrals were designed so as to enéourage
non—résidents to share in the development of Quebec. Thus
deferrals exist, as has been seen, for foreigners who |
'establish businesses in Quebec or who construct buildings
in the pfovince. Speculation is prevented by requiring
large expenditures of money on renovations or the construction
of new buildings.

The transferee who wishes to obtain a deferral is
required to file a number of particulars including the

grant of a hypothec in favour of the Minister for the amount
LO

transfer.*t

of duty. The same is required in the case of a deemed

In the case of all the above possible deferrments, if

39. Art.31(c)(i) and (ii).
ho. Art.32. .
l&lo Art.33.
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the conditions have been fulfilled within the requisite
time limits, the Minister will cancel the obligation to

b2 Should the undertakings of the transferee

pay the duties.
“remain unfulfilled within ﬁhe time allowed, the duties with
iﬁterest will become due.43 According to Professor Caron,
the Minister does not have a Crown privilege for the payment
. of duties. The duties rank as a charge against_the property
according to its‘date.hh

For policy and practical reasons the Act provides for
a number of exemptions from the Transfer Du‘c.ies.l’5 To allow
investors to borrow mdney from foreign finance corporations |
which are in the business of lending money the Act provides
for an exemption in the case of a transferee who conducts a
business of lending money on the security of real pr'oper't;y.l’6
This exemption will of course not be allowed if the transferee
is a élose relative of the transferor or if the transaction
was made for the purpose of aﬁoiding or evading the tax.h7

Provision is also made for the exemption of certain
transfers to insufance companies which are required by law
to maintain a percentage of their assets.in Canada.l*8
Likewise exemﬁtions are granted to transferees which are

parent companies or subsidiaries of the transferor

corporation. A subsidiary is defined as a corporation of

A2 Art.36. Such deferrals will thus become exemptions.

’;,3. AY‘t.B?.

L. Coron o cit. at p.l32.

,l«.’;' Art.":c?ﬁgi,’o

L6, Arté%og?)s See Ont. Land Transfer Tax Act., Op. Cit.,
-"»-1. l't e . ‘

L7. Art.hn(b) and (C)o

1;8 . Art . ’t]
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which at least 90% of the issued shares to which full voting
L9

In the event of a physical resident person who wishes

to sell his land to a non-resident corporation, a tax

exemption will be granted if at least 90% of the issued
shares of its Capital stock to which are attached full

voting rights are owned by the resident transferor

50

immediately after the transfer., One wonders how a

non-resident corporation can exist if 90% or more of the
51

voting shares are held by a resident.

Similarly if a corporation transfers land to a non~

'realdent phy sical person, there will be an exemption if

the transferee held at least 90% of the voting shares
, 52

The Act also exempts tran sactions involving a
consideration of less than $50, leazes of a duration of less
than 40 years and transfers to close relatives of the
transferor.53 A transfer to a non-resident corporation by
a trust.set up for the sole purpose ef acquiring and holding
the land until such corporation was incorporated, is also
exempted and under the Act provision is made for the

Sh

transfer to a trust governed by a common law jurisdiction,

L. Art.h2.

50. Art.[;}('l)

51, 3ee dofn, of a non-realdent corporation, Art.l,
52. !\T‘f IL, h).
53, Art hh§Q§,(b) and(e).
5he Art.hhi(c) and (d).
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To allow existing farms to expand, the Act gives an
exemption to a transaction whereby land is transferred to
a non-resident who carried on a farming business from
May ll; 1976 without interruption to the present time. The
farming business which must be in Quebec must have had an
agficultural production for market of $20,000 or more per
annum and the new land must be used for the carrying on of
55
Finally, to provide for persons who had begun
negotiations for the transfer of land, exemption from duties
will be granted if a written agreement existed before
May 12, 1976 in relation to such transfer as long as such
tranéfer takes place within a reasonable time.56
Thus the deferrments and exemptions provided are
designed to advance the interests of Quebec. They ensure'
that the tax does not interfere with weli-intentioned
investors. The Act as a whole howéver, subjécts transfers
of farm land, recreational and vacant land bought for

speculation purposes to the full 33% tax.

55. Art.’lll(f)c
56. Art.\6. 5ee s.17 Ont. Land Transfer Tax Act, S.O.,
1974, c.8.




)

9L~

Foreign Jurisdictions.

. We will now look at a number of other jurisdictions,.
particularly those which are federations, so as to get some
idea of how different attiﬁudes and practices have resulted
in different legislative apprdaches to the question of
foreign land holdings..

Australia is the most obvious starting point in a
comparative study as it not only is a federal state but
also has the séme common law background as English Canada.

A further similafity exists in that Australia is also a
| capitai importing country. It is a country large in area,
rich in resources and relatively sparsely populated.

The analysis which follows below of the Australian
and other experiences and legislation is not meant to be
a detailed study but will point out the principal factors
involvgd for purposes of comparison. Like Canada,
Australia has a growing domestic markét but because of the
‘small population there exists a limited supply of domestic

savings from which to draw investment capital.
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In 1970-71 direct foreign investment in Australia

accounted for 66% of the total inflow. This should be

seén‘against the figure for the period between 1967-8
and 1970-1 which was only 20%.%

Until recently few restrictions against direct foreign
investment existed in Austrélia. On the contrary the six

State Governments, in order to attract capital, were

competing with each other to make the process more simple

for foreign investors.,
The Australian Commonwealth (Federal) Parliament has
legislative powers with regard to aliens.2 Pursuant to

this power parliament passéd the Nationality and Citizenship

Acts.3

The old common law rules preventing aliens from

acquiring full title to real estate used to apply in all

states, In New South Wales this was changed in 1898,h by
an Act resembling those passed by Canadian provincial
legislatures atrthe turn of the céntury.5 The ActZ+ provides
that property of every description in New South Wales may

be taken, acquired, held and disposed of by an alien, and

a title to real and personal property of every description

1. 3exton, M. Repulation of Nirect Foreipn Tnvestment:
A Cane of Delaved Reaction in Australia and Canada.
(1971)7 Ru=, Bus. Law Rev. 2L1 at p.zh3.
2. Australion Con<titution, 1900, 63 and 64 Vic., c.12
At amended, s.51.
3. 19L3-1740, 4
o The 11,5.%, Haturalisation and Denization Act nn.?)
of 142 S T {Fart TI), consplidating 39 Vict. no.9.
5. See p.? ot ~en. (-upra).  See alro =.33(1) of the

B Rl

Ganadian Citizenship Kct, 3.C., 1974~75-76, c.108%.
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may be derived through, from, or in succession to, an alien
in the same manner as if he were a natural born British

subject.6
Like many countries, Australia used to control foreign

investments by means of foreign exchange controls.7 By
‘means of these currency contfols the Reserve Bank had to
authorize all transactions involving capital inflow as well

as outflow. All foreign investments thus had to be approved
and the majority were. Even though very few were disapproved,
the procedure brought all such investment to the attention

of the government. This ﬁonitering system is behind many
of the steps taken by the prdvincial legislatures in Cénada.8

The Federal Treaéurer announced in March 1973 that a

study‘concerning foreign acquisition of Australian real
estate.would be undertaken. Until the completion of such
study, it was further announced, that in practice the
Reserve Bank would not grant exchange control approval for
the entry of overseas capital which sought after the

acquisition of city office blocks, suburban subdivisions

6. Supra, note L, s.4. See also Crown Land Amendment Act
no.6 of 1964 which put aliens on the same footing as a
natural born or naturalized Australian with regard to
Crown Land holdings and holdings under the Closer
Settlements Act. ’

7e RBanking (Foreipn Exchange) Repulations, Reg.8.

8. e.r. Nova Scotia, see p.L6 supra, and Quebec, see p.

au nr‘ﬂ .
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or rural property. ‘
The same Treasury announcement provided for certain
exemptions from this blanket ruling. Foreign investors

requiring land on which to build a factory or some other

- incidental reason as well as foreigners who wished to

purchase land for residential purposes would be permitted
to do so. It appears that the reason for these harsh
measures was the opinion of the authorities that foreign
speculators had been a contributing factor to the sharp
rise in 1and'prices in 1972.lo

Shortly after this step was taken by the Treasury,

the Commonwealth government passed the Companies (Foreign
11

Take~-overs) Act. The Act empowered the Treasurer to

prohibit a takeover in cases where he was satisfied that

after the take-over, effective control of the corporation

would be exercised by foreign individual(s) or corporation(s)

and furthermore that such exercise would be against the

national intereét.l2 In case of a failure to comply with
the Treasurer's direction, which in practice would only be
exercised in the‘case of corporations whose assets exceed
$1,000,000, a court could 6rder the restriction of voting

rights of shares involved, withholding of dividends, the

Q. Treazsury Preas Release no.10 (1973).
10. Sexton ope. cit., at p.249.
1le MoaTh GFTO73 and noa199 of 1973.
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sale of the shares or the multification of voting fights.l3
To aid the Treasurer thé Act.gave him wide powers to demand
information and documents.lh

The section of the.Acﬁ governing foreign control lays
down the figure of 15% of the voting.stock in the casevof
a foreign individual or corporation. Where two or more
individuals or corporations are involved the amount is

14,0%.15 A foreign corporation is one that is incorporated

outside Australia.i® The presumption that such holdings

would amount to foreign control are rebuttable if one is

able to show that they do not in fact carry with them "a

significant degree of control-over the conduct of the affairs

of the corporation."l7

In 1975 the Commonwealth government passed The
18

Foreign Takeovers Act. This Act provides that the

Treasurer must be notified of all proposals which would
result in foreign control of a buéiness.19 Control is
defined as the power to determine policy.20 The Treasurer
is then empowered to prohibit ‘any such takeover if he feelsv

that it is against the national interest.21

13. Companies (Foreign Take-overs) Act, 1972-3, supra,

14, iéiﬂ:, 2.720

15. Ibid., s.11

161‘ j-,‘B‘i:;{'o, "‘u’l(lgo .

:]l.7o _]EE., r;'ll(?, (d). » ’

e T0M2 of 1275, This ~tatute repealed the Companies

1 (Foreion Take-overs) Act of 1972-1973,

10, =00, T

200 ~el®, 9, 10 and 11, For eontrolling intereste in

. norp??nt}n;n, ﬁoe)cv.q and 19(7).

2l. ~m,12(2)(c), 19§h (b), 19(1)(c), 19(4)(b), 20(1)(d)
?()(3)(}1;, 21(?)(c) and 21(3)(b): o '
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On April 1, 1976 it was announced by the Commonwealth
Treasurer in the Federal Parliament that restrictions on
foréign investments would be widened to include the
establishment of new businésses as well as the expansion
of” existing businesses.22 This effectively expanded the

control of the Australian government to include what in the

Canadian Foreign Investment Review Act is Phase I and Phase II.
There is no statutory backing to these announcements
and it appears that the government is'relying on exchange
controls and expoft powers to withhold approvals and permits
to enforce its policy. It was mentioned that the regulations
would possibly become 1egislationkat a future dat.e.23
As part of this administrative action the government
created a body called the Foreign Investment Review Board
(FIRB)2A having a very similér function to Canada's Foreign
Investment Review Agency (FIRA). FIRB's role is twofold.
Firstly, it advises the government generally on foreign
investment matters, and secdndly it lends guidance to foreign
investors on how to conform their proposals to Australia's
national interest. FIRB also acts as a liaison and public.
relations body.zh |

As in the case with FIRA certain foreign investments

must be notified to FIRB. FIRB, which is made up of the

22, Cammon-ealth Parliamentary Debates, “Weekly (H. of R.)
March 30 - April 1, 1976 at pp.12%3-1292.

230 l_hj"i., n.l?’i’go

_2’;- Im., p.1237.
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head of the Foreign Investment Division of the Commonwealth

- Treasury Department and up to four part time experts in

commerce and industry, then decides if the investment is in
the national interests of Australia. |

A foreigner is defined és a non-resident individual or
a businesé (incorporated or not) which is not necessarily
foreign-controlled but in which a single foreigner .
beneficially owns an interest exceeding 15% or foreigners
beneficially owning an interest exceeding AO%.25

In addition to takeovers under the Foreign Investment
25A

(Take-overs) Act, there are four other categories of

reviewable take over proposals. The first is the establishment
of a new bhusiness where the amount of investment exceeds

$1,000,000. As under the Canadian Act, diversification by

an existing business into a different field not incidental

to the existing business falls under this heading.26 The
second and third categories are made up of the establishment
of a new mine or natural resource or new non-bank financial
institution or insurance company. The fourth is the acquisition
of Australian réal estate. v

In order to decide if the investment should be permitted,
each proposal is examined to see if it is in the national'
interest. The criteria for determining this are basically

similar to those used in Canada.%’! The Board (FIRB) will

25. Debates op. cit., p.1289,

250, M0 92 of 15

2h.  Ibid., p.l1220,

27. foreirn Tnvestment Review Act, op. cit., s.2.
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- examine whether the proposal will bring economic benefits

to Australia such as new technology, management and know

- how and improved efficiency. The Board will then look in

15 or more areas so as to ascertain whether the business
will pursue practices consistent With Australia's best
interest. Some of these areas are Australian participation
in decision making, local processing of raw materials and
industrial relations.

The government announced that a strict approach would
be taken to certain key areas.?8 Real estate is one of
thése areas and it has been stressed that normally all forms
of.foreign acquisitions of real estate would be disapproved.
Certain exceptions include the acquisition of real estate
(ffeehold or leasehold) by life insurance companies and
pension funds. Foreign companies may also burchase land
to be used as accommodation for its employees. Other

exemptions apply to acquisitions which are incidental to

future expansion and new investments where the value does

not exceed $100,000 and for office accdmmodation.29

By means of- legislation and government regulations the
Commonwealth povernment of Australia has attempted to control
take-overs as well as the establishment of new businesses
and the expansion of existing businesses.

The basis of both the Canadian and the Australian

28. Debates ng. cit., p.1280 and 1291.
29- _I__p_._i_g_o’ po 2)--
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llegislation is to provide machinery to review foreign

investment. The aim of both countries is to attempt to

" compel a greater degree of local participation. Neither
- country has chosen a fixed percentage requirement for

" local participation - i.e. 51% of the'voting stock.

Instead the review process allows for flexibility in

reviewing each application.

The picture with regard to the foreign acquisition

- of real estate in Canada is much brighter than in Australia.

The Austrélians will refuse all but a bare minimum of such

investment while in Canada the federal laws are very
relaxed and each province is given the freedom to take
measures which are in its own interests taking into

account the different circumstances involved.,

New Zealand.

New Zealand, with the same common law background as
Australia and English speaking Canada, also possesses
legislation removing the ineligibilities of aliens to hold
land.

Section 3 of the Aliens Act39 allows an alien to

acquire, hold, and dispose of real and personal property

in the same way that a British subject may. It also

30. No.28 of 1948,
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pefmiﬁs an alien to hold such property which he may inherit.

An alien is not entitled to vote or own a ship registered

in New Zealand nor is he entitled to acquire certain land.31
The latter prohibitioﬁ dates from 1968 when the Aliens

Act was amended32 by the Land Settlement Promotion and Land

Acquisition Amendment'Act.BB‘ The amendment is to the

effect that no alien is permitted to acquire any property .

under a transaction to which PartvII of the Land Settlement

Promotion and Land Acquisition Act 1952 as amended, applies.34

Such transactions include every sale or transfer of any
freehbld or interest in land whether legal or equitable, a
lease of any land exceeding 3 years, for the sale or transfer
of any leasehold ‘estate or 1egal or equitable 1nt9rest in
land which has more than 3 years to expire and lastly the
granting of an option to purchase or otherwise acquire any
freehold or leasehold estate or interest in land as |
mentioned.35

As can be seen from the previous paragraph aliens are

~ prevented from acquiring almost every possible type of

interest in land. The Land Settlement Act36 deems certain

31. q.3$ g of The Aliens Act, no.28 of 1948,

32 5.3(2)(d) was added.

33. No.152 of 1968, s.8.

3ho 103(?)(d)

35, Land Settlement and Land Acquisitions Amendment
Acty no T57 of 196%, 5.350.

360 ]bld:, )035&'
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individuals to be ordinary citizens of New Zealand and
presumably non-aliens. Such individuals must have resided

in New Zealand for a period exceeding 23 years during the

v3vyears immediately preceeding the relevant date. It must

also be likely in the court's or commissioner's (as the
case may be) opinion that he will continue to reside
permanently in New Zealand.

With regard to corporations, an 'overseas corporation'

(i.e. an alien corporation) is defined as a company

incorporated outside New Zealand or one that is a subsidiary

of such a corporation. It also includes a company within

, 36A

the meaning of the Companies Ac (1955) in which shares

that in aggregate carry the right to exercise or control
the exerciée of 25% or more of the voting power at any
general meeting of the company, are held by non-New Zealand
citizens., |

436b

It is worth noting that unlike the Aliens Ac which

speaks of British subjects, the Land Settlement Promotion and

36¢

Land Acquisition Amendment Act expressly mentions New

Zealand citizens.’ A corporation which is incorporatéd in New
Zealand is deemed to be an ordinary resident of New Zealandrand
the section applies in any transaction involving more than one
purchaser if at least one of the purchasers is a non-reﬂident

individunl or corporation.
Anide from the exhsustive list of trancactione (supra)

in which non-residents. are denied participation, the Land

3Hn, Nnl.NY nf 1955,
3Ab. 0.2t af 1048,
14 A Tm 15D A8 YNLO - CA
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thereby ensuring that gifts do not serve as a loophole.
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Settlement (Amendment) Act also prohibits transactions

reiating:to any land whichvis zohed for any public utility,
amenity, reserve or public work under any operative regional

planning or district scheme under the Town and Country

Planning, Act 1975. Also included is any‘area exceeding five

37

acres of non-commercial or residential land.
A non-resident is prohibited from entering an agreement
for the transfer of land without valuable consideration
| 38
A number of prohibitions also exist to effectively exclude
the foreigner, his wife; husband or child from receiving
land via a trustee.Bgv
The Court or Committee is empowered to grant its
consent to a land purchase by a foreigner if it is satisfied
that 3 criteria are met. The first criterion is that the
land is not zonéd or designated for any public use; the
second requires that the land in question even if it is not
so zoned or so designated, is unlikely to be required for
public use in the future.ho Lastly, where the land in
question is farm land, the purchaser or lessee must use
the land to either conduct research that will benefit

agricultural industries in New Zealand or he must use such

37. s.35 B &f;. .
38, s.23(3)(b). Land Settlement Promotion Act no.34 of
: 1952.
39, Jbid., s.23(3)(c-r).
L0, ETHT’Hrfr]nmont Promot,ion and Land Acquisition
Amendmeont ket no. 152 or‘loéq s.35H(3).
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land for non-agricultural purposes to the greater advantage
of the general community. A foreigner may also purchase
or lease farm land if he can show that he intends to reside
permanently in New Zeaiand‘and farm the land exclusively for
his own benefit and that he has the ability and means to do
so.l’1

- A study of the approach taken by New Zealand affords
us the opportunity of observing a difference in starting
}point to that taken by Australia and Canada. While Canada
excludeévcertain land acquisitions by foreigners or charges
a higher transfer tax to foreigners, Australia makes use
of exchange control regulations to monitor and prevent
certain acquisitions. The legislature of New Zealand begins
by excluding all purchasing or leasing of land in the country
by foreigners and then allows for a small number of exceptions.

Federal Republic of Germany.

Unlike most developed states, there is very little

poiitical opposition to the foreign purchase or leasing of

Lla

real estate in Gérmany. Legally there is no bar to such

acquisitions aside from the possibility of a foreign

h2

purchaser having to acquire a permit. Such a requirement

hl. Op. cit., =s.35H(3)(c).

hla. R. Volhard and D, “Yeber, Real Property in Germany, 1975,
MacDonald and Fvan<s, London, .

h2e Art.2?% FEOBRGR (Tntroductory Act of the Civil Code)
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does not apply to nationals or bodies of the E.E.C.
43

No other restrictions may be imposed on foreigners
except that foreign Insurance Companies, before acquiring

Lk

land, must obtain approval. Such approval is also

required bhefore a foreigner may enter into any contract

for the purchase, conveyance or usufruct of‘agricultural'

or forested 1amd.l‘LS Such approval is not required if a
goverﬁment agency is a party to the contract, if the land
is within 30 miles ofva_developmént scheme, if thelland
is sold by auction or if the sale iﬁvolves small plots of
land or the creation 6f leaéeholds.

Approval will usually be granted for such acquisitions
but will be refused if the sale would lead to an unséund
division of property or would uneconomically reduce or
split up one or more unitg of land. It will also be refused
if the consideration is grossly disprpportionate to the
value of the estate.

Following the war,foreign exchange control regulations
were rather harsh but since 1961, with the strengthening of

L6

the economy, they have been greatly reduced. It appears

h3. Act of 2/L/6l,, Federal Law Gazette BOART(F)12.8., The
E.F.C. Treaty (Treaty of Rome 1947), art.53.

Lo Federal Act relating to Supervision of Private Incurance
Cone And Pnilding Societies 1931, Reich Taw Gazette
RORI(HYT 315 and 750, o

L5. TUand Tran—-action Act of 1961, Fed. Law Gaz. BIBI 1091.

h6. Toreisn Trade ‘and Paymento Act of 1951,

.t . s
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éhnt foreipgn investment in German feal estate is not
perceived as a threat. In fact, the inflow of‘foreign
capital is seen as very important in the continued
building up of the eConomy; The Germans are more worried
~about their balance of payments and the ?alue of the mark
than about the issue of foreign control of their land and
thus exchange contrdls are activatéd only if theveconomy

- is threatened.

France.

France is an interesting jurisdiction to study as it
is typical of thosexcountries which control direct foreign
investments primarily by means of exchange control rules.h7
Exchange control authorization is required before any non-
resident individual or corporation can make a direct |
investment in France. Such authorization is also required
by French branches of foreign companies directly or indirectly
under foreign contr'ol.L’8

French policy since 1973 has been to encourage the

inflow of foreign capital. Guidelines have also been issued

concerning real estate.hg The purchase or construction of

L7, Tor a further example see the position in the U.K,

L8. Mo authorization is required if a non-resident purchases
property through a notary, as long as the entire
purchase price is in cash resulting from the trancfer of
fnrﬁ)rn currency or the debit of a non-resident account
in firancial francs.

9« The Financial Times. Business D1v1sion. London.

March 1974,
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. commercial premises for use as stores or offices must be
financed totally in foreign currency. 1f a foreigner
wishes to buy or build a building for residential purposes
he.must_finance.the transfef with fdreighrcapital to the

extent of at least 60%,
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Conclusion.

Present-day economic realities have demonstrated that

Canada needs foreign capital to develop certain types of

land. That is, in order to keep up with necessary growth

in land devélopment and building construction, Canada,

faced with the problem of_insufficient local capital, must

import large capital sums. In terms of land and construction

this means direct foreign investment in Canadian real estate.

This reality confronting the Canadian federal and the

various provincial governments is further complicated as we

The

have seen by the desire of Canadians to ensure that as
much real estate in Canada as possible remains in Canadian

control and under Canadian ownership.

different solutions which the federal government

and a number of provincial legislatures have devised, which

we have examined in this study, are attempts at obtaining

the maximum benefit without alienating too much of the

country.

"One
the laws
land was
It seems

involved

of the first'prbbléms we encountered in discussing
relaﬁing to the foreigner investing in Canadian
the breakdown ofbfederal and provincial powers.
from our discﬁssion of ﬁhe constitutional problems

that a rather practical if not very effective result

has eventuated. The federal government in exercising its

seneral powers over foreign investment in Canada through the
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Foreign Investment Review Act,l has decided to review

certain large investments in land considering them in
effect to‘be acquisition of business enterprises. The
basic criﬁerion as we haveAseen, is whether such an
investment will'be of benefit to Canada.2 Unfortunately,
very few land acquis 1t10no are reviewed by the Foreign
Investment Review Agency due to the fact that only such
very large acquisitions qualify for review.3

This federal law ensures some minimum uniformity in
the approach to foreign investment and»does to some ektent

_ ~ L

take provincial conditions and policies into account.

Because economic, political and geographic climates differ

-quite markedly between certain provinces, it is felt by this

writer that it is practical to allow each province to

decide on the manner in which they control foreign

‘investment and purchases of local real estate. The

constitutional breakdown in legislative powers has meant
that the legislation of each province relating to land

and foreign investment.in it, reflects both local conditions

‘and the views of local residents.

Certain disadvantages may result from this breakdown

1. 5.C., 1973, c.ib.

20 ]bl(jo, Sera

3. fand purchases must exceed 250,000 square feet or the
purchase price must exceed ?10 000,000,

L. Foreiprn Investment Review Act, 1b1d., Se 2(2)(e)
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of powers howéver, the foremost being as I have sugggsted
the lack of uniformity of rules. A large foreign developer
now is required to sift through a number of federal and
provincial rules before hevknows how to proceed. Whereas
before the provincial and other laws came into effect the
foreign investor was faced with decisions which depended
on economic and political factors, he now finds himself
faced with the additional legal limitations and restrictions
which moreover differ from province to province.

?his move away from the classical market place seems
to be a necessary one. It brings Canada into line with
most other countries which have felt that the factor of
sﬁpply_and demand of itself does not ensure that local
ownership of land will be guaranteed. Foreign purchasers,
especially the classical investors from the U.S., U.K.,5
Belgium, Switzerland and Italy are now being joined by the
Japanese, Germans and Arabs who have a gfeater purchasing
pdwer than most Ganadiansvand‘given the traditional market
economy would soon vie with each other for Canadian land
thereby forcing up prices.6 The fall in the value of the

Canadian dollar further aggravates buying power differentials,

5. See for example the Canadian holdinec= of Trizec (ovmed
66/ by a British insurance company). A list of its
Canadian holdinrs can be found in Cutler, !ow foreirn
-oxmers shape onr cities June 1975, Gan, Geor. J.o,

nE nihe  Ineludad amon~ its holdings are Place Ville
Marie in Montreal, CH Tower in Fdmonton and the
Scarboroush and Yorkdale Shoppinz GCentres in Toronto.

6. For an annlysis of properties owned by foreipgners
see Cutler, supra.
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Once the policy decision is made that foreign ownership
and control of Canadian real estate is necessary, a legal
solution therefore seems to be the only way to attain this y
end. The contradictions bétween the economic realities and
the policy considerations have been the reasons for most
controlling legislation being diluted and affecting only
limited types of land. |

'Yet another disadvantage is illustrated by the finding
in the Morgan7 case which held that provinces are permitted
to pass laws controlling the purchase of land by Canadians
who are not residents of that particular province. It is
unfortunate that fellow Canadians are discriminated against
in some cases, but happily this‘has océurred in practice in
only two provin0958 both of which have argued that they felt
their local economies to be unduly threatened. It is felt
that'it is unlikely that any other provinces will follow
this example in the near future, It is the opinion of this
writer that the advantages of provincial self determination
in this area of the law far outweighs the disadvantages.

Aside from the Morgan'case the law repdrts show that no
1itigati0n has occured with regard to the provihcial statutes.,
This lack of reported cases could be the result of a number
of possibilities. Firstly the statutes are relatively new.

Secondly they allow for many administrative solutions such

————

7o llorran and Jacohson ve A,G, for Prince Fdward 12land,
S0/ 50 R 350, . T
8. Prince Edward Tsland and Saskatchewan, supra p.56.
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as deferrments and exemptions. The Ontario experience

was such that so many exemptions were granted, that the Land

.Transfer Tax Act9 had to be amended to cover only unrestricted

land.lo Thirdly, it seems that with regard to non-urban and
non—industfial«land in both Québec and Ontario, buyers

are either quite content to pay‘the 33% or 20% tax or are
simply being scared off by the prospect of additional

cocts,.

The Canadian constitutional breakdown of powers appears
to pgive the provinces large controi over foreign investment
in local real estate and as submitted iﬁ this paper pre-empts
ény use of exchange controls as a means to control such
investment. Such controls would be under foreign jurisdictionll
and would mean a real'about-face in Canadian international
investment policies such as the freedom to move capital freely

across borders. In countries which use such controls the

.central government has power over all foreign investments.

The comparative study undertaken in this research is useful

to show how other jufisdictions have tackled this problem but
because of the unique make-up of Canada these alternatives

are not pertinent to Canada. The breakdown of powers does not
éllow for it and the Canadian economy, although recently

somewhat weakened, is still strong enough to afford the luxury

9. :;.(\.‘, },?.;’!{, Co(go
10, i.e. recreational and farmland
llo ’B.N.A. A(‘.b, ODe Cito, 5502, 12}, 15, 18 and 20.
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of having no restrictions on the amount of money_flowing

in or out of the country. While this continues, foreigners
seeking investments will be attracted to Canada as,

unlike most countries, Canéda allows full repatriation of

profits plus capital. Foreigners are also aware that should

‘their land be expropriated or nationalized full compensation

will be made,

It is submitted that the methods used by the
provincial legislatures are not the best ones available.
The use of a land tax for foreign purchasers might be
consfitutional, as might a limited size of land allowed
non-residents'of a particular province, but these are
inflexible rules aﬁd do not take individual considerations.
into account. |

It seems to this'writer that many problems mentioned
by the provincial Select Committees can be solved by |
strihgent.land use and zoning laws. These would protect
the Canadian'heritage and ensure that local governments and
not giant foreign corporations would decide on the future
development of their cities. Most of the existing provincial
legislation does not apply to urban areas anyway.12 This
is quite preposterous in that most foreign developers have

concentrated their efforts in the cities. A stronger case

12. See(e.g. The B.C, Land Commission Act, 3,B.C., 1973,
c.hb,
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can be made for the use of ekisting controls in rural
areas but land zoning would answer many of the traditional
complaints of the changes foreigners are making to local
lifestyles. |

The Select Committee reports evidénce the fact that
no accurate statistics exist which show either how much
land is foreign owned or whether such land has become
over-priced for Canadians. This.is not to say that a real
problem does not exist. Even though statistics are not
accurate, studies have shown that foreign ownership is
definitely on the rise_;13 This means that prices will
inevitably be forced up because of the fixed supply of
land,

It is submitted that the most favourable solution
would be to combine land use and zoning laws with a review
or filter process to ensure that investments benefit Canada
or a particular province.

The federal government should maintain an overall
control by means of lthe filter process of the Foreign
Investment Review Act over foreign investments which are of .
such great proportions as to affect the Canadian economy
as a whole. Provinces should also institupe a review

process to assess the desireability of small investments,

13. Ontario 3elect Committee on Economic and Cultural
Nationalism, (1973).
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In contrast to the existing window-dressing type of
legislation that the provinces have instituted, to date,
such a review process would cover investments in all types
of land and should be based on the needs of the local
economies. The provincial review agency which is proposed
should‘have.the power to negotiate with prospective foreign
investors and so arrive at a position whereby the provinces
could attract such needed investﬁent while at the same
time having some say in ﬁhe development of the province.,
The result would be that all land - commercial,
- industrial, residential, farm and recreational - purchases
would be controlled either by a review process at the
start acting in general terms and later by more specific
land-use laws. VA limited amount of use of such land-use

14

laws have been instituted in one province ' and it is

sugpgested that these be adopted by all provinces.

1h. Prince Edward Island.
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