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INTRODUGTTI 01

The main burpose of this Paper is to exarine Canada's
Federal VWartinme Labour Relations Regulations to ascertain
what changes Order in Council, P.C.1003 has made, and how
1% has been applied in the field of industriagl relations.

In ma¥ing this eéxamination it is proposed to give some
introductory Statement on labour contracts generally, and
follow this up witih a review of Doriinion labour legislation
and practice from 1867-1939 especially in regard to the
developnent in the process of collective bargaining and
touching, incidentally, the emergence of State intervention
in the settlement of disputes. Following this, again, it
is proposed to trace the growtia in the Dominion Control over
labour durinz the war years, with special emphasis on the
technique of Govermment Control in tie process of collective
bargaininz and the settlement of labour disputes. And,
finally, it is proposed to deal with particular erphasis on
Order in Council, P.C.1003, the Wartime Labour Relations
Regulations, passed in 1944 by the Federal Government under
authority of the VWar i.easures Act, and existing today by
virtue of the National Emergency Transitional Powers Act.

It will be seen from the foregoing that collective
bargaining between employer and employees, agreeuents arrived

at after negotiations, and the development of State
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intervention in the settlement of labour problems, will
be subjects "writ large" in this Thesis.

In conclusion, the scope of the examination undertaken
here will be confined to the Federal aspect, and Provincial
regulafions, which are of greater importande under the
present Constitutional framework of Canada during normal

years, will be mentioned only incidentally.
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SECTION ONE

DEVELOPLANT OF COLLECTIVE 5ARGAINING IN C 1 ADA UP _TO 1939:

Chapter I: Introduction:

(a) The Labour Contract:

A labour contract or collective agreement is the result
of collective bargaining between employer and employees. The
contract is in most instances reduced to writing. In order
to trace the development of collective bargaining in Canada
it is necessary at first to turn to Great Britain for the

background.

(b) Early Status Of Workers in England; State Regulation:

The modern labour problem had its roots in the origin of
the wage-earning class, which appeared in England during the
Industrial Revolution in the latter part of the Eighteenth
and early part of the Nineteenth centuries.(1l) This does not
mean there was no labour problem at all before that tiue.
Coming events cast their shadows beforehand; the Renaissance
can trace its light from the middle ages and in like manner
the beginnings of labour problems night be discerned many
years before the Industrigl Revolution.

In the middle ages craft guilds were empowered by

Sovereign authority in England to lay down the conditions

(1) An Outline of Trade Union History in Great Britain, United

States and Canada; by Margaret Mackintosh (Dominion

Depar tment of Labour Publication, October 1938; Noveuber

1946,) Page 1.
The Labor Problem in the United States: E.E.Cummins, 2nd Ed.,

(1935) P.4-5.
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under which persons might practice a trade. The emancipation
of the serfs in Edward III's reign made more worknen
avallable to the guilds which had become by that time very
exclusive.(1l) 1In the middle of the Fourteenth century two
million or more people died in the "Black Death." This lose
of about half of the population produced far-reaching economic
effects; food prices rose and in consequence the non-guilid
workers demanded higher wages. The Statute of Labourers (1349)
23 Edw.III, st.,1 and (1350) 25 Edw.III, st.,2 was passed in
an atteumpt to fix wage rates of all workmen as a counteractory
measure. The 1349 Close Roll, 23 Edw.III, is addressed to the
Sheriff of Kent, and notes that

"because a great part of the people, and especially
of tnhe workmen and servants, has now died in this
plague, some, seeing the necessity of laws and the
scarcity of servants, will not serve unless they
receive excessive wages, and others preferring to
beg in idleness rather than to seek their livelihood
by labour. We, by the unanimous counsel of our
prelates and nobles, have thought fit to ordain that
every man and woman of our Realm" (exceptions) "shall
be bound to serve and receive wages as in the
twentieth year of our reign or in the five or six
years last preceding." (2)

(1) Legal Position of Trade Uniong: Henry H.Schloesser and

W.S8mith Clark,1912, P.1l; The Modern Law of Labor Unions:

1910 W.A.iartin, P.3; Social Change and Labor Law:

Malcoln Sharp and Charles 0.Gregory, 1939, P.90.

(2) The Law of Trade Unions: Slesser and Baker,1921,P.3 (quote)
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This Statute crystallized for several centuries the
Judicial attitude toward labour in England. The servants
who came within the statute were compelled to work at a
Teasonable rate, the statute was to operate only in Summer
months for in the Winter the responsibility of fixing wage-
rates fell upon justices of the peace. Labourers who since
their liberation had wandered about the country offering
services to the highest bidder whether trader or guild,
were now tied down again to the land under penalty of
imprisonment. Refusal to work was an offence, as was
receliving or offering wages higher than those fixed. Oraft
guilds soon followed the example of Parliament and made
regulations regarding wages for their members.

The Statute of Labourers was followed by other Acts fixing
wages. These Acts all favoured the Lords. In (1512) 4 Hen.VIII,
c.5, provision was made for the relief of a master from the
obligation to pay statutory wages, as follows:

"No penalties for giving of wages under the Statute 12

Rich.II or any other statute shall be imposed on the
master or giver of wages.”
By the time of Edw.VI all combinations of workmen or labourers
not to make or to do their work but at a certain price or
rate was forbidden*, and a third conviction involved the
pillory and the loss of an ear. (1)

The next Statute of importance was the Statute of

Apprentices, (1562) 5 Eliz., ¢ 4, which was a result of the

guppression of the monasteries under Hen.VIII which had added

(1) The Law of Trade Uniong: Slesser and Baker, 1921, P.4
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to the surplus of workmen. The preamble of this Act stated
that 1t was passed "in great hope, that being duly executed
it shall banigh idleness, advance hiegbandry, and yield unto
the hired peérson, both in time of scarcity and in time of
plenty, a convenient proportion of wages."

Under the Statute of Apprentices Jusgtices of the Peace
fixed scales of wages, made territorial divisions to which
these scales applied and provided punighment for employers
who paid more and for workers who received more than the
fixed scale. Economic necessity early drove workmen to
group action and the courts in turn retaliated by declaring
such combinations congpiracies.

(c) Congpiracy and Restraint of Trade:

In general it may be sald that the doctrine of conspiracy
means that acts lawful when done by an individual might becone
unlawful when cormmitted as a result of a concerted agreement.
This doctrine was based upon the idea that the concerted
action of an organized group might affect society more than
would the same act committed by each member of a group.

The doctrine of conspiracy had its origin in the common
law. There are two views as to the origin of criminal
congpiracy, the first that 1t existed at common law, the
second that it originated in the Ordinance of Comspirators
33 Edw.I; enacted in 1305. (1) In the middle ages there was

no clearly marked line of distinction between crime and tort,

and the same offence was often punishable either by indictment

(1) Law of Conspiracy, David Harrison, 1924, P.6.
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at the King's suit or at the suit of the injured party. In
1330 by % Edw.III, ¢ 2, conspiracy was given a definite
criminal character,altho before that date it might be
indictable in certain cases. The offence of congpiracy
congisted of a combination of two or more persons for false
and malicious promotion of indictments or suite for embracery
or maintenance. After the year 1306 a person found guilty of
the charge was liable to the "villainous judgment®.

After the Poulterers' Cage (1) indictment for conspiracy
might follow a combination to commit a crime in a proper case
without awaiting the commisgsion of the crime. As the number
of crimes increased, the number of types of criminal
conspiracies increased and the "Seventeenth Century Rule"

following from the Poultererg' Case was further extended to

the point that even when certaln acts were no longer regarded
as crimes combinations to effect such acts were held as
criminal conspiracies. (2)

One of the earliest English cases involving the doctrine
of conspiracy in regard to workers was the case of the Journeymen
Tailors in 1721. (3) Certain tailors were indicted for criminal
congpiracy for combining to raise their wages. They were found

guilty under the indictment. In the opinion of the court,

(1) (1611) 9 Rep-55; Moore, g1k .
(2) Law of Conspiracies: David Harrigonm, 1924 P.16

(3) R v _Journeymen Tailors (1721) & Mod.10. This followed "the

doubtful® case of the Tubwomen V Brewers of London where it
had been held a congpiracy at common law for two or more

persons to band themselves together to enforce demands for
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conspiracy of any kind was i1llegal although the matter about
which they conspired might have been lawful for them or any
of them, if they had not congpired to do 1it.

In addition to the earlier Combination Acts, several of
which were (1305) 33 Edw.I; (1425) 3 Hen.VI, ¢ 1; (1548) 2 & 3
Edw.VI, ¢ 3; (1662) 14 Charles II, ¢ 15; (1720) 7 Geo.I, c 13,
the common ;aw doctrine of "restraint of trade" made illegal
all combinations of workmen to regulate the conditions of their
labour.

(d) The Combination Actg:

There were relatively few comprehensive Acts forbidding
the combination of workmen in existence prior to the Nineteenth
century. The (1799) 39 Geo.III, ¢ 81, making all combination
of workmen illegal, and (1800) 39 & 40 Geo.III, ¢ 106, reaffirm-
ing and codifying the law were the most important Acte passed
in that regard, both at the turn of the century.

By the 1800 Combination Act every combination to obtain an
advance in wages or alteration of the hours of work, or
decreage of amount of work, or the prevention of employment of
workers freely, or the preventing of workers hiring themselves
to whom they liked, or the inducing of workers to leave their
work was considered illegal; 80 also was attending any meeting,
called to advance any of those objects, or spending money for
the furtherance of such purposes or any of them, and the penalty
of imprigonment could be given for infringement thereof. (1)

A good example of the effect of the Combination Laws was

(1) (1800) 39 & 40 Geo.III, ¢ 106 ss 2-6.
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the strike of the Scottish cotton workers in 1812 for fixed
wage rates, perhaps the largest strike in this period.
Thousands of workers were on strike for three weeks; towards
the end, the employers appeared to be yielding, when suddenly
the whole strike committee was arrested and the five leaders
received prison sentences for the crime of combination. This
broke the strike. (1)

(e) Gradual Removal of Laws in Restraint of Workmen:

In 1824 the Combination Laws Repeal Act (182l4) 5 Geo.IV
¢ 95, 8 2 removed all criminal liability of combinations in
advancing or fixing the rate of wages or altering the hours
or quantity of work imposed elither by statute or common law.
This Act was passed during the economic depression following
the Napoleonic Wars and after a movement to lmprove conditions
of workers had resulted in a Parliamentary Committee of Inquiry.
This Act in particular provided that workmen or others entering
into combination for the purpose of regulating wages and
conditions of labour should not be subject to proceedings for
congpiracy or otherwise. As a result unionization increased.
This was followed by demands for improved working conditions
and in some cases by strikes. There was an immediate agitation
for reenactment against combinations, another inquiry took

place following which the Combination Laws Repeal Act Amendment

(1) A Short History of Labour Conditions in Great Britain 1750

to The Present Day: Jurgen Kucznski-, 1944, P.53.
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Act, 1325, was passed. (1) Under this latter Act the

Gombination Laws remained repealed, but two new offences
"molestation” and "obstruction® were created. The 1825 Act
also removed the immunity granted by the 1824 Act for
combinations of workmen in restraint of trade. Altho the
1825 Act was more restricted than the 1824 Act so far as
trade unions were concerned, it did however legalize the
right to withhold labour by collective action, a right which
still exists. (2)
Dicey says: "The best and wisest of the judges who
adminigtered the law of England during the fifty years
which followed 1825 were thoroughly imbued with
Benthamite Liberalism. They believed that the attempt
of trade unions to raise the rate of wages was some-
thing like an attempt to oppose a law of nature.® (3)
Before 1825 convictions for conspiracy with others to
raise wages were rare at common law; see (1721) & Mod.Rep.l0.
But after 1825 convictions for illegal combination under this
Act were relatively frequent. In R v Bykerdike, (1832) 1 M &
Rob.179, members of a trade union were indicted for illegal
combination for merely writing to their employers that a
strike would take place. In 1837 a trial for conspiracy
resulted in the conviction of five spinners; R v Selsgby, (1851)

(1) 6 Geo.IV, c 129.
(2) Industrial Relations Handbook (Ministry of Labour and

National Service) His Majesty's Stationery Office, London,

1944 P.5=6.
(3) Law _and Public Opinion in England in the Nineteenth Century:

A.V.Dicey (1920) P.199.
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> Oox C.C.H95 n. 1In 1856, Grompton, J. said that all
combinations tending to impede and interfere with the free
course of trade were not only illegal, but criminal. (1) The
Molestation of Workmen Act (1859) 22 Viet.o 34, defined more
clearly the statutory offences of molestation and obsgtruction
created by the 1825 Act. It rendered lawful peaceful
persuasion to induce workmen to abstain from working in order
to raise wages.

In 1867 the Court of Queen's Bench for the first time
distinguished between the oriminél and civil aspects of
combinations generally, thus:

"I am very far from saying," said Cockburn, C.J.,

“that the members of a trade union, constituted for

the purpose not to work, except under certain
conditions, and to support one another in the event
of being thrown out of employment, in carrying out
the views of the majority would bring themselves
within the criminal law, but the rules of the soclety
would certainly operate in restraint of trade, and
therefore, in that sense, be unlawful." (2)

(1) Hilton v Eckersley (1856) 6 E & B, P.47.

(2) Hornby v Cloge: (1867) 2 Q.B., 153 at 158.
Note here that the Trade Union Act (1871) 3% & 35 Vict.

¢ 31, s 2 stated that the purposes of a trade union were
not by reason merely that they were in restraint of trade
to be deemed unlawful and render thereby a trade union

member liable to criminal prosecution for conspiracy or

otherwise. The Conspiracy and Protection of Property Act

by Sec.3 provided that a combination of union members would

not be considered a criminal conspiracy per se.
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(£) Decline of State Regulation; Rige of Voluntary Bargaining :
As state regulation relaxed in the Eighteenth century the
workers increasingly began to combine to deal with the wage
problem, either through petitioning Parliament to enforce the
Statute of Apprenticeg or through the withholding of labour.
In 1811 in the case of Rex v The Jugtices of Kent 14 East, 3%,

the Court held that industries not in existence in 1563 were
outside the scope of the Statute of Apprentices, and in any
case that the enforcement of wage regulations was discretionary
with Justices of the Peace. This decigion virtually repealed
the Statute of Apprentices, since the Justices refused to fix
wage rates. In 1813 as a consequence, the section of the
Statute relating to the fixing of wages was repealed by (1%13)
53 Geo.III, c 40; (1814) 54 Geo.III, c 96.

Despite adverse conditions workers organized in England.
The comparative helplessness of the individual worker in
bargaining with his powerful employer who held such advantages
over him drove the worker to join with his fellows in holding
meetings t0 discuss collective action. 1t was thus that
collective bargaining originated in Great Britain in the
Nineteenth century and spread to the Buropean continent and
North America as well as other continents, later. From 1300
on, conditions of employment became less and less subject to
individual arrangements between employer and employee and more
and more collective arrangements, in many cases written
collective agreements, all on a voluntary basis. (1)

(1) International Labour Office: Collective Agreements, Studies

& Reports Series A (Industrial Relations) No.39,Pages 5,201 ff.



-1l-

(g) Legal Pogition of Trade Uniong in Great Britain in 1867:
The 1825 Amendment to the 1824 Act repealing the Combination

laws made provision for molestation and obstruction by workmen.
This applied particularly to associations of workmen and
provided a restraint against unionization. The 1859 Molestation
of Workmen Act however exempted peaceful persuasion. 8trikes
were frequent from 1825 on and from time to time were accompanied
by violence. One outbreak in 1867 resulted in the appointment of
a Royal Commigsion to review the whole position of trade unionism,
and the recommendations of this Commission made in 1869 resulted
in the passing of two important Acts in 1871.

Before the Trade Union Act of 1371 in Great Britain the
objects which trade unions usually pursued, especially in
regard to employment of its members and in regard to wages,
were held to be illegal as being in restraint of trade. 1t
also followed that agreements between members of a union allowed
by its constitution were illegal, and further that agreements
between the union and a second party were illegal and
unenforceable for this and other reasons such as lack of
personality due to non incorporation. In addition, the trade
union became so tainted with the complex of illegality in

Great Britain that it was argued that there was no legal right

allowing prosecution of 1ts officers for fraud or embezzlement

of union funds. gimilarly, in certain circumstances, it was

congidered illegal for a trade union to carry on 1its usual

employment and wage policies pecause of the element of cTiminal

conspliracy- There appears to be no basis of distinction

between a criminal and a civil conspiracy, except that in the
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latter damage must regult. (1)

In 1867 Trade Unions in Great Britain were voluntary
assocliations created by means of agreements among the
individuals who comprised its members. The legality of these
associations was based on the fact that they came into being
through the lawful action of individuale who were free to do
anything not forbidden by law. (2)

(1) Labour Legislatior: Research Study prepared for the Royal
Commission on Dominion-Provincial Relations, P.71. Prof.

A.E.Grauer (1939): 8ee also Regina v Stalner, 11, Cox's

Criminal Cases, P.U83.
See also Willes, J. in Mulcahy v R (1868), L.R.3 H.L.
(306) H.L.

(2) It might be noted here that the 1871 Trade Union Act

declared that trade unions per se were not in Great
Britain illegal combinations in restraint of trade so as
to render agreements between its members generally
unenforceable. In no case were such agreements to be
considered illegal. The Act provided further that a
trade union was not to be deemed unlawful, by reason
only of the fact that it was in restraint of trade so as

to render it liable to criminal prosecution for conspiracy.
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Chapter II: Adoption of Britigh Experience ir The New World:

(a) In the Colonieg:

America Act in 1867. This Act assigned Criminal Law to the
Dominion and proverty and civil rights to the Provinces. This
made trade unionsg in Canada subject to both Jurisdictions, for
instance since various trade union practices are governed by
the provisions of the ¢riminal law of the Dominion and at the
same tide may be restrained under Provincial law by the civil
process of injunctions.(1)

The division of authority between the Dominion and the
Provinces in nmatters affecting labour has been the gsubject of
mucn digcussion. The British North America Act, Canada's basic
documentary Constitutional norm, did not mention lesbour asg
such.(2, The result over the years has been that both Dominion
and Provincial legislation deal with labour matters of all kindsg

(1) Canadian Labor Laws and The Treaty: (1926): Dr. Bryce ii.

Stewart, P.120.

(2) The Royal Commission on the Relations of Labour and Capital

in Canada: (Report, Ottawa 1889) P.7 said that: "Your

Coriiissioners cannot venture to determine where, in legis-
lation affecting labour and capital, the authority of the

Dominion Parliament ends and that of the Provincial

Legislatures begins."
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in Canada, and in a manner which is not very practical today.

In normal times the Federal jurigdiction over labour is
ancillary to jurisdiction in other mattersg; eg. railways,
criminal law, and the implementation of Treaties under Section
132 of the British Nortb America Act. Provincial control over
labour matters, on the other hand, rests largely on provincial
jurisdiction over property and civil rights, under Section 92
(13) of the British North America Act. (1)

The status of workers associations or unions in the
colonies previous to 1867 and in the Dominion in 1867 followed
very closely the position of such bodies in Great Britain. The
background of Cgnadian labour union experience is thus very

definitely British.

(1) Prof. A.E.Grauer in Lebour Legislation (1939) a Research
Study prepared for the Royal Commission on Dominion-
Provincial Relations, P.174 states that the result of
thig divided field has been lack of uniformity in labour
legislation over the Dominion, ingbility to implement

International Labour Organization Conventions, and lack

of co-operation in general.
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Chapter III: Important Dominion Engctments 1867 - 1939:

(a) The Trade Unions Act 1872:

The Trade Unions Act of 1872 (1) enacted by the Dominion
shortly after Confederation was based on the British Trade
Union Act of 1871. The Canadian Act did not have the same
effect, disregarding the argument as to its legality, as
the British Act, as it applied only to trade unions registered
under its provision. (2)

The Trade Unions Act provided that any seven or more
members of a trade union could register such union with the
Registrar General of Canada. A trade union is defined under
Section 2 of the Act as a combination, whether temporary or
permanent, for regulating the relations between workmen and
mastere, or for imposing restrictive conditions on the conduct
of any trade or bueiness, as would, but for this Act, have
been deemed to be an unlawful combination by reason of some
one or more of its purposes being in restraint of trade. The
provision also existed in the Trade Unions Act to the effect
that "the purpose of any trade union shall not, by reason
merely that they are in restraint of trade, be deemed to be
unlawful, so as to render any member of such trade union
l1iable to criminal prosecution for congpiracy or otherwise,
so as to render vold or voidable any agreement or trust®. (3)

(1) Now, the Irade Unions Act, R.8.C. (1927) ch.202.

(2) Chase v_Starr (1924) 8.0.R.%95 at P.507 per Duff, J.

Polakoff v Winters Garment Co. (1928) 62 O.L.R.at P.54

per Middleton, J.
(3) Now, the Trade Unions Act, R.8.C. (1927) ch.202 Sec.29.
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The 1872 Trade Unions Act has not been of much effect in
Canada since relatively few uniong have registered under its
provisions. It will be sufficient to state here that it was
in a sense a recognition by enactment of the existence of
trade unions, since it allowed trade unions to hold property
in the name of a trustee and to take action in a suit or
defence thereof. It also made officere of the union liable
in a proper case for misapplication of funds of the trade
union. It did not however, have any application to
“collective agreements",since under Section 3 the Act has no
effect on any agreement between an employer and those
employed by him as to such employment. (1)

The provision in the Trade Unions Act of 1472 stating
that "the purpose of any trade union shall not, by reason
merely that they are in restraint of trade, be deemed to be
unlawful, so as to render any member of gsuch trade union
liable to criminal prosecution for consgpiracy or otherwise,
so as to render void or voidable any agreement or trust®,

exists today as Section U497 of the Criminal Code. (2)

(1) Labour Legislation: A Study prepared for the Royal Commission

on Dominion-Provincial Relations, Prof.A.E.Graver (1939)
P.67-70. The Act "attempts to make certain agreements and

trusts of trade unions vallid, provides protection of union
funds, all of which are matters of property and civil rights
and within the jurisdiction of the provinces". This opinion

follows the question of ultra vireg, first raised by

Alexander MacKenzie at the time of the passing of the Act.
In addition it is questionable in any case if international
trade unions come within the terms of the act.

y 1892 Criminal Code to unregistered unions.
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The Oriminal Law Amendment Act of 1872 provided that
agreements of workmen in Canads to fix wages and the use
of peaceful persuasion weére not grounds of indictment for
conspiracy. The Act went on, however, to state that
coercive methods used on employers and workers would be
1llegal as a congpiracy. Thig Section exists today as
Sectlon 501 of the Oriminal Code; following the 1876 Act
R.8.0. ¢.37 s.1.

In short, provigions deemed proper for the protection
of trade unions from the harsh operations of the Criminal
law are found in the Oriminal Code, and not in the Trade
Unions Act. This fact rendersg it unnecessary for all
practical purposes to comnsider whether the provisions of
the Trade Unions Act of 1872 are constitutional. (1)

(b) The Industrial Disputes Investigation Act 1907:

The next step in Federal Labour Legislation was made in
the passing of the Industrial Disputes Investigation Act in
1907, which Act was passed as a result of trouble in the
Alberta Coal fields in 1906 a matter tending towards national
concern. The Industrial Disputes Investigation Act (now
R.8.C. ch.112, 1927) is entitled "An Act to aid in the
prevention and settlement of strikes and lockouts in mines
and industries connected with public utilities". The Act
gshall apply to disputes between employers and employees in
works within the authority of the Federal Parliament in
ordinary times, any works brought within Dominion jurisdiction

(1) Amalgamated Builders Oouncil v Herman (1930) 2 D.L.R.- 512

per Middleton J.
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during national fuergency, and any works made subject to this
Act by Provincial Legislation - Section 3. The Act provided
that either party might apply to the Minister of Labour for
the establishment under Section 6 of a Board of Conciliation
and Investigation to which the dispute may be referred under
the provisions of this Act. The Hinister then within fifteen
days of the receipt of the application, if satisfied that the
provisions of this Act apply, may establish a Board of three
members. The Minister's decision is final in this regard, but
ordinarily each party submits one recommendation and the two
80 recommended agree on a third who is named Chairman. In any
other case the Minister himself makes the appointment. As
soon as possible after the Board is established the Registrar
of Boards of Conciliation and Investigation shall notify the
parties of the names of the members. The Board is ready for
action in the dispute.

The procedure in making the application for a Board is that
the application must be in writing and sent by Registered lail
to the winister setting forth the particulars of the dispute
and declaring that to the best of knowledge and belief a
lockout or strike is imminent, that negotiations are off. The
applicant may sugges?t a nominee. A copy is to go to the other
gide. If the application is made by a Union it must be signed
by two Officers, otherwise after a majority vote. ?he other
party to the dispute shall reply in writing and send copies to
the first party and to the Registrar. There must be at least

ten employees affected before the Union may make application.



The Regietrar, on the formation of the Board, is to
provide the Chairman with s Copy of all proceedings, and the
Board is forthwith required to deal with the matter. Under
Section 24 of the Act the duties of the Board are:

in every case where g dispute is duly referred to

a Board it shall be the duty of the Board to
endeavour to bring about a settlement of the
dispute, and to this end the Board shall, in such
manner as it thinks fit, expeditiously and carefully
inquire into the dispute and all matters affecting
the merits and right settlement thereof."

The Board investigates the dispute and where a settlement
is effected a memorandum of the settlement signed by the
parties is forwarded to the Minister together with a Report.
If the parties agree before or after the Report the
recommendation becomes binding “in the same manner as parties
are bound upon an award made pursuant to a reference to
arbitration on the order of Court of Record". - Sections 25
and 63 of the Act. If no settlement is possible the Board
submits a report to the Minlster setting out what it did and
what it recommends "according to the merits and substantial
justice of the case". The Registrar files the Report and
gends a copy to the parties concerned and to others interested
in the dispute. Under thé Act however, there was no compulsion

on either party to carry out the recommendations of the Board.
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It was merely an attempt by the Federal Department of Labour
to bring the parties together and effect a settlement.

The Board may sumnon witnesses and require documents to
pe produced; and any party to the proceedings may be compelled
to give evidence and penalties are provided for a breach.
However, one notable feature of the Act was that it prohibited
a strike or lockout until the Board had submitted its Report
and recorendations. It went no further. Obvious loopholes
in the Act were that stoppages not considered strikes or
lockouts were not covered and in any case once proceedings
were carried out and a Report submitted there was no provision
preventing strikes or lockouts. But the volicy of bringing
the parties together and forbidding stoppages for a period of
time made for gettlements in many cases due to the "cooling
of f¥ period.(1) The procedure for enforcing penalties where
they existed under the Act was that prescribed by tne provisions
of the Criminal Code regarding summary convictions.-Section 62.

The Industrial Disputes Investigation Act is the first
Canadian legislation restricting the right to strike or lockout
pending official investigation. Section 5% states tuat the
relations of the parties shall remain unchanged pending

proceedings before the Board. Penalties are provided under

Section 61 for inciting to strikes or lockouts. The findings
of a Board are not mandatory, unless agreed on by both parties

and then the findings may be enforced under Section 63.

(1) 8ection 57 of the Industrial Disputes Investigation Act.
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It is questionable however, whether Section 58 prohibits

strikes and lockouts previous to the thirty days mentioned
therein. (1)

If jointly agreed the provisions of this Act may apply
to any dispute in a trade not covered by the Act.-Section 64.
In certain cases even if no ordinary application, the Minister
may order a Board or recommend a Commission of Inquiry under
Section 65; and under Section 66 the Minigter may order
inquiries into industrial matters. Under Section 67 "no Court
of the Dominion of Canada, or of any Province or territory
thereof, shall have power or jurisdiction to recognize or
enforce, or to receive in evidence, any Report of a Board, or
any Testimony or Proceeding before a Board, as against any
person or for any purpose, except in the cage of the
prosecution of such person for perjury”.

The Industrial Disputes Investigation Act of 1907, patently
ultra vires on its face, was declared ultra vires the Dominion

in the Snider Oase in 1925.(2) As a result of this decision the

Act was amended in its application by R.8.0.1925,ch.14 to apply
to Federal works, only invading Provincial jurisdiction when
enabled to do so by the Provinces. Up until 1939 at least the
Industrial Disputes Investigation Act of 1907, as amended, was
in effect over the Dominion field as well as in the Provincisal
field by enabling legislaéion in all provinces except British
Columbia and Prince Edward Island, where it applied only to
certain classes of trangport and communication agenciles.

(2) Toronto Electric Commigsioners v Snider et al (1925),

2 D.L.R.b.
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(¢) Bection 502-4 of the Oriminal Code, 1939:

This Section of the Criminal Code came into effect on
August 1,1939. It was designed to protect workers against
dismissal or other discriminatory treatment because of trade
union activity.

The effect of this Section will be considered in detail
in a later part of this Thesis.

Chapter IV: Union Liability in Canada in 1939:

(a) Liability of Trade Unions :

The legal status of Canadian trade unions is much the same
as that of the union in Great Britain before the Industrial
Disputes Act of 1906. They seem to have adequate protection
from the Combination Laws, but they are open to constant
attacks on charges of criminal and civil conspiracy. There has
been frequent use of the injunction and union funds are liable
to seizure to satisfy damage actions.(1l)

Trade unions are not incorporated in Canada. The Trade
Unions Act of 1872 and various Provincial Acts require the
registration of trade unions and thereby impart a certain
gtatus to registered trade unions. (2)

(1) Canadian Labor Laws and The Treaty: Bryce .Stewart (1926)

P.193-194. See also R v Bunn 12 Cox ¢.C.P.316.

(2) Labour Legislation (1939) Royal Commigsion on Dominion-
Provincial Relations, Study, A.E.Grauer, P.74-77. See also
puff, J. in Chase v Starr (1924) 66 8.0.R. P.507. 8ee also

Margaret Mackintosh in Zrade Union Law in Canada, (1938)

(1946) P.39. See also U.M.W.of A. v _Strathcona Coal Co.(1908)

g W.L.R. P.649, reference to the Taff-Vale Case in England.
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The Trade Uniong Act of 1872 further may permit trade

unions to institute or defend suite in certain cases. As a

result there ie thug g "peculiar condition of trade union

law in Canada." (1)

(b) Liability of Trade Union Members:

The membersg of g trade union are individuglly liable in
case Of assault and under other sections of the criminal code.
In addition, crimingl liability attaches in certain cases for
action in connection with union activities such as illegal
picketing under Seétion 501 of the Criminal Code as well as
under other sections.

- In case of civil conspiracy, where acts which when done
individually are not illegal but become so when done by a
group, liability attaéhes when thé combination goes beyond
forwarding or defending its own trade and instead really
concentrates on injuring another.(2) This all leads to the
question of conflict of interests explained so fully in the

Crofter Case in the English House of Lords and in particular

with regard to the ambit of interests.(3) Mere membership in
a trade union does not make members liable for wrongful acts
of the union, unless there is actual participation.(4#) On

(1) Labour Legislation: A study prepared for the Royal Commission

on Dominion-Provincial Relations (1939) P.66. A.E.Grauer.

(2) Sorrell v Smith (1925) A.C.700. Quinn v Leatham (1901)

A.C.U95. Meretsky v arntfield (1922) 0.W.N.439.

(3) Bora Laskin in 1942 ¢.B.R. P.636 in reference to the
Judgment of Lord Wright in Crofter Hand Wovan Harris Tweed
Co.Ltd. v Veitch (1924) 1 A1l E.R. P.164.

(4) Local Union No.1562 U.M.W.of A. v Williams (1919) 3 W.W.R.

828;.59 8.0.R.240.
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the other hand, a trade union ls not liable for illegal

acts of itg nembers unless it ordered or notified the acts
to be done. (1)

(e) The Gollective Agreement:

The Privy Council hag held (2) that a collective agree-
ment had in itself no legal effect, and was subject to the
interpretation of the parties themselves and not the Courts,
but when the terms of the collective agreement or any part
of them enters into the individual contract of the worker
with his employer then the case may be different. In the
latter case the collective agreement may become part of the
individual contract of the worker with his employer at least
impliedly, and as such be subject £o the law of contract.(3)
This remains essentially the position of collective labour
agreements in Canada today. (%)

(1) Vulcan Iron Works v Winnipeg Lodge No.174 Iron lioulders

Union (1911) 16 W.L.R. 6H9.
(2) Young v C.N.R. (1931) 1 W.W.R. 1931 A.C. P.3.

(3) It might be noted here that criminal law applies to workers

in both Federal and Provincial jurisdictions. In the main
any other Federal law relating to trade unions or members
thereof (except‘legislation of an emergency nature) applies
only in an ancillary sénse as being in regard to sone
definite heading in S8ec.91,92, eg. railways. This Thesis
will not deal with the question whether Provincial laws eg.
minimum wage acts will apply to Federal workers.

(4) It might further be noted that certain types of labour
agreements particularly as extended in Quebec are in g

different category. S8ee (1924) R.8.Q.ch.112; (1937) R.8.Q.
ch.49; (1940) R.8.Q.ch.38.
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Chapter V: Collective Bargaining in Canada loo7 - 133%J:

"The right of association and of organization by
workers ig g fundamental right. Deniagl or
interference with thig right is provocative of
much ill-will in Industry. ith Organization is
necessarily associated representation. The right
of workers to bargsin collectively and to be heard,
through chosen Tepresentatives, in matters
pertaining to their employment, are corollaries of
the right of agsociation.!

Industry and Humanity:(1918) Hon.w.L..acKenzie King,P.200-201.

(a) Introduction:

This section of the paper will deal with the development
in the process of collective bargaining in Canada during the
years 18¢7 to 1939. A special attempt will be made to elicit
from the sources chosen for examination herein just to what
extent the statemnent quoted above is applicable from time to
tine during tae period in qguestion.

The sources chosen for examination will in the main be
confined to practice and opinions with regard to union recognition
and collective vargaining.(l) Collective bargaining principles
are formed through the crystallization of public opinion in
industry. Consequently, this examination will be important
as indicating the course of development leading up to the
linited legal status of labour unions and the obligation of

an employer to bargain with his employees collectively.

(1) The Research & Statistics Branch of the Dominion Depar tment
of Labour has made an analytical study of agreements in
various industries. For the development in the Pulp & Paper

industry see Labour Gazette, Apr.1945,P.539;Iron & Steel industry,

Labour Gazette,Oct. 1945 P.146,Nov.1945 P.1613;Lon-Ferrous &
Chemical Products,labour Gazette,war.l946;0oal .ining,Dec.1946.
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1
t will be convenient in thig Introduction to indicate

h
the position of workergs in Canada in 1867, and the improvement,

if any, in their status 80 far as collective bargaining is

concerned by the year 1919.

In 1867 associations of workers were mot recognized at
law in Canada. The Labour Problem was relatively unimportant
for the Dominion was a new country and labour as such had not
been mentioned in the British North Americe Act. Emigrants
especially from the 01d Country, brought over with them the
experience current in collective bargaining in their o0ld homese
and applied it to the gsituations in the various Colonies and
later in Canada. Collective bargaining in Canada in 1867
would therefore be of a limited ngture and in any case wholly
voluntary on the part of the parties concerned.

A Federal Department of Labour had been established in
1900 and a Oonciliation Act was then in existence; in 1907 the
Industrial Disputes Investigation Act had exercised and
extended the services of conciliation and provided for a
Weooling off" period. However, disregarding the very limited
recognition of trade unions in the 1872 Trade Unions Act,
there had been no compulsion to recognize trade unions or to
bargain collectively previous to 1919.

During World War I, on July 11, 1918, Order in Council,
P.C.1743 had been enacted by the Canadian Government because
of industrial unrest mainly due %o the fact that employers
st111l denied workmen the right to organize. Paragraph 2 of

this Order in Council declared certain principles and urged

their adoption, as follows:

WThat all employees have the right to organize in
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trade unions, and thig right shell not be denied or

interfered with in any manner whatsoever and through

their chosgen representatives should be permitted and

encouraged to negotiate with employers concerrning

working conditions, rates of pay or other grievances."

Despite the words of this Order in Council, labour disputes
continued with the result that a Royal Commission appointed to
inquire into the cause of industrial unrest, stated in 1919:

"On the whole we believe the day has passed when any

employer should deny his employees the right to
organize. Employers claim that right for themselves
and 1t is not denied by the workers. There seems to
be no reason why the employers should deny like
rights to those who are employed by them."

The idealism engendered in World War I and the promisges
given to the workere to reward their loyalty during the
struggle required post war implementation. The Peace Treaty
of Versailles attempted to secure international recognition
of these promises to labour. Article 23 of the Covenant of
the League of Nations speaks of "fair and humane condi tions
of labour ...... in all countries”. The Preamble to the
Labour Section of the Treaty of Versailles (Part XIII),
Articles 387-427 following up Section 23 speaks of the
establishment of universal peace based on soclial Jjustice; and
speaking further of unjust labour conditions proceeded to lay
wmethods and principles" of special importance to

down nine

the achievement of gocial justice. The first and second of

thege principles which "ghould be" applied to all nations are:
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"FiTst - The guiding principle that labogr should
DOt be regarded as a commodity or article of commerce.
"Second - The right of association, for all lawful

purposes, by the employees as well ag by the employers."

In 1919 for all practical purposes the situation so far
as collective bargaining was concerned was that in spite of
any promiges to the contrary, workers in Canada in some cases
had the privilege to unionize and deal collectively with
employers but in no case had they the legal right thereto.
Indeed, as a rule, employers did not look too favourably upon
the idea of creating such a practice in 1919. (1)

(b) Statements of Government Leaders: Source One:

It has been declared that 8ir Robert Borden, the Canadian
Prime Minister in 1918-1919, assisted by Mr. P.M.Draper of the
Trades and Labour Congress of Canada, had an honourable part
in drafting the Labour Section of the Treaty of Versailles.(2)

The attitude of the Union Government and the Congervative
Government in Canada up until 1921 was to accept collective
bargaining for all industrial employees, except Government
(1) Hon.W.L.MacKenzie King in Industry and Humanity (1918)

P.13-14 speaks of the refusal of management to meet
representatives of labour as an example of that “certain
plindness in human beings.*

(2) The Labour Gazette, Oct.1920, P.1334, quoting Rt.Hon.Arthur
Meighen in an address before the 36th Annual Convention of

the Trades and Labour Congress held at Windsor,Ont. Sept.

13-18, 1920: Canadien Labour Laws and The Treaty: (1926)

Dr. Bryce M.Stewart, P.19: The Origin of the International

Labour Organization: (1934) Vol.I, Published by the Carnegie
Endowment for International Peace, p.216-217.
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emplo
mployees, and there ig aleo an indication that there was

no clear-cut policy in regard to representation when two
OF more labour organizations claimed that right. (1)

Prime Minigter Rt.Hon.W.L.MacKenzie King, announced to
the House of Commons on March 24,1924, that the Government
proposed to form a Select Standing Committee on Industrial
Relations.(2) In the House of Commons on March 18,1926,
Prime Minister King supported a resolution in favour of
collective bargaining; the resolution was in connection with
the payment of men requisitioned for fighting forest fires
under Provincial enactments.(3)

The Treaty of Versailles had embodied in its Labour
Clause the principle of the payment of an "adequate wage".
On March 15,1926, Mr.J.S.Woodsworth of Winnipeg introduced a
resolution in the House of Commons regarding a legal minimum
wage, the matter was referred on the motion of Prime Minister
King for further consideration to a Committee on Industrial

and International Relations. The Report of this Committee was

(1) The Lavour Gazette, Apr.1920, P.372; The Labour Gazette,

Feb.1920, P.107 ff; The Labour Gazette, Jan.1920, P.72.

(2) The Labour Gazette, Apr.192H, P.274. Resulting from a

resolution of Mr. J.S.Woodsworth, M.P: “That in the
opinion of this House it is advisable to appoint a Select
Standing Committee to deal with all matters coming before
the House which involve Industrial Relations'.

(3) The Labour Gazette, Apr.1926, P.304,305. Resolution moved
py Mr.A.W.Neill, M.P., seconded by Mr. A.A.Heaps, K.P.:

WThat in the opinion of this House every effort should be
made to affirm and establish the full industrial freedom

‘of the citizens of Canada to bargain for their services..."
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unanimously adopted in the House of Commons June 30,1926. The
Report recommended g Conference of Dominion and Provincial
Tepresentatives be held in the near future to find ways and
means of giving effect to the "Labour Provisions" of the
Treaty of Versailles,(1) a matter which trade unions in
Canada had been advocating since 1919.

The Dominion Government did not enact any legislation on
the matter of collective bargaining during the period 1919-1930.
On Jan.27,1922 a Federal Order in Council was passed confirming
the fact that agricultural workers would seem to have the same
rights of association and combination as other workers.(2) On
April 14,1927 a bill requested by organized labour was passed
regarding union label registration; this bill was a gesture
toward union recognition.(3)

The Depression period was not productive of much advance,
if any, in the field of labour relations in Canada. The
economic crisis of the early thirties affected every movement
or effort for economic or social improvement, and the bargaining
position of the worker in Canada during that period was not
conducive to the development of the collective bargaining process.(4)

(1) The Labour Gazette, June 1926 P.654

(2) Canadian Labour Laws and The Treaty: (1926) Dr.Bryce i.

Stewart, P.U3.
(3) The Labour Gazette, April 1927, P.378-379. (Bill had been

introduced on ten previous occasions)
(4) The Labour Gazette, June 1931, P.680, quoting from the 15th

Annual Report of the Director of the International Labour

Organization delivered in Geneva, May 1931.
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On January 22, 1931, Mr.Tom Moore, Pregident of the Trades

and Labour Congresg of Canada, in pPresenting a program of

legislative and adminigtrative changes to the Dominion
Government paid tribute to the Minister of Labour, Hon.Sen.G.D.
Robertson, for his firm ingistence that the regulations

respec ting hours of labour and conditions of employment of the
Federal Government should be carried out in provincial and
municipal relief works. At the same time, Mr.Moore pressed

for action at the forthcoming Dominion-Provincial Conference
toward amending the Britigh North Americsg Act to allow the
Federal Govermment to implement conventions of the International
Labour Conference. (1)

Trade unions in Canada during the depression were not so
much concerned with any advance in the process of collective
bargaining as in seeking fuller employment.(2)

In his 1937 New Year's message, the then Minister of Labour,
the late Hon.Norman McL.Rogers, declared re the right of

association:

"In connection with recent strikes in Canada there have
been frequent complaints that certain employers have
denied to their employees the right of association and
have summarily discharged men and women who have been
active in the organizstion of labour unions. It is
necessary to state in the clearest terms that the right
of agsociation is a civil right, long established by

law and usage. It was affirmed with gpecial reference

(1) The Labour Gazette, Feb.1931, P.179-180
(2) The Labour Gazette, Mar.1932, P.249; The Labour Gagzette,

Sept.1931, P.999; The Labour Gazette, June 1931, P.682;
The Labour Gazette, May 1931, P.553-55U,
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to Canada by Order in Gouncil of July 11, 1918
(p.c.1743). It was proclaimed explicitely in the
Treaty of Versailleg at the close of the World War.

To deny the right of workmen to combine in any

lawful organization they desire for the promotion

of their common welfare ig an open invitation to

extremists to preach the futility of collective

bargaining as an alternative to direct action. The
right of association for legitimate purposes should

be respected in the national interest and labour

should not be denied the means of organizing for

collective bargaining. The right of employers to

organize is not questioned in any quarter. Employers
are not entitled in the same breath to protest

agalnst govermmental regulation of industry and to

deny to labour its right to legitimate measures of

gelf-help through voluntary association.' (1)

Again Hon.Mr.Rogers in concluding his address before the
53rd Annual Convention of the Trades and Labour Congress of
Canada in September 1937 expressed the view that collective
bargaining is the path most likely to lead to industrial
peace in a democracy. In his Rectorial Address at Queen's
University on January 12, 1938, Hon.Norman McL.Rogers in
speaking on industrial peace stated that strikes are the

evidence of latent antagonisms in the industrial field; and

that:
(1) The Labour Gazette, Jan.1937, P.23: 8ee also The Labour

Gazette, June 1937, P.595 for statement of the Minister of

of Labour at Coaticook, Que., emphasizing the advantages
of collective bargaining in maintaining industrial peace.
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“Whether the recognition of unionsg if left to the

discretion of employers or made obligatory by
legislation, there is no doubt that the organization
of unions will continue and their membership increase."

The Minister added that governmental action may assist the
practice of collective bargaining in three ways, namely
maintaining law during a strike, upholding freedom of
association for workmen, and providing machinery for
mediation and concilistion where voluntary collective
bargaining failed. (1)

These statements of the then Minister of Labour follow
closely the opinions of Hon.W.L.MacKenzie King as set forth
in his work entitled Industry and Humanity. It will be
proper next to indicate what direct action the Govermment
of Canada took in furtherance of collective bargaining and
unionizgtion.

On February 25,1938, the Minister of Justice, Rt. Hon.
Ernest Lapointe, in reply to Mr.J.8.Woodsworth's advocacy of
a bill to amend the Criminal Oode by provision against
refusal to employ or dismissal for membership in trade unions,
states, "we are all in favour of unions"...... and...... “of

recognizing the right of labour people to organize into

unions.” But the objective of the Bill, he contended would

Wmake a crime of something which in pith and substance

relates to contracts and comes under property and civil

rights, and under our constitution is within the jurisdiction

(1) The Labour Gazette, January 1938, P.24 ff.,; See also
The Labour Gazette, January 1938, P.22: The Labour Gazette,

February 1937, P.166 at 168.
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of the provinces." The Minigter of Justice introduced a

Bill amending the Criminel Gode following Mr.Woodsworth's
Bill in most particulars. The Amendment to the Criminal
Code in question exists as S8ection 502-A.

S8ection 502-4 of the Criminal Code represents the only
direct legislative action taken by the Canadian Government
in the period between the two Great Wars in Telation to union
recognition and collective bargaining between employer and
employee. Labour had criticized the Industrial Disputes
Investigation Act because of its prevention of a strike until
all the procedure of the Act had been exhausted. Workmen on
the other hand were liable to direct discharge or discrimina-
tion because of union activities. The fear of strikes and
the fear of unemployment, discharge or unfair treatment were
at the root of much of the industrial unrest. The policy of
the Industrial Disputes Investigation Act had been to restore
falth between employer and employee; it contalned no provision
compelling collective bargaining. Section 502-A of the
Criminal Code was designed to relieve workmen of the feeling

that employers in various ways contrived to penalize union

activity.
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(c) Boards of Conciliation and Investigation: Source Two:

"Conciliation is always the best of methods to
employ in adjusting differences. It hag regard
for feelings, as well ag for facts, and feelings
are an all-important consideration where human
relationships are concerned. The whole effort
of conciliation is necessarily concentrated upon
the elimination of fear and the establisghment of
faith between the partiee concerned."

Industry and Humanity:(1918) Hon.W.L.WacKenzie King,
P.206.

"Investigation, as a method of preventing and
adjusting industrial disputes, stands midway

between Conciliation and Arbitration. Though
rightly regarded as a separate and distinct

method, it is the handmaid of the other two.
Investigation goes farther than Conciliation
necessarily goes, and not quite so far as
Arbitration.®

Industry and Humanity: (1918) Hon.W.L.MacKenzie King,

P.209.
The Industrial Disputes Investigation Act, R.8.C.ch.ll2,

1927, entitled "An Act to aid in the Prevention and Settlement
of Strikes and Lockouts in Mines and Industries connected with
Public Utilities", by Section 6 provides for Boards of
Conciliation and Investigation established by the Minister of
Labour on application generally by either of the parties to

an industrial dispute. The duties of the Board so established
are get out in Section 24 and, in short are to endeavour to
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bring about a settlement by inquiry. There 1s, however, no

compulsion on the parties to accept the award of the Board
unless they agree to do so.

The recommendations of Boards of Conciliation and
Investigation under the Industrial Disputes Investigation
Act so far as followed by the parties provide a source and
means of development in the process of collective bargaining
in Canada.(1) In this section of the paper an examination
will be made of the Reports of various Boards of Conciliation
and Investigation as reported in the Canadian Labour Gazette
to indicate any development toward general principles in the
process of collective bargaining in Canada between 1919 and
1939. It might be noted here that the statutory right of
Boards to investigate in many cases is sufficient in itself
to influence the parties in the industrial dispute to settle
controversies both voluntarily and sgpeedily; and further that
the publicity given the Report makes for settlement in many
cases.

The unanimous report of the Board of Conciliation and
Investigation on an application of two unions and dealing
especlally with the issue of union recognition stated:

It appeared to the Board that as neither organization

could be fairly said to represent all the employees

a reasonable solution of the difficulty would be for
each organization to appoint three representatives
upon a joint committee and that such committee should

(1) Local 100,United Steel Workers of America v Steel Co.of

Canada (1944) 2 D.L.R. 583 per MacKay, J. at P.587.
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negotiate a schedule on behalf of the members of

both organizations."(1)

The recommendation of the Board was accepted by all parties
concerned.

The Report of a Board of Conciliation and Investigation
where the union concerned desired to make a contract for
employees of several mining companies in the place of the
geveral individual contracts then in existence, recommended:

"We are of the opinion that a more contented state
of affairs would exist among the miners if the
United Mine Workers of America were permitted to
contract. This is a day of co-operation......"(2)

The Report of a Board of Conciliation and Investigation

in the New Brunswick Power Company dispute stated:

"The representatives of the company at the hearing
state that the company had no wish to make any
agreement whatsoever with its employees, and did
not intend to do so, but that its intention was
to deal with the employees individually and without
any reference to the Division."(3)

The Board recommended in this case that the previous collective
agreement continue for another yearT.
(1) The Labour Gazette, July 1920, P.%23 at 824: Report of Board

in dispute between The C.N.Express Co. and certain of its

employees.
(2) The Labour Gazette, March 1921,P.317: Report of the Board in

vetween Local 4070 of the U.¥.W.of A. and various

dispute
Mining companies of the Edmonton, Alberta District.

v

(3) The Labour Gazette, July 1921,P.881 at P.883: N.B.,Power Co.
Amalgamated Association of Street & Electric Railway Employees,
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The Report of the Board in the case of The C.P.R.Commercial

Telegraphers, 1925, dealt with the matter of union recognition

and incidentally with that of union shop. The Company considered

that dealing through officials of the union without recognizing
the union was proper collective bargaining according to their
tradition. The Minority Report alone raised objections.(l) The
Canadian National Railways, a Government agency, too dealt
similarly with its employees through a "General Committee".(2)
The Report of the Board in the case of The Montreal Wharf
employees of the C.N.R., where two unions were concerned in a
matter about union recognition in an 0ld agreement and in the
negotiation of a new one, recommended a joint committee
irrespective of union affiliation. This arrangement was
accepted by all concerned. The problem of union recognition
was side-tracked as well as the issue of sanctity of contract.(3)
The Report of the Board in the case of The Winnipeg Electric
Company in 1926 recommended direct dealing with the employees
themselves and at the same time employees were not to be
discriminated against for union activity.(4) A similar case
was that of the various shipping interests of the Port of
Saint John, N.B., and their employees in 1927.(5)
(1) The Labour Gazette, Feb. 1925, P.107 at P.113-11k.
(2) The Labour Gazette, Feb. 1925, P.114 ff.

(3) The Labour Gazette, Jan. 1927, P.19.

(4) The Labour Gazette, Aug. 1926, P.754

(5) The Labour Gazette, #pr. 1927, P.359 ff.
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The Majority Report of the Board in the case of The
British Columbis Telephone Company Employees who sought
union recognition in 1927, recommended no change in policy.
The Minority Report, however, recommended collective
bargalning and union recognition in preference to the policy
of dealing individually with each employee. (1)

In the foregoing Reports of Boards of Conciliation and
Investigation front-line cases in the industrial conflict
between employer and employee have been considered and issues
were joined under the headings of union recognition, represen—
tation, union shop and employer interference. As marginal cases
in the Yarea of ever-present possible conflict" Reports of
Boards of Conciliation and Investigation will deal with the
most pressing focal points at any particular time.

The following are illustrations of the reasons given by
employers not favouring collective bargaining:

1. In the dispute between the Winnipeg Electric Company and
itgs motormen and conductors, the Company contended that
the Industrial Disputes Investigation Act was ultra vires
the Dominion. (2)

2. In the cese of the Canadian National Railways and its
employees on the Montreal Wharf in 1926, the Company
contended that sanctity of contract was an object in the
way of collective bargaining.(3)

3. In the case of The City of Winnipeg Employees in 1929 it
was found that the City had required employees after 1919

to sign a pledge not to join a union, (&)
(1) The Labour Gazette, June 1927, P.612 ff.

(2) The Lsbour Gazette, hug. 1926, P.75k.
(3) The Labour Gazette, Jan. 1927, P.19 ff.
(4) The Labour Gazette, Nov. 1929, P.1333.
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4. In the case of Uniteq Delivery Limited and its employees
in 1939 a solicitor for the Company hindered work of
conciliation by ineisting upon legal technicalities. (1)

5. In the case of The Minto Coal Operatorg and their employees
in 1938, memberg of District 26, United Mine Workers of
America, the Operators objected to the union ag foreign
contirolled and tainted with communism. (2)

6. A similar objection was raised by the Egtevan Coal Mine
Operators of Saskatchewan in 1939.(3)

The Report of the Board in the Inverness Railway and Coal
Company case both Majority and kinority, adopted the principle
of recognition of one union per unit, the choice being made
by a majority vote of all eligible employees. The union
selected was to represent all the employees in the unit.(4)

The Report of the Board in the Wayne Alberta Coal Companies
case recommended that the operators assist their workmen in the
formation of unions by allowing them to meet for such purpose
on company property.(5)

The Report of the Board in the "P.E.Island" Ferry case
suggested that the employees might use the gervices of
competent outside representatives in their negotiations with
the Canadian National Railways.(6)

(1) .The Labour Gazette, Feb. 1939, P.128.

(2) The Labour Gazette, July 1938, P.725.

(3) The Labour Gazette, Aug. 1939, P.782 ff.

(4) The Labour Gazette, June 1927. P.606.

(5) The Labour Gazette, Aug. 1928, P.g27.
Gazette, July 1930, P.887; Oct.1930,P.1126.

(6) The Labour
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Report of the Board 1n the Ocean Steauship Coumpanies

case 1n 1939 took cognizance of the New Brunswick Act of 1938

which recognized the right of workmen to bargain collectively

througn Teépresentatives chogen by the majority; at the same
time the Board did not favour union shop. An agreement on this
basis was recommended for g period of one year.(1)

The Report of the Board in the case of the E.u.T. (Eastern)
Limited and its employees recomended union recognition in
collective bargaining. The Board wag influenced in its decision
because of the present day tendency to accept collective
bargaining, because of the fact that a majority of the provinces
of Canada had enacted legislation thereon, and because of the
demonstrated psychological effect. The lLiinority Report stating
that since there was no legal obligation on the part of the
Company to grant union recognition, the Board should not attempt
to interfere.(2)

The basic civil right of workers to organize into trade
unions and enjoy the benefits of collective bargaining has veen
increasingly recognized in the record of awards of Boards of
Conciliation and Investigation just examined. The outbreak of
war in 1939, however, found the problem still acute and
employers in many cases no more inclined to make peace with the
idea that labour should be recognized.(3) In 1938 six of the
Provinces of Canada had legislation granting the right of union-
ization to employees and Trestricting employers, (4) however, there
were still whole industries historically opposed to unions.(5)

(1) The Labour Gazette, Apr.1939, P.371.
(2) The Labour Gazette, Oct.1939, P.979.
(3) Oollective Bargaining in Oanada, (1941) J.L.Cohen,K.C. P.13.

(4) The Labour Gazette, June 1938, P.618.
(5) The Labour Gazette, Apr. 1938, P.398.
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(d) Reports of Other Government Boards:

Source Three:

“The consequencesg attendant upon investigation vary
according as investigation is confined to simple
disclosure of facts, or is supplemented by authority
to pass upon facts, and to make findings and
recommendations. In such cases, consequences also
vary according to the binding force given awarde."

Industry and Humgnity: (1918) Hon.W.L.MacKenzie King,
P.211-212.

In Canada, Royal Commissions or other Boards of an
investigational nature are appointed by the Government in an
effort to restore faith and reason in some particular or
more general industrial situation. It is imperative that
the parties have confidence in such Commissions or Boards. In
general, such bodies make recommendations only, and there is
no compulsion to accept their awards. However, due to the
publicity attending hearings, Commissions or Boards have
been successful in settling many disputes in the induetrial
field. Such bodies are especially useful where a situation
is intricate, or where the numbers of persons directly or
indirectly involved or affected are considerable.

In addition to Canadian Boards and Commissions, gimilar
bodies in the United States and Great Britailn will be noted
in a proper case, for both British and American precedents
influence "social! practices and legislation in Canada. (1)
(1) The Labour Gazette, Feb. 1925, P.154, citing Dr.J.W.McMillan

of Victoria College, Toronto, then Chairman of the Ontario

Mipimum Wage Board in an address before the Annual

OConvention of the American Asgsociation for Labour

Legislation.
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The Royal Commission appointed by the Dominion Government
to inquire into the cause of industrial unrest in Canada
reported in 1919 that employers should recognize the principles
of union organization and collective bargalning, as previously
mentioned in this Thesis. The Treaty of Versailles, in which
Canada took part, in its Labour Section gave a strong impetus
to labour legislation. (1)

The Report of the Wylie Commission appointed under Section
65 of the Industrial Dipputes Investigation Act by Federal
Order in Council, supplemented by Provincial authority, in
1931 stated, regarding the Estevan Saskatchewan, Coal Miners
dispute:

"Prior to the year 1931 there had been no labour

organization in this field, or in the industrial
minegs. For several months before the strike there
had been a feeling of unrest growing out of the
reduction in wages and the working conditions
complained of. An organization in each mine, with
a committee authorized to represent the men in any
difference or complaint arising out of wages or
weights or working conditions would have removed
much of the dissatisfaction.” (2)

The Nova Scotia Royal Commisslon on conditions in the
coal mining industry in Nova Scotia (Duncan Commission) gave
its Report in February 1932. On the relationship between

the Company and the Union the Commigsion stated as follows:

(1) The Labour Gazette, June 1927, P.6h29.

(2) The Labour Gazette, Oct. 1931, P.1065 ff.

The Labour Gazette, Mar. 1932, P.262.
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"It is a matter of considerable satisfaction to find
that the relationship between the operators and the
men has improved so considerably since our previous
investigation. The operators have openly accepted
the U.M.W.0of A. as the medium of collective
bargaining between themselves and the men, and have
made available to them from time to time confidential
data which would enable them to apprehend the
financial position. The union, on the other hand,
has shown a wide understanding of the responsibilities
involved in collective bargaining. We believe that
the large measure of good will and confidence which
has already developed can be - and will be - still
further enlarged, and that successful collective
bargaining on a basis of mutual interest is assured

for the future.® (1)

(1) The Labour Gazette, Mar. 1932, P.271 ;also July 1930, P.768,

In snother case in Nova Scotia, the Report of R.S.¥cLellan,k.C.
the Royal Commissioner, appointed by the Nova Scotia Govern-
ment to deal with conditions in the Westville coal area, on
the question of union recognition stated in part:

"WOn the question of the recognition of the union, the
Commissioner found that the greatest cause of difficulty
petween the Company and the employees was the refusal of
the management to accept the principle of collective
bargaining and to recognize the union, although at the

time of the inguiry practically all the employees eligible
were members of it; but the result of the inquiry had been

such recognition and the signing of an agreement and the

thorough discussion of matters in dispute.....
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The Duncan Commission award was finally accepted by the
miners on May 26, 1932 by a majority vote. It provided for
a decrease in wages. Early in June 1931, the district
officers of the U.M.W.of A. had met Dominion Coal Company
officials and after lengthy negotiations a new agreement
was finally agreed to extend from March 15,1932 to January
31,1933%3.(1) The agreement was on the basis of the
recommnendations of the Duncan Commission.

During the depression the Dominion Parliament appointed
a Royal Commission on price spreads. The Commission submitted
its Report in 1935. The Report saw the need of improvement in
the industrial field in Canada. The following is a quotation
from the Report of this Royal Commission: (Report P.126-127):

"With the development of the factory system, and still

more with the general trend to corporate management
and concentration; the disparity in bargaining proven
between the individual worker and the typical employer
has grown so obvious that the abstract necessity for
collective bargaining is widely accepted. On this side
of the Atlantic however practice has not followed this
recognition to the extent it has in other countries.
This lag in industrial policy has been due in large
measure to pioneer conditions, free land, unlimited
employment opportunities, and a relatively high wage
level. With the disappearance of these conditions,
trade union membership increased, but some employers
have been reluctant to recognize the unions and, in
gome instances, for various reasons, trade unionism
has obtained 1ittle or no footing."

(1) The Labour Gazette, Aug. 1932, P.913.
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The Report of the Royal Commission on Price spreads,
(1934-35) felt that the Govermment should make mome
declaration on the place of trade unions in the improvement
of industrial relations, for "ag long as the trade union
movement is only tolerated,..... it will continue to pursue
defensive tactics - a prominent official calls them 'snarling
dog' tactics - which are not likely to be constructive”.(1)
The Report further recommended the extension of The Industrial
Disputes Investigation Act both in scope and in detail.(2)

The Report of the Commission on Labour Disputes in
Laundries and Meat Packing Plants in Edmonton, Alberta, appointed
by the Alberta Government in May 1937 recommended inter alia,
that when labour organizations have been formed in accordance
with the desire of g majority of the employees in any plant in
preference to a "company union” the employers should be
required to recognize them, even where the representatives
should not be personally popular or acceptable.(3)

Hon.W.F.A.Turgeon of the Saskatchewan Court of Appeal was
appointed by Order in Council on January 27, 1936, a Commisgsioner
following closing of the Dominion Textile's Rayon Mill at
Sherbrooke,P.Q. The Report of this Commissioner stated:

WThe textile industry in Canada has stood throughout 1ts
history on a basis of individual as opposed to collective
bargaining®, and #the attitude of the employer as a whole
towards bargaining with unions was distinctly negative at
the time public sittings of this Commission were being

held." (4)
(1) P.128 of Report.

(2) P.136-137 of Report.
(3) The Labour Gazette, Feb. 1938, P.139-1kO.

(4) The Labour Gazette, Apr. 1938, P.395 at 398.
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The Report of the Royal Commigsioner in the Textile industry
‘felt that lack of unionization in the past was due to the
nature of the industry and the personnel employed. However,
as the industry expanded the workers felt the need of
unionization, thus:
"The worker thus feels that as an individual he can
no longer hope to play any part in bargaining for
his conditions of employment, and that only through
joint action with his fellow-workers can he establish
bargaining equality with the large corporation.® (1)
The following excerpt from the Report of the Industrial
Relations Committee of the Canadian Mamifacturers' Association,
in relation to collective bargaining in 1938, indicates the
general feeling of most employers in this regard in Canada
immediately preceding the War in 1939; after six provinces
had granted employees the right to bargain collectively:
"Your Committee has taken the position that if trade
unions are thusg to be recognized as bargaining agents,
they should be required to file copies of their
constitution and by-laws and of the names 0f their
officers, as well as annusl financlal statements
setting out receipts and expenditures. Your Committee
is also of opinion that if trade unions are to have
the new rights and privileges accorded in the new
legislation, they should be required by incorporation

or otherwise, to become insurable in law for breaches

of contracts into which they enter."(2)

(1) The Labour Gazette, 4pr. 1938, P.398.

(2) The Labour Gazette, June 1938, P.618.
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The United States Senate Committee on Education and Labour
made an investigation on labour conditiong in the coal fields
of West Virginia in 1921. The Committee felt that industrial
conferences since the First Great War had been disappointing,
however, the Committee professed to see a code of industrial
relations developing in practice.(1) The code as the Committee
saW 1t included the right of both miner and operator to
organize free of discrimination and intimidation. The Committee
also saw developing collective bargaining, subject to the right
of employees to refrain from joining the union; peaceful
persuasion being permitted both on the part of operator and
union in regard to refraining from joining or joining a union.

The United States Cosl Commisgsion inquiring into the
"causes which induce strikes” in 1923, demanded in the public
interest that the following fixed principles be recognized by
capital and labour. (2) Contracts must be voluntary, and
binding once made. Oollective bargaining or individual
bargaeining are both to be allowed. In basic industries the
rights of the parties, a de jure corporation and a de facto

union, should be modified if neceesary in the public interest,

from time to time.
During Roosevelt's Administration in the early nineteen

thirties the New Deal Program first favoured labour unions in
an indirect manner through its Blue Eagle Label Program, later
in a more direct manner by the Wagner Act and the National

Labor Relations Board, by providing for union recognition in

law and compulsory bargaining in good faith free from unfalr

practices.
(1) The Labour Gazette, May 1922, P.503 at S0k,

(2) The Labour Gazette, Dec.1923, P.1399-1400.
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(e) Labvour Uniong: Source Four:

"If Capital hag been g dieintegrating factor, breaking
up families, and 8Cattering individugls as atoms to
end ends of the €arth, more than any other agency it
has also been responsible for bringing together
individuals in groups and communities, and making

possible an ever increasing measure of associated

effort.®

Industry and Humanity: (191%) Hon.W¥.L.MacKenzie King,

P.109. |

The statements considered 'under thig heading will be of
Canadian workers in the main, broken up into two periods,
namely, 1919-1930 and 1930-1939. In addition the attitude
of labour unions in the United States and Great Britain will
be congidered, in the former case because of proximity and
affiliated interests, and in the latter case because of
background and similarity.
1. The Period 1919 - 1930

The Trades and Labour Congress of Canada

It was pointed out earlier in this paper that Mr.P.M.Draper
of the Trades and Labour Congress of Canada was one of the

Canadian delegates assisting in the drafting of the Labour

Conventions of the Treaty of Versailles. On February 24,1922

the Trades and Labour Congress of Canada submitted its program
on labour legislation to the Dominion Government atl Ottawa and
requested that definite action be taken along the lines
proposed. Among the proposals were the following:

WThat the Government take steps to have the Conventiong

of the International Labour Orgenization accepted as
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Treaty obligationg and therefore brought within
the juwisdiction of the Federal Government.!
"That action be taken to give legiglative effect
to all, ?r such items, as may be decided to be
within the jurisdiction of the Dominion Goverrmment."
“Provision for collective bargaining and democratic
development within public services." (1)

The Thirty-Eighth Annual Convention of the Trades and
Labour Congresgs of Canada, held in Montreal, P.Q. August
21-26,1922, adopted, inter alia, a resolution advocating for
all workers the right to organize and that no worker should
be penalized or discharged for joining or affiliating with
any bona fide or recognized trade union without a just cause.(2)

The Thirty-Ninth Annugl Convention of the Trades énd Labour
Congress held in Vancouver, September 10-14,1923, in dealing
with the heading of legislation made reference to the right of
laboﬁr to organize, which had been brought to the attention of
the House of Commong through the dismissal of certain employees

for union activity. The executive of the union stated that the

Prime Minister had assured them of his concern in the matter.(3)

(1) The Lgbour Gazette, Mar.1922, P.26W-265.

It might be noted here that as Canadian status developed
the Dominion power to implement the provisions of any treaty

waned. It is also of interest to note that the International

Lapour Organization itgself has never passed a convention on

collective bargaining.
(2) The Labour Gazette, Sept.1922, P.962 at 97k.
(3) The Labour Gazette, Oct. 132, P.1089-1090 quoting an

executive statement.
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The All-Canadian Congress of Labour

The Third Annual Conference of the Al11-Canadian Congress
of Labour, which was formed in 1927, as a National Industrial
Union, was held in Winnipeg, Manitoba, beginning November 4,1929.

The Convention claimed that employere in Canada showed a "tendency"
to favour "alien craft workers" as "representing the workers"
regardless of whether they held a majority of the workers
concerned or not and that neither employers nor "alien unions"
sbowed due regard for Canadian workers.(l) The following
program of legislation was sought:

"That the union representing the majority of the employees
shall be recognized.ae the representative union.

"That all negotiations between any employér and the
employees in any class, oraft, or category respecting wages,
conditions of labour or terms of employment, shall be conducted
between the employer and the representative union, and no
person except the accredited officers of such representative
union shall have the right to negotiate for such union or enter

into any agreement on behalf of the employees in such class,

craft, or category.
"That all employees who are members of any union which is

not the representative union shall be entitled to and shall

(except as to the right to negotiate for, and, in dealings with

the employer, the right to represent the employees of such class,

craft, or category,) receive the same wages, and shall be

d to and shall receive the same benefits and privileges,

entitle
ame terms and conditions of

and shall in all respects enjoy the 8

of employment as employees who are members of the representative

union or as employees who are represented thereby."(2)

(1) The Labour Gazette, Dec. 1929, P.1359,1366.

(2) The Labour Gazette, Dec. 1929, P.1366
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Canadian Unionigzeg workers during the period 1919-1930

congtantly Tequested the Dominion Government to enact

legislation implementing the Conventiong of the International

Labour Organization, and if necessary amend the British North

Americg Act. Assurance wag received from the Federal Govern-

ment that workers had the right to organize without discrimina-
tion from employers. Legislation was sought by the unions,
which was to lay down a bagis for choosing bargaining
representatives for a unit. The mgjority union or association
was t0 represent gll the workers of the unit regardless of

their affiliations.

Labour Unions in the United States

William Green, President of the American Federation of
Labor, in gpeaking at the Fiftieth Annual Oonvention of the
Amalgamated Association of Iron, Steel and Tin Workers, held
at Pittsburg, Penn., April 7-21,1925, the Convention being
attended by Canadian delegates, stated:

"The great American Labour movement is committed to

the policy of collective bargaining, wage agreements,
conferences and undergtanding and today we find many
economists, statesmen and progressive employers who
have embraced that doctrine and who are committed to
thig whole scheme of collective bargaining, wage
agreements, understanding and conferences. Only
recently Sir Henry Thornton, the Manager of the
Canadian National Railways, the largest single

railway system in the world, stated in an address

that organized labour and collective bargaining were
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here and furthermore he said, "it ig here to stay."

He said, that ag one large employer of labour he

believed in dealing with trade unions. He accepted

them as an institutiongl development of modern
civilization and he adviged employers of labour
that it would be better for them to treat with
trade unions instead of fighting with them and
trying to destroy them. This statement, it seems
to me is significant as showing the tendency of
the times, the new concept of the organized labour
movement.¥(1)

At the Forty-Fifth Annual Convention of the American
Federation of Labor held at Atlantic City, N.J., October
5-16,1925, was considered a resolution designed to make
unlawful individual contracts which were drawn to prevent
union membership.(2) At the Forty-8ixth Annual Convention
of the American Federation of Labor held at Detroit, Mich.,
October 4-10,1926, the question of company unione was dealt
with by the committee on resolutions, by resolution thus:

“Oompany unions are a menace to the trade union movement

and to American industry which must be met and overcome.
Although they admit the principle of organization in
form, they are not and never can be a fundamental
solution to the problem of industrial relations. They
deny the substance of organization."(3)

(1) The Labour Gazette, June 1925, P.592

(2) The Labour Gazette, Nov. 1925, P.1079 at 1081.

(3) The Labour Gazette, Nov. 1926, P.1091.
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The Convention went on to condemn the "yellow dog* contract

as an attempt by anti-union employers through individual

contracts, to compel wage earners to surrender their trade

union membersghip and agree not to take collective action. (1)

The preference of labour for co-operation rgther than
for militant measures was expressed by William Green,
President of the American Federation of Labor in the May
issue of the AMmerican Federation in 1927.(2)

The Executive of District 26, United Mine Workers of
America, wrote the International Executive Board in the
United States asking whether affiliation with the *Red Union
Internationale" was permissible. The reply was in the negative
following a report of the International Board on Jamuary 10,
1923, quoted, in part, as follows:

Y Among the objects for which the Red Internationale

was originally founded, it has for its purpose, first-
Control and afterwards the destruction of the bona
fide trade union movement...... #(3) The Report adds:

"The membership of our great organization not only

believes in the principle of collective bargaining,

but also the sanctity of contracts....." The Report
then went on to contrast the policy of the United Mine Workers
of America with that set forth in Section 5% of the Red
Internationale program which looks on collective bargaining
merely as an armistice and contracts merely as something to
be broken at will when occasion arises.(l)
(1) The Labour Gazette, Nov. 1926, P.1032.

(2) The Labour Gazette, June 1927, P.597.
(3) The Labour Gazette, June 1927, P.596-597.
Feb. 1923, P.1l43; see also The Labour

(4) The Labour Gazette, :
Gazette, Nov.1925,P.1079 at 1083, statement DY A.F.of L.
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2. The Period 1930-1939

The Trades and Labour Congress of Canada

The Trades and Labour Congress of Canada on January 22,
1331, presented a program of legislative and adminigtrative
changes to the Dominion Government. Mr. Tom Moore, President
of the Congress, at this time paid tribute to the Minister of
Labour, Sen.G.D.Robertson, for his firm insistence that the
regulations respecting hours of labour and conditions of
employment of the Federal Government should be carried out
in provincial and municipal relief works. The Council also
pressed for action at the forthcoming Dominion-Provincial
Conference toward amending the British North America Act to
allow the Federal Government to implement conventions of the
International Labour Conference.(l1) The Quebec Branch of the
Congress presented very similar proposals to the Provincial
Quebec Cabinet on January 8&,1931. (2)

The President of the Trades and Labour Congress in 1937,
Mr.P.d.Draper, stated in his New Year's message:

"True, no legal barrier exists to wage earners jolning

a union, but in some cases the attitude of industry
has been successful in blocking the efforts of thelr
employees - and invariably these are the industries
where low wages are paid."

In the same message Mr.Draper stated: "“the trade union

movement looks forward in 1937 with some hope that legal

recognition of this right to organize may be won in Canada,

to the benefit of employees in low wage industries." (3)

(1) The Labour Gazette, Feb. 1931, P.179-180.(P.185 Bennett reply)

(2) The Labour Gazette, Jan. 1931, P.37.
(3) The Labour Gazette, Oct. 1937, P.1080 at 1081.
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The Tr
adee and Labour Congress at itg Montreal Convention,

September 8-12,1936, contended that the Government of Oanada

should provide by law that gl1 employees should have the right

to organize for their own protection and that the State should

administer such Act. The Congress favoured uniform Government

regulations throughout the Dominion thereon, and the imposition
of heavy penalties on employers who violated the regulations.
The Congress also requested the various Governments in Canada
to purchase goods only from firms granting union recognition
and collective bargaining rights to their employees.(1)

In a Memorandum of December 18,1936, the Trades and Labour
Congress again requested amendment of the British North America
Act to allow wider Federal control over social and labour legis-
lation, and the extension of the Industrial Disputes Investigation
Act to include other services such as distribution of milk, bread,
coal, motor transportation, bank employees, and public servants.(2)

At the Fifty-Third Annual Convention of the Trades and Labour
Congress in Ottawa, September 13-18,1937, Mr.Draper, President
of the Congress congratulated the then Minister of Labour on his
manifest interest in the problems of labour. The convention
noted that the Draft Bill presented to tbe various Governments
in Canada in 1936 had borne fruit in that Alberta, Nova Scotia
and Manitoba had accepted the principle of the lawful right of

employees to form unions, in a positive manner.

(1) The Labour Gazette, Oct. 1936, P.892 ff; the Memorandum

presented to Federal Goverrnment on Dec.18,1936 requested a

positive enactment and not a negative recognition of the

right to organize.-cf. U.S8.Blue Eagle progran.

(2) The Labour Gazette, Jan. 1937, P.38 ff.

(3) The Labour Gazette, Oct. 1337, P.1081 ff.,
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Day Message 1937, Mr.P.Y¥.Draper, President
of the Trades and Labour Congress

In hig Labour

in stressing the necesgsity

of union Organization, stated that since last Labour Day the

workers of Canada had been given more direct recognition of
this right than at any previous period; the legislatures of
Nova Scotia, Alberta, and Quebec having conferred such a right
by law. Mr.Draper exhorted workers in the other provinces to
urge similar legislative recognition.(1) Mr.Draper saw in the
labour movement a bulwark of constitutional democracy, which
does not seek class war but rather understanding in industry
founded upon social justice.(2)

On January 14, 1938, the Congress again submitted a
legislative program to the Dominion Government, in which
uniform legislation on union recognition and collective
bargaining was requested, even if amendment of the British
North America Act be necessary. The Dominion Parliament was
requested to recognize these rights by law in as far as its
own jurisdiction extended, as a beginning.(3) In his Labour
Day Message 1938, Mr.Draper urged the provinces of Ontario and
Prince Edward Island to enact legislation recognizing the
right of workers to organize; adding that there was no better
way to give workers a feeling of security and falr treatment,
both essential to good industrial relations.(l)

The Fifty-Fourth Annual Convention of the Congress held at
Niagara Falle,Ont. September 12-17,1938 proposed several features
to be added to the 1937 Draft Bill. These were outlawing or

(1) The Labour Gazette, Sept.1937, P.oW7

(2) The Labour Gazette, Sept.1937, P.947

(3) The Labour Gazette, Feb. 1938, P.142 ff.,

(4) The Labour Gazette, Sept.1938, P.968
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penalizing company unions, Compelling

employers under penalty
to bargain

disputes between unions. (1)

On December 15,1938, the Congress presented its annual

memorandum of proposed labour legislation to the Dominion
Govermment. It requested as a supplement to provincial legis—
lation that the Criminal Code be amended to make it an offence
to deny unjustifiably the workers! right to organize and
bargain collectively. It further requesgted the Dominion
Government to insert in all Government contracte a clause
stipulating that the employer concerned practice union
recognition and collective bargaining.(2)

The Labour Gazette commenting on the retirement of Mr.P.i.
Draper from the presidency of The Trades and Labour Oongress
after a fifty-two year labour career, traced the development in
labour relations from 1887, when labour was regarded generally
as a commodity and the labour movement was fighting for its
existence until 1939, when the right to organize and bargain
collectively is being guaranteed by legislative enactment.(3)

The Fifty-Fifth Annual Convention of the Tradee and Labour
Congress held in London,Ont.,September 25-30,1939, referred to
Section 502-A of the Criminal Code recently passed, and sought

an amendment to provide for cornulsory collective bargaining.(l4)

(1) The Labour Gazette, Oct.1938, P.1101 ff.,

(2) The Labour Gazette, Jan.1939, p.lUl.

(3) The Labour Gazette, Oect.193%9, P.972,973.

(4) The Labour Gazette, Oct.1939, P.1007 ff.,
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The All-OCgnadian Congress of Labour

In presenting its memorandum of proposed legislation to
the Federal Government on December 18,1936, the All-Canadian
Congress of Labour commented on discrimination as defeating
collective organization of workers and thereby collective
bargaining as well. The Congress considered that the Govern-
ment "may at the least insist that Canadian firms which enjoy
the benefits of tariff protection, shall recognize the right
to organize and bargain collectively regarding wages and
conditions of employment, and may take vigorous action, if
necessary, to compel employers to do so." (1)

The Congress expressed concern that the Supreme Court had
ruled the Bennett social legislation ultra vires the Dominion
Parliament and referred again to one of its recent resolutions
requesting the Federsal Government to amend the British North
America Act so as to give the Dominion full jurisdiction over
all matters of national interest. This was necessary because
of unforeseen developments since 1867.(2)

Mr. A.R.Mosher, President of the All-Canadian Congress of
Labour, at its Seventh Anmual Convention held in Toronto, March
8-10,1937 called for a program of union organization in Canada.
The Convention also requested the extension of the Industrial
Disputes Investigation Act to all industries in Canada, requested
the appointment of'a Royal Commission to consider amendments to

the British North America Act. In particular the Congress
commented on the failure of the Bennett New Deal Legislation.(3)

(1) The Labour Gazette, Jan. 1937. P.38 at P.45

(2) The Labour Gazette, Jan. 1937, P.28 at P.U5

(3) The Labour Gazette, Apr. 1937, P.H17
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In his Labour Day wessage in 13537, uwr.A.R..logher, President

of the All-Canadign Congress of Labour stated that unorganized
workers suffer more in a depression than organized workers. (1)
The message noted that labour organizations are vecoming
generally recognized as essential to a stabilized industry; and
that recent provincial legislation on collective bargaining has
proved to employers the futility of opposing the process.(2)

The Congress submitted itg proposals for legislation to the
Federal Governaent on January 20,193%; in these proposals the
Congress expressed gratitude to the ilinister of Labour for his
clear pronouncement on collective bargaining and for the work
done by his department in the investigation and conciliation of
labour disputes. The Congress called on the Federal Government
10 enact legislation in co-operation with the provinces to
protect tine right of employees to join together and bargain
collectively with their employers.(3)

The Eighth Annual Convention of the Congress,held in London,Ont.,
April 11-13%,1938 requested the Dominion Government to give effect
to the recommendations of the Turgeon Royal Commaission on textiles. (U4

In referring to the Dominion-Provinciagl conflict in jurisdic-
tion, President ..osher stated that modern industry imperatively
demanded national supervision and organization and the reioval
of all obstacles in the way of progress along these lines.(5)
This same view was expressed by the Congress in its lezislative
program on Jamuary 6,1939, in urging the Federal Government to

amend the Criminal Code further in regard to discrimination.(6)

(1) The Labour Gazette, Sept.1937, P.947.

(2) The Labour Gazette, Sept.1937, P.9H7,348.
(3) The Labour Gazette, Feb. 1938, P.152.

(4) The Labour Gazette, May, 1938, P.520.

(5) The Labour Gazette, 8ept.1938, P.969.

(6) The Labour Gazette, Jan. 1939, P.U7 at LS.
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The Oongress added that the Federal Government should
grant to all of its employees the right to bargain collectively
through a union of their own choice, stating that although
employees 0f the Canadian National Railways enjoy this
privilege, certain groups in the Department of Transport did
not. (1)

Other Canadian labour organizations expressed themselves
on unionization and collective bargaining in a similar manner

to the two largest employee organizations in Canada.(2)

Labour Unions in Great Britain and the United States

The 8ixty-Third Annual Convention of the Trades Union
Congress of Great Britain in 1931 spoke of the seriousness of
the economic situation and adopted a resolution in favour of
a planned economic development.(3)

The Fifty-Eighth Annual Convention of the American
Federation of Labor, was held in Houston, Texas, beginning
October 4,1938. Ip his opening address, President William Green
referred to the economic philosophy of the organization and
emphasized that it was the desire of the Federation to establish
a condition where men may exercise their right to organize and
bargain collectively, free from intimidation and coercion, and

an invitation was extended to employers of the country to

accept this modern philosophy. (i)

(1) The Labour Gazette, Jan. 19339, P.U47-u8
Feb. 1937, P.166,168; The Labour Gazette,

(2) Tne Labour Gazette,
Mar. 1937, P.306-308; The Labour Gazette, Oct. 1937, P.1087;

The Labour Gagzette, Dec. 1937,P.1298; The Labour Gazette,

Feb. 1938, P.149,155; The Labour Gazette,Jan.1939, P.5h.

(3) The Labour Gazette, Nov. 1931, P.1165,1166
(4) The Labour Gazette, Nov. 1938, P.1239.
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(f) Employer-Euployee Co-operation: 8ource Five:

"Joint Comnittees and Boards on which representatives

of the manageuent and employees have opportunity to
consider matters of mutual interest are useful media

for bringing together g Company's officers and its

men, and for developing friendly relations and

preventing the estrangements which arise through

ignorance agnd purely official meetings."

"Aunongst Honest men familiarity breeds confidence, not
contempt."

Industry and Humanity:(1918) Hon.W.L.kacKenzie King, P.202.

By 1914 in the United States there seemed to be an
"industrial autocracy" of corporations and a disappearance of
all personal relations between employer and employee. The wage
earner and the operator organized on a national scale, and
econoiilc strength in bargaining rather than consideragtions of
humanity and economic justice became the deteraining factor in
fixing wages and conditions of employment of industrial workers.(1;

In 1918 the National ar Labor Board was established in tue
United States and during the war co-opergtion of employer and
employee succeeded labour struggles. After the war nany
attempts were made to carry over the co-operative spirit into
peace time industrial relations. In Canada the situation was
parallel, and the Canadian Royal Commission on Industrial

Relations, followed by a "National Industrial Conference" in

(1) The Lapour Gazette, Feb.1927, P.178,179, quoting

W.Jett Lauck, former Secretary of the U.S., N.w.L.B.

in "Political and Industrial Democracy - 1776-1926".
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1918, in favour of g “Parliament of Industry", were official

attempts at co-operation which failed to bring any immediate
congtructive benefit. (1)

Similar industrial conferences were held in the United
States and Great Britain in 1919. The guiding thought of all
was that the right relationship between employer and employee
can best be promoted by deliberate effort and organization,
which is, at the basis of the new conception of industry as
a social institution. But the consideration of constructive
proposals was too long delayed after 191% and industrial
unrest grew and the salesmen falled.(2)

In the meantime individual efforts were made in industry
itself to further the movement towards industrial justice and
democracy. The Dutchess Bleacheries in New York, the Dennison
in Massachusetts, the Nash in Cincinnati, and the Mitten in
Penngylvania, are all bona fide attempts. The B & O Plan*
and the Southern Railway plan are two others worthy of mention.
The C.N.R.Plan in Canada was modelled after the B & O plan.(3)

All the foregoing plans according to Professor Lauck are
based on sound priﬁciples of collective bargaining, for s
plan of union-management co-operation demands a responsible
union as a preliminary step.(’-*)

At the Eighth session of the International Labour Conference
held at Geneva, May 26-June 6,1926, Mr.Tom Moore, President of

the Trades and Labour Congress of Canada, a worker delegate,

(1) The Labour Gazette, Feb. 1927, P.179

(2) The Labour Gazette, Feb. 1927, P.179

(3) The Labour Gazette, Feb. 1927, P.179

(4) The Labour Gazette, Feb. 1927, P.179
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spoke of the development of "scientific management” in
Canada and the United States, mentioning the fact that the
Canadian National Reilways had tried out the experiment in
Canada and workers generally approved of it.(1)

8ir Henry Thornton, in an address at the A.F. of L.
Convention in Toronto in 1929, spoke on the subject of
Labour partnership in industrial management and presented
an "idea" which he hoped could be uged by employer and
employee toward better industrial relations, describing as
an illustration the cooperative scheme in certain sections
of the C.N.R.shops in Canada, and the good results therefrom.
This cooperative idea carried to its logical conclusion would
mean the partnership of labour and management.(2)

Other instances of employer-employee co-operation in Canada
at that time were, the Joint Council of Employees' Representa-
tion Plan established by the Dominion Iron and Steel Company,
Limited, in September 1923, (3) the Borden Farm Products Plan
in September 1929 (4), and the plan of the Consolidated Mining
and Smelting Company.(5)

The International Relations Association held a Convention
at the Hague in 1929, and considered inter alia cooperative
management of industry, declaring that therein lies the hope
of the future of mankind, owing to the "amazing susceptibility
of the human mind to group loyalties and ideas...... an almost

untilled field in psychology." (6)

(1) The Labour Gazette, July, 1926, P.674 at 676.
(2) The Labour Gazette, Nov. 1929, P.1233,1234,

(3) The Labour Gazette, July, 1926, P.665,666.

(4) The Labour Gazette, Jan. 1930, P.2-3
(5) The Labour Gazette, Feb. 1930, P.15%
(6) The Labour Gazette, May, 1930, P.5U6
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It is interesting to note here that the Third Annual
Convention of the All-Canadian Congrees of Labour held in
Winnipeg, Manitoba, commencing November 4,1929, passed the
following resolution:

"That this Convention condemn any policy of co-operation
with employers which will lead to g weakening of the
militant spirit of the labour movement and ul timately
to the establishment of Company unionism." (1)

In Great Britain several movements arising out of the
general desire for peace in industry were evident in 1927.
The Trades Union Congress at its Fifty-Ninth Annual Convention
in September 1927 invited employers to join in a direct fget-
together". The National Confederation of Employers'
Associations welcomed the suggestion, but differed in
desiring it limited from industry to industry.(2) The
invitation consequently fell through. Several employers,
headed by Sir Alfred Mond, succeeded in unofficially
conferring with The Trades Union Congrees first on January
12,1528.(3)

All unions in the Trades Union Congress were not favour-
able to the principle of joint conferences in the beginning,
and at the Sixty-First Annual Convention of the Congress in
1929, an attempt was made to prevent further meetings of the

Mond-Turner Conference. (4)

At the Eleventh Session of the International Labour
Conference at Geneva in 1928 a reesolution gponsored by
Canadian employer and employee represgentatlives urged a study
(1) The Labour Gazette, Dec. 1929, P.1360
(2) The Labour Gazette, ApT. 1929, P.l4o5; Dec. 1927, P.1309

(3) The Labour Gazette, Mar. 1928, P.278
(4) The Labour Gazette, Oct. 1929, P.1099
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e made Oof employer-euployee co-operation in industry waica

had been so favourably received.(1) The suggestion was

carried out by the Intarnational Lacour Organization, and a
Report, the first of a series on Industrial Relations, gave
particulars of the plans adopted by leading concerns in the
principal industrial countries of the world.(2)

The Report states that much of the impetus of the
moverient caiie from Nortn America, and recalled a study on
Industrial Relations in the United States and Canada made
in 1927 by sir.H.B.Butler, Deputy-Director of the Office at
Geneva.(B) The Report stated that the movement was world-wide,
gometimes initigted by Governments, sometimes by employers,
and sometimes by workers; while in Great britain representatives
of employers' and employees' asgsociations were meeting for
regular consultations.(4)

Employer-Eumployee co-operative efforts for the most part,

petered out in all countries during the depression years.

(1) The Labour Gazette, July 1928, P.TH4T.

(2) The Lapour Gazette, Feb. 1931, P.205.

(3) The Labour Gazette, Sept.1927, P.985.

(4) The Labour Gazette, Feb. 1931, P.205.
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(g) Opinions, Official or Otherwige: Source Six:

ur.Gerald H.Brown, Assistant Deputy iiinister of Labour for

Canada, in Bulletin No.gl published in 1929 by the Council of
Bocial Service of the Church of England in Canada, on the
subject of "Peace in the Industrial VWorld" traces how "the
great principles of freedom and democracy underlying the
British Constitution are the basis of Canadian institutions
for industrial peace." The great characteristic feature in
regard to industrial relations, ir.Brown indicated, is the
voluntary principle involved which does away with compulsion.

"In tiue principal industries working conditions in the

widest sense, including wage rates, hours of labour,

and termg of employment generally, are normally
adjusted and settled by some form of direct discussion,
negotiagtion or bargaining between the parties concerned.
The state has by legislation laid down certain limits....
Broadly, working conditions are settled by the parties
concerned, and public policy in Canada has tended to
encourage collective bargaining by means of discussions
and negotiatione. The voluntary principle is deeply
rooted in British practice...... In the main.... the
state has been wise in allowing the parties concerned
in industry to work out their own policies." (1)

The United Clurci of Canada at the Montreal and Ottawa
Conference in 1937 adopted a resolution recognizing the right
of Labour to organize and bargain collectively. The resolution
in addition to urging recognition of this principle by the

United Church Publishing House also called upon the governaents

(1) The Labour Gazette, Aug.1929, P.867.




| - 68~
of Ontario and Quebec "to enact legislation protecting workers
...... similar to the Trade Union Law of Nova Scotis and the
Freedom of Trade Union Agsociation Act of Alverta."(1)

On June 16,1938, President Roogevelt appointed a Commigsion
to make a factual Teport on industrial relations in Great
Britain. 1In releasing the report made by the Commigsion,President
Roosevelt commended the findings made, and added;

"To me the most salient feature of it is the cooperative

8pirit coupled with restraint which is shown by those
who represent both employers and employees in Great
Britain. Collective bargaining is an accepted fact
and because of this the machinery which carries it out
is functioning."(2)

The report stated that a collective agreement in Great
Britain generally was industry-wide, and there was moral not
legal enforcement. The report added: '"the acceptance and
general practice of collective bargaining on an industry basis
places upon the employers and workers organizations, because
of the sheer numbers of men and the magnitude of interests
involved, a peculiarly heavy responsibility calculated by its
very nature to call forth patience, understanding and a desire
to make and keep agreements and achieve industrial peace."(3)

Mr.Ernest Brown, Minlster of Labour for Great Britain in
1938, urged the use of legislation only as an aid to voluntary

agreements, stating:
"In Great Britain we attach greatest importance to

(1) The Labour Gazette, June 1937,P.656; The Labour Gazette,

May 1938, P.523-52k.
(2) The Labour Gazette, Oct. 1938, P.1117

(3) The Lagour Gazette, Oct. 1938, P.1118 and P.1123
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Cco-oOperation between workers and employers. We believe

that the intervention of the state should be used only

where absolutely essential and that, wherever the
organization of employers and employed can make arrange-
ments between themselves, it is far batter that they
should do so than that some system should be imposed
upon them by the law."(1)

Following its study of industrial relations in Great
Britain the Commission appointed by President Roosevelt
conducted a similar inquiry into employer-employee relation-
ships in Sweden. President Roosevelt observed:

"Al though differences between the practices within the

two countries are apparent, the striking féct emerging

from a study of the two documents is the similarity of
approach and the widespread satisfaction with the
procedures adopted. In Sweden, as in Great Britain,
employees generally have fully accepted a program of
collective bargaining; there is extensive independent
organization of both groups and all concerned live up
to the rules of the game, participating with restraint

and mutual respect in the processes of collective

bargaining."(2)

(1) The Lebour Gazette, July 1938, P.835

(2) The Labour Gazette, Nov. 1938, P.1245
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(h) The Internationg] Labour Office: Source Seven:

At the eleventh session of the Interngtional Lgbour

Conference held in Geneva in 1928, a resolution was sponsored
by a Canadian employer delegate and seconded by the Canadian
workers' advisger, Tequesting the Governirg Body to instruct

the International Labour Office to look into the program of
active collaboration of employers and employees which had

resul ted in higher real wages and better working conditions

in certain countries.(1) This suggestion was carried out and
the Office began a series of studies on Industrial Relations.(2)

Mr .Harold Butler, Secretary-Treasurer and Director of the
International Labour Office, at its twenty-third session at
Geneva, June 3-22,1937, stated that freedom of association
was one of the fundamental principles of the Constitution of
that organization. However, he said that there was no conven-
tion adopted by the Conference that would warrant interference
in the internal politics of a state.(3)

Mr.Gerald H.Brown, the Canadian Government delegate to the
twenty-fourth sesgsion of the International Labour Conference
at Geneva, June 2-22,1938, in addressing the Convention,said
inter glia:

HIn an address which was delivered by one of the

Government delegates for Canade in the Conference
last year, reference was made to most important
gocial and labour legislation which had been adopted

in Canada during the preceding twelve months. It is

(1) The Labour Gagzette, July 1928 ,P.747; see also The Labour

Gazette, July 1930,P.790 at 806 for another resolution.

(2) The Labour Gazette, Feb. 1938, P.205

(3) The Labour Gazette, July 1937, P.754 at 761
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not my intention to develop thisg topic further today,
but let me say that the ensuing years hasg witnessed
the continued development of legislation to safeguard

and protect workers in their right of association in

unions, and for the eéncouragement of collective

agreements........ " (1)

The International Labour Office followed from the
Versailles Treaty in particular from the Labour section. The
following quotation summarizes the work of this organization.

"The work of the International Labour Organization in

the field of industrial relations has consisted of the
development of techniques of international inter-group
discussion and negotiation, ........ and of issuing
numerous publications relating to industrial relations
and cognate questions, rather than in the formulation
of international obligations or standards of policy.®

"An attempt to secure the adoption of a convention

concerning freedom of association....... was abandoned

in the course of a firet discussion at the seventh

session of the Conference (1927) following the amendment,

in a manner which was unacceptable to the workers!

group, of the draft questionnaire....... i (2)

(1) The Labour Gazette, July 1938, P.822 at &34.

(2) The International Labour Code:(1939) A Systematic Arrange-

ment of the Conventions and Recommendations adopted by the
Internstional Labour Conference; 1919-1939, with appendices

embodying other standards of social policy framed by the

International Labour Organization, 1919-1939, Montreal 194].
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(1) Oonclusion:

During the periog from the Treaty of Versailles to 1930,
no important laws were enacted in Great Britain,United States
and Canada regarding collective bargaining. However, the
spirit of the Peace Treaty still was actice in industrial
relations of the three countries. Many important employers
professed adherence to the principle of collective
bargaining. The Canadian National Railways in Canada is an
example. Yet in many instances employees claimed the
principle was not recognized by employers in practice. The
Peace Treaty also inspired many forms of joint employer-
employee co-operation. Unions, as a whole, favoured
co-operation if the seed of Company unionism was not in
evidence, but jealously guarded union right to negotiate
agreements. The American Bar Association sponsored the making
of collective agreements legally binding once registered.(1)
In England a movement to the same effect was noted, (2) while
in Canada the Manufacturers' Association in 1929 opposed the
principle as an unwarranted interference with the employer's
right to manage his own business.(3) Labour unions as a whole
in Canada disapproved of the principle, or at least were
suspicious of it.

Government leaders almost without exception, in the period
between the two Great Wars publically favoured union recognition
and collective bargaining, whether as a matter of practical
politics or genuine regard. The Dominion Government however,
did not enact any direct legislation on collective bargaining

during the period, except possibly Section 502-A of the Code.

(1) The Labour Gazette, Aug. 1926, P.TH4 to TU5

(2) The Labour Gazette, Aug. 1928, P.g&21.
(3) The Labour Gazette, June 1929, P.625 at 627
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Federal asslstance in the development of the procegs of
collective bargaining in Canada up to 1939 was largely left
to Boards of Conciliation and Investigation under the
Industrial Digputes Investigation Act. The awards of these
Boards during the period examined ghow in a crystallized
form from time to time, g steady development in the process
from individugl bargaining to collective bargaining through
representatives of the ma jority of the employees affected.
These awards proved very effective because of the publicity
attending their findings, (1) and because of their moral
weight in the settlement of industrial disputes.(2)

Royal Oommissions and Boards have proved very useful in
cases of intricate disputes in industry, and as a source of
eliciting undisputable evidence essential to the restoration
of faith between the parties to disputes leading up to a
peaceful solution. The Duncan Commission in Nova Scotia and
the Royal Commission on Price 8preads are examples, both
declaring in favour of the principle of collective bargaining.

The Labour unions during the period took the lead in
advocating compulsory collective bargaining and insisted upon

uniform nation-wide labour legislation on collective bargaining.(3)

(1) Industry and Humanity (1918) Hon.W.L.MacKenzie King,

P.212, 516-518.
(2) G.V.V.Nicholls: Industrial Relations Department,C.M.A. from

a paper entitled The Prevention and Settlement of Industrial
Disputes in Wartime, presented at a conference on Industrial
Relations sponsored by Queen's University, April 10-12,1940,
appearing in a publication of the Industrial Relations
Section, School of Commerce,Queen's University,1940,P.8-9.

(3) See Industry and Humanity (1918) Hon.W.L.MacKenzie King,
P.U31, 432,
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They constantly Tequested that an amendment to the British
North America Act be made, if necessary, to effect the latter.

The opinions of various writers in the period as well as
the example of employer-employee cooperation in certain cases
favoured unionization. Cooperative efforts between employers
and employees in industry which were developed in the United
States and Great Britain at the close of the Firgt Great War
were a step forward in the principle of responsible government
in industry. Thig practice found acceptance to an extent in
Canada previous to the depregsion. It was revised again
during the Second Great War and recommended for industry by
the Report of the National War Labour Board early in 194L.

By the year 1939 collective bargaining was definitely the
rule in both Dominion and Provincial industry. The process
of union development was tending to become on an industry-wide
basis, and unions were concerned with methode of maintenance
such asg the union shop, closed shop, and check-off as a means
to that end. The state, especially in the Provincial sphere
had taken definite action in the industrial field in Canada,
and the Dominion on the insistence of Mr.J.S.Woodsworth, M.P.
for Winnipeg Centre enacted Section 502-A of the Criminal
Code in an attempt at least to partially bring the right to
organize under the Criminel Code.

The steady development toward responsible government in
industry can be traced in the sources examined and discussed
The development to the point where all parties to

herein.

industry will have a share in the final direction of industry

ig a slow process. It will not be at one stroke that the
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parties will acquire equal representation, rather equality
between Capital and Labour in this regard will develop by
joint action in a small way before reaching equal proportions
over industry as a whole.

"In the course of industrial evolution some thing
resembling the system of Representative and
Responsible Government in the State is to be
effected in industry; the evolution is certain
to be gradual and wholly intermittent. It will
come in industries individually before it
extends to Industry collectively. It will find
expression now in this individual enterprise and
trade, now in that; there in one group of allied
trades and industries, there in another and wholly
different group; and the men who help to promote
a peaceful development are the men whom History
will honor."

Industry and Humanity:(1918) Hon.W.L.MacKenzie King,
P.426-427.




SECTION Ty 0

EARLIER WAR-PERIOD LEGISLATION IN THE DOMINION OF CANADA:

Chapter I: Immediagte Pre-War Legislation:

(a) The Industrial Disputes Investigation Act:

The Industrial Disputes Investigation act passed in 1907

was amended after the decision of the Snider Case in 1925.
The Act is eéssentially a gedative measure. Its machinery
beging to operate only when a dispute has arisen between an
employer and any of his employees (Section 6 and 16 (2)). 1t
is not the purpose of the Industrial Disputes Investigation
Act to provide protection for freedom of association and
collective bargaining, although that result may follow in
some cases if there is an appropriate recommendation of a
Board of Conciliation and Investigation appointed under the
Act and the parties see fit to accept the recommendations of
the Board. The prime purpose of the Industrial Disputes
Investigation Act is to prohibit strikes and lockouts for g
period of time while a Board of Conciliation is looking into
the matter, in the hope that cooler counsel may prevail. (1)
(b) Section 502-A of the Criminal Code:

This Section was enacted early in 1939 by the Dominion
Parliament and took effect as of August 1,1939Y, one month
prior to the outbreak of the war.

The Section reads as follows:

A ey ion, who weongfully and wlihout lewfus

authority (a) refuses to employ or dismisses from his

employment any person for the sole reason that such
pegsogmis a member of a lawful trade union or of a

(1) United Steel Workere of America Local 1005 v Steel Co.of

(Ontario Labour Court).
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regulation of wages and
conditions of work; (b) seeks by intimidation,

threat or logs of posltion or employment
or b

gausing actual loss of position gr z§p10§ment,yor

y threatening or imposing any pecuniary penal ty,
to compel workmen or employees to abstain from
belonging to such a trade union or to such an
assocliation or combination to which they have a
lawful right to belong; or (c) conspires, combines,
agrees or arranges with any other employer or his
agent to do any of the things mentioned in the
preceding parasgraphs:

is guilty of an offence punishable on indictment

Or on summary conviction before two justices, and
liable on conviction, if an individual, to a fine
not exceeding one hundred dollars or to three months'
imprisonment, with or without hard labour, and, if a
company or corporation, to a fine not exceeding one
thousand dollars.! (1)

This provision designed to protect workers against
dismissal or other discriminatory treatment because of trade
union activity, because of the language used affords 1little
protection.(2) The words "wrongfully and without lawful
authority" render conviction under 8ection 502-A very
difficult. The use of the term "lawful' before the words
Wgrade union® imports into the provision all of the
digsabilities which the common law doctrines of conspiracy and
restraint of trade impose upon trade unions in Canada. Of
course this latter disability may be removed where provincial
legislation dealing with collective bargaining and freedom of
association is enacted. Provincial legislation would not be

needed on this matter if the word #1gwful" had not appeared

(1) R.8.C. 1939, ch.30
(2) Collective Bargaining in Canada: (1941) J.L.Cohen, K.C.

P.17
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in Bection 502-4A in relation %o trade unions, or if the words

"that the purposes of trade unions are not unlawful by reason
merely that they are in restraint of trade", had been inserted
In the Section, as 1t has been in Section 497 of the Criminel
Code.

The use of the term "sole reason" rendered conviction
under S8ection 502-A difficult. The acts for which the employer
might be liable under the Section were those only where the
employee was the member of a trade union. Thus, there was no
protection afforded organizing workers.

Added to these defects in the framing of the Section,
criminal law procedure limited the effectiveness of enforcement
proceedings under Section 502-A. This 1s especially true since
the employer or his agent cannot be compelled to testify, with
the result that the complainant must rely on the evidence of-
his fellow-employees. This might leave an opening for
discrimination. In any case there was also the doctrine of
Teagonable doubt and mens rea. For the foregoing reasons
labour in Canads felt that nothing short of legislative provisions
comparable to Sections 7 and & of the National Labor Relations
Act of the United States were required.

Thug, the only immediate pre-war legislation in the Federal
sphere bearing on the subject of labour relations was the

Industrial Disputes Investigation Aci and Section H02-A of the

Criminsal Code.
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Dominion Policy Regarding Collective Bargaining:

(a) Order in Council P.¢,3495:

OChapter II:

On November 7,1939, shortly after war was declared, the
Dominion Government enacted Order in Council P.C.3495,
extending the scope of the Industrial Disputes Investigation

Act, so that it should:

HS?GCificallY apply in respect of any dispute between
employgrs and employed engaged in the construction,
execution, production, repairing, manufacture, trans-
portatlog, s8torage or delivery of munitions of war
or supplies, and in respect also of the comstruction,
rempdelling, repair or demolition of defence projects,
as hereinafter respectively defined."

The Order in Council then defined the terms "munitions of
war", "supplies", and "defence projects”. As a result the
Industrial Disputes Investigation Act came to apply to all
plants producing commodities in whole or in part required or
intended for war purposes. It was estimated that the Act in
question covered about eighty-five percent of the country's
industrial activity in 1941, as compared with fifteen percent
before its scope was extended.(1).

The effect of P.C.3495 was to prevent in war industries a
strike or lockout prior to or during reference of a dispute
to a Board of Conciliation and Investigation; the same as in
other industries ordinarily under Federal jurisdiction.
Employers and employees in the industries covered by the Act
were required to "give at least thirty days' notice of an
intended or desired change affecting conditions of employment
with Tesocect to wages or hours; and in the event of such

intended or desired change resulting in a dispute, it shall

(1) Collective Bargaining in Canada: (1941) J.L.Cohen,K.C. P.25;

See 1940 Report of Deputy uinister of Labour in the 1940

Blue Book Report of the Department of Labour, P.28.



until the dispute has beepn finally dealt with by a Board,
and a copy of its Teéport has been delivered through the
Registrar to both the parties affected".

The extension of the Industrial Disputes Investigation
Act brought out Clearly its deficiencies as a means of
dealing competently with the whole problem of labour relations.
Labour disputes are of two general kinds, those relating to
union recognition and collective bargaining, and those relating
to hours, wages and other working conditions. The Act does not
lend itself to disputes arising out of the refusal of the
employer to recognize or deal with trade unions. This problen
is more distinctly Canadian, since in England trade unions are
accepted voluntarily, while in the United States strong
unionism and separate machinery under the National Labor
Relations Act took care of the matter.

In Canada, previous to the war, the restricted scope of the
Act had hidden this problem, since in most cases a strike might
settle the question of union recognition at short notice.
Af ter the extension of the Act employees concerned could not
use the strike as a lever against employers until the delay
involved in the proceedings intervened. This might work
hardship on workers forming a new union, since the policy of
the Department of Labour was to appoint a Board only on
application of a majority of the workers concerned. The
employer was given an opportunity to carry out anti-union
plans involving company unions while the employees were

restricted by anti-strike controls. The protection afforded
workers by Section 502-A of the Criminal Code was of 1little
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value due to the wording of the Act,

In any case if a Boargd of Oonciliation and Investigation
ls granted and it is assumed that the fact of granting the
board implies the right of the applicant union to represent
the workers concerned, there isg 8till no compulsion on the
employer to recognize the union or bargain collectively.
Thus, the provisions of the Industrial Disputes Investigation
Act as constituted were inadequate to deal with the issue of
union recognition and collective bargaining.

Hon.Norman A.McLarty, Minister of Labour, in hig 1940 New
Year's Message, referred to the fact that labour had requested
the extension of the Industrial Disputes Investigation Act to
cover all wartime industries. This policy was in accordance
with labour's pledge to co-operate during the war time and as
a brake on irresponsible elements in the ranks of labour. The
Minister of Labour added that care must be taken to see that
begrudging employers did not take advantage of labours
co-operation to eliminate or reduce advantages already won by

labour. (1)

The effect of a recommendation of a Board of Conciliation
and Investigation was the same after the passing of Order in
Council P.0.3495 as it was before the passing of that Order.

The Board in the dispute between the London Street Railway

Company and its Mo tormen-Conduc tors, bus operators, shopmen,
barnmen and truckmen, members of Division 741, Amalgamated
Agsociastion of Street and Electric Railway and Motor Coach

Employees of America, stated:

#pg this Board has no coercive powers and in the event

(1) The Labour Gazette, Jan. 1940, P.16




parties to come to
ment can only make Técommendations which theggaggigg-
]

are at liberty to accept or reject........" (1)

Relations Committee of the Canadian Manufacturers! Association,
despite the Tecommendations of the Royal Oommigsion on Dominion-
Provincial Relations, appointed on August 14,1937, advocating
enlarged Dominion jurisdiction over labour matters, (3) felt
content that no new Federal legislation beyond the extension

of the Industrial Disputes Investigation Act was necessary as

a War Labour Policy.(4)

(b) Order in Council P.C.26%5:

Instead of legislating, the Dominion Government merely
adopted a declaratory position on the question of collective
bargaining.

On June 19,1940, the Dominion Government enacted Order in

Council P.C.2685, as a declaration of war-time labour policy.

Section 6 of its provisions stated that employees "sghould
be free! to organize in trade unions. 8ection 7 similarly
stated that employees "should be free! to negotiate through

their chosen representatives, with a view to the conclusion

of a collective agreement.

Thig reserved statement did not change the fact that

(1) The Labour Gazette, May 1940, P.431.

(2) 8ee Report of Board in dispute between various Grain
Elevator Companies at Port Arthur and Fort William and
their employees:The Labour Gazette,Feb.1940,P.102; 105.

(3) The Labour Gazette, Sept.1937, P.945; June 1940,P.5u45 ff,,

(4) The Labour Gazette, June 1940, P.565-566




¥0 negotiate, and that the Order ip Council gave no more

legislative protection for Organizing or collective bargaining

than did Section 502-A of the Criminal Code or the Industrial
Digputes Investigation Act.,

Labour in the firgt place believed that P.C.2685, despite
its short-comings, had possibilities committing the Government
by this declaration of pPrinciples to aid the right to organize
and the right to negotiate by the full uge of 1ts adminigtragtive
influence and pressure. In the second place labour believed that
S8ection 6 which incorporated Section 502-A of the Oriminal Code
implied an assurance of the right to organize.(1l) The policy
of the Government apparently was to urge upon employees the
observance of the principles enunciated in P.C.2685 without
making them legally binding.(2)

In hig Labour Day Message in 1940, Mr.A.R.Mosher, President

of the Canadian Congress of Labour said, in part:

“The statement of Labour policy contained in Order in
Council P.C.2685 of July 19th, may be regarded as a
great step forward for Canadian labour; the acceptance
of its principles by employers generally would go a
long way toward establishing industrial harmony through-
out Canada, and an increasing number of employers are

realizing not only that the right to organize is
fundamentally sound, but that the workers will and can
co-operate more effectively through their labour unions

than otherwis€.........."(3)
(1) Collective Bargaining in Canada:(1941) J.L.Cohen,K.C,P.34,

(2) Hansard, June 18,1940, Rt.Hon.W.L.MacKenzie King, Prime
Minister, speaking in the debate on the Emergency Power

Bill.
(3) The Labour Gazette, Sept.1940, P.591
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The Board of Conciliation ang Investigation in the

Teck-Hughes Gold Mine dispute (1) involving the question

of trade union recognition, found after a vote that the
union involved was g proper body to deal with management,
After referring to Trecent provincial legiglation and Section
502-A of the Orimingl Code, the Board under the chairmanship
of Mr.Justice W.M.Martin of the Baskatchewan Court of Appeal,
found no reason for the company's refusal to recognize the
union, thus stating:

"In view of the general recognition which has been
given both by law and practice, to the right of
workers to organize and to the right of collective
bargaining, it does not seem reasonable for any
industry to refuse to recognize these rights unless
there is some substantial Justifying reason."

In the case of the John Inglis dispute in 1940, the Board

found that the company preferred a company union while the
majority of the employees involved preferred the trade union.
The majority of the Board recommended; the trade union having
sought the exclusive right to represent all employees involved:

“That for the reasons hereinbefore given, principally

due to the war emergency, the request for recognition

of the union with the exclusive right to represent

the trade in all matters of dispute be not granted.*(2)

In the case of the Collingwood Shipyards Ltd., the Board

found that the four unions involved included in their member-
ship congiderably less than the majority of the company's

employees, and while regretting that the company did not enter
into negotiations, concluded that the company was entitled to

refuse under the circumstances. The Board recommended a draft
agreement outlawing discrimination but not providing for s

gole bargaining agency either for the whole or for any part of

the employees concerned.(3)
(1) The Labour Gazette, July 1940, P.6U5 ff.,

(2) The Labour Gazette, Oct. 1940, P.1004 ff,,
(3) The Labour Gazette, Oct. 1940, P.1009 ff.,
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The Board in Cansdian Vickerg Limited dispute in 1940,

reported thst an unanimous agreement containing the following

clause; inter alia, was reached:
"the company agreeg that
: the shop committee which mu
consist of employees of the company, shall be the sgfe

bargaining agency in respect to itsg employees, s0 long

as the committee represents a majori
it
covered by this agreement.! (1) jority of the employees

From the preceding cases it may be gathered that the
enactment of Order in Council P.C.2685 in conjunction with
Order in Council P.C.3495 did not make for voluntary
acceptance by employers of the principles enunciated by the
Government in the former Order in Council. The attitude of
Canadian labour during 1940 plainly shows this fact.

The All-Canadian Congress of Lsbour in Annual Convention
at Toronto, September 9-12,1940, contended that the Government
would be well advised to use its authority under the War
Measureg Act to enforce the labour policy as set forth in
Order in Council P.C.2685. The Congress commended the Federal
Government for its policy in relation to employers and workers
during wartime as a step in the right direction, but felt that
something further was necessary to change the attitude of
reactionary employers.(2)

The Trades and Labour Congress of Canada in Annual
Convention at Vancouver, September 23-27,1940, dealt with the
alleged duel and conflicting authority of separate departments
of Government in mattere affecting labour. The Board of
Munitions and Supply was especially singled out as interfering
with voluntary agreements to such an extent that there was an
ever-growing question in the minds of workmen as to the good
faith of the Government as expressed in Order in Council P.C.2685.

(1) The Labour Gazette, Nov. 1940, P.1111 at 111k,
(2) The Labour Gazette, Oct. 1940, P.1031 - 1033.




A resolution passed by the Convention referred to
the recent amendments to the Criminagl Code as only providing

for penalties for interference; Company unions were sgtill

allowed and there was no provision for compulsory collective
bargaining. The Congress wag requested to:

"declare itself in favour of Dominion legislation
similar to that contained in the Wagner Act in the
United 8tates, which gave full protection to the
wage earner's right to join lgbour unions,
definitely outlaws company unions and makes
collective bargaining compulsory with the bong
fide labour union. That a majority of the workers
involved select and provide for a permanent
authoritative tribunal to adminigter this Act, and
if it is contended by the Dominion Government that
they do not have the authority under the Britigh
North America Act to adopt said legislation, then
they be requested to secure the necesgsary amendments
to same; the executive Council was instructed to
prepare a specimen Act containing the democratic
features of the Wagner Labour Act in so far as they
can be made applicable to provincial legislation, to
be offered as a guide to respective legislative
committees or federations". (1)

The Industrisl Disputes Investigation Act had functioned
fairly well in the pre-war period so far as disputes between
well-established unions and their employers were concerned,
notably in the Railway industry. In many of the basic industries
which were brought within the scope of the Act by P.C.3495, in
1939, however, labour unions had not been established or were
in the early stages of development. As a result, many of the
disputes dealt with by Boards concerned the refusal of
employers to recognize and bargain collectively with the union

(1) The Labour Gazette, Oct.1940, P.1026-1029.
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involved.

The Industrial Disputes Investigation Act was thus not
adap table to disputes concerning union recognition and
collective bargaining. In addition the delay involved in
taking a strike vote before application for s Board further
irritated newly organized groups, and in many cases furthered
the attitude of the inevitability of s strike.

Order in Council P.C.2685 enunciated a labour policy in
a declaratory manner. It was not an order, rather a gesture.
It congisted of a geries of declargtions, such as that
"employees should be free to organize, free from any control
by employers or their agents", and that "employeee, through
the officers of their trade union or other representatives
chosen by them, shall be free to negotiate with employers or
the representatives of employers' associations, concerning
rates of pay, hours of labour and other working conditions,
with a view to the conclusion of a collective agreement".
The Order in Council however, provided in reality no protection
of the workers right to organize or to negotiate with
employers, and in many cases the Order was ignored by
employers, despite the fact that labour had believed the
Government's administrative influence and pressure backed Dy

Section 502-A reiteration would imply assurance that the

right to organize would be established.
It was reasonable to assume that 1f the Government found

that employers hedged in granting union recognition and

collective bargaining voluntarily after this exhortation that

the Government would enact legislation to make the principles

of Order in Council P.C.2685 legally binding.
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(¢c) Order in Council P.C.7440 .

This Order in Council wag passed on December 16, 1940,
and added to the difficulties in the field of labour relations.
It was framed for the purpose of establighing a policy for
wage increases and provided for the cosgt of living bonus for
all workers covered by the Industrial Disputes Investigation
Act, as extended by P.C.3495.

The Order in Council was passed primarily for the guidance
of Boards of Conciliation set up under the Industrial Disputes
Investigation Act in carrying out their duties, and specifically
directed attention to the principles enunciated in P.C.2685
which it reaffirmed. P.C.7440 departed from the declaratory
words used in P.C.2685 and made mandatory provisions in regard
to wages and further stated:

"His Excellency in Council on the same recommendation,

and under and in virtue of the War Measures Act
(Chap.206,R.8.0.1927) is pleased to order, and it is
hereby ordered that all agreements negotiated during

the war period shall conform to the principles
enuncigted herein and in the said Order in Council,

of the 19th June, 1940 - P.0.2685".
The Order in Oouncil to an extent took wages out of the field
of collective bargaining. Emphasis was placed on the wage
provision of the Order in Council in comparison with the
reaffirmation of the provigions and principles of Order in
Council P.C.2685. Instead of a parallel policy of enforcing

P.C.2685 as well as P.C.7440, a divergence of policy developed

with ever greater emphasis that P.C.7440 was mandatory, while

P.0.2685 was only advisory. This policy brought out first

during the dispute between The Goodyear Tire and Rubber Co.

and its Bowmanville employees and later followed by Boards

case of The National Steel Car dispute at

notgbly in the
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Hamilton, wag finally confirmed by the Minister of Labour in
the House of Commong on June 6, 1941 thug:

"The suggestion has been made that t
he Gov
ghgué%smake the provisiong of Order-in-co:§§?fnt
Lo > coercive, that we ghould compel collective
argaining. The provisions of that Order-in-Council
are not mandatory; they are slmply & recognition
that in the opinion of the government thig would be

the best way to produce satisfactor
relations in war time." Y lebour

The Report of the Board of Conciliation and Investigation in
the disputes between Shipping Companies on the Great Lakes and
the Canadian Seamen's Union on January 14,1941, ghortly after
the enactment of P.C.7U40, under the chairmanghip of
Mr.Justice C.P.McTague, states:

"As industry has grown and developed, the right of
workpeople to organize into collective associations
or trade unions, and through such organizations to
bargain collectively with their employers as to the
terns and conditions of their employment, has been
increasingly acknowledged now by law, by industrial
practice, and by public policy. It has been verified
by many important public pronouncements. These rights
cannot be said to be effectively acknowledged unless
employers are willing to negotiate and enter into
agreement with the organizations which the employers
have selected or formed in the exercise, in good faith,
of their legal and public rights. This is in accordance
with the principle enunciated by the Government of the
Dominion of Canada in its Order-in-Council of the 20th
June (No.26$3) and later confirmed by P.C.T7440 of 16th
December, 1940 of:
© The righz of association (of workers) in labour
bodies and the right of organized workpeople to
enter into collective agieementg thggggﬁighlch
expect t0 exercise a more
:ggguggge gﬁ the processes of industrial life."(1)

The Board recommended that the companies concerned sign an

agreement in each case with the majority union on behalf of

all their respective employees. In the Dominion Steel and
Coal Co. and its employees 1in its Peck Rolling Mills Division,

case, the Company contended that P.0.2685 principles

(1) The Labour Gazette, Feb. 1941, P.95 ff.,




Interim Report of the Board on Aprii 10,1941, had recommended
a plant-wide vote on the matter of union recognition. If as

& result of the vote the right of the union to represent the
employees was establighed, the Board would congider it the
duty of the Ccorporation to negotiate with the union for g
collective agreement in accordance with the language of Order
in Council P.(.2685.(2) The final report of the Board in the
National Steel Car case at Hamilton in June 1941, found that

the company had refused to allow a vote to be taken or to
conduct negotiations; a strike followed, and an Order in
Council had appointed a Oontroller for the Hamil ton plant.

The employees returned to. work, a vote was held which resulted
in a majority for the union, but the Controller refused to
accede to the demands of the union or negotiate with then,

taking the position that:

"Any man with a grievance can complain to the foreman,
and if it is not settled then, he can appear before
the superintendent, the general manager, and finally,
if the dispute still exists, before myself." (3)
The majority of the Board "owing to the position taken by
the Controller® were of opinion that they should make no
finding in regard to union recognition, wages, bonus, and

working conditions; the sittings were adjourned subject to

resumption "if requested to do sol.

(1) The Labour Gazette, Apr. 1941, P.373 ff.,

(2) The Labour Gazette, May, 1941, P.527 ff.,

(3) The Labour Gazette, Aug. 1941, P.877 at 881.
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The Minority Report of J.L.Cohen, k.. stated that the

policy of the Controller was the very negation of the

principles of collective bargaining expressed in Order in
Council P.0.2685. When the Board resumed its sittings on
July 17, 1941, the Company controller had revised his position
somewhat from strict individual bargaining thus:
“I propose, as Goverrment contr
¢ ’ oller of the plant
forthwith to ask the employees of the compagy to
appoint a repregentative committee to meet me at
the earliest possible date and discuss the question
of wages, hours and other pertinent matters, so as
to arrive at an equitable understanding®. (1)
The Minority Report saw in this attitude of the controller
only a superficial acceptance of the principle of collective
bargaining since the 8.W.0.0. had already been chosen by the
vote of May 8,1941, as "bargaining and negotiating agency"
for the workers concerned, and nothing had happened since
that date to suggest that the union did not represent the
workers. The Minority Report recommended that the company
should bargain through the controller with the union, thus:
"The Board should therefore reaffirm its former
recommendation that the company should recognize
and deal with the union 'with a view!, in the
language of Order in Oouncil P.C.2685, 'to the
conclusion of a collective agreement!." (2)
Thus the administrative policy of the Government as

exemplified in the attitude of the controller in the National

Steel Car Co. case at Hamilton seemed to be at complete

variance with the principles laid down by the Government in

P.0.2685. The official statement on behalf of the Government
on June 6, 1941, hereinbefore mentioned, confirmed the fact
that P.C.7440 was to be interpreted as applying the principles

P.0.2685 mentioned therein, in a recommendatory manner only.

(1) The Labour Gazette, Aug. 1941, P.281
(2) The Labour Gazette, Aug. 1941, P.881
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Under Section 29 of the Industrial Disputes Investigation
Act a copy of the Board'sg Report was to be sent forthwith to
the parties to the dispute. Order in Council P.C.7440 in its
final paragraph permitted the Minister of Labour to send the
Report back to the Board for reconsgidergtion if, in his
opinion, the Report deviated from the principles of the Order
in Council. This provision could be used to keep proceedings
alive and restrain strike action, if need be.

(d) Order in Council P.C.4020;: Order in Council P.C.u4glk:

On June 6, 1941, Order in Council P.C.4020 was enacted by
the Dominion Government authorizing the Government to appoint
an Industrial Disputes Commission composed of three members
to assist the Minister in securing an expeditious handling of
proceedings under the Industrial Disputes Investigation Act.

The Government felt that with the extension of the scope
of the Industrial Disputes Investigation Act to cover disputes
in war work there was naturally a marked increase in the
number of applications for the establishment of Boards of
Conciliation and Investigation, and 1t was found that a large
number of these applications had reference 1o digputes of a

nature prima facie as not to warrant the establishment of a

board. (1)
The provisions of P.0.4020
P.O.484Y4 July 6,1941, and P.C.7068, September 10,1941, to deal

were amended by Order in Council

with the case of the discrimination of an employee "for the

reagon that he is a member of or is working on behalf of a trade

The Commission inquiring into the circumstances
g to advise the Minister of Labour

uniont.

gaurrounding such disputes wa

(1) 1942 Report of Deputy Minigter of Labour in the 1942 Blue

Book Report of the Department of Labour, P.l7.



necessary to effect guch Tecommendations and such order
'shall’ be final and binding on all parties concerned.

Another amendment, P.C.496, Jamuary 19,1943, permits
the Minister to appoint a Commission to inquire into any
situation which appears to him to be detrimental to the
most effective use of labour in the war.

Before Order in Council P.C.4020, a dispute arieing out
of union recognition or collective bargaining would be
referred to a Board of Conciliation, which would, in view of
the principles of Order in Council P.0.2685, generally
recomnmend uniqn recognition. After Order in Council P.C.7440
in regard to wages and Order in Council P.C.484Y4 in regard
to discrimination cases became effective,an Industrial
Disputes Inquiry Commission in dealing with Kirkland Lake
Gold Miners' request for a Board of Conciliation proposed a
formula completely at variance with the principles of Order
in Council P.C.2685. The formula recommended rejection of
effective union organizations.(1l) In administrative and legis-

lative practice the Government did little to assist in the

orocegss of collective bargaining, for it was not until

Jecember 1942, under Order in Council P.C. 10802 that the

jovernment permitted Crown Company employees to organize.

1) Report of National War Labour Board arising out of its
Public Inquiry into labour relations and wage conditions

1943. Minority Report P.18.
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(e) Order in Council P,C.82K3:

Order in Council P.C.€253 of October 24 1941 established

a system of War Lgbour Boards to administer the wage policy

of the Dominion Government. Thus, was the question of wages

taken out of the hands of the Industrial Disputes Inquiry
Commission and the Board of Conciliation and Invesgtigation,
leaving the duties of these agencies confined for the most
part, to disputes about union recognition.

(f) Conclusion:

Labour in Canada in 1941 and 1942 was not satisfied with
the policy of the Dominion Govermment in relation to union
recognition and collective bargaining. It was felt that Order
in Council P.0.2685 principles were not being followed by
employere, while labour itself was living up to its pledge
of co-operation during the war time. The Govermnment had taken
the matter of wages out of the voluntary process of collective
bargaining to secure its anti-inflation policy, and had not
given any definite backing to the principles emunciated in
Order in Council P.0.2685. The Govermment, by Order in Council
P.0.7307 in September 1941, had made the employees' effective

strike weapon illegal unless & vote were taken, (1) under very

undemocratic conditions.
The chief defect in the Government's labour policy was its
fgilure to protect the right of workers to organize freely and

bargain collectively with their employers through representatives

of their choice. This was particularly resented by labour, since

that right had alreasdy been won in Great Britain where it was

taken for granted and in the United States where it was

protected by legislation.
(1) The Labour Gazette, Mar.1942,P.291 ff., Feb.1942, P.177 ff.,




SEECTION THREE

WARTIME LABOUR RELATIONS REGULATIONS: ORDER IN COUNCIL P.C.1003:

Chapter I: Influenceg Leading to the Enactment:

(a) The Ontario Collective Bargaining Act:

The Ontario Collective Bargaining Act,1943; R.S.0., c.l,
represented the first attempt in Canada to enforce upon
employers in positive terms a duty to bargain collectively,
altho by 1943 most of the other Provinces in Canada had
enacted legislation inadequate to this end both in terms and
in provisions of enforcement. The Nova Scotia Trade Union Act
of 1937 was the pioneer venture in Canada in this field. The
fact that the Ontario Act in question confides administration
not to a Minister of the Crown or a department of government
or any statutory body, but rather to the Supreme Court of
Ontario indicated the judicial nature of the enactment.

The Ontario Act followed the Inquiry of a Select Committee
of the Legislature of Ontario, early in 1943, into collective
bargaining and conditions of employment. The Committee repor ted
that a collective bargaining measure ought to be enacted in
Ontario, and suggested a draft bill which provided for a Labour
Court to administer the proposed legislation. This draft bill
was modified by the Legislature and became law on April 14,1943,
under the title of the Ontario Collective Bargaining Act, 1943.

Under the provisions of the Ontario Collective Bargaining

Act a special branch of the Supreme Court of Ontario, termed

the Ontario Labour Court, was given exclusive jurisdiction in

all matters arising under the Act without right of appeal from

its decisions. Oonsequently, Ontario proceeded to make good use
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of thi
8 means of developing g flexible labour relations

polioy. This development had gone on to such an extent by

the time that the Ontario Act was suspended by Order in
Council P.C.1003 that one writer was led to state:

"It is no secret that i
n the nine months of it
gxistgnce the Court established through its °
gcislons a body of labour law which was, on the
whole, acclaimed both by employers and employees

alike as a significant contrib
peace. i (1) ution to industrial

(b) The Report of the National War Labour Board:

A National War Labour Board and Regionsl Boards were
established in Canada to administer the wage policy of the
Federal Govermnment. This took place by Order in Council
P.C.8253 of October 24,1941, under the War Measures Act.
Early in 1943 the National War Labour Board was reorganized
under the Chairmanship of Mr.Justice C.P.McTague, and was to
partake more of the nature of an industrial court of a
representative character. The Board by Order in Council P.C
1140, February 11,1943, was vested with power "to enquire
and report to the Minister of Labour from time to time as it

may deem advisable" with regard to wage conditions and labour

practices in Canada and to make Wguch recommendations as it

may deem necessary in connection therewith having regard to

the principles enunciated in Order in Council P.C.2685".

On April 8,1943, the National War Labour Board issued the

following statement:

HPhe National War
and conduct a pub
labour relations

Labour Board will at once ingtitute
1ic inquiry into matters affecting
and wage conditions in Canads."

(1) Recent Labour Legislation in Canada: 1944, Canadian Bar

P.776 at 783, Article by Bora Laskin, School of

Review,

Law, Toronto University.
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The Public Inquiry in question took Place at Ottawa between

April 15 and June 17,1943, and wag attended by labour and

management as well ag other interested partieg.

The most important Question which came up at the Inquiry
according to the Majority Board Report was that of Collective
Bargaining. It was found that in practice there had in
cer taln cases been collective bargaining in Canada for years
but in law there was no such right establighed in the Dominion
field, Oanada being far behind England, Sweden, or Australia
in the field of labour relations. Organized labour, as a
whole, advocated compulsory collective bargaining as
exemplified in the Wagner Act in the United States. (1)

The Majority Report of the National War Labour Board, in
particular recommended:

1. The setting up of a National Labour Relations Board to
administer a Labour Code providing for compulsory collective
bargaining. The code to provide safeguards against abuses
by either labour or industry, and penalties for infractions
to be dealt with under the Defence of Canada Regulations.

2. All disputes arising during currency of collective agree-
ments or where no formal collective agreement to be dealt
with by compulsory arbitration under the jurisdiction of
the National Labour Relations Board, with agencies set up
in each province with mediation services attached. Strikes
and lockouts to be outlawed and appropriate penalties
provided under the Defence of Canada Regulations. Suspension
of the Industrial Disputes Investigation Act until the

(1) 1945 Report of Deputy Minister of Labour in 1945 Blue Book

Report of the Department of Labour, P.40.



roclamatio
P U of peace and revocation of Orders in Oouncil
inconsistent with Code were also recommended.
3. The Code would be applicable to war industry according
to definition.
4. There were certain subsidiary recommendations for which
N0 new legislation was contemplated:
(a) setting up of labour-management committees in industry.
(b) Labour Teépresentation on all pertinent Government Boards.
(c) Establishment of employers' associations in industries
leading up to joint Industry-Labour Councils. (1)
Regarding the problem of adminigtration of the proposed Code,
the Report adds:
"Both labour and industry are entitled to expect
impartiality, despatch and firmness in the solution

of their problems. A mere report is no effective

guarantee of any such qualities. These must be

brought into play in the resulting process of

administration®. (2)

The Report of the National War Labour Board was tabled in
the House of Commons, Jamuary 28,1944. In a Radio Speech
broadcast on December 4,1943, Prime Minister MacKenzie King had
announced changes in the Government's wage policy, Order in
Council, P.C.9384. In addition, the Prime Minister referred to
the National War Labour Board's recommendations regarding a
Code of Labour Relations to apply to war industries, and
enforced by a National Wartime Labour Relations Board, distinct
and separate from the National War Labour Board, which was to

continue to exercise jurisdiction over wages. He said in part:

(1) Report of National War Labour Board (Supplement to Feb.l9hl

Labour Gazette, P.11)
(2) Report of National War Labour Board (Supplement to Feb.l9uh

Labour Gazette, P.11)
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"In peace-time, the

, authority to make laws to
enforce the right of collective bargaining
belongs to the Provinces. As a result of recent

in principle on a
basis of co-operation in institutinépand

adminigtering compulsory bargaining ...... The

Code of Labour Relations will be enacted in the
near future." (1)

Chapter II: Scope of the Wartime Labour Relations Regulations:

(a) Introduction:

Order in Council, P.0.1003 of February 17,1944, enacted by
the Dominion Government and entitled the Wartime Labour
Relations Regulations, established a National Wartime Labour
Relations Board and made provision for Provincial Boards, all
of which were to come under the Dominion Department of Labour.
By 8ection 3 of the Order in Council, virtually all Canadian
industry came within its provisions because of the War Measures
Act. Provincial statutes gave way in a case of conflict with
the Regulations or were to be considered merely ancillary or
enabling legislation.

In short, Order in Council P.C.1003, meant the bringing
of American experience in labour matters, with slight exceptions,
to Canada. Following in the wake of various Provincial
statutes reaching toward the same goal, the Order in Council

gave promise of being an epoch marking event in labour

relations in Canada. (2)

(1) The Labour Gazette, Dec. 1943, P.1601.

(2) 1944 Canadian Journal of Economics and Political Science,

H.A.Logan; "The State and Collective Bargaining!, P.476.
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The War Measures Act ceased to have effect on January
1,1946, and the Nationgl Emergency Transitional Powers Act
replaced it. This Act as amended in 1946, expired on
March 31,1947. On March 25,1947 the Prime Minister, Hon.W.L.
MacKenzie King tabled in the House of Commong an Order in
Council extending the National Emergency Transitional Powers
Act, 1945, until 15th May 1947.(1) This procedure had been
provided for in the speech from the Throne passed in the
House shortly before. Due to this extension the Wartime
Labour Relations Regulations will remain in force in Canada

at least up to May 15,1947.

(b) General Purpoge of the Regulations:

The preamble to Order in Council, P.C.1003, states, in
part, as follows:

"Whereas it is deemed to be in the public interest,
especially during the war period and more
particularly in industries essential to the
prosecution of the war, that employers and employees
collaborate for the advancement of the enterprises
in which they are engaged;

That employers and employees should freely discuss
matters of mutual interest with each other;

That differences between employers and employees
should be settled by peaceful means; and

That both employers and employees should be free to
organize for the conduct of negotiations between
them and that a procedure should be established for
such negotiations;

And whereas, it is therefore deemed necessary, by
reagon of the war, for the security, defence, peace,
order and welfare of Canada and for the effective
prosecution of the war, that regulations be made in

respect of such matters.
Now, therefore, His Excellency the Governor-General

in Council, on the recommendation of the Minister of
Labour and under the authority of the War Measures
Act, Chapter 206 of the Revised Statutes, 1927, 1s
pleased to make the regulations hereto attached and
they are hereby made and established accordingly."

(1) Hansard, March 25,1947, P.1751.
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The Regulations were énacted primarily to enable
employers and employees to organize for the conduct of
negotiations between them and to establish a procedure
for such negotiations. The initiative is taken when the
employees apply to the Board to settle the question as
to whether this or that particular trade union or organiza-
tion is entitled to represent the employees affected in the
negotiation of a collective agreement with their employer.
This process of selecting and certifying bargaining
representatives is prescribed by Sections 5 to & of the
Regulations.

The Regulations require an employer to bargain with
the authorized bargaining representatives of the employees,
or vice versa, in good faith, with a view to the completion
of a collective agreement. The appropriateness of the
bargaining unit and the right of the bargaining representa-
tives to bargain on behalf of the employees affected may be
established in the certification process mentioned above or
in the alternative, where the organization has established
its authority to represent the employees because of the fact
that it was party to the expiring agreement covering the
employees in the bargaining unit. Sections 10,11,12 and 16
of the Regulations explain this process.

The Canadian Regulations go beyond the provisions of the
National Labor Relations Act (The Wagner Act) of the United
States. Both enactments are intended to protect workers from

employer domination or interference which might hinder self-

organization, designation of representatives, and collective

bargaining. The Canadian provisions, in addition, name
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certain unfair Practices, agsume 8tate responsibility to

assist the two negotiating parties to reach an agreement,
and forbid strikes and lockouts during negotiations and
for the term of the agreement compel fulfilment. In support
of the last, the Regulations require the Board to check the
grievance procedure provided for in the agreement to ensure
its appropriateness under Section 18.

In neither Country, Canada nor the United States, do the
respective enactments cover all "labour problems". For instance,
child labour, sweat shops, minimum wages are not mentioned. In
Canada, in particular, the question of wages was under the
jurisdiction of a War Labour Board. There might even be cases
of collective agreements where the parties thereto had made
no application to come under the Regulations; in such cases
however, various sections might apply to the parties, in a
proper case. Again, under neither enactment is there require-
ment to carry negotiations to the point of the consummation
of an agreement. In Canada, the Board is concerned with the
form of the agreement to the extent that the grievance
procedure mentioned in Sections 17 and 18 of the Regulations
must be appropriate, while in the United States, in general,
the National Labor Relations Board is not concerned with the
form of the agreement.(l)

The most important differences between the National War
Labour Board in Canada and the Wartime Labour Relations Board
t, in the main, under the latter the parties negotiated

are tha

the agreement, while under the former the Board dictated the

(1) Re Matter of Consumers! Regearch,Inc.,(U.S8.) 2,N.L.R.B. 57.
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terms according to pProvisions laid down. Inp negotigtions

under the Regulationg involving wage Tates and hours, for
example, the appropriate War Labour Board had to pass on
the matter to gee if it was in accordance with the policy
of that Board. In Operation, however, the Wartime Labour
Relations Boardg partook more of the nature of an industrial

court, while the War Labour Boards were administrative bodies
of the executive Government. (1)

(c) Constitutional Aspects :

In ordinary times labour legislation in Canada usually
falls under Section 92 (13) of the British North America Act
and exclusgively within the provincial field as legislation
in relation to property and civil rights. Dominion legislation
on labour matters is ordinarily confined to industries within
the exclusive jurisdiction of the Dominion,(2) even though in
other cases "evile'may prevail in more than one province and
indeed throughout the whole Dominion. (3)

After the commencement of World War II, the Federal
Government, by successive Orders in Council, amended its laws
relating to industrial disputes, but always limiting its
jurisdiction to matters within its domain taking into

congideration the essential character of the various industries

concerned.
(1) Ford Motor Co.v Local 14l United Automobile, Aircraft,

Agricul tural Implement Workers:1l D.L.S.7-522;(National W.L.R.B.)
Dec.6,194l; Canadian Pacific Railway Freight Handlers Port
McNicol;2 D.L.S. 38-1044; (National W.L.B.) Aug.20,1943.

(2) Toronto Electric Commissioners v _Snider,et al (1925)4.C.396
(3) Atty.Gen.for Ontario v Atty.Gen.for Dominion (1896) A.C.3u8.
Re Legislative Jurisdiction over Hours of Labour (1925)8.0.R.505.

Reference re Weekly Rest: (1936)3 D.L.R.673; (1937) 1 D.L.R.673.
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Order in Oouncil, P‘°'1°°3, was not enacted for the
purpoee of enlarging the Federal Juriediction, Parliament
being unable to delegate power which it did not possess.
Under the War Measures Act in the emergency of war, the
Dominion, by the Wartime Labour Relationg Regulations,
however, did invade what wag normally the sphere of
provincial legislatures. As to what extent the Dominion
hes encroached, Section 3 of the Regulations, by virtue of
the War Measures Act makes the Regulations applicable to
war industries as defined in Schedule A to the Regulations,
in all the provinces of the Dominion. By agreement, the
Regulations are administered, with respect to war industries,
ordinarily within the provincial field, by the provincial
authorities in all provinces except Alberta and Prince Edward
Island. By provincial legislation the Regulations are made
applicable to other industries within provincial scope in
British Columbia, Manitoba, New Brunswick and Ontario. In so
far as the Regulations apply to industries normally within
provincial jurisdiction, the ordinary statutory provisions
of the province are in abeyance where they conflict with the
Regulations.

In particular, the Regulations are made applicable (1) to
employees within the legislative authority of the Dominion
Parliament, including navigation and shipping, railways, canals,
telegraphs, or such worke as are declared to be for the general
advantage of Oanada; (ii) in an employment essential to the
efficient prosecution of the war; or (1ii) whose relations

with their employers are ordinarily within the exclusive

legislative jurisdiction of a provincial legislature, where
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made applicable by the Province concerned under Section 3
(1)(c) and Bection 3 (4) of the Regulatione.

Pergons employed in g work, undertaking, or business
deemed to be essential to the efficient prosecution of the
war areé enumerated in Schedule A to the Regulations. Such
Schedule may be amended either by the addition or deletion
of a class of employees by an order made by the Governor in
Oouncil under Section 3 (3) of the Regulations.(1) One of
the classifications, for example, included in the Schedule
is employees of a work, undertaking, or business engaged in
the production of machinery, arms, shells, ammunition,
explosives, implements of war, or naval, military or air

stores. It was held by the National Board in the Dominion

Oilcloth & Linoleum case, May 10,1944  that the Dominion

Regulations must be restrictively interpreted.(2) Hence,
where industries "engaged in the production of naval,
military, or air stores' are mentioned, this must be
interpreted to mean "industries exclusively engaged in the
production of naval, military or air gtores", in the absence

of evidence of wider intention. If it were extended to cover

those employees in an industry partly engaged in producing

anything which in a "total" war might be naval, military or

air stores, practically all industries would be included, and

no scope would be left for the application of Section 3 (4)

of the Regulations. Even where the employees might come

(1) Section 3(3) of the Regulations revoked by Order in Council

P.C.302, effective March 31,1947.Complete discussion P.271 ff.,

(2) Plastic_and Linoleum Workers, Local 677 v Dominion Oilocloth

& Linoleum Co., 1 D.L.S. 7-509; (1944) 3 D.L.R.124.




within the scope of the Industrig] Disputesg Investigation

Act as extended by Order in Council P.C.3495, they might

not come within the Regulations.(l) The effect of the

Regulations in this regarg Was the same after the end of
the war by virtue of Order in Council P.C.7414, of December
28,1945, made under Section 5 of the National Emergency
Transitional Powersg Act, 1945, (2).

In certain provinces enactments mgking the Regulationsg
applicable to provincial industries may in gome Cases exempt
municipal Ccorporations, boards or commissions from the scope
of the Regulations, until such time as proper by-laws are
passed by the agency concerned. (3) However, essential
municipal corporationg are automatically covered by the
Regulations under the phrase "Public Service Utilities" in
Schedule A - Item 14, despite the fact that a by-law has not

been passed. (4)

(1) United Electrical,Radio and liachine Workerg of America,
st ———————————————— st Lo L

Local 528 v Canadian Marconi Co.Ltd., 1 D.L.S. 7-557

(National) Apr.10,1945. International Association of
Machinists v Canadian Ingersoll-Rand Co. 1 D.L.S.7-569

(National) May 22,19u45.
(2) The British Rubber Co.of Canada Ltd., v Rubber Workers

Federal Union:1 D.L.S. 7-618 (National) Apr.2,1946.

The provisions of the 1945 Act in question are operated

until May 15,1947 by virtue of Order in Council,Mar.25,1947,
?
(3) Ottawa Hydro-Electric Commigsion v Int.Brotherhood Electrical
Workers., Local 1440: 1 D.L.S. 7-665 (National) Dec.12,1946.

(4) Ottawa Hydro-Electric Commiggion v Int.Brotherhood Electrical
Workers, Local 1440: 1 D.L.S. 7-665 (National) Dec.12,19u6.
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(d) Prima Facie Coverage of tie Regulationg:

Section 2(1)(f) of the Wartime Labour Relations Regulations

defines "employee' as:

"
A person employed by an erplo i

: ] a ployer to do gkilled or
unskilled manual, cleriecal or technicalswork,“

There are exceptions to the above and they will be dealt with
in a later part of this Thesis.

The definition of the term "employee" under the Wagner Act
in the United States and under the Collective Bargaining Act,
1943, in the Province of Ontario, may conveniently be noted here.
Without going into the question as to whether the definition in
the Canadian Order in Council should be Tead literally or in the
light of experience under the others mentioned, it is a fact
that modern administrative regulations, especially in the United
States, are increasingly being interpreted in a broader and ﬁore

liberal wmanner.

Under the Wagner Act in the United States, the tern "employee'
includes "gny employee....", subject to certain limitations
imposed by the definition of the tern "employer", wiicn akes
persons who act in the interest of an employer, although
"employees" in the ordinary meaning of the term, not "employees"
but "employers" within the meaning of the Act. There are further
exceptions too in the case of the Wagner Act, but the point to
be noted here is that prima facie any person may, in a proper
case, be an employee.

Under the Collective Bargaining Act, 1943, in Ontario,

Wemployee" was defined as follows under Section 1(e):

Wt Employee' shall nmean any person in the employment
of an employer...... M

The Ontario Act goes on to make definite exceptions, as in the

other two cases.
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The coverage of the term "employee" under the Regulations

1s ab 1nitio more restrictive than under either the Wagner Act
or the Collective Bargaining Act, since it is restricted to
"skilled or unskilled mamual, clerical or technical work". In
its specific exceptions the Wagner Act does not expressly
mention confidential, supervigory or other types of individuals
which are excluded from the definition of the term "employee"
in the Dominion or the Ontario enactments, altho the definition
of the term "employer" may impliedly do so.

Two views as to the interpretation of the term "employee"
have developed under the Regulations. The first, that the term
should be interpreted strictly according to the objective
meaning of the words of the definition; this is the view of
the National Wartime Labour Relations Board. The second, that
the term should be interpreted more broadly according to the
subjective meaning of the words of the definition read in the
light of the Preamble to the Regulations and the facts in each
particular case; this is the view of the Ontario Lsbour Relations

Board.
The reagon for the distinction between the National Board

and the Ontario Board would appear to lie mainly in the wording
of Section 25 of the Regulations. This Section appears to give
the Board a more definite judicial function in deciding whether

inter alia, a person is an "employer" or an "employee'. Section

25 (2) by requiring the ordinary courts to abide by the

decigion of the Board, which is termed "final and conclusive"

under Section 25 (1) adds to its judicial nature.
Except for this distinction in regard to Section 25, both

the National and the Ontario Boards appear to regard their



the granting of leave to prosecute or appeal, where
the Board in satisfying itgelf ig not bound by any common
law objective standards. In fact, in the latter case the
National Board altho appearing to act on standards of its
own, may vary those standards from time to time as it
develops a process of its own.

The view of the National Board as to the interpretation
of the term "employee" under the Regulations, in consequence
of the stipulations in Section 25, is that the words in
Section 2 (1)(f) must be congidered by themselves. There can
be no consideration of Ypoliecy" in such a view, and hence
the Board has tended to follow the objective standards and
process of the ordinary judicial courts. The National Board

did state in the Fire Bosses case, that "in interpreting the

.Regulations, we must not lose sight of the purpose and object

of them".(1) In the Canada Coal case, November 27,1946, the

Ontario Board in considering the scope of the term "employee!
under the Regulations had stated that it went beyond those

who stood in proximate technical legal relationship of
servant to master, and following the reasoning of the National
Labor Relations Board in the United States in the Seattle

Post Intelligencer case (2), considered the purpose of the

Act as well as the words in the particular Section.

(1) Western Canada Firebosses Association, Dist.No.1l v Crow's

Nest Pass Coal Co. et al; 1 D.L.S. 7-535, Feb.1,1945.

(2) (1938) 9 N.L.R.B., 1262. See also N.L.R.B. v Hearst

Publications Inc., (1943) 322 U.S.11l.




case felt that in determining the 8Cope of the term "employee"

the words of the Section in queéstion must be interpreted in a
8trict comuon law objective manner according to & master-
servant relationship and without regard to the Preamble or
reference to experience in the United States. The National
Board on appeal on March 4,1947, overruled the lia jority
judgment of the Ontario Board in this case and based its
determination of the scope of the term "employee" strictly
on a more objective standard in line with the Liinority
Jjudgment of the Ontario Board, thus:

"The test to determine the difference between an

employee and an independent contractor is the

degree of control exercised by the employer". (1)
This test, as stated above, is in line with that of the
Minority judgment of the Ontario Board, thus:

"The term 'employee' as defined by Section 2 (1)(f)

of the Regulations appears to embrace all persons

whose work is performed at the direction of another'.

The judgments of the Courts of Law may be reviewed by
higher Courts under the common law writs; the operation of
these writs has been extended to bodies not claiming to be
Courts of Justice, in the strict sense,(2) so long as these

bodies in arriving at their decision used objective standards

whether by common law or of their own. This practice applies

to Canada.(3)
(1) Coal and Ice Drivers and Helpers, Local 3520 v Canada Coal

Co.Ltd. et al; 1 D.L.S. 7-1271,on appeal from 1 D.L.S.7-1269.

(2) R v Electricity Commissioners (1924) 1 K.B. 171-20k4.
Local Government Board v_Arlidge (1915) A.C.120.

(3) 11 Canadian Bar Review P.510; Article by D.i.Gordon.
See also Section 10lof the British North America Act.




-111-

' the Lunenburg Fishernen's 0age (1), the hational Board

on February 7,19%6, found that fishermen whose remuneration
is a share in the proceeds Of the fish caught, after certain
deductions, are employees within the meaning of the Regulations
overruling the Nova Scotia Wartime Labour Relations Board. The

Nova Scotia Board had stated that the relationship between the

Regulations. The Nova Scotia Supreme Court has recently ruled
contra the judgment of the National Wartime Labour Relations

Board on this question.

Chapter III: Restrictions on the Scope of the Regulations:

(a) Supervisory Employees:

The Wagner Act despite its wide coverage assumed in the
term "employee”,found that there must of necessity be an
implied limitation where the duty of an individual partook
more and more of a managerial nature. The "fringe" man, the
foreman, became the point of demarcation. Under the
Regulations, too, some limitation in this regard even beyond

that specified in Section 2 (1)(f) must be implied.

(1) Canadian Fishermen's Union, Lunenburg N.S. v Owners of

"Sep Ilymph" Halifex, N.S. et al; 1 D.L.8. 7-605 Feb.7,1946.

The National Board cited common law decisions as to what

constituted the relationship of master and servant. In

particular cited in re Performing Riphts Society v Kitchell

(1924) 1 K.B. 762, licCardie, J. at 767 thus:

H final test,.....and certainly the test to.be generally
a;giied, lies in the nature and degree of detailed control

over the person alleged to be a servant.'



-1l1l2-

The Wagner Act did not €xpressly mention supervisory,

confidential or other more or less official employees as
being excluded from the scope of the term "eumployee" under

the Act. The Oollective Bargaining Act in Ontario specifically
excluded (i) an officer or official of an employer; and (ii)
a person acting on behalf of the employer in a supervisory
or confidential capacity, or having authority to employ,
discharge or discipline employees. The Wartime Labour
Relations Regulations expressly excluded "a person employed
in a confidential capacity or having authority to employ or
discharge persons”, but did not mention supervisory employees.

In modern industry 'policy" management, "executive"
management, and "supervisory" management at least to an extent,
are so imbued with the employer complex that any definition of
the term "employee" impliedly excludes them as being part of
management. Thus, in interpreting the Regulations, the back-
ground of modern industrial society must be considered to this
extent at least, for the President, Vice-President and so on
down the managerial hierarchy to the foremen and further, are
all paid by the same corporation.

Under the Regulations employers and individuals partaking
of the nature of employers do not come under the scope of the
term "employee" as set out in Section 2 (1)(f). Those latter

individuals, who are in reality agents of the employer, are

defined as persons having supervisory capacity and authority

to discipline employees, and are impliedly excluded from the

term "employee" under Order in Council P.C.1003. This class

of individual as gtated before is generally known under the

name of "foremanh.
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The question followg 88 to whether in the interpretation

of the term "employeeg® under the Regulations, supervisory

Saployees are to be excluded. The fact that the Regulations

make no express exclusion of supervisory employees seems to

indicate that it ig only that type of supervisory employee

which according to the background of industrial society, is
considered more as an employer than an employee, that is
impliedly excluded under the Regulations.

The judgments of the National Board have tended to follow
& comparatively narrow interpretation of the word "employee",
excluding foremen generally as having supervisory or
disciplinary powers, linking them to management, altho on
occasion admitting somewhat similar categories of a linited
supervisory capacity. The Ontario Board, on the other hand,
has adopted a broader interpretation of the term "employee",
going beyond industrial background reference in general and
following very closely the experience under the Wagner Act
in the United States, at first by dicta placing foremen and
assistant foremen under the term, and finally deciding by
definite judgnment to that effect.

It will be convenient here to consider some of the
judgments dealing with the term "employee" under the Regulations.

In the Firebosses Case, February 1,1945, the National Board

dealt with the question as to whether firebosses (mine
examiners) might form a bargaining unit under the Regulations.(1)
In its Reasons for Judgment in the case the Board decided that
firebosses were within the term "employee" in the Regulations,

(1) wWestern Canada Firebosses Asgociation, Dist.No.1 v Crow's

Nest Pass Coal Co. et al., 1 D.L.S. 7-535.
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since the duties of g fireboss were not supervisory
b

confidential or involving the right to employ or discharge.

As 1o the contention that firebosses were not employed
to do "skilled or unskilled, mamal, clerical or technical
work", and as such, partook more of the nature of managerial
status than of employee 8tatus, the Board decided that the
duties of firebosses as set out in the Alberta and British
Columbia Lines Acts "make a clear distinction between the
supervisory duties of managers, Overmen, assistant overmen,
cager, outside foreman, driver-boss and bankmen, on the one
hand; and the duties of the examiner or fireboss, the
shotlighter and the lampman, on the other hand, which are
not supervisory'.

This case does not definitely state whether the words
"skilled or unskilled, manual, clerical or technical work"
are words of limitation or example; neither does it decide
that an individual may be excluded from the scope of the
term "employee® under the Regulations solely because he may
exercise a limited supervisory duty. Apparently, however,

the case does place supervisory employees as border-line

individuals.
The Linority Report of the Board in the Firebosses Case

stated that an employer is responsible for the acts of his
supervisors or other agents. To rule otherwise would not only

excuse employers, but allow their agents to commit unfair

labour practices. Individuals may not have a dual status for

the process of collective bargaining, as this is inconsistent

with the Regulations.
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In the Searle Grain Case, llay 22,1945, (1) The National

Board, in speaking of the 8tatus of assistant foreman. in
’

including them in an appropriate bargaining unit under the

Regulations, stated:

"The company admits that the assistant-for
-foreman
has no authority to employ, discharge, suspgnd
discipline, grant time off, promote, demote, or
transfer other employees, but contends that in
the absence of the foreman he does make
confidential reports on the ability or conduct
of employees under his jurisdiction. The Board
has in other cases included employees of
comparable responsibility to assistant-foremen".

In the Foreman's Guild Case, June 23,1945 (2) the Ontario

Board in dicta stated that foremen and assistant foremen were
within the term "employee'. They arrived at this conclusion
on a wide and liberal interpretation of the Regulations,
assuming that the authors had been officially aware that
supervisory employees were excluded in the definition under
the Ontario Collective Bargaining Act. In consequence the
fact that no mention was made in the Regulations of this
particular category, led to. the assumption that they were
prima facie included. Reference was also made to the broad
general principles followed in the United States under the
Wagner Act.

The iiinority Report of the Board held contra, stating
that it could not be presumed that the precise provisions
of the Ontario statute were present to the minds of the authors
of the Regulations, so0 as 10 indicate a more inclusive
coverage in the term "employee"; Secondly that there was no
suf ficient similarity between the duties of firebosses and
the duties of foremen and assistant-foremen to warrant the
(1) Brotherhood of Railway & Steamship Clerks,etc. v Searle

Grain Co. 1 D.L.8. 7-570.
(2) Foreman's Guild v Ford Liotor Co. 1 D.L.S. 7-

1190.
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application of the decision of tpe Firebosses Case to the

case at hand, since the main duty of the fireboss was to act
as a safety inspector, and thus "ip no way analagous to those
of foremen"; Thirdly the definition of "employee" under the
Wagner Act is much wider than under the Regulations; Finally
even assuming that foremen and assistant-foremen come within
the term "employee" under the Regulations, which is not
admitted, they are excluded on the grounds of being confiden-
tial employees, that is, supervisory employees who actually
reflect the policy of higher management and in addition,
altho they do not exercise it, they have authority to employ
or discharge employees.

In the Spruce Falls Power Case, Jamiary 29,1947, (1) the

Ontario Board decided that foremen may come within the term
"employee' under the Regulations in certain cases where no
authority to hire and fire existed, since the confidential
status of foremen had waned in recent years as experience in
the United States indicated, and foremen no longer formulated
policy. The Board taking judicial notice that the Ontario
Collective Bargaining Act had not included supervisory and

disciplinary duties under the term confidential, and applying

a broad policy of interpretation, assumed that the

Regulations did not exclude supervisory and disciplinary

employees as such. The Board also noted that in the United

States fofemen, the "orphans" of industry originally had

1y s a 3 "
been excluded from bargaining units because of Ysupervisory

rather than "confidential’ management relationship. In

modern industry the Board found that foremen in dealing with

(1) International Brotherhood of Paper liakers, Kapuskasing

Foreman's Local 523 v Spruce Falls Power & Paper Co.
1 D.L.S8. 7-1301.
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management had the saue probles to face as ordinary employees.

Consequently the Board felt it wag only right to allow

foremen at least in the legser Ssupervisory bracket, to
organize, particularly in bargaining units separate from
their subordinates.

The National Board does not accept "titles" as prima facie
evidence of supervisory capacity. This was decided in the

Canada Veneers Case (1) mentioned before, where the Board

placed "lathe foremen" and "boilerhouse foremen" within the
scope of the term "employee" under the Regulations, due to
their limited supervisory duties. The former generally worked
with lathe crews, having some supervision over them, but in
turn being themselves under a foreman; the latter were third
class stationary engineers with minor supervisory duties.

In the Steel Company of Canada case (2) January 28,1947,

the Ontario Board held that a temporary junior melter who
oversees an open hearth, consults with foremen on matters of
waste, is included in a company list of employees, does not
hire or fire employees, and is at the bottom of the managerial
hierarchy, falls outside the unit certified under the Ontario

Collective Bargaining Act as being supervisory, may still be

an employee under the Regulations.
Thig last Case indicates that the Regulations are wider

than the Collective Bargaining Act of Ontario in this regard,

since employees of at least someé gupervisory status may be

included in a proper bargaining unit.

(1) Local 1, Industrial Union of Veneer Vorkers v Canada

Veneers Ltd.; 1 D.L.S. 7-6U45, November 13,1946.

ed Steel lorkers of America, Local 1005 v Steel Co.

(2) Unit
of Canada; 1 D.L.8. 7-1297,
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The Ontario Board, in tpe Canada Coal Case, (1)

November 27,1946, hLeld that ip interpreting the terw "emplojee
under the Regulationg g liberal view which would take into

account the matter of "community of interestg! should be taken
in preference to the strict common law laster-servant approacn.

The National Board in overruling the judgment of the Ontario

Board, in the Canada Coal Case, (2) repudiated thig wider View,

and stated that the test to deteruzine the difference between
an employee and tie independent contractor in the case was
the degree of control exercised by the employer; tlus preferring
the common law approach.

The National Board in a ruling on February 13,1945, (3)
stated that professional and scientific personnel came under
the Regulations the sane as other employees. The Natidnal Board

in the Canadian National Telegraph Case, (4) excluded certain

engineers under the chief engineer from a bargaining unit
composed of draftsmen, technical assistants, and lower class
engineers, since the greater portion of the time of these
particular engineers was given to supervising those working
under them, although they do ordinary work on occasion.

(1) Coal & Ice Drivers & Helpers, Local 352 v Canada Joal Ltd.

et al., 1 D.L.§8.7-1269.

(2) ¢.C.H.10,503 (L.L.R.).
(3) In re Professional Employees: ¢.C.H.10,419 (L.L.R.)

(4) Canadian National Telegraph Unit 1, Federation of Employee-
Professional Engineers & Assistants v Canadian lational
Telecrapi Co. 1 D.L.8.7-659; see also Quebec Federation of
Professional Employees etc., v C.B.C., 1 D.L.B.7-661; and
Quebec_Federation of Profesgional Employees v _The Bell

Telephone Co.of Oanada; 1 D.L.S.7-634.
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In regard to administrative workers, the National Board

in the Halifax Civic Employees Case(1), September 10,1946

stated that all administrative employees of Halifax having
disciplinary duties were ineligible as employees within the
Regulations, since they were discharging management functions
in regard to employees under them. Apparently the decision
would have been the same if these particular administrative
workers had requested to form g bargaining unit under the

Regulations comprised entirely of administrative individuals.

(b) Confidential Employees ;

Section 2 (1)(f) of the Regulations excludes specifically

from the tern "employee':

WA person employed in a confidential capacity or
having authority to employ or discharge persons.’

The Wartime Labour Relations Regulations denies the
existence of a fundamentally “confidential" quality in the
relationship of any particular group of workers. (2) The
determination of the status of a worker is made at the time
the Board decides on the scope of a proposed bargaining unit.

Having decided that the individual concerned does not
possess the capability of acting on behalf of the employer in
a supervisory capacity or as a disciplinarian so as to exclude
him from being an "employee' under the Regulations, the next

(1) Halifax Civic Employees' Federal Union 143 v Corporation of

The City of Halifax; 1 D.L.S. 7-645

See In Te Professional Employees, C.C.H. 10-419 (L.L.R.)

(2)

February 13,1945; A Professional Employee, for instance, is
not per se of confidential status. It will rather be for Lis

gsupervisory status or his authority to employ or discharge

that ne may be excluded from the Regulations. It is his
position in the hierarchy of industry,not trade that counts.
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Question is, Does the individua] concerned act in g

confidential Capacity?

In the case of The Foreman's Guild (1) June 23,19U45
the linority judegment of the Ontario Board adopted the

language of the Registrar of the Labour Court of Ontario

in the Ford iotor Case (2), where it was held that persons
who by the nature of their duties are "under the special
guidance and care of, and have an intimate relation with
management”, are persons employed in a confidential capacity.
That definition has been cited, apparently with approval by

the Majority of the National Board in the Firebosses Case (3),

which last case also cited a definition of the United States
Labor Relations Board (4), which stated that an employee
‘under the special guidance and care of, and having an
intimate relation with management", was a confidential employee.
Thus, if an individual can be said to come within the
general part of the definition of the term "employee', "a
person employed to do skilled or unskilled manual, clerical or
technical work", he may nevertheless be excluded from that
class becauée of confidential capacity. It is the degree and
quality of the confidential relationship between a worker and
management which will determine whether the worker in question
is, or is not, such agent of the employer as will justify his
exclusion from the scope of the term "employee" under the

Regulations.
(1) Foreman's Guild v Ford lotor Co.of Canada Ltd.1 D.L.S.7-1190.

(2)

United Automobile iorkers, Local 240 v Ford Lotor Co.of

Canada Ltd. (D.L.S.77-1035)
western Canada Firebosses Association Dist.No.1l v Crow's

(3)
Nest Pass Coal Co.et al, 1 D.L.S. 7-535.

(4) In re Creamery Package Mfg.Co.:34 (U.S.)N.L.R.B. No.15.
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The Board considers the Company's practice in each
particular case, in the first place to decide whether the
individual in question is prima facie an employee, as being
within the general part of the definition. Having decided
that he does not possess sufficient supervisory status to
warrant exclusion on that ground as part of the arm or agent
of management, the Board in considering whether the individual
in question may or may not be excluded because of confidential
status, may take into consideration evidence of supervisory
duties possessed.(1) However, the term "confidentisl" does not
necessarily include supervisory or disciplinary duties. (2)

The National Board in the Canadian Pacific Railway Case (3)

February 5, 1946, dealing with a request that individuals be
excluded from a bargaining unit because engaged in work of a
confidential nature in connection with "time-keeping, pay-rolls,
and other work for the use of management, and all employees on
the staff have access to all records", found that such duties
did not justify exclusion on grounds of confidential capacity.
This case serves to illustrate the essential distinction between
supervisory duties and confidential duties, the former being
direct supervision of the employees and the latter being in

the nature of assistance in the work of policy and executive

management.
(1) See United Steel Workers of America Local 1005 v Steel Oo.

of Oanada Ltd. 1 D.L.S. 7-1297, January 28,1947.

(2) International Brotherhood of Paper iakers, Kapuskasing,

Foreman's Local 523 v Spruce Falls Power & Paper Co.l D.L.S.7-1301

(3) Brotherhood of Railway & Steamship Clerks, Freight Handlers,
etc. v Canadian Pacific Railway 1 D.L.S. 7-611
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The following cases will further illustrate the policy
of the Board in dealing with the matter of confidential

status under the Regulations:

In the Searle Grain Case (1) llay 22,1945, the National

Board excluded from an appropriate bargaining unit three
watchmen who were sworn in as policemen and carried firearms;
while in the same case included assistant foremen who in the
absence of the foreman made confidential reports on the

ability or conduct of employees under him.

In the Anchor Cap Case (2) November 14,1946, the National
Board excluded General Inspectors from an appropriate
bargaining unit because of confidential status. The Board
stated that they "will be excluded from the bargaining unit
on the ground that in view of the nature of their work, it
is not appropriate to include them in the bargaining unit'.

In the Canadian liestinghouse Case (3) January 31,1947,

the Ontario Board certified a unit of employees made up wholly
of watchmen, adding that altho watchmen had a special

responsibility to the employer in question, they were not

confidential employees according to the tests of the Firebosses

Case. The Board purporting to follow the Searle Case, not

finding them fit to be appropriately grouped with other
categories of employees, went 80 far as to declare that
watchmen might form a unit of their own under the Regulations.
In April 1944, the National Board had ruled that all
persons employed in a professional capacity should be considered

(1) Brotherhood of Railway & Steamship Clerks etc. v Searle

Grzin Co.Ltd. 1 D.L.8. 7-570.
(2) Glass Bottle Blowers' Association & Anchor Cap Closure Co.

v United Electrical, Radio etc.Workers:l D.L.8.7-660.

(3) United Electrical,Radio & Machine Workers of America V
Canocdian iestinghouse Co. 1 D.L.8.7-13e5.
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as employed in g confidentig] Capacity. On February 13,1945

the Board substituted g different Tuling (1), stating that in

& proper case the Board might certify as émployees, persons

of professional status. In the Toronto Hydro Case (2) the

National Board confirmed this change in policy with regard

to professional euployees, stating:

professional employee is employed in a confidential
capacity on the facts of the particular case."

he National Board in the Halifax Civic Employeesg' Case (3)

September 10,1946, excluded the City Solicitor and his
assistants from an appropriate bargaining unit because of
confidential rather than supervisory status.

The Ontario Board has definitely ruled that "confidential"
status under the Regulations, following a broad policy of
interpretation and the example of the Ontario Collective
Bargaining Act, does not include supeivisory and disciplinary
status. (4) Thus, still following the broad interpretation, the

(1) In re Professional Employees, C.C.H. 10-U419 (L.L.R.)

(2) Toronto Hydro Electric Employee Professional Encineers

Unit 1 v Toronto Hydro Electric System; 1 D.L.S. 7-637

June 18,1946.
(3) Halifax Civic Employees Federal Union 143 v Corporation

of the City of Halifax; 1 D.L.S. 7-6U5

(4) International Brotherhood Paper iiakers, Kapuskasing

Foreman's Local 523 v Spruce Falls Power: 1 D.L.S.7-13%01
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Ontario Board has consistently, in regard to confidential
status as it has with Supervisory status, followed the trend
of the National Labor Relations Board in the United States.
The National Board although holding to the stricter
view of interpretation has not refused to turn to the
National Labor Relations Board in the United States for
illustration in interpreting the term "confidentigl! under
the Regulations (1), but has not in some cases made it clear
whether certification has been refused because of supervisory

or of confidential status.(2)

(c) Authority to Employ or Discharge Emplovees:

Section 2 (1)(f) of the Regulations, as stated before,
excludes from the term "employee" g pefson "having authority
to employ or discharge persons'.

This will be a question of fact in each case for the
appropriate Board to determine. The question usually arises
in a case of an individual who has authority to send a man
home and recommend his discharge.

The National Board in the Firebosses Case, February 1,1945,

dealt with the contention that a fireboss or oriinary mine-
examiner who has authority to send a man home and recommend his
dismissal has by virtue of this fact really the authority to
discharge employees. The facts of the case showed that instances
existed where the manager had discharged and where he had
reinstated employees following the recommendation of firebosses;
the Board concluded from this that no authority to discharge

(1) Western Canada Firebosses Assn. v Crow's Nest Pass Coal Co.

1 D.L.S. 7-535.
(2) Glass Bottle Blowers'! Assn.& Anchor Cap Corp. v United

Electrical ,Radio & Machine workers; 1 D.L.8. 7-660
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existed.

In the Spruce Falls Power Case (1) January 29,1947, the

Ontario Board in its lajority judgment stated in its liberal
interpretation, that the words engaged "to do skilled or
unskilled manual, clerical or technical work" in the
definition of the term "employee" are used to ensure that
there will be no reetrictive interpretation put on that term
as under the Industrial Disputes Investigation Act. The term
"authority to employ or discharge" or to hire and fire, is
ambiguous and does not cover a recommendation to do so. The
fact, too, that at the time of the passing of the Regulations,
there were very strict stipulations under the National
Selective Service Regulations on the matter of employing or
discharging, and yet the Regulations do not cover specifically
recommendations in this regard, leads to the conclusion that
the term is limited to those actually employing or discharging.
This follows from the ordinary rule of statutory construction,
namely, exclusio unius, inclusio alterius.

Thus it will be seen that both the National Eoard and the
Ontario Board have decided that the mere fact that a person
has authority to recommend discharge will not in itself exclude
that person from being an "employee" under the Regulations.

In addition, both Boards agree that the name given to a
particular person is not conclusive as to his status in regard
to the term "employee", and that the facts of each particular

case must be considered. However, the National Board in general,

as in the case of the liinority judgment in the Spruce Falls

Power Case is wary in conceding to foremen in modern industry

a less pro-employer status than originally existed, feeling

(1) 1 D.L.S. 7-1301
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that even though a foreman may only exercise the power to

recommend discharge, he may nevertheless have the power to

discharge.

(d) Exemption of Certain Categories of jiorkers and Employers:

Section 2 (i)(f) (ii) specifically exempts "a person
employed in domestic service, agriculture, horticulture,
huntiﬁg or trapping" from the term "employee" under the
Regulations.

Domestic servants have such intimate and confidential
status as well as individual and personal relations in their
work that they‘are excluded. Agricultural workers are excluded
perhaps because of the seasonable nature of their work; but it
might be difficult to distinguish them from industrial workers
in an advanced technological state. Horticultural workere as
well as those engaged in hunting and trapping are too,
definitely excluded from the term "employee". It might be
noted here that persons engaged in the fishing industry are
not excluded.

The apoplication of the Regulations is further expressly
limited by the exclusion of an "employer" coming under Section
2 (1)(g), namely a person employing less than two individuals,
and in general the Crown and its agents, except those covered
under Section 2 (i)(g)(ii). It might be noted here that persons
excluded from employer status under Section 2 (1)(g) have their
employees also excluded from the provisions of the Regulations. (1)

(1) Canadian Airline Pilots' Asen. v T.C.A.- ¢.C.H.10-432 (L.L.R.)

International Brotherhood of Electrical Workers,Local B-1038

v The New Brunswick Electric Power Comm. 1 D.L.S. 7-615.
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If a Province enacts legislation under Section 3 (i)(e)
of the Regulations in relation to employees and employers
ordinarily under exclusive provincial jurisdiction it must
specifically bind the Crown in the right of the Province in
order to make the provisions of the Regulations applicable. (1)
It might be noted here that the Ontario Board has included
probationary employvees within the scope of the Regulations,(2)
while excluding temporary employees.(3) The National Board
on the other hand, has excluded members of the armed services
from inclusion in an appropriate bargaining unit under the

Regulations. (4)

(1) International Brotherhood of Electrical Workers, Local

B-1038 v The New Brunswick Electric Power Comm., 1 D.L.S.

7-615 (National) April 2,1946.

(2) International Union, United Automobile,etc.iWorkers of

America v General liotors of Canada Ltd.1 D.L.S. 7-1181

(Ontario) June 12,1945,
(3) Local 115, United Textile Workers of America v Firestone

Textiles Ltd. 1 D.L.S.7-1207 (Ontario) September 28,19U5,

(4) Timmins iiine and Mill Workers' Union Local 241 v Dome ..ines

Ltd. et al., 1 D.L.S. 7-515 (National) November 9,1944,
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Chapter IV: Bargaining Representatives under the Regulations :

(a) Introduction:

The avowed purpose of the Wartime Labour Relations Regulations
is to be found in the Preamble thereto: "yhereas it is deemed
to be in the public interest®..... "that differences between
employers and employees should be settled by peaceful means'. (1)

The experience of the Dominion Government in the field of
industrial relations particularly during the war period
previous to 1944 had shown that the mere declaration of policy,
as under Order in Council, P.C.2685, was insufficient.
Consequently Order in Council P.C.1003, provided for compulsory
collective bargaining in good faith between employer and
employees. The Regulations under the Order in Council went
further with respect to legal requirements of collective
agreements than any other Dominion or Provincial Act or Order,
and further than the Wagner Act in the United States, although
stopping short of compelling an agreement or directly adopting
compulsory arbitration of collective agreements.

Jurisdictional disputes had in the past, in Canadian
industry as elsewhere, been the cause of much uncertainty and
unrest. The question as to who had the right to represent a
certain group of employees in negotiations with their employer
had not been up to 1944 settled in Canada. Various provinces
following the example of the Wagner Act in the United States
had enacted legislation on that matter, the Collective

(1) Preamble to Order in Council P.C.1003 cited in Reasons for

Judgment in National wWartime Labour Relations Board Case of
International Union Automobile, Aircraft and Agricultural
Implement workers of America Local 195 v The Canadian Bridge

Co.Ltd. Plant 3 et al.,1 D.L.S. 7-548, Liarch 27,1945,
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Bargaining Act,1943, of Ontario had set up a Labour Court to
administer the Act. In the Federal field, the difficulty of
providing a uniform practice in industry had been made clear
in numerous Reports of Boards of Conciliation and Investigation
under the Industrial Disputes Investigation Act as extended
under Order in Council P.C.3495. The voluntary evolution of a
suitable formula was superseded by a compulsory formula for
all employees covered by the Wartime Labour Relations
Regulations under Order in Council P.C.1003, provided they
desired to come within the provisions of the order. (1)

The Regulations provide that the bargaining representatives
chosen as representatives of the majority shall represent all
the employees affected, majority and minority. The Wartime
Labour Relations Regulations in Canada provide for the
certification of individual employees as bargaining represen-
tatives (2), rather than agencies of employees as in the
Collective Bargaining Act 1943, of Ontario (3), or as was
permissible under the Viagner Act in the United States.(l)

The idea of certifying bargaining representatives comprised
of individual employees, rather than a trade union or an
employees! organization is novel, but not strictly practical.
Obviously it is the function of bargaining representatives to
engage in collective bargaining designed to produce a completed

agreement, and the notion that there can be any effective

(1) Section 5 of the Regulations is permissive not mandatory

in this respect.

(2) Section 5 of the Wartime Labour Relations Regulations,
Order in Council P.C.1003.
(3) The Collective Bargaining Act 1943 (Ontario) Sec.l (a)

(4) The Vagner Act, Section 2 (k).
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bargaining or successful operation of a collective agreement
without the employees being organized into some permanent
form of association is not practical. The Regulations
theuselves support this conclusion indirectly by defining a
"collective agreement" under Section 2 (1)(d) as:

"Oollective agreement' means an agreement in writing
between an employer or an employers' organization

on tie one hand and a trade union or an employees'
organization on the other hand containing provisions
with reference to rates of pay, hours of work or
other working conditions."

The Board itself in administering the Regulations has
adopted the practice of certifying not only the individuals
selected in a proper manner, but also the organization of
which these individuals are members and which in fact
represents the majority of the employees affected.(l) The
Regulations further state that a trade union, as distinguished
from an employees' organization,(2) may appoint its officers
or other persons (3) as bargaining Trepresentatives, without
previous election in the whole unit, provided the trade union
concerned holds g majority of the employees in that particular

unit.(4) The Regulations again provide that when representatives

(1) Ford iotor Co. v Local 144 Int.Union United Automobile,

Aircraft & Agricultural,etc. iorkers;l D.L.S.7-522 (Fational)

(2) section 2 (1)(n) and Section 2 (1)(i) of the Regulations;
The Foreman's Guild v Ford lotor Co. 1 D.L.S.7-1190 (Ontario)

(3) See Section 5 (2) of the Regulations; also Ford iotor Co.of

Oan.v Local 144 Int.Union United Automobile etc.Workers

1 D.L.8.7-522 (National) where it was stated that "or" in

the ohrese "its officers or other persons" meant "and/or".
(4) Section 5 (2) of the Regulations; also United Electrical,

Radio & Machine VWorkers, Local 529 v Packard Electric Co.
1 D.L.S. 7-511 (National) October 25,1944,
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are duly certified "they may give the employer concerned, or
the employer concerned may give the bargaining representatives,
ter clear days' notice, requiring that he or they, as the cz=se
may be, eénter into negotiations with a view to the completion

of a collective agreement."(1l) This application is submitted
according to the requirements provided in the Rules and
Procedure of the Board. A form of Pleadings, similar to that

in ordinary courts, follows and a hearing usually takes place.(2)
If the Board concerned is satisfied that the representatives

have been properly elected or appointed, it will certify thenm

as bargaining representatives for a specified bargaining unit.

The Board has invariably required that all interested
parties should be given due notice of proceedings for
certification before the Board administering the Regulations
and a reasonable opportunity to make representation to such
Board in respect thereto.(3)

The fact that directly the collective agreement is con-
cluded, the bargaining representatives "drop out" of the
picture, adds weight to the contention mentioned before that
it would have been as well to have had the certificate of

certification issued in the name of the trade union or

employees! organization, pure and simple.

It might be pointed out here that the Board under Section 7,
as part of the process of certification, also prescribes an
appropriate bargaining unit for which the representatives are

(1) Section 10 (1) of the Regulations, Order in Council P.C.1003.

(2) Board Regulations, Procedure, 1 D.L.8.7-75.

(3) Section 3 of the Regulations; The Claratel Cafe v Local 751,

Restaurant & Hotel Service Employees Union; 1 D.L.S.7-676.

(National) February 11,1947.
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to act. Both duties of the Board mentioned are complezentary.
It is proposed here for convenience to deal with each process
separately, the matter of bargaining representatives being

treated in this chapter, while that of appropriate bargaining

unit in a later part.

(b) Belection of Bargaining Representatives under Section 5 (2):

Section 5 (2) of the Regulations states:

"If the majority of the employees affected are members
of one }?ade union, that trade union may elect or
appoint its officers or other persons as bargaining
representatives on behalf of all the employees
affected; for the purpose of this gection, an employee
shall be deemed to be a member of the trade union if
he has in writing requested the trade union to elect
or appoint bargaining representatives on his behalf."

The purpOSe of the application for certification is limited,
namely, "to settle the question as to whether the union is
entitled to represent a majority of the employees affected in
the negotiation of the collective agreement'. (1)

If the representatives are elected before hand by the trade
union concerned or if they are merely appointed according to
the regular union procedure, the Board under Section 7 of the
Regulations may on application for certification, "by an
examination of records, by a vote or otherwise, satisfy itself
that an election or appointment of bargaining representatives
was regularly and properly made, and in the case of a trade
union, that the trade union acted with the authority of the
ma jority of the employees affected as prescribed by subsection
two of section five." The work of the Board under Section 7

will in many cases be made complicated by the intervention of

an intervening union or organization.

(1) Building Service Employees' International Union,Local 204

v Toronto General Hospital; 1 D.L.S.7-584 (National)

May 22,1945.
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The Wright-—Hargreaves case (1) laid down rules of procedure

"which it is proposed should be followed in dealing with
applications by unions, subject of course, to any necessary
modifications from time to time". The proposed rules indicated
are intended to assist in Obtaining certification, (2) and are
as follows:

Rule 1: Upon receipt of the application an investigating
officer of the Board will examine the membership records of
the applicant union and any other union interested in the
application. He will check the membership records with the
Company's payroll, comparing the signatures in the union
records with the signatures in the employers records, if
necessary, and report to the Bogrd.

The Reasons for Judgment in the Yale & Towne lifg.Co. case,

January 14,1947, (3) state that:

"Under the Regulations, the duty rests on the Board to
make such examination as it deems advisagble of union
records, and other relevant records in order to
determine the merits of the petition.¥

Rule 2: Unless the Board is prima facie satisfied that a
majority of the employees affected are members of the applicant

union, the Board will reject the application.

(1) International Union of Mine,4ill & Smelter Workers Local 240
v Wright-Hargreaves Mines Ltd. & Sylvanite Gold Mines Ltd.et al.,

1 D.L.S. 7-542 (National) February 28,1945.

(2) Retail Clerks International Protective Assn.Local 832 v

Canadian Distributors Union, Shop-Easy Employees and Shop-

Easy Stores Ltd. 1 D.L.S.7-555 (National) 4pril 10,1945.

(3) Yale & Towne Mfg.Co. v United Electrical Radio & iachine

Workers of America Local 529: 1 D.L.8.7-673; see also Glass

Bottle Blowers Assn. vV Anchor Cap Closure Corp. 1 D.L.S.7-660
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The Reasons for Judgnent of the National Board in the
Asbestos Workers Case (1) Anril 23 1946

stated in appeal

from the Quebec Board which had directed a vote in a
situation where the union sponsoring the application of
bargaining representatives did not prima facie represent the

majority of the employees affected:

"This Board is of the Opinion that in the circumstances
tpe application should have been rejected in conformity
?1th the practice which has been well established by
its eaylier decisions; see Wright-Hargreaves and
Sylvanite Case, D.L.8.7-5427 as the applicant failed
t0 show that it had a prima facie ma jority support in
the bargaining unit." )

It might be noted that no evidentiary value will be
attributed to a round-robin letter purporting to indicate
opposition to the petitioner where the letter was signed
under misapprehension and after coaxing, and no vote will
be ordered where the petitioner according to the Referee's
Report, held a majority and no evidence sufficient to cast
any doubt thereon came to light in the intervener's testimony. (2)

(1) Canadian Union of Asbestos liorkers,Local 6 et al., v Johnson's

Co. 1 D.L.S5.7-622; see also The Milk Drivers & Dairy ‘orkers

Union Local &52 v The Borden Co.Ltd. et al., 1 D.L.S.7-632;

Conseil des iietiers de la Metallurgie des Employes de la

Industries ....v karine Industries Ltd. Sorel,1 D.L.8.7-597;

Glass Bottle Blowers' Assn. Vv _Anchor Cap Closure Corp. et al.,

1 D.L.S.7-660; Lake Shore Mines case, 1 D.L.S.7-613.

(2) National Surgical Appliance Jorkers, Local 1 v Ottawa Truss

Company, 1 D.L.S. 7-1284 (Ontario) December 18,1946,
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Rule 3: If the Board finds that g substantial majority of the

employees affected are regular members of the applicant union -

that is, if they have joined in the regular way and have paid

dues - the Board may certify bargaining representatives

without directing any vote.

The National Board in The Stauntons Ltd. case (1) November

13,1946, on an appeal from the Ontario Board's direction of a
vote in a case where the investigating officer of the latter
had allegedly substantiatgd the applicant's claim that a

ma jority of the employees concerned were merbers in good
standing of the applicant, stated:

"8ection 7 of P.C.1003, givee the Board the discretionary
power to satisfy itself by examination of records, by
vote or otherwise that in the case of a trade union, the
trade union is acting with the authority of the majority
of the employees affected in the appointment of
bargaining representatives. The Ontario Board exercised
this discretion, as it had a right to do, in ordering a
vote of employees in order to satisfy itself that the
union in this case had the support of the majority of
employees in the bargaining unit. While it may have been
within the authority of the Ontario Board to grant
certification without ordering a vote in the circumstances,
on the other hand it was equally a matter within the
discretion of the Board to order a vote as it did."

Rule U4: If the Board finds that the majority of the employees
affected who belong to the applicant union is not substantial
or that an important section of the alleged majority consists
of employees who are not regular members but who have signed
requests for the applicant union to elect or appoint bargaining
representatives on their behalf, the Board will in most cases,
on the application of the employer, direct a vote. (&)

(1) Local 466,International Printing, Pressmen and Assistants'

Union v Stauntons Ltd; 1 D.L.S8.7-658, Novenber 13,1946;

ee also The Trustees of the Queen Elizgbeth Hospital... V

8
Local 796 Industrial Union of Operating Engineers:l D.L.S.

7-5633 (National) dJune 17,1946.
(2) :aiority Vote under these Rules is defined in 1 D.L.S.7-527.



April 10,1945 stated regarding Rule 4 in the Yrichi-Harereaves

case.:

‘ Y

"The statement in Rule U4 that 'the Board will in most
caseg, on the application of the employer, direct s
vote! was not intended as exclusive—-- thét is, the
Board may direct a vote on the application of ény
interested union or employees! association. !

The Board has a discretion in directing a vote under Rule 4,
as the following cases indicate:

The Reasons for Judgment in the Snyder's Ltd.(2) case where

an important section of the alleged majority were not regular
union members deals directly with the effect of Rule 4 in the

Wiright-Hargreaves case. The Ontario Labour Relations Board in

certifying bargaining representatives, somewhat hesitatingly,
under these circumstances, stated:

"After a careful congideration of that case (lLright-
Hargreaves), we have come to the conclusion that the
rules there laid c¢own are intended merely to guide
us in the exercise of our discretion; they are not
hard and fast rules which we must observe in all
cases. Indeed, in the very case in which they were
laid down, the National Board spoke of them as "the
procedure which it is proposed should be followed in
dealing with applications of unions" and in the
Shoo-Easy Stores case the National Board referred to
thex as "proposed rules”". As a matter of fact, even
if the rules were binding upon us, it is not of
universal application, and we believe that in the
circumstances of this case certification should go

without a vote."

The Ontario Board in the case of LkiacLeod-Cockshutt Gold

Mines Ltd. (3) December 17,1946, in similar circumstances to

the last case directed a vote, thus:
(1) Retail Clerks Int.Protective Assn.,Local £32 v Canadian
Distributors' Union, Shop-Easy Employees and Shop-Easy

Stores Ltd. 1 D.L.S. 7-555.
on of Aircraft etc.liorkers Local 13 V Snyder's

(2) National Uni
Ltd. 1 D.L.8.7-1266, February 20,1946. |
Int.Union etc. v liacLeod-Cockshutt Gold lLiines,1 D.L.S.7-1edl

(3)



gpprOpriate for collecti
evertheless, in view of +he circ nces

' . ums tances of th
case and in line with the fourth of the Drocedurgl

Tules proposed by the National B i he Wrig

J oard in the iright-
Hargreaves case we feel that & representatiog voge
should be conducted among the employees affected."

Rule 5: The Board will not include in the ballot the name of
any intervening or competing union unless the Board is also
prima facie satisfied that g majority of the employees
affected are members of the competing or intervening union.
This will rarely happen and it can only happen if some of the
employees affected belong to or sign authorizations for more
than one union so that they may be deemed to be members of
two or more unions.

The older practice of the Board where two agencies were

competing for certification is stated in the Belleville-Sargent

case (1), by the Ontario Board on August 2,1944, thus:

"Where there are two contesting entries in a plant,

we deenm it unwise to deprive tne employees of the
opportunity of expressing their views with respect
to each of the entries, save where one or other of
them has forfeited its right to appear on the

ballot through being a party to unfair practices,

a8 was the case in United Garment Jorkers of America,
Local 253% v Deacon Brothers Ltd. et al., or where
its support is no more than a shadow."

However, the Board went on to say that the result of such vote

was by no nmeans binding on the Board. This older rule was

followed by the Ontario Board in the Foster-iheeler case (2),
September 5,1944. On appeal to the National Board, although

the lirizht-Hargreaves rules had been established in the

(1) International Union United Automobile,Aircraft & Agricultural
jorkers,etc. v Belleville-Bargent & Co. 1 D.L.S.7-1127.

(2) The Shop Committee of Foster-iwheeler Employees v Foster-
wheeler Ltd. et al.,1 D.L.S. 7-1133; on appeal 1 D.L.S.7-56L4.
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meantime the application was dismissed on other grounds and
the decision did not turn on the change from the older to the
newer rule.
The National Board in the Shop-Easy Stores case (1),
April 10,1945, stated:

"The Board adopted Rule 5 in the Wright-Hargreaves and
Sylvanite case in order to make it easier for a union
or employges' association to obtain certification of
its bgrgalning Tepresentatives because this Board felt
that it was more difficult for a union or Employees'
Assoclation to secure a majority of all the employees
affected if more than one name was put on the ballot."

Rule 5 of the Wright-Hargreaveg case, has been modified in

geveral instances to allow of two names on the ballot directed
by the Board in certification proceedings. The names may be
either of trade unions or employees' associations.In addition
to the specific case mentioned in the rule, namely, where the
intervener has a prima facie majority, the modifications are,
first, where the intervener holds the existing contract with
the employer and second, where employer discrimination has
been found. The following cases will illustrate these

modifications.
The National Board in the New York Central Railway case (2)

May 22,1945, noted that the Wright-Hargreaves rules by that

case itself might be subject to necessaly modifications from

time to time, and went on to say in regard to Rule 5:

art of the procedure is t00
ricid and should be modified. Here.the Order of
Railway Odonductors has had collective agreements
with the railroad companies for many years and
contends that it should not be displaced as the
parcaining agency for the road train conductors
resident in Canada unless they are given an Oppng
tunity to mark theilr pallots in favour of ga;%a néng
representatives appointed by the Order of Rallroa

conductors.”

"It appears that this D

(1) 1 D.L.S. 7-555-
(2) Brotherhood of Railroad Trainmen v N.Y.O.
cee also Nat.Steel Car Case, 1 D.L.8.7-599 (National)

Ry. 1 D.L.8.7-552;
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The principle in the New York Central Railway case was

extended to cover cages where under the Ontario Board the

agency holding the existing agreement did not even obother

to officially intervene. The Ontario Board in the John ‘/ood

sanufacturing Co. case (1) November 27,1945, in making the

extension referred to above, stated:

"Our conclusion in this respect is also in line with
our decisions in the Beach Foundry case, and the
Toronto Transportation Commission case. The underlying
principle in all of these cases 1s that stability in
collective bargaining relations should be promoted to
the fullest extent that the law will permit. This case
must be distinguished from those cases in which an
agreement has run its full course and the trade union
or employees' organization party to such agreement,
having lost interest in the employees, makes no effort
to renew the agreement. It must also be distinguished
from those cases in which a trade union or employees'
organization party to an agreement has been dissolved
or has disintegrated and has thus ceased to exist,
Breithaupt Leather case. In those instances, we would
not be inclined to include the name of such an
organization on the ballot unless it actually inter-
vened in the proceedings. Here the trade union which
was a party to the agreement was still a living force
and still retained its interest in the collective
agreement when the application of the present
netitioner was filed.'

The National Board in the Honeysuckle Bakeries Case (2),

August 9,1945, where the Manitoba Board had rejected the

application for certification because only nineteen out of

thirty-nine persons in the unit supported the petitioner,stated:
WIf a very narrow view of the purpose of the Wartime

Labour Relations Regulations, P.C.1003, is;tagen,
it can be argued that the decision of the kanitoba

ith Section H
Board was a proper one in accordance Wit
of the Regulations. However, there are present in

(1) Employees' Association of the Toronto plants of Canadian

John lood iifg.Co. v Canadian John Wood Co..1 D.L.S5.7-1212;

also Loc.669 Int.Union iine Lill etc. V Hard Rock Gold

see
s-ines L3d. 1 D.L.8.7-1265.
Canadian Bakery ‘liorkers' Union Loc.l v Honeysuckle Bakeries 1t4d.

(2)
1 D.L.S. 7-593; see also Sorel Industries Case 1 D.L.s.7-cok,

and lacLeod-Cockshutt Gold Mines case 1 L.L.S.7-1231-
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decision 01 the Kanstobe Bowes’eSo0t, Teasons wiy tne
%gdtgéezre§i§v1Qence Obtained as to the suppo?ilggven
ppllcation by the employees affected. "

The Board went on to cite cases where a vote had been directed
after prima facie evidence showed the applicant to possess the
support of as much as seventy percent of the employees affected.
In the case at hand, the Board directed a vote, stating that
the applicant had the support of approximately fifty percent of
the employees affected, and in addition alleged employer
discrimination. In regard to the latter allegation it has been
decided that to warrant a vote the allegation must be well

founded. (1)

The National Board in the Honeysuckle Bakeries Case

indicates that, with the exception of the interpretation of
matters mentioned in Section 25 of the Regulations, the Board
is essentially administrative in its function. The following
quatations from its Reasons for Judgment illustrate this:

"The order which this Board administers is for the
purpose of certifying bargaining representatives,
and any reasonable doubt that may exist following
the making of and the investigation of an
application, should not act so_as to circumvent
or stultify the intent of the Regulations."

WTe sre of the opinion that, in order to properly
fulfil the intent of the Regulations, a vote qf
the employees should be taken whenever tnere 1is
any reasonable doubt as %o the wishes of the
employees as regards bargaining rep;esengatives
or as to discrimination being practiced.

Thus, while the Ontario Board would prefer to give all the

orovisions of the Regulations a wide and liberal interpretation

as exemplified in the Chapter on The Scope of the Regulations,

the National Board would definitely interpret strictly the

questions set out in Section 25, especially that in relation

1oyer and employee where they would follow the comrnon-law.

to emyp
664 (National).

(1) The Sorel Industries Case: 1 D.L.S.7-




If the a&pplicant union fails to secure a ma jority

v _
ote of the émployees affected, this wily leave it open for

another organizatiop to apply and seek g new vote on its
application.

It might be noted in this connection that if there is
domination by the employer (1) other vrejudicial acts by
the employer (2) or intimidation by the employer (3) connected
with the taking of the vote directed by the Board on an
apvrlication for certification, the Ontario Board at least
has indicated that it may direct a new vote in g proper case.

The National Board in the Selkirk Foundry Case (U4),

July 18,1945, on appeal from the rejection of certification
because of failure to secure & majority vote, in refusing
to grant the appeal stated:

"On the vote the union did not obtain the support

of a majority of the employees in the bargaining

unit and even if effect were given to its present
objections as to the count of certain ballots, this
would not affect the result. While objections are

also taken to the manner of conducting the vote,

the scrutineer of the appellant signed a certificate
following the ballotting that the same had been
conducted in a fair and reasonable manner and no
evidence was submitted to the contrary effect to
satisfy the Board that the vote was conducted in a
manner prejudicial to the apprellant or otherwise

than in a fair and proper manner. While the appellant
in making application to the Manitoba Board for a
second vote claimed unfair interference on the part

of the Company in the election and unfair election-
eering practices on the part of the interveging union
and bases its appeal on the refusal of the ianitoba
Board to give effect to this contention, theseﬂcharges
were not substantiated by evidence before the kianitoba
Board nor was evidence submitted to show that the _ |
result of the vote was affected by these alleged actions.'

(1) Fational Paper Employees' Assn. v Fat.Paper Goods Ltd.,

1 D.L.S.7-1163 (Ontario) February 7,1945.
Cannery ‘Workers' Union,Loc.23728 v Lealand Co.Ltd. 1 D.L.S.

(2)

7-1245 (Ontario) July 3,1946.
Int.Union United Automobile,etc.Workers v Ruddy-Freeborn Co.

1 D.L.S. 7-1255 (Ontario) August 27,1946.
(4) Selkirk Foundrv .orkers' v lian.Steel Foundries 1 D.L.8.7-590.




Rule 7: When this procedure has been followed and an

cation is rejected

appli-

The National Board in the Northern Shirt Co. Casge (1)

August 14,1945  gstated regarding the Wright-Hargreaves rules:

"This Board did not suggest therein, however, any
restriction in point of time should be placed on
the election of bargaining representatives by
employees as such election is governed by the
provisions of Sections 5 and 9 of the Wartime
Labour Relations Regulations. Neither was it
suggested therein that such proposed restriction
on the consideration of a further application would
apply save with respect to a further application by
the same union. Moreover, although the rule as
worded therein is possibly susceptible of a wider
construction, this Board had in view at the time
the rule was laid down that it should apply where
the application was rejected after the taking of a
vote rather than in all cases where the application
was rejected irrespective of whether or not a vote
had been taken. Due to the variety of circumstances
which may be involved in the rejection of an
application for certification prior to the taking of
a vote, this Board has refrained from extending the
six months' rule to all cases where the application
has been rejected." (2)

The National Board in the Dominion Glass Company Case (3)

October 22,1946, stated that the six months' limit in Rule 7
did not apply where the applicant had previously been rejected
on the technical grounds of failure to pass necessary union
resolutions appointing the bargaining representatives;
he
"Because there was no test of strength between t
two unions; that is, either one of them may have g

very substantial majority of the employees affected."

(1) Amalgamated Clothing Workers of America, Local 459 v Northern

Shirt Co.Ltd.et al., 1 D.L.8.7-59%

(2) See also Nat.Union Of Aircraft,Furniture Workers & Allied
orafts, Loc.13 v _Snyder's Ltd. 1 D.L.S.7-1226 (Ontario)Feb.20,1946

(3) Int. Union,United Automobile, Aircraft & Agricultural Implement

orkers, Loc.251 v Dominion Glass Co.Ltd. 1 D.L.8.7-652.
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(c) Selection of Bargaining Representatives under Section 5 (1);

Section 5 (1) of the Regulations stateg:
# v
The employees of any employer may elect bargaininc

representativ ok
aggeoted‘u €8 by a Majority vote of the employees

The purpose of the application for certification under this
Section is the same as under Section 5 (2), namely, to determine
proper representatives.

Section 5 (1) covers cases of bargaining Tepresentatives
sponsored by an eriployees' organization which is a distinct
entity from a trade union mentioned in Section 5 (2). There is
no specific stipulations under Section 5 (1) in regard to
employees' organizations as there is under Section 5 (2) in
regard to trade unions. Presumably, however, the employees'
organization would have requirements as to membership, and
.look forward to a collective agreement with the employer as
mentioned in Section 2 (1)(d) of the Regulations.

The Rules of Procedure used by the Board in dealing with
appPlications for certification under Section 7 of the Regula-

tions, as set out in the Wright-Hargreaves case for trade unions,

apply also to employees' organizations in a proper case. (1)

The Ontario Board in the Northern Electric Co. Case (2)

February 26,1946, stated:

"Petitioner is an unaffiliated employees' organization
and as such must elect bargaining represeptatlves in
accordance with the prov;sions of Subsection 1 of
Section 5 of the Regulations, namely, by a majority

vote of the employees affected.”

It is important to note that bargalning representatives chosen
under Section 5 (1) of the Regulations must be elected by a
(1) The Electric Castings Case, 1 D.L.S. 7-12U43, June 11,1946;& 7-56U

(2) Northern Electric Telephone Employees' Assn. v Northern Electric
Co.,1 D.L.S.7-1227; see also Lightning Fastener Case, 1 D.L.S.
71262 (Ontario) October 29,1946,
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majority vote of the employees affected in a vote held before
the application for certification of bargaining representatives
is presented to the appropriate Board; there is no provision
for appointment as in the case of a trade union. (1) In addition,
the vote to select representatives under Section 5 (1) must
indicate unmistakably the election of each and all of the full
number of bargaining representatives to be elected by a
majority of the employees affected. (2)

The Ontario Board in the Radio Condenser Case,(3) February

5,1946, has stated in regard to the election contemplated
under Section 5 (1), as follows:

"As to what constituted 'a majority vote of the emplovees
affected', the Wartime Labour Relations Board (National)
has ruled in the Hudson Bay l.ining and Smelting Case,
that subsection 1 of Section 5 requires bargaining
representatives to be elected by more than 50 percent
of the employees eligible to vote."

The words "by a majority vote of the employees affected" in
subsection 1 of Section 5 of the Regulations "require that a
majority of the employees affected must vote for the bargaining
representatives in order to elect them". It does not mean "that
if a majority of the employees vote, then a majority of those
voting is sufficient to elect bargaining representatives."(4)

(1) Nat.Paper Employees' Assn. v Nat.Paper Goods; 1 D.L.S.7-545,

(2) Employees' Assn. of the Radio Condenser Co. v Radio Condenser

Co., 1 D.L.S. 7-1223% (Ont.); Northern Electric Teleohone

Employees' Assn. v Northern Electric 0o., 1 D.L.S.7-1227 (Ont.);

and Eaployees' Union of Hugh Carson Co. v Hugh Carson Co.

1 D.L.S.7-1261 (Ont.), where it was stated that the Hare-Spence

Systernn of voters indicating first,second,etc.choices is not in

compliance with the Regulations.

(3) The Radio Condenser Case, 1 D.L.S. 7-1223,

(4) Tne Electric COastings Case,l D.L.S.7-1243;5ee Packard Cese
T D,L-S 7-527; and Foster-iheeler Case 1 D.L.S.7-H6k4.
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If unfair discrimination or special privilege is shown

by the employer, a new vote may be directed. In the iicCormick's

Ltd. Case (1) the National Board of April 23,1946, stated:
"The Ontario Board found that bargaining representatives
had been elected by a majority of employees in an
appIOprlate.bargalning unit and therefore a prima facie
cagse established for certification. The Board stated,
however, that it was not prepared to certify that the
bargaining representatives had been regularly and
prOpeyly €lected on the ground that the Company had
contributed financial and other support to the
associations in contravention of Section 19 of the
Regulations."
The National Board went on to uphold the prima facie case for
certification and accordingly certified the bargaining
representatives (overlooking the fact that the use of Company
facilities usually indicates discrimination) since the Ontario
Board had found "that the Company did not intend to show a
deliberate and calculated partiality for the association,'
there was no discrimination by the Company shown. No vote was
ordered since two previous ones in 1945 showed that the inter-
vener was in the minority. This would appear to indicate that
something in the nature of "mens rea" must accompany the action
of the employer.

The National Board in the Fahralloy Case (2), October 22,

1946, stated in relation to the matter of "majority vote" under

Section 5 (1) of the Regulations:

WIn the absence of specific provision therefore, for
the use of proxies, the Board is of the opinion, that
it is not warranted in giving recognition to the same
in the election of bargaining representatives under
Section 5 (1) of the Regulations."

The Board added that to allow voting by proxy would permit the
giving of written proxies to an organization to select barzaining

representatives and equate organizations with unions under Sec.5 (2)

(1) Employees' Assn.etc. V icCormick's Ltd., 1 D.L.S.7-620.

(2) Fahralloy Employees' Assn. v Fahralloy Ltd. 1 D.L.S.7-651.
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(d) Selection of Bargaining Representatives under Section 5 (4).

Section 5 (4) of the Regulations states:
"If in accordance with established trade union practice
the magorlty'of émployees who belong to a craft by
reason of which they are distinguishable from the
employee§ as a whgle, areé separately organized into a
trade union pertaining to the craft, such trade union
may elect or appoint its officers or other persons as
bargaining representatives on behalf of the employees
belgnging to that craft. Where any group claims and is
entitled to the rights conferred by this subsection,
the employees comprising the craft shall not be entitled
tg vote for any of the purposes of collective bargaining
with ?hgt euployer, except when the collective
bargaining is in respect only of the craft to which they
belong; nor shall they in any manner be taken into
account in the computation of a majority in respect of
any matter regarding which they are not entitled to vote."
In order to warrant recognition as an appropriate craft
bargaining group under the provisions of Section 5 (U4) the'
applicant group should ordinarily cover those employees in the
eanployee unit who comprise the classificztions recognized under
trade union practice as constituting a craft group. In deter-
mining the scope of the employee craft group appropriate for
collective bargaining, reference may be had to past collective
bargaining practices in the emcloyer's establishment, or,
failing this, on the basis of other congiderations which
normally apply in determining the scope of the employee
bargaining unit. The purpose of the subsection is to preserve
the identity and bargaining rights and interests of craft groups
but, on the other hand, the provisions of the subsection must

also consgider the identity and community of interest of the

group of employees in the whole establishment, or the appropriate

part thereof comprising the craft group.

The principles used in Section 5 (1) and 5 (2) in selecting

bargaining representatives apply also to Section 5 (4), and need

not be repeated here. However, under the heading dealing with

appropriate units, craft groups will be mentioned again.
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(e) Selection of Bargaining Representatives under Section 5 (5):

Section 5 (5) of the Regulationg states:

"Two or more trade unio

ns8 may, by agreement, join in
elec?ing bargaining represen%atives on terxz’ls3
consistent with these Regulations."

An instance is provided in the Sylvia Hotel Case (1)

September 10,1946, where the National Board upheld the
certification of bargaining Tepresentatives jointly selected
by Local 22l of the Building Service Employees' Union and
Local 28 Hotel and Restaurant Employees' Union, for the
employees of the Hotel.

(f) Selection of Bargaining Representatives under Section °F

Bection 9 of the Regulations states:

"At any time after the expiry of ten monthes of the term
of a collective agreement, whether entered into before
or aiter the effective date of these Regulations, the
employees affected may elect new bargaining
representatives in the manner provided in Section Five
and application may be made to the Board by or on
behalf of such bargaining representatives for their
certification. Upon receipt of such application the
Board shall deal with the same as in the case of an
initial application for certification under the Regula-
tions. If on such application the Board certifies new
bargaining representatives, they shall be substituted
for the previous bargaining representatives of the

employees affected as a party to the agreement in
question, and as such may give notice of the termination

thereof as provided for in the agreement or under these
Regulations."

The words of Section 9 are unequivocal and must be inter-
preted as applying to all collective agreements; duration
agreements as well as agreements for a definite term of years

being covered.(2) In the case of an agreement containing an

(1) Sylvia Hotel Ltd. v Sylvia Hotel Employees' Organization et al.,

1 D.L.S. 7-643.
(2) Industrial Union of Marine & Shipbuilding Workers, Local 11

v Port Arthur Shipbuilding Co. 1 D.L.8.7-513 (National)

October 25,1944,
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automatic renewal clause, the Teéquirements of Section 9 are
met if application for certification of new bargaining
Tepresentatives is made before the date of automatic renewal,
even though the application may not have been made before the
thirty days' notice of termination date.(1l) The fact that the
application for the certification of new bargaining represen-
tatives was not made prior to the date when the agreement was
purportedly automatically renewed due to neither of the
original parties giving notice otherwise, will not bar the new
certification, as it is quite clear that Section 9 contemplates
a change in bargaining representatives during the term of the
agreement. (2)

In the case of an agreement for two years or for the duration
of the war wherein it was stated that it would be considered from
year to year thereafter unless sixty days' notice to the contrary
was given prior to the expiration date, the Board interpreted the
provisions of the automatic renewal clause for the purposes of
Section 9 as providing for a term of indefinite duration subject
to termination or negotiation for amendment, revision or
cancellation, in the manner prescribed by the clause or as other-
wise provided for in the Regulations.(3) Where the intention of
the parties to the agreement clearly shows that the automatic
renewal clause provides for definite renewal from year to year
until proverly terminated by notice, the Board will give effect

(1) United Electrical Radio & Machine workers,Local 529 v Packard
Electric Co.Ltd. 1 D.L.S.7-511 (National) October 25,194L,

(2) Professional Union of Construction Vorkers v Anglo-Canadian
Pulo & Paper uills, 1 D.L.S.7-524 (National) Dec. 6, 19kk,
Following the liaite-Amulet Case.

(3) Canadian Seamen's Union v Gulf & Lake Navigation Co. 1 D.L.S.

7-644 (National) September 10,1946,



to the intention of the partieg so expressed. (1)

An automatic renewal of an old agreement can only be barred,
however, by a formal petition to the Board within the prover
time 1limit as set out in Section 9. A mere notice by a
petitioner to the employer cannot "stake out a claim to
certification at g subsequent date" so as to bar automatic
renewal of the old agreement.(2) The fact that while an
application under Section 9 was pending the parties to the
forner agreement negotiate a new agreement, will not bar the
certification of new bargaining Tepresentatives, if the
applicant is otherwise entitled to certification under the
Regulations. (3) 1If, on the other hand, an application for
the certification of new bargaining representatives under
Bection 9 is received by the Board after the twelve months
of the old agreement have expired and after a new agreement
has been signed between the old parties, the application will
be dismissed by the Board although it was mailed before the
twelve months of the 0ld agreement had expired. (U4)

Although a collective agreement may constitute a bar to the
certification of new bargaining representatives for a period of
ten months from the making of the agreement, nevertheless, after
the expiration of the ten months' period, in so far as an

(1) Corporation of City of Toronto, Unit 1, Federation of Emolovee-

Professional Engineers, etc. v City of Toronto et al.,
1 D.L.S.7-1219 (Ontario) January 9, 1946.

(2) Branch No.l National Organization of Civic etc. Workers v
Toronto Transportation Commission, 1 D.L.S.7-1214 (Ontario)

November 27,1945,
(3) Le Syndicat National des Chantiers Maritimes de Sorel v .arine

Industries,Sorel ,P.g. 1 D.L.S.7-664 (National) Dec.11l,19U46.

(4) United Steel lorkers of America,Local 3462 et al., v Aluminum

Co.of Canada Ltd. Reasons for Judgment,i.W.L.R.B. Lar.4 1947.
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application for certification is concerned, the Board is
required to proceed as if no agreement were in existence.(1)

The words "new bargaining representatives and the words
"as in the case of an initial application" do not 1imit the
application of Section 9 of the Regulations to agreements made
after the coming into force of the Regulations on Mar.20,1944,
80 as 10 give for instance "unions which had agreements
existing at the time the Regulations were passed a period of
ten months thereafter...... that is until January 20, 1945 .. ..

before new bargaining representatives could be appointed”.(2)

Chapter V: Appropriate Bargaining Units Under the Reculations:

(a) Introduction:

Section 6 of the Wartime Labour Relations Regulations states
that after the election or appointment of bargaining representa-
tives application may be made to the appropriate board for their
certification. The Board, upon such agpplication, must satisfy
itself as to whether there was regular and proper choice of

representatives, and that, under Section 7

"the unit of employees concerned is one which is
appropriate for collective bargaining; and.lf
the Board is not so satisfied, it shall reject

the application.
Section & (1) states that where the Board is satisfied

"that the bargaining representatives have been duly
elected or appointed; it shall certify them as

bargaining representatives, and shall specify the
unit of employees on whose behalf the representatives

so certified are authorized to act,..."

(1) Kingston Tannery Workers' Union, Local 110 etc. v A.Davis
& Son Ltd. C.C.H.,14-151 (L.L.R.)(Ontario) June 6,194L.

(2) Industrial Union of Marine & Shipbuilding lorkers, Local 11

v Port Arthur Shipbuilding Co.et al., 1 D.L.S.7-513 (National)

Oc tober 25,194k,
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The defining of an appropriate bargaininz unit is an
indispensible function of the Wartime Labour Relations Board,
National or Provincial, for the employer is not obliged to
bargain with any other than representatives chosen by a
majority of the employees affected. In dealing with the choice
of bargaining representatives, the policies and administrative
procedure which enter into the determination of an appropriate
unit were considered. It was found that workers who, because
of their relationship to management and to other workers, are
within the meaning of the Order in Council "employers" rather
than "employees" may be excluded from a unit made up of their
subordinates and other workers not bound by intimate ties to
management.

Self-organization of workers into units may be effective
without recourse to the Regulations, but all such units are
unstable since the authority of the Board under the Regulations
may be brought into the picture and officially settle the
question of representation, and in doing so it will also have
the authority to investigate and find what it considers to be
an appropriate bargaining unit under the circumstances.

In the Chapter dealing with the discretion of the Board
special mention will be made of the Board's discretion in
determining the scope of an appropriate bargaining unit. The
influence thereon of the desires of the parties and the weight
given finally by the Board to this factor in its determination
of an appropriate unit will also be noted. In particular, the
desires of the employees for separate organization and the

methods used to achieve these ends are carefully watched by

the Board for signs of employer inspiration.
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(b) Tynes of Bargaining Units under the Regulations :

The selection of an appropriate bargaining unit is
fundamental in the procesgs leading up to collective bargaining
under the Regulations. It isg Ccomparable to the process of
fixing electoral boundaries and determining the qualifications
of voters in political society.

Section 25 (1)(b) reads as follows:

W1f 8 qQuestion arises under these Regulations as to
whetner; the unit of employees aporopriate for
collective bargaining is the employer unit, craft
unlti plant unit, or a sub-division thereof; the
Board shall decide the question and its decision

shall be final and conclusive for all the purposes
of these Regulations."

In the Star Publishing Co. case (1), the National Board

on March 27,1945, stated;:
"This Board is of the opinion that in fixing the
unit of employees appropriate for collective
bargaining, it is not limited by the expressed
wishes of either the union or the employer."
Consequently a trade union or employees' organization may under
the Regulations be obliged to negotiate for or,on behalf of,
employees for whom the agency in guestion might not wish to act.
In any case substantial grounds must be shown on application

to the Board to warrant the breaking down of an existing

bargaining unit into smaller sub-divisions thereof. In the

Northern Electric Co. case (2) on December 12,1946, the National

Board upheld the decision of the Ontario Board which placed

office workers of the Company, in Toronto, in a separate

bargaining unit, but did not consider that there was any valid

(1) American Newspaper Guild v The Star Pub.Co., 1 D.L.S. 7-522

(2) Northern Electric Co.Ltd.v United Telephone iiorkers of Canada,

Local 4: 1 D.L.S. 7-667.
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reason for sub-dividing  the bargaining unit further as between
employees in the telephone contract shop and warehouse, on the
one hand, and the employees in the installation department on
the other hand. The Board added:

"Thgir interests are not divergent or incapable of
being adequately represented by a common group of

bargaining representatives',

In the Canadian Pacific Airlines case (1), the National Board

stated that substantial grounds should be shown toward the
breaking down of an existing bargaining unit; refusing to
segregate dispatch personnel from other related classifications
as not practical in view of the nature of the Company's
operations, where it was felt that the employees' bargaining

interests were already adequately protected. In the Union Gas

Co. case (2), the National Board upheld the judgment of the
Ontario Board which defined as an appropriate bargaining unit
the employees of four separate fields. The Board felt satisfied
that the degree of movement of personnel between the various
fields, all engaged in similar work of extracting gas,
constituted a situation which would make a smaller unit

inappropriate. In the Borden Co. case (3), the National Board

on March 5,1947, dismissed an appeal from the judgment of the
Ontario Board which determined as an appropriate bargaining
unit milk route salesmen and supervisors of its four Toronto
plants, in preference to a unit consisting of all the employees

therein.
(1) Canadian Airlines Dispatchers' Assn. v Canadian Pacific

Airlines et al., 1 D.L.8.7-669, December 13,1946,

(2) Local 2, National Union Natural Gas iiorkers v Union Gas Co.
of Oanada, C.C.H. 10-506 (L.L.R.) March 5, 1947; see also
The British Overseas Airways Corp.case C.C.H.10-500.

(3) Borden Co.Ltd.et al.,v Local 647 etc. C.C.H.10-505 (L.L.R.)
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The various types of appropriate bargaining units set out
in Section 25 of the Regulations are "the employer unit, craft
unit, plant unit or a sub-division thereof"., In practice, the
Board has treated the concluding words, "sub-division thereof",
as relating to each of the three types of unit specifically
mentioned.

Under Section 5 (3) the employees of more than one employer
may be included in a single unit. This would happen where the
employers have in some manner unified their operations.

Under Section 2 (1)(g) a single employee cannot be regarded
as a bargaining unit. Subject to this, the power to determine
the apvropriateness of a bargaining unit is vested in the Board
under Section 25; the Board may, on a new application for
certification, reCdetermine the appropriateness of the unit.

In carrying out its function of deciding in each case the
appropriate unit, the Board has developed some general rules.
Firstly, the desires of the employers in respect thereto and
of the employees to a lesser extent are not considered to any
great degree. The Board under the Wagner Act gave great weight
to the preference of the employees. Secondly, in the case of
craft groups, the Board gives more consideration to the desires
of the parties, and current practices in the particular plant
or industry. Thirdly, where there is mutuality of interests and
it is practical, the Board views favourably a single unit for
employees engaged in company operations in separate plants, and
even at more or less distant places.

In short, the Board may determine a bargaining unit with

complete employee coverage or it may separate the employees by

carving out various craft or other units. In all cases, as

mentioned before,the Section 2 (1)(f) definition is important.
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The following are Sxamples of the specific types of

bargaining units mentioned in Section 25;

1. Employer unit: Thisg type may include aljl persons who
within the meaning of the Regulations are "employees" of an
individual company or corporation; in some cases the unit may
contain employees in several plants owned and operated by one
employer.

In the Canadian National Steamships case (1), the National

Board, April 12,1945, dealt with an application for
certification of bargaining Tepresentatives '"for the employees

of the respondents". In the National Paper Goods case (2), the

Ontario Board, January 31,1947, declared "all the hourly and
piece work" employees in plants 1 and 2 of the company concerned,

an appropriate bargaining unit. In the Sydney & Louisburg Ry.

case (3), the National Board, iarch 27,1945, certified section-
men as a "sub-division of an employer unit".

Under the heading of employer unit may be considered what
is termed as a multiple-employer unit. For exarple, a labour
Oorganization may include within its members the employees of
several independent and perhaps competing companies. The Board
may permit the union to act for this all-inclusive unit, when
the employees concerned have properly delegated authority to
the labour organization in question.

Section 5 (3) of the Regulations provides for certification

(1) Canadian Seamen's Union v Canadian National Steamships Ltd.,

C.C.H. 10,433 (L.L.R.).
(2) Int.Brotherhood Bookbinders, Local 114 v National Paver

Goods Ltd. 1 D.L.S.7-1321.
(3) United Mine Workers of America, Dist.26 v _Sydney & Louisburg
See also Greyhound Lines case,l D.L.S.7-563;

Railway Co.
C.N.R.case.l D.L.8.7-580;and 1 D.L.S.7-614; 1 D.L.S.7-639.
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of bargaining Tepresentatives for enployees of several employers;
this provision applies only "where more than one employer and
their employees desire to negotiate a collective agreement",

In the Qanada Coal case (1), the National Board upheld the

decision of the Ontario Board in designating separate units
for the employees of each COmpany involved, where it was found
that the employees concerned were not willing to negotiate on
a wider basis, even though it would lead to simplification

and no lessening of the community of interest.

2. Craft unit: This type of bargaining unit is restricted

t0 workers in an easily definable group marked by special
interests, characteristic skills and training, and common
working conditions.

Sometimes these groups are eligible for membership in
special unions of their own. In such casesg, the Board nay firnd
itself involved in a jurisdictional dispute between unions.(2)

The determination of the scope of a craft unit under the
Regulations, Sections 5 (4) and 7 depends on the recognized
trade union practice in the particular plant, or failing this,
on the basis of the considerations normally used in determining
the scope of any employee bargaining unit.(3)

It is necessary, however, to protect both the rights and
interests of the craft and the community of interests of the

whole group of employees out of which the craft unit may be

(1) Canada Coal Ltd.et al.,v Int.Union of Operating Engineers,
Local 793, 1 D.L.8.7-613, May 22,19L6.

(2) American Newspaper Guild v The Star Publishing Co.
1 D.L.S.7-552, March 27,1945.

(3) The iinnipeg Electric Employees' Federated Council (0.B.U.)
v Winnipeg Electric Co., 1 D.L.S.7-628, May 20,1946.
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carved. In the City of Winnipeg cage (1), Liay 20,1946, the

craft unit suggested wag declared by the National Board
inappropriate because it excluded employees in the same
occupational classification in other branches of the Hydro
Electric system without apparent reason, as well as other
occupational classifications of employees equally part of
the same craft group, according to established trade union
practice.

In the Alberni Pacific Lumber case (2), the National Board

on July 9,1946, found steam and power plant engineers employed
in the sawmill operations of the company's plants to be an
appropriate craft unit. This decision was arrived at according
to the well-established practice of trade unions in Canada
generally, and in the woods industry in Eastern Canada in
particular, although it had not been the practice in this
particular plant nor in the British Coluambia woods industry.

In the David Spencer Ltd. case (3), the National Board, on

December 13,1946, refused to certify as an appropriate craft
unit the employees of the meat, butter and parcel departments,
holding that such unit was not even an appropriate sub-division
of the store unit. The judgment in this case was based on the
fact that there was great diversity in the classifications of
employees proposed to be included in the unit, but no great
difference in the type of work, skills required, working
conditions, or other terms of employment. In addition, it would

not be in the interest of employees, employer, or the public to
establish more than one unit for collective bargaining here.

(1) Federation of Civic Emoloyees v City of Winnipeg,1 D.L.S.7-628;

see also Pattern Makers' etc.v Steel Co.of Can. 1 D.L.S.7-1238.

(2) Loc.882, Int.Union Operating Engineers v Albernj Pacific

Lumber Co. 1 D.L.8. 7-639.
(3) David Svencer Ltd.v Loc.222 Retail :leat etc.,l D.L.S.7-671.
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In addition to the S8pecific types of bargaining units

mentioned in Section 25, the following gre among variations

which may be found under the Regulations:

1. Semi-industrial unit: This type of unit may be less

broad than the plant or industrial unit, horizontal, rather
than vertical, in that it conforms in scope to departmental
lines (construction, production, maintenance, office, etc.).

The Ford Motor Co. case (1), February 14,1945, instances a

bargaining unit composed of "office and salaried employees",
of the Ford Liotor Co., Vindsor, Ontario.

2. Technical unit: This type of unit is made up of a group

whose interests are distinct from other employees,for example
in a mixed industrial unit. This group must meet all the tests
of coherency of a fringe group and be able to show skills as
definite as a craft group, and, in addition, have more
technical training. Such a group might be made up for instance,
of the "engineering department" or an entire laboratory staff.

In the Qorbin Lock case (2),July 11,1944, the Ontario Board

stated:

"In the ovinion of the Board the interests of employees
in a plant and those in an office are so divergent that
the two groups should be included in the same bargaining

unit only if they clearly gxpr?ss a preference for
organization along those lines'.

The game congiderations hold true in the case of technical

workers and workers of an engineering department, in a oroper

case.(3)

(1) United Automobile etc.Implement Workers,Local 240 v Ford
i.otor 0o.of Canada et al.,1 D.L.8.7-533 (National).

4o, Int.Union United Automobile etc.Implement .jorkers

(2) Local
v Corbin Lock Co.of Canada, 1 D.L.8.7-1109.

(3) Int.Union Mine,kill & Smelter Workers Local 2U0 v ‘right-
Harereaves Mines Ltd. et al.,1 D.L.S.7-1113 (Ontario)July 18,19uk.
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3. Fringe unit: This unit is made up of employees not

closely identified with production and maintenance workers
although possessing some degree of mutual interest with them.
The group is usually characterized by some degree of special
training, a social consciousness or other quality that sets
them apart from members of the industrial or semi-industrial
unit. Supervisory employees who have no outright power to
employ or discharge subordinates come under this classification.
Examples are, firebosses (1). company police (2), lathe and
boilerhouse foremen (3), general inspectors (4), and mass
production foremen (5).

L. Professional unit: This type of unit sometimes may be

equated to a technical unit, but it usually includes employees
of more formal academic training and specialized skill (6). At
first the National Board, by general rule, declared all
professional employees confidential and as such, outside the
scope of the Regulations. This ruling was later changed and
professional employees were permitted, as other employees, to
form bargaining units under the usual conditions applicable
to non-professional employees.(7)

5. Heterogeneous unit: This type of unit consists of a

mixture of professional and non-professional workers; a unit

of several categories of workers. The National Board, for instance,

(1) wWestern Oanada Firebosses Assn., 1 D.L.8.7-535, Feb.1l,1945.
(2) The Searle Grain Co.case, 1 D.L.8.7-570, May 22, 1945.

(3) The Canada Veneers Ltd. case, 1 D.L.8.7-657, Nov.13,1946.

(4) The Anchor Cap Closure Co. case, 1 D.L.S.7-660, Nov.l4 1946,

(5) The Spruce Falls Power & Paper case, 1 D.L.§.7-1301,Jan.29,1947.
(6) The C.N.Telegraph Co.case, 1 D.L.8.7-659, Nov.1llh, 1946.
(7) The Toronto Hydro-Electric case,l D.L.S. 7-637.

Bell Telephone case, 1 D.L.S.7-634; also 7-639.
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in the C.B.C. (Quebec) case, (1) Novenmber 14,1946, decided as

follows:

simi;ar nature and under similar conditions. Acadenic
gttalnment cannot by itself determine the community of
interest. Therefore the Board is not disposed to

Yy

cons@der as appropriate a bargaining unit which seeks
to distinguish between employees solely on the basis of
professional qualificationsg. "

In conclusion, the Board in defining an appropriate
bargaining unit under the Regulations has a discretion. This
discretion is influenced by the unit prescribed in the
application for certification. In exercising its discretion
the Board congiders the mituality of interest in relation to

past experience and future probabilities in the industry. For

instance, in the David Spencer Co. case, the Board saw no good

purpose served in sub-dividing a departmental store staff
although different trades were involved, because of an over-all
mutuality of interest for bargaining in one unit. vhere all the
workers are engaged in closely integrated activity, that is
within a compact area requiring constant contact, the Board is
disposed toward the plant or industrial unit. The Board is also
influenced by the history of previous self-organization, because
such actiéity is an indication of mutual interest. If the
industry is highly departmentalized, the Board may lean to seni-
industrial units, horizontal in type and not so sharoly
differentiated as craft from craft. The Board may find it
appropriate to place craft groups with a history of labour

organization within an industrial or semi-industrial unit.

(1) 1 D.L.S. 7-661.
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Again, fringe groups are set apart because they tend to have a
slight tinge of management function. The Board must study the
function of the fringe group in any case to see whether the
predominant mutuality of interest lies with employee or employer.
Clerical workers in general are divided between "front office!
and "production" workers; if within the former the mutuality of
interest seems to lie with management instead of with their
co-workers.

In determining the mutuality of interest, wages and
educational qualifications are an important consideration.
Evidently locality is not conclusive (1); and acadenic attain-

ments cannot alone determine the community of interest.(2)

(1) The ¢.B.C. (N.B.) case, 1 D.L.S. 7-614, June 17,19u6.

(2) The C.B.C. (Quebec) case, 1 D.L.S. 7-661, November 14, 19U5.
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Chapter VI: Bargaining in "Good Faith" under the Regulations :

(a) In General:

After the proper certification of bargaining representatives
on behalf of a trade union or employees! organization under
Section & of the Regulations, the bargaining representatives
may give the employer or the employer may give the bargaining
representatives "ten clear days' notice Tequiring that he or
they, as the case may be, enter into negotiations!", under
Section 10 (1) "with & view to the completion of a collective
agreement".(1) Section 10 (2) of the Regulations provides that
"the parties shall negotiate in good faith with one another
and make every reasonable effort to conclude a collective
agreement'. It is further provided that during negotiations
officers or agenfs of a trade union or employees' organization
may under Section 10 (3) accompany the bargaining representatives.
. A collective agreement is defined under Section 2 (1)(d) of the
Regulations;(2) during the period in which wages were under the
National War Labour Board the approval of an appropriate war
Labour Board was necessary under Section 2 (1)(a) for any change
in wage rates. The agreement when concluded is binding on the
parties concerned by Section 10 (5).

It is not definitely laid down in the Regulations as to just

what constitutes negotiating in "good faith". Under Section

25 (1)(e) of the Regulations the Board shall have final and
conclusive decision as to a question of whether an employer or
certified bargaining representatives of employees is negotiating

(1) United Automobile,Aircraft etc. Implement Workers of America
v Motor Products Corp., 1 D.L.8. 7-502 (National)Sept. 2,19k,

(2) National Association of Marine Engineers v Union Steamships

Ltd. 1 D.L.S. 7-519 (National) November 22,194%4;cf. 1 DLS.7-1241.
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in "good faith" if that question arises. Under Section U2 of
the Regulations a penalty is provided for a breach of the
Regulations. Section 45 provides that the consent of the
Board is necessary for prosecutions in the ordinary courts,
and Section 25 (2) makes it abundantly clear that in a
prosecution for failure to bargain in "good faith" the ordinary
courts are bound by the decision of the Board in that regard.
There is but one case on the matter of negotiating in "good
faith" found in the decisions of the National Board. The case

of Ben's Ltd., Halifax, N.S.,(1) where it was found that the

Company failed to negotiate in "good faith” with bargaining
representatives of its employees. The employer ignored the
submission of a draft agreement as a basis of negotiations,
and ignored notices to meet for negotiations submitted on
behalf of its employees. In the case mentioned before it is
obvious that there was failure to negotiate in "good faith'
on the part of the company concerned. In other cases where
there is or has been a meeting of the parties the question
would not be so easily decided, since there is no compulsion
under Section 10 of the Regulations to conclude an agreement.
It is not too much to say that good faith must be evidenced
by reasonable effort to conclude an agreement.

The National Labor Relations Board in the United States
was early faced with the question of bargaining in "good faith

under the Wagner Act, and stated in 1936:(2)

WTo meet the representatives of the employees, however
frequently, does not necessarily fulfil an employer's

obligation under this section....(8ec.7).
Interchange of ideas, comrunication of facts peculiarly

(1) Local 1, Industrial Union Bakery & Confectionery Vorkers v
Ben's Ltd., Halifax,N.S.1 D.L.S. 7-6k0, July 9,194 (National)

(2) §.L.4Allen, kay 13,1936, 1 N.L.R.B.714, 727-728.
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within phe knowledge of either party, personal
peérsuasion and the opportunity to nodify demands
in accordance with the total situation thus

revealed at the conference is of the essence of
the bargaining process.!

In sifting an employer's conduct, for instance, to determine
its good faith in bargaining, the Board in the United States
lays great stress on whether or not it presented counter-
proposals when union proposals proved unacceptable. (1) The
Wagner Act finally contemplates that the proposals and counter-
proposals in a proper case lead to an understanding embodied

in a binding agreement for a definite period.(2) 1In the case

of iontgomery iiard & Co.(3), the National Labor Relations Board

in the United States stated that bargaining in "good faith"
implies an undertaking to discover common ground, but does not
require, for instance, that an employer capitulate.

(b) Government Assistance in Collective Bargaining .

The Dominion Government under the Regulations assumes a
responsibility of assisting the two negotiating parties to reach
an agreement. This responsibility goes beyond that assumed under
the Wagner Act in the United States, and consists of the
extension of a practice long since existing. That practice
was either for one of the parties or the Government on its own
motion in certain cases under the Industrial Disputes Investigation
Act to initiate or set in motion certain conciliation machinery.
The important difference is that under Order in Council P.C.1003,
conciliation will become an agency on request in all instances

(1) The Wagner Act (1941) Charles M.Bufford, P .42k,

(2) The Wagner Act (1941) Charles M.Bufford, P.U16.

(3) 39 N.L.R.B. P.229.
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where negotiations are protracted beyond 30 days, and
conversely it will not be called upon until the 30 days are
completed. Furthermore, it will be brought in without there
being declared an imminent threat of stoppage of work, and
thus conciliation and investigation become more definitely
a part of the pattern of collective bargaining in Canada.

The compulsory aspect of the collective bargaining
process under the Regulations is limited. If negotiations
have been continued for a period of 30 days and if "either
party to the negotiations believes that an agreement will
not be completed in a reasonable time" it may advise the
Board under Section 11, "indicating the difficulties
encountered and may ask the Board to intervene with a view
to the completion of an agreement", and the Board shall refer
the matter to the Minister who shall within 3% days "instruct
a conciliation officer” under Section 12 "to confer with the
parties and attempt to effect an agreement". The conciliation
officer shall within 14 days, in the usual case, of receiving
his instructions report to the iiinister setting out matters
of disagreement and his recommendation thereon, the term agreed
upon if any, and "whether, in his view, an agreement might be
facilitated by appointment of a Conciliation Board". If the
recommendation of the conciliation officer under Section 12
is for the appointment of a Conciliation Board the Minister
ghall forthwith appoint under Section 13 a Conciliation Board
as prescribed. (1) The Conciliation Board will consist of three

(1) Local 195,United futomobile,Aircraft & Agricultural Implement
workers of America, 1 D.L.S8.7-502 (National) September 2,194k;

United Shipbuilders of America v John East Iron Works Ltd.,

1 D.L.S.7-587.
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members appointed by the linister after consultation with the
parties as provided for under Section 30 of the Regulations.

On appointment the Conciliation Board shall "endeavour to
effect an agreement between the parties on the matters on which
they have not agreed", and, in any event shall under Section
13 (2) "report the result of its endeavours and its findings
and recommendations to the Minister" within 14 days of the
appointment of the Chairman, or "within such longer period as
may be agreed upon by the parties or as may be allowed by the
Minister". 1If the Report of the Board to the linister indicates
a failure to effect an agreement, the Minister shall under
Section 14 send a copy to the parties and to the Board and may
publish it as he thinks fit.

It might be noted here that the compulsory aspect of
negotiations ceases when the first conciliation officer begins
his incuiry, and the case from then on becomes one of
conciliation purely. There is no provision for agreement of
parties to be bound by the decision of the Board beforehand
or after the Report as in the Industrial Disputes Investigation
Act, (1) however the both procedures are the same in that the
Report of the Board is not per se binding on the parties. There
is no such provision as turning the case back to the Board
after a proper period of conciliation for further supervision
and pressure. In framing the Regulations the authors no doubt
had in mind labour's expressed disavowal of compulsory arbitra-
tion of the terms of an agreement, which would tend to undermine
completely the right to strike.

(1) Sections 25 and 63 Industrial Disputes Investigation ACt,

R.S.0. ch.112. 1927.
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The appointment of a conciliation officer under Section
12 of the Regulations corresponds to the appointment of an
Industrial Disputes Inouiry Commission under the Industrial
Disputes Investigation Act as extended during the war,(1) and
was for the same purpose of an initial attempt to solve the
dispute and if unsuccessful to advise the iMinister of Labour
whether or not to appoint a Conciliation Board, (2) as a Board
of Conciliation and Investigation had been created previously.(3)

The Commissioners under the Industrial Disputes
Investigation Act had duties not given to conciliation officers
under the Regulations, such as inquiring into discriminatory
practices of employers or coercive activities of employees.
However, both these duties are covered from another angle under
the Regulations by Sections 19 and 20 providing for penalties
and by Section 46 A which has recently provided for Industrial
Disputes Inguiry Commission proceedings under the Regulations.
The Commission provided for under Section 46 A shall be governed
by Sections 31-34 of the Regulations as in the case of Boards
of Conciliation. Its Report may deal with the matter of alleced
discrimination. The finding of the Report may be made binding
on all parties concerned by the order of the .inister of Labour,
and to this extent at least goes further than the Industrial
Disputes Investigation Act.

If the parties have exhausted conciliation measures and

no agreement results, the services of a conciliator may again

(1) order in Council p.C.4020 and LgLL.

(2) section 13 (1) of the Regulations.

(3) 1942 Report of Deputy Minister of Labour in the 1942 Blue

Book Report of the Departuent of Labour, Page 17.
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be desired by the parties. The Minister of Labour has
Jurisdiction in his discretion to make a conciliator availatle
to the parties under Section 64 of the Regulations, without
reference to the Board. The Linister of Labour may also in his
discretion re-convene a Board of Conciliation in a proper case
under the provisions of Section 31(19) of the Regulations.(1)
In the early stages of negotiations the avenue of approach to
the iiinister is through the Board, after a Conciliation Board
has been appointed and has duly reported the linister himself
may be aporoached directly, since in such a case, the Board
will have found in connection with the first application under
Section 11 that the conditions had been satisfied upon which
the Minister might exercise his authority to make available
to the parties the conciliation services of the Department of
Labour.

In a case where the Union concerned had petitioned the
Ontario Board to grant leave to prosecute for employer non-
compliance with the Regulations in negotiating, the Board
stated that it had a discretion in such a case;(2) in the
exercise of this discretion the Board stated:

"regard must be had to the underlying premise of

the Regulations, which is that relations between

employers and employees should as far as cossible

rest on consent rather than compulsion®.
The Board felt that the employer's attitude in the case in
regard to its interpretation of the termination clause was
unwarranted, “nevertheless", the Board added,"we hope that
through the intervention of the Conciliation services of the
Government, it might be induced to take a different view of
the situation”. The Board then adjourned final disposition

(1) United Steel Workers of America v Steel Co.l D.L.S.7-1229.

(2) Amalganmated Bakers eto.v Canada Bread Co. 1 D.L.S.7-1167.
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on the granting of leave to prosecute pending the outcome of
an application under Section 11 of the Regulations, should

the petitioners file such an apvlication.

(c) Conciliation Boards Define "Good Faith":

In Canada the guestion of "good fgith" in negotiations
under Order in Council P.C.1003, early came up.(1l) Reports of
Boards of Conciliation under P:C.lOOB, were early concerned
with the matter of union security, although it was at first
argued that this matter was inside the scope of such Boards.
Boards of Conciliation have at various times considered the
natter of bargaining in good faith under the Regulations, and
lacking Board judgments thereon the following criteria taken
from Conciliation Boards indicate what is meant by that tern.

In the Fittings case (2) mentioned the Board of Concilistion

speaks of collective bargaining as being a process of 'give

and take!, or reciprocal courtesy. The Board of Conciliation

in the Page-Hersey Tubes case (3) stated, in stressing the

spirit of "give and take':

"The purpose of the present Board is to effect
conciliation in the given case rather than to
prescribe any general industrial relations policy."

The Reoort of the Conciliation Board in the case of United

Electrical, Radio and liachine Workers of America, Local 523 v

Electro-lietallurgical Co.of Canada, November 11,1944, stated:

BGenuine collective bargaining, in consonance with
the essential principles of a Democratic state, must
reflect a spirit of give and take. It is obvious that

(1) The Labour Gazette, Nov.194l4 P.1343; Report of Board in a
dispute over bargaining in good faith, September 27,19Ul.

(2) The‘Labour Gazette, Sept.1945,P.1325; Report of Board in the
canadian Rogers Sheet Metal and Roofing Co.Dispute.

(3) The Labour Gazette, Jan. 1945, P.4l4; Report of Board in Pace-
Hersey Tubes Ltd.v Loc.52% United Electrical etc.iworkers.
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;t fan grow sturdy and effective only where compromise

8 bresent. It must seek agreement with the minimum of
mutualiirritation. To this type of collective bargaining
there is 1itt1e_alternative except harsh industrial
struggle or a highly rigid prescription of industrial
relationships by the state, under which both employers

and eployees would lose much of their present free
decisions."(1)

In the dispute in the Brown's Bread case (2) the Board speaks

“ » Y
of "the willingness to meet at some reasonable point of
compromise” as the essence of collective bargaining in a

democracy. In the dispute in Corbin Lock case (3), the Board

speaks of the place of "co-operation" in collective bargaining.

In the dispute in the Ford liotors case (4), the Board stated

that without the willingness to co-operate, and make mutual
concessions, "collective bargaining is an impossibility".

The Wartime Labour Relations Board has itself given no lead
to the recuirements of bargaining in good faith under the
Regulations, except to state in the Ben's case noted before that
a refusal to meet at all with the other party constituted in
that particular case an offence. The refusal of the Company on
the other hand to meet with its employees to consider a draft
agreement proposed by the Board of Conciliation apparently did

not justify a prosecution for failure to negotiate in good

faith under the Regulations (5),

(1) The Labour Gazette, January 1945, P.4s.

(2) The Labour Gazette, Dec. 1945, P.1793; Report of Board in
Brqwn's Bread Ltd.v Local 847 Bakery Vagon Drivers' Union;
see also The Labour Gazette, Aug.l945 P.1161,Imp.Optical case

(3) The Labour Gazette, May 1945, P.709;see also The Labour
Gazette, Oct. 1945, P.1496 The Firestone Tire & Rubber Co.case.

(4) The Labour Gazette, Aug.1945, P.1155; see also The Labour
Gazette, July 1945, P.984 The Federal lire & Cable Co. case.

The Labour Gazette, Dec.1945, P.1798; Report of Board in
Fairfield & Son v Local 459 Amalgamated Clothing liorkers.

(5)
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(d) In Conclusion :

The National Board stated in the Southam case (1),
ay 22, 19)4-6:

"The Regulations require an employer to bargain with
agthorlzgd bargaining representatives of employees
with a view to the completion of a collective
agreement and provide for the intervention of the
Board, on request of either party. Bargaining nust
be updertaken in good faith where the appropriateness
Of the bargaining unit and the Tright of the bargaining
repFesentatives to bargain on benhalf of employees in
such bargaining unit have been estzblished either by
virtue of certification under the Regulations'. (see
Sec.10,11 and 12 of the Regulations).."or, in the
alternative, where the organization has as a party
10 an expiring agreement covering the employees in
such bargaining unit thus established recognition of
its authority to represent the emplovees affected in
new negotiations (see Sec.16 )."

Although the Board has not taken a very positive attitude
on the gquestion of bargaining in good faith, it will not
certify bargaining representatives for the sole ovurvose of
enatling them to put an end to g collective agreement between
two other vparties or to deétroy a collective relagtionship
established and not yet existing ten months, for that would

encourage bargaining in bad faith.(2)

(1) 1 D.L.8. 7-629: The International Typographical Union v

The Southam Co.Ltd., The National Board, kay 22, 1946.

(2) 1 D.L.S. 7-1287: Corporation of City of Toronto Unit 1,

Federation Employee-Professional Enzineers & Assistants v

Cornoration of City of Toronto et al., The Ontario Board

January 7,1947.
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Chapter VII: The Collective Agreement under the Regulations:

(a) Introduction:

In general, bargaining representatives are individuals,
but in practice unions or associations of employees agre joined
as sponsors. Thus, in an indirect way at least, the type of
lgbour organization involved in the process of negotiating a
collective agreement is of importance to the Board, and
Section 19 in conjunction with Section U4Y4 of the Regulations
are gpplicable in this regard. (1)

International labour unions are the strongest type of
labour organizgtion since they are often more effective in
organizgtion and in the bargaining process. The Wartime Labour

Relations Board in the Ford Motor Co. case (2), May 30,1944,

interpreted Section 2 (1)(d), which defined a collective
agreement under the Regulations so as to include international
trade unions, despite the apparent difficulty of invoking the

penalty provisions of Section 19, stating thus:

"The definition of the term 'trade union' is clear
and precise; it does not lie within the discretion
of the Board to reject the petition in this case
because it has been made by an international
employees' organization rather than by a local
branch of such organization...... Indeed, 1in so0
defining the term, they (the authors of order in
council P.C0.1003) were merely recognizing the
well known facts of industrial organization on

the continent.”
There is nothing in the Regulations to suggest, on the other
hand, that an unaffiliated employees' organization may by
incorporation acguire the status of a trade union.(3)

(1) The LicCormick's Ltd. case, 1 D.L.S. 7-620 (National) Apr.23,19u6;
The National Paper Goods case, 1 D.L.S.7-612; The Honeysuckle

Bakeries case, 1 D.L.S.7-593.
(2) ¢.C.H. 10,401 (L.L.R.)(Ontario).

(3) Indepedent Steel Workers Assn. v Steel Co.of Canada, 1 D.L.S.
7-13%29 (Ontario).




of bargaining representatives elected by an unorganized body;
there must be a union or an assocliation sponsoring the election
under Section 5.(1) Where officers of unions certified under
the Ontario Collective Bargaining Act 1943, are automatically
certified under P.C.1003, the Board is not warranted in going
behind the certification of the Ontario Court to see if such

certification is warranted.(2)

(b) The Agreement :

A collective agreement is defined under The Vartime Labour
Relations Regulations merely as an agreement in writing between
an employer and a trade union or employees' organization with
reference to rates of pay, hours of work or other working
conditions. The Ontario Labour Relations Board has held in the

Beach Foundry case (3), that formality is not of the essence of

the agreement; although in an earlier case the Ontario Board
had held that a document signed by two employees on behalf of
the rest was not a collective agreement. (4)

Section & (1) provides inter alia that a collective agree-
ment negotisted by the certified bargaining representatives
shall be binding on every employee in the unit. Under Section
10 (5) every party and every employee covered by a collective
agreement shall do everything he 1s, or refrain from doing
anything he is not, to do under the agreement.

(1) The Canadian John Wood Mfg.Co. case, 1 D.L.S.7-1175 (Ontario).

(2) The Aluminum Co.of Canada case, 1 D.L.S8.7-1137 (Ontario).

(3) The Beach Foundry case, 1 D.L.S. 7-1201.

(4) Int.Union of Operating Engineers Local 944 v General Lotors of
Canada Ltd. 1 D.L.S. 7-1145 (Ontario).
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A collective agreement under the Regulations is not binding
in the sense that an ordinary contract is binding. Sections 17
and 18 provide for g grievance procedure for the interpretation
of the agreement or to deal with the case of violations of the
agreement. Both employer and employee are bound by the settlement
of the grievance arrived at through the grievance procedure,
and strikes and lockouts are prohibited during the term of the
agreement under Sections 40-42. Prosecutions for offences take
place after the consent of the Board thereto under Section b5,
The Board has no power under the Regulations to grant such
remedies as injunction or mandamis, or to grant specific
performance of a collective agreement. (1) The discretion given
the Board under Section 45 in application for leave to prosecute
may allow the Board to withhold a decision in the case in order
to give the offending party an opportunity to comply with the
Regulations.(2) The collective agreement not being a civil

contract, one party cannot claim damages even for a fundamental

breach.

(¢c) The Duration of the Agreement :

Collective bargaining is in essence a process whereby a
trade union is enabled to pass from a position of organization
to one in which it can devote its whole energy to the adminis—
tration of a collective agreement. To this end it must be free
from the fear of aggression for some minimum period of time.
That minimum period has been fixed, both in legislative enact-
ments and in the jurisprudence evolved under various statutes

(1) Int.Assn. of kachinists Lodge 712 v Noorduyn Aviation Ltd.,

1 D.L.8. 7-566. (National).
(2) Analgamated Bakers & Confectioners of Toronto v Canada Bread
Co. 1 D.L.8. 7-1167 (Ontario).
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and Orders in Council, by courts as well as by aduinistrative
authorities in Canads and in the United States, at one year.

Section 15 of the Regulations, as amended, states:

period without the consent of the Board; and when

any such collective agreement 1s expressed to run

for more than one year, it shall contain or be

deemed to contain a provision for the termination

thereof at any time after one year from its operative

date on two months' notice by either party thereto."

The present Section 15 of the Regulations came in force
on September 1,1944, by virtue of Order in Council P.C.6893,
replacing the original Section 15 which had not been clear
as t0 applicability to agreements made before the effective
date of the Regulations. The Section apprlies to agreements
made either before or after the effective date of Order in
Council P.C.1003.(1) An agreement under the Regulations shall
be deemed to run for one year at least despite the fact that
the terms of the agreement may indicate a lesser period. (2)
If the terms of the agreement indicate a "duration agreement',
that is, for an indefinite time of war an exception may not be
made (3), and the provisions of Section 9 of the Regulations
are still applicable.(4) In any case an agreement may be

cancelled at any time with the consent of the Board,(5) and

(1) Lotor Products Corp. v Local 195 etc.Implement lorkers,
1 D.L.S.7-502. See also Pt.Arthur Shipbuilding case 1 D.L.S.7-513,

(2) Timmins Municipal Employees' Assn.case, 1 D.L.S.7-1230.

(3) Local 222 Int.Union United Automobile etc.Implement Workers,

v General liotors, 1 D.L.S.7-550. See 7-1105, 7-1116.
(4) Ind.Union of larine & Shipbuilding wWorkers,Loc.ll v Pt.Arthur

Shipbuilding Co.et al.,1 D.L.S.7-513.

(5) See Bection 15; also Amalgamated Bakers & Confectioners of
Toronto v Canada Bread Co. 1 D.L.S.7-1167.




provided the termination notice is given after the year is up
and befo?e another agreement isg Teached.

In regard to pre-Regulations agreements the Boagrd first
rules on whether or not the agreement in question is within
Bection 2(1)(d) of the Regulations, under Section 25. If the
Board rules in the affirmative, then Sections 15 and 16 are
applicable and the employee agency concerned may without
certification of bargaining representatives, deéermine the
agreerent on two months' notice if in force a year or more, (1)
and, incidentally, if need be, require the employer to
negotiate for renewal under Section 16. (2)

(d) Renewal of the Agreement:

Under the Regulations an emploYer's statutory obligation
to enter into negotiations with a trade union or employees’
agency representing his employees may arise either after
certification, where there has been no previous agreement, or
within two months prior to the expiry date of an agreement,
where the relations between the employer and his employees

have been governed by a collective agreement. In the first of

these two situations, the right of the union to speak for the

employees has been confirmed by the Board. 1In the second, the

(1) National Association of Marine Engineers etc., v Union

8teamships Ltd.et al., 1 D.L.8.7-519.

(2) National Association of Marine Engineers etc., v Union

Steamships Ltd.et al., 1 D.L.8.7-519.
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right of the union may flow from the fact that it has already
been recognized by the employer in a prescrited manner; that
1e, by the collective agreement; under these latter
circumstances there ig g pPreésumption that the conditions for
recognition of the union have been satisfied. Certification
of bargaining Teépresentatives is thus not the sole method by
which a union achieves collective bargaining status; it is

only one of the methods provided by law.
Section 16 of the Regulations, as amended, states:

"Either party to a collective agreement may, on ten
Cclear days' notice, require the other party to enter
into negotiations for the renewal of the agreement
within the period of two months prior to the expiry
date, and both parties shall thereupon enter into
such negotiations in good faith and make every
reasonable effort to secure such a renewal.

Where either party to a collective agreement, whether
made before or after the effective date of these
Regulations, has required the other party to enter
into negotiations for the renewal or revision of the
agreement or the conclusion of a new agreement,
sections eleven, twelve, thirteen and fourteen shall
apply to such negotiations as in the case of
negotiations for a collective agreement following
certification of bargaining representatives under

these Regulations.!

The present Section 16 (2) came in force by virtue of
Order in Council P.C.302 of February 15,1947, to make it clear
that the Section applied to agreements made oefore the
effective date of the Regulations and applied also to
negotiations leading to a new agreement as well as for a
renewal or revision of the 0ld agreement.

If g trade union which has been joined in the certification
or has had an agreement previously, gives proper notice

pursuant to Section 16 (1) of the Regulations, the bargaining
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status of the union remains unimpaired by the terminagtion
date of the agreement, provided of course that no application
is made by a rival organization pursuant to Section 9 of the
Regulations or no new bargaining representatives have been
appointed.

Supposing the termination day passes without any action
on the part of any party, orima facie that would justify the
employer in questioning the right of the union to speak for
the employees before going through the process of certification,
for the delay in such a case is a strong indication that the
union has lost interest in the employees or has lost their

support. The Backstay case (1), states, thus:

"The Regulations contemplate continuity in the union's
interest and if that continuity has been disrupted by
the union's procrastination, the employer may well
seek assurance that the union still represents his
employees.”

The Backstay case judgment indicates that the Ontario Board

would be willing to allow continuity if notice were given
after the ten day limit under Section 16 (1) were up, and

even a few days after the termination date of the agreement,
especiglly if the employer raised no objection. This attitude
the Board felt justified by a liberal interpretation of the
Section in question which saw in the provision for ten days'
notice previous to expiry date a directory and not a mandatory
stipulation, since the primary purpose is to preserve the
continuity of bargaining relations and conciliation processes.
The notice under Section 16 (1) need not be formal. (2)

(1) Int.Union United Automobile etc. Implement Workers Loc.195

v Backstay Standard Co. 1 D.L.S.7-1233.

(2) Int.Union United Automobile etc. Implement .orkers Loc.195H

v Motor Products Corp. 1 D.L.S. 7-530.
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Thus, Just as under Section 9 of the Regulations where a new
agency might be certified gfter ten months of an agreenent had
passed, so either party to a collective agreement under
Section 16 (1) of the Regulations may after ten months have
passed require the othner party on ten clear days' notice to
negotiate for renewal or revision of the 0ld agreement or for
a new one. In such negotiations conciliation services are
available as in original negotiations by virtue of Section 16 (2).

If there is an automatic renewal clause in the 0ld agreement
it is prima facie inconsistent with the Regulations and can
Ooperate only strictly subject to non-interference with the
provisions of the Regulations.(l) Only one of the parties or
the other in the agreement can give notice providing for an
automatic renewal.(2) Previous to February 15,1947 when
Section 16 was amended by Order in Council P.C.302, a notice
given under an automatic renewal clause was held to apply only
in the case of a desire to terminate the agreement and to make
a new one, or when recuesting a renewal with amendment since a
Tenewal on the same terms would automatically follow if no
action at all were taken.(3) The amendment confirmed this
practice.

In negotiating for a renewal under Section 16 (2) the
provisions of Sections 11,12,13 and 14 are available to the
parties (4). Thus, the notice for renewal under Section 16

(1) Motor Products Corp. v Local 195 United Automobile etc.

Implement Workers of America, 1 D.L.8.7-502.
(2) professional Union of Construction Workers v Anglo-Canadian

Pulo & Paper lills Ltd., 1 D.L.8.7-52k.
Int.Union United Automobile etc.Implenment lWorkers of America

(3)

(4) The Canadian Bridge Co.case, 1 D.L.S.7-54&.

v The Oanadian Bridge Co., 1 D.L.S.7-548;8ee also 1 D.L.s.7-12k42,
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does not bring to an end the agreement (1) but provides for
negotiations during the two months previous to the termination
of the 0ld agreement, 8ubject however to the operation of the
provisions of Section 9.(2) Unless the agreement itself
provides for an expiry date for negotiations that date will
be contingent on g previous notice of two months to terminate
the agreement after the year is up. (3)

Thus an automatic renewsl Cclause is operative only where
the provisions of Section 9 regarding new bargaining representa-
tives or the provisions of Section 14 regarding renewal are not
invoked. (L)

A collective agreement can remain in force and be renewed
automatically, even though no members of the union are currently
émployed in the plant (5). The opposite decision was reached
where the employees' association had disintegrated and gone out
of existence.(6) In the former case although the union was
actually dormant it could be operated by an outside representative,
an officer of the union; in the latter case the disintegration

had left noone to administer the agreement.

(1) Int.Union United Automobile etc.lmplement Workers Local 195
v _The Canadian Bridge Co. 1 D.L.S.7-544.

(2) Port Arthur Shipbuilding Co. et al., v Ind.Union of Marine &

Shipbuilding Workers,Local 11, 1 D.L.S.7-1116.
(3) int.Union United Autoriobile etc.Implement ‘Jorkers Local 195

v The Canadian Bridge Co. 1 D.L.S.7-548.

(4) The Steel Co.of Canada case, 1 D.L.S.7-1238 held that = new

aoonlication under Sec.9 need not be for the identical unit,

and that after ten months a new agency may apply under Sec.l6.

(5) The Beach Foundry case, 1 D.L.8.7-1201.

(6) The Foster ineeler case, 1 D.L.8.7-1133.
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(e) Grievance Procedure:

Sections 17 and 1% of the Regulations degl with the

esgéntial matter of g grievance procedure in a collective

agreement.

Sections 17 and 18 of the Regulations, state as follows:

17.“Wpe;e an employee alleges that there has been a
nisinterpretation or g Violation of a collective
agreement, the employee shall submit the same
for consideration and final settlement in
accordance with the procedure established by the
collective agreement, if any, or the procedure
established by the Board for such case; and the
employee and his employer shall do such things
a8 are required of them by the procedure and such
things as are required of them by the terms of
the settlement.

18(1). Every collective agreement made after these
regulations come into force shall contain a
provision establishing a procedure for final
settlement, without stoppage of work, on the
apolication of either party, of differences
concerning its interpretation or violation.

(2). Where a collective agreement does not provide
an appropriate procedure for consideration and
settlenent of disputes concerning its interpre-
tation or violation thereof, the Board sheall,
upon application, by order, establish such a
procedure.!

Where misinterpretation or violation of a collective
agreement is alleged by an employee, he shall submit the same
for considerastion and final settlement under Section 17 in
accordance with the procedure established by the agreement,
if any, or the procedure established by the Wartime Labour
Relations Board, for such case, under 8ection 18.(1) The Board
cannot intervene to establish a grievance procedure under

Sections 17 and 18 of the Regulations if no collective agree-

ment is in effect. (2)

(1) Scavenging & Incinerator Employees' Unit v City of wWinnipeg,
1 D.L.S.7-591 (National) July 19,1945.

(2) Scavenging & Incinerator Eaployees' Unit v Oity of Vinnineg,
1 D.L.S.7-591 (National) July 19,1945.
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Every agreement must under Section 1 (1) contain a

provision establishing a procedure for final settlement
without stoppage of work; under Section 1& (2) "where a
collective agreement does not provide an appropriate
procedure for consideration and settlement of disputes
concerning its interpretation or violation thereof, the
Board shall, upon application, by order, establish such a
procedure." (1)

The Board's power to establish a grievance procedure in
& proper case, is strictly limited by the words of Section
18 (2) of the Regulations to "disputes concerning the inter-
pretation and violation of a collective agreement", and a
procedure established to settle disputes "concerning a
grievance arising under the collective agreement" will be
amended sccordingly.(2) This holding was confirmed by the

National Board in the Canadian Automotive Trim case (3) on

appeal from the Ontario Board, the latter purportedly following

the decision of the National Board in the case of the Ford liotor

Co.of Qanada, on kay 12,1944, which the National Board now

distinguished, as follows:

"The Ford grievance procedure was established by this
Board at the request of the union and the employer
comnany, both of whom agreed to abide by the decision
of this Board. Under these circumstances, we acted as
an Arbitration Board and were not limited by the
provisions of Section 18 of the Regulations "concerning
its interpretation or violation". In any event, the Fgrd
grievance‘prooedure was established on May 12,1944,wh11e
the Dominion Forge grievance procedure was revised by .
this Board on October 28,1944. e have no reason to think
that the grievance procedure which we now establish will

pe satisfactory for all time."
(1) The Brotherhood of Locomotive Engineers et al., v The ‘iabash
Railroad Co., 1 D.L.S.7-624 (National) April 2l 1946,

(2) United Automobile workers,Local 195 v Dominion Forge & Staiming

Co. 1 D.L.S. 7-505 (National) September 2%,19ukL.
(3) The Canadian Automotive Trim case, 1 D.L.S5.7-539, Feb.26,1945.




~-183-
As to the significance of the word "interpretation”

the National Board added:

"In the case of g disput het}
He bute as to whether or not contract

grov18}ons have been violated, it must certainly be

etermined what the contract provisions are in order

to decide whepher the provisions have in fact been
violated. It is for this purpose the Regulations provide
for interpretation of the contract. This can, and in
many cases will, be a separate arbitration and may or
may not be related to a particular grievance, but may
be.brought about in some cases in order to avoid a
grievance developing due to misunderstanding."

The National Board then proceeded to settle the grievance
procedure by directing the parties to include in the collective
agreement a final step in the procedure in regard to misinter-
pretation or violation of the agreement, the step whereby the
matter was submitted to arbitration by an unpire whose decisions
thereon were to be binding.

This case indicated that the Board when requested to
establish grievance procedure and both parties agreed to abide
by its decision, acts as an Arbitration Board and as such is
not limited by the provisions of the Regulations.

In the ordinary case, however, under Section 18 where
application is made by a party to the agreement Sections 17
and 18 are strictly interpreted.

Both the National Board and the Ontario Board have held that
an appropriate grievance procedure will be written into an agree-
ment under Section 1% only in the case of an application by one
of the parties to the agreement.(l) Section 18 (1) of the

Regulations defines an appropriate grievance procedure thus:

" ctive agreement made after these regulations
fzggyig%ilgorce shgll contain a p?ovision establishing ?
procedure for final settlement, without gtOppage of work,
on the application of either partyr of dlffsrences
concerning its interpretation or violation.

(1) Joseph Stokes Rubber Qo.case, 1 D.L.S.7-601 (National);

City of Toronto Engineers case, 1 D.L.S.7-1287 (Ontario).



http://ca.se

~18Y4-

Thus, a procedure which provides for the settlement of
the differences here specified on the application of either
party 1s an appropriate procedure within the meaning of the
Regulations. The Regulations are concerned with collective
relations rather than with relations cetween the employer and
an individual employee, and consequently an individual emoloyee
~or any group of employees cannot have their disputes dealt
with under the Regulations. This is the reason why a grievance
procedure must be limited under Section 18 (2) to "digputes
concerning the interpretation and violation of a collective
agreement! rather than extended to include disputes "concerning
a grievance arising under the collective agreement." Grievance
procedure under the Regulations is established by the parties
themselves or on application of either to the Board, and can
be put in motion by the parties only, and not by every
individual or employee concerned. In short, the Regulations
definitely do not provide for compulsory arbitration of all
disputes under the terms of the agreement.

The National Board considers that disposal of a grievance
under an appropriate grievance procedure is preferable where
applicable to a prosecution for alleged unjust dismissal. (1)

In the Josenh Stokes Rubber case referred to, a clause in tbe

collective agreement between the Company and the union provided
for disnosal by arbitration of charges of unjust dismissal if
the claim is filed within a certain time limit. The Company
claimed that notice was not filed within the time limit and
hence there was no duty to arbitrate the matter. The union, on
the other hand, claimed refusal to arbitrate was an offence

(1) Joseph Stokes Rubber Co. v United Electrical, Radio & ..achine

workers of America,Local 523, 1 D.L-S.7-601.




under Sections 10
10 (5) and 38 of the Regulations, and accordingly
made application to the Board under Section U5 for leave to
prosecute. The Ontario Boagrd granted leave to orosecute, the
company appealed, and the National Board dismissed the appeal.
The National Board stated that there was in their opinion
":1ore appropriate '
APPTOPT: procedure under the Regulations for
the disnosition of the issues involved in this
prosecution, namely, by apolication to the Ontario
Board under Sections 17 and 18 of the Regulations
for the establishment of an appropriate grievance
nrocedure to determine the issues in dispute. Under
the procedurg 80 established the allegations of non-
compliance with the provisions of the agreement could
have been disposed of by arbitration."
The National Board added that although it upheld the petition
and consented to prosecution (the Board's duty is to consent
to prosecution if the matter is not merely frivolous or
vexatious), it felt that the matter might yet be settled by
submitting the case for the disposal by the grievance
machinery provided under the new agreement by then concluded
between the parties.
This »nrecautionary provision that grievance arrangements
must be set up in all agreements satisfactory to the Board is
a novel procedure and obviously wise. However, there are no
provisions provided for meeting new difficulties that may arise
outgside the terms of the contract, and in any case the grievance
procedure only applies to certain disputes arising froum the

agreenment.
Prior to the enactment of the iwartime Labour Relations

Regulations, the Industrial Disputes Investigation Act, as
extended by Order in Council P.C.3495, of November 7,1939, as
amnended, provided a safety valve for the consideration by an
impartial tribunal of any dispute arising during the currency

of a collective agreement which was likely to disrupt oroduction.
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Buch a dispute might concern the interpretation or violation
of a collective agreement; it might concern a grievance
arising under a collective agreement; it might concern a
matter which had been overlooked during the negotiation of
a collective agreement. The machinery of the Industrial Disputes
Investigation Act afforded an aggrieved person an opportunity
to have his day in Court, to recount his complaints to a
disinterested and impartial tribunal and to ascertain the views
of that tribunal on the merits of the controversy. Countless
strikes were averted that way.

Under the Wartime Labour Relations Regulations, however,
the safety valve has been eliminated. During the lifetime of a
collective agreement, an aggrieved person can no longer resort
to a Boarc of Conciliation for a declaration of his rights,
conciliation proceedings having terminated on the conclusion of
the agreement. He must rely on the machinery provided by
Sections 17 and 18 of the ‘artime Labour Relations Regulations.
The only recourse he now has is to submit his grievance for
consideration and final settlement in accordance with the
procedure established pursuant to Section 18 of the Regulations.
But there is no guarantee that his grievance would even be
dealt with by the machinery so established. The employer may
well take the position that the dispute 1s not one concerning
the interpretation or violation of the collective agreement
and that the dispute is therefore not one which ought to be
submitted for consideration in accordance with the grievance

procedure; or, again, the erployer may raise before the umpire

provided for by the grievance procedure, and the umpire nay

uphold the preliminary objection that the dispute not being
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one concerning the interpretation Or violation of the

agreement, the umpire has no Jurisdiction to near the dispute.

In any case, the neri ' i 3
, ‘erits of the aggrieved person's complaint

will never be considered. If, in any particular case, the
)

employer's position is well taken, the employee concerned may
have no legitimate Complaint under the Regulations; on the

other hand, if the objection of the employer is not well

euployees are deprived of their right to strike during the
lifetime of a collective agreement under Section 41 of the
Regulations.

A collective agreement should have stability and is not
gomething to be changed or modified from day to day. Once an
employer and an employee conclude a collective agreenment,
they are bound by its terms whether good or bad. The grievance
procedure cannot be used by either as a means of rewriting tne
agreement. There should, however, be adequate machinery provided
for dealing with all grievances which may arise under g
collective agreement, instead of providing merely for the
settlenent of a misinterpretation or a violation of a collective
agreement. Apparently, however, such an inclusive grievance
procedure might be allowed under the Regulations if both parties
to the agreement requested the Board to act as an Arbitration
Board. (1)

The authority of the Board to establish a grievance
procedure under Section 18 applies both to agreements entered
into before and after the effective date of the Regulations.

(1) The Ford iotor Co. case, lLay 12,1944 .Cited in The Canadian

Automotive Trim case, 1 D.L.S. 7-539 (National) Feb.26,1945.
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There is no express provigion limiting the application of

Section 18 (2) to agreements made after the effective date

of the Regulations, and in view of the absence of anytning

to otherwise indicate that this was the intent, the opinion
of the National Board is that the provisions of the Section
in guestion apply in Tespect to any collective agreement,
irrespective of the date of its coming into being. This view
is strengthened by the provisions of Section 18 (1) which
specifically state that after the effective date of the
Regulations all agreements entered into shall contain a

grievance procedure. (1)

Chapter VIII: Unfair Practices Under the Regulations:

(a) Under Section 19:

Section 19 (1) of the Regulations states:

"No employer shall dominate or interfere with the
formation or administration of a trade union or
eriployees'! organization or contribute financial or
other support to it; but an employer may, notwith-
standing the foregoing, permit an employee or
representative of a trade union or an employees'
organization to confer with him during working
hours or to attend to the business of the organization
or union during working hours without deduction of
time so occupied in the computation of the time worked
for the employer and without deduction of wages in

respect thereof."

In short, Section 19 (1) of the Regulations means that an
employer is prohibited from dominating or interfering with the

formstion or administration of a trade union or employees'
organization.

(1) The Brotherhood of Locomotive Engineers et al., v The Wabash

Railroad Company, 1 D.L.S.7-624 (National) April 24 1946.
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Section 19 (2) of the Regulations states:

"No eumployer or employers' organizsati
5 e anlizatio
acting on behalf of sane sha%l n, and no person

(a) Refuse to employ any person because the person is

a member of a trade union or an employees' organization;
(b) Impose any conditions in the contract of employuent

seeking to restrain an e€mployee from exercising his
rights under these regulations; or

(c) seek by intimidation; by dismissal or threat of
dlsmlgsal, by any other kind of threat, by the
imposition of a pecuniary or other penalty, or by
any other means whatsoever, to compel an employee
to abstain from becoming or continuing to be a
merber or officer or representative of a trade

union or an employees' organization, or from
exercising his lawful rights;

but nothing in these regulations shall be interpreted

t0 affect, otherwise than as expressly stated, the right
of an employer to suspend, transfer, lay off, or
discharge employees for appropriate and sufficient cause."

In short, Section 19 (2) of the Regulations means fhat an
employer or his agent shall not in any way described discriminate
against any person for his being a member of a trade union or
employees! organization.

For brevity of expression the phrases company-dominated
union and employer-interference with union activities of
employees or prospective employees, may be used to include any
employer practice declared unfair by any of the language of the
Regulations.

The Board is directly concerned with employer practices
under Section 19 in its dealing with applications for certifi-
cation of bargaining representatives, for evidence of inter-
ference, domination, or discrimination may warrant rejection
of the application or at least the taking of a vote.

Phe Board is less directly concerned in application under
Section U5 of the Regulations for permission to institute

prosecution proceedings in the ordinary courts for an offence

under the Regulations. In such a case the Board is not regquired



inquiry or take evidence other than for the Board to satisf
itself that the matter involved is not of a frivolous or
vexatious nature.(l) The National Board early indicated its

duty in this regard in the case of The Bell Telephone Co.of

Canada v Plant Employees' Association of The Bell Telephone Co.
(2), thus:

"yhile the interpretation of Section 19 of the Wartime
Labour Relations Regulations, P.C.1003, is not g duty
or function of the Board, yet by reason of Section 45
of the Regulations, wherein it is provided that no
prosecution for an alleged offence under the Regulations
shall be instituted except by or with the consent of the
Board, it is felt that the Board should declare itself
as follows:
The present Board is disposed to give consent for
prosecution in a case where there is sufficient
evidence to indicate that an unfair practice may
have been committed by reason of an employer paying
travelling or other expenses of an employee or g
representative of a trade union; or an employees'
organization, incurred in attending meetings or
conferences for the purpose of collective bargaining.
Beyond this the Board is unable to assist the ?arties
with any further interpretation of Section 19.%"

Section 19 of the Regulations will be dealt with under two
headings:
1. A oetition for certification of bargaining representatives.
2. A petition for leave to prosecute for violation of the

Regulations.

1. A petition for certification of bargaining representatives:

The Preamble of the Wartime Labour Relations Regulations
states that it is deemed to be in the public interest that

(1) Joseph Stokes Rubber Co. v United Electrical,Radio and l.achine

jorkers of America, Local 523, 1 D.L.S.7-60Ll.

(2) €.C.H. 10,401 (L.L.R.)



with their employer. The formation and administration of a

labour organization are thus the concern of the employees
and not of employers, and the domination or interference
therein by an employer is prohibited under Section 19(1) of
the Regulations. Interference with the right to belong to a
labour organization on the part of an employer by almost any
means is prohibited under Section 19(2).

In the ordinary case, under the Wricht-Harzoreaves Rules

of Procedure No.2 the Board will reject an application for
certification of bargaining representatives where there is

no prima facie mgjority indicated. In the Honeysuckle Bakeries

case (1), however, the National Board departed from a strict
and narrow interpretation of the Regulations and on an
application for the certification of bargaining representatives
directed a vote, where the Manitoba Board had rejected the

application, where the applicant had the support of but 19 of

39 persons affected.
The Board felt that since the Regulations were for the

purpose of certifying bargaining representatives, any reasonable
doubt that existed after an investigation of an application

should not act so as to circumvent Or stultify the intent thereof.
It had been the practice of the Board to call for a vote in cases
where the applicant possessed prima facie evidence of the suo»Hort

of as much as seventy per cent of the employees affected, or

where other evidence made for a doubt. The Board concluded:
’ inic perly fulfil
Wye are of the opinion that, in order to proper
gﬁeaintent of the Regulations, a vote of the employees
should be taken whenever there is any reasonable dqupt
s to the wishes of the employees as regar@s bargalplng .
?eoresentatives or as to discrimination beilng practiced.

(1) Canadian Bakery Workers' Union,Local 1 v Honeysuckle

Bakeries Ltd., 1 D.L.8.7-593.
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In the case of Sorel liarinpe Industries (1), the National

B ith L _
oard found that neither betitioner nor intervener on

investigation lived Up to their prima facie status of g
majority claimant. The petitioner claims that despite this
failure to show a prima facie ma jority of the employees, in
- the bargaining unit g secret ballot would substantiate its
contention since free of employer pressure, intimidation and
discrimination against the petitioner. The Board dismissed
both applications forthwith, and concluded:

"In the opninion of the Board the allegations of the
appellant that discrimination and coercion have bpeen
shown or exercised by the Company against the
appellant union and in favour of the Tespondent union
have not been satisfactorily substantiated by the
appellant and do not warrant the Board in ordering a
vote on this ground.®

The departure in the Honeysuckle Bakeries case was further

followed in the Kerr-Addison Gold iiines case (2), where the

intervener held the existing contract with the company and

the petitioner was applying for certification of new bargaining
representatives ten months of the agreement having elapsed.
Investigation by the Board found that the applicant had the
support of approximately 47.7 per cent of the employees affected.
Although such findings would ordinarily be sufficient to

dispose of the application, the Ontario Board directed a vote

of the employees with both intervener and petitioner on the
ballot in order to obtain clear evidence as to the wishes of

the employees after the petitioner's charge of discrimination

by the company had been declared well-founded. The company

(1) Le Syndicat National des Chantiers iiaritimes de Sorel v .arine

Industries Ltd., Sorel,et al., 1 D.L.8.7-66L.

(2) Int.Union Mine,xill & Smelter Wworkers et al.,v Kerr-Addison

Gold iiines Ltd.,1 D.L.S. 7-1279 (Ontario).
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had posted notices prohibiting euployees, among other thincs
from carrying union cards, and wag patently directed at
Oorganizational activities of the petitioner union only. The

Ontario Board in referring to the Honeysuckle Bakeries

precedent stated:

"The present case appears to u ‘ i
CBer . 8 to be one in which
the principle established by the National Board in
the Honeysuckle Bakeries case may logically be applied."

In neither of the ceges, the Honeysuckle Bakeries nor the

Kerr-Addison Gold iiines, was leave requested to prosecute for

a breach of Section 19 of the Regulations, and apparently
discrimination to a legger extent than would warrant the Board
granting permission under Section 45 of the Regulations is
sufficient to justify the Board in directing a vote in these

cases.

In the Lealand Company case (1), the Ontario Board on an

application for certification of bargaining representatives
referred the matter to a referee for inquiry under Section 7

of the Regulations. A consent vote having indicated lack of
faith in the petitioner, objection was raised that the employer
had prejudiced the interests of the union petitioner. A hearing
was directed by the Board which found a number of employer
inspired incidents such as calling for a vote on a shut-down
day, had militated against a free expression of opinion by the
employees in the vote taken, and that the employees affected
as a consequence had not been afforded a proper and reasonable

opportunity to express their wishes. A new vote was directed

in this case.
(1) Cannery Vorkers' Union,Local 23728 v Lealand Co.Ltd.,

1 D.L.S.7-12U5,
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In the Ruddy-Freeborn Qo. case, (1) the Ontario Board on

an application for certification of bargainin

Z representatives
directed a vote which showed the petitioner did not have g

majority support of the employees affected. The petitioner
Objected to employer activity during the taking of the vote,

and the Board ordered g hearing. The hearing indicated

employer interference in the taking of the vote, in that
circulars advised employees that by refraining from voting the
employees would indicate that they voted against the union.

The Board ordered a new vote and forbade propaganda or election-
eering by either union or employer until after the election was
held.

If the applicant in the certification of bargaining
representatives can show that the application has the prima
facie support of a majority of the employees affected, the Board
will not ordinarily reject the application follows from Rule 2

of the lWright-Hargreaves case. However, if the Board entertains

a doubt as to the freedom of choice which the employees enjoyed

in selecting bargaining representatives, that is if the trade
union or ewmployees' organization sponsoring the application were
employer inspired, it will in a proper case reject the application.

In the National Paper Goods case (2), the National Board

upheld the judgnment of the Ontario Board in dismissing the
application for certification of bargaining representatives
sponsored by the Employees' Association which was incorporated
by a solicitor who was a director of the company involved and

(1) Int.Union, United Automobile etc.Implenent Workers of America

Local 397 v Ruddy-Freeborn Co.Ltd. 1 D.L.S.7-1255.

(2) National Paper Employees' Assn. v National Paper Goods Ltc.

et al.,1 D.L.S.7-612.




-195-

who acted also as the solicitor of the

both Bdards,

Associaticn before

been elected by g wajority vote. Dissenting members of the
Ontario Board Protested against the Ontario Bogrd even
granting ag appeal in such cageg to the National Board since
they believed doing so in Cases where there wag a patent

infraction of Section 15(1) of the Regulations, would tend

carefully and specifically guarded against by the Regulations."

In the lLcCormick's Limited case (1), the National EBoard

allowed the certification of bargaining representatives re jected
by the Ontario Board because of their finding that the company
had contributed financial and other support to the petitioner

in breach of Section 19(1) of the Regulations. The National
Board found that the practice of allowing vote taking on
company time was of long standing and could not be considered

as discrimination even where employee election officers received
their usual pay. The Board further found that the free use of
company facilities for meetings and social activities although
not common practice in other cases and thereby creating a
presumption of discrimination on the part of the company was
not in this case discrimination since it was long established
practice and free to all. The National Board clinched their
argument by referring to the finding of the Ontario Board that
there was "no deliberate or calculated partiality on the part

of the Company."”
(1) Employees' Assn. of wcCormick's Ltd. v United Packinghouse

workers of America, Local 281, 1 D.L.S.7-620.
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In the Deacon Brothers case (1), before the Rules of

Procedure established in tne Wright-Hargreaves cage the
H

Ontario Board dismigsed the application for certification
of bargaining Tepresentatives on behalf of the intervener
agency because of company domination in itg formation, and
directed a vote with the petitioner's name alone on the ballot.

The Board stated:

"ile are of the opinion that the ‘

pinior employer in this case
has.e;ceeded the limits set by the Regulations for
1§g1t1mate employer participation in the affairs of
his employees."

The same result was found in the National Paver Goods case (2),

and by the Ontarioc Board in the MoCormick's Limited case (3).

In the Belleville-Sargent & Co. case (4), before the

wright-Hargreaves Rules the Ontario Board following the older

rule, stated that it was unwise not to allow both agencies
concerned in the certification process to place on a ballot
to determine the wishes of the employees affected, unless as

in the Deacon Brothers case, unfair practices or a mere shadow

support were found. In this case the employer permitted Guild
organizers to address the employees with a view to sponsoring
the guild, and in doing so the Board believed that the company
was embarking on a course which might lead into "dangerous oaths".
The Board did not propose to see "the hand of Satan" in every

(1) United Garment Workers of America,Local 2530 v Deacon Brothers

Ltd. and Dee Bee Vorkers Agency, 1 D.L.S.7-1123.

(2) National Paper Employees' Assn. v National Paper Goods Ltd.,

et al.. 1 D.L.S.7-1205 (Ont.); also 1 D.L.S.7-612 (National).

(3) 1 D.L.S. 7-1221 (Ontario).

(4) Int.Union United Automobile etc. Implement Workers of America,

Local 426 v Belleville-Sargent & Co. et al., 1 D.L.S.7-1127.




Regulations employers should be wary of interfering with the
organizational activities of their eémployees in any way. The
Board held, however, that nothing the employer had done would
prevent the euployees from e€xpressing their views freely and
adequately by means of the secret ballot. In other words the
employer had not indulged in the "badges of unfair practices"
set out in Section 19, so as to warrant rejection of the
intervener's petition and its non-placement on the ballot in
a vote of the employees affected. (1)

Thus, despite the fact that the Wartime Labour Reiations
Regulations do not necessarily certify an employee agency as
a bargaining representative, the bona fides of the agency
sponsoring the application for certification is important.

This was stressed in the Deacon Brothers case already referred

to and confirmed by the later cases also mentioned.

In the National Paper Goods case (2), the National Board

held that the manager of a company in addressing the employees
to persuade them not to vote for the union was not thereby
seeking to compel them to vote one way or another, and was not

an offence under Section 19(2)(c) so as to warrant the directing

of another vote of the employees on the grounds of intimidation.

In the Selkirk Foundries case (3), the National Board stated

that the charges of unfair interference on the part of the

(1) See also The weatherhead Co.case, 1 D.L.8.7-1129; and Foster—

Wheeler case, 1 D.L.S.7-1133.
(2) 1 D.L.8.7-545; also Toronto Gen.Hospital case, 1 D.L.S.7-5&4%.

(3) Selkirk Foundry workers' Unit v i{anitoba Steel Foundries Ltd.

et al.,1 D.L.8.7-590.
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Company in an election, which were unsubstantiated do not
warrant the taking of another vote especially where the
appellant!s scrutineers had 8igned a certificate that the
ballotting had been conducted in a fair and reasonable
manner and where in any case the ballots objected to could

not possibly affect the result of the vote.

_ In the Deacon Brothers case, the Ontario Board suggested

that there might be some cases where an employee agency
benefitted by employer activities forbidden by Section 19 of
the Regulations would not be barred from proceeding further

in quest of certification. But, in any case, where the trade
union or employees! organization is closely connected with 2nd
dependent on the employer the Board will not even allow the
agency to take part in the ballotting. On the other hand, it
would not appear from the cases considered that employer
intervention to the extent of an offence under Section 19 is
always necessary to warrant the Board in directing a new vote
or in adding the aggrieved party's name to a ballot (1) in every
case. That would appear all the more so since very few if any
applications for leave to prosecute follow cases where

employer interference OT discrimination warranted the Board

to add a party's name tO the ballot.

(1) See The National Paper Goods case, 1 D.L.S. 7-545.
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2. A petition for leave to

prosecute for Violation of the Regulations.

Section U5 of the Regulations states:

shall be instituted except by or with the consent of
the Board, evidenced by g certificate signed by or on
pehalf of tpe Chairman of the Board and in exercising
its discretion as to whether any such consent should
bg g;an?ed, the Board may take into consideration
disciplinary measures that have been taken by an
employers' organization or a trade union or employees'
organization against the accused."

Under Section 5(1) and 5(2) of the Regulations dealing
with the certification of bargaining representatives the
intention is clear in regard to the choice of bargaining
representatives - that choice must be made by the employees
themselves. Section 19 of the Regulations, in aid of free
and untrammelled selection thereof, nrohibits an employer
from engaging in certain activities tending to impede a free
expression of opinion thereon on the part of his employees.
These nrohibitions are not an end to themselves; they are
ancillary to the provisions of the Regulations relating to
the choice of bargaining representatives.

The Regulations under Section 19 specifically prohibits

not only domination and interference of the employer during

the formative stages

Wfinancial or other support" as well.

- 3 " nS
intimidation from threats %o compulsion of "any other mea

whatsoever" is also prohibited.
19 is wide enough %0 comprehend any form of employer inter-

ference in the organizing and administration of labour

organizations.

Acts prohibited under Section 19 become offences under

of labour organization; but also prohibits

All forms of industrial

Thus, the language of Section



case may be. There is no authorization to grant specific
performance under the Regulatione, and in no cage may
prosecution be undertaken for a breach thereof without the
consent of the Board. (1)

The duty of the Wartime Labour Relations Board under the
Regulations in a case where consent is sought under Section L5
for leave to prosecute for an offence is in all cases, excent
those enumersted in Section 25, to decide whether a primg
facie case is made out. If so,consent is granted as of course.
There is no need for the Board to hold g hearing, investigate,
or make formal findings in order to fulfil its duty under
Section 45; and in any case the Court before which the case

is tried is not bound by any findings of the Board.
In the Joseph Stokes Co. case (2), the National Board stated:

"In our opinion it is the function of the Court which
deals with the charge to determine the merits of the
prosecution and we do not consider that the Board on
an application of this nature is required to take
evidence on or pass on the merits of the case in
anticipation of the decision of the.Court nor is an
inouir} for this purpose necessary 1n ordgr to @199039
of the application. As long as the Board is satisfied
that the matter involved is of a serious nature and
that the nrosecution is not merely of a frlvqlgus or
vexatious nature, it is warranted, in our opinion in
giving its consent to prosecut}on; or as epecif}cglly
provided in Section 45 it may in making its decision
take into consideration the extent of disciplinary

measures already taken against the accused."

(1) International Association of Machinists,lLodge 712 v Noorduyn

Aviation Ltd., 1 D.L.8.7-566.
ited Blectrical, Radio &
'2) Joseph Stokes Rubber Co.Ltd., v United Ele

Machine Workers of America,Local 523; 1 D.L.S.7-601.
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It might be noted here that every P€rson, trade union or

a88001at10n whether of employers or employees, to whom an

order is 1ssued must obey such order under Section 25 of the
Regulations. It is further provided under Section Uk that
évery person is a party to an offence who actually commits
it, who does any act for the purpose of aiding, abetting,

counselling or procuring in relation thereto.

In the National Paper Goods case (1), the Ontario Board

while stating that it was not called upon to decide whether
there actually was a violation of Section 19(2)(c) of the
Regulations in statements made by the employer, found that
the statements were objectionable to an extent necessary to
warrant calling for a new vote of the employees affected. The
National Board, on appeal,(2) held that the statements were
not compelling enough to allow of prosecution under Section
19(2)(c) of the Regulations, nor to warrant the taking of
the vote directed by the Ontario Board.

In the case of Toronto Electric Commissioners (3), the

Ontario Board granted leave to prosecute in a case where the
Commission by requiring three of its employees to becomg
members of the intervener agency, did, with a view of compelling
them to join a trade union, use coercion contrary to the
provieions of Section 20(1) of the Regulations; and the nroviso
of Section 19 was not applicable as an excuse in this case.

(1) National Paper Employees' Assn. v National Paper Goods Ltd.,
1 D.L.S.7-1163 (Ontario) February 7,1945.

et al.,
(2) National Paper Employees' Assn. vV National Paper Goods Ltd.,

1 D.L.8.7-545 (National) March 13,1945,

et al.,
(3) Int.Brotherhood of Electrical Workers,Local 636 v Toronto

Electric Comuiggioners et al.,1 D.L.S8.7-1248 (Ontario) July 3,19U6.




Further, since the Tequirement of membership in the inter-
vener could not be supported under Section 20(1) of the
Regulations, such conduct amounted to an interference with
the formation of the petitioner union; within the meaning of
Section 19(1); and again, the Commission Violated the
provisions of Section 19(2) of the Regulations in seeking by
threats of dismissal ang actual dismissal to compel three of
its employees to refrain from continuing to be members of
the petitioner.

In the Southam Press Oase (1), the Ontario Board granted

leave to the union concerned to institute a prosecution

against the Southam Company and H.8.Southam for violation of

Section 19 of the Wartime Labour Relations Regulations.

In an advertisement in the Ottawa Citizen of June 15,1946,
the Company stated that it had definitely broken with the
international headquarters of the International Typographical
Union in Indianapolis and would re-hire its striking
employees only on the condition that they tear up their union
cards. It further urged the local union to make a complete
severance from the International. The Ontario Board declared
this action to be a clear interference with the administration
of a trade union. A general intimation to the whole world that
unionists need not apply for work, in particular, constituted
a refusal to employ members of a trade union under Section
19(2)(a). There was a further inference from the advertisement,
namely, that abstention from joining a union or from continuing
to be a member of a union was a condition of continued
employment for those currently working in the plant. This, the

(1) Int.Typographical Union & Ottawa Typographical Union 102 v

8outham Co. et al., 1 D.L.S.7-1292 (Ontario) January 7,1947.




exercising his right to union membership, and whicp outlawvs
attempts by an employer to Compel employees to abstain from
joining or continuing to be g member of a ynion.

Leave to prosecute under each s8ub-section of Section 19

was accordingly granted.

In tpe Steel Company of Canada case (1), the Ontario Board
found that the Company prevented an erployee from continuing
as a temporary junior melter after it was learned that he had
become a member of a trade union. The union concerned
petitioned for leave to institute a prosecution for an
alleged violation of Section 19(2) (c) of the Regulations. Tne
Company contended that this workman was not an erlployee under
the Regulations because of the confidential and supervisory
nature of his work; and had been excluded from the unit
Ccertified originally under the Ontario Collective Bargaining
Act,l943, because of the supervisory nature of his employment.
Supervisory duties not being mentioned in the Regulations as
a ground of exclusion and the employee in question not having
authority to employ or dismiss, any limited supervisory duties

remaining were not considered sufficient to bar him from being

an employee. The Company's case, thus resting on confidential

status of the workers and the Board finding that supervisory

duties were not in all cases conclusive refused to grant leave

to prosecute.
(1) United Steel liorkers of America v Steel Co.of Canada,l D.L.S.

7-1297; see also The National Paper Goods case, 1 [L.L.S.7-11673.



of the Regulations. The offence is the Compelling. for

example, of any euployee, and g trade union magv apply even
though the employee in question is not numbered among its

nmembers.

In the Linneapolis Honeywell cage (1) a unionist was

dismissed for "insubordination", due largely to the failure

of the Company to give adequate instructions. The Board, however,
would not grant leave to prosecute for violation of Section 19(1)
and Section 19(2). The Board, however, urged that efforts toward
industrial harmony be undertaken,

In this case, the usual method of imparting Company
instructions to employees, namely, through foremen, was not
followed. An order was posted on the wall, which the employee
read, but which he failed to follow for various reasons. As a
result he was urged to resign, refused, and was finally
dismissed, after an argument. The union aoplied for leave to
prosecute, and was refused, since the "onus of proof" was not
satisfied that the Company in dismigsing the employee was

guilty of infringing the unfair practices provisions of

Section 19 of the Regulations.
In commenting on the case the Board stated that it held

no brief for the employee, but felt that the Company policy
of industrial relations was lax and tended to bring about
such instances where it was not unnatural for a union or an

employee to consider that discrimination for union activities

(1) United Steel VWorkers of America v liinneapolis Honeywell

Regulator Co.,1 D.L.8.7-1299 (Ontario) January 29,1947.
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was practiced. In any Case, the Board concluded:

“ - . 3
Sﬁ;? %ondltlons are the stuff of which industrial
8T, rather than industrial narzony, is made "
)

even though in thig cage & Violation had not been indicated.

The National Board in the Joseph Stokes case mentioned

that it was the duty of the Board on apolication for leave
to prosecute under Section 45 to grant such leave if a
orina facie case were made out. The similarity of tue
Board's duty with that of a prelizinary hearing under the
Criminal Code is further indicated by the judgment of the

Ontario Board in the Steel Co.of Canzda case which stzted

that any verson may institute an action for leave to prosecute
under Section 45 of the Regulations. The Ontario Board in the

National Paper Goods case (1), spoke as if "mens rea" were

necessary in tne offender to create grounds for leave to
prosecute for an offence. However, the cases as summarized in
the paragraphs immediately preceding would seem to indicecte
that both the National Board and the Ontario Board tend to
require that the vetitioner under Section 45 make out more

than a »rima facie case. In the ..inneapolis :oneywell case

the Ontario Board stated that the "onus of proof" was not

satisfied, in the Steel Co.of Canada case the Ontario Boarc

stated that "there has been no suggestion in these proceedincs
that the Company has acted otherwise than in good faita", in

the Backstay case (2), the Ontario Board adjourned its decision

in the case of a petition for leave to prosecute under Section 45

for two weeks to enable the employer to comply with the Resulations,

thug forestalling prosecution at its discretion. The National Board

ner Employees' Assn.v National Paper Goods Ltd.,

(1) National Pe
et al., 1 D.L.S. 7-1163. o
(2) Int.Union United Automobile etc .liorkers, Local 195 v Zacxstay

8tandard Co., 1 D.L.S. 7-1233.




lenient with the émployer. (1)

(b) Under Section 20:

Eggegggﬁ to Jjoin a prgde union or employees! organizatiSR,
: Clon or intimidation of any kind, but thig

(2) Except with the consent of the employer, no trade union
or emp}oyees' OTganization, and no nerson authorized by
the union or employees! organization to act on its
behalf, shall attempt, at the €mployee's place of
emopl oyment during his working hours, to persuade an
euployee to join the trade union or employees' organization.

(3) No trade union or euployees' organization and no person
acting on its behalf shall 8upport, encourage, condone
O engage in a "slowdown" or other activity designed to
restrict or limit production; but this provision shall
not be interpreted to limit a trade union's legal right
to strike and g thing required by g provision in a
collective agreement for the safety or health of the
employees shall be deemed not to be a "slowdown" or
designed to restrict or limit production.

(4) No trade union or employees' organization, and no person

acting on its behalf, shall participate in, or in any
way interfere with, the formation or administration of

an employers' organization."
The general statements made in regard to Section 19 are

apvlicable to Section 20; they are applicable too, to applications

for leave to prosecute under Section 45 for a breach of any

other Section of the Regulations.
Section 20 of the Regulations will be dealt with briefly,

as Section 19 was vnreviously in relation to certification and

prosecution processes.
(1) National Paper Employees' Assn. v National Paper Goods Ltd.,

et al., 1 D.L.S.7-545 (National) ilarch 13,1945,



the part of the eaployer. Ir tae

Sylvia Hotel case, (1) the Quéstion at issue concerned the matter
of employees Organizing during working hours, contrary to
Section 20 of the Regulations. The British Columbig winister

of Labour certified the bargaining Teépresentatives without g

vote., and the National Bogrd refused to disturb the certifica-

at the earlier hearing. In the Fruehauf Trailer case, (2) the

Ontario Board directed g neéw vote where the petitioner had
improperly ascribed reasons to a decision of the Board not to
place the intervener on the ballot, and such misrepresentations
were cCalculated unjustly to influence the result of the vote.

In,regard to a petition for leave to prosecute for a breach
of Section 20 of the Regulations, the Board in directing the

new vote in the Fruehauf Trailer csse stated that such actions

by the petitioner might well merit remedial action by the Board,

in a proper case.

(c) Prosecution under the Regulations:

The legal status of a collective agreement under Order in
Council P.C.1003 is not a full legal status. In Sweden in 1928
A Labour Court proceeded to interpret and declare the lew as
found in collective agreements based on previous jurisprudence
built up from decisions of the ordinary courts in labour disnsutes.

(1) Sylvia Hotel Ltd.and Sylvia Hotel Employees' Organization v

Local 224 Buildings Service Employees' Union,1 D.L.S.7-643.

(2) Int.Uniop United Automobile,etc.,luplement lorkers v Fruehauf

Trailer Co., 1 D.L.S. 7-1268.8ee also Davis Leather Co. cese

¢.C.H.10,491 (L.L.R.) (Ontario) February 18,1947.



This has not been so in Canada and there is no declaration in
the Regulations giving collective agreements status with the
regular courte. In fact Collective agreements only conme before
the courts after consent has been Obtained from the Board under
8ection 45 of the Regulations. Nevertheless the parties are
prohibited by the Regulations from going on strike or lockout
during the term of the agreement and also to fulfil the agree-
ment according to decisions undef the grievance procedure
provided. The administrative machinery to initiate action if
need be to enforce fulfilment of the agreement are the Boards,
National or Provincial. If the prooer Board sanctions leave to
prosecute, penalties under the Regulations may be imposed by
the ordinary courts.

There have been relatively few cases of prosecution before
the ordinary courts for breach of the Regulations. Conseguently,
the legal status of collective agreements under the Regulations
is more variable than that of an ordinary contract at couamon
law. The‘Board has declared that once a prima facie case is
made out for prosecution, the duty of the Board is to grant
leave to prosecute in all cases except those under Section 25.
Despite this declaration petitions for leave to prosecute
under Section 45 have been few, since the Board usually finds

(1) The Government of Labour Relations in Sweden,J.J.Robtins.,P.192 ff;

The Swedish Collective Bargaining System,Paul H.Norgren, P.249 ff;

1944 Canadian Journal of Economics and Political Science,

WThe State and Collective Barzaining!, H.A.Logan, P.U420.
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a way %o forestall prosecution proceedings.(1) The result nss

been that collective labour agreements are still very nmuch

apart from ordinary agreeuents in legal status.

Chapter IX: Discretion of the Board under the Regulations:

(a) Introduction:

In a previous part of this thesis the scope of the
Regulations and the limitations thereto were considered. In
a general way, the authority of the %“artime Labour Relations
Board was limited to certain situétions, to specified
functions; while at the sanme tinme general procedure for
performing these functions was sugges ted.

The Wartime Labour Relations Regulations provided for the
creation of a National Wartime Labour Relations Board and
Provincizl Boards. The Boards so established are administrative
authorities and to the extent that they exercise "unfettered
discretion” are not ordinarily subject to ordinary Courts of
Law. To the extent that the process leading up to the order
involves any objective standard of comparisons however, such
order may be questioned by the ordinary courts through the
mediun of one of the common law writs, in a proper case. In
both cases, legislative or quasi-judicial, the order arrived
at may again be cuashed if ultra vires or contrary to "naturcl
justice". With the exception of the process under Section 25

of the Regulations the function of the Board apnears to be

purely administrative, that is legislative or gquasi-judicial

and any standards followed are of its own creation. In the

case of decisions under Section 25 the Board's duty may take

(1) Int.Union United Automobile etc.Implement iorkers Local 195

v Backstay Standard Co.Ltd.,1 D.L.S.7-1233.
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on more of a common lagw Judicial nature, because of the

finality of the finding of the Board and itg adoption as
such by a Court of Law.

The Regulations were €nacted in 194y by Order in Council
under the VWar Meaéures Act during g5 war emergency. The
Preamble to the enactment nmade it clear tnat the purpose was
to make better relations between employer and employee, as a
matter of Govermment policy. A guestion isg increasingly
arising in interpretation of this type of legislation as to

how soon the rule in Heydon's case (1) will supplant the

literal rule. The judgments of the Ontario Board as previously
pointed out would appear to follow a liberal interpretation

as compared with the stricter interpretation of the National
Board. In any event the decision on doubtful points will allow
for "unofficial® notice of things outside the bare words of
the Order in Council. The practice of the Ontario Board is

in accordance with Section 15 of the Interpretation Act,
R.8.0.1927,0h.1 which specifically directs that every Federal
Act be interpreted according to the spirit of the Act. The
National Board itself has gone so far as to state that in the

interpretation of the Regulations their purpose and object

must be kent in mind.(2)

(b) The Discretion Vested in the Board:

Tne field of labour relations is too vast and intric:te,
and too involved with "human relations" to -enable leczislators
to set uo porecise and unalterable rules of administration to

(1) Co. 7B (1584).

(2) Western Canada Firebosses Assn. V Crow's Nest Pass Coal Co.

1 D.L.S.7-535 (National) February 1,1945.



govern the Board which hag been e€nirusted with

responsibility of Carrying out tne Work of the Order in

Gouncil. The powers of the Board are not sharply defined;

rather they are Sutlined, and each has a nimbus of "discretion!

that serves to enlarge its regs] meéaning and extent,
The nature and extent of the discretion vested in the
Board under the Regulations is not definite. It is.revealed
somewhat Objectively in the rulesg established by the Board
and in "orinciples" stated in particular casges. The judgments
of the Board under the Regulations areé rore in the nature of
court decisions than were decisions under the National var
Labour Board. (1) However, except possibly in relation to
judgments under Section 25 of the Regulations, the Board may
not be bound even by such "precedents" ag it may itself seenm
to establish when such precedents in particular cases hamper
the Board in carryine out its duties under the Order in Council. (2)
In the process of certification of bargaining representatives
under the Regulations the Board early laid down g standard
process for satisfying itself as to the nroper choice of the
employees affected.(3) These rules, however, have been changed
from time to time by the Board in its discretion or latitude
in distinguishing decisions. For instance, the exceontion to

the "six months" rule in the .iright-Hargreaves case which makes

: , N .
it inagpplicable to cases where no vote nad previously been taxen, (4)

(1) Ford lLiotor Co.of Canada v Int.Union United Automobile etc.

Implement Workers Local 144 1 D.L.s.7-522.
(2) Retail Clerks Int.Protective Assn.Local 8320 v Shop-Easy

Stores Ltd.et al., 1 D.L.S.7-555.
(3) The Wright-Hargreaves case,l D.L.S.7-542.

(4) The Northern Shirt Co.case, 1 D.L.S.7-59k.
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appear to be quasi-judicial. It hag a wide discretion combined
with a leaning towards the building up of a system of case
decisions or precedents. For instance, in a cage not
specifically covered by the Regulations, the Board can make
general rules of coverage and proceed in a certain direction
for a time, and later the Board may change the rule in
question and proceed on another course.(4) In cases
specificglly covered by the Regulations the Board tends to
follow "precedent" previously established, as in the case

of an ordinary Court.

As previously mentioned the National Board favours a
literal interpretation of the Regulations while the Ontario
Board favours a liberal interpretation. This distinction is
most clearly shown in the interpretation of the term "employee"

under Section 25 of the Regulations.

(1) Brothernood of Railroad Traimnmen v New York Central Railroad,
1 D.L.S.7-582; see also Honeysuckle Bakeries case,l1 D.L.S.7-593.

United Steel Workers of America,Local 3493, v John East Iron

(2)
Works Ltd., 1 D.L.S.7-587.

(3) The Breithaupt Leather Go.case, 1 D.L.S.7-1218.
(4) Quebec Federation Professional Employees, Unit No.3 v Bell
Teleohone Co.of Canada, 1 D.L.8.7-634; cf.,C.C.H.10,419 (L.L.R.)
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The Regulationg define "employee" ag "a person employed

by an employer to do gkiljed Or unsgkilled llanual, clerical

or teChniCal Workt LI " Tne WOI’ds "employed" and “emoloment“,

are not defined and the definition of "employer" is of no

assistance.

Two views as to the Ccoverage of the ternm "employee" under
the Regulations may be noted here:
1. The view of the Ontario Board.

2. The view of the National Board.

1. The view of the Ontario Board: A wide and liberal view in

line with the spirit of the enactment and the purposes sought
%o be accomplished. According to this viewpoint the scove of
the term "employee" must be ascertained not by reading the
definition section alone but by reading that section in
relation to the Regulations as s whole. If the Regulations
were meant to be narrowly interpreted in the common law
master-servant approach there would be no need to give the
Board final and conclusive authority under Section 25(1)(a)
to determine whether a person is, for the purposes of the

Regulations, an employee. Section 25(1) contemplates, in its
five sub-gsections, the exercise of discretion by the Board in
a quasi-judicial manner. If it were otherwise and the function
of the Board were purely judicial according to the common law
standards of the master-servant relationshiv in tort, then the
draftsmen have conferred on the Board and denied to the Courts

the judicial function of interpreting the meaning of the ternm

"employee" - a position which may well be constitutionally

untenable.
The function of the Board is quasi-judicial, rather than
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strictly judicial according to common law standards. 1In
exercising its discretion in this regard, the Board muet
consider whether the pergong c¢oncerned in the particular
case are among those who, to paraphrase the wording of the
Preamble to the Regulations, should collaborate with their
employers for the advancement of the enterprise in which tney
are engaged; should freely discuss matters of rmutual interest
with their employer; should settle their differences with
their employer by peaceable means; and should be free to
organize for the conduct of negotiationsg with their employer.

In short, according to the interpretation of the Ontario
Board, the Board must be permitted to refer to the material
facts and substance of the employer-employee relationship in
a given case, bearing in mind the purposes for which the
Regulations were enacted. This approach goes far beyond a
consideration of the bare words of the Regulations, and oveyond
a reference to words or phrases which have acquired a more or
less standardized meaning. The scope of the term "employee’,
according to this view, is as wide as under the Wagner Act in

the United States, whicn was defined thus:

WaAs used in the Act the term embraces 'any employee',

that is all employees in the conventional as.well as

the legal sense except those by express provision .
excluded. The primary consideration 1n thg qe§erm}nat10n
of the applicability of the statutory definition is
whether effectuation of the declared policy and pur%oses
of the Act comprehends securing to the individual % e"(l)
rights guaranteed and protection afforded by tne Act.

The industrial unrest which the Regulations are designed

to nitigate may logically include persons who are for other

(1) Seattle Post Intelligencer case (1938) 9 N.L.R.B. 1262.




Ontario Board in the Canada Coal cage (1), thus:

"It is our opinion that th inj
r e definition of "employee" i
the Regulationg taken together with the powegs gontaiged

in Section 25(1)(a) ig of
in the Wagner Act'ﬂ as wide scope as the definition

2. The view of the National Board: 4 strict and narrow view

in line with the common law relationship of master and servant.
According to this viewpoint the term "employee" should be given
its normal and natural meaning, the meaning it has in ordinary
usage. The power conferred on tae Board under Section 25 of

the Regulations to determine finally whether a person ig an
employer or an employee does not qualify the ordinary meaning
of the terms. The jurisdiction given the Board under Section 25
is to determine a matter 6f fact, and any decision of fact
must be consonant with the law. There is no suggestion that the
Board has an overriding discretion in determining whether a
person is an employee.

Thus, according to the view of the National Board an
"employee" under the Regulations is a person whose services
are used and who is kept at work by another; personal effort
at the direction or under the supervision of another is always
implied.

The general rule of statutory construction is that a word
is to be given its literal meaning unless such construction

(1) Coal and Ice Drivers and Helpers, Local 352 v Canada Coal Ltd.,

1 D.L.S. 7-1269 (Ontario) November 27,1946. See also The

Spruce Falls Power & Paper case, 1 D.L.S.7-1301.




giving the term "employee" g meaning different from the one
it enjoys in ordinary usage. The modern termg "employee" and
"employer" are the equivalent of the basic English terms
servant and master and in the absence of a contrary intention
clearly indicated in the Regulations it must be assumed that
the draftsmen had these terms in mind. Throughout the common
law a servant is deemed to be one who is subject to the
supervision of Lis master as to the manner in which he does
his work.

The view of the National Board is set out in its decision

on appeal from the Ontario Board in the Canada Coal case.(1)

The National Board overruled the Ontario Board and ield that
an independent truck driver who operates his own truck is not
an employee under the Regulations, since he is usually workiny

but a short time for any one company and is not sufficiently

under the control of any one employer to be deemed an employee.

The other matters dealt with under Section 25 of the

Regulations have not had a long history of interpretation under

the common law. Consequently, the Board in dealing with the

matter of bargaining in good faith, appropriate bargaining unit
and the others must work out and develop a procedure of its own.

Whether administrative interpretation definitely based on

precedent will finally energe ig not yet definitely known as

development is still going on.
(1) Coal and Ice Drivers and Helpers, Local 352 v Canada Coal Ltd.,

¢.C.H.10,503 (L.L.R.)(National) March 4 1947.




The admlnistrative discretion O0f the Board is illustrated

under Section 45 in Teégard to congent to prosecution for an

offence under the Regulations. Penalties are orovided for

offences under the Regulations, for example, refusal to carry

out an order, interference witn & trade union
M

striking. Such

The Board has discretion in granting consent. The National

Wartime Labour Relations Board hag stated in this regard:
"As long as the Board 1s satisfied that the matter
involved is of a serious nature and that the
prosecution is not merely of a frivolous or
vexatious nature, it is warranted, in our opinion,
in giving its consent to prosecution; or as
specifically provided in Section 45 it may take

into consideration the extent of disciplinary
eéasures already taken against the accused." (1)

In view of the policy of the National Board in particular
to endeavour to forestall prosecutions before the ordinary
Courts nothing very definite as a procedure of precedents

has emerged.

(c) The Nature and Extent of the Board's Discretion:

(1) Limits imposed on the discretion of the Board

There may be three types:

(i) Legislative restrictions:

The discretionary power of the Board is specifically
1imited under Section 24(7) where the procedure of the Board
mist in all cases allow an opportunity to all interested parties
to present evidence and make representations; Section 27 gives
instances where the approval of the Linister of Labour is

(1) Joseph Stokes Rubber Go.Ltd. v United Electrical, Radio &

Machine Workers of America, Local 523, 1 D.L.8. 7-601.
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require
quired to make Tegulations; Sectiop 31(5) specifies tnat

the procedure of the Board must conform to "natural justicet;
and Section U5 provides that the discretion of the Board in |
granting permission to Prosecute for an offence may be

exercised subject to the disciplinary measures already taken.

(ii) 8Self-imposged restrictions:

If the Board had definitely ruled that all supervisory or
disciplinary persons were beyond the scope of the Regulations
that would have been an exercisge of legislation pure and
simple and not of discretion since it would not have been in
relation to any particular case before the Board. The Board,
for example, in dealing with particular cases may exclude
persons of a supervisory or disciplinary nature according to
rules of procedure which are being developed by the Board itself.

(iii) Restrictions imposed by the Court:

Prosecution for offences under the Regulations is a duty
of the ordinary courts. To date few if any cases have been
carried to their conclusion in the courts. In such prosecution,
however, the court could legally interpret relavent provisions
of the Order in Council and decide whether the Board had
exercised a legitimate power. The matter of discretion might
also come up in a case where an order of a Board was

challenged as being ultra vires.

(2) Discretion in relation to specific provisions:

Subject to any definite procedure prescribed or developed

by the Board itself, the Board has a discretion for example,

sections of the Regulations:

under the following
n in deciding whether

gection 7: The Board has a discretio

jves have been regularly and properly

bargaining representat |
ining unit is appropriate.

elected or appointed and that the barga
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The certification under S8ection g ig mandatory

Section &: In specifying tne Pargaining unit the Board

"is not limited by the expresged words of either the union

or the employer".(1)

Section 19: The Board holds itself and not the employees

responsible for estimating the influence that the employer
may have exerted over employees during their organizgtion.

Section 20: The Board here too estimates the influence

0of coercion or interference of one employee over another in
trade urnion activities.

Section 24: The Board has a discretion in relation to

acceptable evidence.

Section 45: The Board has a discretion with regard to

consent for leave to prosecute for an offence under the

Regulations.

Section 25: The Board here, however, has more of a

Judicial function than a discretionary one since its finding

is final and conclusive and binding on the ordinary courts.

In regard to the interpretation of the terms "employee! and
"employer" the National Board definitely follows tne comuon

law prototype. In regard to tae interpretation of the otner
termg the National Board has not as yet developed a definite
procedure; the various appropriate bargaining units would
appear to be as literally defined; bargaining in good faith

has not been defined beyond a decision that absolute refusal

of an employer to meet with his employees constitutes a failure
to bargain in good falth; employer and employee agencies and
collective agreements have been definitely defined in practice.

(1) The Star Publighing Co. case, 1 D.L.8.7-552 (National).
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(3) Decisiong of the Board:

In general, Boards under Order in Councij P.C.1003 are not
courts; rather they are administrative or quasi-judicial bodies,
séparate from the hierarchy of courts. There is thue no appeal
from the 3#d8ment of the Board under the Regulations to any
ordinary court. As pointed out before, however, common 1aw
prerogative writs may exercise control over that part of the
machinery of the Board which partakes of s judicial nature.

The ordinary court cannot require the Board to take a vote
&8 a means of satisfying itself that bargaining representatives
have been properly chosen under Section 7 of the Regulations;
This function of the Board is purely discretionary. The Board
however may be compelled to exercise its discretion in one way
or the other.

Under Section 25 of the Regulations since the Board perfornmsg
a definite judicial function its judgment is subject to review
by the ordinary courts; this is especially true in regard to
the interpretation of the term "employee".

The wide discretion given the Board under the Regulations
and the imrmunity from the ordinary courts makes for a speedy
process in the settlement of disputes. At the same time the
National Board is in a position to work out a definite
jurisprudence of its own, especially since it must grant leave

to prosecute for offences under the Regulations.

(4) Precedents of the Board:
The Board under Section 27(1) may make regulations necessary

to enable it to discharge its duties.

In general, the Board must decide in each case what

constitutes an appropriate bargaining unit, and almost individually

what workers may claim the benefit of the Regulations. This duty
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does not favour the development of absolute and fixed
precedents; one of the reasons for the development of
administrative Boards was to get away from the fixed
precedents of the ordinary courts.

However, even though the Board in each cage decided
on its own particular facts, it is unlikely that any such
human institution could function long without developing
in the course of time some grooves or patterns of conduct.
But, we rmust be forewarned againgt the tendency to erect
symmetrically perfect theories which have no relation to
reality.

For the most part patterns emerge slowly. In the
beginning, the Board might rely on two empirical forms of
guidance as it groped its way toward a policy of its own.
The experience of similar Boards in the United States and
Canada and the voluntary forms and patterns established by
labour organizations in existence in particular plants and
in industry generally in Canada are the basis upon which, in

general, precedents of the Board are being developed.

(d) Discretion of the Board and Desireg of the Parties:

The question as to what extent the Board responds to the
degires of the employees or employers in carrying out its
duties under the Regulations will be dealt with under three
headings:

1. Opportunity to claim or waive bargaining rights.
2. Deteraination of an appropriate unit.

2. Choice of bargaining representatives.
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1. Opportunity to claim or waive bargaining rights:

No specific provigion in the Regulations covers, Or
recognizes, the contingency that employees may not elect to
exercise the right of choosing bargaining representatives,

a pre-recuisite to certification and collective bargaining,
in most cases. In general, it is the empioyees who take the
initiative in collective bargaining; the employer may,under
the provisions of Sections 15 and 16, exercise rights in
this regard where an agreement is in existence.

There is no provision for a "run-off" vote to determine
whether the employees favour collective bargaining. The Ontario

Board in its judgment in the Wright-Hargreaves case, November 15,

1944, directed a "run-off® vote where neither union on the
previous vote obtained a majority; the Ontario Board felt that
since an overwhelming majority of the employees concerned
favoured collective bargaining it was only just to hold another
vote with but one name on the ballot, that of the union holding
the majority over the other in the previous vote, in order to
gsee if the employees would rather forego collective bargaining
than bargain through the sole union on the ballot. The National
Board, on appeal, stated, in overruling the Ontario Board:

"In our opinion the proper purpose of the vote is not

to ascertain whether each employee is so committed to

tne union of his choice that he would rather forego

the privilege of collective bargaining than bargain

thirough the other union. The purpose of the vote is

set out in Sections 5 and 7 of the Regulations...... L

The National Board in the Shop-Easy 8tores case (1), April 10,

1945, stated:

W ...the National Board does not feel that a "run-offH
vote is consistent with the Regulations."

(1) 1 D.L.8. 7-555.
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Thus, the Wartime Labour Relations Board has decided that
it is not its function to hold elections to decide whether
employees desire individual rather than collective bargaining.
Indirectly, the Regulations may determine the wishes of the
employees in that regard in the case of a vote where a majority
of‘the employees affected vote for one union or on the other
hand, in the case of a vote with two names on the ballot where
the combined vote is less than one half of the employees concerned.
In no case d9 the Regulations require an unwilling majority of
employees to bargain through representatives.

2. Determination of an appropriate unit:

Section 25 of the Regulations gives the Board final juris-
diction to determine an appropriate bargaining unit.

The National Board in the Star Publishing Co. case (1),

darch 27,1945, stated:
HThis Board is of the opinion that in fixing the unit
of employees appropriate for collective bargaining,

it is not limited by the expressed wishes of either
the union or the employer."

Under Section 5(4) of the Regulations; "if in accordance
with established trade union practice! the majo;itj of a craft

belong to a separate union, that union may appoint or elect

bargaining repregsentatives. This specific reference to the

wishes of the employees might by implication prescribe the
digcretion of the Board in the case of all employees under

the Regulations. This would appear to be the view of the

in the Wright-Hargreaves case,

Ontario Board, as set out

July 18,1944, thus:

WIpn the case of employees who
nhas separate organization ac

belong to a craft which
cording to established

(1) 1 D.L.S. 7-552.
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trade union practice, the position isg clear; the

Regu}atlons are silent as to the princivles

applicable in other cases. However, some assistance

is to bg derived from the very fact that the

Regulations have gone to considerable lengths to

protect craft groups. It may reasonably be inferred
from phpse provisions that the legislators intended
the wishes of the employees themselves to be
permanent unless overborne by other congiderations
of great weight. Indeed, such a construction would
be no more than a legislative recognition of the
well established facts of industrisl organizagtion;
any other construction would but defeat the very

purpose which the Regulations were designed to secure.'

In so far as the inclusion or exclusion of individuals
is concerned, the National Board would aporly the common law
master-servant approach,according to a strict interpretation.
In regard to the carving out of particular units from the
whole group the National Board in practice is not governed
by the wishes of the employees concerned, where there is no
craft unit involved. (1)

The National Board, in the development of a procedure for
determining appropriate bargaining units under the Regulations,
would gppear to have some authority to officially take notice
of industrial practice. The Board, however, holds that it is
not strictly limited to this practice; apparently considering
that the units defined by the words of Section 25 have not
acquired judicial meaning to the extent accuired by the term
"employee'. The wide interpretation of the Ontario Board here,
as in the case of employees, must give way to the narrower

interpretation of the National Board.

(1) David Spencer Ltd.v Retail ieat Employees' Federal Union,

Local 222, 1 D.L.8S.7-671.
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3. Choice of bargaining Tepresentatives:

The desires of the mgjority of employees concerned is
decisive in choosing bargaining representatives for an
appropriate bargaining unit. The bargaining representatives
properly appointed by the employees or appointed or elected
by the union concerned become the exclusive bargaining
representatives of the entire group - majority and minority.
In respect to representation tne desires of the minority are
subject to the desires of the majority. The Board has a
discretion as to the particular procedure taken in certain
cases, but the choice of bargaining representatives is for
the employees in any particular case, subject to the Board's
discretion as to the unit for which they are to serve.

The National Board in the Honeysuckle Bakeries case (1),

August 9,1945, stated:
Hie are of the opinion that, in order to properly fulfil
the intent of the Regulations, a vote of the employees
should be taken whenever there is any doubt as to the

wishes of the employees as regards bargaining
representatives or as to discrimination being practiced.

]
Sections 5-7 of the Regulations make it clear that the desires
of the employees govern the Board in the certification process,
the agency having the majority support of the employees affected
is the bargaining agency for all the employees concerned.

The Board under Section 7 has authority to determine a

procedure by which the wishes of the employees may be truly

agcertained. Tne rules laid down 1in the wright-Hargreaves case

and later varied from time to time constitute the Board's

procedure in this regard.

As in the case of the determination of an appropriate unit

(1) 1 D.L.S.7-593.
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the wishes of the employer are negligible in regard to the
choice of bargaining representatives under Section 7 of the
Regulations. (1)

When the Board is in doubt as to whether a union or an
assocliation is a majority one, a vote is usually taken in
order to0 assist the Board in its function under Sections 7
and 8 of the Regulations.

A question will arise ae to the choice which should be
offered the employees on the ballot. The Board must look at
the history of collective bargaining in the particular plant
in such a case. The first question to arise will be that of
deciding whether the application for certification is in
order, for example, to determine in the case where there is
an agreement in existence if that agreement has run at least
ten months. The second question will be to determine if the
bargaining representatives are properly sponsored and chnosen.
This investigation will include a determination of the
status of the employee agency as well as the regularity and
validity of the choice of bargaining representatives. In
regard to the latter, the procedure approved by the liright-

Hargreaves case requires a vote if there is a doubt.

The form of the ballot in a vote under Section 7 varies.
Usually the petitioner is the only name on the rtallot; if,
however, the agency holding the present agreement intervenes
the name of that agency should also appear on the ballot,(2)

(1) The Searle Grain Co. case,l D.L.8.7-570, (National) iay 22,1945,

(2) New York Central Railway case, 1 D.L.8.7-582.
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and even if that agency does not intervene, the Ontario Board
has placed the name of that agency on the ballot.(1)

If, agailn, the agreement has run its course and the agency
party to the agreement has lost interest in the employees and
made no effort to renew the agreement or, if the agency has
gone out of existence, the name of the agency would not be
included on the ballot with the petitioner unless actual
intervention took place.(2) lihere discrimination against the
petitioner is shown on the part of the employer, a vote may
be taken even where a prima facie majority does not exist.

The rules in regard to vote taking were first set out by

the Board in the Wright-Hargreaves case as mentioned before, (3)

but may be varied if proper evidence of unfair practices is
presented.(4) The majority must consist of a majority at the
time of application;(5) a change in the size of the unit after
a vote is ordered does not warrant a refusal to certify,or tue

direction of a new vote. (6)

(1) Canadian John Wood Co. case, 1 D.L.8. 7-1212.

(2) The Breithaupt Leather case, 1 D.L.S. 7-1218.

(3) 1 D.L.S.7-5u2.
(4) The Foster-Wheeler case, 1 D.L.S.7-1133.

(5) Lockport National Sea Products Ltd. v Canadian Fish Handlers!

Union, Local 7, 1 D.L.8.7-663 (National), December 11,1946,

(6) Cub Aircraft Corporation Ltd., v International Associgtion of

Machinists, et al., 1 D.L.8.7-675, (National), February 11,1947.
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The form of the ballot under Section 7 1is usually one

of the following two types:

One: "In your dealings with Packard Electric Co.Ltd., do

you wish to bargain through United El ' W
of America, Local 529, U,%,_Q.I.ou; o§°tr1°a1 Workers

Two: "In your dealings with Wright-Hargreaves iiines Ltd.,
do you Qesire to be represented for collective
pgrgainlng purposes by International Union of uine,
Mill & Smelter Workers, Local 240? (or)
Independent Canadian Mine Workers' Union?" (1)

In general, the notice of election given by the appropriate
Board contains a statement similar to the following:
"Voters are entitled to vote without interference,
restraint or coercion. No electioneering will be

perzitted." (2)

The National Board, in the National Paper Goods case, (3), held

that the manager in addressing the employees to persuade them
to vote against the union was not seeking to compel them under
Section 19, so as to set aside certification. The National

Board, in the Toronto General Hospital case, (4) held that an

employee,a'member of the petitioner union, who spend election
day canvassing the Hospital employees to vote for the
petitioner was nbt improperly electioneering so as 1o warrant

the setting aside of the vote. The Ontario Board, on the other

hand, in the Davis Leather case, (5) directed a new vote in a
case where it found that the employer had published certain
statemnents in the Press previous to the first vote which had

contributed to the defeat of the petitioner.

(1) Packard Electric Oo. case, 1 D.L.8.7-527.

Wright-Hargreaves case, 1 D.L.S.7-542.

(2) Toronto General Hospital case, 1 D.L.S.7-58L4.
(3) 1 D.L.S. 7-545.

(4) 1 D.L.8. 7-58k.
(5) Davis Leather Co. case,C.C.H.10,491 (L.L.R.) Feoruary 15,19U7.
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The majority required in a vote by the Board to
determine whether bargaining representatives have been
properly chosen is g majority of the employees affected.
This means, not merely a majority of those voting but a
majority over-all; perhaps a less democratic voting process

than that which exists under Dominion or Provincial electoral

systenms.

Chapter X: Appeals under the Warfime Labour Relations Regulations:

(a) Introduction:

The VWartime Labour Relations Board, under Section 2u4(7)
"shall determine its own procedure but shall in every case
give an opportunity to all interested parties to present
evidence and make representations.!

The Board under Section 27 has authority thus:

(1) "The Board may, with the approval of the Kinister
make such regulations as may be necessary to enable’
it to discharge the duties imposed upon it by these
regulations and to provide for the supervision and
control of its officers, clerks and employees.

(2) The Board may prescribe anything, which, under these
regulations, is to be prescribed.

(3) The Board with the approval of the Linister, may

appoint an executive committee to exercise its powers
subject to such directions or conditions as the Board

mnay specify."

On June 7,1944, pursuant to Section 27 of the Regulations
the Board made Regulations governing various types of apnlica-
tione. Under Section 7 of these Regulations (Rules of
Procedure), appeals may be made to the National Board in a

proper case. Section 7 is as follows:
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(1) "Any person directly affected by any decision or order
of a Provincial Board may appeal to the National Board, if
(a) The Provincial Bogrd rmaking such decision or order
grants leave so to appeal and the application for
such leave to appeal has been received by the
Provincial Board within thirty days of the date
of the mailing of the decision or order oy the
Provincial Board; or

(b) the National Board grants leave so to appeal, and
the application for such leave to appeal has been
received by the National Board within sixty days
of the date of mailing of the decision or order
by the Provincial Board: (December 16,1946).

(2) Vithin thirty days after the granting of such leave to
apPeal, the appellant shall appear before the National
Board and present the said appeal provided, however,
that the National Board may for good cause adjourn the
hearing of the said appeal from time to time.

(3) On any such appeal, the decision or order of the National
Board shall constitute the decision or order of the
Provincial Board as if orizinally made by it.

(4) Except as otherwise provided in this section, an appeal
shall not operate as a stay of proceedings from the
decision agppealed from.

(5) Where a Provincial Board has directed thct o vote of
employees be taken under the Regulations and an appeal
has oeen taken from such decision, the Board appealed
from or the National Board may order a stay of such
proceedings.

(6) The Chairman of the Board appealed from and/or the
Chairman of the Nagtional Board may act for or on behalf
of his Board to dispose of any application for g stay
of proceedings or to grant a stay of proceedings and
any decision or order made by him pursuant hereto
shall be and be deemed to be the decision or order of

his Board."

(b) Leave to Appeal:

The Regulations provide for an appeal from a Provincial
Board to the National Board, not as of right but by leave of
the National or Provincial Board concerned. The Wartime Labour
Relations Board partakes more of the nature of a Court of Law
than did the National War Labour Board.(l1) The former Board
delivers its judgment and the matter is then res judicata; the

(1) Section 7 VW.L.R.B. Regulations, 1 D.L.S.7-77. Section 10 of
Jartine Wages Control Order. 1943.
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latter Board, on the other hand, had a specific duty to
review the decisions of Regional Boards and bring them in
line with the Govermment's Policy. (1)

The judgment or order from which an appeal may be taken
with leave is not limited to a final decision. The Ontario

Board in the Port Arthur ghipbuilding case (2), felt that an

appeal should not be allowed to determine whether the
direction of a vote had been erroneous or not, where no final
decigion in the whole case had been made. The Board likened
this procedure to the matter of admissibility of evidence in
an ordinary court. The National Bdard, however, granted leave
to appeal from the interlocutory order directing a vote in
the eight crafts concerned. As a concession to the judgnent
of the Ontario Board and in order to forestall possible
employer anti-union activity, the National Board directed the
vote to be taken forthwith.(3)

In a case involving discretion purely, leave to appeal
would not be warranted in the ordinary case. The vrinciples of
the ordinary court would apply to give an appeal in all cases
on the question of constitutional jurisdiction and ultra vires.(4)

The Regulations do not set out grounds of appeal. The Board
obviously may grant leave to appeal if a novel and important

(1) The Ford uotor Co.case, 1 D.L.8.7-522; John East Iron Vorks,

1 D.L.S.7-587; C.P.R. v Port uclicol Freight Handlers,

2 D.L.5. 38-10Lb.
(2) C.C.H.10,416 (L.L.R.) August 29,194k.
(3) 1 D.L.8.7-506, September 28,194k,
(4) The zotor Products Corp.case, 1 D.L.S.7-1131; The Canadian

warconi Co.case, 1 D.L.S.7-557; Dominion Oilcloth & Linoleun

case, 1 D.L.8.7-509; The Noorduyn Aviation case, 1 D.L.S.7-566.
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point of law is involved in order that the National Board

may set at rest any doubts as to the interpretation of the
law. It is obvious, too, that the Boagrd may not grant leave
wnere the application is frivolous or vexatious in nature.
Beyond these bssic rights common to most appellate courts

the Board :ust develop its own grounds of appeal.

(c) Practice on Apvpesl:

The rignt of appeal pre-supposes some basis of comparison,
otherwise tie substitution of one "unfettered discretion" rfor
another would result. Under the wartime Labour Relations
Regulations the standard of comparison may vary froa the
judicial one adopted under Section 25 to the almost purely
discretionary one under Section 7 of the Regulations.

It night be pointed out here that no appeal will lie in

the case of a pending decision. This was decided in the

Penman's case, where the Ontario Board had not published

its decision as to whether tiere should be a vote or a direct
certification, vefore the appeal. The Iational Board held
that the anpeal was out of order and premature under these
circumstances.(1)

The following surmary will indicate the practice of the
Board in dealing with a number of cases on appeal:

In regard to certification:

A strict adnerance to precise legal form is not a condition
precedent to coning witunin the jurisdiction of tue Board. A

mistake in the name of a union, whereby the words "Local 1i«"

(1) Pennan's Linited v United Textile VWorkers of Arierica,

Local 153, 1 D.L.8.7-673, Jamuary 1l4,1947.




-233-

was inserted in the middle instead of at the end, being
clearly due to inadvertence and thus g "defect of form or
technical irregularity" within Section 47 of the Regulations,
will not warrant rejection of bargaining representatives
certified by a Provincisl Board.(l) The fact that the
application for certification is made on cehalf of a union
and does not state that it is made on behalf of the bargaining
representatives does not warrant the National Board in
rescinding a certificate issued by the Provincial Board. The
application in such case is held to be made "on behalf of"
the bargaining representatives under Section 6 of the
Regulations, despite the fact that a trade union is not a
full-fledged legal entity; a trade union has some legal
status as an entity under the Regulations.(2)

All interegted parties must be given an opportunity to
present evidence and make representations as part of the
process leading to certification; otherwise the certification
may oe set asgide.(3)

Where g Provincial Board finds on the evidence that the
union petitioner has a majority of the employees affected, and
there ig evidence before the Board on wihich such finding might
reasonably be based, the National Board will not set aside the

certification. (4)
(1) Ford iotor Co.of Canada case, 1 D.L.8.7-522; Northern Electric

Co.case, 1 D.L.8.7-667; cf.,National Fish Co.case,l D.L.5.7-531,

Pease Foundry case, 1 D.L.S.7-1242.

(2) Ford iotor Co.case, 1 D.L.S.7-522.

(3) The Vivian Diesels case, 1 D.L.8.7-501.

(4) Packard Electric Co.case, 1 D.L.5.7-511.
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In the case of a trade union applying for certification
before it receives its Charter, the Board will allow the
application to be amended as long as the Charter has been
obtained before the date of the hearing of the petition. (1)

The Regulations do not provide for the revocation of a
certificate of certification. Hence, where bargaining
representatives have been certified and the employees have
taken all the prescribed steps towards negotiation of an
agreement but where the employer will not conclude the
agreenment because the employees have changed their
affiliation, the Board will not certify the bargaining
representatives appointed by another union.(2)

Bection 9 of the Regulations provides that at any time
after ten months of the beginning of an agreement, new
bargaining representatives may be chosen under Section 5 and
application made for their certification. The fact that there
is a provision for an asutomatic renewal if the agreement is
not terminated on thirty days' notice makes no difference if
new bargaining representatives have been chosen and application
made for their certification before the cormmencement of that
period (3); and,indeed,perhaps if the application is made
at any time up to the end of the thirty days' notice.(4)

Where a petition for certification was mailed to the Board

between the tenth and twelfth months of the term of an

(1) Packard Electric Co. case, 1 D.L.S.7-5ll.

(2) sitka Spruce Lumber Co.case, 1 D.L.8.7-603.

(3) Packard Electric Co. case, 1 D.L.8.7-511.

(4) Aluminum Oo.of Oanada case, 0.C.H.10,504 (L.L.R.) liarch 4,1947.
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agreement, obut was received by the Board after the last day
of the twelfth month, another body having been certified and
having entered into g collective agreement in the meantine,
the Board held that the application was filed too late. (1)

Previous to the amendment of Sections 15 and 16 making
conciliation procedure specifically applicable to renewals,
an order referring the matter to the Kinister under Section
11 of the Regulations was set aside.(2)

The Rules of Procedure suggested in the Wright-Hargreaves

case have been fully dealt with previously.

In regard to Grievance Procedure:;

A grievance procedure established by the Board under
Section 18(2) must be one concerning the interpretation or
violation of the agreement; if it is one established concerning
grievances arising under the collective agreement, it will be

set aside.(3)

In regard to Section 25!

In regard to appeals under this heading, the National
Board has adopted in particular in relation to the tern "employee®

its ultra-judicial approach. This is due to the fact that the

terus "employer! and Wemployee" have acquired a definite meaning

through many years of common law judicial interpretation. The

judicial function of the Board under Section 25 is further

gstresgsed by its wording.

In regard to Section 45

Where an application is made under Section 45 for leave to

e for an offence under the Regulations and permission is

¢.C.H. 10,504 (L.L.R.) war.4,1947.

prosecut

(1) Aluminum Co.of Canada case,

(2) spruce Falls Power & Paper Co.l D.L.S8. 7-1301.
(3) Dominion Forge case, 1 D.L.S5.7-503-
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granted, an appeal will not be allowed because the Bogrd
did not investigate the facts and hold g hearing, since

the function of the Board under Section 45 ig to satisfy
itself that the prosecution is not merely of a frivolous

or vexatious nature. (1)

In General:

The Board has no power under the Regulations to grant
such remedies asg injunction or mandamus, or to order gpecific
performance of a collective agreement; its only power is to
grant or refuse its consent to a progecution. In one case
the National Wartime Labour Relationsg Board corrected a
decision of the Quebec Wartime Labour Relations Board, which
had exceeded itg authority by ordering an employer to give
effect to an arbitration award on the question of the
seniority clause in its agreement.(2) The National Board
held that all a board could do was to institute a prosecution,

or consent to its insgtitution, for an offence under the

Regulations.

(1) Jogeph Stokes Rubber Co. v United Electrical, Radio &

Machine Workers of America, Local 523, 1 D.L.S.7-601.

(2) International Association of Machinists, Lodge 712 v

Noorduyn Aviation Ltd., 1 D.L.S.7-566.
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Chapter XI: Labour Disputes and Settlement Thereof (In General):

"Something in the nature of continuous adminigtrative
machinery for the orderly disposition of controversies
is as necessary for the establishment of law and order
in Industry as in the State. There is the same need
for the definition of rights and obligations, the
formulation and interpretation of rules, and’
authoritative decision in matters of controversy. In
the State, procedure as respects all these particulars
has been vastly elaborated. In Industry, it is at the
beginning of its evolution."

Industry and Humanity: Hon.u.L.:lacKenzie King, (1918) P.223.

(a) Types of Labour Disputes:

In the main, there are two types of Labour Disputes. OUne is
concerned with conflicts about interests, the other, with
conflicts about rights.

Conflicts about Interests or "non-justiciable disputes'
aTise out of a claim for the modification of an existing right
or the creation of a new right, for example conflicting views
on conditions of work between employers or employers'
associations on the one hand, and workers Or workers' trade

organizations on the other. These disputes pertain less 1o

migunderstanding in regard to accepted conditions of work than

to disagreements as to what the conditions of work should De

in a particular case. Conflicts about Rights, usually referred

to as "disputes about rights" or "justiciable disputes', are

labour disputes arising out of existing rights, whether such

richts are based on the law or some works regulation, or on
<

an individual or collective agreement between the parties.(1)

Labour Courts. Studies and

(1) International Labour Office:

Reports, Series A (Industrial Relations) ,lio.40, Geneva,

1938, P.19.
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Conciliation and arbitration machinery usually take care of

the former, while "Labour Courts® usually deal with the latter.
In some cases, however, "Labour Courts" are concerned in
disputee about Interests while in others conciliation and
arbitration machinery are concerned in disputes about Rightsg.

(b) Non-justiciable Disputes:

"Compul sory Investigation prior to a severance of
relations between the parties to a difference, and
accompanied by power to make findings, the acceptance
of which is left optional with the parties, appears
to admit, in industrial disputes, of the apnlication
of Reason to a greater degree than is afforded by
any one of tne several methods individually applied.
In reality it is a combination of methods, and gs
such it unites what is best in Conciliation,
Investigation, and Arbitration, and avoids limitations
winich are self-evident wherever they are empnloyed
separately."

Industry and Humanity: Hon...L..acKenzie King, (1918) P.215.

There are two basic ways of settling labour disputes of a
non-justiciable nature between employer and employee. These are,
in the first place, voluntary conciliation, in the second place,
compulsory arbitration.(l) The two types mentioned exist in

many varieties; with intermediate forms.

In most States the first efforts, at least, used toward
settlement of trade disputes of this nature are based on the
principle of conciliation. Great Britain is the classic example
of a State adhering in the main to voluntary conciliation
efforts. The Industrial Disputes Investigation Act, presently
sugpended during the life of Order in Council P.C.1003, is a
typical example of State intervention of a limited nature in

(1) The Labour Gazette, June 1933, P.533, quoting from Inter-

national Labour Office: Conciliation and Arpitration in

Industrial Digputes, Studies and Reports Series A, (Ind.Rel.)

No.34, Geneva, 1933,696 p.
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labour disputes. This Act of the Government of the Dominion
of Canada has as its object, the postponing of an open sreach
between the disputants until existing institutions for settle
ment are fully utilized. A "cooling off" period is featured,
during which etrikes and lockouts are prohibited pending award
of a representative Board of Conciliation and Investigation
appointed by the Dominion authority on request of either party
or on direct Govermmental intervention. There is no compulsion
to accept the award of such Bogrd, unless the parties agree

to accept its findings. In event of the latter, the award
becomes binding, and constitutes an example of voluntary
arbitration.

Conciliation officers appointed by the Wartime Labour
Relations Board under Section 12 of Order in Council P.C.1003,
and Conciliation Boards appointed under Section 13, follow in
the practice of The Industrial Disputes Investigation Act.
Order in Council P.C.H4020 as incorporated by Section 46(A) of
the Regulations further extends this principle.

Australia and New Zealand have gpplied State intervention
in conciliation and arbitration and in general have adopted g
gyster of compulsory arbitration of labour disputes. In Sweden,
on the other hand, compulsory decisions are not as a rule
recognized by law, yet State intervention makes voluntary
collective agreements binding at civil law. Findings of
conciligtion and investigation while not legally binding, if
voluntarily accepted by the parties, because of publicity and
the application of Reason, would appear t0 be more effective.

Until full partnership in Industry is a fact there will be

need of some form of arbitration.
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As a rule, conciliation ang arbitration systems have
been carefully adapted in each Country so as to fit in with
the general legal and economic systems prevailing.

As a general rule workingmen mistrust compulsory
arbltration, especially in negotiation of agreements, feeling
that where arbitrators are as a rule selected from other than
the worker class, material rather than human values are
stressed. Compulsory arbitration becomes accepted in Industry
where Faith has supplanted Fear, otherwise the use of
compulsion destroys what confidence and good-will there may
exist between the parties and is only justified where publicly
necessary or as a means of excape from some less acceptable
way of settling the difference. The Arbitration Courts of
Australia and New Zealand recognize this fact in making the
fullest use of mediation services before referring labour
disputes for settlement by judicial process.

The representative character of Conciliation Boards
provides an instance of an effort to restore Faith in Industry.
Where there is agreement to accept the awards of such
Conciliation Boards Faith advances one step more in covering
the field where no voluntary agreenment can be reached by the
parties who are negotiating.(l) The Labour Relations Boards
in Canada and the United States are representative in
character, indicating that they are formed with the idea of
restoring Faith especially where the Canadian Board accepts
the procedure of the Industrial Disputes Investigation Act.

(1) Industry and Humanity: Hon.W.L .wacKenzie King (1914)

P .230.
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As Faith, in the impartiality of Labour Bogrdg and

" 3
Labour Courtgh lncrease, it will be but one more step

to the full adoption in Industry of 5 Judicial systenm
peculiar to labour disputes. Whether advance will ever be
made t0 tie point where full partnership in Industry exists,
and whetner in such g state there will still be conciliatory
and judicial process, and on what basig, are other questions.
It would perhaps not be too much of a guess to state that

the Industrial and Political systems in each country will

still be similar.

(¢) Justiciable Disputes:

"The machinery by which, in Industry and the State, it

is sought to give play to the principles of Conciliation,
Investigation,and Arovitration, varies from the most
informal arrangements for conference between individuals
to elaborate systems of judicial procedure. It embraces
mneans of one kind or another to perform legislative,
executive and judicial functions. Such meang are
necessary wherever, in the adjustment of human relations,
an attempt is made to substitute Reason for Force.!

Industry and Humanity: Hon.W.L.hacKenzie King, (1918) P.222.

"Until industrial controversy and international controversy

become as justiciable as property controversy, the world's
peace will be at the mercy of Force, from whatever quarter

it may arise."

Industry and Humanity: Hon.W.L.Mackenzie King, (191s) P.230.

#Justice in the form of law as distinguished from
arbitrary justice, or from private struggle deqldgd
by private force, arises the moment general principles

are used for deciding particular cases."

Industry and Humanity: Hon.W.L.iacKenzie King, (1918) P.223-L.

It might be well to point out that in general in Great
Britain and Canada labour contracts are not legally enforceable.(1)
(1) The Professional Syndicates Act (1924) R.8.Q. ch.112;

The Collective Labour Agreements' Act (1937) R.8.Q. cn.49;

The Collective Agreement Act (1940) R.5.Q. ch.38, provides

for extension of agreements and enforceability thereof .
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It is only in countries where collective agreements are
legally enforceable, as in Sweden, that "Laocour Courts!

and ordinary courts develop in a parallel nsanner as systems
of jurisprudence.

The shortcomings of the ordinary courts in regard to
labour disputes, in particular, have been met in various
countries in various ways. In some countries in addition
to labour courts or in conjunction with the duties of labour
courts as sucp, joint committees, labour inspectors, and
conciliation, investigation and arbitrational machinery,
have all dealt with disputes in industry. On the other hand,
gsome countries have attained a high degree of industrial
development without having labour courts because of the
exercise of quasi-judicial functions by lesser administrative
committees or boards. The Industrial Disputes Investigation
Act provided a system of Boards of Conciliation and Investiga-
tion to aid in settling industrial disputes. By Section 6 and
Section 2(d) the winister of Labour, generally on application,
appointed a representative Board; unless, however, the parties
agreed to accept the award there was no compulsion to abide
by it. Disputes under the Act covered disputes concerning
negotiation and interpretation of agreements, as well as union
jurisdictional disputes. The National Wartime Labour Relations

Board in Canada under Order in Council P.C.100% is more of the

nature of a "Labour Court" than was process under the Industrial

Disputes Investigation Act.

The National Wartime Labour Relations Board, where

applicable, disposes of the question of recognition and of

union jurisdictional disputes. It provided for compulsory
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bargaining in good faith between the parties; penalties
being provided if prosecuted with congent of the Board before
ordinary courts. But there was no compulsion to reach an
agreement. A feature of the Industrial Disputes Investigation
Act, Boards of Conciliation, are provided to assist in
reaching an agreement. The decision of the National wartime
Labour Relations Board is final in cages under Section 25.

In all cases of prosecution for offences in ordinary courts
consent of the Board under Section 45 is esgential. There is
provision for final settlement in a dispute under Sections

17 and 18 concerning interpretation and violation of a
collective agreement. These latter sections orovide that all
agreements, under Order in Council P.C.1003 are to have a
grievance procedure incorporated, either tarough voluntary
agreerient or by order of the Board in a proper case. Since the
final process in such grievance clause is for compulsory

arbitration, the Board indirectly deals with a great many

disputes about Rights.

(d) The Origin and Development of "Labour Courtsg":

The accepted view of the origin of modern "Labour Courts”
created by legislative enactments providing for a more or less

uniform labour judiciary distinct from ordinary law courts, is

that they are a development of the Congeil de Prud'homnmeg or

Probivirzl Court set up at Lyons in France by virtue of a

Napoleonic law passed in 1506. The principle of the Probiviral
Oourt as constituted had existed previously in France in an
extra—legal manner. This principle was, in effect, taat in the

settleunent of certain labour disputes a committee of the
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~employers! and employeesg! repreéentatives were to be formed
to decide issues expeditiously. Tnese councils corresponded
to'the older system of prud'hommes in that they too were
composed of persons specially acquainted with the subject
matter with which they were required to deal. (1)

S8imilar systems existed in other countries of Europe in
the Nineteenth century, all stemning from the example of
France. The Twentieth century has seen g great expansion of
labour tribunals, especially after the First Great wWar. This
was due in considerable measure to the patent inability of
the ordinary judiciary to give proper attention to any new
duties. In most cases there was a slow development of the
principle of equal representation on tribunals or boards; and
a s8till slower development of the principle of the binding
character of the tribunal's decision.

In instituting a system of labour tribunals in any country
many problems are presented. Not the least of these will be a
Constitutional one. For instance, in Canada, the question
might ordinarily be asked as to whether the Dominion or the
Provinceg had necessary jurisdiction; in the United States a
gsimilar question poses itself. Finally, even where the
Constitutional law allows or a special Act permits a separate
labour administrative Board or judiciary, numerous problens
still remain as to the constituting of such bodies.

In what particular districts should administrative bodies

(1) International Labour Office: Labour Courts, Studies and
Reports, Series A (Ind.Rel.), No.4O, Geneva, 1938, ch.l.

History of Labour Courts (3) Development and Growth of

Labour Courts.
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Or courts be set up with regard to labour disputes? ‘Wwhich
bodies should be previously consulted, and what type of Board
OT court 1s suitable? are all proper and pertinent qguestions.
In the main,"labour courts"tend to be constituted on a
national scale. In Switzerland, however, the cantons have
exclusive jurisdiction, and in Canada previous to the adoption
of Order in Council P.C.1003 the Province of Ontario had its
own Labour Court, and as the law stands today it will again
be in order very shortly for any Province to constitute a
"Labour Court" after the emergency and transitional period
has passed.

The special characteristics of any region are bound to
appear in tne process of building up a branciu of judiciary
separate as to labour disputes. In some countries representative
employer and employee organizations are consul ted before the
labour courts are established, while in otners the representative
organs are consulted only in the appointment of the nmencers of
the Court. In Canada Boards under the Industrial Disputes
Investigation Act were representative. In 1943 the National Var
Labour Board held a public inguiry on industrial relations and
recomriended that the Dominion adopt a Labour Code and a National
Labour Relations Board. Early in 1944 the Dominion Government
enacted Order in Council P.C.1003% constituting a representative
Board in the nature of a court to administer tne wartime Labour
Relations Regulations.

The fact that many elements in the introduction of judicial
or quasi-judicial nachinery in the field of labour relations
are administrative in character makes for much variation in

labour tribunals. For instance, the law constituting the court
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may provide for an attempt to settle the dispute by
conciliation before the court acts in a purely judicial manner
to decide the issue. The National Wartime Labour Relations
Board in CUanada, not purely judicial in function, provides
‘for conciliation machinery in negotiation, and stresses
voluntary arcitration rather than compulsory. Under Sections
45 and 16 the Board has at least a quasi-judicial function

in that it may deal with rights already existing.

(e) The Representative Character of "Laoour Courts":

"The principle of Representation has furnished g key
wherewitn to unlock the door of every difficulty.”

Industry and Humanity: Hon.w.L.iacKenzie King, (1918) P.390.

The nain idea at the basis of a labour court system is
that tue litigants should be judged by their peers; that is,
the court should be made up of an equal representation of
employers and employees, under the chairmanship of a person
acceptable to both.(1l) The situation, on the other hand,
obtaining when ordinary court judges sit on labour cases is
well put by an eminent legal authority, thus:

I am not speaking of conscious impartiality; but the
habits you are trained in, the people with whon you
mix, lead to your having a certain class of ideas of
such a nature that, when you have %0 deal with other
ideas, you do not give as gound and accurate
judgments as you would wish. This is one of the great
difficulties at present with labour. Labour says:

' \jhere are your impartial judges: They all nove

in the same circle as the employers, and they

are all educated and nursed in the same ideas

as the employers. How can a labour man or a

trade unionist get impartial justicet!
It is very difficult souetimes to be sure that you have
put yourself in a thoroughly irpartial position between
two disputants, one of your own class and one not of

your class." (2)
(1) International Labour Office: Labour Courtg, (1938) P.1l2.

(2) Lord Justice Scrutton in Cambridege Law Journal, 1921.
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Representatives of employer and eaployee on labour
boards are usually appointed by the administrative autnority
concerned from lists submitted by respective organizations.
In the United States appointment is made by the Pregident,
in Canada by the Cabinet. In both casges the practice is to
have an equal number of representatives of employers and
employees. The number of members on g labour court of board
varies from three as in the United States, to twenty as in
Belgium. In practice members of labour tribunals take an
ogth to judge conscientiously and impartially; and maintain
some digscretion with respect to deliberations. Section 24 of
Order in Council P.C.1003 makes such provision for members

of Canada's Labour Relations Board.

(f) Some Features common to both Ordinary and "Labour Courts":

The following are several features conmmon to labour courts
qua labour courts and ordinary courts of law:
1. Either party to a dispute may cause the otaner to oe sunmoned,
although no previous agreement to that effect had been concluded:
Thig is the first element of compulsion in g system of judicial
procedure, and differentiates Jjudicial pfocedure from
conciliation, investigation, and arbitration where compulsion
must rest on a special law or on previous agreement. In Canada
under Order in Council P.C.1003 once certification of bargaining
representatives has taken place, either party may institute
proceedings and cause the other to appear before the Board in

a proper case. The policy of the Order in Council regarding

grievance procedure and in requiring consent to prosecute

before ordinary courts tends in the same direction.

5. Once the dispute has come before the tribunal, the latter
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may render a binding decision without regard to the consent

or agreement Of the parties: In this respect judicial or
quasi-judicial procedure again differs from mogt formg of
voluntary conciliation, investigation and arbitration
procedures. In the latter cases, however, parties to a

dispute may agree to abide by the decision of the Board or

as in Australia and New Zealand the law may make awards
binding. In Canada under Order in Council P.C.1003 binding
decisions are rendered in the matter of receiving or rejecting
application for certification, and in cases under Section 25
of the order, as well as in the matter of an appropriate
grievance procedure and consent to prosecute; binding decisions
on standards of a less strictly judicial nature are also
rendered by the Board in various cases.

3. The decisions rendered by both types of courts,'as a rule,
may be compulsorily enforced against the party at fault; in
mogt cases by the same or similar measures as in ordinary
courts. In Canada under Order in Council P.C.1003, enforcenment
of the Board's decisions in the main are by prosecution in

ordinary courts by virtue of consent under Section 45 of the

Order.

(g) Compulsory Arbitration:

The fears of employers and trade unions over compulsory

arbitration in the settlement of labour disputes stems rather

from fear of that process in negotiation of tne agreement than

from fear in settlement of disputes under the agreement. This

ig the view in a recent statement of a prominent legal writer:

#HThege fears will hardly be justified if employers
and unionsg are agssured that compulsory arbitration
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will be confined to the interpretation and

application of privately negotiated collective

agreements, especially if it appears that they

will be left free to choose their own aroitrators."(1)

This statement is especlally true in view of the fact
that most collective agreements are for one year only, and
both parties know that there has to be some convenient and
expediﬁious method of clearing up both routine and
fundgmental issues arising under such agreements. The
implication from a refusal to accept such procedure is that
the parties desire to return to the law of tne jungle.

Canada's Wartime Labour Relations Regulations provide for
a procedure of arbitration in the interpretation and violation
of collective agreements which points to compulsory arcitration
as a final step in the grievance procedure.(2) A grievance
procedure from the standpoint of the worker is the most
important part of the agreement, (3) for "in a system of uniform
arbitration lies the only real hope for the smooth operation of

an industrigl society governed by the terms of collective

agreements. " (4)

(1) Labor and the Law: Charles O. Gregory (1945) P.4O5.

(2) International Union, United Automobile and Agricultural

workers of Americs, Local 195 v Canadian Automotive Trim Ltd.,

1 D.L.8. 7-539.
(3) Collective Bargaining: Leonard J. Smith (1347) P.202.

(4) Labor and the Law: Charles O. Gregory (1946) P.LOL.
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(n) Powers of modern "Labour Gourts':

The enactments establishing modern labour tribunals, for
administrative expediency, often invest such bodies with
legislative powers; in many cases conciliation and arbitration
functions also exist. Similarly, purely arbiﬁration and
conciliation bodies may be granted judicial functions on
occasion.

Administrative Boards having quasi-judicial functions nay
be created by special enactment with a procedure quite
different from that of strictly judicial bodies. In some cases
an agency may be created which has wide discretion in making
rules and decigions, in many cases at wide variance fron
Dicey's "Rule of Law". Procedure under such Boards is quite

informal and the Rule in Heydon's case is sometimes applied.

In many cases the enactment may prohibit review of the Board's
decision by the common law writs. Modern conditions render
necessary variation from ordinary court procedure in cases
where speedy settlement of disputes is requisite. In most
cases, however, labour tribunals during the process of
rendering judgments follow norms which already exist or are
being gradually formed by a process of trial and error; 1in
these cases the prerogative writs apply.(l) This process may

apply to decisions on both Interests and Rights.

(1) 49 Law Quarterly Review: D.M.Gordon; P.94 ff; P.419 ff.
The Parliamentary Powere of English Government Departments,

Administrative Tribunals and the Courts (1933) John willis,

public Authorities and Legal Liability (1925) G.E.Robinson,

Introductory chapter by Prof.J.H.lorgan, P.XLIV ff.
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Ohapter XII: The Regulations in the Pogt-War Transitional Period:

Order in Council P.C.1003 was enacted in February 19ud
under the War lieasures Act, after a conference of Dominion
and Provincial Labour Ministers in November 1943, and subsequent
consul tationg between Dominion and Provincial asuthorities. The
National Emergency Transitional Powers Act, 1945, continued
from January 1, 1946 the powers granted the Governor in Council
under the VWar leasures Act. The latter Act (1945) R.S.C.ch.25
was amended by (1946) R.5.C.ch.60 to continue in force until
the earliest of (a) the 60th day of the first 1947 session and
(b) zarch 31,1947.

Under an order of reference dated July 16,1946, the House
of Commons directed the Standing Committee on Industrial Relations
to investigate all issues pertaining to the current industrial
unrest in Canada. After holding forty eight meetings, during
which lgbour and managerient statements were heard, the findings
of the Counittee were reported to the House, and accepted after
a debate on August 22,1946. The Report consisted of seven points
of recommendation, among which were the following:
1. That a Dominion-Provincial Labour Conference be called at tle
earliest possible moment to draft a Labour Code within the limits
of the British North America Act and with a view to establishing
machinery for the prevention of dislocations in industry.
2. The taking of a strike vote under Goverazent supervision to
determine the wishes of the men affected.

On August 30,1946, the Dominion Government under the
authority of the National Emergency Transitional Powers Act, 145,
by Order in Council, P.C.3689, provided for the taking of a

gtrike vote under Government supervision at the direction of

the dinister of Labour.
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Order in Council, P.C.1003 declared that the Industrial
Disputes Investigation Act provisions were of no effect wnile
that Order in Council was in force. Thus, the assigtance of
Boards of Conciliation and Investigation were not available
to the Wartime Labour Relations Board. The Board of Concilistion
provided under the Order in Council dealt only with disputes
in negotiating an agreement, and the provisions of Section 46
of the Regulations had limited effect.

Order in Council, P.C.4020 of June 6, 1941, had made
provision for the gppointment and use of an Industriasl Disputes
Inquiry Commigsion to deagl with disputes in war industries.
This was in turn followed by Order in Council P.C.U4sUk of
July 6,19&1 and Order in Council P.C.7068 of September 10,1941.
The Wartime Labour Relations Regulations allowed Order in
Council P.C.4020, as amended, to remain in force to the extent
consistent with the Regulations.

The Dominion-Provincial Labour Conference was held in
October 194¢. At this conference the Dominion made it clear
that with the lapse of the National Emergency Transitional
Powers Act, on or vefore warch 31,1947, both Order in Council
P.C.100% and Order in Council P.C.H020 would lapse and that
the provinces would receive back again their whole jurisdiction
over labour matters. The Dominion proposed that in the 1947
session the Industriagl Disputes Investigation Act would be
revived by including the substantive provisions of Orders in
Council P.C.1003% and P.C.4020. The Industrial Disputes
Investigation Act as revised and proclaimed would apply to

Dominion industries. The Dominion further proposed to frame

this legislation with a view to securing its adoption by the
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Provinces in order that there might be uniformity of
legislation over labour matters in Cagnada.

Incidentally, on November 30,194¢, Order in Council
P.C-4904 came into effect, rescinding the Vartiue nwages
Control Order. The question of wages, excluded from the
Regulations, by this Order in Council, was returned to the
employers and employees to be settled by them in the
collective bargaining process.

On January 28,1947, the iinister of Labour wired to the
provinces the Dowminion's views on the transition from wartime
to peacetime collective bargaining legislation, and proposed
extending present agreements until kay 15,1947. On February 10,
1947, the winister of Labour tabled in the House of Cormions
Order in Council P.C.302, of January 30,1947 and effective
February 15,1947. Tuis Order in Council amended the wartiae
Labour Relations Regulations.

The amendment to the Regulations: 1. formally returned
wages to the ambit of collective bargaining; 2. incorporated
in P.C.1003 the provisions of Order in Council P.C.4020
governing the appointuent of inquiry comuissions 1o investizate
labour disputes; and 3. prepared the way for the return to
provincial jurisdiction of industries wanici during tihe war were
specirically subjected to Dominion control as war industries.

Oorder in Council P.C.3%02 anended P.C.1003 in such manner
as to include tine subject of wages among the otaer subjects
open to free collective bargaining between employer and employecs.
Order in Council P.C.4020 was consolidated into P.C.1003 as

Section 46 A. This Section provides for the appointuent of

Industrial Disputes Inquiry Commissions to investigate disputes
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or differences between employers and employeeg, and also
complaints of discrimination for union activity, and to

report to the winister of Labour. The Order also provided

for the repeal on ilarch 31,1947,.of Schedule A to the
Regulations; this has the effect of returning to the
Provinces as of fhat date jurisdiction over certgin industries
enumerated in the schedule and described as war industry.

In regard to Section 46 A, the winister of Labour stated
in tane House of Commons, in tabling Order in Council P.C.302:

"It ig felt that at this time it is advantageous to

congolidate where possible gll existing procedures
in relation to the investigation and conciliation
of'industrial dis%utes into a single ingtrument,
namely, P.C.1003.% (1)

On ifarch 25,1947, Prime linister kacKenzie King tabled in
the House of Commons an Order in Council extending the liational
Emergency Transitional Powers Act, 1945, until way 15,1947
thig was done by virtue of Section & of the Act.(2) This
extengion made it apparent that the Dominion Government at
least intends to continue the use of the wartime Labour Relations
Regulations in their application to Dominion industries until the
Industrial Disputes Investigation Bill becomes law. The extension
also provides time for the Dominion to review suggestions
respecting the new legislation contemplated.

The Linister of Labour indicated also that he would recoumend
similar extension for provinces which nave adapted the Regulations
to Provincial industries, if they so desire. This would enable
the provinces to delay passage of legislation and follow the
pattern of the revised Dominion Bill.(3)

(1) The Labour Gazette, February 1947, P.132.

(2) Hansard, March 25, P.1751.
(3) The Labour Gazette, February 1947, P.132-133.
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The Province of Manitbba to date has been the only
Province adopting the Urder in Council P.C.302 amendiments.
This it did by a Proclamation Gazetted i.arch 8,1947,‘pursuant
to Bection 5 of the lianitoba Wartime Labour Relations
Regulations Act.(1)

If the remaining Provinces were to follow the example of
Manitoba, it would evidence a desire on the part of all the
Provinces for continued uniformity in the matter of labour
legislation throughout the Dominion. This would augur well
for Dominion-wide uniformity, under the Constitution as it
now exists, each within its own particular sphere, after the
National Emergency Transitional Powers Act provisions had

passed out of existence.

COLCLUSICN:

The process of collective bargaining developed on g
voluntary basis in Canada with little or no Governmental
assistance, until s point was reached when definite rules
were necegsary to secure uniformity and to guarantee that
the fair employer and the depressed worker should not continue
t0 be penalized.

Governuent intervention meant Regulations and the creation
of agencies to administer the Regulations. Administrative
Boards with legislative, administrative and quasi-judicial
powers, in varying degrees, exist both Federally and
Provincially in Canada today. As a rule, these agencies are

not congidered Courts, although Bection 101 of the British

(1) By a proclamation Gazetted warch &,1947, pursuant to
Section 5 of the lanitoba ‘artime Labour Relations

Regulations Act, (1944).




North Auierica Act of 1867, specifically grants to the Louinion
power to create special Courts.

It will perhaps be in order in congidering Order in Council
P.C.1003 to look on the wartime Labour Relations Board as an
administrative board:

Disregarding the process of reference, the ordinary courts
may interfere with administrative boards after an order is
issued even though its issuance be purely legislative, on the
grounds of excegsive jurisdiction. Attacks on "administrative!
orders are seldom confined to jurisdictionagl grounds; far
oftener complaint is of the manner of exercising unquestioned
jurisdiction, that is, complaint is of faulty procedure or of
the misuse of discretion. There seens to be no convincing
justification for such interference where the order has been
made by a tribunal exercising purely "administrative”
(legislation) funotions; In rare instances courts have been
expressly authorized by statute to review "administrutive'
orders; (1) ultra vires orders are simply nullities, and there
gseems to be no objection to a court so declaring them. But
apart from this statutory review and jurisdictional question,
the courts are not justified in interfering with Wadministretive"
orders, except in so far as they also emprace judicial elements,
and are thus in part judicial orders.

In dealing with administrative orders, discriminagtion must
be used, for the mere fact that the order involves a judicial

element does not in itself justify court review, for other

grievances.

(1) Halsbury's Laws of England, X,173.
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In regard to jurisdiction: Obviously there must be some
check on the scope of an administrative Board's activities.
The ordinary courts may, through a writ of certiorari, quash
an order which the court decides was issued in regard to s
matter not covered by the statute creating the adminigtrative
body. In interpreting the original statute the ordinary court
uses ordinary court methods. The court might decide, for
instance, that the Wartime Labour Relations Regulations were
unconstitutional, and hence ultra vires; or again, the court
might decide that the order was issued in relation to a person
not covered cy tine enactuent, for one reason or another.

In regard to the judicial elements: the court may review
an order issued by an administrative Board to see whether it
hag been made contrary to ordinary or established procedure
and "natural justice" as well as to see if tne objective
standaré applicable has been followed preliminary to the

jgsugnce of the order. The court might,for instance, decide

that the ‘rizht-Hargcreaves rules rust be followed.

Tue .artime Labour Relations Board ;n deciding whether 2
person is an employer oI an employee under the Regulations is
in reality determining the scope of its authority. Similarly
in deternining the scope of an appropriate bargaining unit
the Board is indirectly involved in the same problem. Regardless

6f how tie Board reaches its decigion, for example, that the

person in cuestion is an eaployee, the courts can still Tule on

the matter jurisdictionally. In making its decision in this

case the court will follow ordinary methods of interpretation;

parring specific statﬁtory instructions to the contrary. In the
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Qanada Coal case,(1l) the National Board's literal interpre-

tation coincided with the ordinary court's interpretation,
since the term in question had a long legal history benind it.
If tue literal interpretation made for ambiguity, it would be
in order for the court to consider matters beyond the bare
words of the particular section of the enactment. However, in
the ordinary case, unless the statute definitely gives a
discretion, the wmethod of interpretation according to
existing authority will oe the literal one.

The administrative Board may exercise its purely
legislative function in its "unfettered discretion’, without
fear of review by the ordinary courts. Sometimes ambiguous
phrases cause g little difficulty. For instance, where a
tribunal is empowered to0 make certain orders when it "considers',
or "is satisfied" or "is of opinion' that a situation calling
for an ordér exists, the first point to ce settled is whether
the lezislature intends the tribunal to exercise judicial or
Wodministrative" functions in deciding this question. Vhere
this question will involve only'matters or fact, the functions
exercised in deciding it will ordinarily be judicial; but wiaere
the forming of a conclusion must involve subjective elements,
for example, personal taste, likes or dislikes, tne forming of
the conclusion is the exercise of "unfettered discretion”,
which the ordinary courts may not change by substituting thelr
own discretion. Under Section.Y of the Regulations the wartime

Labour Relations Board would appeaT 10 have discretion.

(1) ¢.c.H., 10,503 (L.L.R.).
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The Regulations by making provision for proper notice
to interested parties, adopting a more or less legal
procedure including pleadings, and granting opportunity for
proper parties to attend the hearing and make representations,
appear pretty well to cover the point of "natural justice".

The case of the Labour Relationg Board of Saskatchewan v

Dominion Fire Brick & Olay Products et al.,(1l) is of special

interest. The Labour Relations Board established under the
Saskatchewan Trade Union Act held, in an application to
determine a majority union for the purpose of collective
bargaining, that the employees of the company concerﬁed were
not employed in %a work or undertaking engaged in mining or
gmel ting operations” within the meaning of Section 1 of
Schedule A to Order in Council P.0.1003. The Saskatchewan
Board thus decided that it had jurisdiction since the company
was not within the exception in the definition of "employer!
in the Saskatchewan Act.

The Dominion Fire Brick Company applied to the Court of
King's Bench and the Board's decision was quashed, the court
holding that the Wartime Labour Relations Board had sole

jurisdiction, despite the fact that the company concerned was

| hardly remotely connected with "mining" operations. Thig court

decigion in regard to the Regulations is definitely contrary

to the decision of the Wartime Labour Relations Board in the

Dominion Oilcloth case and in the Canadian Ingersoll Rand case,

wherein it was stated that Schedule A of

mentioned before,

P.O.1003 jncluded only those employees who are exclusively

engaged in the 1isted undertakings.

(1) (1946) 3 W.W.R., 495.
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Tne Dominion Fire Brick decision, while deciding no new

point of law, has some significance for the various
administrative boards in this country. A court may, upon a
proceeding being brougst by a party to a board order, inquire
into the jurisdiction of the board to make the order in tne
light of the statute giving the board its powers. It is
interesting to note that here the lower courts guashed the
order oi the board without tae issue of a writ of certiorari
and that both courts in no way reviewed the decision of tine
Labour Relations Board bﬁt merely ingquired into the Board's
jurisdiction to deal with tie particular labour dispute. The
court of appeal in Saskatchewan, on the Board's appeal, had
declared that the Board had no interest sufficient to justify
an agppeal.

It is open to question, however, whether the definition
of "mining" followed by the Court of King's Bench and taken
from the Saskatchewan ..ineral Resourcesg Act was necessarily
the one intended in Order in Council P.C.1003, or whether the
meaning given a word in one enactment should be used solely
in arriving at the meaning of the sanme word in another piece
of law. Further, to hold that employees engaged in the business
and manufacturing aspect of brick making while the actual
mining of the clay is done by another company with a completely

independent group of employees, are engaged '"in g work or

undertaking engaged in mining..... operations” appears to go

peyond the plain and ordinary meaning of those words in

Schedule A.of the Regulations.

The situation in this particular case is that the employees

in the Dominion Fire Brick plant cannot receive collective
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bargaining rights under the Regulations or under the
Saskatchewan Act.

Final disposition in this peculiar situation wmust await
the decision of the Bupreme Court of Canada. It is to be
hoped that when Dominion and Provincial peacetime collective
bargaining legislation is finally made, the true value and
force of such provisions as Section 15 of the Saskatchewan
Trade Union Act which purports to prohibit the review of
Board decisions by the Courts, will be made crystal clear.
Thig will be necessary to avoid similar deadlocks between

an administrative tribunal and the Courts.
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