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Abstract 

The Employm('1/1 Eqlltll' AU obligl.;~ cl11ptoycr~ lo unùcrtakc aflïrmallvc dClÎon lo combal 

cmploymcnl di~cril1llllallon. On Ollobcr 3bl, 1991, a P.lrliamcllt.lry Comllllllcc WJ~ apiloinll.;d lo 

rcvicw lhc EEA and lll,.ke reLllllllllcndalion\ for ih improvclllenl This lhesi!> a~.,e~~c!> lhe EEA wilhin 

lhe 11l~t(}rÎcdl (,ol1lexl 01 dl\UIlllln.ltllin rCll1edi\.:,> The the!>l, argue\ lhat the ~olulion ln ~y!>tCIT<IC 

dl\CrÎmlll,tIIOI1 ln cmploymcnt cannot con,l,t lllcrely of llle..l~Url.!' lh,lt Incrca~e thc rcprc,cntalÎon of 

minoritic .. in t hl! workpl.lcl! R.ltIH.!I, thl' ~olull()n l11u~l ,11..,0 l!1c1ude mea,ure, (,k~lgned 10 change 

lraditional alliludl', ,lI1d ..,tcn:otypc,> Jboui the cmploYlllcnt 0/ mÎnonty group" whethcr Ihe~e atliludc~ 

Lake the Ill/m uf prcJudice, p.llnn,dl,m, UI inhiblli()n~ A lh,lIlge III atlll111k~ al110ng emflloyer~ will 

al~() hdp to dlfl1J11.1le a(lp,tlenlly lll'ull,d ell1[lloynll.:nt pohCll:~ .Inti (l/del/ccs Ihal nevellhdes!> have an 

,Idver\c eftcct on Ihe oppurlunlllc.., 01 wOlllen dnd minoillies The EEA incorporales aspects of ail 

thrcc :-lr dtcgic~ in a hand.,-olt dppl {),\eh th.tl invites employcr:- to beeomc equal part ne/ s in thl.! quest 

to ovcreome di,cllmlllat ion in the work pl.tcc. 

Sommaire 

En verlu dc la LOI Ilir/'éqllllé Cil mal/ère d'emplOI, les cmploycurs doivent prendn: de~ mcsures 

d'action pOl>ilivc pour lullel ('\lllln: 1,1 di,cnmination dans l'cmploi. Le 31 oclobre 1991, un comité 

pJrlemCn\mfe a été chargé d'e\anllller ht LOI ::'lIr /'éqllllé ell mallèlC J'emploi ct de faire de~ 

1 ccomm.lIldatiolh dl.! .. tin6e,> J .11116Iiol CI cdk-ci. LI pré.,entc thè~': éV..lluc cc\lc loi dans le contexte 

hi,lorIque dL· ... 1 eCllllr~ en mallère de di.,cril11lllatlun. Scion œt!c lhè~c, la solulion d la discrimination 

!.y~témique ne t'lln .. i ... 1è Il.!' :1 prendre '>lIl1plcment des mesure" VI.,.lnt à accroître la repr('sentallon de~ 

minorité!. Cil milieu de tr,I\,1I1 III.tut [lluttlt que Id !'olution cl1\'I\agée comporte de~ me!.urc, destll1ée!> 

:\ l'h.mgcr le., .!\lltude .. \1 "dl\\ll11nelle~, nol,\mmcnl le~ pr6jugés, le~ dtLÎtudcs paterndh.,tc~, Ic~ interdits 

ct b. ~téf\;()lypl.!'" quant .\ l'emb,lllehe dc~ minorIté~ Le changement d'aLllludc:s chel les employeurs 

.Iiller,\ 6g.tkmL·nl ,\ 61l1ninL'1 k.., polltiquc ... et IL,~ prdliques d'emplOI qui sont J première vue 

lI111nell"l\'l'~. mai ... qui Ollt, ell r6,IIit6, de., répercu~si()m. n6g,ative!l :-ur le.., po~!:>iblhlés d'emploi de~ 

fl.·ll1mc~ et de.., m1l1011k... LI LOI \/11 /'('(/1111(, ('Il IlJa/Iè!e d'e/llpiot IIl1ègre le.., .t~peels des tmb stratégie!> 

dam, Ulle applllt'hc ùe Illln-Illlcnenlilln qUI IIlCIll: k, employeur.,;\ devel1lr dc~ p.trlcn.tire~ égaux dans 

1,\ IUlle conlie 1,1 dl.,rnmlll.ltioll Cil milll.!ll dc tl.l\;OI. 
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1 
Introdul'tion 

August 13th, 1991 marked [ive ycars ~ince the Cunadian Parliamcl\t cnactcd 

the Employment ElJllity Act of 19H6,! On Octobcr 30th, a Parliamcl1tary COlllmiltl'c 

was appointed to review "the provbi()n~ ami operatioll of t!lb ,\ct indllding thl' 

effect of ~llch provi~i()n~",2 The EEA is the fiN Canadian PIL'ù' 01 kgi..,lalloll 

devoted exclu~ivdy to employment di..,crimination. It i~ al..,o the flr..,t Icgl:-.lalion 111 

Canada to approach the problcm of di~crimination in a proactlw la..,luon, placing 

the onu~ of implemcnting a ~olution on the ~holllder~ of cmployer..,. 111 it~ ploaClIvL' 

and sy~temic conccption, the EEA l'()n~tJtLltcd a bold initiall'vc. 1 lowL'VI..' 1 , 11\ il'> 

design anù mel'hani~m, the EEA l'ould hardly be c1laracteri/l'd a~ holt.l. :.l11l0Ul1tillg 

to little more than an Act requiring cl1lploycr~ to makc anflual repDI h about the 

make-up of their work forces. The Act rcqllire~ that cmployer-, CI L'atL' and 

impl~ment plans tn incrca~e the reprc~entation of dbadvantaged 111 ilIOn tic.., in thL'il 

work place~, but the Act providcs for no enforœl11l.!nt mcchani..,m tll hack up tlHl'>I.~ 

obligations. 

The Cal/adiwl flul1lclIl Right.\ Ad and other provincial human right:-. code.., 

addre~s varioll~ form~ of dbcrimination. 1 1 owt.:vcr, a!1l0ng tht.: varrou ... typc.." the 

field of emp!oyment di!-Jcrimination ha ... altracteu l'Ofl..,iJer able attentiol!. It hCC<JllIl' 

the venue for Introducing (he concept of ~y~tell1lc di ... crIllllllatioll IIl,tcad ut hlallllilg 

delinqucnt inuividuab for behaviour that i.., below the reqlllfed ..,tal1d~lId 01 COl1dlll't, 

systemic discrimination has recognizeJ thal the prl!~ent ~landard {lt l'Oilduct i.., it ... cll 

1 
R S , 1985, c.23 (2nd Supp.), herelnaCter EEA 

R.S .• 1985. c.23, s.13(1) 

3 
R S 1985 C. H-6, amended R.S., c.198S, c.31 (lst Supp ). R S . c 19!1~. c 3Z (Znd ~Ill'l' J 
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ùbcrjmjnatory.~ The ~tllÙy anù pur~uit of cmp)oymcnt ùi!-tcrimination ha~ hrought 

about the n:alinltiol1 that pr()~ecuting inùlviùual" through a lIuu"i-eriminal 

c\Illlplainh proœ"" fail" tu get at the root cau~e" of ell1ploym~nt harner~ faced by 

disadvantaged per"l)n~. Th()~e mot call~e~ lie in widely held prejudicial and 

patcrnali~tlc atlitlldc~ that arc pcrpetuated in society, and manife~ted in long­

~tandjng cmploymcl1t practicc~ and policies. 

EllIploymt'nt equity i~ at the cutting edge of !o.oeial poliey. The de~ire tel 

aJùrc~!-t cmploYl11ent di"eriminatjon is infused with a moral imperative that will 

~ll~tain the publk\ attention. That may he ~o hecause, on one hand, former)y 

ùi~advantaged minoritie~ have bccome politically empo\Vtred, and 011 the othcr hal1ll 

becall~c cmployrncnt di~crilT1l11ati()n rnay ~til1111late a feeling of collective guilt over 

the long hi~tory of raci~1l1 toward:-. vi!-tible I1lin(Jritie~ and paternali~m to\Vard~ 

WOl1lt'n. Employmcllt cqlllly IS abo generatJl1g controver~y over choice:-. ot ~olllti{)n~ 

and rem~di~". On Ol\I.! ~Iand. affirmative action i~ criticiz~J a" prodUClllg it~ OWI1 

ver~ion of di:-,(,.'ri\llJnation by placing ib cmh on innocent vi('tim~. On the other 

hand, it i" mgucd that ~ince everyone can he considered innocent, having inheritcù 

the di~criminatory altituùes from the previolls generation, everyone ~hOllld therefore 

beur the hllrden of remcdying the social prohlem. 

Arguments about the methoùs of ~()Iving employment discrimination occupy 

the li broad ~pectrul11 of vicw~ and appear to dorninate mo~t of the discu~~ion that 

revolves around tl1l'., topic. The Par)iamentary Committce will not be con~iùering 

whether employment di~crimination ~h()uld be eliminated. Rather, it will consider 

the quc!-.tioll of how that should he accomplished. ft b on that ha!-tb that the 

committce will r~view the EEA, ~~eking 10 e~tabli~h whether the Act ha~ heen 

l'Il lllam Black. Employment Equallty A Syst.emH Approach. Human R1!~ht.s Research and Educat.i0n 
Centre, UlHvorsity of Ottawa, (Ot.tawa, 19B5) 
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successful in serving its goub, anù unulyze whcthcr and which ncw IllCthOlb ~holiid 

be attempted to uchieve tangible re~;ult!o.. 

T:le fir~t part of thi!o. thc~i~ will provide background for con~idcrillg Ih,: 

federal emplnyment equity ~chemc. In particulur, it will rcvicw Ihl..' dcvdopllll..'nl of 

the law relating 10 di!o.crimination in Canadian courh and kgblalllrc~. Il will then 

trace the evoluiion of the concept of di~crimil1ation, fir!o.t in the Unltl'd Stall'~, and 

then in Canada, \Vith ~()me attention bcing dcvotcd lU dcvdupmCl1h 11\ (>llIall\!. 

The the~i!o. will then con-.ider thc tr.ln~rorl11allon of the l'Ol1l'l'pl Ir o III hl'lIlg 

based on motive to one of a ~y~tcmic nature. That di~Cll',-.i(}11 will bl' \cati (lit hyan 

introduction of the ~y~tel11ic rcmedic~ and their lI1a/llre~tati()n" III thl' lJrlltcd State" 

where they first aro'\e. Of particular intcrc~t j" the ~hift in the l11CtilOd or lighlillg 

dbcrimination l'rom the indiviuual ca~c-by-ca,e approadl to the lI"e ul ,y,tCIllll' 

remedic!o.. The the~i!> will thcn f()cu~ UpOI1 the n"c 01 de'.tll' l'ur /ll:llldatory 

program~. The Abdla Repurt' and the ActlOl/ Tml'ot! d(', 1'('1/111/1"" ca,l' arc the 

two key elcme nt:. t ha t brough t thi~ real izat iOIl to t hl.! tordr lin!. 

Next, the the~l~ will look <Il the Canadian gOVl.!rI1l11CIlt\ rC"I)()ll"e, III thl' lorlll 

of the Emp/o)'II/C'J/t Eljllity Act. Fir~t, it will ~I-.dch the main tcaturc, 01 tha\ .,kl 

Following that will be a comment 011 the lac~ (JI an eIlcctlvc elllorl'l'illellt 

mechanism. The thc:-.i~ will thl'l) con"HJcr the tcndcIKY 01 the currenl emploYlllent 

equity !o.chelllè to conccntrutc upon changÎng the reprl'l,entativl'Ill'-''' 01 the work 

place. as oppo~ed to changing the praclicc!\ anù po/tcie-. that givc rbc to Ihal 

representativene!o.!-., and the attitudl.!!-. that undcrly tho~c pruCtlcc!-.. 

5 
ROSllhe P>bella. Report of the Comnlss1on on Equal1ty 10 Employmellt, M1I1lbtry of Suppl:l dud 

Servlces, (Ottawa 1984) 

6 
[1967] 1 S.C R 1114 
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Finally, the the~is will outlÎne options availahle for expanding the scope of 

the EEA to dcal more effectively with discriminatory attitudes and practices. Those 

options will he di,cll~~ed in light of the political comideratio/1s that may affect the 

choiccs to be made by tlle Parliamentary Committee. 
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Part t, Section A.t 

Discrimination and the Courts 

Before the advent of hUl11un rights cOl11mission!-.. victil11!o. of di~l'rill1illation had 

almost no formaI legal recoursc. Exccpt for rare exceptions, Canadian court!\ \vcrc 

unsympathetic to the plight of minoritie!\. They paid morc attl'ntion tll ~uch 

traditional concept!\ H!\ freedom of commerce than to the cqual trcatmclll of 

minority per~on!\. Mo!\t orten. C()urt~ considcred ~lIch mattcr!\ 10 he 1110 nt 1 quc!\tÎom, 

that were beyond their jllri!\diction: 

Doublle~~, mutu,t1 gUllllwill ,ml! e~tLl;/11 .1I1111l1g thc peuple 01 nUmClllll\ r.tcc\ Ih.11 
inhabit Cal1.td,1 1 ... gre.tlly 10 he de\lr..:d, .md Ihe \.1111l- gllodwllI .lIId ..:\l..:elll ~hlluld 
cxtcnd .Iblll.ld. bUI wh.1l 1\ "'u dc ... lr.lbl..: 1 ... Jllli ,1 Ill": 1 e ... hu\\' 01 guudwdllII ,1 pl ":l..:nd..:d 
cst<.:..:m, ... lIeh " ... 1111ght b..: ,1 ...... lIl1l..:d tu ulIlIply \\Ith " I.m 1I\,ltl..: lu ..:nluH·c II Tu h..: 
worth ,1I1}llung, ":Ilhcl .II hOlllc (Ir "bf\I,ld. Ihcre 1 ... lCqlur..:d lhl' g\llllh\l11 ,lIll! e ... ICl'lll 
of a Irec p,,: II pic. \\hn gl'l1Ulll..:ly k..:l. ,lIld "lIIu'llIy .tll upun, lhe ... ..:ntlllll·nl'> th..:y 
cxprc., .... A \\1 ... ..: ,Ippr..:uall\lll \lI Ihe Il11po!l;nLe ul 1,1\\,> III th..: dnclllPllllllt ,,1 ,>udl 
g\!nuilH: ~\!ntll11..:nh, r,llh..:r Ih,lIl Illel": (orlll,t1 ob .. ..:rv,ll1ll '>, Ill) dl )ubt le .. t r,lIn .. lIUI 

Icgi!.lator ... from en,t<:1 mg, ,lIld ... llOuld re ... tr ,UIl our COUI «., lrom pl upuundlll)!.. 1 ulc ... ul 
law III enforce wh.ll r,m only he 01 n.llur.J1 gmwlh, Il Il 1 ... III hl' \\1 ,illY v,tlue III 

anyon~.7 

Members of the Judicial Committcc of England'!\ Privy Council rcfraincd l'rom 

expre!\!\ing their !\entiment!\ ~o openly. They !\imply ~wtcd that ~lIch tjut:!\tiol1s wcrc 

not for them to con~ider." 

As per Robertson, C J 0 HI Re NoLle dnd Wolf [19/,9] 4 fJ L 1< l/~ (Oz,!. C. A J. ~t. 1"1It: Jflb 

8 
A -G Car Bntlsh Calumbla v Tomey HOClllla and A G Cor Cllnacld [19011 '" c. 1:'1 ([' C l 
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Ncverthele~\ the common law requircd persons engaged in servmg the 

general public 10 refrain t'rom di~crimination:' Thal dUly obliged lh()~e who held 

them~clvc~ out to ~erve the public generally not to refuse ~ervice except on 

"reasonablc grounds". It was reasonable, for example, to refu~e service to prevent 

mbconduct and immorality, and to proteet the proper functioning of the bu~ine~~.1U 

Thb "innkeeper~" doctrine ~ought to ~hield individuals from the arbitrary and 

unrea~()nabk power of private entitie~, especially in ca~es where acce~~ to a public 

nccc~~ity wa" ll1ollopoli7Cd. Thu", while that principlc originally bound Innkeeper~, 

common carricr~, and public wareholl~es, more recently American court~ expanded 

the category to inclllde monopolies that had exclu~ive control over employment 

opportllllitie~ or other "practical neees~ities" (eg. unlOn~ and profes~ional 

" ) Il 
a~soClal1on" . 

Engli~h COllrt~ applicd that principle 10 two ~eparate categorie~ of entitie~. 

On one hand, II1I1kccp\~r~ \Vere obligcd lD rcceive and lodge ail traveller~ ~hort of 

a rea~onabk excll~e.J} 011 the other hand, per~on~ who operated a monopoli~tic 

or privilcgcd bU"lfIe~" that aftected the public interc~t were obllgcd to ~erVè ail who 

applied fOl lb :-'l'rViCC:-.. 11 
COllrt~ often re~tricted the application of the "lIl11keeper" 

principle by defining the two categorIes narrowly. That tartic ~erved weil thl>~e 

COllrt~ that wcrc not \Villing to grant a plaintift relief l'rom di~crimination. 

9 
See gellerally, Doug Schm'Hser, C1Vll Llbertles Hl Canada, Chapter 6, pages 2.62.-2.74, and Not.es, 

"The Antl-dlSCnmlllatlon Prln~lple ln the COl'1llon Law", (1989) 102 Harvard Law ReVlew 1993, at page 1997 

10 
Uston v ResoÜs Internatlonal Hotel, Ine 89 N J 163, at 17 1., 445 A 2d 370, at page 75 

( 1962) 

Il 
Notes !lom t-he Edlt-ors, "The Anltdl!>CIlminatlon Pnnclple ln the COrmlon Law", supra, note 9, 

at. page 1997 Cf 

12 
Schmt!lser. SUpln note 9. aL page 262 

13 
See. Bolt v St..,nllett. (ltlOO) 101 ER. 1572, Allnutt v Inglls (l810) 104 ER 206, Slmpson 

v Attorney-General. (1904) AC 476 
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One notable Canadian exception to a narrow interprctation of the innkccpcJ'!'\ 

doctrine was Sparrow v. J()JlIl.\·OI/.I~ That case involved a black l'OUple who \Vere Ilot 

allowed to take their alloted orchc!>.tra seab for a concert at tlle Montreui ACtllkmy 

of Music, even though the couple bl)llght their ticket!>. in adv<lnCl:. The cnuple !'\llt'd 

for breach of contmct pursuunt to section 1053 of the Civil Code or Lower Canada. 

On the basis of that ~ection, Judge Archibald he Id that when cntcrtainllll.!l1t i!'\ 

publicly advertised and ticket purcha~es publicly solicitcd, managemcnt forfcits lht' 

right of a private club to exclllde anyone it clloose!>. l'rom the premi'le!'\. 

In addition to finding a breach of contract, Jlldgc Archibald rellcd upon the 

two parts of the Englbh "innkeeper~" doctrine. Fir!>.t, he dre\\' Ull analogy bclwccll 

the obligation of an inn-keepcr ln rcceive a traveller and a theatre\ obligation Ilot 

ta tum away patron!>.. Finally, he held that the licence ln operate a theatre de pl ived 

its owner of the right to discriminute or to udnpt rçglllatjoJl~ tu that cffecl: 

H' a theatre i!\ hcensed by public .\uthoritic!\ lor the u~e 01 the public, ami h 1101 '>0 

far a slriclly privdtc cntcrpn:-e a'o to jU!\lify the owncr ln admil olle amI exdude 
another member 0/ tlw public . 

... (lhel dd'cndant:-. had no Jighl 10 makc any regulatiol1 excluding ncgroe~ twm thelr 
theatre, or from .Illy part of it, and ... any MICh regulatioll wa~ and 1'> llllre.IMl/lahlc 
and iIlegal. l'\ 

Judge Archibald abo lOok the liberty to expre~s SOIllC gcneral view!'\ 011 the ~l1bjcct 

of racial discrimination: 

14 

15 

... the reglllallon in qlle~li()n i!\ undoubledly a !\urvlval 01 prquullc,> crc,llcd by Ihe 
system of ncgro !\lavery. . .. Our comtitlltioll 1'> and ,llwdY'> ha,> bL:CII e~,>e/ltially 
democrJtic, and it dOL:!\ not admit of di,>l1nclioll'> 01 rael:'> or cl.l,>,>e,> Ali men an.: 
equal bd ore the Idw and each ha!-o equal right'> as il Illcmher 01 11ll: communily ... , 

(1899). 15 Que S C 104 (Que SC). 

(1899), 15 Que S C 104, (Que SC J. at page 112 
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1 shoulù œrtuinly hoM ..lny rcgulaliLli which deprived ncgrocs as d dus!> of privilcgcs 
which ail olher mcmbcrs of Ihe community had a righl to demand, wa~ not vnly 
unrca"onable but cnlirc\y incompatible wihl our lrcc dcmocratic institutions. lu 

ln the end, the plaintiff was awarded fifty dollars ir damages for breach of contract. 

I-Iowcver, it would be !>ome time before the sentiments expres~ed by Judge 

Archibald would receive further endor!lement from the bench. 

Two decade~ later, the trial judge in Loew:\' MOl/lreal Theatres Lui. v. 

Reynolds faccd the ~ame faetllal situatioIl as was presented in Sparrow. 17 He 

awarded a black man ten dollars in damages when he wa~ refu~ed an orchestra seat 

pursuallt to the theatre'~ rule that re~tricted non-whites to balcony seats. However, 

Qucbcc\ Court of King's Beneh reversed that decision because, in ilS view, the 

managèr's rule did lut offend morality or public order. lh No reference was made 

to section 1053, and no attention was paid to the prineiples enuncÎated in Sparrow. 

Instead, the Court he Id that, "the management has the right to a!-.sign particular seats 

to different races and classes of men and women as it sees fit".I'i In their approach 

to racial discrimination, the decisions of Canadian courts resembled ~uch decisions 

u), Ple.\.ly v. Fergw 011 , in which the United States Supreme Court sanctioned racial 

• ~ll 

~cgragatlOI1. 

W~ile ReYllolds peeled back Judge Arehibald's ruling on the civil law of 

contraet, Franklin v, Evans accomplished the same with respect to cornmon law 

16 
(1899), 15 Que S,Co 104, (Que.S.C ), at pages 107-8. 

17 
30 Que.C.B R 459, (Queen's Bench). 

18 
(1921) 30 Que K,B, 459 

19 
(1921) 30 Que K.B. 459, as per Martin J., at page 466, 

20 
(1896). 163 U S. 537, (U S.S.C ). 
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principles.21 In that case, a London restuumnt owner refuscù il> ~crvc .\ NCglll. 

Justice Lennox held that the presence of a licence 10 operale had no rclcvanct.' 10 

the licencee's freedom of commerce. He went 011 to ~tate that "a rc~tallrant-\...ccpcr 

is not at ail in the sa me position as person who, in consiut.!ration of th\.! granl of a 

monopoly or quasi-monopoly, takcs lIpon the\l1~clve~ dcfinit\.! obligation~. ~lII:h a~ 

supplying accommodation of a certain charactcr, within certain lil11il~, and ~lIhjt.·Cl 

ta recognized qualifications, to ail who apply".22 J'iwlklin exhihited how ca~y il wa'> 

for courts to render the cornrnon law principlc~ of no 1I~\.!. 

Higher COlllt~ \Vere not more sympathetic on the i~~Uè of di~cril11illatilll1. 

Union Colliery Co. of Britùh Columhia, Limited v. EJlyden wa~ the fir~t major decbioll 

in that area.l.\ In lnat case, the JlIdicial COIi1mittec of the Privy COllllcil cO\1~idered 

an 1890 amendment 10 the I3ritI~h Columbia Coul MÙIl" Rt'c~lIll1li()1/ .-Ic/, which 

added the phrase "and no Chinaman" to the folldwing ~cctio\1: 

(4) No boy unuer lhe age of 12 ycars, anu no woman or girl 01 ally age, .\Ild 110 

Chinaman, !.hall be cmploycu in or al\owcd 10 hc, lm Illc purpll!.C DI clIlploylllcnl III 
any mine Lo which the Act applics, helow grllund. 

The Judicial Committee decided the case ~olely on the groll\1d~ of it~ 

constitutionality, namely that legislation with refercnce to alien~ and naturalizL:d 

citizens wa!' ultra l'iles the provinciallegislature. Unlike JlIdge Archibald in SfJetrfo\\', 

the Judicial Committee said nothing about the dbcriminatory a~pect of the 

21 
(1924). 55 C.L R. 349. 

22 
(1924), 55 O.L.R., et pege 350. 

23 
(1899] A.C. 580, (P.C.). 
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amcndment. In fact, the Committee was neutral to the exclusionary nature of the 

amcndment.1A 

Four year~ later, the treatment of Asian immigrant~ in Britbh Columbia again 

came to the attention of the ludicial Committee in A.-C. for Briti.\h Columbia v. 

T'omey 110011IlUJ wul A. C. fur Canada.25 That case concerned ~ection 8 of the 

Briti~h Columbia Provil/cial Elections Act which provided that: "No Chinaman, 

lapane:.e or Indian ~hall have his na me placed on the Register of Voter:. for an 

Electoral Dbtrict, or he entitled to vote at any election ... ".2h A:. in B'yelen, the 

Judicial Committee approached the cases strictly on constitutional grounds. lt 

expre~~ly di:.tanced it<.;elf from any consideration of the merit!l or ~lIbstance of the 

provision: " ... the polky or impolicy of such an enactment as that which eXc\lIdes a 

particular race from the franchi!le i~ not a topic which their Lordships are entitled 

to considcr".' ln the end, the Judieial Committee lIpheld the con!ltitutionality of 

the provinieial kgi~latiol1 distinguishing Blydell on the ba!o.is thm the provision at 

issue in Tomey !-Iolllma dcalt with political rights that are within the province's 

ju risdiction.l~ 

In 1914, the Supreme Court of Canada also refrained from considering the 

merits of an overtly di:.criminatory provision. Quollg- Wing v. The King presented the 

24 
[lB99J A.C .• et 587-8B, 

25 
[1903J A.C 151 

26 
R S Be 1897. c 67 

27 
[1903J AC, at 155-56. 
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Court with section 1 of the Saskatchewan Act Rc:spectil/g tlze Ef1lp!oYII/(,//( of Fel1ltl!t' 

Labour in Certaill Capllcities, which provided: 

No person shall cmploy III Liny capdcity any white wom,1O nr girl 0\ Ill'l n\ll .Illy while 
woman or girl 10 rc!\idc or louge in m ln wmJ.. 1I\ or, ... .lVe a.., li bnna tide nl,lnmcr 
in a public ,lpJrlmCnl lhcn;llf only, III fn:ql1Cnl ,illY re'l,nll.lIll, \,llIl1lh) III olhel pl,\l"c 
of bl1sinc~!· or amu!>cIlH:nl owncu, \...cpt 01 man.lge,! by .lIly ('IUIl,II11.Hl ." 

The majority of the Court plOcceded 10 tlnd that provi~ioll illtw vite.\ lh~ provincial 

legislature without reference to the sub~tance or impropriety of the OYen 

discrimination. In faet, the JlIdicial COll1ll1ittee's statement in Tomey lIo/1/lIlu wa~ 

quoted in support of this dispo~ition.10 

A civil law case conccrning an incident of di~cril11inati()n !'Iimilar 10 that 

involved in Sparrow finally rear~:ed the SlIprCI11C Court of Canada in May 1933. 11 

Christie v. York Corporatio/l involved a tavern in the Montrcal Forum ami a bl:H:k 

season-sub~eriber who regularly bought beer al tilt' tavern during hockcy gal1l1..'!'I. On 

one occasion, when aeeompanied by another black man, the tavcrn rcfll~ed to ~erve 

Christie. The trial judge awarded the plaintiff twenty-fivc ùollar.., in damagc .... 

However, Quebec\ COLIrt of King'~ Bench rever!'lcd and di~llli~..,cd ('hl i..,tic\ d:,ulll. 

The Supreme COlltt of Canada uphcld that rever!'lal. In hi:-. rea!'llllling for the 

majority, Justice Rinfret comidcred both Lo('w'!i Theatre.\' v. Reyl/old.\ and Frallklil/ 

v. Evans, and stateù that: 

2.9 
QuOng-Wlng v The~, [1914). 49 SC R. 440 S S 1912, c 17 Tarnopolsky. DI!ocomll1"t.I<J1I 

and the Law. Rlchard De Boo Pub1 (Toronto 1985). page 1-10 Tarnopolsky notes that the Act onl\lrI'll1y 
referred to "Japanese or other onen!.ai perso~s" 

30 
However, sorne Justlces cild turn thelr attentloll ta t.he sul.Jstance JUStl('9 D,.ll loulld th"t. t"u 

leglslatlon was not desl!;ned ln deprlve Onentais of the opportulllLy of S'Hnlns Il 11 Vil li "ood t;e(.ùu~1J li." 
employrnent of wlllte women WilS nol. necessaly, ln il uuslness sense, ta op(,rat" r"&taU\Ilnt,,, laUlldlll'~ or 01.""\ 
slmliar establlshrnents, 49 S CR, at. page 465 Chle! JustIce Fltzpatrlck wenl Curt.!,,·c and h"ld t.h.,I. wh"e th" 
leglslatlon "may affect the Clvll nghts oi Chlllamen, lt IS prlman1y dlrected ta th", protuct.1lJfI !Jt rhlldn':l1 
and gHls". 49 SC R , at palle """ IndeeJ, he co,npared 11.. ta ",ume,!,ai relSuldtlUtl" d"~llSr",d tu f>l'N""\. 
dl.sorders on Sundays, and ta close drlnklng places at certain hours Justlte Idlngtoll alone dlSsHnteù "r..alll:'t.. 
the Saskatchewan prOVISIon He malntalned that aSlde from "p011\.lC"1 rlgbt,,", oth"r Clght", !J()WIHb ,,\Id 
prlvlleges that adhere ta BrlLlsh subJect" canllot be curtalled 

31 
~~e v York Corporat10n [1940] S CR 139 
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ln cOIl~idering this ca~e, we ought to start from the proposition LhaL Lhe gClleral 
principle of thl' Iaw of Ouebec is that of complete frceùom of commerce. Any 
mcrchanL l~ frec ln deal a., hc may choosc with any individual mcmbcr of the pub:ic. 
Il h not li quc~tion of moLives Of reasons for deciding to deal or not Lo deal; he b 
fn;c to do eitlll;r The only re~tncLi()n Lo thi~ gcneral principle woulu be the eXlsll:ncc 
0/ ,1 ~pel'dil' I,IW, 01, III the cJlfymg out of the pnl1liple, the .tu optIOn or a rule 
contr.lry to the gond mordl" or public order. l

} 

Justice Rinfret fclt that the respondent's conJuct wa~ not contrary to such good 

morals or public order.1l In~tead, his ruling reaffirmed the supremacy of freedom 

of commerce. He abo affirmed the narrow reaùing of the common law principles 

given in Frallklill v. Evum. While Ju~tice Rinfret acknowledged that :-.ection 33 of 

the Quebec LicenCe! Act stated that: "No licencee for a restaurant may refll~e, 

without reasonable cau !'le, 10 give food to travellers", he neverthele~~ maintained that 

neither this provision nor the doctrine that it embodies affected the tavern owner 

in the Montreal Forum. In his opinion, a tavern was not a restaurant, because beer 

is not food, and Christie was not a "traveller",3-l 

JlI~tice Davi~, who had earlier participated in upholding the discriminatory 

legislation in Quol/g- Wing, di~~ented in Christie v. York. He found that the tavern 

owner wa~ not entitled to refuse to serve Christie. Reasomng along the lines 

sliggested by J udge Archibald, he ~tated that the !JoIe bSlie was whether a licenced 

tavcrn operulor had the right 10 pick and choo~e whom he wanted 10 ~erve having 

been givcn a ~pecial privilege to sell beer. He held that: 

33 

34 

ln the changcd .mù changing ~ocial and cconomic condition~, differcnt principlcs musl 
necc~~,\fily hc applied 10 the new conditions. It is not a question of creating a I1CW 

principlc but of .lPplying a diffcrcnt but cxisting principl\! of the law. The doctrine 

[19401 S C R 139, at page 142. 

[1940) S.C.R 139, at page 144 

Thl S 1 easomng was subsequently adopt.ed by t.he Alberta Court of Appeal WhlCh also held that 
t.he 1I11l-keeptlr doctnne dld not apply t.e a mot.el that. dld not. serve food. Kin!', v Barclay dnd Barclay's Motel 
(1961). 35 W W R Z40 
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1hal uny merchal1l is free 10 ùeu! wilh Ihe pub!k ;" he ch\lm~', h.ld .1 \CI \ dl'lilllll' 

place in the oIJ,;r ecollllilly and ~1111 app!it:s ln Ihe l:'I\t: III .1Il III dill.1I ~ 1II\.'1 dWIl. hUI 
whcn the Slate enter!> the lidd .mtl t.\~e:-. t:Xd,I"lI\C l'\Hlllll! ni tht: ~.Ik III Ihe pubhl' 
of l>llch a cOll1modity <l' hllllDr, Iht:n Ihl! o!d dOl'lline III tht: lt~ed~\Il\ ~lt Ihe I\\l:ld\.\I\1 
10 do .I!\ he Il),,c,> IJ.\~ 11\ Illy VICW no a(1(1I/(:.lllon III .1 Ill'I MIll III \\ hom Ihl' SI.III: h.l'" 
giveH a \Pl.!CI.tl prlVlkgl.! III :-.dl !lI Ihe pub!k 

If then.: 1,10 bo.: I.:xclu ... ion on tht: ground of \.\)!llUI llr III 1.I,e III Idlglllll\ 1,lllh .11 lin 
.my grllund nol .I!rt:atly ~IK:ciljc.tlly pro\ldt:d lor hy the ... I.tlltle, it i., 101 Ihe lcg,I.,I.lllll~' ., 
it!.c!f, in Illy VIC\\', to im(1o!.c ~uch prolllhilHllI\ umkr Ihe l'~clthl\l' W\Il'lI\ III 
goV!;rnlllenl control of the :-.ail: of !iquor III Ihe pubhl wllll'h 11 h,,, \l'ell III III l'1l.ld " 

While Justice Davis condemned the discriminatory action of the tavern, he did Ilot 

retreat from the principle of frecdom of commerce. In ccl1~lIring the cOllduct of the 

tavern owner, Ju~tice Davi~ relied more on the pre~ellce of a licence and the 

common law than on the impropriety of di~criminatioll it~e1f. 

Lower court~ continued 10 allD\v lavcrn and restaurant ()Wl1er~ to Wrtl away 

visible minoritie~.'" For examplc, the Britbh Columbia Court of i\ppeal applied 

the principle of commercial freeùom in Rogel:\ v, Clarel/ce I/ole! Co. lU 1 l'je ct a 

daim of discrimination.37 Except for Ju~tice O'llalloran (in dis'll'Ilt), the ('OUll 

found it unnece~~ary to even examine the common law. In The courl~' rc~tl il'Ied 

treatment of the innJ..eeper\ Joctrine was indicative of the gClleral atlltlltk tha! 

persisted even in the face of anti~discriminati()n legislation, ln 1944, the Olltano 

Legislature pa~~ed the Racial DùcrilJlÎllatÎOIl Act, 10 prohibit llotÎl:l'~ and 'llgm, that 

reflected on race, creed or ancestry:N Neverthelcs~, in Re Mcl)Ollgllll WilL WlIlltlell, 

35 
[19401 S CR, at pp 152-3 

36 
Rogers v Clarence Hotel, [194012101.101 R 545 (B.C,C A J. KlIl/\ v Sard.,y ""d fl.,rdy'b 11(jt~1 

(1961), 35 W.W.R. 240 (Alta CA) 

37 
(194013 DL R ~83 

38 
See generaUy, Schmelser, supra, note 9, pages 266 ff 

39 
S 0 1944, c 24, s 1 Herelnaft.er RQ6 Sect.loll l states 'No l'ur~oli .. hall, rai l'ubhbh '.lC 

.... display or cause to be pubhshed or dlsplayed, or (b) permlt. to be pubhshed or dlspldyed 011 l,,,,d .. or jJrllllllbU' 

or in a newspaper. through a radlo broadcastlng statlon or by meanh oC any other medium WhlCh he own~ UI 
_" controls, any notlce, slgn, symbol, emblem or ot.her represent.atlon llldlcat.lng ùl~crlmlllatlOlI or an HILrtntlûll 
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JlI!o.tice Chevrier refll~cd invalidate a deed covenant that proscribeJ the sale of the 

land to "pcr,>ons other than Gentiles".·o He found that the regi~tration of the deed 

did not con~titLJte the type (If publication prohibited by the RDA and held that the 

Act did not apply to racial dbcrimination in the purcha~e and sale of land. 

ln J 945, Jmllœ Mad.ay created another exception to the trend of c,>urt 

decbion!'l in Re Drul1llllond Wren.· 1 That C(l!'le involvcd a re!'ltrictive covenant 

pllrporling to prohihit the ~ale of land to "Jew~ or per~()n~ of objectionable 

nationality". Even though Re iHcDollgall ami WmJdel! wa:-. on ail four!'l WIth rhe fact~ 

of thb ca~e, JlI~tice Mackay ~tated that it and allother Canadian or Briti~h decision~ 

were of no a~,>i!o.tance. Imtcad, after noting the developing nature of public policy, 

he turned to the United Nation~ Declaration of Human Righh (to which Canada 

was a ~ignatory) and the ~latements of several prominent world leaders and 

organizutiom denouncing anti-~emitism, as evidence thut such re~trictive covenant~ 

were again~t public policy:2 

Ilnwever, three years later, the courts' ambivalence to discrimination was 

reuffirmeu ln Re Nohle and Wolf.·' That case dealt with a re~trictive covenant in 

a conveyance of a ~urnmer re~ort ~tating that the property "~hal1 never be sold, 

a~signed, tran~ferred, lea~ed to and ... occupied or u~ed by any per~on of Jewi~h, 

Hebrew, Semitic, Negro or coloured race or blood [hut restncted] 10 persons of the 

white or Cauca~ian race ... " ln the course of hi~ Judgment, JUStlce Schroeder 

t.o dlbCllmlnat.e agalllst. any person or any clas of persons for any purpase because of t.he race or creed of 5uch 
l'elson or class of persons" 

40 
[ 1945). 2 D L R 244. (Ont He.) 

41 
[1945).4 DL R 674. [194S) O.R 778 (Ont. H.C ). 

42 
Justice MacKay clted statement.s from PreSident Franklin D Roosevelt. Prl.me Minlster Wl.nst.on 

Churchill. General Charles de Gaulle. the World Trade Union Congress. the Lat.lI1 Amencan-U S Act of Chapultepec 
And t.he const.ltutlon of the Soviet Unl.an 

43 
[1948) 4 D L R 123. (Ont Il C ) 
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denounced Justice Mackay's approach, und re-instateu the pr\!-cmillcncc of fn:cdol1J 

of contract: 

Wc arc nol 000 authori/cu to c ... lahll ... h as I.IW cn:r}thing \\hidl wc m.ly Ihm\" lm Ihe 
public good, and prohihn cH:rything whkh wc Ihin\" othn\\'i~\.!o 

For a court 10 il1\cnt ncw head'> of public pulley ,1I\l! find lherelll nulhlkatinll III 
cslabli ... hcd nghh or obhg.lllOn ... - ln 1 !.l'Il'l' l'mhar\"lI1g 1I1H1I1 ,1 rOlIl,C of jlldidal 
Icgblalloll - l, a nwde of procedure nul 10 bc cncoul,lgl'd or ,l(l(lf\lwd .. onc i, Ilol 

lightly tn interkl c with the freeoum 01 wnlrdll 0+1 

The Court of Appeal upheld this decisiol1o The Suprclllè COLlrt of Canada rcvcr~cd 

the Court of Appeal, but on other ground ... (failurc of thl! covl.!nant for 

uncertainty)." Nothing wa~ ~aid of the public policy l'On~ideration~ dc~pite the IlCW 

legislative action in Ontario which mowd tu rcaftirm Ju ... ticc Mackay\ po~iti()Il,~" 

The hi~tory uf ca~è law in Canada indlcalc", tl1al Ihère \\cre ~l)Jl1e JlIdg;~~ lhat 

ready to publicly acknowledge the harm call~cLl by dlo.,Cflll1llla!il)fl, Ilowewl, tho~\: 

judge~ were in the minority. Il appear~ that for the \llo-.t part. court.. were \lIore 

concerned with upholding freeuom of commerœ than \Vith public policy, Ue NolJ/e 

and Wolf ~lIggesb that juùges at ail Icveb ~harèd an Indifference lowan.l, 

discrimination. 

(19481 4 D L R • at page 136 

45 
[19511SCR 64 

46 
Arnold Bruner, "The GeneslS of Ontario Human Rlghts LeglSlat.lou", (1979), JI Ufllv"r .. ~ 

Toronto Faculty Law ReVlew 236. at page 246 
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Early [,e2islation on J)i~crimination 

Lcgi-,Iature!l ~tarted to deal with discriminatory conduct before the Second 

World War. At first, laws dealing with discrimination werc seant, limited, and 

generally incffectivc. Legblators had to be pll~hcd and coaxed into pa~~ing 

lcgislation and then making ~ure that it had ~Oll1e bear ing in real life. The Federal 

and Provincial govenments enacted several piece~ of legi~lution to uddre,,~ variou~ 

a~peets of discrimination. Those were, by-and-large, scattered atteI11pt~ 10 control 

discrimination. 

ln 1932, the Insllrallce Act of Ontario made it an offence for an insurer 10 

discriminate among risks "because of the race or religion of the insured".47 That 

same year, the legi~lature in Briti~h Columbia legislatllre enacted a new 

Unelllployl1lent Reliej Act, which providcd that "in no ca~e ~hall di~crimination he 

made or permitted in the employment of any person by reason of their politieal 

affiliation, race or religroll~ views".4~ In 1934, Manitoba added ~ection l3A tu it~ 

Lihel Act, providing that "the publication of a Irbel againsl a race or creed likely 10 

expo-,c pcr~on~ belonging to a race or profe~sing the creed 10 hatred, contempt or 

ridicule, and temling to raise lImest or disorder among tht people" entitle~ the 

person~ belonging to the race or creed 10 sue for an injunction:" This was the first 

time that a Canadian legislatUi e explicitly decIared that racial or religiou~ 

discrimination was against public policy.5<l The 1945 British Columbia Sodal 

47 
S 0 1932, c 24 ,s 4 

48 
S B C 1932, c 58 

49 
S.M 1934, c 23 

50 
See Ian A Hunter "Human Rlghts Leglslatlon ln Canada. Its Ongln, Development and 

Interplet.atlon", (1976). 15 Western Ontano Law Revl.'lli 21 
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AssistaI/ce Act, provided in ~ection ~ that "[i]n the admini~tratioll of ~m.'ial a~~i~talH.'è 

there shaH be no dbcriminatinn bascJ on race. coloul. lTccd or polilkal 

affiliations."" The variety of contexts in \Vhich ullli-ÙI!'>Clïll1illutory provl!'>ilHb Wl'Il' 

enacted indicates that each government proœeded in a pil'\.'c-Illca\ fa ... hlllll. \\ Illl'h 

highlighted the lack of a true commitmcnt to compll'hl'Il ... ivl' prllte\.'tlllll. Nl'cdk,>,> 

to say, the lack of favouwbly pre-di!'>p()~cd COllrt!'> fu! tller fnl!'>tratcd the dfl'\.'tiwlll''>!'> 

of sllch legi~lation. 

The Second World \Var \Va ... a waler ... hed thal brought about a ,>tcady grO\\ith 

and con~oliùation of anti-di ... crimillation kgblatlon in Canada. The allodtÎè ... in 

Europe ~hocked the public con ... ciencc. But in addition. the \Var-lime Intcllll11l'lll 

of variou~ grollp~ on ethnie anù religiou~ grol1nd~ (Jeho\'ah\ Wltlll' ...... l' ... ) \h()\~l'd that 

discriminatioll wa~ not a far-away phcnol11cllon." Ul1di.:r thl' prc'Nlre of lobby 

groups, the Ontario legi~laturc ~tarted lo enac! ~tatute ... that tkalt dirl'ctly \\'Ith 

discrimination it~elf. III 19..J.4, Ontano cllacted the Racial f)/\(WllIl/clllU/I .. Ict, whl(h 

prohihited publication. di~play. or broadca~t uf anything that ... h()wed the ovcrt 

intention to di~criI11inate on the hasls of race or creed." 

It i~ jntere~tillg to note that by thi~ lime the public gradually bl'calllc Illort: 

attuned to the problcm of di"crimination.'>l ln 1945 il grel'led Ju ... ticc Mad .. ay\ 

ground-breakll1g decl~ion in Re Drlll1ll11Olid ami /V/('// with COII"'llh:rahle acclailll. ' 

And luter, when the COLIrt retrcated to a more con~crvativc !>u ... lIll111 ln Hl' Noh!t, 

51 
S B C. 1945, c 62. 

52 
Doug Smlth, "The Darence oC Canada' C1Vll I.ibert.us Durlllg World War H', CEle Radw Id'H'" 

53 
S 0 1944. c 24 

54 
Schmelser, supra, note 9, paga 256. 

55 
Bruner, supra, note 46, at page 245 
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and Wolf: public di"appointment galvanizeù the Ontario legi~latllre 10 Imng baek the 

[)rul1ll/wllci W/('Il dicta by pa,,~ing the COllveywlC'/llg und Law of ProjJL'rty Amel/dmeflt 

Act, which dcclareu covcnant~ in deeds of land with re~triclion" ba~eu on lace. 

religion, or ancc"try 10 be void.o;,· ln anothcr instance, the federal govcrnment 

i~Mlcd Orùer,,-in-Collncil for the dcportation of Japane~e per!-.on~ in 1945. By the 

lime the ca~e challenging the!-e Orùers reached the Judiclal COl1lmittec of the Privy 

COllncil two year~ latcr, ther~ was wide~pread public critici ... m of the Order~.~7 ln 

fact, il wa" rcportcd t/Jat the govenrmcnt hoped that the COLlrt" \voliid qlla~h the 

Order~. A" it tUf/1l.'d out, the Privy Couneil uphcld the OILlers, but the governmcnt 

abandol1cd thcir cnforccmcnt. 

ln }947, Sa"katchewan prodllceù the first modern Canadian !-.tatute on 

ùi~crimination: the Smka!c!Jnwlll Bill of Righ!.\ Act.~' ln aùdition to addre~~ing 

hUIll:.ln righh, tlll~ act dealt with civil libertie", ~L1ch a~ the funuamcntal freeuom~ 

of ~pcech, prc~~, a..,,,emhly, religion, anù a~~ociation, It prohihited L1bcrimination 

with re~pect to accolllmodation, employment, occupation, land tran~acti()n~, 

education, bll'\ine~"es, and enterprbe~, However, early legi~lation, including the 

Saskatchewan Bill of Riglt!.\, relieù upon traùitional enff1rcement mechani~.m~ whieh 

were weak in thi~ ~ctting. Some of the pre-War p:-{\~/bions, ~l1ch a~ tho~e in British 

Columbla\ lInemploymel1t cnaetment~, laekcu any enforcement provi~ion~ at ail. 

Othcrs rclicd upon cfIIl1inal ~anctiol1~ and fine~ which were admil1l~tered by the 

police and thl.! COllrt~, 

~. S 0 1950, C 11 Bruner, supra, not.e 46. at. page 246 

57 
Schme1ser. supr,'. not.e 9. at pages 260-61; Co-operat1ve Commttt.ee on Japanese Canadlans v AG 

~ [19471 AC 87. (P C ) 

58 
S.S 1947. c 35 
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Experience sho\\'cd that victims wt!r~ rductant to initiate crimillal action!'>. 

Victims of di~criminati()n did Ilot have the reSOlll C\:!'> to l<lunch \cgal pllln:edlllg!'>. 

It lOok con~iùcrable courage, if nl)1 reckle!'>~ne!'>~, ttl "rock, the hoat" If Olll' ahcady 

suffereù from a ùi~aùvantuge in terms of employme!':', ami ~ervicl'!'> ln any l'a!'>e, duc 

to a luck of public educatIOn anù promotion l'l'\\' peoplr.! ewn "ne\ .... that lhl'!'>c anti­

discrimination provbions exi~tcù.w Inasmuch a!'! it wa~ hard 10 pwve that a perMl1\ 

has not been denieù ucce~s, '"ervice, or employmcnt for ,>ome rl'a~()11 othel than a 

discriminatory one, prpof of the offcnce beyolld a rea."ollable douht wa~ allllmt 

impo!'!sible. Furthermore, a meagre fine of twenty-five to flfty dollar" did Ilot help 

the victim of dbcrimination find a differcnt job or home. The protection!'! and 

sanctions of the~e varioll~ Icgi!'!lative irbtrllmellt~ rang I!ollo\\' in the lacl' of a genl'I al 

unwillingnc~~ on the part of cOllrt~ and tht.: poliœ to t.:llfon.:t.: them.'" Sinel' the 

COl1rt~ did Ilot rcully view di'icrinlIllatlon :.t!'! a criminal act, tht.:y were rl'llI~tant lu 

impo~e ~anction~. 

The fair accommodation and fair employment pracliœ~ Ach Dr the 1l)50~ 

constituted a ~econd wave of legislation in the form of ~pecial purpme ~tatule" 

which applied 10 particular area~ of activity. They were an atlempl to proville a 

more effective ~cheme 10 redre~~ discrimination. Irnprc~"l'd \Vith the lobbyillg dror t~ 

of the Public RclatlOrh Cornmittce of the Canaùian Jcwi"h Congrl'~~ and lhe 

potential for political gain, the Ontario govcrnment becall1c the fir ... t of the provine\.!" 

to enact ~uch legi'ilatiol1, the Fuir Emp/oymclll Pruc/icc.\ Act:'1 The other province~ 
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quickly followed !o.uit.',2 The next step in Ontario was the Fair Accommodation 

Pmclic(' \ Act, which aimcù at craùicating ùbcrimination in the provbion of 

accommodatioll, ~crviœ ... or facilitic~ "available in any place to WhlCh the public i~ 

cu~tomarily admittcù",''' Again the othcr provinces followed ~llit:'" Qllebec, on the 

othcr hand, dit! not cnact a ~cparatc act. In~teaù, it included a ~ection into a new 

f/otel.\ Act to dcal with di~crimination in hotcb, re~taurants, and camping grollnd~:''\ 

Thc~e Ach horroweù l'rom method~ and proœùure~ that were l1~eù 111 lahour 

relation ... rcginw-, provitlIng lur an illve~tigatl()n, an a~~e~~l1lellt 01 c()mplaint~, and 

an atternpt at conciliation. The l:l)mnl1~-,ion ... in charge of the accommodations and 

fair practicc~ act~ placet! com,iderable attention on ~ettlement and conciliation 

bclicving that 11 would be more effective in eliminating prejuùice than the 

impo~ilion of criminal sanction~.(·' Indeed, sorne officiais viewcd thernselve~ more 

as concilialor~ than a~ enforœment officer~.1>7 

The act~ provlded for the ~etting up of boards of inquiry 111 the event that 

conciliation failcd Tho~e adlllini~trative procedllre~ were designed to replace the 

laying of an information which initiated a proseclItion under the previolls ~tatllte~. 

ln Sa~katchewan, for example, the Minister re~ponsible for administering the 

Accommodation~ Act could direct a departmental officer to inquire into the 

&2 
~Idllltobd (S ~I 1953 (lnd 5"551On), (. 18). Parllamellt. (S C 1952-53, c 19), Nova Scot.la (S N S 

1955, c 5), New BlUl15Wl ' (S NB 1956, c 9). Bntlsh ColumbIa (S B.C 1956. c 16), Saskatchewan (5 S 1956. 
c 69) and flOally Quebac ln 1964 (5 Q 1964, c 46) Punca Edward Island, Albert.a and Nawioundland dld not 
Ilnllct LegIslatIon cleallng excluslvely wlth accorrmodatlon practlces 

63 
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Saskatchewan (S S 1956, c 68), New Brunsw~ck (S.N B 1959, c.6), Nova Seotia (S.N.S. 1959, 

e 4), Manitoba (S.M. 1960), Brit~sh ColumbIa (S.B C. 1961, c 50' although th~s statute was restr~eted only ta 
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complaint and to endeavour to effeet a settlement. If the offiœl faikd. a 

commission could be appointed 10 try again. Failing a satisfaclory re~()ll1lion. li 

proseclltion cOllld be Îm,tiluteu \Vith the perl1li~~Îon of the Mi/1i~tel. The prlll.:edule 

under the fair employment practices aets \Va~ similar, exœpt that befon.' the 

initiation of a cuurt proceeding, the Minister rcsponsiblc could i~:-lle an)' order 10 

give effect to an inve~tigating commission's recomll1endation~. 

The next step involved the extension of tbe~c i\Cb 10 cowr re~idential and 

commercial accommodation. Saskatchewan was the fir~1 in Ihi~ endl.!aVOUL Il~ !lJS() 

Fair Accol1lmodatio!l.\ Practices Ad'" ~imply incorporatcd ~ection 10 of the 1947 Hill 

of Rights which already ~ecured the right of ail persons to pLJrd1a~e. lea~L'. rL'llt, and 

oecupy ally land anu every e~tate. The provi~ion~ uealing with le~idenl1al and 

commercial accommodations were also included. In 1961, thl' Ontario legi~lal11re 

moved 10 incillde in its statute "occupancy of ully dwelling unit in :lny building thal 

contains more than six !-.elf-contained dwelling unit~".'" Sllb~eqllcnt al1lendment~ to 

the Ontario HUIIlWl Right.\ Code extenueu the provi~lon~ 10 inciUlk ~illgle ~clr­

contained dwellillg units.7U 

Despite the administrative improvements of the~e fair cmployment and 

accommodation Acts, however, the onus of enforcing their provi~joll~ ..,till rc~tcd 

upon the victimizeu individuuls, who were in the leu~t advantagc()L1~ pmition to hclp 

themselve~. Tho~e individuub were re~ponsiblc for engaging thc mlmini..,trativc 

machinery tu pllr~lIe the alleged dbcriminator~. A~ a re~lIlt, proœedillg!'l under 

these fair employment anu accommodation ACh were minimizcd in the ..,allle ra~hioll 

as under the preceding qua~i-criminul ~tatute~. 
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The courts werc not very receptive to the few prosecutions that did arise.71 

ln Saskatchewan, there was one proseclltion in November 1961, in which a 

re~taurant manager was fineu twenty-five dollar~ for refusing 10 ~erve an Indian. In 

Ontario, only after the Lahour Committee undenook exten~ive lest cases concerning 

the discrilllInatory conduct of employers in Dre~den uid the Lahour Ministcr finally 

give hi~ con,ent to prosecute a Dresden restauranteur. There are three reported 

ca~e~ of pro~cclltiom in Canada, ail emanating from the Ontario city of Dresden 

(once the ~tep-off point for the underground railroad for negro ~Iaves). In two of 

the ca~e~, the convictions \Vere qua~heu hy Juuge Gro~ch, who was apparently one 

of the property owner~ who ~ollght to lIphold the re~trictive covenant in Noble v. 

Wolj.71 ln general, dl~crimination continlled more or les~ unabated de~pite the 

enactment of the Fair Employment Practices Act.73 

The enactment of legislation prohibiting discrimination was of Iittle effect 

withollt the creation of an enforcement mechani~m. Although the anti-

discrimination lcgi~lation wa!'. in place in Ontario, the administrative machinery wa~ 

slow in the making. Four years after the enactment of the F.A.P.A. in Ontario, 

Premier Le~lie Frost introuuced the Ontario AntÎ-Discrimillatioll COlllmission Act, 

which was lo con~oliuate the adminbtration of ail fail }Jfactices legislation.74 But 

the government did not intend to move quickly in setting up the Commission.75 ln 

faet, the Cahinet committee for establishing the Commission met for the first time 

Il 
See /:\f'lIelally, SchnHllsel, ~upra, Ilot.e 9. page 281 

72 
Schmelser. supra, note il, page 281 
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Bruner, .!!.l'lli..i!. not.o 46, pago 248. 

74 
S.O 195tl. c 70 

75 
Brunei, supla, Ilote 46, page 250 ln 1958. desplte a Speech from the Throne announclng the 

Govel nment' S Intention ta 1 ntroduce an educatlona1 program and ta lntegrate administration of all fal r practlces 
1"lIls1at Ion undel an Alltl-Pl5cnmlnatlOll COlllTllSSIOll, Cablnet ffillllst.ers reportedly st.ated that the lIovernment 
"wUl m()ve very slowly 111 lmplementlng the Act and sett.lng up the COIllTlISSIOn" 
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five months after the Act's proclamation, and in the meantime the governmcnt 

continued to give the FAPA a narrow interpretation./~ ln 1959, on~ year after the 

Anti-DiscrimùUltioll COl1ll1lis.\ioll Act was enacted, thc fir~t comI11i~!'Iioll \Vas appointcd. 

It was composed of a Chairman, LOlli~ Finc, ami two !'Ita!'f Illcmhcr!'l who had 

administered the fair practice!ot legi~lati()n in the Departmcnt 01 Labmll. 

Present-ùay anti-di!otcrimination legislation and hUIlI:tn right~ COJ1lll11~~illf1!'1 

started to take !othape in 1962, with the enadmcnt of the OlltlllÎO III/HIIIIl Uighl.\ 

Code.n The Ontario Code marked the heginl1ing of a ncw wave or Icgi!'llativc 

action aimed al dealing \Vith discrimination. The Code con~olidated ail hUJIl:tn 

rights-related statute!ot, and e!ottahli~hed the Ontario 1I11111an Rig,hb ('olllmi~~i()n. Thc 

Commission had the power to initiate a complaint. In conducting an invc!\tigation 

and pursuing a resolution of a complaint, the Commi~~ion could dlUw upon the 

experience of a staff that could develop an expertise by devoting Il~elf exdll!'liwly 

to matters of human rig,hb. The power 10 prosecute a complainl "(llvell the IJwblem 

of the reticent or anxious victlm. 7X Abo, the C()ml11i~~i()n hau the capacity 10 

educate the commllnity abolit the proceuure and pllr~lIe a violatioJl wherc thl.: 

victim's lack of knowleuge and fear of proce~~ would have call~ed it~ end. l'hl.: 

comprehen~ive nature of the Code approachcù the b~lIe~ 01 di"crlmiJlalloll a~ part 

of an over-all prohlem, not only a~ isolated ramificatiom. Dr. Dalliel IIJlI, IOrllwr 

Chairman of the Ontario HlIman Rig,ht~ COl1lmb~ion ~lIIl1med L1p the ()bjccl~ and 

purposes of the Code and its 1965 Commis~i()n in thi!ot way: 
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Modern day human right!> legislation is predicated on the theory that the action!> of 
prejuùiced people anù thelr attitudes cao he changeù ,IOÙ innuenceù by the proccs,> 
of re-education, ùiscu!>~ion, and the presentation of di~pa~~i()nate MlCiùscÎl.:ntilic 
materiub that arc u,>ed to challenge popular myths and stereotypes about people 'H 

Human Right~ Ic.:gl.,lation on this continent is the ~killful blcnùing of educational and 
Icgal tcchlllquet> in the pursuil of social ju~tice.7'J 

On one hand, the broildne~~ and generality of this statement is indicative of the 

wide anù yct unùcfined scope of dbcrirnination. On the other hand, it also indicates 

that no olle wa~ ~llre exactly how a human rights commi~sion should go about 

fulfilling its mandate. 

The difference in the number~ of complaints filed during the reign of the fair 

practices aCI~ a~ cOl11part:u to the number of ('omplaint~ filed under the ~u('Ceeùing 

human right~ c()de~ illll!\trate~ the pervaùing limits of regime~ that relied on the 

initiative and 1 e~()llrce~ of the victim. In Ontario, there were five hundred and two 

complaint~ over a perioù of ten years under the fair employment and 

accommodation Acts. The fir~t six years of the Omario Humal1 Rights Code 

produceù six thollsand complaints, of which 1267 fell within the terms of the Code. 

ln New Brlln~wick, while 15 complaints were filed in the 10 years of the fair 

employment and accommodation Act, 52 formai complaints were processed in the 

fir~t year of the Humall R(!{llts Act. The figure~ of complaint~ under fair 

employment and accommodation legislation in other provinces are comparable.tlO 

To a certain extent, the increase in the number of complaints filed and processed 

ululer the ncw human rights codes may be a result of increased pllblicity about 

discrimination cmanating From the United States and it~ Civil Rights movement. 

In general, human rights codes in Canada prohibit discrimination in areas 

concerning the gaining of a livelihood, such as employment. They also deal with 
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Ontano Hum.ln Rlghts COITl1l1SS1on. "Merchants of Uate". Human Relatlons June 1965 
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See genel-ally Tarnopolsky. supra, note 29, page 2-6 
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one's acquisition of shelter (housing and rentai accommodation), or l'ollsumption of 

goods and service~. The prohibition was first bascd on race, colour, èthnicilY, and 

religion. Later ail codes also included sex, age, and phy~ical handicap. l'hl' 1l1l111bc.:1' 

of grounds listed in variolls codes has increased to thirty with ~llch èxall1plt.!~ a~ 

sexual orientation, mental handicap, family statu~. pregnancy, und plaeè of 

residence.sl 

White other provinces also enacted human right~ code~, not ail of thèlll 

initially provided for a commission. [n 1966, Alberta l'Ilucted il tïr~t hUl11<1n right~ 

legislation with an administoT to oversee ils implcl11entati()I1:~ Hmwvcr. the 

administrator did not have a profe~~ional staff L1lltil 1972, whl'Il the f flOl/all Righ{\ 

Act was replaœd hy the fmlividua!'.\ Right.\ Protectio!l Act./I.\ ln 1%7 New Brlln~wid, 

established a commi~~ioll along \Vith ib Act.M While Nova Swtla j>1c..'cc..'deLl New 

Brunswick in enacting ilS Act (in 19(3), il wa~ not until 1%7 that N()va Sl'Otia 

established a full-time Director 10 admini~tl'r the Ac[. Brtli~h Columbla\ hUllIan 

rights machinery developed slowily. However, in 1969, ils /lIIII/WI RiglLl.\ ('ode dill 

provide for a full-time administration and Commbsion,)l~ Unlike thl' otlwr 

commission~, the Humun Righb Commb~ion in British Columbia wa" givcn a will\.! 

discretion with the uuthority 10 decide what wa~ a rea~(}nahle caul,c ()f 

discrimination, although it wus ultimately b()ard~ of inquiry that decidcù what 

81 
Ramer Knopff. Human Rl/;hts & Social TeehnoloKY. Carleton UOlvorslty Pnt~s. (OttIlW.1 1\J(9) , 

page 76 The fulL L1st 15 as follows race. colouE. natlonallty. national/ethnie origan. aneestry. ploLe uf 
orig1n. rellglon. creed, eltlzenshlp. language, sex, mantal status. Cam1ly statlls. etat Civil. proglldllcy. ag .. 
phys1cal handl cap, mental handicap, pardoned oHence, cnmlnal record. sellllaL on enLatlon. drug/aleohol 
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grounlls were coverell.M A year later, Manitoba also established a Commission and 

admini~tration for its Human Riglzts Act.1î7 While Saskatchewan had the Bill of 

Right.\· ~inœ 1947, it c~tablished a Commis!-lion to allminister ilS variou~ human right~ 

lcgislation in 1972.!!X Scver,ll years later, these various statutes were consolidated 

in nIe SWkall..'lzeWllll HUlIlan Rights Code.1f} Newfoundland had a human right~ 

code in 19h9, but diù not have a Commission until 1974.40 Likewi~e, Prince Edward 

hlanù haù Icgblation ~ince 1968, but established it Commis~ion in 1975:'1 That 

~ame ycar, QlIcbec pa~~cù the Charter of Hlll1lUlI Rig/us a/ld FreedOim which 

providcd for a Cornmbsion. Like the Sa~katchewan Act, thi~ Chaner covered 

funùamental hllrnan right~ and freedoms in addition to discrimination. However, 

unIike othcr provincial commissions, the Quebec commission is only involved in the 

investigation, conciliation and settlement of complaints. Recently, Quebec has 

creatcù a I-hllllan Right~ Tribunal and gave the Human Rights Commis!-lion the 

authority to prmecute the complaints bdore the Tribunal.·'2 Finally, Parliament 

created it~ Commi~!-lion under the Calladiall Ifuman Righls Act.YI 

Even though the felleral government was the la~t of the Canadian 

jurisdictions lO create a comprehensive human rights scheme, it nevertheless enacted 
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S.M 1970, c.104. 
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its own anti-discrimination provisions and ~tatllte~ dcaling \Vith varioll~ a~pl.!ct~. 0\ 

particular interest tu this thesis are Parliamcnt's initiativ~~ \Vith r~~pl.!l't \li 

employment dbcrimination. Parliament cnarted cmploymcnt-relatcd ~tatute~ to dc~tl 

with matter~ that fall within the federal heads of power listel! in :-,eclion~ l) 1 <1 ml 

92(10) of the CO/lstitutio/l Act, 1867. The list incllldcs sllch area~ m" hanking, 

shipping, inter-provincial commerce, and telecommunication. Undcr that 

jurisdiction, the fcderal government enacted the Callada Fair 1:'mp/oYlIlm( Prllc(Îce.\ 

Act, and the Female EII/ployee~\' Equal Pay Act:l.l The government ~lIppl~l11cntcd 

these statute~ \Vith regLilation~ under the Fair lVage.\ am! IImm of LahOllr Act 1 whid\ 

provided that every contract \Vith the governmcnt would contain a provi~ion that 

there shall be no dbcrimination in the hiring and cmploymcnt 01 workcl~ Oll the 

grounds of race, national origin, colour, religion, age, ~ex or marital ~tatll~ or thl.! 

worker or of any per~(}n having any relatJ()n~hlp or a~~ocratIOI1 with thl.! WOI kl'r.'" 

In 1970, the government moved to incorporatc thl.! CFI:PA and the i'ï:'/:PA 

into the new Ca1lada L(/!JoLlr Cotle:JO In thl! PuMie Sc/vice Emp/o)'ml'Ill Act, the 

government forbade di~crimination in the e~tahlishl11cnt of ~tal1dard ... for llIerit hi ring 

and promotion.~7 Likewise, ~ection 140(2)( b) of the UIli'fllp{O)'/I/('J!{ /1l\1/I(/I/('(' Act, 

ensured that the national employment service wou Id not d i~cn Illi nate i Il 1 efcrri J1g a 

worker seeking employment.YX The National Ilou~iJ1g LO<Ln RegulatIon ... ~cl a 

condition for each loan insured hy the Central Mortgage ami Iloll\ll1g ('orporal1oJl 

that the borrower wOllld not, in the !o.ale or lea!lc of any hOll~e Of unit in a multiple-
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family dwelling con~trueted with the aid of that loan, diseriminate against any person 

by rea~on of race, colour, religion, national origin, ~ex, or marital ~tatus:'" 

Whilc di!->crimination was dealt with in a numher of Matuteto., the f1ag~hip 

Icgi~lati()n in cach jLJri~dictioll was the Imman right~ code or aet. In addition to 

prov'iding a gcneral prohibttion of discrimination, those code~ ~pelled out various 

aspect~ of discrimination. Those codes also provided for the mechanbm to be 

employed in it~ redre!ls. 

Employmcnt Disc.·imination: Scopc of Legislation 

Ali human righb codes in Canada prohibil discrimination with respect to 

employment. They LJ~e phrase~ ~uch as "the employer may not refuse tn employ", 

"to continue to employ", O'to refer", "recruit", "train, promote or tranto.fer", "maintain 

~eparate line~ of progre~sjon for advancement". The following is a sampling of 

provbion~ dcaling with employment from variou~ provincial human right~ codes: 

99 

100 

101 

Ontario' s 4( 1) Ewry pcr!.on has a right 10 cqual trealmenl Wilh respect 10 
cll11l10ymcnt wlIhollt di\çnmination becau!>c of rdCC, ancc!.try, pldce of origlO, rolour, 
cthnic origm, clti/l:ll\lup, creed, sc>., scxual oricnl.tlion, agc, rccord of offense::" marital 
statu,>, f.ll11ily !.lalU!. or handicap 100 

Qucbec. s \(, No (lnc may practisc di~criminallon in respect of thc hiring, 
allprclltlcc!>llIp, duralioll of the prob.ttionary pcriod, vocational training, promotion, 
tran~fcr, di"placcmelll, laying-olf, suspen~ion, dismissal or conditions of cmploymcnt 
ur a pcrwJ1 or in the cstablbhment 01 categorie!> or classes of employment.10I 

ConsollJatcd Regulatlons of Canada (C.R C ) 1978, c.llOS, s 53 

1981, c 53, 5 4(1), 1986, c,64, 5.18(5). 

R S Q 1977, C C-12, S 16 
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Saskatchewan: !>.9 Evcly pcrM)o and every c1a~s of perSllns !lhall cnju} !IIC Jighl lu 
engage in unù carry on uny occupation, bu!>inl:s!\ or I:ntcrpri~1: lUlller Ihl: Imv withllUI 
discriminatinn. I02 

The CafladiclI1 HwnClIl RiglJts Act prohibits emplnyment discrimination in two 

sections: 

7. Il is a discriminalory practicc, directly or indireclly, 

(a) 10 refu!>e to l!mploy or conlinue 10 l!lllpllly any individual, or 

(b) in the cour!>e of cmploy/lll!nt, to ùillcrcnlialc advcr!lcly in rclulioll lu an 
cm ployee , 

on a prohibited grouml of discrimination. 

10. Il is a discriminatory praelice for an employer, employcc organi/alion or 
organizatÎon of employer!> 

(a) ln cstablish or pur!>\JC a policy or practiœ, or 

(b) lo enler into an agreement al'feeting, recruitmelll, rcferral, hiring, 
promolion, training, "ppn.:ntiee~hip, tr.1I1sl'er or any olher Illiltler Il.:I,tllIIg III 

employnH.:nt or prmpcctlve empl/lynH:nl. 

thal deprivc!> or tend!> to deprive an indivH.lu,tl or c1,I!'o~ Dr illllivhlu.I\!'o of any 
cmploymenl opportunilies on a prnhlbited grounJ 01 Ji!>cril11ination. 

While section 7 i~ specifie to the individual contraet of employment, ~ection 10 b 

a catch-ail provision to coyer any policy or practice of employcr~ O[ cmploycc 

organizations. Section 10 contemplate~ both individuul act~ and gcneral p())icic~. 

systems or processes of any entity that could have an adve[~e impact on certain 

individu aIs because of their personal characterbticll. 

102 
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Ali juri~dictioll!-. have ~ection~ that deal with trade unions and other employee 

organization~, becau~e the~e as~ociations often determine one's employment 

opportllnitie~. Provisions dealing with this matter usually forbid discrimination by 

way of exclu!-.ion, expubion or suspension. The Canadian J-1uman Right.\ Act goe~ 

furthcr in ~lIb~cction (c): 

1) (1) Il i\ .1 di"criminalory practice ror an employee organii'ation on a prohibitcd 
ground 01 di:-crimination 

(a) 10 cxcludc an inùlviùual [rom full mcmbw.hip in the organization; 

(b) \0 expel or !.lI~pend a member of the orgJni/allOn; or 

(c) to limll. M:gICg.ltC, d<l~Mfy or olhcf\vi:.c act m relation to an mdividual in 
il way that would (kpflVC the indl\idu.a1 01 cmploymenl opportUl1ltjc~, or hmit 
cmployment upportunlllc,> or llthcrwÎ\e advcr\c1y alfect the statu\ 01 the 
mdivldu.ll, whcre the mdl'vlduall~ a member 01 Ihe org.ll1l/J\lon or whae <lny 
of the obhg .. tllln~ 01 thc org.lIli/atlOn pur!.u.ml III .. wlkcllvc ..lgrecmenl 
relaie to lhe indlvldu.tl 

This provbion recognizes that under collective bargaining, employers are not the 

only entity which determines the composition of the workforce. Unions have the 

power determine who will work for a particular employer by virtue of union 

member~hip, a~ weil a~ the power to determine workplace condition~, promotion, 

and other aspects of employment that may be discriminatory. 

The varioLis codc~ abo deal with the pre-employment phase, by requiring that 

ail aspect~ of employment advertising and inquiries, including the conduct and 

operation of cmployment agencies, be free of discrimination. Section 8 of the 

CtlIlluJilill Huma" Right.\' Act ~tates: 

~. lb i~ a dbcrimlllalory praclice 

(a) to u!'>e or cin:ul.tte any l'mm of application for employment, or 

(h) in conncctinn with cmployment or prospective employment, to publish any 
advcrtbemenl or 10 makc any writtcn oral inquiry 
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that cxprc),),c~ or implic~ ully limitation, ),pccili~alinl\ or prefct cncc h.IM!ll ml a 
prohibilcù ground of ùi),crimination. 

SlIch provisions are significant, not only in prcventing the di~trihlltio[\ or 1I~t: III 

mate rial that is discriminatory on ilS face, but also bccau~e they limil the effel't 01 

cultural inhibition that causes many not evcn 10 apply for 11011-lruditional Joh~. Il 

should be noted that pllblishers of such mate rial are al~o boulld hy thc ... c 

sections. IDJ 

Discrimination in employment is 1ll1l1ti-dimcnsional. It l11ay pcrmcatc throllgh 

any one of the variolls proce~~es involved in the ~earch for and maintenance 01 

work. In recognition of that, legislatures have attcmpted to draft broad provi~i()n~ 

in their human right~ legi~lation to deal with ail a~pcct~ of cmploymcllt 

discrimination. 

E"forcement: The Canadian Human Ril:hts Commission I)roccss 

The substantive prohibition of dbcriminatiol1 b only a ... <:Ifectlve a~ the 

enforcement mechani~m provided in the legi~latÎon. Employment dbcriminatÎo/l in 

the federal sector i~ governed by the Callal/ùm IlulIUlIl Right.\ Act adlllllli ... tered hy 

the Canadian Human Rights Commi~sion. The CUI/at/ian flUHltll1 Righl.\ Au extclld~ 

its jllrisdiction to al1 government operations and the fcdcrally-rcgulatcd !-.cctor. That 

includes: federal departments and agencies, crown corporation ... , çhartcrcd bank ... , the 

nuc\ear industry, interprovincial tramportation Ç()mpanie~, interprovindal and 

international pipeline~, and feùerally regulated tclccommllnic,lti()n~ <.:()mpal1lc~. In 

103 
Alberta Human Rll$hts COl1lTllSS10n v Whlll!COurt Star (1976). HopI> v tiray-Grdllt Publ1Sher~ 

(1981), 2 C.H R R. D/256 
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ail, thcre arc ovcr 400 employcrs and c1o~e tu a million employee~, The Canadian 

Human Right-. C()mmb~ion rcport~ that of the variou~ aspecb of di~crimination 

covcrcd hy the Au, cmployment related mattcrs prevail. In each of the pa~t five 

ycar~, cime 10 XO% of the cOl1lplaillts accepted were related to employment. lU4 

Part Il of the Act ..,et~ up the Commi~~ion it~elf. Section 2b provides that 

Cahinet will appoint bctwecn five and eight cOll1mi~~ioner~, of whom one will he the 

Chief COl11ll1i,,:-.ioner and anothcr the Deputy Chief COl1lmi~~ioller, both on Li full-

time ba~i..,. 'l'Ile Chief COIllmi..,~i()l1er head~ an organization nUlllbcring clo~e to 200 

people, con..,i~ting of ~cveral department~. There i~ the Complaint~ Procedures 

Branch, which conduct~ inve~tig:Hions and conciliation effons. When a complaint 

develop~ into a hearing or court appeal, the Legal Service~ Branch litigate~ on 

hchalf of the Coml1li,,~ion. The Employment Equity and Pay Equity Brunch, on the 

other hand, deals with employer~' entire compensation and employment schemes to 

em.urc compliance with the Pay Equi/y Act and the Employmem Equity Act. 

Kccping in tOllch with ùome~tic and international human rights issue~ is handled by 

the Rc~earch anù Policy Branch, The Communications Branch takes care of ail 

public rclatioll~ and public education aspect~. Finally, the Cornrnb~ion ha~ Regional 

Offices acrm~ Canada 10 dcal with sorne local cornplaint~. A~ indicated by the 

organizatiol1 of tlle~c ùepartment~, the COl11mi~sion carrie~ out twu general 

l11anùate~, namely, re~earch and public education, and adl11ini~tration and 

enforcement of the Act. 

The fir~t mandate is much hroaùer than the lahel "public education", It 

involve~ a range of a~pccts that are set out in section 27 of the Act, which includes 

fostering public under~tanding of the Act, its principles and the Commission's raIe 

104 
Canadlan Hllman Rlghts COl111l1SS10n, Annuai Report, 1989, ~hlllstry oC Supply and Services, 

(Ottawa 1969), at paga 73. 
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promoting them, ~pon~oring research and carrying ouI ~llldit!~ into dbl'riminatioll 

and method~ of preventing it, and finally, rt!viè\\'ing primary and ~ccondary 

legislation to ensure compliance \Vith the ,,/ct, Sllb~l.!l'li()11 27(h) providc~ thc 

authority 10 " .. , endeavour by persua~ion, publicity or any other l11ean~ lhat il 

considers appropriate to di~c(}lJrage and reducc discrimin~ltory ~mll'ticc~ .. ,", From 

time to time. the Commbsion issue~ guidelinc~ which describc how thc ACl appIÎl'~ 

to particular sitllation~. Every year, the COll1l1li!-.~i()l1 rcporb to l'arlialllcll1, \hrough 

the Minister of Justice, on it~ activitics and the ~tatt! of di~l'riJ1linatioll in the federal 

sector. 

Despite the Commission's wide mandate for public education, mo~l attention 

has been devoted to proce~~ing individuul complaint~, Part III 01 the Act outline~ 

the machinery to handle individual complainl~ and ~cek re~()llIlions, J\ccording to 

section 40, a complaint of di'lcrimination can he initiatcd hy 4lnyOJ1e, evcll thc 

Commis~ion ibelf, ~o long as there an," "reasonablc grollIH.b for bc\icvillg that a 

person is engaging or has engaged in a di~crimillatory practicc", The abilily for 

anyone to bring a complaint under the Act facilitatc~ thc expo~l1re of illddcllt~ of 

discrimination which might otherwise not have come to the fore on account 01 the 

victim's own anxiety or lInwillingne~s to hecome involved in é.t <.)l1é.t'li-legal proCC'l'l, 

Section 59 b aimed at alleviating such unwillingne~~ hy prohibiting ltnyollc t'rom 

threatening or intimidating an individual \Vith rC'Ipect to a complaint. 

Section 41 outline~ [he conditÎom under which the C()ml1li~~ion call rcfu~c 

to deal with a complaint. They include trivial, frivolou~, vexatiom, complaint!-.; 

complaints that are beyond the Commis~i()n\ jurÎ'Idiction, or could hc more 

appropriately dealt with under another Act; and, complaint~ lhat havc Ilot pa!'l!'lcd 

through availahle grievance and review procedure~, If the Coml11i~~ioll dccide~ Ilot 

ta deal with a complaint, it mLl~t set out its reasons in a notice to the complainant. 
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If the Commb~ion decide~ to dea! with the complaint, it will undertake an 

inve!-ltigation pLlr~Llant to section 43. The Commis~ion'~ inve~tigator may carry out 

in~lIiric~ and ~,carch('~ that are reu:')onably ncce~~ary, ~eek a ~earch warrant, and 

requirc the production of documents. Anyone who ohstructs the investigator is 

guilty of an offencc under ~ubsection 60( 1 )(c). Upon completing the inve~tigation, 

the inve~tigator ~hal1 report the findings tn the Commi!-'~ion. 

Upon receipt of thi~ report, the Commissio~1 !"lS several option~. It can 

ùircct the co/llplail1l to other more appropriate procedures of redre~~. It can dismiss 

the complaint on the ba~b that it is not warranted; that it i~ beyond the 

Commb~ion\ jllri~diction; that it i~ either trivial, frivololl~, vexatiou~ or made in baù 

faith; or, that one or more year~ have pa~~ed between the incident anù the receipt 

of the complaint. Section 44(4) requires the C()mmb~ion to notify the partie~ of it~ 

ùcci~iol1 to di 11l1~~. However, nothing i!-' ~aid ahout the need to provide reasons for 

the di~l1lis ... al, or the procc~~ by which that decbion b reached. '(" 

If the C()rnlT1i~~iol1 fceb tllat the complaint I~ warranted, it will cause a 

Human Rights Tribunal 10 inquire into the complaint. The Commis~ion it~elf can 

make repre~cntation~ to the Tribunal pur!\uant to section 51. On the other hand, 

the Cornl11i~~ion ha~ the option of trying to effect conciliation. It i~ intere~ting to 

note that the Federa! Act is unique in separating the conciliation and investigation 

functions. Section 47(2) provides that the conciliator cannot be the person who 

invcstigated the complaint. An Illvestigation attempb to a~certain whether the 

cOl11plainant\ allegation carries any substance. At this ~tage, there would be no talk 

of conciliation on the part of the respondent, because that wOlild amount to an 

105 
T1\l~ 1 ùl~"S IS~U"S vf Ililtural Ju~tlce and procedural fùlrness Radulesco v Canadlan Human 

Rll\hts C.lIlKnlhS10ll [Hl84J ~ S C R 407, lwld thdt the COrmllSS10n was obllgated to act faaly when dlsmlsslng a 
complnint That .wtalltld glvlng the complallldnt dn opportunlty ta make wrltten submlsslons b"fore the de"slon 
to dlSl11lSS wa~ taken Thdt. pOSition was rpaffllmed ln S ndlcat des em 10 I?S de roductlon du uebec et de 
L'Ac.llhe v Cnllil,han Il\u11,\11 !Üghts COlllllllsslon 11989J 2 S 9 
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admission with respect to the allegation (not to mention the initial hostility that 

arises upon the start of the investigation). 

To provide further protection for the integrity, effectivcnc~~, and sinœrily of 

the conciliation process, suhsections 47(3) anù 50(2) proviùe that any information 

acquired through attempts of conciliation woulù be kept confkkntial. The 

knowledge that anything ~aid at this stage will he kept confidential rosters the 

cooperation and openness that is key to an effective conciliatory proœ!'\!'\. If a 

settlement is reached between the parties, it will have to he approved hy the 

Commission. That ~llpervbion en~ure~ that strong-arm tactil'~ or 1I1leWIl balgainÎllg 

positions do not re~lIlt in an unfair or ineqllitable scttlcment. 

At any time after a complaint was filed it may be rcferrcd hy the COIllJ1lb~ioll 

to the Human Rights Tribunal. The Tribunal is chosen from a panel of I1lcmbcr!'\ 

who are appointed by Cabinet. No one connected with cither the COll1l11i!'\~i()ll, or 

the investigation or conciliation of a particlllar complail1l can be a Illcmbcr of the 

Tribunal con~idering that complaint. Pur~lIant to ~ection 50, thc Tribunal will hold 

a hearing at which ail partie~ will have " .. .full and ample opportullity ... to pre~.ellt 

evidence and make repre~entation~ ... ". The Act ve~t~ the Tribunal with the pOW\.:f 

ta " ... summon and enforce the attendance of witne~~e~ and compel thcrn (0 glve 

oral or written evidence on oath ami to produce such doculllent<-. and thing~ as the 

Tribunal deem~ requbite to the full hearing and con~idcrati()n of the cumplaint". 

The Tribunal ha~ the option of dismi~~ing the complaint. If, on the other 

hand, the Tribunal find~ that the complaint is ~ub~tantiated, it may makc an ordl!r 

aceording to section 53. That order may, for cxamplc, prohibit particular condllct 

that is found to be discriminatory, or require the adoption of a ~pecial program to 

ameliorate the condition of an individual or group that wa~ victimizcd by the 

re~pondent'~ practice or poliey. Also, the Trihunal may drder financial 
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compensation, and in cases of wilful or reckless discriminatory conduct, the Tribunal 

can order up to an additional $5,000 in damages. Where the Tribunal consisted of 

less than thrce members, it!l decision can be appealed within thirty days to a three 

member Rcview Tribunal. Pursuant to section 57, the decision and order of either 

the Tribunal or the Review Tribunal is enforceable as an order of the Federal 

Court. 

The procedure for processing a complaint is complex. Considerable emphasis 

j~ placed on attcmpting to ~ettIe a dispute and avoid costly Iitigation. However, 

even in the (ontext of litigation, the Commbsion has a role to play. In!ltead of 

standing-hy while the di~puting partie~ do battle before the Human Right!:l Tribunal, 

the Commi!-.~ion activcly participate5! 10 promo te the public interest. In thi!-. fashion, 

the Comll1i!:l~i()n combines ilS role of educating society about discrimination, with its 

role of prosecuting offenders. 
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Part 1. Section A.2 

The Concept of Discrimination 

While ail the Canadian human rights acts today prohihit "dbcriminulion", il 

was not always c1ear what actions and types of behaviour fcll within the dcfinition 

of "discrimination", Attitudes toward~ minorities changcd ~l1ch that cOllduct that 

may have appeared to he the standard at one limc, later bccame ullucceptahic. The 

legal definition of di!lcrimination grew 10 cncoll1pa~~ practiœ~ and policic~ that at 

one time were seen a~ the norm of doing hLl~inc~~. Thll~, CWll if hlll11UI1 right~ 

legislation remained !lt<ltic, it~ scope increu!\cd. 

At fir~t, discrimination was synonyl11ou!-! \Vith racial prcjlldiœ again~t hlack~, 

orientais, or member~ of other racial minoritic~. Obcriminatioll wa~ SCCIl 10 col1~i~t 

of blatant act~ of exclusion caming harm to an lI1dividual. l
(Jt. A~ with mmt criminal 

offences, wrong-doers were punbhed not ~imply for having call~ed harll1, hut abo 

for having engaged in morally reprehensihle behaviour. lO' Prool of di~crimlllatioll 

required showing not only the act of denial and the en!-!uing harm, hut abo the 

motive based on racial prejudice: 

106 

One 01 the mos! diflicult fact~ to dctcrminc arc m()tlve~. And yet, di\crilllinalHlIl, 
whether it he with respecl tn cmploymcnt or accommodation, canno( he a<.,ccrttlined 
from the mell~ art ni dcnitll; thcrc mu~t al\o be the fart 01 intentloll or mouve. IUX 

Se., !leneralb:i., Tarnopolsky, supra, note 29, at pdlSe 4-29, .. nd AliL"ù 1l1Ullil0""", 'Strll"/I"r:.. 
ln Paradlse GCllIgs '1 Duke Power Co and t.he Concept of Employment D1ScllrnwatlOll" (1912), 71 MIChll\ll1l l.dW 
Review 59, at pages 61 ff 

107 
Moral re.ponslblllty and crlmlnal !luilt attaches only Lu voluraLdry dtL.. !l'Ill'-" , lllLlmt Wd~ 

a key component of dlscrlrnlnatlon 
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Bn tneU v MlChael Brent Personnel Placement Servlces, OntdrlO BOdrd ol InqulCY, JUTait 7, 196B. 

,~ unreported 
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Inevitably, offenders were rarely prosecuted successfully because motive could easily 

be a!lcribed 10 a number of non-prejudicial factors. This motive-ha!led view of 

di~crimination in~pired the quasi-criminal approach that dominated the early anti­

discriminatory ~tatLlte~.j(1I lt was hoped that the criminal penalty would deter 

future conduct of a ~imilar nature. However, intent acquired a morally neutral 

qllality that ~ignificd voluntariness and c(}nsicouslles~ of an aet, a~ opposed 10 

malicioll~ deliberation."° In conjunction with that change, hllman rights tribllnab 

began 10 infer motive From the ~lIrrolinding circumstance~: 

Dbl:rtll1l/1atlon on the ground., of race or colour are frequenlly practised in a very 
~uhtle manner. Overl dl~criml/1ation on these grounds IS not present in every 
dc!.criminatory !.itu.llioll or occurrence. ln a case wlu:rc direct cvidcnce of 
discrimilldtion i~ ab:-.ellt, it becollles nCCl::-.~al y for thc Board to infer discrimination 
from the conduct of the indivldual or individuals who~e conduct i!> III ISSUe ... such 
conduct 10 he heiLl dl!.cnminalory must he con!.islellt wlth the alkgatioll of 
di.,crinllnalion and inconsl'ilcnt wllh any oth\.!r rdtional \'!"plan.ltion. Thl!>, of cnur!.e, 
pl.tce!. an onu!. on lhe person or pel!.ons who'ic conduci i~ complained of ... s 
dillcrirninalory lo c"plain the nature and purpo!.e of such condue!.111 

Tribunals followcd thcir in~tincts in determining that a particular incident involved 

racial malice. They \Vere not willing 10 allow the offender 10 escape liability easily. 

Reversing the onu~ of proof 111 blatant case~ was the fir~t method of achieving that 

enù. 

The 1950~ ~aw the ri~e of the "equal treatment" concept of discrimination in 

the United State!'l. According to this conception, discrimination consisted of treating 

a memher of u minority group in a different and less favollrable manner than 

109 
Insuranco Act. S 0 1932. c 24. Llbel Act, S M 1934, c 23, RaCial Discrimination Act, S 0 

1944, c 24, Saskatchewan B.l1 of R1Bhts Act, S S 1947, c.35 

110 
Knopft. supra. note 81. dt page 46 

l11 
Kl'nnedy v The Board of Governors of Mohawk College of ApPl1ed Arts and Technology, Ontano 

Human Ril\hts TnbulI,ll. (Sidney Lecti'rman. 19731 
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similarly situated members of the majority group.112 So long as a rule, pra~tiœ or 

requirement treated ail persons in the same manner, it was nOI discrimin:tlOry: 

In my opinion the wonl "discriminatc" in the context of the Code mean~ tn Ileal 
diffcrcntly or, in the particular context of s.4( 1) 10 make an elllphlyel"~ wmking 
conditions diffcrent (u,>ually, in the ~ense of k~s favourable) l'mm Ihll~e undel whil'h 
ail othl:r em pIOYl:l'S arc cm ployed. III 

However, that focus started tü change 111 the 1960~ whcn the Al1lcrican Equal 

Employment Opportunity Commission (EEOC) bcgan to dcvclop a notion of 

discrimination that wa~ ba~ed upon the effcct and outcome of one'~ cOl1dul't. Title 

VII of the 1964 Cil'il Riglzt.\ Act introduced tl1at "effccb applOuch" hy making il 

unlawful for an employer to "advcr~ely affect" an individual\ cmployIl1cllI hccau~c 

of a prohibited ground: 

703 (a) Il shaH he an unlawful employmenl practice lor an employer, 

(2) to limit, !>egreg<lte, or c1assify hi!> employce~ in ally way which would dcplÏV\: 1lI 

tend ln dcprivc any imhvlùual 01 cmploymcnt oppm\Unilie~ m olhelwi~l: aùvcr~dy 
affect his status a~ an cm ployee, becau~e of !>uch inùividual\. raœ, colm, rclif!,illll, ,>ex, 

. 1 . 114 or natlOna ongll1. 

This formulation doe~ not involve the notion of intcnt. In~tead, the wording of thb 

provision impugned an act a~ dbcriminatory where ib effect~ had an adverse impact 

on the employment opportunity of a member of a minority.m 

112 
The term "m~noc1ty" lS not used ln ltS quantitative sen~e Rather, lt r"r"c:. 1.0 gLOUpS th .. 1. 

have a gcoup awaceness and a conSClousness of oppression Thus women ale consldl'Led a "mlnorll.y" for thu 
purpese of thlS thesls See geneldlly, KnopH, supra, note 81, at pages 71 tf 

113 
Slmns v Ford of Canada Ltd , Ontano Human Rlflhts Trtbunal, 1970 

114 
42 U SC, S 2000e-2(a)(2) 

115 
ThiS The new "effect~" approach appeared ta gain sorne currency among thuse cOllcornod wlt.h 

discrlmlnat.ion In 19ô5, the United Nations International Convention on the Eltmlllatioli of AlI fOlms (JC IÜH.lId 
Discrimination praduced the 10110wlng deflnl tlon of discrimination 'AIIY distinction, exclUSion, r"st.ri~tlfJII 
or preference based on race, colour, descent, or national or et.hnlC ongln WhlCb has the purpose 01 "CCect ut 
nulllfying or impalrlng the recognition, enJoyment or exerClse, on an equai footu.!!. ot human rig!.ts alld 
fundamental freedoms ln the polltlcal, economlC, SOCial, culturdl or any other tleld uf publiC il!!! " 
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Despite Congress's express intention ta the contrary,1l6 the "effects" 

conception of discrimination was endorsed by the United Sthtes Supreme Court in 

Griggs v. Duke Power Co. 117 That case involved an education requirement and 

aptitude te~t which cffectively restricted blacks 10 lower paying jobs at the Duke 

Power Co. The Court ruled that an education requirement and aptitude test was 

discriminatory bccause it had the effect of restricting blacks to lower paying jobs at 

the Duke Power Company: 

The objective 01 Congre~~ in the enactment of Tille VII b plain from the language 
of the !.talute. Il wa<; 10 acllleve cquality of employment opporlunitles and remove 
barrier!. that have opcr<ltcd in the pasl 10 favor an identilïable group of whitl: 
cm ployees ovcr other cmployees. Under the Act, practices, procedure)" or test 
neutrallln lheir facc, and cven neutral in terms of inlcnt, cannot hc 111<lintaincd if they 
operale to "fm.!/e" the ~talus quo of prior discrimillatory employment practices . 

... Congl\.!~'> di, ected the thru),t of lhe Act to the comcqllcllces of cmploymenl 
. . 1 1 ., Ils pracllce'>, nol '11llP y 1 II.! mollvallOn. 

This effects conception of di~crirnination came to be known as t!le "adverse impact 

doctrine". 

ln the late 1970s, the notion of effects discrimination started taking root in 

Canada. In Bukwa v. LOI/le.\. Mining Corporation Ltd.II~, the Briti~h Columbia 

I-Iuman Right~ C()mmi~~i(m ordered Lornex Mining to provide camp accommodation 

to ft:ll1alc I;!mployee~ on the ~ame tenm and conditiom as male employees. This 

meanl that M~. Tharp hau 10 ~hare the toilet and washroom fucilities with the men, 

in the na me of "equal trealment". Ms. Tharp complained, and a new inquiry was 

116 
Seo generally. Mart.ln SChlff, "Reverse Discrlmlnation Re-Deflned as Equal Prot.ect.lon The 

Olwollian Nlghtmarù ln the Enforcement. of C1Vll Rlght.s Laws", (1985) 8 Harvard Journal of Law and pubhc Pollcy 
627. pages 642 ft. Thomas Sowell. "Weber Bnd ~ Bnd t.he Presuppositions of • Affirmatlve ActlOn· ... 26 Wayne 
I.aw Rev! t'W. 1309. at. pilga 1312 

117 
(1972) 401 U S 42.4 

!l8 
401 US. at. pages 429-30 and 432 

119 
Britlsh Columbia Board of Inqulry, 1974. 
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held.120 Lornex maintained that there could be no discriminatioll if cveryolll' 

receives identical treatment. The flaweù logic of the "diffcrcntial ln:almcnt" 

approach becarne patently c1ear in the Board of Inquiry's finding: 

... Lorncx fai!cd 10 olfcr tl) the Complainanttoikt ,mû \\a,>hronm I.ll'lhli~,> Wllldl llluid 
be uscd with the ~,Imc degn:e of priv<lcy proviûcû to the m.lie re,>id~l\h III th.: \\Ihn 
bunkhouse~ and, indecd, to all male rc~ident<; prim 10 h~1 arm.1I rhl' (lIIV:tly Ih.11 
was mi%ing W.t~ frecdom lrom inlru~ion from th~ oppo~ite ~ex. Wc h,nc l'Olldlld~d 
that M .... Th.trp was ùl~crill1inateù again'>t Il)' virlll~ ni th.: noltllfl' \lI thc 
accommodation provltku to her anu lll.lt the ba"i~ Ill! th.11 di'>l'II1ll1l1.1111 Hl \\'.1'> M~. 
Tharp's ~cx. She W<l~ 1I1~l~rted into an exclul-.ivcly m.tlc dom,tin .mû dcnl~d Ihe Pll\'oll.'y 
cxtcnded by Lorn~x to mO!'tt of her male H':~ldenh on th~ l..allJp,>itc M'> Th.llp W.t~ 
thercfllre di,>crimtn.ttcd oIg.tln\t on the b."'I~ of her ,>c\ 

Il is a lund,II11Cl1t.tlly lm pmt.ml notion th.lt luent kal Il e.11 llll:n\ dlle~ nnl nCl':~~.11 ily 
mcan cqual tn:.tlmenl or the ab~encc of Ùl~Cnlllll1atlOn.I!1 

The doctrine of differential treatment did not so much vani!o.h, a!o. !o.imply cease 

to govern the definition of dbcriminatiol1. Victims of direct di~cril1lination, whethcl 

based on motive or lInequal treatment, may !o.till appeal to the~e conœptiom in 

appropriate circum!ltancc!o.. However, ca!le!o. ~uch as '/ï/ClIjJ prevcnted ()Ifellder~ t'mm 

escaping Iiability when the effect of eqllal trcatment re!o.lIlted in harm. 

In 1976, four years after Grigg\', the doctrine of adver~e impact dbcl iminatioll 

started to take hol<.l in Canada. Re Attorney GCIl(!W! for AlhcJtll (IIul Gme\ wa~ the 

first Canadian court decI~ion to adopt the effccts approach in the plaœ of inlcl1t. 1U 

ln considering a complaint under the equul pay provi"ion~ of the Alberta IlltlivitlIlU/',\ 

Riglzts Protection Act, Justice McDonald wa!o. faccd with an argument l'rom tlw 

respondent hospltal that whilc il had no intcntion to dl~criminatc, the differencc in 

the wages earned by male orderlies and female Ilur!o.e\ aidc!o. rC!o.ulted l'rom the 

120 
Tharp v Lornel< MH\lng Corporatlon Ltd • (1975) Bntlsh Columbu. 

121 
Tharp v Lornel< Mlnlng Corporatlrnl Ltd (B C • 1975). at page 12 

122 
Cl976). 67 0 L R (3d) 635. (Alta S C.) 
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separate negotiation of collective agreements for the two grollp!l (which performed 

e~~entially the ~ame task~). Justice McDonald found a violation "even in the 

ab!lcncc of prc!'!cnt or pa~t intent to discriminate on the ground of sex. ft is the 

dbcriminatory re~lIlt which is prohibited and not a discriminatory intent."1
2.1 This 

was the fir!'!t c1e~H ~tatement that results, not intentions, were to be the sign posts 

of dbcrimination. Dbcrimination in this sense arises where there is a strong co­

relation hetween a characteristic or trait used in a scrcening proçe~s and a protected 

group. That co-rclation hccomes evident in the results of the ~creening proce~s. 

Human rights tribunals seemed to adopt thi~ new approach more quickly th an 

othcr court~. The fir~t indepth analysis of the adverse effects discrimination in 

Canada came From Professor Peter Cumming, the Board Chairman in Sillglz v. 

Security ami Illve.\tigatio/l SClVice.\ Ltd. l
2.1 Singh, a Sikh, wa~ rt.fll~ed employment 

hecal1~e according to hi~ religion he could not wear a special cap, or ~have hb 

beard. In hb deci~iDn, Profes~()r Cumming rejected both the differential trealment 

and the motive doctrines: 

124 

Onl;\1 in, a~ ;1 ~\lClely, en((}urage~ every penon to praclise lhe faith of his or her 
choice, To Indy re'tpell {Ind value differenl faiths i& also to respect the diffcrcnt 
code'> 01 dre" .... Ifld groorning dicldted hy thosc faiths, Wc cannot profess to 
cncoul.lge rellgiou ... Ircedom, yCl, aL Lhe same lime, rdu~c cmploymenl 10 person'i 
who arc C'il:rl",>llIg Ih.!1 freedom If wc allow Sikhs 10 wor:-.hip a,> lhey wi .. h because 
\w n:"'pc,l lhclf nghl III have rdigiou~ bchcf~ which uillcr l'I(lm lhosc hclù by lhe 
Ill.tjoflly ul pCllpk 1I\ OUf !'Il)Ucly, and yct plJel: Sikh.., III a di~,ld\ d.llld.gcOU'i po~ilion 
by nol cmploying lhem '>lmply bcc,lI1~c lhcir bclids rcqUlf(; lhcm 10 hu\c be.lrd~ and 
wear ILB b,lll!:>, \\e .m: bClllg hypoci ilic,t\ 

Thll'>, c\cn llHlug,h SeclIflly be.lrs no ill will lowarus the Sikh religion, ils rcfu!>al ln 
oner emplnymellt ln Mr, SlIlgh bec,\U~c of Sikh drcss anù groomlllg praclice~ ha~ lhe 
dkct 01 denying ML Smgh his righl 10 practicc the religion of hi~ choiee. 
Di .. nimlll,ltilln 111 f.lcl C>'l .. t~ evcn lhough Secunty dit! not inlcnd Lo dl~crimmate. 

67 0 L R (3d) 695 

Ontano "uman Rlghts Tnbunal. 1977 



.. , 

t ;-

~ 
~ 

~ 

~ 
~ 
~ 

" f 
~ 
l 
~ 
" ~ t, 
[' 

~ 
t 
( 
~ 
~ 
" t 
~, 
1 

f 

1 

"!' 

.J' 

--------------------------.............. . 

126 

43 

If proof of deliberate intent to discriminate were requircù, a bia!.ed Jlcr~lln l'nuld lairly 
casily c\oak their bias to come within the "no inlcot tn di~crill1inate" ,tand;ud and tll 
cvade the law . 

Subsequently, in Colfcr v. The Ottawa Boa,.d of COfll/1/ÎSSÎOl/ef.\ or Police t1lld Police 

Chief SeguÎn Profe~~or Cumming applied this samc Ica~oning ln dcdan.' polil'C 

height and weight requirernents as discrimI/lutory in errerl again~t WOI11~I1.I}' 

Within a year of these decisions, several other lribunah followcd 'luit, ~,\lt:l1dil1g the 

effects approach to other areas covered by the Imman rights COdC~.'I" The conœpt 

of adverse effeet discrimination was also adoptt'd by Justice Ro~ali~ Abe/la in 11er 

Report of tlze CornmÎssiofl OIl Equality in E/IIplo)'l1lel/l: 

125 

Discrimll1ation means that an arbitrJry Il.Irril!r :.talld., bctWl!l!11 ,1 pl!r!>on'!> ,Ibihty ;lIId 
his or her opportunity tll del11on\trale Il 

Di~eriminati()n in thi:. conte"t l1leans prallice:. or attitude!> th .. t h.lVe, whl!lher hy 
design ur impact, the clleet 01 lil1l1ling an IlldIVldu.tl\ or a group\ righl III 

opporlunilic~ gCl1crally av,tilahlc becau~c of alti ihutcd ralhel than ,Idual 
eharaclcri~tics. What i" impeding the full devdopment 01 lhe plllcnlt.ll 1" Ilot the 
indiviùual'~ eapaclly bUl an exlcrnal barricr lhat .Irlilicially 1I1/l1hll\ growlh. 

Il is not a qw.::.tlon of whl!ther thi!, lh~CflmlJJalion Il. /lIllliv.llI.:d by <In IlIll!lItlllll.tl de:'11 C 
lo oh!>lruct Mll1ll!One\ potenlial, or whclhcr it 1:' the aelident,ll hY-Jlllldurt 01 
• 1 . d' m mnoccnt y mollvalc praellces or :.ystcms. 

Ontarlo Human RIghts 'trlbunal. 1979 

Khalsa v Co-op Cabs (Ont. • 1Q80). 1 C H R R 0/167. Mdl1k v Mlnlstry of Gov"rr""~,,t. ::;"rvl<."~ et .11 
(Ont .• 1980).2 C H R R D/37 4 • Foreman v Via RaIl (Fed • 1960). 1 C fi R R 01111. Parellt. v O"partrnllllt uf 
Nat.lonalOefence (Fed .1980).1 C H R R. b/121. Earton v New Brunswick Elect.rlc Power COIT.msSlon. ({t;8IT:'2 c S.R R. b/341. See generally. Russell Junansz. "Recent Dev!'lopments 111 Gdlladlan Law AIlt.I-DI~Lrlml".ILI(JII 
Law Part l". 19 Ottawa Law Revlew 447. and Elack. supra. note 4. at page 27 

127 
Abelld. supra. note 5. at page 2 
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In 1985, the Supreme Court of Canada endorsed the adverse effect doctrine 

in Re Ontario Human Riglzts Commission and Sùnpsol1s-Sears, (O'Malley).I2i> 

O'Malley was relea~ed from her employment when she joined the World Church of 

God which rccognizcd its Sabbath on Saturday (a day of work at Simp~ons-Sear~). 

Justice William Mclntyre ~tated in his judgment what was already known and 

embraced by human rjght~ tribunals across Canada: 

126 

129 

The Code ,1Im~ al lhe remov.tl of discrimination. Thb il. Lü stale lh\: obviou,. Ils 
main appnhl<:h, IlOw\:wr, i~ not 10 punish Ihe ùi'icrimlll<llor, bul ralher 10 provide 
relie! for the vlclim~ 01 (h~crill1inal1on IL I~ Ihe rewlt or th\: crfecl 01 Ihe action 
complamed III which 1'\ ~lgnilic,lI1l If Il doc,>, in fact, c.tusc di~crimination; if ils cffccl 
b 10 impmc on on\: per~lln or group of p\:rsons obligation~, penalties, or restrictive 
condilion~ nol impllll\:d on other l11emberl> of the communily 

To lake Ihe narrower view ami hold lhat intent is a required clement of discrimination 
under Ihe Code woulù ~eem to me 10 place a virlually in~uperable barrler in the way 
of a complainanl ,>ecking a rcmedy. Il would be cXlremcly dillicult in mo!>l 
circum~lance!l 10 prove mOlive, and motive would bc casy 10 c!oak in the formalion 
of rule~ whirh, lhough Împosing cqual standards would create, . mjustlcc and 
dil>crimin,llioll by the equ,lllle.tlmenl of thosc who an.: uncqual. " Furlhcrmore, as 
1 have endeavoured to I>how, wc arc deahng here with consequences of conùuct rather 
th an wil h 1)lI11I~hmenl for mi~behaviour. In (llher word ... , we arc considering wh al .Ire 
e:,~enti,t1ly dV11 remedle,>. The proof of intenl, a necc~s<lry requircmclll in our 
approach lO wllllllal and pUnitive Icgislation, ~hould not be .1 governing factor in 
clln~lrllillg hUJl1.tn righh Icgi,lalioll .tlllled al lhe climin<ltion of discrimmatlon . 

.. therc 1 ... Ihe CllIlCCpt 01 ,I\.Iver~c eHeet dl!'.cnmln.ttioll Il <lnsc~ where ,jJ1 employer 
for gelluine bU!>lJ1esl> re,lMlIl~ adopl~ a rule or ~tandard which I~ on Its lace ncutral, 
:lI1d which will apply equ.llly 10 ail employcell, but which h<ls <1 di:-.criminatory crfeet 
upon a prohibitcd ground on one cmployce or group of cmployces in tha! it imposes, 
bccau:-.e of !>()IllC !.pccwl ch.tractcrÎlItic or the employcc or group, obligations, penalties, 
Hf re!.trictÎ\C C\lndilloll'> nol lIup()~ed on olhcr membcr~ of the work forcc. l

2<J 

[19851 2 S.C R 536; 23 D.L.R. (4th) 321. 

119851 2 S.C R 536, at pages 547. 549. 551 
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ln summarizing the adverse impact doctrine, Justice Mclntyre points out that ratller 

th an seeking to punish misbehaviour, anti-discrimination polick~ aim to <.Ical with 

the consequences of discrirninatory conduct. 

As a result of the events that gave risc to the O'Mulley case, the Ontario 

government amended ~ection 10 of its HUl1uJ/l Right.\· Code! in ll)R l to rder dircctly 

to adverse effect discrimination: 

1>.10(1) A right of ..l pen,on unùer Part 1 I!> infring,eù Wh\.:f\.: .\ ll.:lllllll.:ml.:nl, 

qualification or f..lclor C>'l,>h lhal i!\ nol ùi"crimlllaiion on .t prohiblted gllllllld Inu Ih,ll 
resultll in the exdullion, rClItriclion Of pl'el'el'encc ul' li gl'UUI) ul' Ill'l'lollU\ who ,li C 

idcntilicù hy a pmhiblled ground 01 di!>criminalion and 01 wlHlm Ihe pCIMl1l 1'> ,1 
membcl, .. \30 

This amendment brought the Ontario legislation c1o~er to the more modern 

formulation which hau already heen useu in the Qucbcc Charter: 

s.10 Evcry pcr~nn has .t right to 1ull .md eqll.tl recognition and cxefl'I'>C 01 hl'> hUIlI,1II 

righb and frecdoms, withllUI di.,linction, ClI.c\U'>11l1l or prdcrcncc b:t .... cd \ln rau.:. , 

Di~criminalion cxi!>l~ whcn.: !>uch a dblmction, e>.c1u!>lOn or prdcrcllcc ha ... thc cllc<:t 
of nullifying or imp..llrtng !>uch a right. 

The 1977 Federal HllIll{lll Riglzts Act ~eem~ also to rccognizc adver!\e impact 

discrimination in its section~ 7 and 10: 

130 

7, Il i~ a di!>crilllll1,ltory prac\!<:<:, dtn.:ctly or illdircctly, 
(a) to refu,>e 10 employ or conlinue 10 clilploy ,illY mdividual, or 
(b) in the cour~c of clllploymenl, tn dill'el'cntiulc udvcrlocly III relation to an 
employcl.!, 

on a prohibitcd grounù of di.,crinllnatloll, 
(emplla'l' .Idded) 

10, lt ie; a discriminatory praclicc for an l.!mploycr, cmploycc organi/alion or organi/atio/1 0/ 
cmploycrs 

(a) 10 cslablish or pursuc a policy or praclicc, or 

s.a, 1986, c 64, sectlon 16(8), (emphau5 added) 
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(b) to cnter into an agrecmcnt affecting recruitment, rderral, hiring, 
promotion, training, apprcnlÎccship, tran~ler or dUy other malter rclaling lU 
cmployment or pf()~pcClivc cmploymcnt, 

that dCJlrive~ ur tCfld~ tu dcprive an individual or class of indlvlduals of any 
cmploymcnt orrortunitie~ on a prohibited ground of discrimination. 

(emrha~b addcd) 

The referencc~ to a requirement, qualification, disti'1ction, exclusion, preference, 

policy, or practice make it dear that the adverse effect conception of discrimination 

goes bcyonù the actions of one persan. It contemplates a broaù range of factors 

and mechani~ll1~ that may be a part of an employer\ operating procedures. 

Justice Mclntyre reiterateù the definition of effecls-based discrimination in 

Andrews v. Law Society of British Columbia: 

Di!.crilllinalioll Illay br..: dr..:~crihcd as J dislinction, whr..:lhcr inlcnlional or not bul bu!.cd 
Oll grnum\o.. rd,lling ID rer~l)J1al characteristics of the indivldual or group, which ha~ 
Ihe dfecl 01 Illlplltoll1g burden~, obligations or di~advantage!. on such individual or 
group not ill1l}(l~ed UpOIl ()Ihl:r~, or which wilhhold~ or hmll~ accc~~ to opportul1Jties, 
bcncfil ... ,lIId adv,HlI .. gl:~ aVJilabk to (lther membcr!> 01 !'(lciely."1 

In J{mzell v. Plat y Emelprùe.\ Lui., Chief Justice Dickson relateù the effect-based 

definition of discrimination specifically to the employment context: 

... discrimination on the hasis llf toCX may he dclincd as pracliccl> or attitudes which 
h.\\'c the drert of limiting the conditions of cmployment of, or the cmploymenl 
opporturlltlL'~ avall.lblc tO, cmployee~ on the basis or a charactcri~tic rl'lated to 

1 III 
gCIH I.:r. 

That ùefinition would apply equally to any ground of discrimination, such as race, 

religion, or handicap. 

J-Iowever, in Alldrews, Justice McIntyre added that the adverse effects 

conception of dbcrimination encompasses only those distinctions "which involve 

131 
[1989) Ise R 143. at 174 ThlS augmented deflnltlon was subsequently quoted wlth approval 

by Justice Wilson ln R v Turpln 11989) 1 S C R 1296 and by Chlef Justlce Dlckson ln Brooks v Can Safeway 
~ [1989J 4 W W.R 193 

132 
11989J l S c R 1252, at page 1279 
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prejudice or disadvantage".ll\ Under the effects approach where malice anù intent 

are not longer relevent, the pejorative or inviùious characteri~tic of ùbcrimination 

plays a ~ignificant role in ui~tinguishing it l'rom the many oth\.. r bl'l1ign fOrIm of 

differentiation that exist in ~ociety. Inùeeu tbere are many acœptahk dbtinction~ 

in society, such as, exc1uuing men from femak lockl'r-rool1l~, or dl'Ilying drinking 

privileges to persom under a certain age. Following upon thb rea~()llillg. PlOre~~()1 

Cumming distingubhed Aider v. Metropolitclfl Bowd of C()lIlllli\,\ù)Jl('I,\ 01 {Joli< e Ill/LI 

PoUcy ClziefAclal1l\01/ from its campan ion ca~e, Coljà on the ba~b that the ~eparate 

height and weight requiremenb for female applicants to the poliœ forel! were not 

discriminatory because they were not prejudicial to men: 

Colfer di!alt \Vith ,\ ~lI1gk. ncutr.ll ~I.ll1ll.ml wl1Jch haù tht: dl ... lri111 in .. tlll y 1 e ... ult hec,luM: 
of Ihe Ji ... par,ttc clkct upon WOl11cn Mr Adkr W,I'" '>UbjClll:d 1\1 " ("}je/l'III. 1111111: 

siringent and oneWll~ proVI,>lllll Ih,l11 lem .. le dpplildllh ... ill1(lly bee,lll ... e he w ....... m,lie 
apphcanl AI lirsl Imprc-'~I()n. tlm lli~l[(m11l.l1111l1 on Ihe I.lch !>uggl',>h 1I1l1.i\vI1l1 
discrimm.llllln, ln n1O ... t Cd ... e:., .1 finding 01 dl ... CTlllll11dllOn would cd-.dy lollllw 1J01ll Ihl' 
simpk l'acl of llilten.:nl Irc,\111lt:nl becduw 01 ,>ex, 10 the lompl,llll,tIlt' ... d ...... dv,llll.lge 

Howevl:r, t'n clll~cr ~(rull11y, Il 1 ... Il11pofl,tlll 10 rl',tllIc Ih.ll km.lle ,tllL! m,de 'lflplJldllh 
10 Ihe Toronto polill' 101 le, .1 ... group .... .lfl' Irl'.1led l'qu.dly No lIJ.1l1l:r wh,11 Ihe 
gendcr 01 Ihe dpphldllt .... he or he 1'> l1le,t ... urcd by lelcrl'Ille 10 Ihe .,1.l11 ... lllal ",IVl'I,tge" 
hcight anù welghl 0\ Ihe appllC,ll1l',> gl'Ilder Neilher gelldcr 1 ... pUI ,il " lli ... adv.llll.1ge 
vis-a-vi~ thc other genJer 

The result 01 Ihe dpplildtlnn 01 thl: lmnimulll hCIghl ,Illd wl'Ight reqllllelllelll'" ul Ihe 
Toronto police loree l'i Ilot ln C,IlI<"C d di"jl.lr.lll: clkLl hllill Ihl: "'1,llldJlu1l11 01 gelldel 
ill~ofar Ll'i entry 11110 Ihc pnlicc force 1'" lOlllerned ln Idll. Ihe Ullh/,IIIlJll III " "'Illgk 
sile \landJ.rJ, no 1Il.lller how rd.lxcd il lIligh: lx:. woult! 'Irgll,\hly ,dw.ly'> dl c.lIl111Ill,lle 
againsl women bL'eau ... e 01 Iht: dillerenle 111 Ihe ... 1"11 ... 1".11 .lVCrdge ... ,Illd Ihl' re,>ullillJ!, 
di!>proporllOl1dle dlell 111 excllNol1 10 W01l1L'1l lhrough IhL' ,tppllC.lllllll 01 Ihe L11111011ll 
slandarJ There j .. no prejudice to ally <lpplll,1ll1 lor thL' po<,lllllll 01 POllll' LOIl ... lahk 
belausc ne Ihal pcr.,on·~ gender thlOugh Ihl' "pplil.tllllJ1 III Ihl' llllllllllUIll helghl ,ml! 
weighl ~tamLIflI of the Toronlo police torn: 

However, the words "prejudice", "perjorativc", and "inviùlOu~" arc Ilot c1car ill 

themselves, AIl tho~e term~ connote ~()me form of harm or offencc. But while il 

133 
[1989J 1 S CR. at page lbl 
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is c1ear that exc\uding men From female locker-rooms does not cause harm, the line 

hecomcs le!\!\ clcar when considering employment policies and practice~. That 

prohlem ha., hecn partly rc!\olved through concepts of "work relatedness" that play 

a role in the !Jona Jitll' occupational requirement. If an employment rule is not 

related to the pcrforImlI1ce of work, it will be considered discriminatory. That issue 

is di!\cu~!\ed further in the next section. The notion of "reasonablene~s" has also 

been rclated to dbcrimination. "Rea~onableness" plays a key role in the doctrine 

of reawnable accommodation that recently has taken the place of the !Jona fide 

occupational rcquircment. Ilowever, Ju~tice McIntyre avoided relying upon 

reasonablenes!'l in defining dbcrimination in Andrews because of the role that that 

concept play~ in the delicate relatiom.hip between !,ections 15 and 1 of the Chaner. 

The concept of prejudice again came to the Court\ attention 1Il McKinney v. 

University of GlleljJh.lI~ But the preci~e role of "prejudice" in the definition of 

ùiscriminatiol1 was glm~eù over by Justice Gerald La Forest in his majority 

judgment. Ju~ticc \Vibon helcl that "prejudice" IS an essential element of 

ùi~crimination.m ln her view, prejudice renders a distinction discriminatory. 

I-Iowever, even ~hc was rather brief on the precise nature of prejudice, as if ilS 

nature and l11eaning are commonly understood. But at one point in her reason~, 

Ju~tice Wibon a~!\oclated prejudice with human dignity. One could infer that a 

distinction i., prejudicial where human dignity is harmed. Al the present lime, the 

prcci-.c mcaning of the lcrm~ "prejudicial", "pejoratIve", and "invidiou~1\ in the context 

of di!'lcrimination remain~ rather elu:-.ive. Some intuitive in~ight i~ gained from the 

assocIation of these tCflm with words such a~ "unfair", "irratiunal", and "capricious". 

Howcver evcn the~e tenm will have to be discerned in light of actual cases and the 

134 
[19901 3 S C R 229, at page 279 

(1990) 3 SC R 392 
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values of society that are perceived and expressed by human rights trihunals ami 

courts. 

The adverse impact doctrine swept through ail leveb of adjudication and 

created a new standard by which to evaluate conduct. The victim's harm l'eascd lO 

be the focus of inquiry. Instead, attention was turned to results. The devclopmcllt 

of the conception of discrimination illustrate!ol how the law relating this area change!ol 

with a better understanding of the nature of the harm caused by db.crimination. 

The Bona Fide Occupational Rcguircrncnt EXCCI)tion 

For sorne time, an individual's entitlcment 10 relief from discrimination under 

the complaint process or in the courts has hcen limited hy the hOlla /ide 

occllpatIonal requirement (BFOR) exception. Since the Illid 1990!-. the BFOR hu!ol 

dominated the landscape of legi!-.lation, juJgmcnt!-. and academic writing. According 

to the BFOR exception, an employer eun defend against an allegatton of intcnded 

or lInintended discrimination hy ~howing that a particular employmcnt fuie or 

practice is nece~sary for the safety ib employec~ or for the operation of ib hu!-.ine!ol~. 

The BFOR originated in section 703( e)( 1) of the 1964 American Civil Rights 

Act.136 Unlike the Canadian BFOR, the American version applicd only to in~tanœ~ 

of direct discrimination, and could Ilot be rabed a~ a defencc in ca~c~ of advcr~e 

136 
"Notwlthstandlng any ot.her provlslon of thlS tltle, (1) H shall ilOt. ba an unlflwtul f'tl/plo'll,!!:!.!l 

practlce for an employer ta hlre and employ employees, for an emplo/ment al$ency ta ~ldsslfy, of fuftH 10. 
emplovment any Indlvldual, for a labor orgalllZatlon ta classlfy Ils memberslllp or t.o classlty 01 ."tal fur 
employml'Ilt any lndl vldual. or t'or an employer, labor organlzdt.1on, or JOH.t. labor-m""lll$"m"llt. <-OU,1II l.\"·U 
controlling apprentlcesillp or other tralnlllg or retl a1nlng programs to adrlll t. or employ dlly 1ndl vlelual 1 Il dl" 
such program, on the baS1S of hlS rellg10n, SEIX, or natIonal 011g1n 111 Chose celt.aln Illstane"" ',,"uru r"l.!l\.!.!jl!... 
sex. or natIonal Orlll,ln lS a bona flde oeeu at.lonal uallfleatloll leasonabl nocessar t.o t.he ""rmal 0 JerdtllH. 
of that partleular bUSIness 01 ent~rprlse" 4 e-) (emplaslS a( El 
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impact. The Amcrican court~ limitated the cÎrcumstances that could be considered 

a BFOR to two categorie~: "ability to perform" and "same sex".l17 

The Canadian I3FOR had broader application. It could be relied upon as a 

dcfence in ca~L'~ of 110th direct and indirect or "effects" discrimination. In Ontario 

HunulIl Rigl/l.S COI1/1J/i\\ÙJIl v. Borouglz of Etobicoke, the Supreme Court of Canada 

set out the following two-branch, subjective-objective test: 

'1'0 he .1 hond title llleup.ttlllll:ll qualifie:ltlon and requirement .1 limitation, ..,uch a~ a 
m:llld.lIllly relllemenl .11.1 lixed age, mu,t he impmeJ hone"'lly, ill good falth, dnd ln 

the !>illlercly 11l:ILI bdll'l th.1I ~uch limil.llioll i~ impo~ed 111 the inten':!>h 01 the 
Jdequale perlollll.lnlC ul the work IIlvolveti with .III re.J~ol1able dj.;palch, ~alcly, and 
econol1ly, .lI1d nol tOI ullel ior or extruneou, re.l~on~ .umcd at obJccllve.., which could 
dekal lhl purpo,c ot the Code. In addition, it must be related in ail objective ~ense 
10 thc perlorm,lIlCl: 01 Ihe employmcnl conccrned, in that il i~ rcasonably neces!>ary 
10 .. ""un: the etticlcllI and eCllllomic.ll performance of Ihe job, wllhout endangcring 
lhe employc:e, lm fellow employees, or the gcneral public. lls 

The COllrt luter elaborated on the objective branch of this test in Commission des 

Droit.\ de la Per.\OllIlIle l'. Ville de Bro.\'sard. IJY 

ln Re Bhil/der alld Calladian National Railway Co., the Supreme Court of 

Canada establi~hed a conti oversial mcthod of applying the test, which maùe it easier 

137 
Tlw L,U"l ,'ppllt!d III Cdses whele Interests of prlvacy requlred a that an employee Le of d 

P,H tlcul.1L ,IlX Slich W,IS t1w Cdse III Duthard v Rowllnson, 433 U S 321 (1977, U S SC), lnvolvlng securlty 
gu.llds ln "Il ail male pLU.Dl> 'Ihe 'ablllty to perform" exceptIon has also been narrowl.y InterpreLa>ed The 
emplOYUl had ta show "th"t ail 01 ~ulJstdntlally ail women would be unable to perform safely and efÜclently the 
dutles of the Jub lIlvolved' W" .. b v SoutheLn Bell Telephone & Telegrdph Company, 408 F 2d 228 (1969, 5th cu l 
That test was fUI thor tlghtëï11)y the re'lUlrement that -the employer conslder the 1nd1vldual attnbutes of the 
p<lrtlcuLll coml'Lunant se"klng the Job !lowp v Cole,ate-Palmoltve Company, 416 F 2d 711 (1969, 7th Clr l, 
Rn5enteld \' SnutheLn l'nel fil CÇllllpany, 444f 2d 1219 (1971, 9th tIr l 

1.1B 
11YH21 1 S C R 702. at page 208 

IJll 
"rhe re,ponuent must also demonstrate that the aptItude or quallflcatlon lS related ln an 

obJectIve s~nse ta th" perfolo",m;e of the employment conLerned Mclntyre J sugge5ted ln Etoblcoke that the 
pUl po~,' of the objectIve test 1S ta deternllne whether the employment requ1rement 1S "reasonably necessary" to 
a~s\lre the pertoll1lanLe of t.he Job In the case at bar. l belleve that thls "reasonable necesslty" can be 
L'Xam1l1ed on the ba,ls of the followll1g two questIons (1 l 15 the aptltude or quallllcatlon ratlonally connected 
ta thll umpl"Yl1lent concelne'!? Tlus allows us ta determlne whether the employer' 5 purpohe ln establlshlng the 
requllenh'llt 15 "l'propLl.ILe ln an ObjectIve sense to the job ln question In Etoblcoke, for example, physlcal 
stl·.,Jlgth evnhntéd .15 il IlillLtlc>n 01 age WolS ratlonally connected ta the work of belng a flreman (2)Is the rule 
plopotlv dUSIKl1Ud tu ~ll~LltU tlldt t}le aptlt~lde or qualifIcation 1S met wlthout placlng an undue bu rd en on those 
lu WllOlll the Iule "l'plies' 1h.5 .1110w5 ilS ta InqUlre as t.o the reasonableness of the m"ans the employer chooses 
to Lt'st tOI LIll' plu,enet.' 01 t.he 11 qUI rpment fOl tbe employment ln quesLlon The slxty-year mdnddtorY letlrement 
"!le 11' r.t,'l>lll'ke w"s dl>I'LOl'vltlonoitely stnngl'nt, tor example, ln respect of Its obJectlve WhlCh was ta enl>ure 
th.,t .111 11I""H'1l h,\\" tht' neCe'S<llY plwslc.ll stlength for the job" [1988J 2 S CR 279, at pp 311-312 
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for employers to satisfy the BFOR threshold. 140 Ju:,tice Mclntyre hdd that the 

BFOR analysis does not admit the consideration of the illdividual complailHlllt\ 

personal circumstances. If a hard hat rule wa~ a BrOR for el11plllyec~ in gcneral, 

it did not m~ltter that sllch .1 mIe wou Id not be a BFOR in l3hinder'!-. own ca!'lc. The 

rule bound Bhinder even though the evidence showed tha! neither he, nor hi~ C{)­

workers were endangered by him wearing a turban in!\tcad of a hard hat. ln 

addition, Justice Mclntyre mled that once an emplnyer e~tablishcu a BFOR, no ulIty 

to accommodate individual emp)oyees ari~e~. 

Recently, however, the SlIpreme COllrt of Canada ruled in CellflCll Alh('rw 

DaÎly Pool that the BFOR defence would he available ollly in CaM!~ of dircct 

discrimination.'~' ln ail ca~e!'l of indirect discrimination, which have an adver!\c 

effect on a de"ignated group, the employer mu~t fulfill it!\ dut y to accornmodatc thc 

particular individuul, short of lIndlie han.bhip: 

... whl!rl! a rule ùi~criminall!~ thrl!clly il cau only bl! jU~lilil!u by .1 ... 1,llulury cquiv.lknl 
of lhe BFOQ, i.l!. a ddencc thal con"idcr~ lhe ruk ln ih lllt.lhty .. n lIowcvc/, Whl!/l' 
a rule hJS an advcr'lc di~C1 iminatory cIlcll, lhe <Ippropri.ltc rC'lr)(lJl~C l~ tu uphuld thc 
rule in its gcnefJl dpplication and con;,ioef whcthcr Ihe employer cou Id h,lve 
accommooated the cmployl!e adwndy affectco WilhoUl unduc hard~llIp. 

Justice Wilson\ decbion applies regardless of whethcr the hUl1lun right~ code 

differentiate~ between direct and indirect di~criminati()n for the plIrpmc ... of thc 

BFOR clal1~e. lndividllal~ ~eeking redre~~ from the Canudian 1 hllllan I{ight~ 

Commission against a hiring policy or employment practiœ nced not cO/llcnd with 

the Blzinder standard any longer. 

140 
[1985J 2 S.C R 561 

141 
[1990J 2 S.C.R 469. 
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J)uty of Accommodation 

The rc~tricti()n of the BFOR has elevated the importance of the dut y of 

accommodation. The dut y of accommodation first arose in the 1966 Equa! 

Employment Opportunity Commission guidelines on religious discrimination. w 

However, !'Iince courts were Ilot willing to enforce the dut y of accommodation,'H 

the EEOC convinced Congre~s to amend Title VII of the Civil Rights Act to provide: 

71lJ{J) The ll:rm "rdiginll" indlldc,> ail a~pcçls of religioll~ ob:.ervanœ and praclice, 
a!. well a ... belld, lInlc~ ... an employl.:r dCITIonSlralc!> lhal he IS un able III rca"ondbly 
accommodale 10 an l:mploYl:c's or pro~peclivc employec'~ rd iglOus observance or 
praclice wilhoul undue h:mbhip on lhe conJucl of the employer'!'I bU!'line~),. 

ln conjunction with thi~ amendment, the EEOC iS!'Iucd new guidelines, which 

restated in more certain terms the obligation of the employer to accommodation: 

(h) The Cllmml"!'Iion bdll:vc~ Ih.11 lhe dllly nOl 10 di ... crimm.llc on rd iglou!> ground)" 
rl:quirl:d by .,l:llion 701(,,)( 1) (lI lhe Civil Rlghb Act 01 1%4, includc'> an obhgdllon 
nn the p.art 1I1 Ihe employer tn Illd"e re" ... onable aœ0l11llllld.11IOn\ 10 the rcliglllu!'I 
nl:ed., 01 employee\ where .,u(.h dCClllllmoualllln\ C.1I1 bl.: m.lue wilhoUI unuul.: hdfdshlp 
on the cnnduct ni the I.:mpluyi:/'~ bminl.:s~. SUdl umlllc hMd"hlP, lor i:xclmplc, may 
CXi"l whcre the cmploycc\ l1l:cded wor" cannni bc pCllmmcd by dl101hcr cmploycc 
01 Mlh~lanlaally ),llllilar qllalilic:.alilln!> during thi: pcriou of :.absence of Lhl: SabbaLh 
()b~erver.'~~ 

Accordillg to EEOC guidelines the employer carried the onus of proving that 

accommodation would call~e undue hardship: 

142 

H3 

(c) BCC,lll~e uf the panicul.!fly !'Il:n:.ilivc nailln: of dbcharging or rcfusing 10 hire an 
employcc or applicanl on .Iccollnt olll1s rcligious bdicf~, the employer has lhe burdcn 

31 Fed Reg 8370 (1967) 

The st.andard remalned one of lntentlon t.o dlscrlminate. Dewey v Reynolds Metals Co 429 F 2d 
324 (6th Cir 1970), afflrmed by an equaily dlvlded Court. 402 U S 689 (1971). Rlley v Bendlx Cor~ 330 F 
S\\pP 583 (1971). r"\llewed 464 F 2d 1113 \5th Ca 1972). Richards v GrlHllh Rubber MÙts. 300 Fupp 338 
(0 Ore 1969) 

144 
1.4 C F R ll>O~ 1 
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of proving thal an unllue h.trd!>hip renller!> lhe rcqulI cd .lcClllllllllldalillll III Ihe 
rcliginus nccll~ of the em ploYl:1: unrca~llnahll:.I~~ 

In the leading American ca!'e interpreting the Juty of accommodation. 'l'W-' 

v. Hardison. the United States Supreme Court found thm undllc hallbhip cxbt~ 

when an employer cannot accommodate an cmployce's lcligiou~ nccd~ witholll: 

violating the seniority provision of a valid collcctive bargaining agrccment; ~lIffering 

more than "de minimu~" co~ts in terms of money or cfficiency in altcmpting tll 

replace the ahsent worker; and, requiring cmployccs of othel n:ligion~. !II 

nonreligioll~ employees, to work at limes which are 1Il1dc~irablc 10 thcm. in place 

of the ahsent worker. 14h 

In 19HO, the Equal Employment Opportunity Comllli~~ioll i~~ucd I1CW 

guidel i ne~, Guideill/e.\ O/l lJi.\crimillatioll Becawe 01 Ueligio/l .147 i\ccordi ng to thc~c 

guideline~, the EEOC wDuld con~ider two factor.., in dctermining whcthcr tlle 

accommodation offered by an employer wa~ rea~onable' the altcrnallvc~ orfercd the 

employee; and, whether the employer offcred the alternative that Ica..,t 

disadvantaged the employee. The guidelines ~lIgge~t the u~e ofvolu/1tary ~ub~titllh.!!-. 

and shift swap~, f1exihle ~cheduling, holiday and work hreab, and laleral tran~tcr~ 

and changes of job a~~ignmenb a~ po~siblc mca~urc.., of aCCOIllIlH)datIo!l. 

However, regardle~~ of the EEOC\ attcmpt 10 cxpand the dut y to 

accommodate, the Supreme Court made it ea~ier for employcr~ to fulflll the dut Y 

145 
24 C F R 1605 1 

146 
(19/9) 432 U S 63 Other courts have held that. ln d"termUI1/lg wliat COIl!>UtUt.!lS L!.!<lSUlId!.l .. 

accolllllodatlon and undue hardshljJ, lt 15 reasonable to conslder the pract.1C.,5 uf SlIlIlldLly sltlldt"d "r.lpluy",~ 
(Mlnkus v Metropolltan Sanltary Dlst of Greater ChlcaKo, (1979) 600 r 2e1 !lO), th .. bunl"ll t.h"t. d l.rul'u""d 
accolllllodatlon would place on a unlon (Yott v North Amencan Rockwell CO[~ , (1979) 602 F 2d 9(,4, ..,,,,1 ttl" ""' .. ),ur 
of employees to whom work can be transferred ln accoltlllodatLon (Cross v ill Llr, (1979) 417 F :'''l'IJ 148) Al~", 
ln accorrrnodat.lng an employee's rel1g1ous bebeC's, the employer m'Jst pres"rve th" elnploy .. ,,·s t."rm". ~""dltl(m' 
and pnvlleges of employment (Amertcan Postal Worker~ UnIOn v Pûst.m",ter G"""rd1, <l9IlG) Hl! r I.rI 122) 

147 
29 C F R §l60~ (1977) as amended by 45 fad Reg 12.610 (l9!lO) 
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in An.\Onia Board of Educatioll v. Plzilbrook. 148 For instance, the Court held that 

an employer'!.. accommodation could be rea!o,onable even though it did not minimize 

the amollnt of compemation lost by an employee. FlIrther, undlle hardship could 

be founù rcgarùle~., of whether the propo~ed accommodation imposed any costs on 

the employer. Finully, the ùuty can be said to be met once the employer prop()se~ 

a rca~onablc rncthod of accommooation, without regard for proposaIs made by the 

cmployec 

The dut y of accommodation lacks c1arity in Canada, becau~e it wa~ imported 

by human right~ tribunal., in the ~hadow of the BFOR. In Singlz, Professor 

Cumming con~idered the dut Y of accommodation. After reflecting upon American 

case law he ~aid: 

Sccurily i~ hound III ,Iccommodale it~ employcc's and prospective cmployec'!, rcligious 
prncticc unle:-.:-. Security c<ln dcmollslratc lhat il is unable to reasonably accommodale 
an cmploycc\ or pro:-.pcclivc cmploycc's rcligious practice:-. without undue hardship 
on lhe conduel of bu~inc!-.~.14" 

The i~slle of rea~onahle accommodation appeared again in Olllario Human Riglzts 

COl1llllis.\ioll l'. Silllp.\on-Sears (O'Malley). Although Profes~or Edward Ratushny 

found that the Commis~ion hau not made out a case for discrimination, he stated 

that an cmployer 11111~t aet rea~onably in attempting to aceommodate the 

cmployee."o Ile accepted thc TWA v. Hardi.\·oll ~tandard of de mùûl1w.\ co~t for 

mea!-.uring 1IIH.luc hanbhip. However, he acknowledged that without a specifie 

lcgi~lativc ~tandard. he \Vas dealing \Vith a legal vacuum. 

148 
(1986). 479 U.S. 60. 

149 
~ltarlo Board of Inqulry. 31 May 1977, unreported, page 34 

150 
~It.arlo Board of InqulrY, (981).2 C.H R.R 0/267. 
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Indeed, that legal vacuum came ta haunt his dccision whcn it was rcviewcd 

by the Divisional Court where Justice Southcy held that the Bnard errcd whcn it 

imported a dllty of reasonahle accommodation anù llnduc hartb.hip l'rom the United 

S . hl' l' t . 151 tates wit out egls aOve mSIS. The Court of Appcal cmlur~ed the Divbionul 

Court's judgment, ~tating that the vacuum in CUladian ~tatull.!!\ Il\i.Hk Il il1\po~sihll.! 

ta read in any standard of reasonable accoI11l11odation.m 

Despite resi~tance on the part of the coarts, human righls cOll1l1li~~i()n~ and 

tribllnals continlled to rely upon the dut y of accommodation. In IlJH l, the Canadian 

Human Right~ Commis~ion isslIcd guidclinc~ on hona fide occllpational 

requiremenb which incorporated the idea of rea~onabk accoml11odation and llllduc 

hardship: 

Where an employer Iimh that he or ~he c.1I1not 01.11-1: n:.I,>OIhlhk .KllllllIlllldatlOI\ III 
ordcr 10 olfer an emplo)'menl oppllflunity 10 a [ll'r~01l nn the h.I'>I'> 01 Ih.ll [lcI'>on\ 
religion, the employer ,h.tll, bdore he nf ,>he fdu,c~ ... udl emploYIIIl'nt Ilpp\lllllllll}' 
ba!-tcd on a "bUIl.I tilk" m:l'up.ltion fl:quin.:mcnt, ,>upporl hl'> or hn lindlll~' h.I'>l'd 011 

cvidellœ thal lu m.lle .lt1 .\(l\lml11ml.ltl~111 wnuld 11II1HI..,e .\Il und\!1: h.\I d.,hlp 11Ivlliving 
. h 1" . 1 1 1 1'1 l!11 er 1II.1Il\.!1.1 l'Il,>l ur 11ICOll\enlelll'1: lu t IC Clllp llyCI 

According to thi~ com,truction, the UFOR dcfenœ wa~ not availablc to cmployer!'. 

that did not fulfill the dut y of accommodation. 

ln Blzillder, Professor Cllmming found thut the I3FOR uefellcc wa~ Ilot maue 

OUt.I~ Instead, he l1~ed the BFOR provision in the Federal Acl to fa~hioll a dut y 

ta accommodate: 

151 
(1982). 36 0 R (2d) 59. at page 65 

152 
(1982). 38 0 R (2d) 423 Perhaps thlS apl'roach by the Court.s 1',"olll1'l. .. d thl! Cdl",dlllll llum.1II 

Rlghts COlll1l1SS10n to request Parllament to ..mend the Canadlan Human RI/lht~ Act illld ddd d SpUCI(lC provIsion 011 

reasonable accOtmlOdatlon Canadlan RUffian Rlghts COlll1liSSlon. Annua1 Report., HIa). at page 14 

153 
Canada Gazette Pdrt II. vol 116. No 1 (1982). aL pdge 313 

154 
Federal Board of lnqulry. (19811. 2 C H R R D/546 



1 
56 

... thl.: acwmmouation of an individual in the work plaœ is the natural prouuct of a 
narrow interprdation of exceptions to prohibited discrimin.ttion The accommodation 
or cm ployee ... reully ml.:..Im. that certain impositions on employers will not be accepted 
a., bOlw fide if to gran! ..In exception in lhe circum!>tance!> would bl.: 10 give !.:Irect 10 

principk., at trm~ purpo ... es with those of human right1> lcgi ... lation 

l'hl.! I.!mployer\ dut y to accommodatl.: an employee's rdigion nOW3 /rom the strict 
Çl)n~lruction 01 the bona /iue occupalional rcquirellll.:nt in the Act and othl.:r human 
. 1 1 . 1 . Il I~' rtg Ils cgl~ atlon gcnl.!ra y. 

Profc~sor CUl1lrning took de minimus cost as a :,tandard to measllre undlle hardship. 

But jll~tice I-lcalll Dr the Federal COllrt of Appeal cha~tbed the tribunal for 

importing American concept~ without legi~lative directives: 

ln Illy rc~pl.:ctful VII:W the Tribunal was in crrûr in reading into C.mauian legislation 
a pnlVl'>lon which i ... dearly ami patently Ilot there. A~ statcd carlicr herein, the 
proper le,>t<, to he applied in respect of !>ub!lcction 14(a) arc those laid down by the 
Supn·ml.: Court of Canada in the Etvbicokc case supra Tho!>c tests make no mention 
of a dut Y to aCl'OllIl11odale on the part of the employer. Had Parliamcnt intended to 
impo'ic :,uch al\ mhhtlOn obligation, it could and would have donc so in c\car and 
unllli,t,lk .. hh: language. In the ab~ence of such language, it would he wrong ror the 
Court. in Illy vic\\' to u,>urp the function of Parliamcnt under the guise of judicial 
• l~tJ 
1111 C fJlI ctatlOll. 

Justice I-Ieald reatl human rights legisl..ltion narrowly. 

Neverthele~~, hllman rights tribunals did not follow the courts' 

pronouncement~. ln another 19H1 case, Pritam Singh v. Workman'.') Compensation 

Board !lmpùlIl and Re/whilitatÎoll Centre, Professor Fred Zemans stated that the 

hospital "sholliti me ct a standard of rea!-.onablenes~ ... in it~ efforts to accommodate 

particular religioll~ practtce~", which in this case was the wearing of a ceremonial 

155 
(1961). 2 C.H R.R • at pages D/571 and D/582. 

156 
11983J 2 F C 531. at page 541. 
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dagger, the "kirpan".IS7 In 1983, in a case where the complainant was rd'lI~cd work 

because he did not speak English proficiently, the British Columbia Board of Inquiry 

ruled that the dut y to accommodate is designcd to prevent the type of il1a~:tion (I!;.ll 

can lead to a discriminatory violation: 

The danger is Ih.ll by n:fu~lI1g III la!.c illly ~Iq)~ al .11110 acwll1J\llld.llc Ihl: dj .... lllJljlil·~ 
(or rcligioul> l>l:ll\iliviIH;~) of an Jpplicanl, "11 l:11l plo)'l:r 1ll.1)' .Idlil:\'l: 1II 1'1 ,Ill Ill: wh.11 

lhe Act prohibill>. Dccp scalCù prcjuùicc.:, perh.lp'" ha ... ed 01\ unll\formcd .lI1l! unlc..,ll·d 
assulllplionl> al> to l'apJbllily, may be clllakcù by a 1 dll\JI 10 1ll.I!.C .IIIV l·h.lIIgc~. 

whelher in phy~ic,,1 layoul of the piani, or l>ChCùllllng. or olhcf\\ I~l·. Whldl would 
permit a pcr!lon 10 fUl1clion cffcllivdy. II i~ Iim !.ind 01 11I ... ldIOU ... di"'l'IIllllll.tlioll al 
whlch Ihe "duly 10 accolllmod.tlcÙ" 1.., dlrcl'Ied 1" 

But as in other Il ibunal decbioll~, the Board nf Inquiry went on LO a~~ol'Îate the 

dut y of accommodation with the bona ride occllpational rcqllirerncnt. 

This as~ockltion wa~ again made by Profe~~or Cumming in /cil/CIl \'. Silllco(' 

County Board of Educatioll.I~,j Howevcr, in that ca~e, the a'l'locÏation wa~ jll~lified 

on the basb of a ncw amcndment to the Ontario Code which made.' ~pt.!cilïc 

reference to "rea~onablene~s" in col1l1cction with a BI-'OR: 

157 

158 

at page 0/1549. 
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160 

10. A righl 01 J pCf\llll uIH.!cr 1\11 1 1 i~ infflnged whl,;1 C .t rl:qUlrclllcIlI, qualJlir,IIIlIJl 
or cO/Nderalll)Jl I~ IIllPo ... cd th.tll~ Hui di"e.rilllln,tllllll on .1 pwhlhilt.:d !J,lOlIlld huI Ihal 
wou Id rC!lult in the exdll'>lllll, qualitiL.tllllll or prdercme \lt .t gmllp \lI per..,on:-. whu 
arc iùentilieù by ,j prohlbllcd gruund 01 dl..,crunlll,l1iuJI anù (lI WhOlll Ihc Pl:I..,OU i.., a 
mClllbcI, cxccpl \~hl'fc, 

(.t) Ihe ll:qulrl:llll:nl, qu.ddte,1l1011 01 C.l)lJ~ltkr.IIJ()1I '" ,1 rl:.I~oll.thk .1I1d hOlla 
}ide Olll! III llll: Clrc.um\WIlc.c<" or 
(b) il .... dcc.l.trl:d III llm Act lhal III ùl ... cnmil1.l11.! ln!call'''c 01 ..,uch ground i.., 
not an mfl ingcll1cnl (If .1 righl.lfjJ 

(1981), 2 C H R.R D/459, at page 0/466. 

Ohallwal v B (. Tlmber Ltd (1983)" CH R.R. D/1520, (Bnt.uh Colwnbla Board of IIl«lIlryl, 

OntarIO Board or lnqulry. (1983), 4 C H.R.R 0/1203 

S O. 1981, c 53 
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This amendment tn ~eetion 10 of the Ontario Hunan Riglzts Code was the first 

legilllative provi"ion to makc reference to adverse effeet discrimination and ta the 

lItandard of real.,onablcnc!>!> in u),se),),ing the BFOR. On the hasis of that provision, 

Profc!>!>or Cumming found that: 

... the "reu\onûble ... in the clrcum~tanccs" standard of section 10 of Ihe new Cod\! 
embralc!> Iwo lacet'i - Ihe employer must show not only thal Ihl'n.: i::. un objective 
rC(luin:mcnl th .. 1 lon:-.lrul.livcly Jbcril11inate~ dgdin~1 the partlcular el11 pillyce, bUI <11.,0 
Ihal Ihi., m;ed 0\ the.: empll)yer cannot be met (in the.: circulmt.1I1,"l'~, Il 1\ not 
"reason •• hlc" 10 hl: •• bk 10 do so) by an accommodaI ion 01 the parllcular e.:mploycc 
(Altcrnallvcly, Ihc employer would have a suclc!>'iful ddence if he.: Lould ~how Ihat 
whik 1 C".,lHlabk .KlOl1lll111d.llll)n W.I\ po'i.,ihh:, il Wd~ olfcred and n;fu.,ed) 1,,1 

The employer who did not attempt 10 accommodate the employee would be found 

liable for dbcrimination. 

The trihunab' acceptance of the dut y of accommodation was vindicuted in the 

Supreme Court of Canada'~ decbiol1 in O'Malley where, despite the legislative 

vacuum, Jll~tlCC McIntyre recognized both the concept of adverse effect 

dbcrimination and the dut y of rea~onahle accommodation. Ju~tice McIntyre justified 

the new approach in the interest of balancing the intere~ts of the employee with 

those of the employer, in order to preserve " ... a social ~tructure in which each right 

Illay n~celvc protectton withollt undlle interference with other~." The test wa~ 

articulated a~ di~tinct from any reference 10 the BFOR (which at that time the 

matter afl)~e did not exi~t in the Ontario legislation): 

161 

The JUly in .1 C.I<'C l)1 <ld\el~c dfçct discrImination on lhe basis of rdigion or creed 
i~ 10 takç n .. · .. \onable stcps lo accomrnodale the corn plainant, short of unduc hardship: 
in olhçr words, to lake such sleps liS may bç reasonable 10 accommodale wilhout 
undue inlerlcrencç in Ihe oper.ltion of lhe cmploycr's busincs~ and withoul unduc 
cxpen..,e lo the employer. 

(1983), 4 CH R R at page 0/1213 
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Under the dut y of accommodation, it was not po~sible to Ignon! th~ particuku 

characteristics or needs of employees. 

ln the companion case BI/inder, however, Justiœ Mclntyre ruled that whcrc 

a BFOR arises, there Ilece~sarily callilot be a dut y to accommodatt.!. Sincc by thi~ 

time ail jurisdictions had a BFOR clause, the dllty 10 accoll111HH.lalc wa~ fl'ndcr cd 

practically defunct. Neverthele~s, as di~Cll~scd aboVi!. the SlIprcmc COllrt of C~\11ada 

recently overtllrtled Blzimlel in Central Alherta Dai/)' P()ol. Writing lm Ihe majority. 

Justice Wibon made it c1ear that an employer 1l111~t ~ati~fy Ihc dut y or 

accommodation ~hort of Llndllc hafd~hrp in cvcry ca~c of lIldircct and advcr!'oc clkc\ 

discrimination. That mean~ that the impugned rule mu..,t he ratlonally cOl1l1cCll'd 

with the performance of the job, and the employer mll~1 accolllmodale the clllployl'l' 

up to the point of unduc hard~hip. Jll~liœ Wib()!1 adoptcd Ju..,lÎl:c Mdlllyn:\ 

definition of rational cllnnection. which rellllire~ that "an employmcl1t rule Ihc] 

hone~tly made for ~OlJl1d eco!1omic or bll~ine~~ rea~on.." [ami he 1 equally applicable 

10 ail to whom it b intenlk:d to apply".'h] 

accommodation, Jll~tice Wil,on again adoptcd Jll..,tÎCC Melntyre\ rea..,oning III 

D'Malley. The employer carric~ the onll~ of ~h(lwillg that It made clion .... tu 

accommodate the religiou~ beliefs (or any other pertinent tr~llt) .... !Jort of LlIH.luc 

hardship. Whlle ~he prekrred Ilot 10 proville a detrnitive dctï/lllioll 01 1Il1dlll! 

hardship, JLI~tice Wibon I!~ted ~everal factor.., that lI1i.ly he relevant lO the i~~lle, 

including financial co~t, di!'>ruption of a collective agreement, problcrm of Illont!" 01 

other employee~, interchangeability of work force and facilitk~!-', the ~ize of the 

employer':, operation, and the magnitude and ~ubjccts of ri~k if ~afcty b <lt i~!'IlIl!. 

These factor~ are 10 he halanced on a case by ca~c ba~i~ again~t the right of the 

employee to be free from di~crilllinatÎon. 
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The dut y of accommodation is the forerunner of affirmative action. ft obliges 

cmpl()yer~ tu take ~tcp~ to aceommodate the dlffcrent eharactcrbtie~ or special 

need~ of employee~, ~o that the employer'~ rules or practice~ Jo not deny 

cmployment on the ba~b of tho~e characteri~tics. The dut y arise~ in relation to 

individuub. Without the 13FOR defence, employers mu~t now ~crutinize their 

prueticc~ carcfully to cmurc that no individual is adversely effected. 

The CVlIlutillll of di~crimination occurred not beeause the eonùuet ehanged, 

but ruther becau~e the undcr!'ltanding about the nature of diseriminatory eonduet and 

the harm it inflich grew dceper. At fir~t, di!'lcrimination was perceived a!'l the 

maliciou~ motive of one individual to harmfully prejudice another. The appropriate 

re~pon!'lc wa~ to ~ct up lju:l!'li-criminal proeedure~ to hunt down and punish thc 

uffc/HJer. Mmt orten, the aet wa~ con~idered bigotry again~t one's race, ethnie 

origin or rcligu)/]. Slowly, it wa~ recognized that certain act~, rule~ or practices were 

diseriminatory in eftcct evcll in the ab~ence of malicioll~ intent. The adverse impact 

doctrine ~wept throllgh ail levcb of adjudication and created a new standard by 

which to evaluate conduct. The victim's harm ceased to be the focus of inquiry. 

In~tcad, attention wa~ turned to results. 

The evollltion of the conception was partly reflected in legblation. At first, 

di~crimination wa~ prohibited in sorne ~tatutes. Later, legislatures developed 

cornprehcn\ive cod<.:~ and adrnini~trative !'Icheme!' to deal with di~crimination in ail 

facct~ of social interaction. }-lowever, even wlth the various hllman right~ codes in 

place. the conception of discrimination continued to expand. Human rights 

cOI11/11i!'~i()m extcndeu the scope of their action in re~pon~e to that expan~ion even 

lhough the Icgi:.lation ihe!f remained unchanged. Since intellt cea~ed to be an 

essential elemcnt. more act~ fcll within the perview of discrimination. 
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Part 1, Section H.I 

Systemic Discrimination 

The emergence of the effects approach to discrimination challcngcd the vicw 

that employment discrimination consisted of discrete incidents of conducl. ln )o,OI11C 

instance)o" the)o,e incidents were interconnected and grounded in the a whole systcm 

of employment mechanbIl1~ and procedures. Thi)o, phcnomcl1ol1 ha)o, come 10 he 

known as ~ystemic dbcrimination: 

Th4! term '"!'ystcmic di~crimination" dc!.cribes the l',lct tlul many employmcnl hall icI:'. 
an! hiddcn, uSllally uninlcnllOn.1l1y, in Ihl.: rule,-. proccdurl.::-', and '>llmclime ... CVCII the 
facilitk~ lhat cmplllycl~ providc to manage their hU1l1,1\1 rC ... (l\lrce~ DI'>l.Timin,IIHIIl 
call rc~ult Il Ihc ... c ·\y ... lem~" i.:llCOur,lgc or dl"'lOuragc Individu,tI .. bet"lu.,e they are 
lll(.!mber ... 01 cerl,lIn gwup ... , ralher th,1O beL,lll.,e of thell .. hlltly 10 do a loh Ihal Ihe 
cmpillycr nced .. dOlle 

"Emplo)'I1li:111 'Y,\Cll1'" Uf "cmpillymcn\ pr,telln:'," cun,I,\ ul the employer', :.1,lIld,1I li 
way~ 01 c,lrryll1g llul ,>ueh per~onl1d .tdlvilii.:~ a~ relrultmenl, hJrll1g, ll,lllllilg ,tIId 
developmenl, [lfllIllOllllll, lob d,I ...... Jlit:.IIHl!1 ,lIld "',llary le\cl deci"'loll't, dl ... uplal1t: ,tIId 
tcrmÎn.ttloll SlImc 01 the"'i: pr,ldlce,> .Ire Illflll,llly ui.: ... crihed 111 pel\llllild m,lIIu,d .. ,IIlJ 
collcctivi.: agrccmcnh whik olhcr~ r"':ll1ain mm...: inlormal anJ ,Ife IM,>cd llll tr,ldIIHlIl.t1 
praclic...:::.. 

Systemic discrimination consists of barriers that may be latent in traditional pructicc)o, 

or informai operating procedures relied lIpon in the cour~e of training, hiring, or 

promoting ernployees. A broader view of systemic discrimination el1co/llpi.l~~I.!~ 

structural features of society, such as !\ocietal and cultural allitLldc~, valuc~, and 

expectation~ that arbe as a result of the socialization IJroce!\~ in public education 

and family settings. The~e various factor~ combine to create general ~()cictal 

patterns and institutions which restrict the opportunitic\ of ~ome minority group)o" 
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Whîle it is difficult to produce an exhaustive and satisfactory definition of 

!oIy!oltcmic dberimination, examples ~peak eloquently. Anne Adams has provided the 

following il!lI~tration b:t~ed upon a paper mil! in a small town: 

Thl.: town\ I.:wnomy i~ ba'll.:û on ilnd ilrounJ the paper lI1du\try, the only indu~lry in 
low/l. Worm:ll, Wllh kw exceplion'i, urc IOlully <tb~enl IWill the m,un work fnrœ in 
Ihl.: l1ull, exœpl III Ihe tr.lllililln.tlly {("male occupaliolh o! der",> and .... ecrel.llle~. Il 
olle W.I\ to enl/lure J~ 10 Ihe l1umbers of womell who wele Idu-.ed ,1 1Hl/l-lldÛIl11l/l.d 
Job al Ihl, mill, lhe anw/er woulJ probably be "none" bec.tu\e 110lle h.a.l .tpplreJ 
ln Ihi ... ll\,>l.tnce, the "y\ll.:l11 1\ ~o weil e~labh,>hed lhal It goe\ .... 0 far ,1\ 10 pcrme,lle 
Ihl.: culture 01 Ihe 1 0\", n. Thl.: milll~ kl10wll a~ where Ihe "111<":11" wor" ,mû whcrl.: boy~ 
make I.:l1ough I1HlIICy Il olle ... Ulllll1Cr 10 P,IY for :.t whole ye.lf of univer~lly eJu('dlion 
Therc :ue "ho ... lHllC ~lrullur.11 hdrner'i 10 women enlering Ihe IraJillOnally m"le 
Jllll1ll1ated OlCUpdltOn.\ The .... e .tre lhe he.tvy work requlrcmenh of cerlain cnlry level 
pO\llion\ and ln ~llml.: in\l,mn:" thl.: l..tek of rdevanl voc..tllol1.11 ~k11l5 on lhl.: (Mft of 
Ihl.: wO/llen The WOIll:11 wOlllJ nol eyer Jream of pre{l:Jring for, or applying for om: 
of llllhe Joh~, 111 ~pilL ('f the Liet thdt in m()~l il1~I,lI1œS, 111l:y cOlllJ do the wor". Thi~ 
employlllenl "y.,lcl1I kl., iml1leme ,ocial ,1I1J ccol1ol11ic repercus'iions on wOl11cn in 
"Olll.: Il1dll ... try" l\l\\n, The e\dlllpic ni the lem,tle ~inglc (l,lIenl of glrb III ~lIeh a IOwn 
Illdy IUlllan t1lu:-.lr,ll<..: Ihl.: pOint BI.:CaU\L 01 lhe ~y ... lemIC b.trrler ... 10 hl:f .:ver workmg 
,Il "Ihe mtll", lhl.: "'lIlgle p,lrenl 1\ ghellOlseJ 11110 thl' IllW p"ylng, Inw ~lalu!o. ~ervlee 
inJu"try ~lLr !,lIntly\ i/llOllll.: 1\ li\ed ,Il ,1 !r.lCIIOIl o! th.tl of Ihe f,ll11ilte<; wilh a male 
III l.:adWlIlller Whell hn d.lllghlcr~ hdve att .. incd unlver"lly .tge, they ton Me 
"~y~lelll.llll,Illy" b.1I rell !rom \\()r"lIlg .Il lhe l1ulI and lhu~ lrom .. n education The low 
1.IJl1lly lIlW1ll1.: .Int! lhelr .Icee.,;, 10 only 10w paying job~ acl a;, a d\!lerrcnt 10 lughcr 
cJw allon They I.:lller 1~1.: ,erviee ~eclùr 41.\ maiJs, wallrc!>~e!> or clerks ln low paying, 
hn\! ~1,llU ... job,>, in lhe \ewnd,lry labour markel perpetllatll1g lhe never ending cycle 

1 J . 1"\ o ~y~lel1l'c l'>Cflllllll.tlll)J) 

Anne Aùam~' exampl~ illustrate~ the pervasivenes~ and interconneetedness of the 

variOLl~ factor~ compri~ing ~y,temîe di~erimination. 

The ~y~temic concepti'>I1 ean be distinguished From the earlier conceptions 

of discrimination ba~ed on its foeus, not only on isolated and occasional sources of 

exclusion, but rather on sources of exclusion that form a part of an ongoing 

system,l"" The concept of ~y~temic ùi,crimination ~tarted taking root in Canada in 
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the late 1970s. The Canadian Human Rights Commission made referencc to it in 

its 1978 Annual Repon: 

From lhc Iisl of grollnds il can hl.: conclll~kd llMl di..,crimin.ltilln 1I1llki Ihe ACI i!. nol 
dclincd Pllrdy in ll.:rms 01 \I1lenlional bigolry or irrall\)l1.11 pH:judicc Di:-Crlllllll;l1ioll 
include!., ralher, any aJwr!>c dilfcrcnli.tllrcalmcnl or IInp.lcl, Whale\Cf il:- lIl11tiv.ltillll . 
... Wc cannot Ihcn:lorc dclÏnc discriminalion purdy in Icrm., 01 bdl.1VioUl l11oti\'.lled 
by cvii intenlion;,; th<.: dclinition has to includc the imp.lct uf wholc "'y:-tcl11~ on the 
lives of individllals - \Vhat IS called !>tructural or !.y..,tclllic di!.crimin.ltion. lr

., 

However, even the Commisson's efforts were, at that time, primurily directed 

towards resolving and adjudicating illdividual complaints. It devoled ilS attention 

ta prosecuting particular practices or actions. 

In the early 19HO's the Canadian Human Rights Commission raiscd the issue 

of systemic discrimination in a case involving allegations that Canudian National 

Railways engaged in hiring and promotion practices that discriminated agaill~t 

women. When that case reached the Supreme COLIrt of Canada,I". Chief Justice 

Brian Dickson delivered a decisiol1 that directly recognized systemic di~crilllillatil)n: 

The complaint \Vas not thal of a !.mgle l'om plainant or I.:vcn of a l>eri<.::- 01 individual 
complainant!.: it wal> a complamt of !.y~t<.:mic di1>criminalion practÎ!.cd .tgain!.t ail 
'd 'r. li Ir.7 1 entula) e group . 

... sy!>tcmic discrimination in an I.:mploymcnt conlcxt is discrimination lhat rC!.lI11!. l'rom 
the simple operation of c1>tablished procedurc!. (lf rccruilmenl, hiring and promotion, 
none of which b ncccs1>arily dcsigncd 10 promole discrimination. 1toll 

He described the various systemic barriers that faced the fernale complainants: 
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The markeuly luw raIt.: of fcmalc partlclp ... 1 ion in !'.o-calkd "non-tr Jditional" 
occupation ... in which wOlllen typically have bcen !>ignilicanlly under-reprcscntcd 
c()n!>ldcrin~ Ihclf proportion in Ihe WOI k forel: a~ J whok, wa!> nol IOIIUltou~. The 
cvidel1C1: belon: the Tllbun,t1 eslahli~hcd de.lfly Ihat the recnlllmcnl, htrlng and 
pronHlllon poltue'i Jt CII1Jdwn N.!tional pn.:vcnted and di< .. eour .IgeJ womt.:n lrom 
wOIklllg on blut.:-(.'o!l,lr Job... The Tnbun,11 hdd, a finding not ch,tllenged 111 thi~ 

Court, Ih ... 1 eN hall not mJLk any rcal dlon ln IIlturm womcn III gener.tl ni the 
po..,..,lhilily 01 filhng nOIl-IrJdilillll ... 1 positions in the wll1pany For cX<lmplc, the 
eVldenCt! IIldK,lkd th.!t Canadian National'!> reaUltlllent progralll wllh re!>pect 10 

1>killed cr.!l!'.. Jnd Irade workers was lilllited I,trgdy 10 !'endlllg n.:pre~ent<llives 10 

tcchllll'al "c!wob where Ihere were almo1>1 no wOlllen. When wOl11en prescnted 
lhelll!'.dve~ at tht.: pl..:r,>onncl office, lhe interviews h.ld a decidcdly "chilling dfect" on 
/cm:tle IllvolvcllIcnl III non-traditÎonal cmployment; wOnlen werc exprcssly cncouraged 
tu apply ollly I!II \ctfetarÎ,tl job\ Accordlllg ln some of the te!'.tÎmony, wonH.:n 
.lpplylllg lor L!lI1ployl1lent WL:n: ncvcr lold c1early IhL: qU..lltlic.tllon which thL:Y needed 
Lll IiI! Ihe blllL:-CIlIl,H job llpcl1Ing'" Another hurdk pl.\LL:d in LhL: Wcl)' of ~lll11e 

aJlphc,ml\, Indudlllg Iho,!.; \ed.ing employment <.1" ClhKh cle,mer ... , W,I~ tll reqllire 
expenellcc III ... tllt/cf/llg Morell\'L'I, LhL! pL:r~()lInd nl/icL' dlJ Ilol ibdl Jo any hinllg 
for bIUL!-lOlt.lr Joh\ III:..IL:,IJ, It Illrw,lnkJ n..lI1lL:'" to tht.: ,In:a lorL!I1I.1n, .t/ld CanJJI.t1l 
Nallollal had IlO lIIC.II1~ 01 ('olllrullmg thL: ueci ... IOI1 of Ihc 10n;/11.111 to hm; or nol to 
hin; :1 W\lIII.1Il The l!vidt.:nœ mdicated lhal the forel1lclI were typlc.tlly unreceplive 
lu wOllH.:n.II#J 

First, there wa~ olltright discollragement, that wa~ combined with an attempt 

withhold infOl malioll abOlit cel tain po:-.itIon~. Added to that wa~ the practice of 

recruiting at ..,dwob with a predominately male enrolement. A~ weil, C.N. Impmeo 

unneœs:-.ary c()ndition~ of employmcnt thal were unrelatt'd 10 the job it~elf, but hau 

the cffeet of di..,qualifying women. 

The ret:ognition of the sy~temic nature of discrimination in the Actioll Travail 

decision amwereu the concern~ rai~ed in the political mena. In 1983, the Federal­

Provincial-Territorial Ministcrial Conference on Human Rights recognized the need 

to includc the concept of ~y..,temic di~crimination 1I1to human righb code~. A year 

later, the Special Parlbrnentary Commis~ion on Visible Minontie~ in Canadian 

Society prabcd tht" human right~ commissions for forging ahead ta deal with 

~ystell1ic ui~crimination. The report recommended that ~ections 7 and 10 of the 
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Canadiall Hlll1lml Rights Act !o.hould be amendcd to inclullc "remedit.'~ for the I.'ffect~ 

of systemic Jiscrimination on visible minoritics",l7u The refcrcnCè in ~cc(ioll 10 of 

the Callaûùm Human Riglu,\ Act tn lia policy or practice ... that deprive!o. or lemh lU 

deprive an individuul or class of individu aIs of any emplllyment I>ppmtunitie~" firmly 

established the concept of ~ystemic discrimination in th\! law J'clating to hUl11an 

rights in the federal jurisdiction. 

Special Pr0l:rams 

The appreciation of the ~ystemic llature of discrimination gave ri~\! 10 ncw 

methods of tackling the problem, The case-by-case approach that formel! the ba~b 

of the complaint~ ~y~tem in ail the Canadiall hllJ11l.ln rigllt~ c()de~ wa ... ill-~lIitcd tu 

the ta~k of e1iminating ~y!-.temic discrimination. 1l1 Dc!-.ignatcd group!-. continlleL! to 

experience higher unemployment rates, lower occlIpalional !-.lalus, and lower incolllc 

leveb relative to the mujority, Individual cOl11plaint~ \Ver\! in!-.ufficicnt to root out 

general and perva!-.ive p[actice~ that were ~tecpcd in long-!-.tanding !-.ocietal attitude .... 

expectation~, anù ~oci()-econor11lC ~trllcture~, ln he r UejJ(J/ 1 O/l J:'lfllulity ill 

Employmem, Judge RO!:lulie Aoella lI"ed a purticularly ind!-.ivc rnetaphor to de~cnbc 

the inadequacy of the complainb proces~: 
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Special Parl1amentary COU\n15S101l on VIsible MlfIoCltl"~ 111 C,ll.dUldll ::'(JLI~L/ ~ll~:t I/u". 
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Re!-'olving di:-.crilllinalion .. on a la!>c-by-case ba .. i .. pUh human righl\ comll1i~~ion!-o in 
the po\ition of ~Iamplllg oUl hrush lires whcll thc urgcncy is in Ihc inccndiary 
polenti,11 of the who le fme~l.l72 

She then went on to write the following often-quoted pa~~age, which calls for 

~ystemic remcdie~ to de al with ~y~temic discrimination: 

Sy!-olemÎc dÎ\Crllllln,ltlon rcquire,> !>y:-,IClIlÎl.: n.:rncuie\. Ralhl!r 1 h,1I1 'lJlpfl>.llhlllg 
dbcnmin"tion lrom 1 he pcr"pectlve of the ~inglt; perpd r,Hm ,IIlJ the "I/Igk \'Iclim, the 
:-,yMenm' <lppfO,leh ,ld.Il11Wkdgc:-, th"t by ,11\0..1 1,lrgl: lhl! ~y~lCIl1\ ,mu pr,lClI\.'C~ wc 
cu~toll1,lfIly ,lIld olten unwillingly <lùopt may h ... \'e "n U/lllhllli,lbly neg.,IIIVl! dlecl Oll 

certain group" in \oclely. The cllcct of the 1>y!>telll Oll the illlhvH.lU,11 or group. rather 
than lh allÎtlldinal \Ollrl.C\, govcrn<; whclhn or nol ... n:mcdy 1" JU\lilied. 

Remcdial IllC,I\ure\ 01 ... !>y:-.ICIlUC and "yslemalic kiml .. arc Ille,lIll 10 improve the 
!>iluJIHlIl lm IIldividllal\ "ho hy virlue of bclonging 10 and bcing idcntilicd wilh a 
parlicul.lr group, lintl Ihclmcl\'c<, unf ... irly amI Jtlvcr:-.dy aflcctco hy certain :-,y:-.tcm\ or 

• 17\ pr,ICIICC'l 

The complaints proce~~ rclied on indivlduab to hring forth allegatlon~ of particular 

discriminatory condllCl. Uowever, the practices and mechani~m~ were often too 

suhtlc or ton perva,ive to he perceived hy individual complainant'i. 

Sy~tcmic rcmedle .. differ t'rom remedies pmvided under the complaint~ 

proœ~~ in ~e\'eral re"pcct~. Wherea~ the latter provl(.Ie~ compen~ation to the 

complain:.tnt victim for di.,criminatory harm ~uffercd in the pa~t, ~y~tel11ic remedje~ 

arc de~igncd to prevent di~criIllinatory harm t'rom hefalling a group of potential 

victims in the future. Ulllike the complaint!l proce~'i, finding~ of blame or tort-like 

liability are irrckvent to the ~ystemic approach. In~tead 0\ viewing a particular 

incident of di~crimination a~ an exception to the standard of conduct, the !oIystemic 

approach H""lIme~ dbcriminatory ~y~tem~ to be the ~tandard. Sy~temjc remedie~ are 
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active rather than reactive. Human rights commi~sions that fol'uS UpOI1 resolving 

individual complaint~ are reacling to incidents of discrimination. Prèvènting 

discriminalory practice~ and ~trl1ctl1re~ t'rom continuing to intlkt harm rCl\llin:~ 

seeking them out and taking stcps to change them règardlc~~ of whetlll'i they "~l.' 

implicated in an individual complaint. 

The he~t known sy~temic remedy i~ affirmative action, \\'hlch ll~ually il1volVè~ 

giving a preference to members of ùesignatcd minoritics in enrollmellt, hiring, ami 

promotion opportllnities. On one hand. affirmative action take the rorm or a 

numerical quota, where an employer sets a~ide a certain nlll11ber of placelllent" lor 

minoritie~. On the other hand, it rould c(}n~i~t of an cvaluation procedure lhal givc~ 

extra points to a minority candiùate. Affirmative action type program ... aime il! 

Canada after the Second World War, though not a~ a rC!-Ipon ... c to dbcriminatiol1. 

In a ge~tllre of gratitude. returnillg veteran~ \Vere giwn prefercntial tn:atnwnt in 

hiring for j()b~ in the public ~ervicc.'74 That prefercntial treatment for per~oll~ who 

served in the rnilitary per~i~t~ tooay.l7' Another affirmatIve action program wa~ 

Prime Minbter Pierre Trudeau\ initiative tu increa~e the nUl11bl:r or Frallcopholle 

Canadian~ in the rederal publk !-,t;!rvice in order lu promolc bi-cllllUrali~Ill.I7 .. 

The fir~t ~y~temic re~pon~e~ to di~criminati()n aro~e in the UllIled State~. in 

what is known a~ the contract cOlllplainl'c prograrn. Il wa~ ùcvelopcd through a 

series of Pre~idential cxcclItive order~. ~tarting with Executive Order No, XX02. 

issued by Pre~ident Franklin Oelano Roosevelt in I{)41, and culrninatillg in Prc~idcnt 

174 
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Lyndon J()h~()n's 19C>5 Executive Order No. 11246. lTI Aeeording to the contract 

compliancc program, cntitie~ sceking government contract~ were ohliged lD 

undertake afflrlllative action programs tu avoid di~crimination in ail their operatiom. 

Executive Onkr No. HH02 rcquired a1l dcfence contracts with federal agencie~ 

to include a provi..,ion which obliged the contrartor not to di~criminate in 

employmcnt be~aLJ~e of race. creed, colour. or national origin. In 1953. Pre~ldellt 

Dwight Ei~el1h()wer took the next step in strengthening the contmet compliance 

program by creating the Govcrnmcnt Contraet Committee to ~lIpervi~e compliance 

with the wlllraclual conditiol1~. At lhi~ ~tage. the contract compliance program did 

not yct have a ~y..,tcl11IC pcr"'p,-ctive bccuu~e it focu~cd on individuul inl'idenb of 

intentional di~l'ril11il1ation. 

Pre~idellt John Kcnnedy's 1961 Executive Order No. 10,925 introduced a new 

approach to fighting di~crimination. Employers were ohliged tn take positive steps 

ln avoid di~crimination: 

l'hl! nllllraclor willl.l"\'! .tllÏrmulivl: .ttl111n (0 l:n!>UJ l: thal applicanb ur\.! \.!mnloy\.!d. and 
lhal \.!lI1ploycc\ Jrl: In.:.lll!t1 t1uring Ihclr l:mploymclII. wilhoui rcg.lrd 10 lhdr race, 
crccd. cnlour. nr n.llllHl.ll ongll1 Such .lClllll1 shalllOclude, bUI ~hall nol hl: Illniled 
III lhe lo\lowlIIg. employmcnl, upgr.tdlllg, demolillll or lran\fcr; recrUllmenl or 
rccruilmenl ,l(l\'Clll~lllg. I.lyllll or Icrr11ll1allOl1. ratc~ 01 pay or olhcr ç()l1Ipcn~alion; .tnd 
!>ch:dHHl lm Irail1111g IIlcluoing .appn:nlllC\llIp. 

This cxeclItive ordcr appeared 10 cover the gamllt of area~ in which an employer 

l'ould differcJ1tiat~ bdwecn ell1ployee~ and candidate~ in a di~criminatory manner. 

The Prc~idcnt\ Equal ElI1ployment Opportunitie~ Committee (EEOC) wa~ given 

re~pon~ihility for enfOl dng ~lIch compliance. 

The fourth and fLl1al ~tagc of contract compliance was u~hered in by President 

Lyndon J()hn~on\ 1965 Executive Order NO.11246. ~ established the Office of 

177 
In t.he lnt.ernm t.here were Presldent. John F Kennedy's Execut.lve Order Na 10,925 ln 1961 
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Federal Contract Compliance Pr(,gram~ (OFCCP) hl ~upcrvl~e cl'rtain typl':-' of 

contracts, such a~ ()nc~ dealing with construction. The Ordcr m\'ercd allcll1pl()~I.."~ 

connected with federally-a ... ~i~tcd project~ and any ~llhconllactor 01 \'1.'l1dor dcaling 

with slich employer~ or c()ntractor~. Contractor~ \Vere rcquircd III inforlll lhcil 

employee~ and employee organizalions of the I.'ont ral.'l li a 1 obligation.... The ordl." 

ul!\o requircû ail of the contractor\ operatiol1~ tu implcmcnt aflirmatlvc aCllon, not 

just those connected \Vith the particular contract. 

At fir~t, the OFeer ~et about ib ta ... k by prOl:c~ ... illg illdividual ('Ol11plaillt~, 

and condl1cting compliance reVle\V~ wherc co\11plail1l~ \Vere ~llb~lalHialelI.IIK Il il 

did find a lap~e, conciliation wa~ attcmptcù. Ilmwvcr, where <.:ollcillatioll faikd, the 

OFeep wa ... authorizcd to impo~c ~allction~, ~Llch a~ canœlling, termlllating or 

sl1spending a contract, or even "dcbarrncnt" whlch prcventcd the mlliraclor~ l'rom 

entering into uny further contract~ \Vith gowrnmcnt agent'ie".IN 

However, gradually the obligation to 1I1lplcrnent affirmatiw action reccivcd 

more attention. In 19bH, the OFl'CP i~"lIeu gllidcline~ that !'Iwilchcd the f()cu~ t'rolll 

equal opportlillit) 10 equal re~lilb. Il relicd k~!'I~ on individual l'()(llplallll~ and 

!\tarted targeting employer~ by l'ompanng the c(}mpo~iti()n of the wmldoll'C wlth 

stati~tical data. Contractor~ were obllgatcd to evaluutc thell work fOlcc to 

determine whether women or minoritie~ \Vere "undcruldizcd". The"e obligatioll~ 

were further clarificd in more gl1iùeline~ b ... ucù in 1970 anù 1971.1
"" ln ça~c!'l 01 

large contract~, the OFCCP conducted "prc-awanJ rcvlew~" hcfore awarding a 

178 
See generally, Manlyn LI/ltman, "A Federal COlllrne\. Compllance Progr.;m for Equdl ~.mployrnlllll 

Opport.unltles', ln Vol 2 Report of the COlIDllS510n on Equallt.y III Empl"ym~nt R"~"<lnh :Jtudl"", 1~llIlstry ,,1 
Supply and SerVices, (Ottawa 1984) 

179 
Lynn Bevan, "Employment Dlscrlnllnatlon Law" 111 t.he Ulllted SLdte" Ail OV.HVIUW , 111 Vol ~ R"!".l! 

of the COI1YTl15S10n on Elfllallty ln Employmel't Reseacch StUdl"S, MlIu!>try of ~u[>ply awl ~~IVIC"". (Ot.Lawd 1984). 
at page 458 

180 
41 C FR, pdrt 60-2, Bevdll, suprd, Ilot.e 179, at paga 462 
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contract to a hidd(,!r. And, lo make it easier to track compliance, the OFCCP 

requircd c()ntractor~ to !oIuhmit written affirmative action plans. INI Generally, this 

type of affirmative actHm wa~ ~uccc~~fuJ becall~e the government could refuse or 

cxtinglli~h ih 111 li ch ~ought-aftcr contract~. 

Ilowc.:vl:r, tlle majority of American government and non-government 

employer~ and other enlitie~ did not enter into cûntracb with the government, and 

thu~ were beyond the reach of the contract compliance program. The Equul 

Employrnent ()pp()rtuflitic~ COl11mi~~ion (EEOC) carried the rcspon~lbility to redre~~ 

di~l:rimina!loll among tho"e entitle~. The EEOC i~ credited wlth dcveloprng the 

l:onœpt of advcr"c.: Impact di~çril1lll1ation in the 'l'l<j-196(b, through a ~erie~ of 

gui<.Jeline.... Ilowcver, The EEOC ~peflt most of it~ encrgie~ on pur~uing offenders 

through the court ~y~tem bccall~e it did not have a mandate to order employer~ to 

implemcnt affirmative action program~.11\2 If an employer <.Jid not want tu 

cooperatc \l1 a rcview of its employment practices, the EEOC would launch 

litigation proceedlllg ... in the hope that a coLIn would order affirmative action under 

~cction 706(g) of the Cil 1 Rigllts A ct. 10.\ That ~trategy extracted the cooperation 

of empl()ycr~, ~llch a~ Amcrican Telephone and Telegraph, that preferred to settle 

a problcm out of court rather than 10 rbk wa~ting re~ource~ and losing good-will in 

a long and orawn-ollt court battle. 

Hll 
l'el~1 !{ub"ll~OIl, Th" Ccl. ,.dldl1 Human !ÜghlS ("umml"Slun dS lhe Enforcpmenl Mechanlsm Under the 

t'mploymllllt k.qully Act C,tIl",h,m HlIm,lll H.l!\ .ts CommlssHm, (Ottawa 1987), at page 5 

182 
St'" 1$"11'" il lly, Alt l "cl Blumrosl'n, Improvlng Equal Emplo)ment. Opportunl ty Law. Lessons From 

The Umttld Status Expenellce", III Vol 2 Repgoll of the COl1l1l1SSl0n on Egual1l!' III Employment Re,earch Studles 
Mllll sll y of SlIl'ply and S .. rvl Les, (Ottawa 1 4), l'dge 4Z6 In 1972, Tl tie V l was amended ta !Il ve tbe ~~ 

pOWOI Lo urlllg SUIl!> dgdlnst companles vlolatll1g the prOVISions of CivIl Rlshts Art 

lt1J 
$ .. " Benpl,1l1y, Rol"'ctson, ~~, note 181, ~2 U S C 2000e-5(g) If the court flnds that the 

rl/SpÜndtlllt has lntenlltlnallv el1gd!\"d ln or IS lntentlonally engagln!\ ln an unlawful employment praetlee charged 
ln the tomp1a.lnt, th" ,,]ut t "hW enJo\l\ the respondent frarn .mgagll1g ln such unldwful employment practlce, and 
I.lld"r such attllmdtl\''' ,I_tlon as m .. v ue approjJrlat.e, winch may Include, but. 1S not. llmlted t.o, relnstat.ement 
,'r hl 1 ln,,; of emplrJV~"~, w. th Ll[ WltllJUt back pay or any other equltable relief as the court. deems 
IIpplllplldtt' ' lit" le!l'ltHlL" lü Intentlon"l, dld not connote the "lntent model as we know lt today 

H\lthùl, lt ~,\llh! to \..\.)\n1ùtt> \ùlltloll a~ upposed to accldent 

1 
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The EEOC issueu AjJlrmative Actioll Guide/il/es to proteet voluntary 

affirmative action programs From attacks of r~wr~e discrimination hasl..'u on thl' 

equal protection clauses of the Bill of Rig/us and the gencral prohibition in tht' CiI'l'! 

Rights Act against lI~ing race or sex for the purpm,c~ 01 da~"ilÏ,,:ation or 

preference.ll>l Thc.,e Cliù!elines entitleo an employer 10 rc!>pond 10 an illlhalal1l'c 

in its work force with any affirmative action program that \\'a~ appmved hy the 

Department of Labour, or that met the standards e~tablished Ily the Dcpartl11t'lll\ 

regulation~ under Executive Order 11246,1l1.' When chal1ellged, the Cl11ploycl l'Ould 

then rely lIpon the good faith rclianœ defencc undcr ~eeti()n 713(h} of the ,.Jrt.''''' 

Soon after the EEOC b"ucd thc~c Gllicle/il/('\, the United StaIl.''' SUpll.'nle 

Court ruleu in United Sleehl'Orkels of America v, Weher lhal ~ccllOl1 70} (If the ('it'il 

RiglllS Act l'oulu not he con~trLleu to prohihit ull volulHary, 1 aCl:-con,,"'i()lI~ 

affirmative action efrort~.11,7 I-Iowcver, the COllrt ~tipulatcd thal li vollllltary 

affirmative action prograll1 hau 10 be ~pecifically de~lgned to hrealo. dowll traditional 

pattern::-. of ~egregi.lti()n. In addition, 'lU ch a program hall to have a minimal impact 

upon thiru partic~, and it wa., 10 be tcmporary in nature, .,0 a~ to ollly altain a racial 

balance, not maintain it.11'II 

184 

185 

al. page 315 

186 

29 C F R pt 1608 

Maek Player, Employment Oisenmillation Law, West Publlstlll1g Co ,U,t Paul Mluuebo!..., l!Hi!ll. 

42 U S C 2000e-12(bl 

187 
(1979) 443 US 193 However, the Court 5tlpulated that a voluntary alfl1mlltlve act.jf)lj pcogcdm 

had to be speclücatly de51g11ed to break down tradIt,10nal patterns of sellregatlc,m III dddi t. 1 0/1 , .uch a progrtull 
had to have a mlnimal Impact upon t.hlrd partIes. and lt. was ta be t&mporary ln ""tur .. , 50 d& ta "Illy dtl.lUII il 

racial balance, not malntaln Il 

188 
443 US. al pages 208-9 
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Part 1, Section 8.2 

Systemic I{cmcdies in Canada 

ln lY74, Ontariu became the first Canadian jurisdiction to embark upon an 

affirmative action de~igned to remedy discrimination.1
!f1 The program a~pired to 

increa~e the l1umber of women in the public sector by ~etting numerical targets for 

1980. The Federal governmcnt followed ~uit a year later, when the then president 

of the Trea ... ury UoanJ, Jean Chretien, announced directives intended to increa~e the 

rcpre~entation of wOlllcn in the public ~ervice.I'1\J 

The ycar 1 ()75 abo witnc~ ... cd the luunch of the Northern Carcen, Program 

that truined l1ative~ for permanent job~ in federul depurtmenb operating in the 

Yukon and Northwc ... t T\;'rritoric~, ln 1976 the Cabinet e~tabli~hed the voluntury 

Federal COl1lract~ Prograrn 10 incn,'a~e tbe llumber of women in the employ of 

felleral contraclor~ amI crown c()rporation~,I"1 In 1979, the Canadian Employment 

and Immigration COllll11i~~lOn (CEle) in the Department of Employment und 

Immigration. ~tartcd persuading el11ployer~ 10 undertake affirmative action programs 

voluntarily. The progrum involved offering wage ~ubsidies or training to upgrade 

169 
Calul/1gue". A!ftrmatlve /letlon, Canadlan Style A ReeonnalSsanee", (1986). 12 Canadlan Publle 

P"l1ey 148, at l'''ge 1~3 

190 
Agoe s, "upra, Ilote 189, at page 152, also, see lIenera !ly, Margaret Young, /lff! rmat 1 va 

Act.lon / Employnlt'lIt. Eqllll~, Law and Guverrunent Dlvlslon, Llbrary of Parhament. Researeh Branth (Oct.ober 6, 1984, 
It!VIS.,{j F"lÎlu~lY l, 198) 

1~1 
Ago,,,, ""l'Id note 18~. olt pdg" 152 Il lS lnterestlng La note that actlvlty ln the Uluted 

St.ltl''' h.ld It, 1.\mltlc.ltlL'n~ 1\1 l.lll.1da as weIL FOI Instance, the lIrnerlean Telephone and Te1egraph sett1ement 
Intlll·d ll~ll C.\Il,ldd lu ... lIbark 011 Il" owu attltmatlve action program ln 1975 A year Later. Syneruda Canada Ltd 
>Il\n"J ,1Il "61 .... 01 .. 111 wilh the InJl.lIl AS50clatl,1Il of Alberta and the Department of Indlan Affalrs and Northern 
Dt1\'l'lupn"nt ta .,l'-'Vlel .. llalnlnll. ,oun",>lllnll and hlllng of quallfled Indlans ln the 011 sanù" pro}act SlmlLar 
4\8l et!rnt.""'nt!'l "ppedt ~d 111 ~dskdtçheWdIl 
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the qualifications of disadvantaged workers. I
"
1 The Trea~lIry Board followcd thi~ 

leau by announcing voluntary internai affirmative action pilot pr lljecl~.'·H The full­

seule program for women, natives, anù di!'labled per~lll1~ wa~ c~tahli~hed in lWU. 

Two years bter, the program was cxpanùcd to indude vi~ibk' Illinoritil''', More 

recently, the Trea.,lIry Boarù in~titutt.!ù ih own contract compllalll:c program Hl 

further employrnt.>nt equity,J'''' Pur~uant to Trca~lIry Board DilcctlV{: no, 1-\0291'14. 

ail suppher~ of gOOlb und ~ervices who emplo)' mOI e than 100 pcoplc and ail: 

seeking governrnent contraet~ worth $200,000 11111~1 commit thclmclvc ... to i/llplcmelll 

employment equity.I"> 

The i:'~lIe of rever:.e di:.criminatron did Ilot attract controvcr:.y in Canada. 

ln the 19H 1 cu:.e nt Re Atlw!Ju.\('tl Triha! COl/llci! Will AII/u('() ('cllllida Pe/lo!eul1I 

Company Led., :.ewrul jlldge~ of thc Suprclllc COllrt of Canada rejech:d the notion 

that affirmative actron con~titllted rcver~c di:.crimination: 

192 

193 

194 

ln lhe prl.!~l.!nl <.a,,1.! V.h.11 1'> În\1I1\'\!ù 1" .1 propo.,.ll ùl.!~lgncd ln impwve IlIl' lui ul Ihl: 
nalive p.:ople!> wlth a \'i.:w tn cnabling thl.!m ln wmpCle a., Il l:drly .1., po.,.,lhk 01\ I:ljll.11 

lerms with oth..:r memher ... 01 the curllmUnily who are <;ed.lIlg l'mploylllelll 111 Ihe tM 
sand!> plant \Vllh .dl re~pc\..l, 1 C.lll !.ee no n:.I~OIl why the lIle.l.,lln:., pwpu.,l:d hy Ihl: 
"allirmatl\1: .1I:!iU!1" progl.ll1I~ lor the bl.!tterll1ent ni thl: lllt pl thl: Il.111\1: pl:opk ... III thl' 
..trea in qUI.!~,llOn -,lwukl be: lOIl ... lllle:d .1" "OI ... U 11l\11l.lllI\g .1).\.1111'.1" ul hn IIlh.lhll.llIh 
Thl.! PUf/H).,,,: 01 th..: pl.\I1 a ... 1 llllder.,t.md Il " Illlt tll Ol'opl.lll' lloll·!m!J.IlI'o hUIIL Ihl.:lr 
I:.mployl1ll.:nt, hut r.Hhn 10 .1 0 \'.111 CI.: thl.! lot 01 Ihe IllLil.lIl'< ~u Ih.11 Ihl:y Ill •• y hl' 1/1 •• 

The Canada Mort~dge ilnd Houslng Corporatlon was the flrst ta Slg" buch dll dgr .... multt. lit !t1/jU 

Agoc~, Slwra, noLe 189, a~ page 152 

See t:1:etH~rdlly. Hu~s~ll JUlldlJSl, 'Rerent. !J~vl!lUplfa.dlLh ifl Cdll<1dldU LdW Autl Ul!:,l,..llHJlf1IILlurl 

Law", (19B7) 19 O~~awa Law JDurnal b67, dt I-'dl$e fias Sect.loll 23 of t.h" C,,,, .. d'dll fhuM', fÜl\ht~ IIcL l'rovld~d 
Cablnet wlth the authorHY 1.0 lllstltute cuntrdct compl1ance progrdms ~ 23 Th .. GOVl1rIlOr Ifl i';oullcll nh'Y m.I~" 
rel!.ulat~on5 respect.nl!S t.he terms ùnd condH,lons t.o he 1I1clud .. ù ln ur ilppllCdhle Lu dlly cUlltld<'t.. ll( Olle" (" 
grant made or grantecl by !1er MaJesLy III rlght of G.lllùda provldlll8 for (a) Lh" prubllHt 1011 of dl"CTllllllhltIJtJ 
pract~ces descnbecl 111 sectlOtls 5 t.o 14, and (bl the resolution, by the plou!llura S"o Ollt. 111 l'dlt 111, "t 
complalnts of dlscrlmlnatory practlCE:!S cc ,trary ta su th t.erm& aud c.olldltloras 

195 
Trea<;ury BOdrd Olrectlve no 802.984, Federal (,ollt.r~Ltl)r!> Progf,lIn for r,mployrn"nt ;.qui ly . 

Departmental Responslbll.t,es COllcerlllllg Contract'1l8 for Goods and SerVIces of $700,000 or More (2~ Augu~t. 

1986) Cl1cu1ar Latter no 1986-44 
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competitive p01>ition tll ohtain employmcnt without regard to thc handicaps which 
lhcir racc ha" inheritcJ.1

'''' 

The four judgcs who concl1rred in the minority judgment would have c1eared the 

way for affirmative action programs, even in the absence of permissive provision~ 

in human riglw. Icgi ... latio/l for ~pccia1 programs. 

The majority of the Court, on the other hand, avoided that question 

altogethcr by holding that ~ub~equent additions of permissive provbions to the 

IlldivùJulIl's Right\ PlOtectioll Act rendered the issue moot. Perhaps those judge~ 

were anticipating ~ection 15(2) of the CIUl11er which exempts ~pecial program~ from 

the right to cql1ality: 

Sub~cl'IH)(l (1) doc" nol prcdude ,illY law, program or activlty th .. t has .. !> it!> objccl 
the <lmellor.ltlllll ot comhlilHl" ot di~advanlJgeJ mdivldual" or group~ induding thlhC 
thal ,tre Jt",ldv.lIll.tgcJ bec.\U~e o! raCl:, nalional or ethnie ongin, colour, religion, ~ex, 
.Ige (II mcntal Of phY"H.:'11 di".lbdlly. 

That provi~ion wa~ fiN recommended by the Lamontagne-McGuigan Committee in 

the wakc of the debate and controver~y ~tirred by the 1978 United States Supreme 

Court Bakke deci~ion.l'l7 That recommendation wa~ incorporated into Bill C-60, 

in 1980. and remained in .lIl sub~eql1ent draf~s of the Clzaner. 

196 
119811 15 CR. at page 711 

197 
ReK~ILs of the University of Ca1ifornia v Bakke (1978) 436 U S 265 Dale Glbson, The Law 

of th" Chart,n Eguall Ly RiKhts. Cars",eU (Toronto. Calgary. Vancouver 1990). at. page 268 
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Today, every jurisdiction in Canada has a provbion in ilS human rights 

legislation allowing for affirmative action-type progral11s.I~8 The Ccl1lm/iull IIlIman 

Rig/lls Act perl11it~ ~pecial progral11s under section 16: 

lb. (1) Il h nül .l ùN:rimlll .. lory pr,lcllCC lor.l pcr'>lIll III .Idoplllf l'.l1l\ lH11 ,1 '>pc~'I,1I 

program, pl.ln or <II r,lIlgCl\1cnl ùc.,igncù 10 prcvcnl dl'o,lll\,1I11,lgc,> Ih"l ,Ill' b~ch III hL' 
!>uffcrcd by, or 10 dllllm,IIC or n:dull: Oi'>,ldv,lfll,I!!-C" Ih,ll "1 c ~utkl cd 11\, ,1Il~ glllUp 

of inol\idu.ll., whcn lhll~C d,."ld\,lI1lage~ .... ould hc or ,IIC h,N:d on III .d,llcd lu lhc 
race, nallOn,11 or elhnic ongll\, colour, rehgl\lIl, .Ige, '>C\, malll,1I ',l,nu,>, t,lIll1ly .,1"lu., 
or ùbability 01 mcmbcr~ of lh.ll gmup, hy Illlpfll\lng OpplIlIUI1I\ÎC'> rc.,pl'rllllg glllld." 
servicc .. , falihlw,>, <lccoll1l11oJ.llion or emplo)'l11cnl in J l'lalhlll III lh,ll g/Oup 

As a re~l1Jt of the~e ~ecti()n~ Canadian employcr~ do not face court challangc~ ba~cd 

on claim~ of reverse di~crimination like thcir counterpart .. in the United State~. 

However, affirmative action programs \Vere /lot in abundallcc in Canuda. 

Aside from the contmet compliancc program. the varioll~ kgblatiw and 

administrative initiatives \Vith re~pcct to affirmative action were limitt.:d in I.!ffect. 

Few employers "volunteered" 10 expend con~iderablc rc~(}urcc~ on an intro~pective 

analysis of di~erimll1atory barrier~, Nor did they reach out to the dbadvalltaged 

through ~pecial program~. Notwith~tanding the CEle\ erf()rt~ amI wagl.! illœlltivc~. 

after three year~ only thirty-four of tht;! 900 el1lployer~ that were approachcd aClllally 

signed agreernenb to implement affirmative action program~. By June, Il)X4, there 

were sixty-~cvcn agreeJ1lent~. but only five of the~e had adually dcvdopcd 

ff' . , 1 l'I'i a Irmatlve actIon pans, A 19H5 survey of 199 empl()ycr~ in the Toronto arCH 

revealed that only three percent had developed affirmative action prograrm. Only 

198 
Saskatchewan, s 47, Mallltoba s 11, Ontano 5 13(1), Qu"l.,ec ~ e6, NOVd ~çoLI,'" 19 f1,IIIY b"ljlll 

to !ollow the generai out11ne of !>ubsectlon 1(4) of the International Conv"ntlun 011 the 'lll"III"l.lu ot Al! Furfl'~ 
of RaClai Dlscnmlnatlon Special measures taken for the sole purposll of secunng dJ"'luaLe .,Jvuncoln"nt of 
certaIn raClaI or ethnlc groups or IndlVlduals requlnng su ch protection al> "h'Y be lIet."sS,IlY Ir, ordur tu II/i!>uru 
such groups or lndlvldudls equai enJoyment or exerClSe of human nghts and fundam"ntal freudolns sh"ll I,Ot. h .. 
deemed raCial dlscrlmlnat.lon, provlded, however, that. such Intl8su.es do not., d" d t.oIlS'''luUIICU, l""d tQ Lh" 
maintenance of se\J.lrat.e [lghts for dlfferent raCial groups and that they SbdU Ilot he ~OIlt.IIlIJ,,,l dftUI th .. 
obJective" for WhlCh th"y were taken have been achleved" Adopted I.,y a Urllt"d /latloll", Gu""r • .! A"4"Il.llly 
ResolutIon 2106A (XX), on December 21, 1965 

199 
A80CS, supra, note 189, ae page 154 
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six percent evcn kncw that affirmative action consisted of a comprehensive strategy 

for eliminating barrier~ to the participation of dcsignated group~. ThllS, not only 

wa!\ voluntary affirmative action a failure, the educational drive to teach employers 

ahollt the ncctl to rcmove !\y!\temic barriers seems to have had liule impact. 

Mnndatory Syslcmic Remedies 

The di!\mal result~ of voluT1tary affirmative action programs and the 

realization that the individllal case-by-case appmach simply lacked the capacity to 

fight !\ystcmic di~crimination created a genera} dbsati~faction with the current 

attl>l1lpt~ at clIrbing employment discrimination. That dissatisfaction culminated in 

the creation of the Royal Commission on Eqllality in Employment, chaired by Judge 

Rmalic Abella. The teflm of referenœ of the Royal Commission on Equality in 

Employment made explicit reference to manuatory programs: 

.. Lo inqllire mlo Ihe IlHl~1 ellicÎi:llI. effcdive .lI1d eqUilable mcan~ of promoLlIlg 
cmpllly/lH:111 oppOlIIlI1JlII.~. c1imin.lling ~y~lcnl\(.: dl!>crimin.llion ,mtl .u,si<,lmg .III 
individll.ll~ 10 competc (Ilr cmploymclll 0PI\ortUlllIH:~ 01\ an cqUJ\ ba.,i!> by' 

b) inqllil ing mlo IllC.ln!> III rc.,ponù to ùcliCll':,lUt.:~ 111 cmploymcnl practicc)" 
inclllding \\;thlllll limlllllg Ihc gC/lcr.thly of Ih..: lorcglling mt.:an~, ~uch a), an 
cnh,lllecJ vlllunl,lry progr,ull, po:-,~ibly hnh-J wilh mand,llory rcporling 
rcqutrcmcnt., ,md J mandalory .tflïrm.lllvc action progr.llU 200 

Abella ~et out to ùetcrmine whether mandatory program~ were the only effective 

methoù of eraùicating ~y~temic harriers and creating equal opportunity in 

employment. At the Dutset, she introduced the term "employment equity" in order 

10 avoid any as~ociation \Vith affirmative actioll in the United States. 

200 
Abella. suprn. not.e 5. nt page 11 
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After reviewing the unsatisfactory record of volllntary programll, Abel!.. 

concluded that "Given the seriousness and apparent Întractahility of employmcnt 

discrimination, it is unrealistic and somewhat ingcnuous to rely on thère bèillg 

sufficient public goodwill to fuel a volllntary program."201 Abclla pointed tu thrce 

American reports and accompanying statistic!'I which !'Ihow that enforceahlè kgal 

requirements are essential to the success of affirmative action programs, and thal 

they encourage the private sector to engage in such programs volul1turily.202 She 

concluded that the lime for the mere expression of good intentions i!-l pU!-It. If the 

government is seriolls about ameliorating the position of historically dbadvanlagcd 

groups, it must legislate positive action to dismantle systcmic barrier!-l: 

The sense of urgency expre!>!>eu by inuividuab in lhc de~lgnaled group'" al:m~~ Canada 
and validated by lhe cvidcncc of lhcir cconomic di ... advanlagc i~ illl'wllrilahk wilh Ihe 
volunlary and graduai introduclion of nH: a ... li 1 e~ 10 geIlL'I,Ill: 1111 li L' equil'Ihk 
parlicipalion, '1 .le chOlcc for gO\crnmenl i!> belwl:l:n im(lo"'JJlg ,1IId hopillg lOI l'ql1,J1ity 
in employment, belwecn en~unng Ihe righl lo Ireedol11 lrom di ... crIlnllldllOIl and ih 
lUcre arliculalion ln a ~ociely cOl11milted lu equahly, Ihe dHl\œ 1\ ,>cll-cvldcnl. 

A governmenl gcnuincly cOlUmiltcd to cqualily 111 the workplacc will u~e IJW ln 
accomplt~h il .Inti lhercby give lhe concepl credibitily .md illleg,nly, 

Thil> Comnu...\ll)Jl reCllmmend~ lhal a law be pas~ed reqlllrlng ail kdcrally reglilaied 
cmployer~, incillding CroWIl corporatlOn~, governmenl depdrlmenl~, .. gcnclC~, and 
businc~"e~ ,.lI1d ('()rp()ralion~ in Ihe fetlcrJlly rcgulateJ privale ... eclor, 10 lIuplemenl 

l ' 203 emp oymenl eqlllty, 

The statutory obligation to undertake steps 10 eliminate discriminatory practices anù 

barriers woulù extend to ail facets of employment. Abella recommended that the 

onus be placed on the employer to design its own program tn suit its particular 

201 
Ahalta, supra, nota S, at paga 197 

ZOZ 
Ahalla, supra, note 5, at page 200, footnote 23 

203 
Ahalla, supra, note 5, at pages 202-203, 
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clrcumstancc~. These vanous recommendations were supported by the 

Parliamentary Committee on Equality Right~ in its report Toward Eqllality.205 

The di~cu~sions about mandatory affirmative action seemed to have had an 

immcdiate echo in the Actio/l Travail ca~t. In Augll~t 1984, for the fir~t time since 

the enactnwnt of the Cwuu/iall f/wnan Right.\ Act, a human righl~ tribunal used its 

power~ under ~cction 41(2)(a),2O<) to order an offendcr to take affirmative action.M 

The Tribunal III Actiol! Travail found that discriminatory practice~ were pervasive 

and deeply motet! in the hiring process of Canadian National Railway~ (C.N.).2Ub 

The Tribunal heard con~iderable evidence about th()~e hi:ing practice~, ~uch a~ the 

lise of the Ikllllctt Mcchanical Aptitude test and phy~ical ~trength te~ts that were 

only adminbtered to fcmale applicants, and the Tribunal also heard testimony about 

the di~cril11inatory trcalment of women in non-traditional jobs. Evidence showed 

that C.N. wa~ aware of the~e problems since 1974 and yet took not corrective ~teps. 

ln 19~1, women helll nnly 0.7% of blue collar jobs at C.N. in the St. Lawrence 

region, while the national average for female blue collar workers wa~ at 13%. The 

Canadian Human Right~ Tnhunal ordered eN. to di~continl1e the use of th<.! 

rncchanical aptttude tc~t and drop the welding experience re4uirements for jobs that 

did not \VarIant ~l1ch qualifIcation. 

204 
Av" Il il. lllill.!:!!, Ilote 5. pages 203 fi 

205 
Parl1am"ntary COlll1llttee on Equallty Rlghts. Towards Eguallty Report of the Parllamentary 

COllmitt.>e on Eqllallty RlI\hL<;. Mlnlstry of Supply and Services, (Ottawa 1986) 

206 
ToJay secLlon 53(2)(a) 

l07 
41(2) li, al the conc hlS Ion Ot It.S lnqulry, a Trlbunal hnds that. t.he complalnt to WhlCh the 

Illqulry lolaLes IS subsLantldted, It may. make an order agaillst the person found to be E'ngaglng or to have 
ongaged ln the dlscrlffilndtorv practlce and lnclude ln that arder any of the [ollowlng terms that It conslders 
apprClpriaLtl (li) tlhlt Lhe persan cease the dlscrtmlnatory practlce and, III order te prevent the same or a 
Slmilar Plactlce l'rom oocurrlllg III the future, Lake measures. lnc1udlng. (1) adoption of a special p1'ogram. plan 
or arrallgcnwnt refentl,1 ta ln sllbsectlOl1 16(1) ~lanltoba [s 43(2)(c). CCSM. c HI7S] and Quebec [s 86(3), 1982 
c 61. s 21] a Iso 1l<\Vtl prov 1 SI ons .lut hor 1 Z lng a competent court or tr Ibunal ta lmpose mandatory afhrmatl0n 
net 1 on 
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In addition, the Tribunal ordered C.N. to solieit WOI1l\!1l for non-truditiomll 

jobs anù to hire one woman for evcry four p()!\ition~ fillcù, Abo, c'N, was rcquircd 

to report the re~ults of the program tn the Canadian Iltllnan Rlght~ ('ollllni~~illll. 

This was the first time that affirmative action \Vas impl)~cd UpOI1 an cmployer undel 

Canadian law. The order attracted cO!1!->iùerable excitcmcnt and e()ll~lefllati(}n a~ 

it was the first time that a human rights tribunal had impo-,cd a mundatory 

affirmative action program. At the Federal Court of Appeal, JU!\lÎCe Jamc:-. 

Huges~o!1, ruled again'it the affirmative action, taking a narrow vi!.!w of ~eclilln 

41(2)(a) of the Canal/t'ail HU/mm Right.\ Act.J
"· ln hb opinion, ~inœ lhal ~el'lion 

only permitted "preventive" measurcs, il wa~ "ill1po!ol~ible, or in any ewnt 

inappropriate, to apply it in ca~e~ of group or ~y~temic di!olcrimination wh!.!r!.!, by the 

nature of things, individual victim~ are not alway~ readily idcntilïablc","11 ln 

dissent, JlIstic.e Mark MacGlIigan wouJù have Idt thc ortler LlIH.II'Iturbed 011 the ha~i'l 

that the Tribunal hau the ~cope to proviut: the affirmative a..:tioll r!.!meuy. 

The Supreme COLIrt of Canada agreeu Llnanil1l()lI~ly with JlI~ti<.'l.! Madiulgan 

and took a wiùe view of the Tribuna\'~ powcr~. In his ruJing uphoJding the order, 

Chief Justice Dickson cautioned again~t narrow interprctation~ of hUll1an righh 

Jegislation: 

209 

210 

Human righl~ kgi ... l.llllln 1 ... inlclItkd 10 gi\c n ... .:, .Imllng'>' olhcl llllllg'>, lu IIldivldual 
righls 01 vil.tl imporl.tnl:l:, nghh l:'lp.lblc 01 CnIOHCJllcnl. 111 Ihe lilial anaIY\l"', 111 .1 

coun 0\ law . Wc ~h()llld nol \c.trch lur \\a} .... lIId lIIc.tn\ 10 1II11l11ll1/C lhme righl\ 
and III cnrccbk Iheir prupcr lI11p.tCI. Although Il llIay ... eelll UlIIIIllOII(lI.llC, Il lIIay hc 
wise 10 remllld our~dvc~ of Ihl: ... lalulOry guid.lIlle glvcn by Ihe Icderdl/il/t'I[lfetut/lill 

Act which a\~erl~ lhal \lalule" .Ire dcellled 10 be rcmedi.ll and .tre Illll'> III be glVCIl 

(19851 1 Fe 96 

[1985) l Fe, at page 102. 
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lIuch fair, Jargl! and IIberal inll!rprclalion all will bCSI Cllllurc lhal thl!ir objcCl!. arc 
ulluincd 211 

Chief Ju~ticc Dick~on explained that in light of those concepts, the issue about the 

nature of the ordcr ~hOlllu Cocus upon the ability of the order to prevent the efrect 

of dbcriminatiof1. In hb opinion, preventive and remedial mea~ures often converge 

when ucalillg with ca~c~ of ~y~temjc dbcrimination: 

When wnlronleù Wilh ~Uth il ca,e of "5y~lemic ùl~('rtmill"lllln", Il may bl! lh"l lhe lypl! 
of onler 1"~Ul'J Il)' l:H': Trabul1..!1 i ... lhl' only 111(':,111" hy whieh lhe purpo"e 01 the 
ClI/UU/WIl 1/11/1/1111 Rit/il' Au l,lII he Illel III ..!Ily progr,lI11 ul el1lpillylllel11 equily, 
Ihere "'"l1pl)' l.JlIlllll he " 1,ldu.:,t1 dl"'''OCl.lIlllll 01 "rell1l!dy" ,lIld "pn:veI11Illn" Inùccd 
lher\.! 1 ... I1U preVl:lllllln WllhoUl "'Ol11l' (mm 01 rl'Ill\.!uy 212 

The Tribunal made lin lIncol1te~teu finuing that the lack of women in blue-cailar 

.iob~ at eN. (;ontrihut~J to ()th~r practices in perpetuating the ~y~temic barriers 

faced by W()I11~n Chi~f JlI~tiœ Dicbon ruled that, in auuition to the prohibition of 

certain employment pructicc~, increasing the number of women in non-traditianal 

job~ at C'.N. wa~ an appropriate preventive II1ea~ure designeu to overcome those 

~y~temic harrier~. 

However, ~ince the Actioll Travail order in 1984, no tribunal or court in 

Canada has imp()~ed ~y~tell1ic remedies 011 offender~. Perhaps this indicate~ that the 

Icgal anu political dimate in Canaua wa~ not yet reauy to accept the imposition of 

affirmative action. 

211 
[19871 1 sc R .. at page 1134. 

212 
(1987) l S.C.R .• at pages 1142-3. 
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Part 2, Section A.t 

The Emp/oyment EquiN Act 

In AlIgll!olt 1986, the Federal government responded to the U<'f/ort of lire 

Commüsion Oll Equulily il! Employment by enacting the Emp/oymmt Equity Act. The 

EEA eovers ail employer!ol in the fedcrally regll)ated ~ector with more than ()(Jl' 

hllndred cmployee~. That inclLlde~ aIl CroWll corporali()n~ and 'llly ClIlplOyCI 

involved 111 a felleral \York, undcrtakillg or bu"il1e~~, ~uch a" hallkll1g, 

c()mmllnication~, or lran~p()rtatiol1. or a~ otherwi~e lktïned in the ('allada l.ahO/lI 

Code.2I1 Thi!ol legi~lative scheme i!. de!.igncd to providc cqual cmploymc11l 

opportunity to ail per~on!ol regardle~!oI of thcir characteri~tic:,: 

2. Thl! purp()'>~ of lhi,> Act", Lo .iclll~\'\! \!qu,lhty in th\! wml.. pl.ll\! '>u Ih.11 IHl 

pcr~on ,>h,,1\ be lkni\!u employmenl uppmlullItie,> or hendih IUf le"'>OIl" ulllel.lll'd 10 
abilily .inu, lJ1 lh\! Iullilllll'III (lI lh.11 gl).t1, III wrrl'd lhe (ll/llIIlÎUII'> 01 dl'>.Idv.lIII.lgl' III 

cmployl1ll'nl l'\jl\!1 il'nll'tl h:. \\OllIell, .Ihonglll,d peoph:,>, (ll'I '>PII,> WII h di'"hdlllc,> ,1I111 
pcr~on,> \\hll arc, belalhe of lhelr f.lll' Of Wllllll, III " \l'>lbk Illlllll/lly 11l (',m.ld,1 hy 
giving \!Ilcd 10 ,hl! prll1upk th,ll l!mplllyml!nl l!t(lllly I\ll!.\ll'> Illl\ll! Ih.1I\ 11l'.llllIg 
pcrsons 111 lhe '>,lIne \\I.\y but ,tI,>n n:quirl!~ 'peu,Il mC.I,>urL'\ .Il1d Ihl' .Il'UIlIlllllld.l111l1l 
of dilfl'fl'ncc~ 

The EEA has both a preventive and a remedial a"pect. On one band il aim~ 

to prevent employers from discriminating agaill~t an individual 011 the bu:,i:, 01 a 

characteristic that is unrelated to that individual's ahility. Employer!'! arc lU idcntify 

and eliminate discrimination in employment policies and procedures. On the othcr 

hand, the EEA obliges employers to take positive measurcs to rcmcdy cxisting 

213 
R,S,C. 1985, c, L-2, 
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dbadvantagc hy en~unng an appropriate repre~entation of women, ahoriginal 

per~on~, the di..,abkd, and vi~ihle minoritic~ in the work place: 

4. An employer ~hall, in çom,ult"lilln wllh ~uch per!>()n~ a~ have becn de~lgn,ll\.!d by 
Ill\.! employ\.!c~ 10 aLl " ... Ihcir rcpn:~\.!nIJllve~ Of, whcrc .1 11Jrgainll1g Jgcnl rcprc ... <.:nh 
the employel.:'>, in um'>ult,lllllll with lhe b,lrg,lInlllg ,Igenl, Implcmenl cmploymelll 
cqUlly by 

(.1) idenllfylllg ,lIld dtnllnating each 01 Ihe \.!mployer\ cmploymenl pracliccs, nol 
olhcrwi,>c aulhoflled by J law, lhal rc<,ult<, in cmploymcnl b.trJ ier ... ,tg,IIJJ<;1 pcr!>()/l'> in 
dc!>ign~tlcd group'>, ,md 

(b) in<,lllllllllg '>lH:h pmllÎ\C plllicie~ and pr,tclicc!> and maj..lI1g .,llch reJ,>un.tblc 
aU:OJ1llllOd.lIIOn .1'> \\111 cn,>ure Ih,1l pcr,>on ... in ue<'lgnalcd groupil ,tchie\c .1 degrce 01 
n:pre,>clll,tlilln in Ihe \,I! IOlh pO'>IIIOI1C; of t:lllploymcnt wilh Ihe cmploycr Ih.tl 1., JI 

k,I ... 1 proP(H II\ln.llc lu Ihelr n:prC'>CI1I,llllln 

(Ii) IIllhll,e ... egml'nh ollht.: worl-. Ion e Ih,1l ale Idcnliliahle by quahlic.tlllll1, 
chglhihly \lI gCllgl.lphy ,md from Wllldl the employer may rei.l!>\\nably be 
l'\pCl'tl'd lu dr.m or promolt.: l'mpillyl'e ... 

Ncithcr of t!1mc two w..,k" dcpcnd upon the filing or ~ub~tantiation of a complaint 

again!'!t a ..,pccific incident 0/ di"crimillation. Rather, the employer~ arc obliged to 

take the Initiativc tD rClllo"c ally tracc~ ot di"crilllinatÎon and to achieve a 

rèprè~èntatt\'e worl-.. force. 

ln fulfilling il!'. obligation!'. under ~ub!'.cction 4(a) of thc EEA, an employer 

must ~crlltini.lc ail a~pccb of the employment proce~~, including such pre­

elllploy/llcilt ~tagc!'. a" rccrlliting, hil ing, and training, a~ weil a~ promotiom and job 

conditiom. Abo, the EEA rcquire!'! that employer!'! e ... tahli!'.h !'!upport ~ystem!'! 10 

accollll11odate diffcrenCè~ ari~ing from race, colom, gender, aboriginal background, 

or t1i!'.ability. Thal may involve ~lIch mea!'.ure~ a!'! adapting the work place for 

whcekhairs, providing for daycare facilities and expense~, or adju~ting work 

schedules and job dulies 10 accommodate cultural, religiou~, or family needs of 

cmployees. Reccntly, the Slipreme Court of Canada has elevated the importance 
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of the employer's dut y to uccommodute ilPccial necd!'! of il!'! employel'!'! wilhin the 

scope of employment rllle~ and conditiom,.l'. Sllh!'lectinn 4(b) i!'l more conœmcJ 

with the rcpre!'lcntation of minoritic!'I in the work place. Undcr lhat ~lIb"el'lioll 

employer~ are 10 achieve statbticul parity, whcre the employed work f()ll'l' n.:lkct:-. 

the make-llp of the avaiIable work force. 

A ~e<.:(}nd prong of the EEA comi!'!l!'! of exten~lve reput tlllg reqllill'l11el1t~. 

Employers are ohliged to ~llbmit annually a ccrtlficd copy of a repnrt Ull the make­

up of the work force. Failllre to do so may rC~lIlt in a fine of $50.000 ln tllat 

report, empl()yer~ arc ID categorize thcir work force hy indll~trial ~cctOI, locatloll, 

occllputional group". and ~alary range~. paying partÎl'lIlar att<':lltioll tu the 

repre!'!entation of lhe d<.:.,ignatcd group:-. in each catcgory. The report IIlU.,t al.,o 

indic,He the proportion 01 emplo)'cc~ hircd. proll1otcd, and tcrnllnat<.:d tllat helon!!,,, 

tu the dc.,lgnatcll group". The record" L1~ed in the comptlatl()11 01 the leport arc to 

be kept hy the employer for three ycar!'!. The Canada Elllplll)'mcllt ~lIld Immigration 

Commis!'Iion colleçt~ and comolidate~ ail the rcport~ and ~tal1"tical data. Eac!1 ycar. 

the Minister re!'!pomihle for the Act ~L1bl11ib a report tu Parllamcllt lor puhllc 

!o.crutiny. 

The EEA lJn<.lt~r!'!core!'\ the importance of dcvelopll1g an cmploylllcllt equity 

strategy by requiring employer~ to prepare a plan that ~eb out the goab that arc 10 

be achieved. Such a plan mll!lt ~pecify a timetable for the attainment of the goal!-.. 

The plan should de!lcribe the special mea~L1rcs and rcawnublc acc()l11ll1odation~ that 

will he implemented, a~ weil a~ the modification of pcr~onnel ~y~tcm~ J~.,igncd to 

eliminate employment barrier!l. The plan !'Ihould abo providc for Il1cchalli~ms 10 

monitor its implementation. 

214 
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Employcr~ arc cncouraged to comult with the Department of Employment 

and Immigration on tlle creation of an adequute plan. The Dcpartment ha~ i~slled 

gllidclinc~ that provide ~tcp-hy-~tep imtrllcti()l1~ on the implementation of 

cmploymcn l cquity,m Stcp one con~bts of prcparing the work place for employment 

cquity. Acqlllring the ~lIpport and commitmcnt of ~enlor management i~ perhap~ 

the mo..,t illlportant t:lemcllt of the preparation. Indccd, the glllJcllllc~ ~uggôt that 

an employer c..,tabli~h a ~enior levcl program manager, with acœ~~ to senior 

managemcnt and Iahour official.., or crnployee repre~el1tative~. 

Ste}> Iwo cali" UpOI1 an cmployer tu conduct an analy~i~ of it~ work force. To 

thb end, the employer ~llOlIld ",'ollect per~onl1el information that will indicate the 

current rnakc-llp (lI' it.., work force. and the trcnd~ of change that are taking place 

in that makc-up. IL I~ crucial tur employer~ to create a c1imate of trLl~1 ~o that 

employec.., will he willing w iJentify thel1l~elw~ a.., l1lember~ of tht! dc~ignated 

grollp~, The work force profile ~hOllld then be comparcd to the nllmber of qualified 

Illinoflty indlvidllal" availahk for work and plOmotion in the varioll~ joh and ~alary 

categorie..,. That cOl1lparbOll ~hollld indicate area~ where the employer'~ work force 

fall~ !\hort of the goal of repre~èntatlvene~s. 

Once tl!o..,c weak area!\ are identlfieu, an employer can undertake a clo~er 

cxamination of the employmcnt practicc~ that may be re~pon~iblc tor retaruing the 

OppOl tu 111 t ic~ of the de..,lgnutcd grou p~. The gu ide lines ~ugge~t that an cmployer 

asses.., policy or ~y!\tel11 accorùing to the following criteria: b il joh related? Doe~ 

li tc~t, or required qllalific:.ltIon, have a direct relation~hip to joh performance? h, 

il COl1sblcntly applied? D()e~ it have an ad\'t~rse impact on designated groups? Is 

il a hll~ine~~ I1ccc~~ity'! Does it conform to human rights and employment standards 

215 
DoJpartment of Employment and InYTllgratlon. Employment Equlty A GUlde for Employers, Mim.stry 

of Supply IInd Servlces (Ottawa 1989) 
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legislation? The proces~ of u~king those qucstion ... !'.hould indicate ",hat llleaSUl"l.'!'. 

should be taken 10 rcmovc dbcriminatory baIl ier!'., The analy~b woult! thell hl' 

incorporated into the cl11ployer\ employmcnt equity plan, 

One prabe-worthy fcalme of this ~chcmè b the extent 10 which il ~èàs 10 

involvc the el11ployer~ in the invc!-Itigation of ~y:.tel11ic JÎ'.,crÎmÎnation and in the 

design of ~pecial remedi('!.., In addition 10 rc\icving the Fcderal gll\'CrIlIllCllt of the 

daunting ta~\.. of fighting ~y~tcl11ic dbcriminatil}ll ~ingle-handcdly. (lnc wOllld hOpt' 

that the involvcl11cnt of cmployer ... in the dc~ign of rCl11cdie!.. \\111 lIla\..c employcl'" 

more willing to implemcnt them, Not only arc ... llch program ... hOllnd lO accOI li 

more c10sely \Vith the particular ~itllati()n fa cc li by thc cmploycr. but abo :..uch 

prograrn~ would lack the ma\cvolent overtoncs tl' '1 arc a ... ~odaled with rCllledic.:~ 

lhal are impo"led t'rom "above", 

Rcsults Undcr the Emp/ovment EquiN Act 

The Department of Employment and Immigration and the Canadian IlullIan 

Righb Commb~ion have endeavourcd to ~lIml1larizc the rc:.ult ... of the /:'1II/J/ol'lI/C'1Il 

Eqlli/y Act in thcir :innual report~, In 19XX, the C()mmi..,~ioll round ~igniflcant under-

repre~entation in ail of the 3<>~ employmcnt cl}uity reporl.., fikd, III Octobcr 19~H. 

the C()mmis~ion invited elevcn employer!.., illcluding rive federal departlllel1t"l, to joill 

with it in a review of their equity data and employmcnt ~y~tclm"JI/ Evelltually ail 

employers agreed to proceed with a joint review, although ~()me Iwd to be cajoled 

to a considerable t1egree, 

216 
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By the year\ end, a group repre~enting the dbabled filed discrimination 

1 
. .. . 117 comp all1t~ agall1~t llllle c()mpal1le~. The Commi~~lion in~tituted inve~tigative 

procc~l.,e.." hut aho invlted thcl.,c companie~ to review thé' ~ituation concerning other 

dc~ignated group .... The fOllrtccn companic~ and five federal departmenb II1volved 

in the joint n.:view!-. reprè~ènt 4~% of ail empl()yee~ within the COl11l11is~ion\ 

j u ri~diction.l\K 

At the end of lWN, !-.ix of the el1lpl()yer~ again~t whom the di~abled filed a 

complaint agn~cd tu co-opera te. Ilowevcr hoth Bell C:.lIl.lda and the Canaùian 

Broadca:-.tlllg COIporatio!1 re ... i:-.tell. Bell Canada ql:e,tioned the validity of what the 

Commi!-,I.,ion prop(N.~d 10 do and ~imply rcfll~cd 10 provide any information 

The CBe went even fllrther, and lalll1ched a challenge to the 

O)[llml,,~ion\ Înw"tigatÎon in the Federal Court. Whcn the Commis~ion launched 

it" own cOlllplaint again"t \)oth compaI1lc" Bell Canada joineJ the CHe in the 

challenge. Aftcr "ome procedural wrangling CBe ha~ agi ecu 10 proœed with a joint 

review of il'. practicc,. Ilowever, the Bell ca:-.e I~ ~till pcnding at the Federal Coun. 

No Court date ha" yet bcen ~ct. 

The (lther entÎtle~ that w<.!rc a~ked to coopcrate with review~ complied 

voluntarily. ln faet, by the end of the year, Canadian Pacifie wa~ allt!ady finalizing 

plans for it:-. employment equity :-.y~tem:-., while Dcni~on Mines hat! establbhed a 

union-management cOll1mittce lo over~ee its ~y~tem~ review. 220 Other employers 

have gonc ahcad \Vith wme a~pects ot t1h,,:. attirmative action programs. For 
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Canadlilll Imperl"l Bank of Commerce, Bank of Montreal, Tho Royal Bank of Canad ... , Seotla Bank. 

The Toronto DOInlnion Bank, Ilell Canada. Canadlan Broadcastlns Corporatlon, Canadlan National Ral.lways and Canada 
Post 
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example, pur~uant to its plan, the Royal Bank hired t\Vcllty nativcs in Albcrta. l'hl' 

Toronto Dominion Bank, for its part, aùded thirtecll di~ahlc:d Pl'I~()I1~ to it~ 

workforce in Montreal. Reccntly, the A~!'Ièl11bly MaI1itoba Ciller-, tïlcd I.:omplaint~ 

agail1!1t twcnty-eight Federal Department~, invulving t\\'ènty~thrl'e l'I11PloYèP,. Thal 

hring~ the l111111Der of actions carricù by the C()Il1rni~~I()t1 lU ~e\ ~l1ty·eighl, illvlllvlIlg 

forty-five elllpl()yer~. Two of the~c actiom, again~t Bell Canada and the ('BC' were 

initiated by the C()mmis~ion. Seyenteen ()ther~ are proœedlllg <lc<.'onling to a co­

operative rl'vie\\' 

But for ail thi!l talk about the co-operatlon of employer~, the ('oml11i,,~i()n\ 

AmlUal RepOrl\ are con~picuoll~ly lacking 011 hard lïgllre~ abolll chal1ge~ iI1 the 

compo!'litiol1 of the workforce. Tho~e figufl,!!'1 are ~ct out III the Departlllcllt 01 

Employment and Immigration AlIllIwl Report on the EEA. The He/Jort lor 1990 

shows that the repre!lcntation of wornen in thc workplacc inL'fca ... cd tWill 40,W;'t III 

1987 to 41.95Si in 19~8 anù then to 42.55% in 19X9,m The r~prc ... entati()11 of 

Aboriginal peoplc~ nN~ from O.ü6% 10 0.79% over th~ thn:t: yeul". In thal !'IalllC 

perioù, per!lOlb with di!'labilitic!'l increa~e<.l their repre~cl1tali()n l'rom 1 59(li (02.34(0,. 

Finally, the proportion of Yi~ible minoritie~ ro!lC l'rom 4.99(Yli in 19X7 10 S.h7% in 

1988. In 1989 t!leir reprc!'Ientatiol1 jurnped to 6.68% which is aboye thcir ()J()fl() 

representation in the Canadian Labour Forcc.m 

The ~tory behind the~c ~tark figllre~ b more tclling. The incrcasc in 

repre!lentation of women ~till falb bclow thcir 44% rcprc~entati()n in the Canadian 

labour force.2l1 ln fact, women predominate in the lower-paying part-time joD!o..w 
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Department of Employment and Immlgration. Annual Report , 1990, at page 21 
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Department of Employment and Inrnlgr~tlon. Annual Reeort, 1990, at page 56 
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Department of Employment and lnrnigratlon. Annual Report, 1989, at page 2.7, 
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Thi!o. corrc!o.pond!o. with thcir high reprc!o.cntatio/1 in clerical occupation~, ~pecifically 

almo~t tw(}-third~ (76.37%). Few wele to be found in non-trauitlOnal occupation~, 

~llch a~ ~killed crafh and trades (1.96%), ~emi-~killed manual (3.95%) and manual 

occupation ... (7J)()%). They were also poorly reprc~ented in upper levelmanagement 

p()~ition!"l (() HYIu), although 37.72% of middle managers and 41.02% of profe~~ionab 

were womell. 2L
\ The womcn'~ share of overall full-lime prom()tio/1~, 54.65%, wa~ 

highcr than thcir 44% rcprc~entation in the Canadian labour force. But their share 

of hiring." 41.54%, wa!'. Ie~~. 

Silllilar pattern ... arc to he fou ml behind th~ number~ for the aboriginal 

people~ und the di ... ablcd. The oYew!l aboriginal rcpre~e/1tation of 0.79% fell far 

bclow their ~. 1 q ~hare of the Canadian labour force. For & .. ableLl per~()n~, the 

2.34% rcprc~cntatlon abo falb far helow thclr 5.4% reprc~cntation 111 the labour 

force. The!'.e two group" hau a !'.maller ~hare of full-time hirillg~ and promotio/1~ 

than thcir rcprc~cl1tation 111 the CanaLlian labour forœ.}:''VI~ibk minDritie~ fared 

hctter. They topped their ll.3Q{\ rcpresentation in the Canadian labour force, and 

gnt 11.O}C1c 01 full-time hirtng~ and ().52% of full-time promotion~.w However, thb 

can he attributed to their high representation in clerical levels of the banking 

. Ù 22X 
111 lI~try. 
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Women compnse 74 2U of all reported part-tlme employees, Department of Employment. and 
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On the whole, these statistics show improvcmcnt in terms of an inCrCHl\cd 

representation of ail the designated groups in the general composition of thc work 

place. However, hehind the general view lie infiniteIy Illorc subtlc ~lI1d 

particularized statistÏcs which reveal that del\ignated grollpl\ predominate in part-lime 

and low paying pmiti()(1l\, with variationl\ acro~~ the ~everal ~eClOn-, and job 

categories. In a~~essing the rel\lIlt~, the Departll1cnt of Employmcnt gave sixty-cight 

per cent of employers the lowest mark for current rcpre~cntatiDn of WOll1cn, and 

only thirty-four per cent of these employcrs rcccived a gond mark for trying 10 

improve the ~itllation.l.!" Eighty per cent of employer~ rcccivcd the !owc"t mark 

t'or the Clirrent repre~entatioll of aboriginal poe pie, and only fifkcn of thc~e got a 

good mark for progrel\~. 

L'pon reading the~e ~tati~tics, one i~ tcmpted to condude that employment 

equity is not sllcce~~flli. However, since the EEA ha~ only exbtcd for rive ycars, it 

is perhaps to early to come 10 any definite conclusions bascd on ~tati~tic~ a!onc. At 

most, the~e stati~lics should rai~e questions about what re~lIlts it wou Id he 

rea~onah!e to expect in a given time-frame. A more important question c()ncern~ 

what role should statbtical analysis play in the area of employment equity. That 

question will be addre~~ed later in this thesis. 
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Enl'orcement 01' the Employment EquiN Act 

While the EEA obliges employers to implE'ment employment equity, no 

mechanism wa, c~tabli~hed to enforce that ohligation. In 1986, the Parliamentary 

Committee on Equaluy Right~ made ~everal recommendatiom tn the Government 

in the wake of J lI~tice Abella'~ Repo/1 of the C()l1lmi.~.îirm 0/1 Emwlity ill Employme/lt. 

ln it~ report TowllId Equa/ily, the Committee noted that a principal ~h{)rtcoming of 

the propmcd /ŒA wa~ "the ab~cnce of cnforceme nt mechani'I1l~". It noted that 

without ~anction~. the EEA amount~ to a voluntary scheme.2..0 The Comnuttee 

rccornmcnded that the EEA grant the Canadian Hu ;TIan Rights Commis~inn with the 

mandate and capacity to enforce employment equity: 

62. \Ve rCCOJ11l1lenu lhal kgl~lalion on em j)loymenl equily conlalll e,lforccment 
mcch,lIJi\m~ [HOVIÙlllg for lhe 1 eview of special programs by lhe Canadi,1I1 H uman 
Righl\ Comml\\ion, ,mu lhal the C()nll11i~~ion he givcn Jùùilionallinancial anù human 

1 1· 2..11 re\Ollrœ\ \li 1 11.., pllrpme. 

The Committee l'eh that the ab~ence of an enforcement mechani~m was major 

shortcoming of the EEI1 which at that time was in the ~tage of a proposaI. 

to say: 

230 

231 

Re~ponùing to the Committee's concern, the Dcpartment of Justice had this 

The Goyernmcnt is of lhe vicw lhal the rcporling requirerncnts in Bill C-62 IEEA J, 
togelher wilh making ~lIch reports availablc to the public, arc sufficicnt lo ensure 
Will ph,mcl! 

The 1 i\k 01 advcr<;e pllhliclty lhat an cmpf.)yer would r.tcc unlcs~ plOgrcss ln 

implclllcnllllg cmploymcnt cquily b UCl11011!>trJted in the report~. "s weil as the 
po~~ibi1ily th.1l \uch n:porls ""iIJ provide lhe Canadian 1-I1IIllan Rights COlllmission 
with 1Il111rm,llioll upon "hiC," ln inillale an il1\c~tigalion under lhe CUlludwlI HUII/wi 

Par 11 1l111<!ntary ComUl ttee on Equall ty Rlghts, rowards Eguall ty, note 205, at page 110 

Towards EqualltY. suprd, note 205, at page 110 . 
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Righll' Act, will provide adcquale inducclllelll hl clllploycrs 10 a~hic\'c Ihe de!.ired 
rcsults. 

Thi!. Bill is a Iir!.1 !.Iep IOwarù lhe GovCrnITH:nl'!. goal 01 employmcnt equily. Il 
allempls Lo balancc lhe Ilccu!. of thc de:,ignalcd grllUp!. ag,linsl the GllVCrlul1cnl\ 
desire nol 10 inlcrferc unduly in Ihe opcration<; of employcrs. Thc (Jovcrnmcl1t will 
rcvicw Lhc re!.ults of Bill C·G2 after scveral yeal!. 20\2 

Since the Department of Jl1~tice was not convinced that a new enforcement mandate 

was necessary, it did not follow the recommendation of the Parliamenlary 

Committee. 

Indeed, the Canadian Human Rights Commission has inferred a role for 

supervising employer compliance with the EEA. In iLS Operatiollal PrrJceclllres for 

Ensuring CO/1/pliance \Vith EI/lployment EquÎty, the Commission rationalizcs its roh! 

in employment equity as an exten~ion of its mandate to combat diserimmation and 

promote equality in employment: 

To cnsun: employer!. change thdr cmploymenl !'ystCll\!. .Il\tl pr.LcliCl.!!-. which have 
di!.criminaleù 'Igam!.t lhe~c group!., Ml lhal ùi!.criminalion doe~ nol continue ln the 
future; and lo ensurc cl11ployer~ provide opportunitic:-. a~ quickly .J!. po:-.:-.ihlc fOf 

disaùvantagcd groups to remcùy the crrcel!. of pa~t diseril1lill.Jlion.m 

By defining its role as including both aspects, the ComI11i~sion by-pa~~es the debatc 

over whether the imposition of affirmative action is remedial or prcventativc. 

In faet, the EEA scheme avoids the question of "imposition" al aIl. Unlikc 

the situation in Action Travail, where the Humun Rights Tribunal ordcred 

affirmative action, under present ~itllation the EEA itself "impo~e~" the general 

obligation of affirmative action Of employment equity, and the Commission is only 

232 
Department of Justlce. Toward Egual1ty Tha Raspull'" t.a t.he Rupurt. ut t.h~ 1 _IL 1 )',IIJ.,,,t. .. ,,, 

COnJlllttee on Eguallty Rlghts. Mllllstry of Supp1y and Servlces. (Ottawa 1986). at (ldé:" ~l 

233 
Canadlan HLllllan Rlghts COlMllSS10I1. Oper.tlonai Procedures for Ell'UTllig 

Emplovment EgUlty. (Ottawa Jun" 1. 1S88). at page 1 
C{Jfnpl1l1ClCe 'ril tt. 

= 



1 
92 

responsihle for ensuring that employers ùo not engage in ùbcriminatory conduct. 

The Commi!'sion's preferreù approach to cnsuring compliancc is a nOIl­

confrontational vollintary rcview of employmcllt sy~lcm~: 

Bccau~L: thL: Cummi~~ion is COmnllllL:d lO pur,>uing a cll-llpcralivc .tpprnarh wilh 
cmployL:ls and to ~peeding up the implerncntatilln of employment eqlllty, il will IInile 
an empl'lycr wilh p()s~ibk problems to uI!Jerlake a jOlnl n:view 01 II'. L'lllploylllL'1I1 
cquity analysi), with the Commi),~ion. The review, .111 ~IItCJllutl\L' 10 lIlili.lling .1 

complainL, will follow the ~all1L: f.lcl-galhering slep~ a~ .1 Imlll.1I l'lllllpl .. ini ln hoth 
caSL:S, LhL: numbcrs n:,>ultlllg from a comparislln \lI' d.II.\ Will nol coI1,>11I ulc pl\lol 1 h.11 
an employer is dbcril11ll1ulll1g but lllcrc\y IIldicaLe whel C Ihcl e ma:; he III llhll'Ill".~4 

Il (emain~ our view th.1l au,:cpllng to Cllllperate lB .1 1 e\'lcw \)\ cmpillymeni pl.tcIICC' 
is no more than Lhl: lif),L ~Lep in .1 Clllll1110n ~Cll,e .IPPIIl.ICh to 1 e,olvlII~ pl llhklll~ 1I1 
cmploymelll eqlllly IhJI have becll under di'icu"iol1 for yc.lI" No olle 1"1 louklllg 101 
adlllis~l()n~ 01 gllllt The purpmc l, 10 \l1ove ahead III " 'y,tL'lll.lIIC W.ly 10 OVCI L'OIIl. 

probl..:m!> of ~y~lemic dhCrilllll1.llioll Ih,1I call1lot be dcalt Wllh .ldellU.ltely III .1Il 

advcr~arial conlc>..t Wc continul' ln hopc th.tt "Il Ihe m..,lllullllll.., lll\ered hy Ihe Ali 
will come 10 .Igrec Ihdl Ihl" m,lke\ \..:me, .lllti Ihdl .III COllee! Iled Will !leudit IWIIl " 

colla bOl alive arprodch r .lthu Ih.1Il w .. ..,le IlInc III (llOlongl'd leg Il ~kllllll..,!Jl'''' JJ\ 

In making thb statement, the COl11mis~ion expres~ed it~ wbh to avoiù the draining 

of its scarce resollrce!\ on confrontation, as haù been the ca!\c with it!\ cOLJntcrpart, 

the EEOC. 

In Operation al Procedures for Ensurillg COl1lplirlllce lVith ElIlp/oyll/C'l/t l~'qllitv, 

the Commission r .1S set out the proccss in which !\elected elllpl()ycr~ are illvitcd tu 

undertake a joint review~ or thcir employment ~y"'lem~.i\" The volullwry revlew 

process provides the employer with the opportullity h) tollow a tllOrough and 

structured investigation, outside the formai and potcntlally confrolltatiollal colllplaint 

process. In that proce~~, the Commission walk", the employer through the ~tcp~ that 
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Procedures. not.e 233. at page 11 
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it sholild have taken on its own pur~uant to the EEA. While the steps of the joint 

rcvicw procc!'.!'. c!'.!'.entially rcplicatc thc steps that would be taken in an investigation, 

it i!-J hopcd th~t the proce~~ would operate more ~m()()thly and efficiently with an 

employer that hü!-J agreed to co-operate, than with one that is resisting an 

inve!-Jtigation that might lead to pro!-Jeclltion. The Commission stands 10 gain from 

convincÎng an employer to undertake a voluntary review, bec<Juse il would avoid 

expen,l,Îve and time-coll,l,lIming [itigation. However, if at uny point the employer 

veen, From its voluntary dbpo~itjon the Commission can either request the emplcyer 

to conrirm that an analy!\i~ and a plan ha~ been or will be prepared, or it could 

initiate u complaint procc~~ In c!\scnce, the "confirmation" proce~~ provides the 

employer with a ~econd chance to comply with the EEA. However, that proœ!'.~ 

may abo he a prelude to a complaint process if the employer doc!'. not co-operate. 

While the Commission favollrs the non-confrontational manner of dealing 

with ~y~temic discrimination, it clearly expressed its intention to initiate a complaint 

LInder section 40(3) of the Canadiwl Human Riglzts Act sholild that be necessary: 

Wherevcr pm\lble, hoth wilh govertl11lcllt departJ1lcl1t!>, CroWl1 corporJlioll~ Jlld the 
privale ..,ellor, the Comnti!>\ioll h.IS trieu to dVOIU ullnccc!>!.Jfy adver!>anal procccding!. 
.tnd 10 wml-. wllh thme in\tlllltioll!. 10 bnng aboui the ch.lOge!. requlred hy the Act. 
.. , WI.: havI.: not lho~l.:n Il oui of .1 de!>lre to ,!Void rough deahng~; rathl.:r, wc have 
cakul.tlcd th.lt Ihl.: nml ront.llÎoll.tl route is, by .llld large, likcly to waste more lime 
for ail cllncerneu "nd tn he of greater intere~l to hligation l.twycrs than to the 
plltenti.tl bcndiCl,trll.:!. ni the Act. At the saille tlllle, we have made it c\ear to those 
who clllllN: Ilot 10 olll.:r 'Oille ll1e.t~llre of cooperai ion . that we will not hesitale to 
pw('(!ed vi" lnbllnal~ ,md Ihl.: COlll\!, if ,hat become!> nccc!>sary.2Jl 

The complaint proœ!ol!'. follow~ the step.~ ~et out in the CHRA. If at any time in the 

process the employer indicate~ a willingness to settle the matter by submitting a 

plan, the Commission will appoint a conciliator, and the investigation will be 

237 
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sLlspended. Ail matters will be ultimately resolveù only upon the slIbmh.!'>ion of an 

acceptable plan; that is, a plan which includcs an appropl iale mgalll/atilm;1I 

structure, the removal of problematic ~ystcm!'>, thcir rcplaccmcnt with non­

discriminatorv ones, remcùial initiatives to ovcrcolllc the dfcct~ of pa~t 

discrimination, and goals and timetables.2.1X 

However, sllch a plan, whcther dcvi!'>cd voluntarily or extractcd throllgh thc 

threat of litigation lach teeth. The current regimc rclic~ cxclll~ivc\y lIpOIl the 

employer!'>' willingne~~ and initiative 10 pllr~ue cmploymcl1t cquity. l)l1lkr thc 1~·l:'.·I. 

employer!l are only open to a ~ancti()n if they fail to filc thcir i.ll1l1ual rcpui t. Evcn 

though employer!l are obligcd to con~ult \Vith cmployce!'>, thcrc i~ no penalty for 

failing to de, so. AbD, therc arc no ~allction~ for failurc tu !'>ct out or ;t<.:hiew 

employment equity ohjecti"e!'>. Furthermore, thcrc i~ no mcchal1i~111 lU gllard agaimt 

plans which may be poorly devised with ll1eani!1glc~~ goab or timctahk!'>. 'l'hl' 1:'/:'-'1 

ùoes not give the COml11i~~IOn the authority to ùetinc or IIll!>O'>C cmployllll'Ilt l'quit y 

goals. Neither does the EE'A create a new ha~is of di,>cril11lnation that could bc 

derived from a !ltati!ltical imbdlance in the makc-up of the work force. Thl1~. while 

the EEA oblige~ employers to achieve a reprc~cntativc wor" force. there i!'. Ill> 

provision for prosecutio!1 for failure 10 do ~o. If the goal .... in ail employment equity 

plan are not fulfilled, the 1l10~t that the C()/llJlJi~~i()n can do LInder the authonty (JI 

the EEA i~ urge the employer 10 reVl~e the plan. Currently. elllpl()yl'r~ are ,>LIII 

willing to co·operate with the COll1mi~~ion on voluntary rl'view ... 01 their '>y'>lelll'>, il 

only to preserve a good public Image. Howevcr, that apparent co-operative Illt)od 

may be seriollsly undermined !lhould Bell Canada ~lIcceed in il.., challenge to the 

Commission's jurisdiction to initiale complainh conccrning cmployml'nt equity. 

238 
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A fcw ycars of experience under the EEA without a c1ear enforcement 

mandate ha", prompted the C()mmi~~i()n to mise those concerns once again. ln both 

it~ 1999 and l<)g<) Al/l/lIu! R(!portJ, the C()mmi~~i()n a~kcd the governmcnt tu increase 

and darify it~ role with re~pect 10 monitoring and enforcing the EEA: 

The n.:quiremenlc., of Ihe ElIljJloymel/l El/lIIl)' Acl an: a major ~Iep forwaru in lhallhey 
place the onu!> !.quarcly on employcrs 10 iuenlÎfy, ,lccounl for .. .mu n:dress inequitic!> 
in lhe wuy lhe de~ignaleu groups ure lrcaleu. From the CommissIon'.; point of vil'w, 
howevt:f, Ihcy may uppcar 10 presuppose a compl.til.t-driven procc,>!. of investigation 
Ollllur puri The Comnm"ion will of course underluke complJinl-based inve!.ligalion!>, 
bul il would lJ~'L' III add 10 il!> oper.tlioll,tl rept:rloire a mort: ~y~le/l1ie approJeh 10 
!>y~lellli( ul'lcrillllll,lllllll, Oll whllh would put the el11pha ... i~ mon: il11Jl1t:utatc1y on Ihe 
comllucllve correUilll1 of IIlt:qUllie ... - on problelll-'Illiving ralher Ih,1II problel1l 
idellll lil:.tl 1011 .2.N 

ln this regard, the Commi~~ion requested Parliament to give it new tools with which 

to he more effective in eradicating sy~temic discrimination. Essentially, the 

Commi~~ion b a~king for an expan~ion of its powers to give it more freedom to act 

and to bol"lter the legitimucy of pro-active!y pllrslling ~y~temic di~criminati()n. For 

those who ~lIpport the rnandatory imp()~itil)n of affirmative action prograrns, the 

EEA withollt an enforcement mechanism is inadequate. 

239 
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Part 2. Section A.2 

Affirmative Action Hascd on Statistical Comparisons 

De~pite the di~cll!>!>ion!> about mandatory affirmative action, th\.! Canadian 

government Wu!\ not convinced that !\uch an approach wOlild providc ail all~wer il> 

systemic discrimination. I-Iowcver, while the EEA doc~ not rcplkate the I\mericall 

experience with it!\ proliferation of mundatory affirmative action progral1l~, the Arr 

nevertheless ha~ inherited certain principles that favour the u!-.c of hiring quota!> und 

goals. The adver~e impact doctrine creuted a fOCll~ on re!>ulb 111 tenm of the makc­

up of the workplace. lnevitably employmcnt dl~criminatiol1 bccame iI!-.!-.ociateu with 

the "under-rcpre ... entation" of minoritie!-. in the work place. The term "under-

representatlon" l~ ll~eu in the context of lhb principlc to dc..,(rih~ the !'oltu<ttion 

where there i~ proportionally le!>~ of a particular group in the work place a.., 

compared to that group\ repre~entation in the local populat;on. 

ft i~ believed by ~ome that, hut for dbcrimination, the makc-up of cmploycc~ 

in the work place would reflcct the make-up of tlle local population: 

.,. sinœ lhen: j'i no rca'>\l11 lo """lIllle Ihal, .lb~CIlI 11.1 ... 1 di ... uimlll,tlillll, bl,llk~, il .... 1 
group, woulu Ilol !->uccccd 111 Ihe competillve Joh mal kct a ... weil .1\ wlllle ... do a ... .1 

group, lhe mosl \cnsible appro.llh i ... Lo equ.t1i/c Lhe pro ... pech III Ihe Iwo group!'! hy 
insu ring LhaL Lhc proportHJIl of bl.lcJ. .... in Ihe worklom.: 1 ... equlv.t1ellt III Iht.: proportion 
of black ... in Ihe gClleral populoilllln.2

-1o 

According to this line of reasoning, achieving reprcsentation i~ the solution for 

employment discrimination because thnt is the state of affair~ that woulu have 

Michel Rosenfeld. "Aff amatl ve Action, Just! ce, and Equa 11 1.1 es A Phllo~0i'h1 La 1 IJlld 
,>" Constltutlonal AnalyslS' • 46 0hiO State LdW Journal 845, at page 907 
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cxbtcll hall thcrc heen no discrimination. Hiring quotas and other measure~ 

de~igned to alleviate under-representation appeared tü be the mo~t effective n,\ethod 

of fighting di~crimination. Tho~e measure~ and their underlYIng philmophy c~m he 

callcù the "nlll1lbcr~ approach", becall~e tlwy concentrate lIpon altering the 

Ilumcrical repre~cntation of minority group~ in the work place. Under lhb 

approach, clllploycrs are saiLl 10 have achievcll '\tatistical parity" when the minoritf\:s 

arc proportionally repre~ented in the work place. 

ln the late 1960~ and carly 1970s, affirmative action In the United States 

calllc to be c1o'lely aWlciatco with (llI(>ta~, tirnetables, and goals. Stati~tic~ on the 

l11ake-up of the local populatioll played an increa~lI1g role in di~crimination cases. 

Even in the lace of ~ection 70J(j) of the 1l)6~ Civil Right.\ Act/~l the United State~ 

Suprcme Court approvcd ~tati~tical cOl11pari~ons for the ~ake of proving that an 

cmploymcnt pattern or practice wa~ di~cril11inatory.w SlIch compari~on~ had heen 

commoll place within the American contract compliance program. In 1970 and 

1971, the OFCCP i.,.,ued glli(kline~ that legitimized the compari~on between the 

proportion of women and Illinoritie~ tl1at were employed 10 their proportion in the 

commullity ~~\ COl1tractor~ were obliged to evaluate their work force and ensure 

that ndthcr women nor ll1inorities were "under-utilized". In 1979, the EEOC gave 

4; uses 200Up-2U) NottllllS contalned 111 thlS tltle shall be lllterpreted t.o requHe any 
employtH 1 emplllynwnt ilg, tlllC y , l~tbur urganlldtlon, or JOlot lal:ol-management. COITlnltt.ee subJect. to thls tltle to 
grant. pletl1tUntlitl tredtmellt tü nny Indivldual or to any group becduse of the race, color, religIon, sex, 01 

Il.1110nl\1 0111\111 ot sllch lI11l1vldllal 01 B10Up on dccount of an 1mbalance WlllCh Olay eXlst wlth respect ta th3 total 
nllmbel Ol i't.!rLtllll "Sil of 1'''1 SOIiS of .lIly race, Lolor, reillPon. sex or Bat lonal onglll emp1uyed by an employer. 
lcterrt.!d 01 clllS"flO,1 fur "Olployme"t uy any employment agency or labor org,lIllzatlon, admltled to mernhershlp 
01 claSSlfl"d bv "ny la!>Ul Ol/!,alllzatlon, or ddnlltted ta. or employed ln, any apprentlCeshlp or other training 
plogl.\fl1, III comp<lrt'Oll wlth the total lllli1lber or percent"ge of perr,ons of such race, color, rellgloll, sex, or 
n.1tl0n.\1 Olll\ln ln ally Lomnulllty, State, sectlon or other area, or ln the avallable work force ln any COIMlUnlt.y, 
Sl,'\lu. se<..tllll1, (Il othl;;ll ~t10a' 

Set? Ah',,,,,,I"'l V LOUlSl.ll\a, (1912l 495 U S 625, [nterniltlonal llrotherhood of Teamsters v 
llllltL"I..l.!..,,~.E. (1877\ '.Jl U S J;:" .111d Hdzelwood School Dlstnct v Unlted StilL"., (1977), 433 U S 299 

Stle n"v.\ll supra, nu te 179 dt pdge 462 
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more legitimacy to such statistical c()mpari~OIb 111 it~ AJ/ïmlll/ÎI't' AC//OII 

Guidelines. 2
+l Under tho~e guidelinc~, employer~ \Vere c\1titlcd ln ddcllli (\lCil 

voluntary affirmative action programs from allegation~ or rcvcr~e di~crill1illatiol1 Il)' 

demonstrating a "~tatÎstical imbalance" in the \vork place.m 

The rea~oning behinù the nllmber~ approach kaù American C()llrt~ to ll!\l' 

section 706(g) to impose ll11merical qllOla~, goab and tÎmetahle., a ... a ~anl·tilln 

against discrimination.;).!" In 1984, the U nitcd Statc~ Suprcmc Court re:-.trictcll the 

scope of section 706(g).247 But, (\\ln ycar~ luter, thc Suprcllle Court IH:ld that a 

history of "per~istent or egregiow, di~cril1lination" on the part of an cmployer 

presented a "compelling need" for judicial action, and (hat ~llch rCl11cdie~ a~ 

numerical aùmis~ion~ ruti()~ were con~tÎtutional even though nllll-victilll~ :-.tolld to 

benefit.24~ 

In 19H7, the United States Supreme Court cxplicitly cndur~cd tltl! 11111llcrkal 

principles of the AJjïmwtÏl'e Actiol/ Guùlelille,\ in JO/zJl.WI1 l'. TllIlI\flur/ll/ÎOI1 Ag<'lln', 

Sallla Clara County.24" That ('a~e Îl1volve~ a voluntary affirmalivc action prograll1 

that awarded women a "plus factor" in the hiring procc..,.., 10 rcctil"y thclr 1I11l1cr-

representation in "traLlitionally ~egn~gateLl Job categorie.,", ln upholding the plOgram 

agaimt a ~tatlltory challenge, the Court ~tated that it wa .... propcr tn a .... ail a 

244 
2.9 C F R 1608 

2.45 
2.9 C F R pt. 1608 See generdlly, Player, supra, note 185, dL l'''go 31', 

2.46 
42 U S C 2000e- 5 (g) "1 i the court ilnds that the re"polld~nL toas 1 ntunLl Ulld 11 y tllIgllgod 111 

or 15 llltentlonally engaglllg ln an unlawful employment practice ~harged ln the compldlnt, the court. R.dY ImjullI 
t.he respondent. irom engaglng ln such unlawful employment practH", and arder ~uch afflm".tlv" dCt.lOIl "5 1II.1Y l,,, 
approprlate, WhlCh may lllciude, but 15 not llmlted to, reHlstdtement or "lr1ns of "'"l'Ioy""", Witt. or wlthlJljt_ 
back pay or any other equLtable reltef as th" court d",,",s approplldt.tl Th .. rUr"r""",, tu llltlmtlun,d , 
dld nut connot.e the '1I1tent' model dS we know 1 t tod,lY Rath .. r, 1 t. C"If,,, tu corine te vul. t 1011, a" ''l'(lU:'l1d t" 

accldent 

2.47 
FlreflKhters Loc~l UnIon No 1784 v Stott~, (lYB4) 46} U ~ ~61 

2.48 
Local 28, Sheet Melal Workers v EEOC, (1986), 106 S Ct 3019 

249 
(1987) 480 U S 616 
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"manifc~t imbalancc" in the work place. The Court agrecd that ~ueh an imhalancc 

eould he e..,tahlt..,hcd by comparing the perœl1tage of women in the employer's work 

force with thelr percentagl' in the labour market. In Ullited State.\ l'. Pww!i\(!, the 

Suprelllc Court applicd thi!. ~ume type of reu!.oning to challenges under the 

eon~titllti{)ll, ln ca~c!. whcre the court-ordered affirmative action comhined with 

• ''M.J govcrnmcnt act!on.-

The Eml)loyrnent Equity Schemc and the Numbers Approach 

The nllmber.., approach came to Canada along with the aùvers\: impact 

doctrine. In it~ AjjilllUltll'C Actioll Trainillg Malllwl, the Canaùian Employment and 

Immigratioll Com1l1i~..,ion overtly adopt!. the pre!.lll11ption that in the ah!.cnec of 

di~erirninati()l1. the work place \Vould he representative: 

The h,l~ic prenme of ,llfirm,ltlve ,1..:Iion b th.!t the oper.ttioo of dl~c.rillllnatory ~ocial. 
eùue,lllonal ,mu employment praetice<; Î<; the.: force.; whllh eau.,e.:~ ùisproportiol1.!te.: 
rcprc~Cllt.ltl\lI1 III gfl)Up~ of pCllple 111 the labour forec ln the .Jlhenle of ~uch 
di~cflmln,ltlllll, whllh 1'> 1ll1l':r\\O\CI1 throughout thl.: t .. bne \lI our ~oclçly. womcn, 
Native,> ,1IId di'>,lbled pcople would he.: r,lIldomly d,.,tribull.:u throughout the.: labour 
l'mec in ,IPIHO\II1l.ilcly thl.: "'1Il1l: plopOIlHlIl ,1'> thcy MC d",tnbutl.:d III the.: population -
with r .. rc I.:.\lcplion .. rd1cLlIIIg gcnumc prdcrcIllc" 01 ~()JllC Wllll1CII .JIld N .. tivl.: .. 

1'\1 
pcople .. nd .. Llll,tl 1t1l11l .. IH)Jl~ 01 '>(HllC dl"ahled IIldIVldll,tl .. ~ 

Aecorùing tu tlm prCI111!.e. the compo~ition of the \Vork place would refleer the 

composition of ~ociety in the ab~ence of di~crimination, then it would follow that 

where there i~ a ~tati~tical ill1balanee, nece~sarily there mll~t be ~ome form of 

250 
(1987) 107 S Ct 1053 ConstiLlonal cases had Lo meet the 5trlct scruLlny test of the equal 

plotectlon clause Th.ll jlloblem does Ilot arlse ln Canada on account of the expllclt exemptIon provlded for ln 
socLlon 15(l) of the Charter 

.. 251 
il C.lnad.an Employment and Invmgratlon COlIJmSSlon. Afflcmatlve ActIon Technle"l Tra'!1lnll Manual, 
, MlnlsllY of Supply and ServIces. (Ottawa 1982', at pages 60-1 
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systemic discrimination. Juùge Abclla appear~ to l'Oille 10 the ~al1le condu~ion in 

her stuoy abolit equality in cmployment. Sile rct'errcd 10 ~tatbical comparbon~ a~ 

indicator~ of the pre~ellce of di~crjminatory l'llnduct: 

If a barm:r i ... ,llkeling enl,lin gmup ... in ,\ dl~(lropnrl"\Il,\lcly nq.!,,\liw ""1)'. il h ,\ 

~Ignullh,ll lhl: praclilc", Ih,ll kad III lhi ... ,IJ\Cr ... e 1111(1.1\'1 1l1,1~ be dl"'l·IIIIlIII.lllll ~ 

Thi!> i ... why Il i~ II11(lDll,1Il110 look.tl lhc rc ... ulh III ,1 ~) ... ll·1II Jnlhc'l' Il· ... ulh llIll' 111.1\ 

tint.! c\idcnœ Ih,1l b,lIllcr:- \\llIdl .tre lIIl'qllll,lhk 1 III pc dl' Illdl\ldll,11 uppwlulIIl)' 

Thc!>c Ic ... ulh ,ln: lIy Iln IlIC,III ... conclU"'I\c C~IJCIll.I.· \11 II\Clillll)'. huI Ihl.') ,III.' ,Ill 

Cflccli\c "'Ign.tl Ih"l IUrlhcr c\.tmin,lllOll i ... W,II r,lI1ll'd III JI.'I CflllI Ill' whl'lhl.'l Ihl' 
di ... propllrllon.llcI~ IH.:g"II\l' IInp.lll h III 1.11I the II."UIt III IIlUlult.lhk' pl.ldlll.' ..... \IId 

Ihl:rl'lorc \.,111 ... lm Il.'llll'dl.d .llkIlIIOIl. 01 \\hl'llk'r Il 1 .... 1 IdlnlllHl ul .1 Illlll­
dbcrinllll.lllll) Il',,III\ ~,è 

ln her opllllon, l1nder-reprc~entati{)n ~crvc~ a~ a lIag to pDillt out arca~ whcrc 

discrimination exbb. Howevcr, ~hc was calltiou~ not 10 cquUh: lIJ1dcr-repre~t:l1tati()11 

with ùbcrimination a" appcar~ to he donc in the United Statc:-. 

ln Actioll TWl'{lil, the HUl11an Right~ Tribunal and the Suprclllc ('ourt 01 

Canada ùid Ilot replicate the appr()ach taken in Amem:an courh wbert: -.tati"tical 

parity becamc the rationale for Il11po-.ing affirmatlvc action. While it j-. tnlt: thal 111 

Action Travail. the 1 Itll1lUn Righh Trihunal rdcrrt:d 10 Ihe low pmportitlll ni kmak 

blue collar el11ployee~ in C.N.\ work force, and ewn la"hlond a n:lJIt:dy (Ill tllc 

basis of tho:-e :-tati"tic", ncverthclc-. ... the Tribunal made Il'" fi 11<.1 lJ1g of dl-.CI 1IlIIIJatlOll 

on the ba ... i" uf the cUlNlkrahlc c\'ldenœ ahullt cmpluylllClll practlcc" ,\11<.1 attltudc" 

at C.N. Similarly, the uIH.!cr-rcprc"cl1t:.ltioJ1 of WOIlJc:J1 III C.N '-, worl- placc dIt! Il()t 

figure promillcntly III Chief Ju~ticc Dick~on\ rca~()n" for uph()ldlllg tht: TrIbunal\ 

finding~ and orùer. Thcreforc, while the ~tatbtic ... on WOIlH:n at (·.N. l1Jay have 

signa)'~ù the pre~ellce of di~crimination, a-. ~llggc~tcd hy Judgl: Abd la, and whlle 

~uch ~tati!ltic~ have served a~ a benchmark for the affirmative action reml:dy, il i~ 

252 
Abe Ua. supra. note 5. al. pages 2 - 3 

reconmendatlon set out. on page 255 
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le!'.!'. clear what role tht;! ulluer-representation of WOI11cn p1ayeu in the Trihunal's 

fuctual finding that eN. wa.., engaging in di~crimination. 

De~pltc thc cautiOlI.., approach exhibitcd in the Report (~r the COI1lI1li.\SiOIl O/l 

ElJLltl/iIY in 1~'mjJl()yJ/ll!l/t anu in Actioll Travail towards the role of statistics in 

dcfining di..,crJlllination, the numbers approach ha.., been incorporated into the EEA. 

ln the EEA, ..,tati ... ucul panty play~ much greater role than that of a ~Ignal or 

indicator. Suh..,cction 4(11) render~ ~tati!\tical parity a specifie goal of the federal 

clIlploymcnt equity ... chellle: 

4. An employer ~lull, .. impkmenl employmcnl eqllily by 

(h) in~lIlllling ~lJch posillve polKlc,> and prc.lcllcc,> c.Ind maklOg ~uch rcason.tble 
accommodai ion a" will en,>ure 'h.11 pcr,>on,> in de<;ignaled group~ achie\'e a degrce of 
repre~l·nl.lti()n in Ihe \.trIOU'- po,-itlOn ... uf employmcnt with the employer that is at 
lea~1 plll(lllflion.llc III lhclr rcpre,enl.ltlOn 

(i) 

(II) 

III the \\'or" fmu:, or 

III tlllN; ,>cgnH:llh ni thc wmk lorœ lhat arc iuenliliabk by 
qll.llitïcc.llIOn, cliglhlhl~ or geogr.\phy .mu tmm whidl th\.! employer 
lll..ly rc.\,>onably be expeLtcd ln druw or promolt: cmployee.., 

Th~ langll~tgc of !-.ubscction 4(b) echoe!-. the Ajjmllwive ActioJl Training Mwwal 

which state~ that: "It ~hoLJld he remernbered that the long-term quantitative ohjective 

is rCprC!\elltallvene..,!\ of target-group participation in the workforce".2.'\\ Thi!\ 

as!-.oCÎation hetwcen di!\crimination and rcpre~entativcnes" i!\ quahtatively different 

l'rom the treatment of !\tatl..,tic~ as a tlag or ~ignal of ~y~temic dbcrimination. 

RcnJering rcprc..,entativene..,~ a ~peeific goal for achievement under the EEA fosters 

tht' be\ief that repre~entativenE;~s i!'. the solution to ~y~temic disel imination. 5uch 

a helid. in tllrn. call~e!\ one 10 focll~ attention on mea~lIre~ that increa~e 

2~3 
lElQ. al page 102 
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repre!.entatio(1 of minorities, and given lc!.!. attc.!l1tion to the c.!liminatioll of 

discriminatory employment practices, 

That impre!.!.ion b !.trcngthcncd by the lh:grcc of attention that thc EEA pay!\ 

10 the achievement of representativeness, a~ comparcd to the attention given (() thl' 

elimination of !.y!.tcmic di~cril11illatory harrier~. While tht' languagc of ~eclion -1 

does not give prefercnce t\) ~ubsection (b) ()ver ~lIb!"lCCtiOIl (a), that prèll'rclll'c.! !"Il'cm ... 

to be home out by the remuining ~ection~ ot the EE..t whid\ \In: dC\'otcd tl) matlcl'" 

concerning the achicvclllcnt of a rcprc~e!ltati\'e work force. Section:' in ... tnlch 

employer~ 10 prepare a plan of goah and a timctablc 1'01 il11ple1l1l:Illing lhme goab. 

Section 6 require!'l cmployer!'l to file unnllal rep()rt~ dcaling \Vith the dcgrec ut 

representation of minority group!'l in the variou!'l occupational caleg()[ ic~ a/lll !'I.t1ary 

range!.. ln addition, cl11ployer~ arc to rcpmt on thl' dcgrce of repre ... cntation 01 

minority group'" among thc cmployees that are hircd, pronlOtcd, alld tcrminated. 

By contra~t, nothing mm.: i!. ~aiJ in the Act conccrning the goal of !"IlIb~cl'ti()1I ~(a), 

namely, the elil11l11utio!1 of di'lcrIminatory barricr~. 

Thc ~all1e i~ truc of the Elllp/O)'l11l'111 El/Iii/y AI/Il/w! Re/}()f( prOllllced hy the 

Canadian Department of Employm\.!nt and Immigration. Thc R('/wl1 I~ t!ol\linatcd 

The language of that analy~i~ haib ~ucœ ... ~ whcre the reprc ... entatlOll of the 

de!.ignateJ group!'. incrt.'H!'Ie:.. That pattern j!. repeated in the Departlllent of 

Employrnent Emp/o)'l1lellf El/uicy; Guide fur El1Ip[oyet:\'. The Gliule ill~trllct~ 

employer~ to achieve a "repre~entative labour force", That mcans a lahour force 

that: 

.. , rd1ccl~ the ~lcmogr"phic c()mp\l~illOn ul the exlcrn,11 work fon:e, Ih,11 1"', whcn Il 

conlaill~ roughly Ihe !>Jme proportions of woml:n, vi ... ible nlllHlnlle ... , abungill,1I people\ 
and per1>oll1> wllh ùl ... .Jbiiilie:-. in c.Jdl occupation ..t ... ..trc knowil 10 he .tv,lIl,tllle III Ihe 
eXlernal wurk force, el\her by rca<,on of IIll:ir ~klll ... , qualilicaIIOIl\, union mcm!Jcr<,hip, 
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liccn'c~, pcrmih or olhcr bond lillc occupational rcqll1rcll1cnl, or hy lhclr gwgr.l[1hic 
aCll':~~lbiltly 10 lhc cmploycr l.'>I 

The halanœ of the Guide i~ oevotco to explaining how an employer ~houlo go ahout 

collecting data, ucvcloping a plan, and monitoring it~ implementation. Throughout 

this cxplanation, the Guide focuses exclusivcly on the representation of the w(}rk 

force. 

Employmcnt Practiœs and Di\l'riminatory Altitudes 

Whilc a /epre~ell1ati\'e \Vork force can he a legitimate goal of a government 

policy, it ~hol1ld Ilot he confu..,ed \VIth or taken to he ~ynonym()u~ with the goal of 

diminating cmploYlllcnt di..,cnllllllatioll. A COfllmon ;'HJage hollb that treatlng a 

~ylllpt()111 1.., Ilot /1Cœ..,,,anly a cure lor the aliment. Sirnilarly, mea!'-ure.., oe~igned 10 

achicvc a repre~cntative work force are not nece~~arily a rcmedy for employment 

dj~cri mination. Indeed, mmt of thŒe measure.., focll~ lIpon increasing the 

repre~cntatilln of l11inoritie~ in the work place instead of con~idering or dealing with 

the call"'c~ of cmploymcnt di..,crimination. 

Employe/'" ..,eekll1g 10 II1Crea..,(" the repre~entation of minonty grollp~ in their 

work pla<.'c Illay addn.~"''' dl"cnminatory practice~ to the extent that tho~e practices 

have an impact 011 the 11111llber of min()ritie~ rccrllited or promoted. However, white 

SO!11C cmployt'r~ may make ~llch adju~tment~, it i~ pos~ible that other~ ~eek to 

incrca~c the repre~cntation of ll1inorItie~ ~olcly by implementlllg a ~chedule of hiring 

and promotion goal~ or qllo~a~. SlIch mea~ure~ ~erve the objective of increa~ing the 

Dl!p,ULOIl!nL of Employm"IlL and IlTlIllgraLIon EmploymenL Egul Ly A GUIde for Employers. supra. 
,,,:>le 21~. al page 10 
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representation of minorities, but they do not addre!'.s dirèctly tht! r~strictiw practiœ)\ 

that caused the representative deficiency in the fir!'.t place. l'hus it is cnllccivabll.! 

that through the u!'>e of quota!'> an employer would bt.! ahk to achil.!w tht.! ohJcctlvc 

of section 4(h) of the EEA and be con~idered to have attalllt.!d the goal of 
~ 

employment equity, without having made significant inroads into l'er~i~tt.!nt re~trictiw 

practices. 

In the United States, employers took advantage of the dichotomy bt.!twel.!l1 

achieving a repre!'>entative work force and removing di!'>criminatory harrier~. 

Restrictive employment practice!'. were protccted by the "bottorn-line" dcfence whcn 

an employer cou Id !-.how that the practice adver~cly affected les!'> lhan twenty per 

cent of the designated group. Thus, as long as an employer cun achicve such 

approximate rcpre~entativeness, it would not matl~r whethcr il engage!'> in 

discriminatory conduct. In COllnecticllt v. Teal, a Connecticut ~tutc agl.!llcy reqlllred 

candidate!'. for supervi!'>ory po!'.itions to pas!'> a wriltcn te~t which di~prop()rti()nately 

excluded hlack employee!,>.m ln order to pre!'.erve a œrt~lIfi repre!'.t.!ntatiwnt.!~~. the 

agency promoted twenty-three per cent of the blach who pa!'>~ed tilt.! te"t, wherea!'> 

it promoted only fourteen per cent of the white!'.. The agency rclied upon the 

bottom-line defence as many employers had do ne bcfore il. Ilowl:ver, the United 

States Slipreme Court invalidated the bottom-line defence. The test it!'>elf had to 

he reviewed for its discriminatory impact. Illcrea!'>ing the repre!'>cntation of 

minorjtie~ in the work place Î!'> no sllh!'>titlltion for eliminating the practices that 

restrict employment opportllnitie~ for minoritie!-l and lead to thcir undcr­

representation. 

255 
The bot.t.om-llne defence was reJ"cr..ed by t.he Unlt.ed St.dtes SUI'L"fII" Cuuct 111 CUlln"Çt..l~"t '{ 

102 S,Ct 2525 (1982) 
TIlUl, 
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That b not to ~ay that mea~ures designed to increase the representation of 

minoritie~ in the work place are wrong or incffective. ln Action Travail, Chief 

Ju~ticc Dickl,on gave considerable credit to ~uch mea~ure~ because they help 

ovcrcome di~cnminatory attitudes in the work place and inhibitions among the , 

minoritie~:'-~I, ln addition, the influx of minorities creates a "critical mass" that may 

break the "continlling cycle of systemic discrimination".2.~7 However, while ACtiOil 

Travail at the Ievel of the Sllpreme Court of Canada, concentrateu upon the ~pecial 

temporaray mea~,urc~ for if1crca~ing the representation of women in blue collar jobs 

at CN., one l11u~t Ilot Ime sight of the eight permanent measures that the Human 

Righb Tribunal orJereu which were designed to neutralize discriminatory policies 

and practice~.25H Those measures included restricting the use of the Bennett and 

mechanical aptitude test~, abandoning the physical strength tests for women, 

discontinuing the welding experience requirement for ail entry level positions, 

increa~ing the db~eminati()n of information to the general public, and improving the 

procedure~ involveJ in receiving and interviewing candidate~ for employment. The 

imposition of the hiring quota would not have accomplished any of those permanent 

change~ ,)rdcred by the Human Righb Tribunal. And yet, the impugned practice~ 

and policie~ at CN. that arc addres~ed by the permanent sectioni of the Tribunal's 

order were re~ponl,ible in the fir~t place for the under-repre~ention of women in 

blue-collaI' job~. Indeed, ~uhsection 4(a) of the EEA calb for the elimll1ation of 

discriminatory practices and policie~. While the achieving representativeness under 

subscction 4(11) may contribute to the reduction of employment discrimination, the 

elimination of di~criminatory practices under subsection 4(a) should not be 

256 
(19871 1 S CR, at page 1143 

~57 
(19871 1 S CR, at page 1144 

258 
(1984) 5 C H R R D/2327, at page D/2414-5 
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overlooked in the shadow of the faulty as~umpti\>n that rcprc~e!1tativcne~ .... 

constitutes a solution to employment discrimination. 

While employment practiccs are contemplatcd hy the currcnt cmploymcnt 

equity scheme to sorne degree, discrirninatory attitudes are ail but ignoreu. Chid 

Justice Dick!lon recognized the role of discriminatory attitllues in Actiol1 Jhll'lIil. Ile 

CÎted the Bo)'Ie/Kirkl1ulII Report which, in addition to pointing to pl.!r~onnel p()licie~ 

and procedures, placed con .... iderable blame for discrimination against wumen at C.N. 

on prevailing negative attitudes: 

Our inLl:rvlCw'i reveakù a ùi~lurbing dcgrce of ncg,llivc ,IUÏ\lIÙC'" H: ... ul\ing, ill ohVIllU\ 

discriminatory behaviour .... Until Ihe negativc environllleni Ih.lt th~\e aUitlldc:-. creale 
is improveù, cqual OpportllI1Ï\V for W(ll11en will never OCCllL l

'" 

After qlloting that pa ........ age, Chief Justice Oichon went on ln hi .... jllugmcllt to 

irnplicate attitudes uirectly in the problem of di .... cn:nination: 

. .. systemic ùiscriminalion in an employmcnt conlexl i ... di ... criminallOll Ihal re~lIll\ Iwm 
the simple operation of cstabli~hed procedurc\ of n:cruitml!nt, hirillg and promotion, 
none of which i; necc!>!>anly de~igned to promole di!>crIIllill.ttion The dl\l'I illl lIl.tt 1011 

is thcn rcinforccd by thc very exclu~illl1 of the dl!>.tdv,lIIl,tged glOUp hel'lll\C the 
exclu!>ion fo!>ler!> lhe bdid, bulh wilhill and olll..,ide the group, th,tt Ihe cxclu!-'llIl1 1.., 

the rc~ult of "natural" lorœ ... , flJf ex,\lllpk, Ih.11 wornen "jll\l (,m'l do lhl! Job" .. Tu 
combat !>ystcmic di..,crimlllation, it is c!><,cntial to creale a climale 111 whÎlh !Jolh 
m;galivc auit udc!> C,1Il he lhalkngl!d and di\collraged 2,Il 

The attitudinal dimen~i()n of discrimination i~ multi-faceted. On one hand. 

discriminatory attitllde!l give ri .... e to restrictive practicc~. On the other hand, 

restrictive patterns of condllct nurture dbcriminatory attitude..... Chief JlI~tice 

Dickson deaIt with second aspect of the attituuinal dimcn .... ion. The C.N. 

employment practice .... that were impIicated had a tendcncy 10 kccp the numhcr of 

259 
[1987J 1 s CR, at page 1119 

260 
[1987J l S.C.R., at page 1139. The Cha! Justice repeated that pOlOt on page 1143 
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female employee~ low. The ab~ence of women from the work place, in turn, 

eogendered alld reinforced the traditional stereo-types of women that maintains that 

they canoot perform physically demanding labour intensive work in sectors of heavy 

indu~try. That ~tcreo-type is detrimental to the opportunity of women to seek 

employrnent at eN. becuuse it discourage~ eN. personnel managers from hiring 

wornen for "nol1-traditional" positions. 

Tho~e atlitllde~ are associated with paternalbm as opposed 10 hatred or 

bigotry.2111 The Chief Jll~tice reasoned that those attitudes rnay be elirninated by the 

example of wOll1en who are able to perform the type of work required on the job 

at eN: 

... if wOIi.en arc !>ecn 10 be doing Ihe job of "brakeman" or heavy cleaner or signaller 
al Canadian N.llional, il i ... no longer possible to sec womcn as capable of fn!tilling 
only cerl:un lraditlOnal lKcupatlOnal role... il wlil become more and more difficult 10 

ahcribc char.lcteri ... tIC ... to .ln individual by rdercl1Cl': 10 the ~tcn;olyplcal characlcrislic~ 
ahcnbcù 10 .111 w0ll1cn,""2 

The numerical remedie~ lI~ed to increa~e the representation of women at C.N. were 

expected to disrnantle the paternalistic attitudes that ~upport sorne restrictive 

emplo)'l11ent practices, hy challenging the stereotype~ that certain jobs can only be 

performed by men. 

Howcver, it i~ not certain that an increa~e in the repre~entativene~s of wornen 

will by itself unsaddle traditional gender stereo-types. P~ychological studies have 

shown that stereotypes tend to reinforce themselves even when the stereotype is 

itsclf incorrect. The behaviour of a minority group that a stereotype portrays in an 

lIpfavourable fashion will often be viewed 1 l ,'ferently from the same behaviour of 

261 
Se .. I\tlnerdlly. Task Force on Barners Ta Women ln the Publlc ServIce, supra, note 175, chapt.er 

262 
[1987) 1 S CR. at page 1144 
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a majority group.2M Also, those with stereotypcd visiol1~ of idclltifiabh: group~ will 

tend to remcmber evidence which confirms the stcrcotypc~ and fOiget cvillcnœ ln 

the contrary.1'" Once a di~crimil1atory practicc,,' i~ in plaœ. it will tend to Icaffirm 

the belief~ that gave rise to it. Those practice~ lI~lIally dcrive tWill a bdicf about 

the relative ~kill levels of various groups. Given the grcater dillkllity to ~lIccced. 

members of ~()me groups will lack the incentive 10 Împrove thcl1l~clvc~. Thll~. CVCII 

if the belie[Ij about a group's aptitude were inaccurate to ~tart \Vith, tho:-.c bdicf~ 

may be confirmed hy the greater improvemellt among the group for whOJ11 it i~ 

easier to excel.M 

There i~ another problem \Vith f.tiling 10 addre,,~ thc attitudinal dimcl1~ioll of 

discrimination directly. Sorne discriminatory attituùc~, ~lIch a~ tho~e a~~ociated \Vith 

outright prejudice, lie beyond the reach of l1umerical rcmcdic~ of tllc typc 

sanctioned inActioll Tial'ail. The lJovle/Kirkl1l{l1/ RepOlt providcd a li~t ot COllllllCllh 

which exemplified thŒe attitlldc~,1'{, It is argllcd that CWI1 though thmc prcJlIdiclal 

attitudes may persbt. a quota will bury their ct'fcct: 

263 

Ta lhe eXlenl lhal !'ollle 1IllenllOll,tI discrimin,llion may ht: prt: ... elll, lor t:>'dlllplt: in Ihe 
case of ,l forcm"n who conlrols luring and who !-.imply doc::. nol w,lIlI Wlll\\Cn 111 Ihc 

See senerally B L Duncan, "Dlfferentlal Soclal Perceptlon and Attnbution ot Int.(jq~lutll' 
Violence Testlng the Lower Llmlts of Stereotyplng of Black~", (1976) 34 Journal of Penon,dllY ,u,d SOLlal 
Psvchology 590, H A Sagar anJ J W SchoCleld, "RaCIal Behavlour Cu es ln Blac~r,," j S P"rLl'ptl"',~ 
orAffiblguously A8gresslve Acts', (1980) 39 Journal of PI!rsonallty a .. d SocIal PSYc!lOloI\Y 590 

264 
See !lenerally M Rothbart, M Evans and S Fulero, "Rec"ll for CUIlIll mlll!\ f.VtJlI!.~ MUlfl',' y 

Processes and the Malntendnce of Soclal Stereotypes", (1979), 1') Journal uf El'ppnIULllt,,1 !ooel,d h,ycholu!l.Y 34J, 
W G Stephan and D Ro".enfleld. 'RaClai and Ethnlc St.ereotypes", ln A G Mlllu, ad . III th.., f.ye of th.., !l,:){old"l 
(New York Praeger, 1982) 92 

265 
J G MacIntosh, "Employment Ulscnmlllation An Economie P"'SPPLtlVP , lé! OttdW,' [dW l'~VII'w Il',, 

at page 286 

266 
[1987 J 1 S CR, at page 1120 The followlng 15 CI sampl1ng of SOm" (JI th" ,·x",,,,,l.·, 'WUnlf!ll 

are generally dlsrupt.lve to the work-forco", "The best Jobs for wurnen are cO<lch cleallf!r~ - Thdt.'S b"LOlllj ""t,,,,, 
to them", "One blg problem addlng women to traIn crews would be pollcln!', the morals III lhe c.lbo05el>. WOII'''11 
have no drlve, no ambltlon, no llllt.latlVO". 'A wornan c"n't cornblne a Cdr",,! and famlly !"~I'OllSlbllltl,,~', 't1y 
department. 15 all male - they don' t wall!. d WOmdn 51100p1ng around'. RallroaduI8 1" d rnd'" ~ ~I,ort ther,,' 6 li<) 

room for women" , "lJnle~s r'rn forced, r won't tak~ a woman" 
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unit, d manùatory (;l11ploym(;nt equity scheme places women in lhe unil dc!>pile Ihe 
db(;rÎnlll1:tlory IIllenl of Ihe fNeman. Hi" batllc is IO~1.1/,7 

Unfortunately, forcman\ hattle is Ilot lo~t. He and other male employee!-. can 

continue to make life difficult for the women who get jobs at CN. In fact, the 

evidence in Actio/l Travail ~howed that to be the case. The thirteen women who 

testificd bcfore thc Tribunal told stories about the continued problem~ and barriers 

that they faœd whilc on the job.2t
o/! This b not a phenomenon unique to CN. 

Mo~t womcn in any p()~ition that is not con~idered traditional for them encounter 

negative attitllde~ and a gcncrally hostile atmosphere. 

Womcn will find it more difficult to praye their worth because they are 

under con~tant cl()~e ~crl1tiny, leaving little room for mistake!-..2W The pressure to 

out-perform their male COllnterpart~ tends to be especially heavy on those women 

who acquired thcir po~itions with the aid of an affirmative action program, because 

they are perceived a~ unde~erving of their position.l7O In out-performing her male 

c()hort~, a woman rbb cnraging them. They, in tu fil, may try to hllmiliate her and 

scek to devaille her work to maintain theÎr attitude of superiority, or at least to 

provc that ~hc got her pmition not becau~e of me rit, but because of special 

preference. Storie~ of that type of treatment abound.l7I Those types of pressures 

267 
(198/1 l S C R nt page 1143 

268 
[19871 1 S C R at page 1123 

269 
~enernl1y, Llnda Greene "Equal Employment Opportulllty Law Twenty Years After the ~ 

%f~ of 1964 Prospects for the ReallzatlOn of Equallty ln Employment" , 18 Suffolk Unlverslty Law ReVlew 

270 
l2ee !\~IWl a 11y, Maclntosh, supra, note 265, at pagE' 288 

271 
Se" !\elh.!lill1y, SylVia Law, "'Gll1s Can't Be Plumbers' - Afflrmntlve Actlon for Women ln 

Const.ruct.1on Btlyonù Guais dl1d Quotas, Eva Kracow, 'Wlllstles Wlllle You Hork" , 6 15 Montreal Mlrror 5, October 
4, 1990 St.t!phillllt! M Hlldman IntegratIon ln the 1980' s The Dream of Dlversl ty and the Cycle of Excluslon", 
64 Tulnna Law R<>vlew 1625 On Mareh 8th, 1990, the Canadlan Broadcastlllg CorporatIon program Ideas ran a story 
un women t ry ln!', to milke'l t ln non- tradl tlonal Jobs "Journey of Women", wn tten by Kate Bralcr--
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are as mucb a barder to women and the I11cmbers of other minority grollp~ a~ thl.! 

employment practices that restrict their chanc~~ of being hircd nr plO\lmtctl, 

In Jmzzen v. Plat y Emelprises LM., the Suprcmc COllrt of Canada rC~:llgl1ized 

the effect of sexbt attitudes and canduct on the cmploymcnl of wOlllcn.m l'hl' 

Court ruled that sexual harassment is discrimination because it detrimentally affe<:t~ 

the work environment and leads to adver~e con~eqllences. Chief Jll~til'C Dkbon 

characterized sexual harassment as both a practice and an attitude that l'()n~titulC 

a barrier to the employment of women: 

Th~ ~!..!xu,tl h,lr.I ...... mcnl lh!..! appdlanl !'>ullcrd lib lh~ ddiniliol\ ni 'o~X dl'ol..omin.llllll\ 
offered earlier: "practiœ,> or dltilllde~ which h,lV!: lhe db:l III Illnitil1!:', the Cllllditi(ll1~ 
of cmplllymcnL of. Of Lhe !..!mplllym!..!llt opportunilic,> d\"lil.lhk LlI, cmplllyel· ... llll Ihe 
b . fi' 1 1 .1" 271 aSls (J a C IJraclcn:-.IIC f!..! dl!..!l 10 gcnu!..!r , 

The Task Force on Barri~r~ to Women in the Public Service found that thc atlitudc!\ 

and belief!> of manager!> and ~llpervisor~ were the main barrier to promotion ami 

advancement.m 

A ~cheme that focusses lIpon incleasing the repn:!>cntation or Il1inoritic!\ in 

the work place may allow major atti!'ldinal harriers to pcrsi~t unabated. ft may be 

argued that legal scheme~ should concentratc ()n changing bchaviour rather than 

attitudes, hecause behaviour can be legislated through the imp<l'.,ition of qllota~ and 

other obligation~. But can that bchaviour he cnforccd dfe~tivcly or dficicntly? 

ln fact, it i~ equally argllable that quotas and goal.., cxacerbatc prejlldldal attitudc!\ 

and engender resentment among employees al1l.1 employer!>.. Unie..,.., ~lIch I11ca~urc~ 

aimed at changing behaviour are accompanied by othcr I11Ca~lIre~ de~igl1cd 10 rc-

272 
Janzen v Plat y Enterprlses, (1989) 1 S C R 12~2 

273 
[1989) 1 S C R 1252, at page 1290 

274 
Task Force on Sarrlers to Women ln the Publlc Servlce. supra, noLe 175, aL l'''ge ~3 
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educate employers and employees and make them willing partners in the quest for 

employment equity, then the altempt to change behaviour through legislative edicts 

will mect con~iderable resbtance. If the attitudinal dimension i!-. not addre~sed 

directly, then ~trides to increa~e the representation of minorities either through 

numerical rCl11edie~ alone, or through combincd effort of numerical remedics and 

the eliminatiol1 of restrictive practices is hounLl to fail 10 achieve a long term 

solution to cmployment discrimination. 
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Part 2, Section B 

Employment Equity and Regulatory Action 

The absence of the attituùinal ùimcn~joll l'rom the employment ct)uity 

agenda, anù the cun,ory attention paid to the elimination of re-.u ic\iw practÏl'c" 

within the framework of the EEA, prol11pt~ one to rc-wn ... idcr the Illctho<.! and ~L'ope 

of the cmploYl11ent equity ~chelllc. A~ alreaùy pointeJ out, currcntly. the kdelal 

employment eqUlty ~ehel11e appear~ to conœntratc 01, Il1crea~lIlg the rcprc~entalloll 

of minorities 111 the work place. Approaching employmcnt equity a~ a matter of 

representativene~~ a~"'Llme~ that there b a ''(:orrect proportion" for each de~ignah:d 

group. The work place ~houlJ then be diviùeù into "piccc" of pic" whlch w(luld thell 

be allotted to eaeh de~ignated group according to their proportion in the local 

population. It follows ~hat each group\ "piece of pic" l'an bc IILJll1crically 

determineù so that an employer has a stanùarù by which to mca~urc the progrc~~ 

and success of a employment equity plan. 

Even thollgh it i~ lInclear whether the HUIllLln Right~ Tribullal in Ac/ioll 

Travail espollseù the nllmber~ approach, the remedy fa~hioneù in that ca~c retkch 

the type of orùer~ that I11lght follow trom tlm type of rea..,oIlÎIIg. SII1C1.: at the time 

of the hearing berore the Federal Tribunal wOlllcn held tlmtccn l'cr cent of hille­

cailar jobs nation-wiùe, the remeùy lI~ed that as a bcnchmar\.. for \cttillg the quota. 

What IS the rationale for choo~ing the national rcpre~entati()11 of WOlllel1 111 bille­

collar jobs a~ a mea~uring stick, a~ oppmeù 10 their rcpre~entation in the work force 
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gcncrally?m Often the proportion of women in any givcn population change!' over 

lime. Thu~ the meu~uring ~tandard i~ u moving lurget. Moreovcr, it i~ ~omewhut 

dubiou~ 10 look towan.b the thirteen per cent figurc a!' a mca~uring standard for 

cmploymcnt cquity when that figure ibelf muy be a reflection of a discriminatory 

practice~ and attitllde~ natiol1-wide. 

Attcmpting lo detcrmÎne the correct representatÎon of the work place rai~es 

a collateral problcm. Why do only women, visible minoritie~, native~, and the 

dbuhled dc~crvc a picce of the pic? Thme who favour the number~ approach must 

ju~tÎry why only tho..,e four categorie~ are relevant to the vision of a discrimination­

frec "ociety. Ciivcn the loglc of ~tuti~tical parity, why ~hould not other ethnie group~, 

~hort per"ol1~. or per~()I1~ of particular religioll~ denominati()n~ he apportioncd a 

"hare of the workplaœ'! When one con"ider~ that the numhers approach es~entia\ly 

Mlh!-ttitlltc~ the goal of a repre~entative work fOlce a~ a proxy for the goal of 

climinating di~cril11l11atory harner~ 10 employmcnt opportunity, then tho~e que~,tion~ 

100111 large. The lI1uhility to an~wer those que!-ttion'-t adequately ~hould dumpen the 

ellthu~ia~m for ~trivll1g towarù~ repre~entativene~s a~ a goal in it~elf. It shoulù also 

.-abe ~ome COllccrn ahollt relying ~o exclusively upon numerical ~olutions.27t' 

The~e ÙOllbb do Ilot attach to the removal of dbcriminatorj attitudes and 

r~strictiv~ practice~. Th~ eliminatlOll of those barrier~ is bounLl to benefit any 

pl!rSOI1 who ~lIffer~ a~ a re~1I1t of ~ystemic discrimination rcgardles~ of which group 

that per~oll bdong~ to. lt \Vould not he nece~sary to determine the proper 

275 
At. Lh .. t lIn~ of the hearlng. women represent.ed 40 7 per cent. of t.he t.oLal Canadlan labour force. 

{1981 J 1 S CR, at. page 1123 1oday, that. flguu, has lncreabed ta 44 per cent. Department of Employment and 
11111111'01 <lt.10n, Fmploym .. nl ~'lIUlty Act, Anntl"l Report 1990. al. page 28 

276 
Se" tI",,,,r,,lly Canathan Human Rlght.s Conrnlssl0n, Annual Report, 1989. and Annual Report., 1990 

The 1989 RI'b'o, t noteJ t h,1t employmtmt equi ty planillng must proceed as an 1nlegral part of human resotlrces 
nl"lhlgemtlllt, th.ll II 15 lIut ,1 1I11I1Ù'alS go.lJne. at pdge J7 The 1990 B!port notes that "Il. takes no mathemat.lcal 
gonlus Le> 11l.,11ze th.lt "ven t.he smo111est. lmprovement for a glven group 1S an amalgam of many factors changes 
ln t.he w,w d"t ... ure cullect~d 01 present.ed. for lnstance, or t.he st.atlstlcal averaglng of dlscrepancles between 
occupatlLlII,ü S .. ,LOIS e>r levets. or slmplv the net results of varylng hIrlng and flnng rates" al. page 43 
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repre~entati()n~ of chmen groups, hecau~e the rClllo\'al of harril'r:-. b 1101 plcdic:ltcd 

llpon sllch ci.llcLllation~. ln the cn~lling frccool11 10 pur:--ut' clllploylllt'nt, the 

composition of the work place \vOlJld reflert Ihc prefcrencc:-. and IlldiJ1atioll ... of Ihl' 

work force. Il may he helpful to comidcr the lkgrcc of rl'l>lc..,\.'lltatioll 01 thl' 

designated grollp~ for the pl1rpo~c of id\.!l1tifying prohkll1atÏl.' ;11 ca~ alld t()cll~illg 

attention. However, it ~hollid 110t ncœ~~arily follm\! that the glOlIp" W!JO:-'l' ~tatl~til'''' 

as~bt in f1agging discriminatory attitudes, praclicc ... , and policlt'~ arl' thc only onl.''' 

that are suffering adver~e cffccts. Silllilarly, il ~hl,lIld not he a ...... ul11ed that a Il.'llIcdy 

designed to incrca~e the reprc~enlativene~~ of tlm"e grotlp~ will aho reheV!: othl'r 

individuab l'rom the effcct~ of di~cril1lil1ati(\l1. 

The lInan ... wered qllc~tion i ... how ~hollid the el11ploymcllt cqllity "cheille he 

changed or adjll"lted in order to treat the di~ea,c, a~ oppo~ed to "oothing the 

symptoms. ln other worcb, ho\\' l'an the ~l'hel1le give more practlcal ell1pha"'l'" tll tlle 

goal of eliminating th\;! barrier~ that arc cngcllllcred in ul ... cnmilluwry attitude, and 

restrictive practice~'? Currently, a Parliamcntary COll1lllittee i.., l'Olllllll'tlllg the III ... t 

review of th\! Emp/oy/1u!/ll E(/lllly AC!. lt wtll coll ... ilkr whdher or Ilot to alll<..!lId the 

Act, along with varioll~ propo~ab for expanding the current "che me. 

In its Ia~t ~everal AI/Illial Report.\, the Calladian IllIman Rlght ... ('olJJl11i ...... ion 

has been advocating a great\!r role for it~clf in the cnforl'ement of the I:·J~A. In 

particular, it propo~ed that the Commi~sion he granted a formai mandate LInder the 

EEA ta target, inve~tigate, and pllr~lIe el1lpl()yer~ will) engage in ... y ... tcllIil' 

discrimination. While well-~uited 10 lical with individuul incidt.=nt" 01 dÎ',criminallllll, 

the current complaint~ ~y~tem ha~ limitation ... in dealing with ~y"ltemic di",cfll1lination. 

The Commission is entitled to initiale a complulI1t, but lI~lIally lal'k" the rea~onablc: 

grounds nece~sary to launch an inve~tigation. Thll~ it mLl~t wait for an aggrievcd 
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party 10 file a complaint. If a particular harrier is ~ubtle, it may he that no 

individual i~ COn~ci()ll~ of it~ adver~e effect. 

Currcntly, therr i" a ùebate over whether the ~tati~ticalllnder-representation 

of llIinoflti~" <.:on..,titutè.., rèa..,onahle ground~ for initiating a complaint. Il was noted 

that the 1:'/:'/1 oblige ... eJllployer~ to aehlcve "tatbtical parity, but provide~ no 

<luthority to the COl11ll1i"..,ioll to pro~ecl1te an employer that faib to do ~o. The 

Canaùian Iluman RighI'> Commi~~ion mll~t therefore rely upon It~ exi~ting 

juri~di(ti()n LInder the ClIJll/(!iall /lUI1/111/ Right,\ Act for authority tu enforce 

cmployment cql1ity ~tallllafl!.... While the C01l1mi"",ion ha~ the authority to initiale 

it~ own inw"llgatloll and cOl11plaint, it appear~ that in order 10 do ~o llnder ~ectiun 

10, the C01ll1l1i,,~ion 1l1u..,t fll1l! a policy, practiœ, or agreement which ha~ the intent 

or cHeet of redl1cing cmployl11enl opportllnitie~,m Section 10 doc~ not appear to 

fault an employer for mal/1taining a work force that doc~ not reflect the make-llp 

of thc federal labour market or lor failing to fliifill any other ohligations under the 

EEA. 

Ilad the pro~eClItlon of CN, in Actioll Travail relied eXc\ll~ively upon the 

lIndcr-repn,~"el1tation ot \HHnen, then there \vl,"ld have been le~~ doubt that the 

COl11mi.,~ion could rely exL'lu!-'ively upon the ~tati~tic~ gathered throllgh the annllal 

reporting requirelllent., under the EEA to initiate a wmplal/1t III ca~e~ where there 

wa~ a ~ignificant "tati~tical 1I11baiance in the compmition of an employer's work 

force, The authoflty of the COll1Il1i~~ion 10 i/1ltiate and pro~ecute a cOI11plaint on 

the ba:-.i~ of ~tati~l1c~ alone i., currently bcing challenged by Bell Canada in a long 

and draw/l-out ca.,e, While the Iltllllan Rlghb Comll1l~..,ion clalln~ that ~tati~tical 

nI 
10 It lS a dlscrlmllHltory practHe for an employer, employee olganlzatlon or organizatlon 

of empluyers, (d) ta ~~Ldbllsh 01 p~r~ue a polley or practlce, or (b) ta enter tnLo an agr~ement affectlng 
l'ecillitmont, IOrerlul. hlllllg, promotion, trainIng, apprentlce<;hlp, transier or any other matter relal.lng ta 
ellll'll1yment or prospect Ive elllployment, that depnves or tends to depu'Ie an Indlvldllal or class of lndlvlduals 
of any ~mploYm .. nt Oppoltunltles on d plolllbited ground of discrimination 
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data fulfills the "reasonahle grounds" ~tal1dard, that b~ue ha~ yet tu he addre~~l.!d hy 

any court Ot tribunal. Indeed, the Commission itsc1r ha::. cxpre~~cd conccrns over 

the lack of u c1eur mandate, and requeslcd Icgislativc clarification: 

If the Cunadian Hum.1Il Riglll~ ('mnmi~ ... ion b 10 h.\Vl: Ihl' Innl ... ln lIe.11 wilh ... y~ICIllIl' 
barrier" in a compn:lll:n"ive way, Clln"lller.tlion lIlu ... 1 .1I\lI he gi\'l:n lu .Ippl(l(l11.11c 
change~ that will rl:cogl1l/e il~ ,lIl1horily to inlliale .1 rl:\ICW 01 .1\1011 III Cn\lIll' Ih.11 
employer!> are 1Il comph.\I1ce wilh lhe Human Rlghh Ad, and ,lIlow il 10 ,1(lplll\e .1 
rcsulling pl.1Il .lnJ gi"e .l ...... ur,lIlce!. lhal m.llter!. dc.dl wilh III Ih.ll pl.1II will Illll, IInk\:, 

circum ... wnccs change, collstiLutl.: Lhl.: b.\si ... lor ,\ COlllp\.\Int under Ihe Act :Ik 

The Commb~ion i!-. ~en~itive to criticbm of it~ activitie~, and has admittcd that ~OI11C 

feel il goe~ abOlit ib ta~k too zealollsly.27" 

Great Britain ha~ attempted to render its human right~ agel1clc~ more 

effective by giving them the power tu Iaunch gencl al ~tratcgic invc~tigatilln~ ill 

addition to hundling individuul complaint~. Both the C()l11ll1i~~ioll for Racial 

Equality (CRE) and the Equal Opportllnitic~ COlllllli~~ion (EDe) were granted the 

The"e power to carry out formai inve~tigation~ on thcir own initiative.lNI 

investigation~ could target the activities of a particlilar person or inùll~try with or 

withollt an allegalIon of di~criminution. lJpon lïnding an unlawflll act of 

discrimination, the Comll1i,,~ion~ were :.lllthorized 10 i ...... llC non-dl~crimination notice .... 

The~e formai invc~tigation~ are con~idered Illore important tlJan the le ... olutiol1 of 

indivdual cOl11plaint" hccall~e it wa~ thought that they would be ahle to c.Ieal with 

perva~ive pr:.lctice~ that werê practiced as the norl11 of doing hll~ine,,~.lXI 
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ln practicc, the~c formaI IOvestigation~ came llndcr considerable attack [rom 

both the judiciary and the priv<.lte ~ector. Like the Canadian I3roadcasting 

Corporation and Bell Canada, Briti~h companies re~ented general inve~tigatiom into 

thcir at'fair.... The judiciary, on the other hand, \Vere llncomfortable \Vith the 

admini~tratIve ~chel1lc that ~LJml11arily dealt \Vith what appeared to be 4ua~i-cflI11inal 

mattcr~, an area Icft traditionally 10 the COllrt~. The Coml11is~ion~' ability to choo~e 

it~ targct and tllLl ... to attach a ~tigma appeared arhitrary. And yet, the ability to 

choosc a targct for a formaI illve~tigation was crucial to the ~llcces~flll prosecution 

of di~crimillation given the limited re~ollrce~ on one hand and, on the other, the 

i/ldu~try-widc nature of the di~crimination. The proper choice of target~ would 

enablc the COl1lnm~ion~ to achieve a considerable degree of exposure, and 

publicity.2h} Thl~ i ... precl"cly the ~trategy pur~Lled hy the EEOC in the Umted 

Statc~, whcrc the threat of litigation "pcr:-.uuded" muny ell1ployer~ to pursue 

affirmative action voluntarily. The Briti~h courh expre~~ed their di~plea~ure hy 

re~tricttng the C()Il1J11I~ ... i{)I1"" ability to luunch and purSllC thcir formaI illve~tigati()Il~. 

Canadlun court ... may Ilot be il! di~pŒed to formaI inve~tigutlOns by the 

Canadian Iltllnan Rlghb Commi~~ion, ~o long a~ ~uch inve!-.tigation~ are explicitly 

mundatcd by Iegl~lati()ll. 1 Itllnan right~ code~ enjoy an elevated ~tatLI~ under the 

wing of the Chartel. III addition, the Supreme Court of Canada has recognized the 

particular problem of ~y ... tell1ic di~crimination in Action Travail along with the need 

of l>pecial approache~ and rel11edie~ to deal with it. Canadian court~ are more likely 

to he comfortahk \Vith the C()mmi~~i()n conducting formai inve~tigatiol1, hecau::,e the 

lI~è of tribunal ... for the lInpol>ltion of ~anctlOn~ approxllllate~ the vari()ll~ ~afegllard~ 

a~l>(}elalcd \\ itl1 court adjudication. However, while granting the Canadiall Human 

Righb Comll1i ... ~ion the mandate 10 condllet formai inve~tigution::, will enhance it~ 
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ability to pursue employers who engage in systemic discrimination, th:!l power will 

not overcome the other short-comings of a complaint-ba~ed Il\()l'e~~. Even if the 

compluint process \Vas efficient, it would not make el11ployer~ willing purtncrs in 

employment equity. Ordering mandatory affirmative actiull will do little for 

changing discriminatory attitudes. 

Regulation Through Education 

An alternative approach to pursuing employer~ on the ba~i~ of c011lplaint~ 

would be to motivate the employers to eliminate the dbcriminalory hurricr~ that arc 

latent in their practice~ and policies. lndeed, it appear~ that the EEA rclie~ upon 

employers to take the initiative to l'ind and alter their own re~trictivc practiœ~. The 

employer~ are obliged to conduct an examination of their practicc~ and producc a 

plan to implement employment equity. Howcvcr, ~lIch an obligation doe~ not in~till 

the will to do ~o. The desire to elil11inate discrirninatory practice~ will ari~c only 

when employers come to recognize the value of employment cl]uity along .... idc the 

traditional values of productivity and profitability. Nothillg le~~ than a fUlldamelllal 

change in attitude~ will give rise to sllch a desire. 

283 

at page 15. 

The Guide for Emp!oyers acknowledge~ the need for thi~ uttituuinal change: 

Employment Equity is most succcssful whcn commitmcnl and support al !'cnior levcb 
is visible and con!.islcnl 

Scnior managcmcnt il> most supportivc whcn lhey bclicvc that changc i!> nCCCl>!'ury and 
that Employmenl Equity will contributc Lo improved employcc morale and 
produclivity.2SJ 

Department of Employment and IllVIligratlon, Employment EqUlty A GUlde For Employers, flote 215, 
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Ilowevcr, the Guide say~ nothing more about how to achieve that commitment. 

Dircctl/lg .. enior management to re-educate them~elves about the virtue of 

elilllinating re'ltrictivc practices is asking them 10 pull themselves up by the boat 

~lrap... Surl..!ly only oœ who is already convinced of the virtues of employment 

cqllity b in the pmition to teach those virtllcs to one who need~ to be eonvineed. 

Pcrhap", thi~ could be accompli~hed through a public education campaign, 

or through a program targeted ~pecifically at the board room and executlve officers. 

Employer work~hop~ and ~eminar~ ~uch a~ thm.e in~tilUted in the past year by the 

Canadian 1 hUllun Rlghb C()ml11is~ion to explain what kind~ of analysb i~ necessary 

for meaningful change could be expanded.2
1<4 ln addition, the cllrricula of studie~ 

in busine~~ admilli~tration could he augmented to provide studenb who may go on 

10 take pO~lti()n~ in the management of larger employers with an appreciation of the 

value!'> of employment equity.11» 

Such education would help to make latent barriers visible to the employers. 

Most employment barriers do not arise as a result of a desire to discriminate, but 

mther becallse employers do not realize the detrimental effeet that their long­

standing practices amI policies have on minorities. They could he provided with 

~pecific guidance on recognizing the restrictive nature of their practiees. The goal 

of achieving representativenes~ benefits from a highly developed reporting scheme, 

complete with form~ and detailed instructions for employers on how to classify 

employecs into the various relevant categorie~. Such detailed and specifie guidelines 

could abo highlight practice~ that are su~ceptible to restricting the employment 
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opportunities of disadvantaged individuals. Some stride~ are being made tu help 

employer~ undertake ~llch a revlew of their employment practiœ~ and pl oCèdllll'~. 

In 1989, the Dcpartmcnt of Employment and II11I11iglatioll prodllœd an J:'/Ilp/O\'II1('/lf 

Systems Review Guide, to illllstrate the way~ in which varioll~ l'mploYl11l'llt ~y~tel11:-' 

may be discriminatory.2N' The Guide aùùrc~scs ~cvèral an.:a~ where di~cI i1l1illatOl y 

barriers may arise, including, rccruitmcnt, training and lkvclopl11ellt, upward 

mobility, job evalllation, compensation, bcnefit~, conditi()n~ of employmcnt, and 

procedures relating 10 lay-off, rccall, ùisciplinary action and tamination. hH each 

of the~e area\ the Guide di~cll~ses possible fonns of dbcrimination and ~lIggC~b 

alternative~ and sollition~. 

However, the efrect and application of this Guide llltimutely ùepèlld~ UpOIl 

the volition of employer~. It may help improve the effort~ of tho~c cl11ployer~ who 

are alreaùy committed to eliminuting ùi~crill1inati()n frol11 thcir WOI k l!nvirolll1wnt. 

But it is llnlikely to convince uncommltted employer~ hl take up the ta~k of flghting 

discrimination. Convincing employcr~ of the I1ceù for employllll:l1t l'quit y I~ a 

separate problem from teaching them how to recognil.e employmcllt harrier~. 

The eùucation of emp!oyers is clmely allied with the elimÎni.1tÎo!l of 

prejudicial and paternalistic attituùes generally, a~ the~c arc the root <:au.,e~ or 

barriers ta employment opportunity. It is pos~ible that the influx of millority group" 

into the work place through affirmative action will Iwlp displ!11 thl! patcrnali-.tic 

stereo-types in the fashion anticipated by Chief JLI~tkl' DICk..,ull ln ActiO/l ïlavm/. 

But affirmative action and the creation of a "critical ma.,s" may a\so }>olarize the 

work place between tho~e empl()yee~ who wclcomc the lùea of emp!oyment equity, 

and those who are either firmly convinced in the traùitional ~tereo-typl!~ or .,imply 
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prejudicial toward~ the designated minorities. The EEA calls upon employers to 

cOl1!o,ult with employees and their reprc!-.entatives. Howevcr, it would be wrong to 

aS!o,lImc that current employee!-. or their repre!o,cntatives would favour employment 

cqllity if they thcm!'.elvc!-. carry dbcriminatory attitudes, or if they feel that their 

intcrc!o,t~ of promotion are threatened by employment equity programs. Any 

affirmative action-type program may be perceived as preferential treatment and 

resented a!-. a form of rever~e discrimination. F:..cilitating true integration of 

minority employee~ in the work place reqllires that measures for increasing 

repre~entalion of minoritie~ he accompanied by step!o, 10 eradicate discriminatory 

attitudc~ among currcnt employee~ and employer repre~entative~, and educational 

measure!-. to dbpcll their anxieties. 

Dbcriminatory behaviour has also had reprecussions on the attitudes of those 

who belong to th~ designated groups. Those who stand to benefit from numerical 

targets and qllota~ re~ent the implication that they needed them to advance, while 

tho~e who did not advance hlame their fate on the targets and goals.287 Perceiving 

that they have heen llnwanted in particlliar johs or trades in the past, members of 

designatcd grollp~ fcel inhibited from applying for such err,ploymellt. Such 

inhibitions ari~e also from exposure to stereo-type~ in the media, in the family and 

in school. Effort~ to discredit stereo-types reduce those inhibition~, along with 

parternalbtic or prejlldicial attitllde~. The curricllla 111 schoob have already been 

adjusted to rell10ve racial and gender ~tereotypes. Similar efforts are evident in 

print, billboard, and electronic advertising. The presence of women in su ch visible 

positions as public tran~it drivers or police officers also contributes to the reduction 

of traditional stereotypes. Sorne women who have succeeded in non-traditional jobs 

me visiting secol1dary ~cho(Jb on their own initiative 10 talk with female students 
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about the opportunity ta take up employment that had been earlier c()n~idercù to 

be the preserve of males.lN' The elimination of inhibitions could have an impal·t 

on the number of disadvantaged individuab sccking highcr edlll'atioll ami applying 

for more advanced positions of employment. 

The acquisition of job qualifications is al~o an important factor in the 

broadening of employment opportunitics. Ilowever, currently the cmphlymcnt 

equity scheme does not address the barriers faced hy minoritic~ in aCl}uiring lho~c 

job qualification~, SlIb!>ection 4(b)(ii) of the EEA obliges el11ployer~ 10 attaill a 

proportional representation only with rc~pcct to the qllalifled pool of candidat\.!., in 

the work force. Thu~, under the current ~chell1c of the Act, it i.., Ilot regarlkd a~ a 

problem if a de~ignated group has been or continuc~ 10 be cxcllllkd or di~couragl'd 

from the special training program~ needed to enter a partÎCular pool of qualiflcd 

candidate~. Once an employer achieves a proportional reprc~\.!l1tatioll with re~pccl 

ta the current qualified applicant pool, the goal of cmployment equity i~ cOI1!>idercd 

accomplished, The Hliman Rights Tribunal in Actioll Travail, for cxamplc, fa~hiol1ed 

its remedy based on the proportion of women in the blue coIlar work force. There 

was no inquiry into the reasons why that proportion was far bc\ow the plllporlioll 

of women in the work force generally. 

Women face the same di~criminatory barrier~ to tlH.! cntrancc of training 

programs as 10 the entrance into the work place. There are report~ of wOlllcn bcing 

turned away from training program~ becall~e it Iflvolvcd a "man\ tradc".m l Women 

often get routed into "de ad-end" clerical po!>ition~ without the time or opportunity 
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to dcvelop ~kills that may lead to an alternate career. One manager in the public 

~ervice ob~erved that: 

The tr,tinll1g opporlunilie!. oflereù (0 women in the public service arc limiteù anù 
<,t.:t.:m dlldly contilleù tu making them bettt.:r at lheir existing johs - when what is 
rt.:'llIy IH.:edcd i" ID glve them tlw marketablc skilb lo brt.:ak jUlll otlll.:r ,trl;d~.;?>X) 

On-the-job re-training programs could facilitate a woman's promotion into a better­

paying joh in tho~e cases. 

The accommodation of employees with rcsponsibilities for raising and caring 

for children i~ another i~~lle. While the traditional division of family roles prevails, 

those rc~pon~ihilitic~ are carried by women 10 a greater extent than men. Those 

respon~ibilities decrease their ability to acquire degree~ of higher education that may 

he neccs~ary for ~omc employment positions, or specialized training that may he 

nece~~ary for ~Ollle skilled Joh~. Often their entrance into the work force is delayed 

by the time it takc~ to raise a family to the school age. And then, a woman's 

opportllnitic~ i" orten re~tricted by on-going commitments to the family. Career 

advancement is tied to the traditional view of commitment which is gallged by 

ambition ami the de~ire for increased salary.2'11 The ability of women to pursue a 

sliccessfui career simliitaneously with the su ch responsibilities has been linked ta the 

provbion of affordable child-care ~ervices and other flexible work arrangements.2'12 

Perhap~ the employment equity scheme could take a more concerted 

upproach to findillg and e1iminating barriers faced by minorities in the acquisition 

of job qualifications. The current framework is limited because it relies upon the 
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initiative of employers. \VhiJe employers do play a mIe in the acqui~ition of 

qualifications and ~kills training, much of thm arca lic~ bcyond their rcalm. The 

provision of adcquate and affordable child-care scrviœ:-i, for cXi.lmplc. falb ol1t:-.idc 

the respon~ibility or concern of employer!'!. Innovative !'!olutions for accol11l11odating 

parents could be recognized as part of the employment equity framcwork. In'\tead 

of relying on the ultrubm of employer~, the federal government could "l'Ovide 

financiai incentives for education, job-training programs, and flexible WOI k 

arrangements . .!'I1 

Is More Regulation the Answer? 

The Parliamentary Cnmmittee that is scheduled to begin a review of the /:.'/:>1 

in the fall of 1991 will most likely hear the~e varioll~ ~lIggc~tiom. for expanding the 

scope and jLlri~diction of the employment eqllity schcmc. Unlike thŒI.! who makI.! 

those proposab. the Committee will not be apprai~ing the ~L1gge~ti()l1~ only 011 tlw 

basis of their academic merit or pŒ~ihle effectivcnc~~ on the long-term cmploymell\ 

discrimination. Rather, in light of the limited re!'!ollrce~ that the relieraI governlm:nt 

is expected to ~pend on any ~ocial problem, the COl11mittee Will have to l'onder 

political considerations as weil. Employment di~crimination, arter aIl. i~ not a 

greater problem than homele~~ness, crime, poverty, unemploymcnt, and other ~ocial 

ills. Therefore. notwith~tanding the merits or intcllcctual intcgrity of the prop()~als, 

the Committee will be mo~t intere~ted in whether they can producc tangible re~lIlt~ 

for the resollrces that are expended. 
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The Abclla Report ha~ made it apparent that ~y~temic employment 

discrimination is not the dcficient conduct of sorne pcr~ons that can he brollght into 

linc with the ~tandard of conduct through inve~tigation and prm~cution of 

complainb. Rather employmcnt discrimination i~ the present ~tandard of conduct. 

The practicc" and policie~ of employers are only onc manife~tation of society'~ value 

~y~tem. The ultlmate ~oluti()n therefore wOlild lie in changing the attitudes and 

hcnce the ~landard of conduct of society in general. 

From that po~ition it could he argued that the regulatory agenda of the EEA 

!'Ihould he expanded to include activltie~ ~uch as i~~lIing comprehen~ive gllideline~ 

on acceptahle employer conduct, and adverti~ing ~tandard~. ft could be argued that 

~ocicty in gcncral ~hOlllù bear the co~t of rectifying the prohlem ina~much a~ no one 

in particular can he blamed for the attitude~ and practiœs that compŒe 

employment di~crimination. Since health, poverty, and lInemployment are ail 

sOcÎctal problcm~. the general public bears the cost of addressing those concerns 

tl1fl>ugh public progral1l!>. The trend towards spreading the cost of societal 

phcnomcna b evident in other are as, !luch as no-fault automobile in!luranee and 

workers cOl1lpen~ation. Both these schemes treat is~ues of hlame as irrelevant, and 

treat the cmt of dealing with the respective problem!l a~ the priee one pays for living 

in a society where accidents are bOllnd to happen. 

The current employment equity ~cheme spreads the cmts of eliminating 

discriminatory barriers among employers by reqlliring them to expend money to 

develop and implcment employment equlty plans. Sorne of that cost will be passed 

on to the general public through the priee of consumer goods and services. 

However, society abo bears the cost of supporting the public regulatory structure 

used in running the scheme. The cost of expanding the employment equity scheme 
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inta such programs as education campaigns and training inœntiw~ would abo he 

borne by ~ociety in general through the public pur~c. 

However, thot-.e broad regulatory initiatives would expand the Juri~diction ut 

the emploYll1ent eqllity scheme beyond the pret-.ènt bOllndarie~ of relierai power!'>, 

into mattert-. of education, adverti!'>ing, and the media. Tho!'>e matter!'> tall wltltin 

provincial jurbdiction. Provinces already have thdr own hum~ln nght ... c(Hk!'> to lIeal 

with aspect~ of dbcrimination in tho~e areas, and will likely challenge any expan:-'lon 

of the scope of the federal employment equity regimc illto provilll.:iai jlll i!'>dictioll. 

An attempt to eradicate ail di!'>criminatory attitllde:-. abn rcachct-. bcyond thi.! 

intention and ~cope of the EEA. The Act wa ... de~igned to lIeal with clllploymcllt-

related aspecb of dl:-'CrJlllInatlOI1. Dbcrimillatory attitude~ arc COmllH111 to aIl type:-. 

of discriminatory behaviour, not ont y that which i ... involvcd in cmployllli.!nt 

~itllations. White the uit-.criminatory attituue:-. that arc at play in lite cl11ploynH:llt 

context have their ~Ollrce:-. 111 the media, euucational ClIrnclIla, childhood 

experiences, and cultural conditioning, the~e areat-. lie beyond the rcach and 

competency of employcr~. Effortt-. to change di~cril11iI1atory attitude~ gencrally will 

overlap with the mandate of the CWlCIdiall /-Ill/mlll Rigl/C\ Act that already carriet-. 

the responsibility for the total range of discriminatory condllct. Il could he <llgued 

that suggestiom to eliminate dbcriminatory attitudct-. gcncrally should hl! forwardcd 

to the Canadian Human Rightt-. COll1mi~t-.ion, and not divcrt tlw foclI ... of the 

employment equity ~cheme. At the very lea:-.t, however, the EEA coliid he <.lIrected 

to preventing the work place culture l'rom tran~mitting di ... cnminatory attitlllk~ to 

new eIl1ployee~ that ~eek to conforrn to thelr peer~. 

The parameter:-. of the relierai jUrI!'>diction and the cmploymcnt contcxt will 

aS!oJist the Parliamentary CommÎttee in resbting to recommcnd a bold cxpant-.ion of 

the employment equity !oJcheme. Given tho!'c paramcter~, howevcr, one it-. ... til! Icft 
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with a choicc of approachc~. On one hand there is the "hard" approach, 

characterized hy the implemcntation and even impmition of affirmative action-type 

goals and 4uota~. The "hard" approach champions the goal of achieving 

reprc~entativenc..,~, and airm to Iegblate conduct of employer~. On the other hand, 

thcrc i~ the '\01'1" approach, characterized hy joint review~ and education prograrm. 

The ~oft approach alll1~ to di<;mantle employment barrier~ through the elimination 

of the attitude~ and ~tereo-types that underlie restrictive practices. The 

Parliamentary Committee will con~ider the advantage~ and disadvantages of the two 

approachcs. 

Effective education under the soft approach will re~ult in a stronger and more 

lasting degree of compliance to a non-discriminatory ~tandard of conùuct on hehalf 

of employer~.2"4 Employer~ that are committed to the ideal of employment equity 

as willing partner~ will be in a better pmition to make the necessary adju~tments in 

the work place than the Human Rights Commi~sion. Also, the ~oft approach avoid~ 

the calculation of correct proportions of minority repre~entation. The issue of 

ùesignating ~ome group<; a~ di..,advantaged while leaving others out~ide the scope of 

employmcnt eqUlty woulù cea~e to he of concern, became presumably any person 

who is disadvantaged by restrictive practices and attitude~ would benefit from their 

sllppres~ion. 

However, the ~oft approach has been criticized as operating too slowily for 

a problem that is causing immediate harm and requires immediate solutions. The 

experience with voluntary affirmative action programs to-date does not inspire much 

confidence in the pace at which employers adhere ta employment equity ideals ln 

addition, there is no empirical method to measure the extent of impact of 
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educational programs upon the opportunitics of de~ignatcd group~ in the 

employment market. Thll~, it wOllld be difficliit for politician~ to jll~tify the 

con!liderable expenditllre on a regulatory scheme that dot.!s not rcadily makc visible 

its results. 

The hard approach i~ heneficial in providing tangible re~ult~ in a ~hort ~pan 

of time. Parliament can legislate conduct to rai~c the repre~entativenc~~ 01 the 

designated group~. It cannot legi~late atlitude~. Achicving a rcplc~cntativc WOI k 

force seem~ to be a more adminbtratively conwnient ta~k lhan dhmantling 

employment barrier~. One can quanti!'y the objective ot ..,tati..,tÎl'al parily ami hreak 

it down into a timetable of goab. Relative to I()oking for elllployllleilt barriC:I~, the 

Department of Employment and Immigration will find it more ~traightforward tu 

measllre employer~' progrc~~ towan.b a rcprc~cntativc work forœ. Dillkult 

subjective jlldgment~ about how certain practicc~ tend to affect dc~igl1atcd group'" 

need not be made by the employer in the pur~llit of ib obligation uIH..Icr ~uh~ection 

4(b). 

However, in the ab~ence of a true change in attitlldc~, rcpre~clltativene~~ 

once achieved is in danger of receeding llnle~~ affirmative action mea!-.ure!-. arc 

sustained. Politically, the hard approach i~ bouillI not to he popular. The 

llltposition of qllota~ would he pcrceived as heavy-handed govCfIllllcllt ... upervi~i()11 

and interference in the privaie market. Such '\ocial tcchnology and engllll'crll1g" ha!-. 

been criticized as "lIb~tituting the unregulatcd role modelling of ..,ociety, wlth a !-.tatc­

supervised role modelling.;>" It i.., fearcd that a !-.upervi~cd policy mandating proper 

representation Will create a guardian democracy and incrca~e the power of 

administrative, judicial, and qlla~i-jlldicial agencic!-. which would ~upcrvj~c cmploycr~. 
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Perhap~ the be~t ~()ILltion wOLild he 10 move toward~ bOlh the ~()ft and hard 

approache~. C:urrent ef!'ort~ of the Canadian lIul11an Right~ C()mmb.~i()n are bound 

to increa~c the con~ciou~ne~~ about emplnymcnt barriers among employer!'l. There 

are already ~ign~ that the next generation ha~ shed ~ome of the traditional ~tereo-

types and prcjudicial attitudes. The Canadian Employment and Immigration 

Commi!'l~i()n cOllld he given a !'Itronger mandate and more re~ollrces to re!lder 

edllcational progralm for cmployers more effective. That will help tho~e employers 

who are alrcady \Villing to eliminate restrictive practicc~ to do a better job. 

DernY!'ltifying employment eqllity will abo go far towards reducing employer 

resistance to taking part in the elimination of employment hamer!'l. 

Both employer~ and employees may be apprchemive about the obligation to 

achicve a repre~entative work force, Linder ~llb!'lection 4(b) of the EEA. Thal 

sllh~ection ~tiplllate~ that an employer\ work force ~hould reflect the composition 

of the pool of (juulified applicant~ for a job. The current composition of work 

force~ mo~t liI .. ely I:.lgs hehind the compo~ition of the (jualified applicant pools 

because of the attitudes, practices, and policie~ that have inhibited the hiring and 

promotion of the de~ignated minorities in the past and pre!lent. Also the proportion 

of minoritie~ in qualified applicant poob have progre~sively increa!led and continue 

to do so. In order to "catch-up", employer~ would have to institute rather drastic 

affirmative action program~. For example, a univer~ity with a faculty where women 

are lInder-repre~ented in comparison to their representation in society would have 

to hire female profe!l~ors at a greater rate than their proportion in the pool of 

qualified applicanb. Such a measure was ordered in Action Travuil. Indeed, a 

univer!'lity might cven have to ignore ail male applicant~ and hire exclu~ively women 

in order 10 achieve an over-all repre~entation of female faculty members that would 

match their proportion in !!ociety. Such a measllre wOlild essentially reward current 
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female applicanls for an injury caused 10 femull! applicants of the pa~t. and it would 

penalize clirrent male applicants for an t\dvantage givcll to Illale applicalll~ in the 

past. 

If cmployment eqllity is about fairne~s and an cqllal playing field, lhen it 

would be more appropriate for the EEA to requin! that thc ratc of hiring" 

corre~pond to the cOI11po~ition of the pool of qllalitïl!d applical1l~. Similally, 

promotion~ ~hould match the ç()mpo~ition of the pool 01 applkal\l~ that !.:O\\ C~I)()\ld,> 

to that level or position. Eventually. the coll1p()~ition of the wmk IOIL'e will he 

adjusted to reflect the repre~entation of minoritic~ in the pool!-, of qllalillcd 

applicant~. Expediting the proce,,~ ha~ the appcaruncc of Pllni"hing illllividuab who 

are not mell1ber~ of the de~ignated l1linoritic~ and col11pcl1~ating I11cl11bcr~ 01 lhtl',c 

minorities. A~ a ~y~temic, forward-Iooking rCl1lcuy, employmcnt cquity wa~ not 

intended or dC~lgned to provlde wlllpen~atioll 10 thc de"igll~ltcd 11111101 itil'!'> 101 

wrong~ visited upon other mcmbcr~ uf thu,>c minontlc,> 111 the pa,>t. In Ac{uJ/I 

Travail, Chief Ju!->uce Dicbol1 captllred tlm point when ta/king ahout cmploymcllt 

equity: "The goal i!-> not to cOl1lpen~ate pa"t victim ... or even tu provl<k Ilew 

opportunitie~ for ~pecific inJividuab who have becn lInfairly rdll~ed Job!-> or 

promotion in the pa~t. .. ,,2'H. Morcover, by appearing to penalm: non-lJJcll1her ... , 

employment eljllity may not be popular èl1lployer~ ami thcir ClIrrcnt cl1lpl()ycc~. 

Rather, il may generate the type of apprehen!-lion and rc~i ... tal1ce that b ll'I~()cialed 

with affirmative action. 

That apprehen~ion and resistance can be reduccd by c1arifying the 

implication~ of ~lIb~ection 4(b). Educating employer ... and ernploycc~ ahollt 

employment equity in general will compliment mca"urc~ uc ... igned lo climinatc 

discriminatory attltllde~ and ~'ereotype!'l. Allyrng cll1ploycr~ and cl1lployee~ will 
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greatly a~sist the cause of employment equity. More benefit for ail disadvantaged 

individual~ will ari~e t'rom the cnmbination of sm ail and c(}nsi~tent employment 

cquity mca~llre~ takcn hy willing employers than from the inten~ive re~ollltion of a 

limitcd nllmbcr of complaint~.2'17 However, it b also important to render the 

complaint~ ~y~tem~ more effective by explicitly recognizing a strong mandate for the 

Canudian Humun Right~ Commission to invenigate employers for systemic 

discrimination. A more effective enforcement l1lechanisrn will per~uade more 

employer, Ilot to ri,k cOIl~eqllcnœs of not complying with their EEA obligations and 

the cm,lly Icgal proceedillg~ that may follow . 
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Conclusion 

When Judge Rosalie Abella introduced the term "cmployment cquity" ill hel 

Report on Equality ill Emplo)'l1lellt, she suggested that Canada should di~tal1c\.! it~elf 

from the controversy that rages in the United State~ over aftïrmative action. ln the 

area of employment dbcrimination, the Federal govcrnmcnt has horrowcd mally 

concepts from the United States. But it has ncverthclcs~ incorpmatcd them 11110 a 

unique regime by combining a proactive tennr with a hand~-off app.oHch. 

The Employmelll Eqllity Act promotc ... the achicwment of a rcprc~cntative 

work force and the elimination of re~trictive cmploYI1ll:nt practiœ~. HOWCVCI, the 

EEA :lvoids any heavy-handcd impmition of quota~ or goab. prt.:krring to rcly UpOIl 

the initiative and good ~en~e of employer~. At fir~t glance. onc i.., tcmptcd tu label 

that approach a~ .1 typically Canadian, I11lddlc-of-the-road ~ollltion, that ~cd.~ to 

appease both the de~ignated minorities and eJ11ploycr~. On a ~ccond look, howevcr. 

it becomes apparent that the approach taken in the EEA is an ingcnioll~ wuy of 

reducing employment discrimination without ~tirring dehate, or attracting MI~pl<':lon 

or resistance from empl()ycr~. 

Employers are the lynch-pin to removing di~crill1ination from the work place. 

because that b their domLlin. What bcttcr way b there to di",nwl1tle di~crill1il1at()ry 

practice~ and policic~ which arc the ~tandard of conducl. than to pcr~lIade employer~ 

that sUi::h practices and policies are not in their own he ... t intere~t~. El11pl()yer~ have 

an inherent distrust of and di~like for government ~llpervi~ion. That ~L1pCrVhlon i\ 

perceivcd a~ unwarranted IIlterfercnce in the cmploycr\ bu~illc",,,, and Ircedol1l of 

choice. The experience of affirmative action in the United State~ ~howcd that the 

imposition of quota~ and hi ring goals is particularly di~ta~tcflll. That i~ preci~cly 
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why the term affirmative action has been avoided; employers get a knee-jerk 

reaction upon hcaring the term. 

By not irnpo~ing quotas, the Employmelll Equity Act av()id~ rabing the guard 

of employer~. Whilc it obliges employers to implement employment equity, it leaves 

the dctaib of devbing a plan of action up to the employers. The Act only obligates 

an employer to file an annual report describing the state of its work force. By going 

throllgh the ~teps of collecting and reporting the data on the composition of the 

work force, cmployer!:- will bccome more conscious about trends and discrepancies. 

Perhaps, the employer would want to discover the reason for the particlllar patterns 

in it~ per~onnel policy:N~ Creating and filing an employment equity plan further 

heighten~ an employer's con~ciousness about il!, hiring and promotion policies. Ali 

this oCCllr~ in a l1on-threatening context, where the employer's decisions and choices 

remain formally unchallenged. It is anticipated that employers will be persuaded 

by thi~ proce~ ... to take creative steps to remove barriers that restrict the employment 

()pportllnitie~ of ~()mc members of the work force. 

The alternative i~ to imp()~e ~tringent obligation~ that can be court-enforced. 

To do w, fir~t reqllire~ the government to accomplish the impossible task of 

ùeciding who ~hollld be preferred and to what ex te nt. It further requÎres the 

ùcvelopment of a policing mechanism capable of detecting transgressions against the 

e~tablbhcd ~tandard of representativeness. Assuming that such a mechanism is 

viable, the Canadiun Human Right~ Commi~sion may be able to bring some 

employers before the Human Rights Trihunal, in the hupe that other employers will 

implcment employment equity rather than risk a similar pro~ecution. Under thi~ 

approach, eIllployer~ implement employment equity out of fear for prosecution, not 

upon i.l conviction that employment equity is a good policy in an of itsclf. Tougher 
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and more expansive regulations cannot guarantee compliance either. An Ul1willillg 

employer is likely to finù ways of limiting their practical effect."''' 

If, on the other hand, the empl()ycr~ are pcr~lladed 10 take the initiative in 

employment eqllity in their own interest and in the Îlltercst of fair play, then thcir 

measures are hound to be more effective and hl.'!tlcr ~llitcd to lhe parlicular 

drcum~tances of their work place. One public ~ervice cxecutive cxprc~~cd hi~ 

support for persuasion in the following manner: 

Quota'i do not WOI k . .J ... y ... tem ... :-.olu!Îon wIll not work. M,IIl.tger~ ale VL'ly ,I\lep! ,Il 

side-~tçrpll1g :-.y~!çnh to get what Lhl:Y w,m! SOl1lehow, m,tIl,Iger ... Illu ... l ùevdop " 
commitment to ch,mge A gond m,In,lger l',1Il w,llf.. ,lnlllnd the "'y'tclll, hUI one 
comllliued manager will do more th,1ll ,tli the ... y~ll'm ... IIKJ 

In aùdition to the illertia createù by their commitmcllt, employcr~ will l'ccl morc 

cornfortable ahoLlt a plan and goals which they helpeù to develop. Grumed, ~lIch 

a soft approach may not be effective with ail el11ployer~. The CBC and Bell 

Canada, for example, were more willing 10 incur the cxpcll~e of chal1cnging the 

Commis~i()n's mandate to inve~tigate, than tu participate in a JOlnt-rl!vil!w of 

personnel procedures. Such employer~ might have to be brought illto complianLe 

with the EEA throllgh effective prosecLltion~. 

If the Sllcce~s of the EII/ploymellt Equity Act i'l tu hl! mca~llrcd illtCIIlI" of t\Je.: 

reduction of employment barrier~, then the Act currcntly contain~ the c"'Icntial 

element~ nece~~ary to become ~llcces~rl1l. IncrementaI and wide~pread reduction~ 

of thme harriers are more beneficial 10 the affectcd minoritic" than the.: ~p()radic 

forced increase in representativenes~ uf ~orne minority group ... in thc work plaçc 01 

sorne emp)oyer~. Voluntary mea~lIres taken by employer~ with an undcr~ta/1ding of 
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the problem of dbcrimination have a st ronger foundation upon which to survive than 

mea~lIres taken in avoidance of litigation and ~anction~. 

The cmploymcnt eqllity ~cheme can benefit From improvemenb on two 

fronts. Fir~t, the obligations set out in the EEA would be taken more seriollsly by 

indifferent cmployers if the Canadian Human Rights Commis~ion is given an explicit 

mandate to invcstigate and proseclIte employers that persist in ignoring 

di~criminatory practice~. Second, more emphasis needs to be given to the education 

of cmployer~ and employees. Any pl)ssibility of persuading an employer to adopt 

the cause of employment eqllity ~hollid be exhausted to its fullest extent. That 

would require increa~ing re~ource~ for such initiative~ as workshops, seminars, joint­

rcvicws, and guidcline~. However, the Federal government ~hOllld re~i~t the 

temptation of increa~illg the profile of statistical parity. It is next to impossible to 

determine the correct compmition of the work force. Moreover, the achievement 

of a repre~el1tative work force will not guaI antee the elimination of discriminatory 

pructices or attitudes. Finally, any attempt to alot shares of the work place to 

designateu groups through the imposition of quotas will turn employers against the 

cause of employrnent equity. 

The la~t five yeurs have provided an opportunity to step back from initial 

expectatioll~ and to take a criticallook at the effectivene~s of the Employment Equity 

Act. It i~ hoped that the government will realize that the employment equity 

schcmc could bcnefit l'rom ail increased empha~is on the elirnination of restrictive 

practice~ and dbcrimlllatory attitudc:-,. The degree to which the scheme will be 

enhallced and fundeu will reflect the degree of cornmitment and priority that the 

government attaches to employment equity among the government's other public 

agendas. Ilowever, llle political decision on whether or not augment the 

Employmem Equity Act will not be taken under the false expectation that the 
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achievement of a representative work force will constitute a solution 10 employmcnl 

discrimination. 
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