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ABSTRACf 

The last deeade has witnessed the development of a privateiaulleh illllw~try. Umler 

illternatiollal spaee law, in partieular the Outer Spao.f! Treaty of 1967, Stales shall 

supervise and autllOrize the aelivities of their natiolléJJ/s, illeluding privale larme" 

eompanies, in Outer Space.//J the United States, a sub ... ta"/I:al set of regu/aliolls ha,\' heen 

elaborated to exercu'e this control over the aetivities of the private lauller, ;Illlll.\'try. This 

tl,esis analyzes, in a first chapter, tlle evolution whic" led to the'te reglliatioll.\'. The 

Commercial Space Lau"c" Act of 1984 and tlle subsequent regulatiolls is.wed by the 

Office of Commercial Space Transportation, regarding tire licensÎlrg process are dealt with 

ill tlle second c"apter. The tMrll chapter examines the most importa"t practicallegal issue 

relatblg to privale laullelr services, namely liahility a"d illsurallce. 

r 
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RESUME 

.....es dix dernières années ont vu se développer t'illdustrie privée Ile la m .. '('I1l(J Il t.\' , 

Conjormélmmt au droit interllatiollal de l'espace, ell particulier ail Traité Ile l'/ü,,ac(' lit' 

1967, les Etats Ollt le de~'oir Ile surveiller et alltoriser les activités tle lellr.\ lIatiOfwlIX, llmlf 

les compagllies privées tle lancement, dal/s l'espace. Aux Etats-Unis, 1111 ell,\'l'mhh' tic' 

règles a été mis en place afin ll'as.mrer l'exercice 1111 cOlltrôle des actù'iti',\' f1ri~·ét,.\ tlt' 

lancements. La préseme thèse analyse, llans 1111 premier clrapitre, l'b'olllt;onl/,,i " cO/ul,,;t 

à élaborer ces règles, La Loi slir les Lancements, Ile 1 ~84, el les rèJ.:lel1U'Illalioll' 

suhsiqllentes tle 1~IOffice of Commerdn/ Space Transportatioll", SOllt exami"ée" d"os "11 

second chapitre. Le troisième chapitre lraite tle la questioll jllridiqlle demt la ""rth' 

prat;qlle est probablemellt la pllls importante ell matière de lal/cemellt .... pri.'és, à ,mm;r 

celle de la responsabilité et de l'assurance. 
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INTRODUCTION 

"Vile détonation épouvantable, ;"ouïe, surhumaine, llont rien Ile 

saurait donner ulle idée, IIi les éclat:: de lafouc/re, ni lefracas des éruptions, se protlu;sit 

illstalliallémellt. Vne ÎlIlI1lellSe gerbe de feu jaillit des elltraille.\' du sol comme d'u" 

cratère. La terre se souleva, et c'est à peille si quelques perso"nes purent 1111 i"stallt 

entrevoir le projectile fendallt v;ctor;ew;ement l'air au mi:ieu des vapeurs flamboyantes". 

Jules VERNE. De la Terre à la LUlle. 1865. 

( 
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Human beings have always been attracted by boundless spaces, particularly 

by outer space, stars and planets. Since Antiqulty, people have bullt rocket~. 

However, this was not always to satisfy their curiosity ahout space !>uroundll1g U!>, but 

very often for military purposes1• This dual use of spacT tcchnulogy 

(military/civilian) oas always heen truc. Modern rockctry ibl'Il was horne out of 

military rocketry. In the modern sflacc era, the effort!> of the natlflll'" l'Ilgagl'd III 

space programs were turncd tow,trds rescarch, which W(\~, m lact, the 1 lIPddl11L'lltal 

aim of space activities. Then, thc!>e actlvltle~ rapldly movcd 10 I11ll1tary .Inti civillan 

applications. The techllolob')' of spa ce COmmll!11catlon~ and Earth ()b~ervdtlon 

showed rapidly the trcmendous opportumtics that space actlvltle~ LOuld olier, not 

only ta States or internawmal organizatiom, but (Ibo tu eéll'h allll eVL'ry ~il1glL' 

persan on Earth. Then, from thls understandmg 10 the Idea of wl11l11Crl'iilllzlllg 

space activitles, the stcp was ea!>y. The ide a devclopcù that these !>pacc applICation ... 

could be put at the disposaI of the public (enterpmes, llnl\!er~ltlc~, IaI'orat()f1e~, 

international organizations ... ). At that tlml', only Slélte~ (and !>ome IIltl'rnilllon;.1 

organizations such as ESA) were engaged ln ~pacc (lctIVltll'\. 01 UHlr\e, pnvatl' 

enterprises were not excluded from the bll~lf1es~. But they \vl're Ilot pélrllllpatlllg 

directly in those activltlcs. "Vlllii rcccll/~\', i/ H'a,\' ollly the /lu/IICC/!Hlllte If'{/I/(J/1 whic.h 

would be fOll1ld ill prac/iee: Sln/c.s and StalC ÙI.HÎllI/io!l\ lU/ci (/ I/WI/O!}()/Y (Jj "f'{/U! 

aC/lvi/ies and pnvale ùldust,)' was ali/y IÙlkcd to the.sc ac/ivitie.\ as .\llhCO"IIlIC/OIS Of 

For a bric[ hislory of rockclry, sec: Atlas Ullll'crsalls de /'E.\fHICC, EncyLlopcdlil 
Univcrsalis, 1987. 
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sometimes as customers for the result. The exclusioll of priva te ùtdusl1y from direct 

participatioll eVCIl in priva le ecollomy cOUlllries, wlzere Ilonnally privalc induslry is Ilze 

m%r for technical progfCSS and !/zen tralls!errùlg suclz progress ÙUo prac/icaluse for 

the commwtity, was duc la Ilzc eIlOl7nOUS size of the tee/mical mca/lS Îllvoll'cd"2. But, 

more and morc, spa cc offer\.!d opportumties to priva te enterprises to directly 

participate to priva te enterprises in areas as various as matenal processing, 

communications satellites, navigation, remote-sensing and meteoroJogy, launches, 

satellite retrieval and repair etc ... 3. There seemed to be some roOI11 for direct 

involvement of private enterprises in those activities. 

Before going further on the involvement of private enterprisef.. in space 

activities, a question mmt be answered: under the exist:ng mIes of l'pace law, art'! 

private enterprises allowed to undertake such activitlcs? The rules of space law were 

elaborated by States, in an era when they were the only ones involved in space 

activities, whir.il were, at that time, mostly explora tort. The Outer Space Treaty 

does not give an obvious affirmative answer ta the question. On the contrary, it 

would seem ta start from the opposite assumption. Indeed, the use of the expression 

2 K.1I.Bocksliegcl, "Legal Implicalions of Commercial Spacc AClivities" (1981) 
24 Collo<Juillm, 1, at 4. 

3 For an overview of bUSiness 0i"iJOrtunities in space sec: T. Logsdon, Spoce Ille. 
(New York: Crown PlIhlishers, 1988). 

4 K.II.Bbcksliegel, "Legal Implications of Space Activities", (1981) 24 
Colloquium, 1, at 2 The alllhor states: " In any case, there can be no doubt 
that the existmg rutes of space law have mainly becn made on the background 
of and in the intentIon for explora tory sracc activitles as lhey were execuleu 
by States dunng the last 20 ycars". 
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"for the benefit :lnd in the interest of ail cOllntries"·~ seems ta he incompatlhle \Vith 

the activities of private enterprises. Sorne authors6 considcr, for IrlStd!1CC, that tlm 

provision cOllld allow private enterpflses to undcrtake space aClivitle~. but ulIlkr the 

condition that the profits of these activitics go to ail countrics. But It I~ gClIcrally 

accepted that Art 1 of the Outer Space Treaty Îs gcncral in chalactt~r ~o that "it is 

obviously not possible to interpret the provl~IOns as a ban for conHncfClal u~c of 

outer space"7
• Besides, the question of private commercial use of outer ~pacc \Vas 

discussed during the drafting of the Outer Space Trcélty. The SOVll't Union 

considered, referring to Art 1 par 2 and par 3 of the Outer Spacc Trcaty, that only 

States could benefit from the freedorn of exploration and exploitatIOn, fearing 

irresponsible attitudes on the part of pnv;lte cnterprü,e~lI. The United States 

supported the opposite opinion. Finally an agreement was rcached III Art (lof the 

Outer Space Treaty9. The freedom of exploration and explOItation ni oulCr spaœ 

.5 

6 

7 

8 

Treaty on Principlcs Govcrnll1g the Actlvitlcs of Statcs in the ExploratIC>n amI 
Use of Outer Spa cc, including the Moon and Othcr Celeslial I3()die~. Jan 27, 
1967. 18 UST 2410. TIAS 6347.610 UNTS 205. Art 1 IMr 1 

Marcoff, Troué de dwrl in/emo(ianal [Jublic de l'e.'!}(/(c (Fnbourg' Edilio!ls 
Universitaires, 1973),671. 

K.II.Bockstiegcl, "Legal Implications of ;)pacc AC11\tltles", (19H 1) 24 
Calloquium, 1, at 6 

UN Doc NAC.105/C2 (1902) UN Doc N5181 Annex 3 (1%2). UN Doc 
NAC.105/C2/C6 (1962). 

9 Art 6: n States parties 10 the Treat) hall hr:ar inlcrnational re~pon~lbllity (or 

national actlvltles in outer spa cc, includmg the moon and othcr (.ele~lial 

bodies, whether such activillCS arc carricd on hy govcrnmental agenClc~ or hy 
non-governrnental cntilic~, a:ld for a~~urtng lhal natIonal actlvltie~ arc carned 
out in conformlly \VIth the provIsions set forth in the prc~enl Trea l) The 
activities oflJon-govcrnmcntal entitlc<;, ln outer ~race, tncludll1g the mo()n clnd 
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is not limited to States but can also be exercised by non-governmental entities, 

incJuding private enterprises10• This js a]so supported by Art 9 of the Treaty, whieh 

provides: "If a State Party ta the Treaty has reason ta believe that an activity or 

experiment planned by it or ils 1JatiollaLr. .. "(emphasis added). The involvernent in 

space activities of the nationals of aState, besides the State itself, is th us quite 

c1early recognized by the Treaty. 

Another point shou]d be noted with respect ta the relations of private 

enterprises ta space ]aw. Once we have exp]ained that private enterprises may 

engage in space activities, from a space law point of view, do they have ta comply 

with the princip]es of space law? A positive answer must obviously be given. The 

Outer Space Treaty itse]f gives the answer to this question: "national acdvities", i.e. 

activities carried out by the nationals of a State, a private company being one of 

them through the Iink ereated by its citizenshipll, must be carried out "in 

conformitywith the provisions set forth in the present Treaty". Consequently, private 

enterprises have ta comp]y with ail the principJes of space law, particularly with 

other celestial bodies, shaH require aUlhorization and cominuing supervision 
by the appropriale State party to the Treaty. When activitics are carricd on 
in outer space including the moon and other celestial bodies, by an 
international organization, responsibility for compliance with this Treaty shall 
be borne both by the international organization and by the States parties to 
the Tn .. aty participating in such organization". 

10 On the legitimacy of non-governmental activities sec: S.Gorovc, "Implications 
ofIntcrnational Spa ce Law for Privalc Enterprise", (1982) 7 Annals of Ai/'& 
Space Law, 319, at 320. 

11 For further discussions about the nolion of "national activities" see: 
H.Bittlinger, Il Privatc Space AClivities: Questions of International 
Responsibility" (1987) 30 Colloquiuln, 191, at 192, 193. 
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fundamental principles such as the application of international law to outer space, 

the application of the United Nations Charter to outer space, the obligation tn carry 

out space activities for peaceful purposes, the non-appropriation principlc, the 

freedom of exploration and use of outer space ... 

The beginning of the 1980's marked a strong optimism with respect to private 

involvement in outer space activities. Apart from materinl processing and 

experiments in outer space, three big fields were progressively (lpened to private 

enterprises: satellite communications, remote sensing, and launch services. This 

movement of Ifprivatizationlf took place in Europe, at the beginning of the 1980's, 

and in United States, a Iiule later. 

In United States the landmark of this movement is the year 1984. Two 

important pieces of legislation were passed by Congress that year: the La:'d 

Remote-Sensing Commercialization Act12 and the Commercial Space Launch 

Act13• These Acts officially marked the entry of private enterprises into the market 

of remote-sensing and launch services, respectively. 

The purpose of this thesis is to examine the involvement of private 

enterprises in the business of launch services in the United States. Private companies 

which tried to enter this market, in the early 1980's had to face a situation of 

uncertainty as to which Jaws, rules or regulations would be likely to apply 10 their 

activities. They had to struggle to obtain launch clearances und go through cndless 

12 15 use 4201. 

13 49 use 2601. 
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\ series of consultations and applications with a number of the US Federal Agencies. 

Indeed, they can undertake space activi:ies but the United States woulù be 

responsible for them towards other States as weIl as towards their own nation ais. 

Thus, the Government has an interest in making sure that its international 

obligations are complied with. The Government finally understood the need for 

simplifying the launch licensing process and the first step was taken with the 

issuance of Executive Order 12465 on February 24, 1984. This evolution is analyzed 

chronologica1Jy (Chapter 1). The second step of the process was the Commercial 

Space Launch Act passed by Congress a few months later. The Office of 

Commercial Spa ce Transportation was established to carry out the responsibilities 

given to the Secretary of Transportation by the Act. The OCST issued proposed élnd 

interim rules, received comments on those regulations, worked on improving them 

with the collaboration of the industry and the Federal agencies concerned as weil 

as with the experience it acquired along the yeaTs. A set of final rules was eventually 

issued in 1988. The provisions of the Act and the regu]ations are analyzed, with a 

particu]ar emphasis on the substantia] provisions affecting the licensing procedure 

itself (Chapter 2). The United States is internationally liab]e for damage caused by 

its nationals. The Commercial Space Launch Act a]so provided for the opportunity 

given to enterprises to use Government ]aunch facilities. Consequently, the question 

of Iiability is of tremendous importance. The companies were required to obtain 

insurance for damage ta Government property as weJ1 as to third-parties with 

neither Iimits nor go\'\'!rnment indemnification. The industry stressed the 
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disadvantages brought by these provisions. Eventually some amendments were 

passed by Congress in 1988 to rninimize these inconveniences. The provisions of the 

Commercial Spa ce Launch Act, the conditions leading to the subsequent 

amendrnents and the provisions of the 1988 Amendrnents arc analyzcd 

chronologically (Chapter 3). As far as legislation and regulations are concerncd, 

emphasis has been put on the study of primary sources, statutes, Congress reports 

and regulations issued by OCST, very little of literature having becn devoted to 

extensive analysis of these provisions. 
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CHAPTER 1.- PRIVATIZATION OF SPACE lAUNCH 

SERVICES:NEEDS AND PT:(JCESS. 

" Space is not just science anymore, it is business. Corporate strategists 

who ignore space may be doillg so at great jeoparcly for their comJ1ally~\' 

future". 

Peter W. Wood & Peter MStark 

"Made in Space" 

Booz Allell & Hami/to", Outlook. 1985. 
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11ze next gelleratioll of billiollaires is };, ling 10 come 

Irom the busilless of space" 

Arthur Du/a. 

Aerospace Coume/ for Space Commercilllizatüm. 

Du/a, Sheilds, and Egbert, HOlistOIl, Texas. 

1.- AN INITIATIVE OF PRIVATE ENTERPRISE. 

!Al.- A COMPARISON WITH EUROPE. 

Privatization of commerciallaunch services took place in Europe earlier than 

in the United States. But it was done in a very different spirit. In Europe, the 

initiative came from government~. The States members of the European Space 

Agency (ESA) rapidly understood that the structure of ESA was too heavy for the 

management of the Ariane program1• They thought that a private entity would 

On ESA see: 
• M.Bourély, "Organisations à compétence territoriale. Organisation~ de 
l'espace", Jurisclasseur Droit Intemlltional. Fasc 195. 
• Manin, "Le nouveau droit de la coopération spatiale européenne: l'Agence 
Spatiale Européenne" (1974) RTDE 2/3. 
• NJasentuliyana & R.Sk Lee, Manua/ of Spare Law (New York: Occana 
Publication, 1979). European Space Agency in Vol 2. 
• M.Bourêly, "L'Agence Spatiale Européenne", (1976) 1 A nna/so! Air& SjJal'e 
Law, 183. 
• J.Chappez, "La création de l'Agence Spatiale Européenne", (1975) 21 A FIJI, 
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perform this task better and would have a stronger position in the interl1ational 

competition. Consequently, the governments of the States members of ESA2 

decided, in a Declaration introduced by France on January 14,198()3 to transfer the 

activities related to the ARIANE launcher to a private entity. This entity was 

eventually set up as an incorporated company under the laws of France, on March 

26, 1980, and named ARIANESPACE4. This company is in charge of the 

management of the manufacture of the launcher, its commercialization, élnd the 

launch operations. The costs of further developments of the launcher are still being 

801. 
• Convention for the Establishment of a European Space Agency. Space Law: 
Selected Basic DocumenLc;, 2d Ed. 178.331. European Space Agency Basic 
Texts. 4 Vol. Paris ESA 

2 ESA was in charge of the development of the ARIANE launcher. See : 
• M.Castello, La Grande A l'enture d~rialle.(Paris : Larousse,1987). 
• M.Bourély, "Coopération internationale et droit de l'espace, l'exemple de 
la légende européenne", in Aspects réce/lls du droit de l'espoce.(Paris : 
Pedone,1988), 47. 
• M.Bourély, " La production du lanceur Ariane",(1981) 6 Annals of Air & 
Space Law ,279. 

3 Declaration of Certain European GcvcrnmenLS Relating to the Ariane 
Launcher Production Phase.(1981) 6 Annois of Air & Spoce Law, 723. 

4 On ARlANESPACE, see : 
• M.Castello, La Grande A l'enture d~/iane (Paris: Larousse, 1987). 
• J.Chappez, JI Ariancspace : première société de transport spatia:", (1983) 
110 JDI,695. 
• J.Chappel, "Les systèmes de transport" in: Aspects récents du tiroir de 
l'espace (Paris, Pedone, 1988). 
• G.C.Raclin, "Going to Work in Space: A Survey of Presently Availahlc 
Launch Systems" in: Amcl1can Ente/prise, tire Lm ... and the Commercial Use of 
Space, National Legal Center for the Public Interest, 1986,31-72, at 46 & ff. 
• ARIANESPACE, Alianespace, première société commelciale de transpol1 
spatial, Puhlic Relations Document. 
• A.Souchier & P.Baudry. A liane (Paris, Flammarion, 1986). 
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borne by governmentss. Finally, it is important to keep in mind that a large part of 

the company's capital cornes from public sources. Privatization was esscntially a 

matter of lega} technique. In the United States, the movement went the opposite 

way. The initiative came from sorne private enterprises willing ta enter the market 

of commercial launch activities. 

The first company to appear on the market of private commcrcJallaunches 

was SPACE SERVICES INCORPORATED OF AMERICA (SSI), a company 

incorporated under the laws of the State of Texas on Septembcr 17,1980. The ohJcct 

given to this company was to perform any lawfuJ business for which corporations 

could be incorporated under the Texas Business Corporation Act. SSI's ohJectives 

were to: 

1) demonstrate SSI's ability to fund, organize and develop a completely private 

launch capability; 

2) develop a cooperative working relationship with relevant Federal agencics; 

3) acquire operational expenenct:; 

4) develop a model private launch site; 

5) predict the success of orbital operations based on suborbital performance; 

6) compare the performance of Conestoga 1 ta the design mission6
• 

Consequently, when this company decided ta develop, build and launch il 

S ESA is in charge of new devclopmcnts related to the ARIANE type launchcr. 

6 AD.Webber, "Launching the Rocket Industry in the United States: DOlTlc!>tic 
Regulation of Private Expendahle Launch Vehicles (1984) 2 JOIlI7W/ of Ail 
Law &: Commerce, 50. Citing Space Services of America, Com:!>toga ( MI:.:.ion 
Report 3 Mar, 1983. (Submitted tn the FAA). 
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Commercial Expendable Launch Vehicle (EL V), it was necess,'3ry to check that this 

activity is lawful, while performed by a private company. 

IID." A CONSEQUENCE OF SPACE LAW ; THE DUT\' TO SEEK 

GOVERNMENTAL AUTHORIZATION TO LAUNCII PRIVATE ELV's. 

As \le have seen previously7,international space law allows space activities 

ta be operated by private companies. However, from the beginning of the 

discussions among States on this matter, a very important element was c1ear: priva te 

companies could be allowed to enter into such activities, under the condition of the 

control by the appropriate State. A Soviet document cIearly expressed this opinion: 

" The Soviet delegation cOllsiders il essellliaito point out tlza: in Ilzis field il wOll/cl be 

possible to cOllsider the queslion of IlOt e.xcludillg from the declaralion the po.\sibility 

of activity in outer space by p,ivate compaIl ies, Oll Ihe condition r/zal :-.uclz lIclivity 

would be subject 10 tlze control of tlze appropriate Stale, and the Slale wOll/d bear 

;lIIemat;onal rcsponsibility for 11"8. 

This is what was finally embodied in Art 6 of the Outer Space Treaty9. Also, 

7 See Introduction. 

8 UN Doc NAC. 105{PV.22 (1966), 37. 

9 Treaty on Principles Governing the Activities of Sta tes in the Explora tion a nù 
Use of Cuter Spacc,including the Moon and Other Celcstial Bodies. Jan 
27,1967. 18 UST 2410; TIAS No 6347; 610 UNTS 205. 
ART 6 : " States parties to the Trcaty shall bear international rcsponsibllity 
for national activities in outer space, including the rnoon and other cc1estial 
bodies, whether such activities are carried on by governrnenlHl agencies or by 
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Art 8 of this treaty provides that a State Party which carries on its registry an ohJect 

launched into space "shall retai" jurisdictioll and cOll/rol over suc" ohjecl". As was 

previously noted10
, the Treaty does not make any distinction between the activities 

of a State and activities of this State's private enlerprises. As nOled hy 

AD.Webberll : " Tlms, tire Ireaty c/early cOlltemplales priva te space (/cliviti('s al/d 

mandates that Slates parties takc respollsibility for suclz activities, evclI if l1ze Stale dO(!!i 

Ilot exercise ally direCI or indirect cOll/rol over sl/ch activilies". Consequcnlly, Il i!\ the 

responsibility of the United States la ensure compliancc with the provisions nI the 

Outer Spa ce Tremy by priva te enterprises : principle of free exploration, usc Hnd 

exploitation of space by ail, non-appropriation of space, pcaceful use ... A~ for the 

question of which State would bear this responsibility, the Outer Space Trcaty, 111 

its Art 6, uses the expression "llze appropriale State", and Art 7 imposes liabllity on 

a State for space activities of its nationa]s. More precision is given in the Liability 

non-governrnental cnlilies, and for assuring thal national activitics arc carried 
out in conforrnity with the provisions sel forth in the present Trcaty. The 
activities ofnon-governrnental cntities, in outer space, including the moon and 
other celestial bodies, shull reqllire ullthorizlItion und continuing slIpcl'vhiun 
by the appropria te State Parly to the Treaty. Whcn actlvltics ,II e carried on 
in outer spaœ including the rnoon and othcr ccbtial bodlC!\, hy an 
international organization, responsibility for compliancc with tlm Trcaty ~hall 
be borne both hy the international organization and hy the St~lle!. Partic,- tn 
the Treaty participating in such organizalion".(cmpIHI~I~ provlded). 

10 Sec Introduction. 

11 Allen Duane Webhcr, "Launching the Rocket Industry in the Uniteù States 
: Dorncstic Regulation of Private Expendable Launch Vch.c1es" (1 ~H4), 
Joumal of Air Law & Comme/cc, 1, al 36. 
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Convention l 2: the State responc;ible for damage (as covered by the COilvention) 

caused by the space object operated by the private enterprise is the "lmmchillg Stafe ll 

defined as lia State wlrich lawle/les or procures tlze laullclzÏlzg of a space abject", or Il 

a Stale fro"",. wlrose territory or facility a space abject is lawzched"13. The 

interpretation of the expressions "laullchillg Slate ll and lIappropria/e State" has been 

discussed. Thus, for Prof.Bôckstiegel, the appropriate State can also be "the State 

wllOse natiOlzality the priva le ellferpnse lras"14. However, as M.Ritholz notes: Il If Ihe 

State of lIalianalily is presumed la have }urisdiclion, severa/ prob/ems arise. The Stale 

of IZaliolla/i1y of the PLV f Privote Lawlclz Vellture 1 could be the State of 

illcorporation, the Sta/e w/zere ils home office is loca/ed, or where ils prù1ciIJ:,1 place of 

business is located. If more /hall olle Stafe is illvo/ved, COI/f7icls over whiclz SUife wou/d 

have primary jurisdictiall, for pur poses of the 67 Treaty, would be manifold. No maller 

whiclz Slale is obligaled 10 exercise "autllOrity and supervLçion' over the lise, or PLV, 

alZy activiry in oUler space by the user or PLV call be legitimized Ollly by Ihe wil/illgness 

of a Slaie party ta assume respollsibiliry for such "aulhorizalioll al/d supervisio1l". 11/ 

arder ta adequately supen,ise ally activity, Ihe supervisillg Stale musl be able to impose 

sallctions UpOIl the elltily in COli Irai of the space abject after il is lawlclzed. Thal ellfity 

would he eillzer the PLV or the liser. Thus tlze locatioll of the PLV or the liser alld the 

12 Convention on International Liability for Damage Caused by Space Objects. 
Adopted in UNGA Res 2777(XXVI). Nov 29,1971. Opened for signature 
March 29,1972. Entered Înlo force Octohcr 9,1983. 

13 Liability Convention Art 1 c)i) and ii). 

14 K.Il. Bbckstiegcl," Legal ImplicalionsofCommercial Space Activilies", (1981) 
24 Colloquium, l, at 12. 
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whereabouts of tlzeir respective assels are relevallt ta delcmlillillg wlziclz SWfe is "/Ize 

appropriale Slate Party't. As a gellcral rule, aState may IlOt excrcise ifs CllfOlCCI1lCI/t 

jurisdictioll 011 Ihe tcrrita,)' of GllOtlzer Statc witllOLlI the latter's COI/SCllt. TllUs, Ihe SItUe 

ill which the PLV or tlze user or tluir respective asscts are locatcd s/lOu/ci he Ihe Stole 

Party obligated to halllllOrizc alld supcn1ise" user or PLV actÎvities" 15• 

As for M.Webber, he writes : ttThLLli, the Ullitcd States is primarily lioh/(' lille/cr 

Ïllfenzatiallallaw for pure/y privale space velzic/cs (hat /mlIIeh [rom !Ize (JI/ifet! SUi/C.\ 

or ifs territorial watersttl6• 

This discussion ilIustrates the various interprctations givell to the exrrcs~i()n~ 

Itappropriate Sia/eu and ulawzclzil/g Slatett17• This may be a rcason wlly, when 

legislation was elaborated to regulate private ELY activities, to he on the Sille ~Idc, 

the scope of application of the legislation \Vas decided to be made very \VIlle IR. 

IS Andrew Ritholz, "International and Domcstic Regulation of Privatc Laum:hing 
Ventures" (1985) SlanfO/d JaL/mal of IIIICI11(/I;0/101 Law, 135, al 142. 

16 Webber, "Launchmg the Rocket Industry 10 the Unilcd Slalc~. DOnlc:-IIC 

Regulation of Privatc Expcndable Launch Vehicks, (1984) lO/lmal oi A ,/ 1.(/\1' 
& Commerce, 1, at 39. 

17 For othcr points ofview sec' II.Bittlingcr "Pnvate Spacc Activlllc\' OUL'~IJ(lI1!\ 
of International Responsibility" 1987, 30 Colloquium, 191-1 %; A Corbie\. 
Outer Space in IntcrnatlOnal Law, 31; E.W.Jenks, Spal.c LIW, 236, J.KI~h, 
The Law of International Spaces, 137; 1 A.Cashali, Thc COI1LCpt of Sialc 
Jurisdiction in International Space Law, 122; S.Gorovc, "Sovcrclgnly ,lIld lhe 
Law of Outer Space Rccxamincù" 1977 A111l01.1 of AIr & Sp(/(e Low, 115; 
M.Menter, "Legal I\.csponslblllty for Ouler Spacc AetIVJtlc~", (19Hl) 2() 

Colloquium, 122; II.L.Traa Engclman, "Prohlcm~ of StaiL' Rc~p()mJhlllly 111 

International Space Law", (1983) 26 Collex/uil/IIl, 141 M IIowald, "Prtv.tle 
Space Activitics amI National Legislation", (19H9) 32 COII(Xf/li/llll, 344-147, at 
345. 

18 See Chapter 2. 



l 
17 

The launching State is absolutely liable for damage caused by its space abject 

on the surface of the earth and ta aircraft in flight, and its Iiability is based on fault 

for damage caused elsewhere ~o another space obJect or ta persans or property 

aboard it, these liabilitles being subJect ta the exceptiorls ,ùrovided in Art 7 of the 

Liability Convention19, The United States has ratified these instruments. However, 

this does not give it domestlc authority to regulate the private space launch mdustry. 

Mnreover, when giving its consent to the Outer Spa ce Treaty, the C()ngre~s did not 

pass any legislation giving power ta any agency ta regulate this indll~try. Of course, 

Art 6 of the US Constitution provides that !fal! Treaties made ( ... ) wzder the AllI/zarity 

of Ille Ullited States shall be the supreme law of the Land ". But this would givc 

domcstic authority ta the United States' Executive to regulélte private lélunch 

industry only ta the extent that the Outer Space Treaty, or part of it, is considered 

as self-executing, and élS su ch does not require any implementing legisléltion. The 

19 The Liability Convention docs not apply 10 damage causcd 10 a US national 
bya US space vel'iclc.Domestic law remedics must be uscd hy the claimant. 
Strict liability seems to he very adcquate in tbat cnsc, launch aClivltie~ bc..ing 
casily considcred as ultra-hazardous. See Webbcr Id note 16. 
Two cases would support the Sll ict li,lbility action: 
• Bcr~ v.Reaction Motors Division. Thiokol Chcmical Corp. 181 a. 2d 4~) 1 
(1962,npc). (Damage caused in the vicinity of a rocket site by the tcsting of 
rocket). 
• Smith v.Lockhccd Propulsion Co. 5(, Cal Rptr 128 (1967, C.A) (Damage 
causcd by liring of a rocket and consecutive seismic vibrations). 
On liability for spacc nctlvities sec: 
• Space Actil'llies and Emcrging b;tcl71ational Law, Center for Rcsearch of Air 
& Spa cc Law, Mc GIll University, 1984, 293 & fI'. 
• Christol, "International Liahllity for Damage Causcd by Spalc ObjCLt~", 
(1980) 74 Am J of Jm'f Law, 346,359. 
• a.Van Rccth, "The Lnunchmg Stnte Should Indemnify ail Participants in a 
Spacc Venture", Internntional Bar Association, 22d Bicnnial Conference, 
Buenos Aires, 25-~(\ September 1988. 
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notion of self-executing treuty can br defined as follows : " fa / .\clJ-exec/IIil/g trclIfy 

is olle which fumislzes by ils OWIl lenns (or by reasoll of Ilze existence (J) fJJI.'I'iow/y 

enac/cd statutes wlzicll cali implemelll it) a mIe of laltl for the execlIf;,/c hf{/llch of ,he 

Govemment, the courts, tlze States, ar for privale ÎlldivU/uals. Ail e .ccuIO/y, or 1101/ .H.'IJ. 

executing treaty, is one whicll eJ.plicitly ar implicitly requires ù.'lplemCIl(a(ÙJll hy.\(Jl/le 

executive or legislative agellc)', either Federal or Sllue, before if .';{I/I becol1/e (/ mie for 

the courts or for pnvale illdividuals"W. It is the role of the executive brancl1 :;) decidc 
, 

whether a Treaty is self-executing, this deterrnination being suhJcct to furthcr 

interpretation by the Courts21 • 

It seems that the drafters of the Outer Space Treaty mtended tn makc it self-

executing, at least insofm as it impcses on States the continuous supervisioll 01 sp"cc 

activities undertaken by their nationals, which derives in a positive obligation to 

re~ulate these activities22• This conclusion cornes From the very strong language 01 

the Treaty in its Art 6 : 

20 AE Evans, "Sorne aspects of the Prob1ern of Sclf·Exccuting Trcatic~" (1951) 
45, Proceedings Am Saciety Jill" L, 66-68, quoted by P.O Nc~gos DeL Thl'~I\ 
id note 21. 

21 On self-cxecuting treaties sec: 
• Restaternent (second) Foreign Relations Law. Parag 141 (1%2). 
• Evans, "Sclf Executing Trea tics in the United States of Amenca", (1953) 10 
BIlt YB lnt'l L, 178-185. 
• Henry, "Whcn is a Trcflty Sclf Exccuttng ?", (19' :J) 27 Miclt L RCI', 776 
• P.O Nesgos, Natianal Law O1ul Calnmcrcwl A ( .tl'IIIC\ in Ol/ICI Sp(/u, DeL 
Thcsis, Mc Gill Univcr~ity, Instltute 01 Air & Sp;lce Law, 10H1, <J. 

22 Sce for the sarne opinion: P.O Ncsgm, DeL ThC~I~ iù note 21 / P 22 Il, Il 
203. 
Sec for a diffcicnt opinion: Arthur Dula, "Regulation of Privatc Commercial 
Space Activitic~" (1981) 24 Cath/lill/ill, 25, who comlJcr~ thal thc~c 

provisions arc not sclr-exccuting. 
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• "mruI" bear international responsibility 

• for "assurjng" that priva te enterprises conduct their activities in conformity 

with the provisions of the Treatyj 

• private activities "shaH" require authorization and continuous supervision. 

Moreover, when the United States ratified the Treaty, no implementing 

legislation was asked by the President. The Department of State itself, in the SSI 

procedure, behaved in a way which implied that it recognized the Outer Space 

Treaty as self-executing : while SSI was asking the DOS for an export permit, the 

DOS addressed other issues related to the launch, implying that it considered itself 

as having authority to regulate this field. 

Finally, and more importantly, the United States cannat use the argument of 

the absence of domestic legislation to leave its international undertakings unfulfilled. 

First, under internation,H 1.lW, the United States is responsible for the application 

of the treaties it ratified23• Moreover, the United States has not only a dut Y ta 

make sure that private enterprises comply with the provisions of the treaties, but 

also an important interest in doing so: it would be held responsible, towards other 

States, for the possible damage caused by the activities of these enterprises, and, as 

such, it has an interest in authorizing the activities for which it considers acceptable 

23 Vienna Convention on the Law of Trcaties. Art 27. UN Doc Neonf 39/27 
(1969). (1969) lnt'l Legal Malerials, 679. 
Art 27 states that "a party may not invoke the provisions of ilS intcrnallaw as 
justification for ils failure to perform a treaty". 
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to bear tbis responsibility24. 

However, it is worth noting that, if the issue of the domestic authority of the 

US Executive ta regulate priva te ELV's has been discussed theoretically, in practice 

companies which wanted to launeh such vehicles did not challenge this authority 

and, from the beginning, sought licenses and authorizaticns. 

!Ç).-AGENCIES HAVING A POSSIBLE INTERESTIN REGULATING PRIVATE 

LAUNCH ACTIVITIES. 

Having concJuded that the United States Government has authority to 

regulate these activities, the question arises as to which agencies are involved in the 

process of authorization. This is what SS! tried to find out when it decided to launch 

its first rocket. 

As no legislation was passed by Congress, no agency was specifically granted 

any authority to regulate the activities of the private launch industry. Morcovcr, 

launches used ta be operated by NASA, the Department of Defense and the 

Department of the Army, Navy and Air Force which were acting under their own 

regulations and under the authority of no other agency. But in view of the exi~ting 

legislation at that time, the launch of a rocket was susceptihle 10 tall withlll the 

24 For devclopmcnts about the authority and dut y of lhe US Governmenl ln 
regulate priva te ELV's under domestic and internalional law, sec: Allen 
Duane Webbcr, "Launching the Rocket Industry in the Uniled Stalc!.: 
Domestic Regulation of PrivalC Expendahlc Launch Ychiclcs", Journal of A il' 
Law and Commerce, 1, al 35. 
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competence of a number of administrations. The review of these agencies gives an 

ide a of the situation as it used ta be when the first priva te launch was initiated. It 

is intended ta provide a historieal perspective as ta a very eomplicated proeess that 

was ta be simpHfied by the Commercial Spaee Launch Act and the Office of 

Commercial Space Transportation2S• 

Obviously, the Federal Aviatio" Administrati(}1l was ta be consulted. In fact il 

is the only agency having been granted sorne kind of authority regarding rocket 

launehes. The Federal Aviation Act of 1958U, grants the Secretary of Transportation 

the authority ta develop plans and formulate poliey regarding the use of navigable 

airspace27• The Secretary of Transportation can issue rules and regulations "for the 

prevention of collision(s) between aircraft ... and airborne abjects", and, in general, 

to ensure the safety of aireraft. The legislator intended ta give the FAA authority 

on spaceeraft28, as the Sennte Committee explained : Il in order for tlze (ldmùzistrator 

of tlze new agellcy to properly discharge his respollsibilities lillder the Ilew (1 ct, 

2.'i The Commercial Space Launch Act, the Office of Commercial Spacc 
Transportation and the subsequent regultations will be dealt with in Chapter 
2. I-Iowever, we may already stress that much of the authority of the agcncies 
furlher analyzed has now been supplanted hy the Office of Commercial Space 
Transportation. 

26 49 use Parts 1301-1523 (1982). 

27 49 use Part 1348. 

28 Except public spacecraft. NASA or DOD spacecrart cannot be regulatcd hy 
the FAA because the Congress did nof. givc FM regulatory powers with 
respect to public aircraft (or more exactly airborne objects). 
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particularly those in connection with the allocation of airspaee, tllat his jurisdictioll 

slzould ex/end not oufy ta vehic/es commoufy considered as aireraIt, hw a/so dllrillg 

tlreir flight through airspace, otlzer velzic/es such as rockets, missiles alld otlza airbome 

objects"29. Moreover, it should be noted that FAA has some authority over 

spacecraft as a logical consequence of its authority over airspace: FAA has élllthority 

insofar as safety of air navigation is concerned. The FAA Chief COlln:~el exprc1'>1'>cd 

this view, saying: "it seems emirely consistent wit/z tlze il/tcllt of tlzc FA Act Ilot to apply 

tlle fLlIl pmzoply of our FAA regulations so IOllg liS wc rema;,z asslIIeci tha/ safet}' of tlze 

US air-space will Ilot be derogatedllJO• In this view, the FAA Îssuetl reglliations 

related to unmanned rockets, in 196231• These regulations wcre not aimctl at 

commerciallaunch vehicles but at model rockets. FAA recognized that thi!. Federal 

Aviation Regulation (FAR) is the only regulation applicable tn private expcndabJe 

launch vehic1es32• This regulation defines the term Ill'Ocke/" as mcaning "(111 

wmwllIled airera ft, wlzose j7ight in the air is derived flom Ille /hrll.\/ of l'jc:c/etl 

expanding gases genera/cd in the cllgillC from self cOlltained fuels or pmpel/III//s al/d ;s 

29 S.Rep. NO.l811. 85th Cong, 2d Sess, 20 (1958). 

30 Letter from the FAA Chief Counscl to the NASA General Counsel, datcd Il 
March 1977. Quoted in r.D Nesgos, DeL The~is, id nOle 21, p 176. 

31 14 CFR Parts 101.21-101.25.Proposed in 1962, 27 Fcd Reg S402 (1962). 
Enacled in 1963,28 Fed Reg 306 (1963).Rccodilied in 1963, 2R Fed Reg 6722 
(1963). Arnended in 1974, 39 Fed Reg 22,252 (1974). 

32 For instance, in the Conestoga 1 case, when giving the exemption, the FAA 
did not invoke any othcr regulations. 
In Re Spa cc Services Inc, Regulating Doc No 22 7775 (Sept 1, 1982). 
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Ilot depel1dent on the imake of outside substance. It illcludes alZy part wlziclz becomes 

separated durillg the operatiom"3J• The FAR provides that no unmanned 

rocket may he operated : 

- in a manner that creates a collision hazard with other aircraft; 

- in controlled airspaee; 

- within tive miles of the boundary of any airport; 

- at any altitude where clouds or obscuring phenomena of mare thon t'ive 

tenths coverage prevait; 

- at any altitude where the horizontal visibility is less than five miles; 

- into any cloud; 

- within 1500 feet of any person or property that is not associated with the 

operation; 

- between sunset and sunrise.34 

Moreover, within twenty four to fort y eight hours prior ta the launeh, the operator 

of the unmanned rocket must give certain safety information ta the nearest FAA Air 

Traffie Control facility, these information including: 

- the names and addresses of the operators; 

- the number of rockets to be operated; 

- the size and weight of each rocket; 

- the maximum altitude ta which each rocket will be operated; 

3J 14 CFR ï'art 48.3 Civil Air Regulations. 

34 14 CFR Part 101.23 (a)-(h). 
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1 • the location of the operation; 

• the date, time and duration of the operation; 

• any other pertinent information required by the air traffic control faciliti\~. 

As unmanned rockets will interfere with controlled airspace, priva te companies 

operating them must obtain either a waiver or an exemption l'rom the regulations'l6. 

The waiver is adapted when the company wants ta operate only one tlight (test 

flight) and this procedure is quite simple. In case the company wishes clearance for 

a series of launches, it must obtain an exemption. This procedure is more 

cumbersome because the exemption can he granted only in Washington OC, and the 

comments of the DOD, DOS and OHICf agencies that have an interest in the lise of 

airspace, must be obtained by the FAA37. 

For the launch of unmanned space vehic1es, it is essential for rurroses of 

guidance, tracking, possible destruction ... , to use radio communications. Under the 

Communications Act of 1934?8, nohody can operate or use a radio "ppélliltW. unlcss 

this persan obtains a license pursuant to the Act39• This license is ln he givcn hy 

3S 14 CFR Part 101.25. 

36 14 CFR Part 11.71. 

37 On the role of F AA, sec : 
P.O Nesgos, OCL 1 nesis, id note 21,p 171. 

38 Federal Communications Act of 1934. 47 USC ParL<; 151-609. 

" 
39 47 USC Part 301. 
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the Federal çommUlli~at;mrs CommfssÎon40 even though there is no fJrocedure 

directly applicable regflrding communications involved in spacecraft launches. 

Consequently, priv~t~ launch companies need ta apply for this license with the Fee 

before launching. However, this seems to be quite easy because the radio systems 

used for these launches do not present exceptional characteristics that would need 

special attention of the FCC41 • 

The Deparlment ofSlate, as weIl, is interested in priva te launches. For it is in 

charge of foreign affairs, the DOS has to ensure compliance with treaties in force 

for the United States. As we have explained above42, p.ivate launches will involve 

the Iiability of the United States towards another State in case of damage célllsed to 

the latter by the launch or, in general, by the non comphance ot the company with 

the provisions of the treaties. Moreover, the United States has to provide the 

Secretary Genera) of the United Nations with information concerning space abjects 

launched by it43• In consequence: 

- firstly, the DOS has an interest in checking that the proposed launches are 

40 47 USC Part 151. 

41 For a detailed description of the Fee regulations applïcable at that lime, see 

P.D Ncsgos, DCL Thcsis, id note 21, p 191 ff. 

42 Sec Chapter 1.1.(0). 

43 Convention on Rcgistralion ofObjects Launched into Outer Spacc. Adoptcd 
in UNGA Res 3235 (XX IX), 12 Nov 1974,28.1 UST 695(1976-7). 0pcned for 
signatum 14 Jan 1975. Entercd into force 15 Sept 1976. 
ART III(l). ART II(I). 
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in conformity with the treaty obligations of the United States, ensuring lallnch safety 

and preventing Iiability of the United States; 

• secondly, the DOS has an interest in conc\uding an agreement with the 

operator of the launch, providing for the indemnification of the United States, in 

case of its lia~llity, either by insurance or any other me ans. 

Another reason why the DOS is implicated in private lallnches is that rockets, 

launch vehic1es, payloads, specifically designated associated eqllipment, élnd relatcd 

technica! data, are inciuded on the "Mullition Lisf"44 determined by the DOS. "11/e 

List comprises a variety of categories of anns, ammwlilüm lI/ul imp/emellts of wur. 

Category Iv, tit/cd 'Laulleh Velzic/es, Guided Missiles, BallLç/ic A-fis.\ile.\, Rockel.\, 

Torpedoes, Bombs and Milles' ùlc/udes rockets (except meteorologica/ SOlllll!illg 

rockets), and laLlItch velzic/es, and apparalLts, devices alld nUlIe/ials for Ihe;,. 

operatioll45• Also included are mi'isiles and space velzic/e powc/p/(lIll. CategOly VU of 

the Munitions List mellliollS spacecraft 'inc/udillg ma1l1zcd alUllllll1Ulllllecl, active lI/ul 

passive satellites'. CategOly XI illc/udes mi/:lmy spaee electrOllies. Il is clear ft Olll fhe 

enumera/ion that tlze reJerellces 10 space-related equipmel/I are plll wed ;1/ .\lI"" li 

mamler as to comprise vir/ual/y any spaee-bowld object or vehicle evell if il 11(1.\ 1/0 

deJellce or military purpose"46• A license is reqllired tor the export nt slIcl1 item)" 

.4 22 CFR. 121.01. 

.5 For the full contents of this Catcgory IV sec: Arthur Dula, "Priva te ~)ector 
Activities in Outer Spacc", (1985) 19lntcmationnl Lawyer, 159, al 180 nole 75 . 

• 6 In: p.n Nesgos, Del Thesis, id note 21,p 208-209. 
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under the AmIS Export COlltrol Acr7• An "export" is defined as meaning "the selldillg 

or taking out of thp. United States in any manner any article, equipmelll or tec/lllieai 

data 011 the Munition List"48• Consequently, in two cases a Jicense would be needed: 

- if the flight plan impJies that the rocket will leave the territorial waters of 

the United States; 

- if the rocket is to be transferred out of the US territory to international 

waters or ta another State to be launched·9• 

In connection with this question is the raIe of the l1lternal Revenue Service. 

Under the GUll COll/roi Act of 196850, importers, manufacturers, and dealers in 

firearms, destructive devices, and ammunition for destructive devices must register 

with: 

- the Alcohol Tohf,cco and Firearms (ATF) 

- the InternaI Revenue Service (IRS). 

They also have ta do sorne payments to the IRS. The definition of 'destructive 

.7 Arms Export Control Act. 22 USC Parts 2751-2796. 
Regulations: 22 CFR. 123.01. 
On export contraIs sec: 
ADula, "Export Controls Affecting Space Operations", (1986) 51 Jownal of 
Air Law & Commerce, 927, 944-947. 
B.Brumberg, "Rcgulating Priva te Spacc Transportation" (1984)Administrative 
Law Review, 363-385, at 380. 

48 22 CFR Part 121.19 (1984). 

49 On the role of DOS, sec: P.O Ncsgos, DCL Thcsis, id note 21,p 202 0'. 

50 18 USCA. 921. 

,. 
, 
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devices" encompasses rocketsSI• 

NASA could also be seen as another agency having an interest in private 

launches. However, it seems that, from the regulatory point of view, NASA has no 

authority over private launches. The language of the National AcrolZawics al/d Space 

Act of 195852 leads to this conc1usion. Sorne provisions of the Act can he selectcd 

to show that private launch activities are not included in the mandate of NASA. 

- "The Congress funlrer dec1ares that sucl, activities [aerOlwutica/ (Iml spllce 

activities] shall be the responsibility of, and shall be directed by, a cid/hm agcIlcy 

exercising control over aerOllawical and space activities sp(J/lsored by tire UI/ited 

Slales( ... ) 1153 

SI B.Brumberg, "Regulating Priva te Spacc Transportation",(l 984)A dministmtil'c 
Law Review, 363-3S5, at 381. 

52 42 use Paris 2451·2477,2481-2485. 

53 42 use 2451 Sect 102.(b) 
On the interpretation of the word "sponsol'ed",see: 
• Arthur Dula, "Regulation of Privatc Commercial Spacc Activities" (1981) 24 
Colloquium, 25-45, at 27. 
• Allen Duane Webber, "Launching the Rocket Indu~try in the United State~ 
: Domestic Regulation of Priva te Expendable Launch Vehiclcs"(1984)Jo/ll7lol 
of Air Law & Commerce, 1-67, at 16. 
• Case Forshan v. Harris, 100 S.Ct 978 (1980). 1t was rulcd in thi!. callc lhat 
a priva te group which had reccived fcderal funds was not thcreby turned into 
a federal entity [or purposes of the Freedom of Information Act. "Grant!. or 
federal funds gcncrally do not creatc a partnership or JOint venture wlth the 
recipient, nor serve to convert the acL<; of the reclplcnL lrom privatc acts to 
governrnental acts absent extensive, detailcd amI virtually day to day 
supervision". 
• B.Brurnherg, "Rcgulating Priva te Spacc Transportation",(19R4) 
Administrative Law Review, 363·385, at 378. In this author's VICW, sincc the 
United States ratilicd the spacc treaties, private space launchcl. cannot occur 
without the United States' approval. Thus, thcy arc implicdly "!.pon~orcd" hy 
NASA. 

• 
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• "the term 'aeronautical and space activities' means (A) [eSearcll ;'110, and ,he 

solution of, problems of j1ight within and outside the earllt's almosphel e; (B) ,he 

developmellf, COllstnlclioll, les/Ùzg and operalioll [gr research purposes of 

aerolZautical and space velzic/es; (C) ( ... j and (D) such ollzer activities as may 

be required for tlze explorat[olZ of space( ... )"S4. 

Obvbusly, the language used by the Act does not give NASA authority ta regulate 

private launches. Indeed, these activities are not "sponsored" by the United States. 

Moreover, usually they are not for research or exploration purposes, but for purely 

commercial purposes. Research and exploration of space are still mostly conducted 

by States. Moreover, NASA expressed the will not to be involved in regulating 

private ELV'SS5. 

However, because of its technical experience, NASA plays an important role: 

• in cooperating with other agencies which may need technicéli advice tn 

exercise their regulatory raie and issue the necessary licenses, 

authorizations and exemptions. 

• when a company uses NASA's equipment or facilities. In that case, as owner 

and operator of the faciHties, NASA can impose, on a purely 

contractual basis, sorne obligations on the company such as obtaining 

54 42 USC 2452. Sect 103 (1). 

5S Spacc Commcrcialization IIcarings Before thc Subcommittce on Space 
Scicnce and Applications of the IJouse Comm. on Science and Technology. 
98th Congo 15t Sess 65 (1983), at 36 (Slalernent of M.Beggs). 
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insurance ta caver any liability of NASA56. 

Pursuant ta the Hazardolls Maleria/s Transporlalion AC157
, the TrallsporlatÙm 

Departme"t's Material Transportatio" Bureau and the Bllreau o(Molor Carrier Sa(t!}' 

exercised sorne control over the launch license procedure as far as transportation 

of hazardous materials (rocket propellants) to and from the laullch site is 

concerned58 . 

The Departmellt o(Defemle does not conslder itself as having (Illy rcgulatmy 

role relating to private ELV'S59. However, as weil as NASA, the DOD wIll play é\ 

raie in the activities of operators of private ELV's launching from 000 facilitles, 

particularly insofar as safety is concerned. 

As having the dut y to prote ct commercial and leisure sea vessels against 

56 Mossinghoff, "Managing Tort Liability Risks in the Era of the Space 
Shuttle"(1979) 7 Joumal of Space Law, 121,122. 

57 49 USCA 1801-1812. 

58 K.G.Yelton, "Evolution, Organization and Implementation o/the CommerclHl 
Space Launch Act and Amendments of 1988", Wintcr 1989, JOl/rnal of Law 
and Technology, 117, al 123. 
B.Brumberg, "Regulating Priva te Spacc Transportation",(19H4)Adl1lil1i.\l1(/III'C 
Law Review, 363-385, at 381. 

59 Space Commerciahzation IIcarings Berore the Subcommittec on Spacc 
Science and Applications of the IIouse Comm on Science and Tcchnology 
98th Cong lsl Sess 65 (1983), al 155 (Statemcnl of Colonel Jacohy. 
Department of Defense). 
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potential hazards, the Coast Grmrd rnay have sorne interest in the activities of private 

EL V's in case sorne parts of the rocket were susceptible to fall in the territorial 

waters of the United States60
• 

Fi .Ially, launches should be notified to NORAD61. The first reason is that 

NORAD tracks aIl objects in outer space, sa that the launch of a new one is 

necessary information for thern. The second reason is that NORAD may 

recommend ta the operator of Lhe ELV sorne adjustments of the flight plan in order 

ta prevent collision or damage with other abjects in space62
• 

Sorne other agencies have been mentioned, as we)), as hflving a possible role 

60 Port and Waterways Safety Act, 33 USC Parts 1223(c), 1225 (1982). 

61 North Arneric:m Aerospace Defense Commando 

62 For more developmcnts about the dirferenl agencies inlerested in priva te 
ELV see: 
• Allen Duane Webb cr, "Launching the Rocket Industry in lhe United State!. 
: Domestic Regulation of Priva te Expendable Launch Vehic1es.( 1984) JOl/rnal 
of Air Lnw & Commcrce, 1, at 9. 
• John T.Slcwart,Jr, "US Private Enlerprise Enters lhe Space Arenn. The 
Beginning", (1985) 26 COlloqllilllll, 149-156,at 150 ff. 
• James R.Myers, "Federal Government Regulation of Commercial 
Operations Using Expendable l:lunch Vchic1cs", (1984) 12 Nol JOl/IIlal of 
Space Lnw, 40-51, al 42 ff. 
• K.G.Yclton, "Evolution, Organization and Implemcntation of thc 
Commercial Space Launch Act and AmcndmenL'i of 1988", (Winler 1989) 4 
JOW1lnl of Lnw olld Tcchnology, 117-137. 
• B.Brumberg, " Regulating Pnvnte Sr'élce Trcmsportation"(1984) 
Administralll'c Lnw RCI'icw, 363-385. 
• E.R.Finch Jr & A.L.Moore, ASI/Obusincss: A GL/WC LO tllc COl11l1lC1CC and 
Law of Olltcr Space (New York: Praegcr, 1985), at 58. 
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in licensing Jaunch activities63: 

- The Central lntelligmce Ar:mC)' (ClA) could be involved with respect to national 

security implications64• 

- The Arms Control and Disarmamellt Agellcv may check that possible launch 

operations comply with arms control agreements65• 

- The Occllpational Safetv lllllillellltll Administration may be involved in deve loping 

and enforcing employee health and safety standards66• 

- The Environmelltlll Protection Agellcv may regulate certain matters rclallllg 10 

hazardous materials, air and water pollution standards, environmental impact 

statements concerning launch sites67• 

This overview of the agencies involved in the licensing process shows what 

a regu]atory maze the process for spa ce launch operations was nt that time. As Mr 

63 K.G.Yelton, op.cit, at 124. 

64 • Central Intelligence Agcncy Act of 1949. 50 USC. 403 ct seq. 
• National Sccurity Act of 1947. 50 USC. 403 ct scq. 

65 Arms Control and Disarmament Act. 22 USCA 2551 ct ~cq. 

66 Occupalional Safety and IIcalth Act of 1070. 29 USCA. 654, 655. 

67 • Comprehensive EnviiOnrncntal Rcsponse Compensation and Liabillty Act 
of 1980. Pub.L. No 96-510, 94 Stat. 2767. 40 CFR. 300 ct scq. 
• Resource Conservation and Recovcry .t\ct of] 976. Pub.L. ND 94-5HO, 90 
Stal 2795. 40 CFR 260-282. 
• Clean Air Act. 42 USCA 1857, 4362, 7401-7642. 40 CFH 52, 53. 
• Clean Watc;r Act of 1977. 33 USCA 125]-1376. 40 CFR 123. 
• National Environrnental Pollcy Act of ] 969. 42 USCA 432], 4:n 1-4135, 
4341-4347.40 CFR 1500-1517. 
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F. Whiting, Executive Director of the American Space Foundation, remarked68: II/Il 

order 10 gel a priva te EL V off tlle launeh pad, ( ... ), the average finn Iws Iwd 10 rWl a 

bureaucratic gaumlel of sorne 18 Federal Agellcies, overseeing 22 statu/es or reguiato/y 

guidelilles, none of Ihem passed or promu/ga/ed with Ihe express imem of overseeillg 

commercial laulleh vehicles ll
• Having this in mind, it is interesting tu take a look at 

the practical side of the situation, through the example of SSI. 

(lli.- FlRsT PRAcnCAL EXPERIENCE. 551. 

The SSI experience ta ok place in two steps. At first, the company planned 

to launch the PERCHERON. Then, they launched the CONESTOGA. These two 

different experiences deserve sorne developments. 

a).- PERCHERON. 

The Percheron was a launcher entirely designed by SS!. Unfortunately the 

launch of Percheron happened to be a failure because of an explosion during an 

engine test which destroyed the rocket. However, it is interesting to examine the 

regulatory procedure followed by SS!. 

As we have already explained, at that time no existing structure was in charge 

68 Space Commercialization I-Iearings Before the Subcommittec on Spacc 
Science and Applications of the Bouse Comm. on Science and Technology. 
98th Congo 1st Sess 65 (1983). 
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of issuing the licenses for such launches. Consequently, SSI contacted every agency 

that might have an interest in this launch. 

The FCC required SSI to obtain a Jiœnse. 

The Departmellt of Slale did not require any formaI clearance because the 

launeh was to take place entirely on the United States' territory. 

NASA had an advisory raie on technical matters, bath for SSI and the FAA. 

ln faet, the FM was the agency most involved in the process of this launch, 

mainly because only the FAA cou Id rely on sorne regulations with respect tn rockets. 

Because of the short time available before the day of the launch, SSI req~'ired il 

waiver from the FM. In faet, SSI C'btained the wa!ver on August 4,1981 for H 

launch seheduled for August 12,1981. The exemption procedure would not have 

allowed adherence ta the launch date. In its application, SSI gave the following 

information : 

- a waiver was required of the regulations proscribing flights in controlled 

airspace and tlights within a 5 miles lJoundary from an élirport; 

- the launch was ta be "single, non recurring, low altitude, tlight test of the 

Percheron rocket test article"; 

- flight plan; 

- launch windowj 

- purpose of the launch; 

- description of the rocket; 

- description of the launch site; 



( 

( 
" 

'" 

35 

• safety precautions planned. 

While granting the waiver, the F AA imposed that : 

• the operator was responsible for scanning the airspace within 9 miles of the 

launeh site to keep the area dear of non-participating aircraft and 

water vessels; 

• operations be eonducted only between 15 minutes after sunrise and 10 A.M. 

- the operator maintain direct communications with the local Air Traffie 

Control Center when operations were being eonducted in controlled 

airspace; 

- the FAA ret3ined the right to :;ancel or amend the waiver if safety 

conditions sa require or if the conditions ùf the launch changed.61J 

b).- CONESTOGA 

The procedure related to this launch was more cumbersome than that of the 

Percheron. Indeed, the conditions of the flight were different. In fact, the tlight WilS 

69 On Percheron, see 
• Allen Duane Webber, "Launching the Rocket Industry in thc United States: 
Domestic Regulation of Privatc Expcndable Launch Vehicles, (1984) JO/ll71al 
of Air Law & Commerce, l, at 22. 
• E.R.Fin';h & A.L.Moorc, Astrobusincss: A Guide to the Commerce and Lm'\.' 
of Outer Space (New York: Pracgcr, 1985), 56 & Cf. 
• J.R.Mycrs, "federal Governmcnt Regulation of Commercial Opcratiol1l> 
Using Expendablc Launch Vchiclcs", (1984) Vol 12 Nol Journal of Spnce 
Law, 40-51. 
• A.Dula, "Privat!"' Scctor Activities in Outer Spacc", (Winter 1985) Vol 19 
Nol lnt'f Lawyer, 178 & Cf. 
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to take the rocket out of United States' territorial waters. Moreover, SSl was using 

for this flig!1t an engine provided by NASA Finally, SSI wished to obtain an 

exemption from FAR Part 101, Subpart C, and all other regulations that the FAA 

may have considered relevant. SSI considered first: that the existing regulations wcrc 

not applicable to private launches such as Conestoga, and second that they haù 

taken ail necessary safety measures. The exemption was requested for a single 

launch of Conestoga. 

SSI filed its petition with FM on March 16, 198270
• The main elements of 

this petition were the following: 

- SSI requested a two month launch window in case of ùelays; 

- description of the Conestoga launcher; 

- description of the launch site (technical aspects, capabilities); 

- flight pa th (supposed ta cross no permanent human habitations and no 

foreign countries); 

- History of SS!. Relations between SSI and other enterprises invo]veù in the 

launch; 

- test flight ("sub-orbital test simulating payload orbital injection").Future 

potential of Conestoga; 

- safety measures taken by SSI: 

'" SSl hired experienced launch contractors and engineering consultant 

70 ln the Matter of the Petition of Spacc Services Inc, FAA Rcgulatory Dockcl 
No 22 775 (16 Mars 1982). 
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• use of the Minuteman 1 M56A rocket motor 

• safe distance between the launch pad and the control facilities and 

viewing arens 

• barricade to protect the control facilities 

• portable fire fighting equipment 

• security and onsite operations personnel 

• media announcement of the lnunch time and flight plan 

• direct communications with the local FAA air traffic control center 

• radio initiated seJf-destruct device 

• SSI asked FAA to issue safety warnings ta aircraft and sea vessels. 

The procedure took six months to be completed and cost about $ 250 000. Two 

notices of the petition were put by the FAA in the Federal Register71
• In the 

second notice in particuJar, FAA put sorne safety conditions as a prerequisite for an 

exemption: 

- establishment of a temporary restricted area within domestic airspace ta 

isolate the rocket from other air traffic operations; 

- operationaJ parameters, outside of which the vehic1e's thrust wou Id be over; 

- domestic and international notice to airmen and mariners defining the tlight 

plan; 

7\ These notices arc 8irncd at calling the public ta comment on the propricly or 
these activitics. 
First notice: 47 Fed Reg 16.243 (Apr 15, 1982). 
Second notice: 47 Fed Reg 31.229 (July 26, 1982). 
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- direct communication between launch operator and the local air traffie 

control; 

- restrictions in IFR flight operations in affected international airspace. 

Finally, the FAA granted the exemption on September 1, 198272 with the following 

conditions: 

- the exemption was only partia1. SSI was exempted from regulations rclated 

ta the operation of a rocket in controlled airspace or within 5 miles of the 

boundary of an airport, but not from the rest, especially the dear \Venther 

conditions. 

- necessity for SSI to agree with a nearby airport to close it during the lmlncll. 

- necessity of an insurance coverage of $ 100 millions to he obtained by SSI. 

- necessity ta ensure the respect of certain parameters by the rocket. 

- direct regular communication requested between SSI and the Houston Air 

Traffic Control Center. The Houston Center was empowercd with the 

authority ta de]ay the ]auneh for safety reasons. 

- general dut Y given to SSI ta "delay, cancel or terminate ... [thc] rocket 

operation at any time the safety of persons or property is 

jeopardized". 

FAA a]so issued an order restricting airspace temporarily and notices to airmcn 

72 In the Matter of the Petition of Space Services Inc of America, exemption No 
3615, FAA Regulatory Dockct No 22 775 (1 Sept 1982). 
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concerning the launch73
• 

As for the Departmellt of Stale, SSI believed that an export Iicense was not 

necessary but submitted, on April 15, 1982, a letter to the Office of Munitions 

Control of the DOS (OMC). But it turned out that obtaining an export clearance 

was necessary and difficult. In fact, SSI obtained the export authorization under the 

Arms Export Control Act on September 7,1982, one day prior to the lallnch. The 

OMC issued this authorization under certain conditions: 

- the authorization was limited ta the Conestoga lallnch; 

- SSI was to comply with the safety measures required by FAA anJ NASA; 

- it was understood that SSI obtain the $ 100 million insurance; 

- SSI was required to indemnify the United States government for any 

damage and expenses in connection with the launch, including payments 

made pursuant to any treaty. 

As for NASA, it sold the Minuteman 1 rocket motor to SSp4. Prior to the 

sale, NASA reviewed technical and safety aspects of the launch. In the sale contract, 

SSI was required to obtain flight insurance to indemnify the United States, its 

agencies, employees and contractors. 

Fee a1so granted SSI a temporary permit to operate a radio frequency for 

73 On the rote of FAA in this case, see P.D Nesgos, DCL Thesis id nole 21,p 
181 rr. 

74 The Conestoga tuuncher was made of one stage which was in factlhe second 
stage Aerojet M56-Al of the strategie ballistic missile Minuleman l, bought 
for $ 365 000, see ; P.Langercux, " Lancement réussi de la première fusée 
privée américaine" (18 Sept 1982) 920 Air & Cosmos, 25. 



J 

" 

40 

its communications with Conestoga75, 

As SSI irnported meteoro]ogica) test rockets from the Federal Republic of 

Germany, the ATF considered that a registration approval was necessary. SS) had 

to fiJI farms for both the A TF and the IRS76. 

SSI collaborated as weil with the United Slales Navy, the Coast Guard, 

NORAD and the Deparlmelll of Defense77, 

Eventually, the Conestoga launch was successful. Conestoga tlew over 300 km 

into outer space and landed in the international waters of the Gulf of Mexico, ovcr 

450 km from its launch site 78, 

The description of the procedures followed to operatc Percheron amI 

Conestoga launches, shows that there was really a need far coordination élnd 

simplification of the procedures to be followed by private enterprises, becéllise thcsc 

procedures would be too cumbersome in the event of regular launchcs. This 

7~ See: B.Brumberg "Rcgulaling Privalc Spacc Transporlalion"(19R4) 
Administrative Law Repiew, 363-385, al 380. 

76 See: B.Brumbcrg, op.cit, al 382. 

77 For more dctails about Concstoga launch scc : Allcn Duane Wchher, 
"Launching thc Rockct Industry in thc Unitcd Statc~: Domestic Regulation of 
Private Expendablc Launch Vehic1es" (1984)JoLl/1lol of Air Law & Comme/re. 
1, al 26. E.R.Finch & A.L.Moore, Astrobu.\iness: A G/luJe (0 the COl1lllleHC 

and Law of Outer Spocc (New York: Praegcr, 1985), 56 & fi; J.R.Myer~, 
"Federal Govcrnmcnt Regulation of Commercial Operation:. U~lOg 
Expcndablc Launch Vchiclcs, (1984) Vol 12 Nol JOl/mal of Spfl('C Law, 40 c: 1; 
A.Dula, "Priva le Scctor Activities in Ou 1er Spacc", (Winlcr 19X5) Vol 19 No) 
Int'l Lawyer, 178 & ff. 

78 see id note 75. 
see Harrigan, "Mr I1annah's Rockct", Texas Montilly, Nov 1982. 
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situation created sorne pressure on the Governrnent to define how ta apply the 

existing regulations to future launches, in more efficient conditions. 

Il.- FIRST IMPROVEMENTS 

1.- Tile idea 

Prior to any governmental action, it is interesting to note that sorne people 

were already having quite dear ideas about the way relations between private 

enterprises and government should work. In 1981, the then Senator Cannon 

proposed Bill 244879• This bill would have designated the FAA as lead agency and 

empowered it with the issuance of licenses for private launches. NASA would have 

provided technical assistance. The bill also contained provisions reJated to insurance. 

This legislation was, eventually, never enacted. Another initiative was taken in 1982, 

by Congressman Akaka of Hawaï. He introduced a bill under the title of IISpace 

Commerce Acr"so.This bill was aimed at encouraging private sector initiative in 

space activities. The ide a was the folJowing : "The bill 1'111 illlrodttCÎllg Ioda y simply 

slreamlilles Ihe regula/ory procedure hy eSlablisllùzg a single poilll of COll tact wilhill Ihe 

Federal Govemmellt for applicalZls to oblaill pennissioll to laUlzch a space vehicle. 

79 2448 Cong Rcc April 28,1982.pp S.4205-6. 
Sec: 
John T.Stewart,Jr, "US Priva te Entcrprise Enters the Space Ârena. The 
Beginning", (1984) 27 COI/aquitlnl, 149-156, at 153. 

(1() H.R.7411, 97th Congo 2d Sess, 128 Cong.Rcc. E 5132-33 (daily Ed Dcc 13, 
1982) 
Sec also John T Stewart Jr, id note 78. 
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Under tlze terms of tlris bil~ Ilzis single poillt of contact wou/ci bc respolISil>le for 

coordinating and faeilitating aU Federa/ actions perlillcllt 10 privatc .'lCctor .\pace 

/awlches. III tu nt, Ihis sillgle poillt of colllaet wou Id issuc a comprehellsive Iiccl/\'c (or 

space vehicle /aulichillgs to privale companics. This bill would ;11 110 way abro!!.{/(c ollr 

lIatiollal security intercsts, and wou/d certaill/Y resu/t in ml efficicllt alld Ic.ls cmtl)' 

procedure for regu/ating priva te space Imlllclres". This bill aimed at giving centrahzed 

authority to the Secretary of the Department of Commerce. However, it was not 

enacted.81 

The first initiative taken by the US Govermnent was the establishment of an 

interagency task force in order ta study the role that each agency was to play in the 

field of private EL V activities. 

President Reagan was in favour of the privatization of ELV. The US N(/Iio"al 

Space Policy of Ju/y 4,1982 was a new step of the evolutioll. The NASA Spaœ 

Transportation System (Space Shuttle) was still considered as the pfllllary launch 

system for the US Governrnent. But the US priva te sector was encouraged 10 mvesl 

in space activities, in partÎCular ELV's. This policy was seen éll\ having intcre~tlllg 

advantages : 

- reduction of government costs, in particular developrnent costs and launch 

facilities, whic~. were borne, so far, by public budget; 

- better and higher use of facilities; 

81 About these Congressionnal actions, see : Harry RMarshall,Jr, "Outer Spacl! 
Commercialization in the United States: EffcClS on Spacc Law and Domc~IIC 
Law", (1984) 27 Colloquillm, 90-97, at 94 ff. 
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• it would improve the general economy of the USA and strengthen the 

position of the USA on the market of commercial ELV; 

• NASA would be able to concentra te on the shuUlej 

• jobs would be provided to thousands of workers; 

• a market wou Id be provided for hardware, equipment and propellants.82 

But the administration was weIl aware of the faet that these benefits from 

private ELV activities were dependant on a simplification of the Iicensing and 

authorization procedures. Particularly, it was already obvious that these enterprises 

should deal with a single ageney within the gove'nment. 

2.- Tire decision 10 ~o a/read. 

On May 16, 1983, a Reagan administration poliey was issued by the National 

Security Council on Commercialization of ELY, in order ta facilitate this aetivitYI 

eonfirming the 1982 poliey. Two points were outlined in this paliey : 

• governmental regulation shauld not be an obstacle ta private activities. 

Consequently, it must be limited to the extent necessary to camply 

with international and national obligations and to ensure public safety; 

• private ELV operators will be eneouraged ta use governmental launch 

82 See Harry Il. Marshall, Jr, "Outer Spacc Commcrcialization in the Uniteù 
States. EffcCLC; on Spacc Law and Domestic Law" (1984) 27 Colloquillm, 90-
97, at 92. 
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faciJities83• 

This policy a]so set up an interim working group (SIG) for space on 

commercial launch operations, co-chaired by the Department of State anù NASA, 

this group inc1uding members of the interested agenciesR4• The task of this group 

was: 

- to streamline the procedures used in the interim to imp]ement exh Oing 

Iicensing authority; 

- develop and coordinate the requirements and process for the licensing, 

supervision, and/or regu]ations applicable to routine commercial 

]aunch operations from commercial ranges; 

• recommend the appropria te lead agency within the US Government to he 

responsible for commercial launch activitits. 

As noted by sorne authors, "SIG (SpclCe), as il was cal/ed, wa.\' hemy (11/(/ 

scriOltS poUlies. Participa/ùlg were individua/s represclllblg various agcllcie.\' of Ihe Ulli/ecl 

83 • Press Rcleasc, the White House, Office of the Press Sccrclary. May 16, 
1983. 
• Arthur Dula ,"United States Government Authorization and Supervision 01 
Non-Governmental Spacc Activitics : Present Law anù Future Possihililicl-", 
(1984) 27 Colloquiwn, 35-44, at 40. 
• Harry R. Marshall, id note 81, at 93 n. 

84 SIG (Space) was chaired by the Assistant to the Pre!>idcnl for NalHmal 
Security Affairs, and principr.l rncmbcrship included the Drputy Secrelélry o[ 
Defense, Deputy Sccrctary of Commerce, Dircctor or the Ccnlral Inlc1ligcm:e 
Agency, Chairman of the Joint Chiefs of Staff, Dircctor olthc Arms Control 
and Disarmarnent Agency. and the Adminlstratol of NASA. P.L.Meretiith & 
G.S.Robinson, "Domcslic Commercialization of Space: The Currenl PohtlLétl 
Atmospherc", in Amencall Ente/prise, tire Law and tlle COl1ll1lcnwl Ule (JJ 
Space, National Legal Center for thc Public InICrCl-t, 19kô, at 5. 
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States govemments whose perceived interests were not 10 prove tenibly supportive of any 

efforts led by Secretary Dole to dimillish in ally way the establislted dominallce of 

NASA in the world's ."'pace transportation systems, particldarly as litaI role related 10 the 

Space Shutlle and to lite DepartPlenl of Defense's precipitoLlsly-evolvù:g strategie plans 

for the use of space".85 

Until this agency is designated, the Department of State was chosen as central point 

for commercial ELY 311thorizations and reqllests86• 

On August 3, 1983, President Reagan met with Cl number of people invoJveù 

in space commercinlization to discuss this issue87
• "Tizese commercial space leadel:'i 

85 P.L.Meredith & G.S.Robinson, op.cit, at 5. 

86 Expendablc Launch Vchicles. Announcernent of US Government Support Cor 
Commercial Operations by the Priva te Sector. May 16,1983.19 WeeklyComp. 
Pres. Doc.72t. 

87 Were prcsent : 
- John F.Yardley, President, Mc Donne Il Douglas Astronautics 
- Maxime Faget, Prcsident, Space Industries Inc 
- Robert A. Hanson, Chairman and Chief Executive Olliccr, Dcere Inc 
- Fredcrick W.Smith, Chairman and Chief Executive Oflicer, Federal Express 
- George JeCCs. Presiùent, North American Space Operations, Rockwell 
In tema tiona 1 
- George Skurla, Chairman and President, Grumman Acrospacc 
- David Thompson. President, Orbital Systems Corp 
- David Hannah, President, Space Services Inc 
- Oliver C.Boileau, President, General Dynamics 
- John LaLc;haw, Executive Vice President and Managing Director, E.F.IIullon 
Co.lnc 
- John W.Townsend, Jr, President, Fairchild Space Co 
- Klaus P.IIciss, a consultant active in space commercializaûon errorts 
- White House personnel and other government ofLicials incJuding NASA 
Administrator James M.Beggs, L.J. Evans, head of the NASA spa cc 
commercialization task Corce, and Clarence J. Brown, deputy secrctary or the 
Commerce Department. 
In: E.R.Finch Jr & A.L.Moorc, ASlroblisiness, id note 86. 
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requesled the President ta take a mUc/l more public, aggressive stal/ce 01/ .\pace 

commercializatioll in tlze best ùzterests of tlze United States al/d tlze spa ce /IIe/l/w)'. 11 

was also made clear to (Ize Presid~1lt by tlzose preselll alld by illdepellClel/l (,O/l.\lI/WI/f.\ 

tha! govemmem polir.y is tlze kev ta Sllccess or failure of (Ize cwrel/t drive fOll'orc/s liS 

space commercializatioll lt88
• 

In November 1983, at a meeting of the Cabinet Council for COlllmerce anù 

Trade, in conclusion of the studies of several working groups, Presiùent Reagan 

announced his intention to designate the DOT as lend agency. It appeared that the 

DOT was the most appropriate agency to coordinate the regulatory pnh:e~~/(II. 

This decision was confirmed un Feb 24, 1984 with the signatlllè by Prt'~Il!cnt 

Reagan of an Executive OrllerQO(Sce A/lIlCX Doc 1). 1 n his remarks lm signillg 

Executive Order91 , President Reagan outlined the spirit of this new ùeci~i(JJl: Il ( •• .) 

wc're doillg ail wc cal! (0 Cil courage space wO"k by Al1lC1icwz ùzdll.Wly. P,il'lIle cl/lelpri.\e 

made America great. And if oltr efforts ùz space arc 10 .\hOlv Ilze S(lI/U' CI/CIK\', 

imagination, and darillg as (I/Ose in our cowlfIy, wc mllst Îlzvoll'c priva le cl/lc/prise 10 

88 E.R.Finch Jr & A.L.Moorc, Astrobusiness. A Guide to tire Comme/cc and Law 
afOuter Space. (New York: Praeger, 1985), al 30-31. 

89 For details about the reasons lcadmg to the choice ni the DOT ~ee. Allen 
Duane Webber, "Launching the Rocket Inùu~try in the lJnlted Stale~. 
Domestic Regulation of Priva te Expendahlc Launch YehH.:le~", (1 9R4) lOl/l/wl 
of Air Law & Comme/cc, 1, at 46. 

90 Coml~ercial Expendable Launch Yehicle AClIvities. Executive Order 12 4(15 
February 24,1984. 20 Weekly Comp l',es Doc (1984) 49 Peel Reg Nn40 
Tuesday, February 28, 1984. 

91 Remarks 0: ~igning Executive Order 12 465. Fehruary 24, 19H4. 20 Weekly 
Comp Pres Doc 263. 
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( the full. And that's w!lere today's important evellt comes ill. ( ... ) Umil today, private 

industries inleresled in ELV's have !lad to deal wilh 17 govemmellt agellcies. From now 

Olt, tluy'/l Ollly have 10 gel ill touc/, with the Departmellt of Transportation, and the 

Departmel1t will clear away what Secretary Dole has cal/ed 'tire tllicket of clearances, 

liccnses, and regulaliollS l/zal keep indus/rial spa ce velricles lellrered 10 Iheir pads"'. The 

Executive Order officially dcsignated the DOT as lead agency for facilitating and 

encouraging commercial ELV activities by US firms. Two important points are de ait 

with in this order. 

1) Boit of the DOT 

The DOT's task will be: 

( - ta promote and encourage commercial EL V operations 

- ta lead the establishment of procedures ta expedite private launch é1pprovals 

- ta serve as the single point cf contact for the collection and distribution of 

ELV license applications Flnd documentation 

- ta recommend administrative measures to streamline federal Iicensing 

procedures. 

- establishment of an interagency group ta advise and assist the DOT in 

performing its resronsibilities under the arder. 

2) RtJlt of ot/ler acellcies 

Their task will be ta: 

( . 



1 
48 

- provide the DOT with information on relevant regulatory actions 

- eliminate unnecessary regulatory obstacles to ELV development and ensure 

that essential regulations are administered as efficiently as possible 

- establish timetables for expeditious treatment of applications for approval 

of EL V activities. 

However, the Executive Order provides that ail agencies keep their reguJatory 

powers. Consequently, the DOT has a mere raIe of coordination, and will try to 

reduce the regulatory burden. Even though this decision was already il very 

important step in the process of facilitating privale ELV's activitics, certain 

authors92 soon reacted, underlining the weaknesses of this policy, mainly hecause 

of the fact that the DOT was not given real regulatory powers to organize efficient 

procedures. 

The Secretary of Transportation established within the Office of the Secrelary 

of Transportation an "Office of Commercial Space Transportation" tn ùevelop 

cooperation procedures between agencies and priva te firms93• To facilitate this 

process, the office used three techniques: 

en • Allen Duane Webber, "Launching the Rocket Industry in the United States 
: Dornestic Regulation of Private Expendable Launch Vehicles", (1984) 50 
Jownal of Air Law &: Commerce, 1-67, at52, who suggestcd the estahlishment 
within the DOT of a separa te agency to regulatc ELV operations which 
establish and apply a single set of guidelincs or regulations 10 govcrn privait! 
launehes. 
• Arthur Dula, "United States Government Aulhorizalion and Supervision of 
Non Governrnental Spacc Activities ; Present Law and Future Possihilillc~". 
(1984) 26 Colloquium, 35-44, at 39. 

93 In fa et the Offiee was created in November 1983 and workcd unorticially from 
Nov 1983 to Feb 1984. 
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111.- Reduction or elimination of sequential coordination of license applications by 

Federal Agencies; 

2.- Elimination of duplicative review through voluntary reliance, whenever possible, 

of one agency upon another agency's work; and 

3.- Specification in advance by each agency of the information an applicant must 

provide before that agency can act upon the applicationll94
• 

The authority ta issue Arms Export licenses (ITAR) was also transferred 

from the DOS to the DOT, as an interim measure. 

The Office has also worked ta facilitate access to governmenta) launch 

facilities for priva te enterprises. Moreover, certain firms were thinking ofestablishing 

commercial ranges. Consequently, the Office, with the he]p of range sarety and 

operations experts, elaborated standards to be applied to launch facilities in order 

for them to meet the Iicensing requirements9s• 

Finally, as a support to the action of the DOC, a Commercial Space 

Transportation Advisory Committee W{\S established on April 12, 1984')6. hs task 

was defined in the notice of the DOC as fo])ows: Il The COMSTAC, ac/illK as (III 

advL'IOry commiuce, pro vides ùlfonnatioll, advicc and recommelldatiollS 10 the Secrc/my 

of Transpol1atioll 011 mal/ers rela1ùlg 10 ail aspects of tlze commercializatioll (~r 

94 E. Jason Steptoc, "United States Govcrnrnent Liccnsing of Commercial Space 
Activitics by Privatc EfIlcrprise", (1984) 26 Cofloquiul11, 191-196, at 194. 

9S id, al 195.And: (1984) 49 Fed Reg 14621. 

96 Department of Transportation. Public Notice No 84-5. Establishment of 
Commercial Space Transportation Advisory Commiucc. April 12, 1984. 49 
Fed Reg 14 621. 
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expelldable laullch velzic/es. The COMSTAC does 1101 exercise program I1wlIClgemclII 

or regulatory developmelll rcspollsibililies, and makes 110 dcci..'iiÎolIs directly affeclillg ,Ile 

programs 011 which il pro vides advice. The COMSTAC pro vides a f011l11l for tlle 

development, consideration and communicatioll of illformatioll [rom CI kIlOlVleclgl.'lIh/e, 

illdependellt perspective". 

3.- The experience of Starslrllck 

The first launch of the Starstruck's Dolphin took place on Feh 6,19H4"7, hut 

unfortunately faited. At that time, Starstruck had to repeat ail procedures. It could 

not rely on SSI's experience because the Dolphin launch hall ùillc rcnt 

characteristics. The launch happened outside United States' territory. Con~cl)lIcntly, 

Starstruck did not apply for an exemption from the FAR's. But, actlléllly, as the 

launch occurred outside US territory, the DOS had to issue a licen~e for the cxporl 

of the rocket to the launch site. Through this procedure, the DOS linally rCl)uirctl 

fr)m Starstruck the sa me amount of information as from S51, anc.! to ohtain 

insurance to indemnify the USA. Starstruck also had to obtain él radio li(;Cn~c t rom 

Fce. 

The second launch of Dolphin took place on Aug 3,1984'18. By th .. t time, the 

97 • "Dolphin al Sea, Privalc Launchcr Cnlchcs Flre, Thrown Overboard", Feh 
20, 1984, Satellite Week,6. 
• "Starstruck to Continue Dolphin TCSl<;", Apr Il,1984, J.Com, at 2a. 

98 "Stars truck Launchcs Prototype Dolphin Rocket in First Flight" (Aug 13,1984) 
Av Week & Space Techn,20. 



( 

( 

( 

51 

Office of Commercial Space Transportation had been created. Thus, Starstruck was 

the first company to deal with this single point of contact. It seems that the process 

was Jess cumbersome99• But it is important to note that it was just a ma tter of 

rescheduling the launch. Consequently, this experience is not helpful to imagine what 

would have happened in case of request of a totally new license. In fact, basically, 

the point of contact was unique, but the procedures and requirements were still the 

sa me. 

However, sorne improvements were brought about by the role of the Offiee 

of Commercial Space Transportation. As lDorn, Director of the OCST stated: "The 

aCllIal prototype latmclz aClivity ill whic/r wc have beell illvolved, which WllS 1.lle lesl alld 

demollsiraiiolllmmclz for (1 company cal/cd Slarsiruck, a/lowed 'Ize govemmelll 10 have, 

for tlze first time, a /rands 011 experience witlz Ihe approval process. This Iras ellahled LI.\~ 

evell tlJough il was a suborbital lawtch off illl'!malÎOllal wa'er.\~ la elimillale .mme 

overlappillg Îllfonnatioll alld review requiremell1s. We fOLmd Illal Ilrere was really {III 

excess of caution 011 Ihe pari of a Ilumber of Federal agellcies. They were 1/01 Sllre ,hal 

tlzere was ally other agellcy in charge, alld therefore, Ihey wallled ta make sure Ihal 

legitimale public poUcy cOllcems had beell mel. Now tlzaltlzere is a focal pOil/l, Ilhillk 

Ihere is a sense of cOllfidellce liraI a sillgle agency lUIS the le.\l)Ollsibiiity to make sl/re 

ail pubUc poUcy needs are mel, and (,'UII lzas, as a result, ea.\ed the burdells for ,he 

illduSlly. We are 1I01lrome free yel, bull Ilzillk mally of tlze Îlzformaliollal requirenzellls 

99 M.Straubel, "The Commercial Spaee Launch Aet: The Regulalion of Privéllc 
Space Transportation" (1987) 52 JOll/nal of Air Lm~ & Commerce, 941-969, al 
947. 
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have bee" min imized" 1 00. lt'ioreover, the OCST happened to be very helpful to 

Starstruck as this statement of J.Dorn underlines: "Ol:r first 'Iwllds 011' ('xperiellC:e was 

10 facilitate the Federal Approval process for Star,Hrnck's test laWlch l/zal WlIS 

sLlccessful1y condueted off tlze eoast of Califomia 011 August 3. To lIclzieve tlzis, wc 

assisted the efforts of the approvùlg agellcies - Stale, NASA, FAA, Malerials 

Transportation Bureau (MTB) and US Coast Guard - to sel prioritie.\, {() C()OrdÎllllle 

tlzeir ~ctivilies and tlms 10 expedite the Federal review. No sooller /wd tlze /illal Federal 

approval been issued tlrat Starstnlck faced difficulties witlz local aW/lOri/ie.\'. 71l/'{)//~II 

the Coast Guard and MTB, wc were able to al/cviate col/cems of lucal .\(/le/y (J{lidal.\. 

And later, whell Slarsll1lck's concept of lmmcllillg 250 miles of! the ('(JU.\I fJlO\'Cci 

illfeasible, wc worked witlz tlle company, tire FAA, Coast GlUlrd.'l alUIIII,' Departntelll 

of Defense to deve/op ways /0 (ll/ow Slarslruck to lllwlch ill c10ser pu))" im it y to ,Ile 

United States' coas1. This expel'Ïence has been blva/uable ;11 .'I/wpillg ol/r ie/el/s, (Iclioll.\ 

and recommendatiolls for slream/ùlùlg (/ze Federal approml p/'Oce.\S ( ... )"IUI 

The first task of the OCST has been to accomplish a systematlc investigation 

of the legal and operational issues that could affect commercial EL V's. Il abo made 

a compilation of ail information required hy the Government from the mùustry tn 

ease the procedures to be followed. The Office worked with DOO Hl encourage the 

use of national ranges (procedures and costs), and on the dcvelopment 01 criteria 

100 Space Commercialization IIearings Bcfore the Suhcommittcc on Spacc 
Science and Applications of the IIouse Commillee on Science anù 
Tcchnology. 98th Congo lst Scss 65 (1983), al 25 . 

lOI H' . 32 eanngs, Op.CI!., al . 
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c for site selection and operating procedures for future commercial sites. At that time, 

the licensing process already contained the basics of what wou Id be the future 

licensing system. ft was composed of two steps. First was the launch approva): the 

OCST required the praof of capability of the applicant to conduct a safe launch. 

Second was the mission approval: the applicant had ta indicate the nature of the 

payload, where it is launched ... , mainly information necessary for the OCST to assess 

potential impacts on national security and foreign policy interests. When these two 

tests have been met, a Iicense can be issued. This is always a license for one launch. 

The DOT was in favour of a case-by-case licensing, which does not neccssarily mcan 

that the whole procedure has ta be followed again for each launch. Thus, as Ms 

Dorn stat~dl02: " Wc tlzillk tlris is a good approach for the expelldllble Illltllch 

( indusll)'. If you havi! a velzicle tlrat Izas Ilot yet fOLlIld a pay/oad, as 1II1 example, we 

cou/d, ollee they have proved Ilteir tee/mical eapability 10 COllduct a safe Imll/ch, L\'!JlIe 

a /eller or otlzer assurance that cou/d be uscd la assure pOlenlial cLls/omer,\' 111(// DOT 

I/lIS approved their proo! of capabilily, and tllat pari of tlze Iicellse test has hem met. 

III otlrer instances, in a case wlzere differelll pay/oad is /mmched llsÙlg a previmtsly 

approved vellic/e, the proof of capahilily wou/d be a pro-forma kimi review, hec(/llse Ive 

wOll/d have already approved tlzeir vellicle and operatùlg procedures, Our objective is 

to make titis as simple as possible wlzile protectillg tlze public. Gel/cric lawu.:1z licel/se,\~ 

because lJO Iwo lawlches are tlle same, wou/d rea/ly be impossible. Howevel; wc do Ilot 

think tlris wou/d be a burdc!fI for tlze induslryll. 

102}.:I' • 28 ~eanngs, Op.Clt., al . 
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Another important step was that DOT and DOS agreed sa that the IT AR be 

transferred ta DOT. 

Finally, in arder ta discuss sorne problems related ta the use of radio 

frequencieslOl, the DOT brought together reprësentatives of five ELY launch 

firms, the Fee and the NTIA, and eventually these discussions turned out to he very 

helpfuJ104. 

However, in carrying out its authority, the OCST had ta face strong 

opposition. Conflicting interests did not facilitate its task. In particular, the OeST 

had ta dea! with the strong interests of NASA and of the 000. But also the launch 

industry itself was lobbying in divergent directions. The big estahh~hed companies 

(Martin Marietta and General Dynamics) were supporting the authonty 01 NASA, 

while the new companies (SSI and Starstruck) were giving support tn the OCSTlO\ 

10l "The launch firms were concerned that their acecss ta govcrnrnent eontrollcd 
radio frequeneies criticalto launch activities might be constraincd" Ilearings, 
op.cit., at 33. 

104 The information givcn above about actions ta ken by the DOT alter the 
Executive Order, are subjecl to sorne devc\opmenL'i by lDurne in the 
Hearings Op.CiL 

105 On those conflicling inlerests sec: P.LMeredith & G.S.Robinson, "Domestic 
Commercialization ofSpaee: The Current Politieal Atmosphcre", inAmclicnn 
Enterprise, the Lnw and the Commercial Vse of Spnce, National Legat Center 
for the Public Interest, 1-29. 

• 
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CHAPTER 2.- TIIE COMMERCIAL SPACE LAUNCH ACT 

AND mE CURRENT LICENSING REGULATIONS. 

America was buill by dreamers. 

II is good 10 kllow Ihe dreamers are alive aml wel/. 

Orbilal Sciences Corporation 

(Adverlising) . 
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''America lias always been greatest whell we dared to be great. We can 

reach for greatlless agaill. We cali follow our dreams to dili/Ollt stars, 

living and workillg il1 space for peaceful ecollomic alld scielllific gaill". 

President R01lald Reagan. Stafe of the Union Message. Jall 25, 1984. 

As we have seen previously, the Department of Transportation was 

designated lead agency by the Executive Order 12465, 1 ~[;4, and it stmtcd to 

simplify and coordinate private ELV licensing procedures. However, this was not 

guaranteeing enough stability and predictability to private ELV opera tors. Thus, 

Congress emphasized this need for continuity: " While the [ Commerce, Sciellce 011(1 

Tral~portatiol1 Commit/ee] believes tlrat thcre Izas becII 110 lack of commilmellt by 

DOTto implemem the provisions of E.O 12465, a change ill administratiollS cou Id lead 

to de-emphasis or a modificatioll of this policy. A COllgresslcmal Inalldote via 

legislation, would elimÏ1lOte or reduce the possibility of ally arbitl'wy redirectioll, 

restructuril1g or aballdollmellt of tlzis illitiative"l. In this view, Congress coùificd many 

of the policies initiated by the administration and this legisJation was eventually 

incorporated in the Commercial Space Launch Act 19842.1n this Chapter, Wt~ will 

examine, as weIl, the reguJations subsequently adopted by the DOT. 

1 S. Rep No 656. 98th Cong 2d Sess 2 (1984). 

2 The Act is reprintcd in Annex, Doc 2 in ils unarncndcd version. 49 use 
par.2601-2623 (Supp II 1984) hcrcaftcr CSLAcl 1984. 
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First of ail, it is important to keep in mind that "The Act does not crea te any 

new substantive requirements for Jaunching a launch vehicle or operating a launch 

site. The authority it gives the Secretary of Transportation represents, in effeet, 

consolidation in one Jicensing process of aH existing requirements of Federal Law 

currently applicable ta Jaunches or Jaunch sites".3 

Apart from the justification mentioned above, two important ide as were 

expressed by Congress in its findings4: 

• the priva te sector has the capability of developing and providing launch 

services, and this is in the interest of the United States; 

- Il the United States should encourage private sector launches and associated 

services and, only to the extent necessary, regulate such launches and services in 

order ta ensure compliance with international obligations of the United States and 

to proteet the public health and safety, safety of property, and national security 

interests and foreign policy interests of the United States ll
• In view of these elements 

and as a consequence of the previous evolution, the purposes of the Act were 

expressed as follows: 

3 E.J.Steptoe, "Regulation of Private Commercial Space Transportation by the 
United States DepartrnentofTransportation", (1985) 28 Colloquiuln, 240-246, 
at 243. 

4 Sect 2 CSLAct 1984. 49 uses par 2601 (Supp II 1984). 

, 
'~ 
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Il (1) to promote economic growth and entrepreneurial activity through utilization 

of the space environ ment for peaceful purposes; 

(2) to encourage the United States private sector to provide launch vehicJes anù 

associated launch services by simplifying and expediting the issuance and lransfcr of 

commercial launeh lieenses and by faeilitating and eneouraging the utilization of 

Government developed spaee technology; and 

(3) to designate an exeeutive department to oversee and coordinate the condllct of 

commercial launch operations, to issue and transfer commercial lallnch llcenscs 

authorizing such activities, and ta proteet the public health and safety, safety of 

property, and national security interests of the United States,lIS 

The reference ta the need to mnke sure of the use of the spa ce environment 

for peaeeful purposes find:; its origin in the treaty obligations that havI.! lo be 

complied with by the United States: in its Art.lV, the Outer Space Trcaty 1 ~67 

provides for this obligation ta use outer spa ce for peaceful purposes only6, Il is also 

in the view of the treaty obligations of the United State5 that par.3 ni Sccllon 3 

refers to the need for issuance of launch licenses. Indeed, both the Ollter Spaœ 

5 CSLAet Section 3.See: E.J.Steptoc, "Regulation oCPrivate Commercial Spacc 
Transportation by the United States Departmcnt or Transportation", (19H5) 
28 Colloquium, 240-246, al 241. 

6 Treaty on Principles Governing the Activitics ofSlatcs in the Explora1ion and 
Use of Outer Space, Including the Moon and the Othcr Celcstial Bodies Jan 
27,1967. 18 UST 2410; TlAS No 6347; 610 UNTS 205. Art VI. 
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Treaty and the Registration Convention calI for such licenses7• 

Bt" DEFINITIONS 

In its Section 4, the Act provides for a series of definitions. It is interesting 

to have a closer look at sorne of them. 

a) Launeh 

The Act defines to tt/mllleh" as meaning Il to place or attempt to place, a lallllch 

velricle and payload, if an y, ill a suborbital trajectory, il1 Eart/z orbit in ouler space, or 

ollzerwise il1 ouler space"8• No mention is made in this definition of the commercial 

nature of the launch. In other words, was this definition designed to encornpass both 

commercial and non-commercial launches ? It seems that this precision was Jeft 

aside on purpose, as the Senate Report suggests9: " While the Committee believes 

(hat the Act currelll/y pro vides adequale supervision for ail 1l01l-GoVel1ll11elltal 

(commercial or lion-commercial) space laulle/zes, the Commillee currelllly ellvL'liolls 

that, atleast in tlze near tenn, lawlclles subject 10 tire provisiolls of tire Act will ollly be 

commercial ill nature. However, the CommiUee also recogllizes tlzat otlzer types of 1I01l-

7 Outer Spacc Trcaty Art 6, Art 7 and Art 8 combined; Convention on 
Registration ofObjects Launched into Outer Space, Jan 141975, 28 UST 695, 
TIAS No 8480, 1023 UNTS 15, Art 2. 

8 CSLAct 1984 Sect 4, (2). 

9 Senate Report No 98-656, 98th Congrcss 2nd Sess, 2 reprinlcd in 1984 US 
Code Cong & Admin News 5328, 5329, at 5335. 
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govemmental space lawle/les, such as tlzose of a lllliversity cOIISor/t'unz, could (Jvelltua/ly 

occur. A nuniversity" space lmme/I would Ilot be commerdal in tlle lnie sellse of (III 

activity with a profit motive, but eould be 1101l-Govemmental alld tlzerehy he slIl>jecl 10 

Federal supervision as prescribed illlhe Act. Since Ilze Commillce docs 1101 eIlV;S;OIl thi.'l 

type of nOll-commereia~ 11011- Govemmentallaullch as olle Iikely to occW' in Ihe lieur 

tenn, tire definition of "lawzeh" illfers a llOll-Govemmemal, eommereÎallallllch". 

b) Lallncl, vehic1e 

The Act defines a "/awzeh velricle" as meaning "ally vehicle eOllstnlt.:ted Jo,. the 

purpose of operating ill, or p/acing a pay/oad in, allier spllee and ally sll!Jorhital 

rocket' I
I0. Tbere is no doubt tbat botb ELV and reusable launch vehic\e~ are 

inc1uded in tbis definition and, consequently, eovercd by the Act ll . Howcvcr, il can 

be discussed whether the so-called upper-stages, used to move a payloéld 1 rom é\ 1.lw 

Earth orbit to a higher orbit, are inc1uded in the definition. In faet, the C()llgrl'~s Id! 

this matter aside intentionally: Il White the Commiuee lzas illtellliollally exclllded (/I/y 

referenee 10 upper slages in the defini/iollS of lI/aU/ICIr vclricle ll alld "pay/outl" (llId JIlI\' 

110/ made any provisions in Ihe Aet la lieellse upper stages, the COmmiflL'C leco}{l/iz<,\ 

that tlte question of upper stages is ail issue thm may warrallt addit;ol/u/ .\Il/cly ;/1 the 

future. Our Nation's Cllrrellt upper stage capabilities have becll il! ljlle.\lioll c1w illg the 

10 CSLAct 1984 Sect 4.6. 

11 On the question of whcthcr the future aerospace pinne could be indudcd in 
this definition, sec: S.Gorovc, "The Growth of Dorncstic Spacc Law. A US 
Examplc" Vol 28 No2 Journal of Space Law, 99-218, at lOS. 
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post year. Givell these wzcertainties and giveIJ any un/oreseen roles t/zat upper stages 

miglztlzave in tire future EL V systems, the Committee believes t/zat upper slages, relative 

to the licellSing of commercial space lawle/zes, may wa"alZl future examùzatioll".12 

In this definition of a "Iaunch vehicle", the Congress has also not addressed 

the matter of tooling of a launch vehicle and items used in the manufacture of a 

launch vehicle. " The Commilfee is aware (/zal the "toolillg" 0) li IGwzeh vchicle and 

items used in Ihe "mallllfaelUre" 0/ a lawzclz vehicle may ùlvolve lOols alUl pro cesses 

tho/have multiple uses alld may be used for Govemmeflt act;vilies as weil as Jal' private 

ELVaetivities. Sin ce the Federal Acquisitioll Regulations lay out specific guide/il/es for 

miring GovemmelZl alld priva le activilies, tlze Commiuee believes tllm il L'I ùwpproprill1e 

10 inelude l''ese ilems illlhe statlllory definitioll ofltlatlllcir vehic/e". Imposing a separa/e 

nûe for ELV's could imroduce cOllfusion, additiollal paperwork, and coO/dùzatioll 

prohlems, and could COII/ravelle the existillg statu/ory IOllguage"lJ. 

c) Payfond 

It is defined by the Act as "ail object which a pers01l llllderlakes to place in 

outer space by means of a Immclr velzic/e, alld ;nc/udes subcompollellls of rire launch 

l'e/licle specifically desiglled or adapled for (hat objecl"14. As has been explained 

previously, upper stages are not incJuded in this definition. Moreover, 

12 Scnate Report No 98-656, 98th Congress, 2nd Scss 2. Rcprintcd in 1984. US 
Code Cong & Adm News 5328, 5329, at 5335. 

13 Sena te Report No 98-656, id, at 5334-5335. 

14 CSLAct 1984. Sect 4.7. 
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telecommunication satellites are exclusively Iicensed by FCe and remote sensing 

satellites by the Department of Commerce. Consequently, they are not incluùed in 

the payloads which are under the authority of OCST. 

A question arase out of the comments on DOT regulations addressed tn the 

OCST by the House Committee on Science and Technology. Payloads are defïned 

as "objects· l
, not people. Consequently, there might be a problem regarding authority 

of the OCST over private entities who may be planning manned laullch activities. 

But the Office answered that it could not see in that definition any impedllllellt 10 

exercising its role. " Neitlzer tire A~t nor Ille Report Illm accomplIIlied the Act tI1 

passage i~zdicates tiraI "Imlllcl, of a lmmch vellicle" should be rClId e.AclIIS;IIc!Y liS IlIlIIlch 

of ail wzmall1led lawzcll velzicle"1!J. For the OCST, there should be no dit1erellce in 

the treatment of those two types of launches. The major reason exposed IS that the 

OCST does not want the private entities planning to launch manned vehicles 10 be 

in the situation experienced by ELY companies prior to isslIélllce of Executive Order 

12465 and passage of the Actl6
• 

d) United States Citizen 

The Act defines this term as follows: 

Il "United States citizen" mcalls -

(A) Ally individual who is a citizen of the Ullited States; 

15 (1988) 53 Fed Reg 11006. 

16 (1988) 53 Fed Reg 11006. 
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(B) Ally corporatiOl~ partnership, jailli velZlure, association orother elltity orgallized or 

exislÎlrg Ullder the laws of Ihe United States; 

(C) Ally corporatioll, partnership, joillt vellture, association, or olher elltity which is 

orgmzized or exists Ultder the laws of a foreign llatioll, if the cOll1rolling interest (as 

deflned by tlze Secretary in regularions) ill such emiry is held by (IIZ ùzdividua! or entity 

described ill subparagraplz (A) or (B)"17, 

This definition has ils origins in the" concems that exis( as to tlze extclll of us 

jurisdict;oll and control over lawlclz activities, the extraterritorial implications of 

licensillg lawzches and Immch operatiolls in foreigll nations, alld /iability cOl/sideratio/lS 

of commercial/mmeh aClivities" 1 8, 

The definition of "US Citizen" is wide and its comhination with the licensing 

requirements l9 is done in arder for the United States ta make sure that it adheres 

to its treaty obligations whenever its liability might be involved, to he on the sare 

side. 

The Act, as finally drafted, does not give any definition of "controllillg illleresl" 

and leaves il to the appreciation of the Secretary. The original project of the Act, 

as introduced by Senator TribJe20 gave a definition of the expression "colltrollil/g 

17 CSLAct 1984 Sect 4.11. 

18 Senate Report No 98-656. 9~lh Congress, 2nd Scss.2. Reprinled in 1984. US 
Code Cong & Adm News 5328, 5329, at 5334. 

19 CSLAct Sec lion 6 

20 S 2931 to facilitate ':crlain space launches, and for other purposes. Reprinled 
in Hcaring before the Subcomm on Science, Tcchnology and Space of the 
Comm on Commerce, Science and Transportation. US Senate. 98th Congrcss. 
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ùZ1erest" as meaning: '10r purpose of paragraph 11 c) of this sectioll, mC(lIlS li direct 01 

indirect legal or beneficial illierest in or influence over allother person arisil/g t"ro/lgl! 

ownership of capital stock, ilrter/ocking directorales or officers, COl/tmch 11/ rdtlliollS, or 

other similar meallS, w/rich substalllially affect the illdepelldelll bwiÎllcs.'I hcl/(/\,iollr of 

such person". Pursuant to Sect 4.11 )c) of the CSLAct, the Sccretary i~slled il 

regulation defining the expression "controlling interest"2\ as "Owllcr.\"ip of lIl/ 

amowrI of equily sufficient 10 direct mallogemelll of Ille elllity or to l'oùl t/(/II.\(/ctÙJl/S 

clZtered inlO by mallogemelll". There is a rebuttable presumption th"t 51 % llwncr~hir 

is controlling. 

C.- ROLE OF THE SECRETARY OF TRANSPORTATION AND 

INSTITUTIONAL ORGANIZATION. 

1) Rule of the Secretary. 

In 1984, Executive Order 12465 designated the DOT as lcad agency. The ide a 

was to estabIish a system of one-stop shopping, allowing companics ~cckillg I<lunch 

licenses to apply to one agency only. This ru le was kept and formally mcorporatcd 

in the CSLAct which provided the Secretary of Tran~rortation wllh cxdu!->IW 

lst Scss. S No 98-105. Washington: USGPO 1984. 

21 14 CFR Par 401.5 (1988). 
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authority with respect ta commercial space launches by the priva te sectar. 

Firstly, the Secretary has a general responsibility for carrying out the Act22• 

In doing sa, he has the following duties: 

". encourage, facilitate, and promote commercial space launches by the private 

sector and, 

- consult with other agencies to provide consistent application of licensing 

requirements under this act and to ensure fair and equitable treatment for ail Iicense 

a pplicants"2.3 

- minimize regulatory guidelines ta be issued24 

• protect the public health and safety, safety of property, and national security 

interests and foreign policy interests of the United States2S• 

Pursuant to Section 7 of the Act, the Secretary is given exclusive authority to 

issue or transfer a Iicense for launching one or more launch vehicJes or for operating 

one or more launch sites, and ta specify the period of time during which thÎs licen!le 

is valid. The Secretary is also in charge of estahlishing procedures and timetah:..!s for 

the review of applications26• He has also sorne authority over the Iicensing 

requirerr,ents: thus, he may 

22 CSLAcl Sect 5 (a). 

23 CSLAct Sect 5 (a) (1) & (2). 

24 CSLAct Sect 2 (6) & (7), Sect 3. 

2S CSLAct Sect 3 (3), Sect 6 (h) (2); Sect 7; Sect 8 (a) (2), (b), (c); SectlO (a); 
Sect Il (a). 

26 CSLAct Sect 9 (a). 
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• decide (by regulation) that a requirement of Federal law is not needed for 

obtaining a license if this requirement is not necessary to protect puhlic health and 

safety, safety of property and national security interests and foreign policy intcrests 

of the United States; 

• prescribe additional requirements to proteet the above mentioned intcrests; 

• waive the application of any requirement in individual cases if the waiver 

is in the public interest and will not jeopardize the above me 11tiol1cd mtcrest. 

If the applicant meets ail the requirements, the Secretary shall issue the 

Iicense27• However, the Secretary may include certain conditions in the Iiccn~c, in 

particular, means of on-site verification that the operations correspond tu \Vhat has 

been provided for in the license. Actually, the Act gives the Secrctary wldc I11cans 

of verification. The Secretary is allowed to monitor licensed activitlc~2A. Such 

monitoring may be used in the following cases: 

- to check that the operator of the launch complies with the COl1lhtlO,lS set 

forth in the license2'J; 

- to ascertain that ail necessary Iicenses, authorizations and pcrmits havc hccn 

obtained30; 

• to prevent the launch of a payload by a holder of a launch Iiccnse jf the 

27 CSLAct Sect 9 (h). 

28 CSLAct Sect 14 (a). 

29 CSLAct Sect 14 (a). 

30 CSLAct Sect 6 (h) (1). 
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Secretary determines that the launch of this payload would jeopardize the public 

health and safety, saft"ty of property, or any national security interest or foreign 

policy interest of the United States31, 

The question arises whether this monitoring is in conformity with the Fourth 

Amendment search warrant requirement. By referring to the case Almeida~Sanchez, 

il can be said that the monitoring authority of the Secretary does not viola te the 

Fourth Amendment search warrant requirement32, In that case, the Court stated 

that Il WI,ell a dealer cllOoses 10 ellgage in Ilzis pervasively regulaled busilless al/d la 

accepl a federal Iicense, Ire does so witlr tire kllowledge tiraI tlzis business ... will be 

subjeci 10 effeclive illSpectioll", The Secretary issued regulations with respect to this 

monitoring authority33, 

2) Institlltional orgnnization 

il Office of Commercial Space Tra"sportation (OCST) 

As we have already noted34, to carry out the functions given ta it by 

31 CSLAct Sect Il. 

32 Almeida-Sanchcz v. V nitcd States 413 VS 266 (1973). Sec: M.S. Straubcl, The 
Commercial Space Launch Act: "The Regulation of Private Spacc 
Transportation", (1987) 52 JOII/nal of Airlaw & Commerce, 941-969, al 954. 

33 (1988) 53 Fed Reg 11014. 14 CFR Par 405.1. See funher analysis of th .... , 
provisions in the devcloprnents on licensing procedures. 

34 Scc Chapter 1. 
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Executive Order 12465 of February 24, 1984, the Secretary of Tran!>portation 

l'!stablished within the Office of the Secretary, an Office of Commercial Space 

Transportation. In fact, this OCST was working informally since 1983. A rcgulation 

was issued by the DOT, effective on February 24, 198435• This regulatioll offlcially 

created the OCST, headed by a Director, and reporting directly to the Secrctary. ln 

this regulation, the OCST was defined as the Il focal point within t:1C Feùeral 

Government for priva te sector space launch contracts and licensing relatcù to 

commercial expendable launch vehicle operations anù for promotion and 

encouragement of commercial expendable launch vehic\e industry"'\('. On Octoher 

30,198437, after passage of the Commercial Space Launch Act, a new rcgulation 

was issued by the DOT3II. This regulation transferreù to the Director 0/ the OCST 

aIl authority vested in the Secretary by the Act39
• The current regulations41l conta in 

two provisions related to this organization: Par 401.1 and Par 401.2. 

The OCST is thus a subdivision, a "unit" of the DOT41. Il is heaùeù hy a Director 

who is appointed by the Secretary. The Director is delegated the Huthority of the 

3S (1985) 50 Fed Reg 7782. 

36 49 CFR Part 1 Par 1.23 (0). Delegation of funclions, Par 1.68. 

37 Effective date of the arncndment. 

38 (1985) 50 Fed Reg 9036. 

39 49 CFR Part 1 Par 1.68 (h) added. 

~o (1988) 53 Fed Reg 11013 . 

• 1 Par 401.1. 
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Secretary to carry out the Act42• Consequently, aH obligations and powers given by 

the Act ta the Secretary will be exercised by the Office. It is with the Office that the 

applicants have to deal, as their unique point of contact. 

ii) Commercial Spaee TrQlISpor/a/ioll Ac/visory Commit/ee (COMSTAC) 

On April 12,1984, Notice was given by the Office of the Secretary of the 

DOT, of the establishment of the Commercial Space Transportation Advisory 

Committee4l• Its raIe was described as folIows : Il The Committee will advise tlze 

Department of l/te future of tlle Commercial ELV ùlduSlly, and DOT's efforls 10 

slimulate priva le sector ùzvcslmelZl in commercial, WlI1UlIlllCd spClced !Joosle/:\,tl44• 

Three objectives and duties were given ta the COMSTAC4s: 

- gather information on issues to be considered, develop positions on these 

issues and submit them ta the Secretary of Transportation; 

- evaluate developments of commercial space transportation and 

communicate its recommendation ta the Secretary; 

- serve as a forum for the discussion of prablems involving the relationship 

between industry activities and government requirements, with a view to 

42 Par 401.2. 

43 (1984) 49 Fed Reg 14621. 

.... id. 

{ 45 id Ill . .., 
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trying to resolve those problems . 

The COMSTAC is composed of up to 25 members, appointed hy the 

Secretary. It meets at least once a year. The rules fur the functioning of the 

COMS r AC are provided for in details in the Notice. 

D.- WHEN IS A LICENSE REQUIRED FOR PRIVATE LAUNCII OPERATIONS 

In ils Section 6, the CSLAct provides for the cases in which il liccnse is 

requited.46• The current regulations deal with that issue in Par 415.347
• There arc 

basically four cases. 

fi) The Imlncl, ;.'1 tfJ take vInce (rom the Vni/et! Stn/e.Ii terri/ory. 

In that case, no person can launch a launch vehicle or operate a I<lunch ~Itc 

without being authorized by a Iicense48
• This ru le take!l into account the neell to 

comply with the provisions of the Outer Space Treaty (Art VII) as weil iI~ the 

Liability Convention under which the United States are liahle lor damage CHlI~cll by 

46 49 use App 2605. 

47 (1988) Fed Reg 11017; 14 CFR Par 415.3. 

48 eSLAct Sect 6 (a) (1); 14 CFR Par 415.3, (1988) 53 Fed Reg 11017. 
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space abjects 1aunched from within their territory-49. 

(U) The lauIlch is 10 take place out.vide the territory of Ille United State.v. 

United States citizens, in the sense of subparagraph (A) and (B) of Section 

4(11) of the Act, shall ob tain license, that is: 

". individuals who are citizens of the United States 

- corporations, partnerships, joint ventures, associations, or other entities 

organized or existing under the Inws of the United States or any St~te"~o. 

This provision is aimed at contro1ling activities of US nationals, in order to 

comply with Art 6 of the Outer Space Treaty which makes the States )jable for 

damage caused by the activities of their nationals. 

As a consequence of this provision, with respect to activities of US nationals 

and corporations, the United States have jurisdiction over activities in international 

airspace, on the high sens and in foreign territory51. 

iii) The lall"c" i.'t to take place out.\'ille the terri/ory oUhe Ulli/ed Stnte.\' amI oll/ ... itle tire 

terrilory of a fOre;l:" "nl;oll. 

United States citizens, in the sense of subparagraph C of Section 4 (11) of 

49 Convention on International Liability for Damage Caused by Space Objects. 
March 29,1972. 24 UST 2389, TIAS No 7762. Art l, Art II and Art III. Sec: 
M.S.Straubel, "The Commercial Space Launch Act: The Regulation of Priva te 
Spacc Transportation", (1987) 52 JOl/mal of A il' Lnw & Commerce, 941-969, 
al 952. 

50 49 USC App 2603. 

~1 Apart from activitics in the US tcrritory, dealt with in Section 6 (a) (1), see 
Senatc Rcport No 98-656, 98th Congress 2d Sess,2, Reprintcd in 1984, US 
Codc Cong & Admin News 5336. 
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the Act, shaH obtain Iicense, that is : "any corporation, partnership, joint venture, 

association or other entity which is organized or exists under the laws of il forcign 

nation, if the controlling interest (as ddined by the Secretary in regulations) in such 

entity is held by an individual or entity described in subparagraph (A) or (13)"~2. 

Consequently, with respect to these entities, US jurisùiction applics to 

activities on the high seas or international airspaceS3• Indeeù, in these arcas no 

State is susceptible of exercising its jurisdiction. As the cntity is controlled hy US 

interests, the United States could be held Hable for damage camed hy the (!c:tivitics 

of this entity. 

However, and because of this very reason, there is an exception to the rule 

provided for in Sect 6 (3) (A), first sentence. In its second part, this provision WaJvc~ 

the need for a license in case of existence of an agreement in force hetwccn the 

United States and a foreign nation which provides that such forcign nation ~hélll 

exercise jurisdiction over the launch or the operation of the launch ~itc. Thus, 

basically, the United St<!tes is responsible for these activities. But it can dclcgatc 

the se functions to another State, by agreement. 

iv) Tlle launch ;.'1 to tnke pince i" the terri/ory of a ((Jrfig" na/ion 

The principle is that the Act shall not apply to the lélunch of éI launch vchiclc 

or the operation of a launch site in the territory of a foreign nation hy a United 

S2 49 use App 2603. On the notion of controlling intcrest sec supra Chapter 2 
B, h). 

SJ Sena te Report 98-656. 98th Congrcss 2nd Sess,2 Rcprinlcd in 1984, US Cotie 
Cong & Admin News 5336. 
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States citizen in the sense of subparagraph C of section 4(11)54, Indeed, when there 

is no State jurisdiction over the place where the launch takes place, it is 

understandable that the United States seek to control the activities of an entity 

controlled by US interests. But here, the situation is different. Here, there is 

sovereignty of a State in the place where the launch is to take place. The entity, 

even though it is controlled by US interests, is under the sovereignty of the 

concerned State. Thus, in principle, in that case, no Iicense has to he sought from 

the US DOT, as a consequence of the principle that there cannat be 

extraterritoriality of US law. 

However, this principle has an exception. If there is an agreement in force 

hetween the concerned State and the United States, which provides that the United 

States shall exercise jurisdiction over the launch of a launch vehicle or the operation 

of a launch site in the territory of the concerned State, US citizens, in the sense of 

subparagraph C of Section 4(11) shall obtain a Iicense from the US DOT to enter 

sllch activities55. 

Document 3 (see Annex) gives a schematic view of ail those cases. 

Those provisions are aimed at protecting the United States wherever their 

liahility could be engaged. However, in so doing, they provide for extraterritorial 

54 CSLAct Section 6 (a) 3 (B) (i). 

S5 CSLAct Sect 6 (a) 3 (B) (ii). 
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application of the US )aw in sorne instancess6• ihe non-extraterritorial application 

of the US )aw has been respected as far as the case of entities of Subpnragraph C 

of Section 4(11) CSLAct, launching from foreign territory, is concerned. For thcm, 

if there is no agreement between the foreign State and the United States givlIlg 

jurisdiction to the USA, no Iicense has ta be required from the launch opcratm by 

the OCST. However, such is not the case for US Citizens of Subparagraphs A and 

B. For them, wherever lhey launch from, even in foreign territory, tl1ey have tn 

obtain a )jcen~e from OCST. No exception is providrd to thls rule. This 

extraterritorial application of the US law might create situation~ of con flic!. 1 ndeed, 

the US Citizen who wants to launch from a foreign territory may have to comply 

with: 

- the US law 

- the law of the State where the launch is to take place. 

Those regulations might enter into conflict with respect to some of thcir provi~ions. 

This rnight, th us, prevent the launch by the US entlty. In one area, thi~ type of 

conflict is very Jikely to occur: national security and foreign policy interc~ls. 1 f hoth 

legislations require that the launch complies with these int '!resls, confllct:-. Illély (IrI~C: 

the USA and the foreign State do not p....,cessarily have the saille interc~t ... Thll~, one 

may authorize the launch while the ott.er prevents it. To date, il ~ee/llS that no slich 

conflict has occurred. 

56 EJ.Steptoc, "Regulation of Privatc Commcrcial Spacc Transportation hy Ihe 
Unitcd States Dcpartml'nl ofTransportnlÎon", (1985) 28 ColI(XI"ÙIl11, 240·24(l, 
at 242. 
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With respect to the provisions of Section 6 CSLAct, another concern can be 

expressed. Foreign subsid:"lries, that is US Citizens of Subparagraph C, cio not need 

10 obtain a US license if they Jaunch from the territory of a foreign State, providing 

that there is no agreement between that State and the USA attributing jurisdiction 

to the USA. The foreign State is supposed to eyerCÎse jurisdiction and control over 

the company. But if that State did not issue regulations and is not a party ta the 

Outer Space Treaty, what is the situation?S7 It seems that there is a gap in that 

case. If a third State has been victim of sorne damage because of the launch, it will 

have difficulties to hold )jable the State where the launch occurred5S• So, the State 

victim might turn ta the USA and ask it for damages. Indeed, the company having 

célused the damage is controlled by American interests. This Iink may turn out to be 

sufficiellt ta ask for damages from the USA. The USA cOllld then be in the !\ituation 

of being answerable for damages while it did not license the activities of the 

company responsible for the damage, and thus did not have an opportunity of 

checking ail aspects of the mission. But this is just an hypothesis Cl nd no su ch case 

has been faced in practice so far. 

Finally, it should be noted that provisions of the Act are not applicable to ail 

launch activities carried out hy or on behalf of the United States. Thus, Section 21 

c) of the Act states:" Nothing in this Act shall apply ta -

57 M.Hownld, "Private SpélCC Activitics and National Legislations", (1989) 32 
Col/oquiunI, 344-347, at 345. 

S8 Of course, there is always lhe opportunity lo seek lhe liahility of the Stale 
under customary international law. 
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(1) any • 

(A) launch or operation of a launch vehic1e, 

(B) operation of a launch site, or 

(C) other space activity, 

carried out by the United States on behalf of the United States~9; 

or 

(2) any planning or policies relating ta su ch launch, operation, Ci activi ty"60. The 

provisions of the Act do not apply either ta amateur rockets61. 

E.- LICENSING PROCESS 

The Commercial Space Launch Act itself does not provide for dctéllied 

regulations regarding the licensing pro cess. It consists in éI gencral Iramework wlthm 

which the Secretary of Transportation, through the OCST, is ta i~slle regulatloll!'. (lll 

this matter. Secdons 7 (Authority ta issue and tran~fa hcemc~)62, R ('jcensing 

requirements)63, 9 (License application and approval)<"', 13 (Regulatiolls)6\ ilS 

59It seems that differenccs have arisen betwcen DOT, lhe Air Force and NASA ahout 
the nced for licensing NASA or DOD procurcd launchcs on a comm:.:rcial ba!>is. (Inlorm,llHln 
obtained from P.O. Nesgos. No public sources of inhrmalion arc avaJlablc on Ilw, mallcr) 

60 49 use App 2620. 14 CFR 400.2. 

61 14 CrR 400.2. The dclinilion of "amateur rocket" is givf'n in 14 CFR 4()) 5. 

62 49 use App 2606. 

63 49 use App 2607. 
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weil as Section 5 (General responsibilities of the Secretary and other ngencies)66, 

are the basis of the authority of the Secretary of Transportation and the guidelines 

provided to him, in arder to issue detailed rules reJating to the license process. 

One particuJary important principJe should be noted here because the Act 

stresses its importance 1.: a number of provisions, as being the central ideél of the 

whole system. This principle is that, in carrying out the Act, the Secretary should 

always keep in mind the importance given to the protection of public health and 

safety, safety of property, and national security interests and foreign policy inter~sts 

of the United States67• As far as Iicensing procedures are concerned, the Act 

repeats this principle. In Sect 7, it is stated that the Secretary of Transportation l11ély 

issue or transfer licenses Il consistellt with tlze public healtll alUi .mfct)', saJCIY oJ 

prape")', and national securÎI)' ;,zteresls and Jordgn policy illleresls oJ Ihe Uniled Slales". 

Section 8 (a) (2), Ch) and (c)611 also recalls this principle that the Secretary ha~ to 

takc mto account when he decides either to consider a requirement of Federal law 

not necessary for issuing Iicenses, or ta prescribe additional requirements, or waive 

64 49 use App 2608. 

65 49 use App 2612. 

66 49 use App 2604. 

67 This principlc is strcsscd from the very beginning of the Act in Section 2 (7), 
Section 3 (3), as a gcneral purpose of the Act and one of the undcrlying id.":'Is 
considercd important hy Congrcss . 

68 49 use App 2607. 
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the application of any requirement69• However, if the protection of public health 

and safety and the safety of property is quite a dear notion, slich is not the ca~c as 

far as national security intercsts and foreign policy interests of the United Statc~ are 

concerned. These latter notions may be interpreted very widely, and cou Id givc the 

Secretary extensive authority in the course of the Iicensing process. Actually, when 

the DOT issued regulations relating ta the licensing process70
, lt receivcd ~OI11l! 

comments expressing concern about the fact that this expression I~ 1I1lllc IIIlL'd, 

particularly as far as news gathering and distribution are concerne (J1I. The DOT 

did not consider this concern as so important and answered: Il n,e ACf expressly 

commits ta the Departmel/ts of State alld Defense, respective/y, resl'oll\ihility {or 

defillillg such imeresfs in the collfext of illdividuaL Iicel/se applicofio/ls and fOI il/}OI mil/g 

tlze Secretary of TrallSportatiol/ of tlzeir sigllificallcc. If is Ilof illfclUJed ()/ (II/fI( ifJ(/fCcI 

tlla/ national seclIrity or foreigll poliey illferests wou/cl be caslIally il/ vo/\ecl hy ,hl.'.\(' 

69 It will be seen latcr that the principJc discusscd herc is "Iso important wlth 
respect to other stages of the launch proccss. 

70 Sec further. 

71 "One commenter expressed concern that unccrtaintics erealcd hy undclincd 
references to national security and foreign poltey intcrc~l~ could have a 
substantially chilling cffeet upon the exercisc or protccled FmI Amcnomcnt 
rights. That is news media organizalions secking to place salclhlC~ ln mlHi 01 
ta lease transponder eapacity might he dctcrrcd duc 10 thl!, conœrn 
Specifically, such unccrtainlics could thl<. ,~ 'Irort~ to M:curc comrnltmcnl ni 
the substantial amounts of invcstmcnl capital nccùcd for Ihe IltUnch acliVIIIC~ 
associated with such unùertaklngs. Thu~, thls legl~latlvc vagucnc\:- wuld 
indircctly dclcr thc excrcÎsc or comtilulionally protCLlCd acllvillc!. tnvolvlllg 
news gathering and dlslribution In Ihl~ context, the wmmcnler a:-\crlcd. 
Mission Review could ultimatcJy bccornc a vchlclc lor c1kctlllg prlor rc~11 allll 
on frce speech". (1986) 51 Fcd Reg 6R71 
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( agcllcÎes as a reason for prevcming a laullchun. 

Another comment was also addressed to the DOT relating to the scope of 

application of the principle. It argued that the authority of the DOT (OCST) " to 

weiglJ "alional security alld foreigll poliey imerests in cOlllleclion willz private sjJace 

lawle/les does 1101 ellcompass factors associated witlz the operations of a pay/oad 10 be 

launched". The commenter, relying on the wording of the Act "suggested tltal tire 

Office's regulatory procedures focus Ollly 011 tlze national security and foreigll polic.y 

implications attellding tlze proposed laLlIICIz of a pay/oad alld Ilot Oll tlze payload's 

operation ill orbit ". The DOT expressed doubts about this interpretation and 

answtred that Il The Act gives the Office authority to determine whett.er the launch 

of a payload is inimical to the national interests specified in the Act and does not 

( exclude any relevant factor from the Office's consideration. Thus, the Office will 

exercise its authority by determining whether an:, circumstances exist under which 

the proposed launch of a payload would jeopardize national interests"73. Comments 

were also received hy the DOT on the Interim Final Rule. The OCST ha d, 

consequently, to deal with this issue again. " The Office wishes (() empllOsize agaill (he 

gllidillg principle establiJ/zed by the Commercial Space LaLtllclz Acl ill Ilti.\ (/fca: Ihe 

''provision of lawlcll services by tlze private sector is consistellt wüh tlze natiollal secwily 

ill/eres(:; and foreigll poliG)' Îllleres/s of (Ize United States and wou/d he facili(aled hy 

stable, minimal and appropliate gllidelilles fllat are fair/y and expeditiollsly applied". As 

72 id. op. cit. 

73 (1986) 51 Fed Reg 6871. 
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the Agen')' clzarged with implcmeming the Act, the DcpartmclII of Transporta/ioll vicws 

tlzi.'i passage as fonning the basis for a presumption Illat proposed comnlClcialllll/llcll 

activi/ics are consislellt wil" nalional ùztcrests. T"us, the purpose of Ille licC.'1l.\il/}.: 

process, in so far as naliol/al securily GI,d forcign poUey issues are col/ce/'l/ccI, Lv 10 

idemify and, wlzenever pos,lIible, ameliorale specifie problems wiflr a [J1O[Josal, Ilot to 

detenninc that eaclr and el'el)' proposai ;s gellerally COl/Sis/elll willz '''ose il/(('leM,\"74, 

It is the responsibility of the Secretary of Transportation, through the Oftiœ 

of Commercial Space Transportation (OCST) to issue such reglilation~ as may he 

necessary to carry out the Commercial Space L1unch Act, under Section 1 J of the 

Act's. Accordingly, the Department of Transportation issued regulallolls wlth 

respect to the Iicensing process. On February 25, 1985, él Notice 01 Poliey on 

Licensing Process for Commercial Spa ce Activities WélS isslIcd by thc Ollice ni the 

Secretary of Transportation76
• The purpose of this Notir.e was ln dc~enbc "(Ile 

licensillg policies and procedures thal DOT COIlSidclS 10 be IIIc mosl effective l1!e{ll/\ (l 

salisJyillg tlze Secrctary's slatlltory mandale 10 ove/:\'ec and coordùw/e IlOlI-WJllemmellfa/ 

space laullch activities"77. The DOT Intended this Notice to "he rcllcd UpO/l i1!-. 

interim guidance by license applicants pending the promulgation hy DOT of 

7. (1988) 53 Fed Reg 11005. 

75 49 use App 2612. 

76 (1985) 50 Fcd Reg 7714. 

77 (1985) 50 Fed Reg 7714. 
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reguJations implementing the Act"78. The Notice contained the basic principJes 

elaborated by the DOT for Iicensing of commercial space transportation. The DOT 

called for comments on this Notice. The Department of Transportation implemented 

its authority through this Notice of Policy until February 26, 1986. 

Eventua))y, both the comments received by the OCST, and the need for 

detailed reguJatory guidance upon which prospective appJicants can immediateJy 

rely, Jed the OCST to replace the existing policy with new regulations. This was the 

purpose of the Interim Final Rule issued on February 26,198679
• This Interim Final 

Rule amended Title 14, Code of Federal Regulations, by adding a Chapter III 

providing for the regulations governing commercial space transportation. This 

Interim Rule was an important step in the Iicensing process development in the 

sense that it organized and codified the rules relating ta the Iicensing process. The 

OCST also asked for further comments on these regulations. 

Comments were received by the OCST on the Interim Final Rule. DlIring 

that period of time, progress had been made on the development of contractual 

arrangements with respect to access of commercial launch firms to Government 

lallnch technology and safety services. Moreover, the Shuttle accident in ] 9R6, 

modified dramatically the structure of the market and the American space policy. 

78 (1985) 50 Fed Reg 7714 . 

79 (1986) 50 Fed Reg 6870. 
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A new launch policy was announced by President Reagan in August 1986110• A 

Directive on National Space Policy was issued by the President on Fehrllary lI, 

1988. This Policy emphasized commerciallaunch services as an integral clement of 

the transportation capability of the United States81 • Eventllally, as Cl consequence 

of those elements, a Final Rule was issued by the OCST on April 4, 19~~Rl. 

According to the OCST, " The regulations ... cOllsIÎlule Ihe administratÎl'e fICII1I('IV{}/k 

for accordillg each proposai ta COliduCI a commercial /awrclz aClivity (1 plO"'pt, wcll 

defilled, and tllOrough review. They a/sa ref/ect the OJJice's (m- goillg el/mIs 10 clesi}.:11 

a Iicellsing program Illal will provide wzqua/ified assuraI/ce 10 Ihe public Ihal pnwlle 

finns will opcrale safely and respollsibly. ThL'i assurallce L'i illdL'ipellsahle 10 Ihe SIU.:CC'\",\' 

of the Amen'call commerciallawlcll ùlduslryll. 

1) OVERVIEW OF THE LlCENSING PROCEDURE 

The Iicensing procedure is composed of four steps. First, an application hil~ 

to be submitted by the operator of the launch vehicle to the OCST. The applicant 

must provide the OCST with ail information necessary for the OCST to Inltlilte the 

licensing process. After the application has been made, the liccming procedure is 

80 This policy limited the Shuttlc to certain missions, directed the DOT to 
develop payloads compatible with bath cxpendable vchiclcll and the Shuttlc, 
and directed that routine commercial payloads he launched by commercial 
launch firms. 

81 (1988) 53 Fed Reg 11004. 

82 (1988) 53 Fed Reg 11004. 
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divided in 3 steps: 

• the OCST will conduct a safety review leading to the issuance of a safety 

approval; 

• the OCST will conduct a mission review leading to the issuance of a mission 

approval; 

• if both those approva)s have been granted, the OCST will issue the Iicense. 

Document 4 (see Annex) is a diagram issued by OCST83 which can provide 

for a genera) ide a of the licensing process804• 

Z) APPLICATIONS 

The rules relating ta applications procedure are set forth in 49 CFR Par 

413.3 to 413.1185• 

a) Information reqllirecl for applications. 

8J (1985) 50 Fed Reg 7716. 

84 As we have explained ahove, new regulations have becn adopted in 1986 and 
1988. However, this diagram is still relevant because the basic features orthe 
procedure have nol been altered. For a brief overview, see a1so: E.J.Sleploc, 
"Regulation of Priva te Commercial Spacc Transportation by the United Slates 
Dcpartmcnt of Transporlalion" (1985) 28 Colloql/iLlm, 240-246, al 245. 

8.'i (1988) 53 Fed Reg 11016. 
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In an Appendix ta the regulations86, the OCST provides for ail information' 

ta be given by the applicant. It is subdivided in four types of information: 

- general requirements 

- information related to safety review 

- information related to mission review 

- information related to payload determinations. 

In this paragraph, we will concentrate on the general rcquircments only. 

Specifie requirements will be analyzed in the relevant paragraphs. Threc gcncral 

requirements are provided fors7: 

- Applications must be in writing and filed in duplicate with the OCST; 

- The original of the application must be signed in accorda nec with 14 CFR 

Par.413.5. This requirement is related to the eoncern that the persoll signing 

such a document shall be empowered to aet on hehalf of the appllcant llll
• 

- The application must contain 

• name and address of the applicant 

• name, address and phone number of persanes) with whom the OCST 

will have ta correspond (in particular the counsel of the applicant). 

86 (1988) 53 Fed Reg 11011. 

87 (1988) 53 Fed Reg 11011. Appcndix. 1 (A), (B) and (C). 

88 Par. 413.5 (e) providcs lhat " Applications shall hc ~igncd a~ follow~: 
1) For a corporation. Dyan ofliccr authorizcd la élcl for the corporation on 
liçensing matters. 
2) For a partncrship or a sole propriclorship Dy éI general panner or 
proprictor, respcclivcly; or 
3) For an a::~f)Cialion or alhcr cnlily. Dy a principal CXCCUllVC o(lkcr. 
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( b) Pre·awlication consultation 

It is the spirit of the whole legislation to facilitate the obtention of licenses 

and, because of the nature of launch activities, especially the timing considerations, 

the OCST has provided for a system of "Pre-application Consu]tation"89. 

"Applicants are encouraged to consult with the OCST at the earliest planning 

stages" in order: 

• to modify the proposaI if problems are encountered; 

- to avoid the delays and costs that would be caused by those problems; 

• to precise informational requirements in order to facilitate the review. 

Applicants will consult with the Director who will assist them in prepming 

their applications and in contacting Government agencies involved in the revicw 

( process to discuss the prospective application. 

This procedure allows the operators of launch vehic\es to initiate very early 

the licensing process so that they can adapt without delay (and tïnancial cnsts) to the 

possible requirements of the OCST. The prepmation of the launch and the Iicensing 

process th us progress simu)taneous)y, adaptations are made ta meet the 

requirements and the review procedures can be expedited in a shorter amount of 

time. 

cl Applications 

89 14 CFR Par 413.3. 
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Two types of applications can be submitted, as far as launch operations are 

concerned: 

- application for issuance or transfer of a license authorizing a lmmch; 

- application made separately and in advance of a license application, 

requesting an approval or determination that must be securcd berore il 

license can be issued or transferred. 

This second type of application is to be distinguished from the pre-application 

consultation. The pre-application consultation consists of discussions, with a vicw to 

making sure that each step of the preparation of the launch complies with the 

requirements of the OCST. In the advanced application, the applicant dlles not scck 

only assistance, but a formaI decision of approval, or dctermination, relalillg 10 one 

component of the launch operations. For example, he may wish to make sure in 

advance that the type of launcher he wants to use wOlllù be approveù hy the OeST, 

and make the necessary changes reqllired by the Office. 

According to the OCST, the Office will accept applications for salety rcview, 

mission review, or for a determination that the lallflch of a payloilll covercù by 

Section 6 (b) (2) of the CSLAct will flot he prevcnted, indcpenùcnt of olle allothcr 

and before submission of an application for a license. Thc faet that !'.éllely ,lIld 

mission approvals may he requested separatcly anù in advance rc!'.ult!'. 1 rom 

Par,41s.5, referring itself to Par 415.15 (safety approval) and Par 415.23 (rnis!'.lol1 

approval). 

If such advanced application procedure has been followed, it will, untlcr Par 
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415.7, he made part of the licensing record. Consequently, when the applicant 

requîres definitively the Iicense to launch, ail previous approvals and determinations 

remain valid, unless substantial changes have been made in the course of the 

preparation of the launch90• 

The pre-application consultation, the advanced application and the possibility 

to conduct safety and mission reviews independently of each other are the result of 

the requirements of the CSLAct asking the Secretary to "encourage, facilitate and 

promote commercial spa ce launches by the priva te sector"91 , and ot the OCST's 

efforts to comply with these basic guidelines. The major idea is to make the licensing 

process as simple as possible and as fast as possible. These procedures should not 

be a burden for the appJicants and they should match c10sely with the preparation 

of the launch. 

II) Review ofaImlicatiOllS 

The OCST will accept an application for review only if it contains ail 

information required92• We have mentioned above the general information 

90 14 CFR Par 415.7 (b). 

91 49 USC App 2604. 

92 14 CFR Par 413.9. (1988) 53 Fed Reg 11016. 
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required93• Apart from thi:, information, specifie information is reqllired to be 

provided, aeeord~ng to the nature of the decision sOllght (Iicense, determination, 

mission approval, or safety arproval). These requirements are detailed in Appendix 

to the regulations94• The OCST ehose not to publish these requircmellts 111 the 

regulations beeause they will need to be updated frequently, according tn the results 

of the OCST's research and consultations, as weil as the Iicensing practicc. " So Illai 

prospective appUca/lts are assured of lzavÎng ready aeeess 10 Ihe l1l()sl C//I/cllf (/1/(/ 

accurale version of tlze Office's illfol7nation requirel1lellls, Ilny will he scl Ollt il/ (/ 

separate documelll fhat will be available UpOlI reques/"'J5. Thus, as each Iilunch has 

its own particular features, the OCST gives the opportllnity tn apphcallts to ohtain 

the Iist of information they should provide by sim ply writing or phoning the 

OCS'f%. This possibility was not provided for in the Interim Final Rule. The OCST 

added this amendment so that applicants can make sure of the elements they 11:Ive 

to incIude in their application, in order to avoid unneccssary delays. No particulm 

format has been prescribed by the OCST for submlttiqg applIcatIons and 

information. As the OCST explains in Its analy~is of the Iegulélti()n~ " .. althOl/!;/z the 

requesfed data must be provided for (/Il applicatiol! /() be cOlI.\idcrcd WlI1plelc, lhc 

Office has Ilot prescribed ally par/leular formai for submillùlg il. Bec(/we commercial 

93 See 2) a) supra. 

94 They will be cxamined with relevant suhjects. 

95 (1988) 53 Fed Reg Il t)09. 

96 14 CFR Par 413.9 (a). (1988) 53 Fed Reg 11016. 
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firms may develop new approaches 10 the design of Jmllle" vellie/es, Ihe clelil'(!l)' of 

Jaunc" services or the location and orgallization of JmmcJl opera/iolls, illfofl1ulIÎ(JII 

submÎssiol1S may rej?ect tlze unique slnlcture or orgalliza/ioll of /Izei,. Imlllch 

operations"97. 

However, if an application is considered by the OCST to be incol11plctc, it 

will be returned to the applicant to be completed98• Then, when the application i!t 

complete and accepted by the OCST, the Office initiates the review. This means, in 

particular, that the review process is the responsibility of the Ollice, and not of the 

applicant. This is the translation in the regulations of an idea that was cmphasizcd 

from the beginning of the reform: the leading role of the DOT anù the notion of 

one-stop shopping. Here, the regulations99 provide that the office iniliatc~ "an 

appropria te review". By using the ward "appropriate", the OCST intended ln in!.urc 

that "each review is tailored to the application's particular characteristics". Thcre is 

no standard review. Even though the Office developed general regulalions, in many 

respects, the Iicensing procedure remains a case by case process1OO
• 

Until the issuance of the Office's decision, any modifications, supplcments or 

corrections can be made to the application101• 

91 (1988) 53 Fed Reg 11009. 

98 14 CFR Part 413.9 (c). (1988) 53 Fed Reg 11016. 

99 14 CFR Par 413.9 (d). (1988) 53 Fed Reg 11017. 

100 (1988) 53 Fed Reg 11010. 

101 14 CFR Par.413.11. (1988) 53 Fed Reg 11017. 
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When the application is accepted by the OCST, safety review and mission 

review are initiated leading ta the grant of safety approval and mission approval. No 

Iicense can he ;ssued without those approvals being secured. As we have noted 

previously, and this has to be kept in mind, if those -approvals are sought prior ta 

the submission of a launch application, they will be made part of the record of the 

applkant. When the latter will apply for a Iicense, the concerned review will not be 

conducted again, unless changes arise in the situation102• 

3) SAFE'IY REVIEW 

Subpart B of Part 415 deals with the safety review and Par 411.5 with the 

safetyapprovaL 

n) Role of tire safety rev;ew 

As the OCST explained in its Notice of Policy, 1985, the reason why safety 

of launches has ta be secured is that Il As witlz otlzer IrallsporlaliOlI ~yslems, Ihe 

Govemment /tas a respollsibility to proleet the public agaillsl any wlreasollable risks 

liraI space /awleh aclivities miglzt pose la eir/ler /ife or property Il 103. The United States 

also have their own interest to protect. By controJJing the safety of the launch, they 

102 (1988) 53 Fed Reg 11010, and 14 CFR Par 415.7,415.17,415.25. 

103 (1985) 50 Fed Reg 7717. 
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reduce the possibilities of damage Jeading to their international responsihility 

according to the Outer Spa ce Treaty and the Liability Convention. 

T:le definition of the safety review given by the OCST in Par 415.11 provides 

for both the role of the safety review and its major components. 

'" Role of tlte sa(ety review. 

The safety review aims at determining whether an applicant can safely 

conduct the preparation and launch of the proposed launch vehicle and ally payload. 

Basically, the OCST wi1\ try to ascertain that the safety mcasurcs télken hy the 

applicant can assure a level of safety comparable to that achievcd at national 

ranges10.4. However, the OCST 'concentrates on the safety elements of the lallJ1ch 

operation and the safety systems of the vehicle. The OCST cO/lsiders thaï "the 

reliability of the vehicle in a non-safety context will be the responsibility or the 

launch vehicle manufacturers"\05. 

'" Major cOmpOllelllS offlle sa (et y rev;cw 

Four major elements of safety are examined hy the OCST during the safety 

review106• 

- Launch site. The OCST will ensure that off-site persans and propcrty me not 

\0.4 (1985) 50 Fed Reg 7717. 

105 (1985) 50 Fed Reg 7717. 

106 14 CFR Par 415.13. (1988) 53 Fed Reg 11018. 
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exposed to unreasonable risk of harm. The elements exarniped are: location, size 

and design configuration of the launch site. 

- Procedures. The quality of the following elements is examined : 

# Pre-Iaunch check out 

# Validation of aH launch safety systems (ground/flight) 

# Control of pre-Iaunch and launch hazards to the public 

# Trajectory flight safety analysis 

# Safe flight operations from ignition through impact of suborbital launches 

and through orbital injection or escape velocity for orbital launches. 

- Personnel. Qualification of the range safety personnel is examined as weil as their 

training and experience. 

- Equipment. The safety of range and vehicle equipment is examined. 

b) Information reqllirell (rom applicallfs 

An extensive Iist of information to be provided is contained in Appendix to 

the regulations. This information will a]Jow the OCST to review the safety of the 

operations proposed by the app:icant. 

Since the first regulations issued by the OCST, it was made c1ear that a 

distinction would be made between launches from Federal (or Iicensed) launch sites 

and other launches. In its Notice of Policy, 1985, the OCST underlined that if the 

applicant chooses to launch from an established national range, the number of sHfety 
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issues ta be addressed by DOT would be reduced. Indeed, on those sites, reliable 

safety procedures are already in place. Thus Par 411.5 states " ... it is (he OJj/cc's l'ÙW 

l/zal rcliallee 011 safery re/alcd law/ch properly a1ld senJù:cs fOlmd a//lrl'se IlI/lge,\ i.\" lIlI 

appropriate mealls of assuri1lg l/zal the appliealils's Immcll actil'i/Îes cali he cOl/clllc/cd 

safely". Consequently, it was decided by the OCST that fi statemcnt ot intentioll to 

launch from such range wOllld be sufficient l07
• The Interim Rule n,:cilllcù this 

difference and translated 1t in the regulations, in Par. 415.17. Intormatlon required 

for Jaunches from sites ather than national or Iiccnsed ranges arc Illllch more 

detaiJed than for the latter. The Final Rule, 1988, recalIeù thi~ dll'terencc. Howevcr, 

it deJeted the requirements from the regulatians to incorpora te them in the 

Appendix for the reasons we have already explained ahove lM. 

Consequently, the current regulations, in their Appendix, provlde for two 

cases109; 

- launches from Federal or Iicensed launch sites 

- other launche.'. 

For the first category, the documents to be provided are hasically éI ~téltelllent 

of the Jaunch range operator that he has accepted the applicant, ami lurther 

information relating to possible responsibility or nsk aS~llmed hy the apphlïlnt 

himself. The title ofthis category mentions two typcs oflaunch ~itcs: Fcdcrallaullch 

107 (1985) 50 Fed Reg 7717. 

108 Sec 2) d) Supra. 

109 (1988) 53 Fed Reg 11011. 
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sites; Iicensed launch sites. Tt is to be noted that, up to now, the only sites with pre-

approved safety operations are Federal laun, h rangesllO• No private launch site 

is in operation even though sorne are in project 111. 

For the second category, information t\o be provided are much more 

numerous. The applicants have ta provide a1l safe''y information that will allow the 

OCST to evaluate the safety of their operations. 1 hE. OCST details information it 

considers necessary. However, since each case i!\ different, the list for both 

categories cannot be exhaustive112• The information 'equired for both cate:.gories 

are detailed in document 5 (sec Annex). 

It is noted that in case the launch is ta take place at a Federal (or Iicensed) 

range, the OCST will condition the Iicense upon the requirement that the applicant 

complies with safety requirements and procedu"es of the range, and that he infonm. 

the Office of, or obtain approval for any deviations from or alternatives to those 

requirements and procedures1l3• 

110 (1988) 53 Fed Reg 11010. 

111 In United States, space launch sites operated by States (and not really priva te, 
even though indcpendent from national ranges) are in projcct in Florida and 
in Hawaï. Sec: D,J.Marcus, "Spaccport Florida Rcady to Buy Rockets" June 
11-17 1990 Space News,12 and, Of(ïcc of Spacc Industry of Hawai, "IIawai's 
Proposcd CommercJal Launching Facility", 1990. On I<!unch Sllel> ~cc: 

S.Lessard & F.Nordlllnd, "Les bases de lanccmcnls:E"o\ulion cl al>reCl~ 
juridiques", 1990 Vol XV Anllnls of ALI' & Spnce Lm\', 359-400, 

112 14 CFR Par.411.9. (1988) 53 Fed Reg 11016. " ... Thcse information 
requirerncnts are not intended ta be ail inclusive and the suhmission of the 
rcquircd information docs not, in iLc;cJf, demonslrnle the qualilications of an 
applicanl. The n:llllrc of individu:ll proposnls may require the submission of 
additiona\ information". 

m 14 CFR Par. 411.5. (1988) 53 Fed Reg 11016. 
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It is also t'l be noted that the OCST is developing safety stillH.lards or 

requirements for commercinl launch activities. They will allaw for H stanl'.ml 

treatment of safety reviews. In the meantime, safety reviews have ta he conducled 

on a case by case basisl14. 

c) Pnv/ond'l 

As far as payloads are concerned, in the course of the safcty reVlew, the 

OCST will ensure that the applicants possess the adequate res(}urce~ élml cap" hlillic~ 

to conduct safely the payload related operations as part of the proce~s ni preparing 

and launching the launch vehicle1l5. 

As far as safety review is concerned, no major comment has heen reccived 

by the OCST. 

4) MISSION REVIEW 

Mission Review brings more difficulties th,lO Safety Review becall~e ni 11:-. 

114 (1988) 53 Fed Reg 11008. 

11S (1988) 53 Fed Reg 11009. 

, 
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national security aspects even though the procedure, in itself, does not seem ta be 

more cumbersome than that of the Safety Review. Many cornrnr.nts were received 

by the OCST with respect to Mission Review. 

a' Pllrpose orthe Mission Re"iew 

As we have stressed a few times already, the aim of the Iicensing process is 

to make sure that aC.1 !ities of private launch operators remain within the 

international obligations of the United States, particularly a~ far as the Outer Space 

Treaty and the Liability Convention are concerned. Safety Review examines 

compliance with these obligations only as far as :;afety of operations is conœrned. 

As the OCST explains: Il Tlzis direct lia b i1it y fonns tlze basL'I for a broad ÏllIere.\I ;11 

proPOSCcl private space lmmclz activities, olle wlziclz ;,lIellds bcyolUJ safely L\'sues 10 

blcludc bath the purpose of tlze lawlclz and Ilze na/lire of tlze payload. TIzLç unique 

;llIcrcst in the lawlcll mL'isioll distillguislzcs regulalioll of comme/cial spaee lawlch 

(l(;tivitics fram regula/ion of otlzer modes of Iralls[Jor/atiol/"\l6. Consequently, the raie 

of the OCST is not only ta check the safety issues but ail other elements ~usceptible 

of interfering with the treaty obligations of the United States This view has been 

contested in sorne of the comments received by OCST. "Tlzese COl7lmellls cOllfel/ded 

t!Jnt responsibility/accowltahilily alld liability for damages arc! purely safely COIICelll.\. As 

SUc/l, accordil/g ta tlzese res[JOllde/lfJ, tlze)' provùle /lO hasis for al/y federal Îllfelesl in 

116 50 Fed Reg 7717. 
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the mission review factors specified in the Notice. Safety COI 1 ceniS, thl')' mailllaùlecl, 

could be more tlzmz adequalely addressed ill the colllexl of Lmmcl, Safel)' RCl'Îc'II,III17. 

The OCST did not discuss that matter, for it ohviously does not tlgrec wlth It. 

As stated in 14 CFR Par 415.21, the scope pf the Missi{',n Rcvlcw I~ the 

following: "Missioll review is the procedure for idelllifyil/g sigllifical/t ':\'.\II('\' af/eclil/g 

United States national il/te/(!sts and intematimzal obligatiolls t"al ilia)' he (/.\.HJcÎatec/ 

witl! a proposed lawlclr. EXCCpf Jor safety operatio1ls co\'ewl by Pm. 415 11-.J/5.17 of 

tlzL~ part [Part 4 J 5 J. A1issiOlI Review cavers ail aspeCls of II plOl'0sccllr'lIl1( h. 11/( /I/(Iillg 

ally payload 10 be lawlclled. For a payload 'lOI slIbjecl to FCC or NOAA !l'gll/(/IUm, 

Ihe Office must dell?nnille IVllellzer ta prevellf Imlllc!z oJ tlze payload heca/l.\c (0 1(//IIIcll 

il IVOl/ld jeopardize public "eallh and !laJely, Ilze saJely of jJwpert)', (JI lIl/y llali(J//(// 

secllrÎly or foreigll policy i/!/el'esl of (Ize UI/ill'd SI(/(es" 118
• A~ can he 1I1HIcr"t()()lllrom 

this quotation, the two m2jor suhJect rnatters wlth respect tn MI~~I()n Revlcw ilrc : 

compliance with international obligations as weil as the natIOnal securily éllld lorcign 

poliey imp1icatians of a given laur.chtpayload. As a matter of faet, It I~ on thcsc 

subjeets that mast of the comments were receivcd hy OCST. 

Indeed, one of the major con~erns thnt céln be notcd ln thc comlllcnt ... 

reeeived by the OCST relates to the definitlon of "US national ~ecllnty or lorcign 

poliey interests". Both after issuance of the Notice of Policy and the Interim final 

Rule, a number of comments were received hy the OCST on tlw. parllClllar ~lIhJcct 

117 51 Fed Reg 6970. 

118 53 Fed Reg 11018.14 CFR Par 415.21. 
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Neither the Commercial Spaee Launeh Aet nor the QCST regulations define what 

is meant hy "US national seeurity or foreign poliey interests". It was felt by <l llmnber 

of commentators that, for various reasons, this vagueness eould lead to sOllle 

difficulties. 

One of the eoncerns expressed was that Mission Review eould "hccome a 

vclzic/e for ef[~clillg prior resfraillt on [ree speech "119. This question need not he 

examined again for il has been dealt with previously120. Th:s comment was made 

to both the Notice of Paliey and the Interim Final Rule l21 • An example of foreign 

poliey consideration eould be the risk of interference with another natioll's use of 

space. A national security coneern could be the prevention of collisions hetween 

proposed payloads and cJa~sified Department of Defense satellites12Z• Ml Straubel 

also expressed sorne concern about the vagueness of the defmition: "The cO/lstall/ly 

clwngillg de[illitiollS of "1Ia1iollal security ill/erests" alld "[oreigll poliGy illlerests muJ 

obUgatium" may make tlze adl'al1ced plan Il illg l/ecessllI)' Jor spa ce actÎvity \leI)' dirrlcult. 

For example, a joilll velllure ill materials proccssing he/Weell a Ullited St(ftes finn (fncl 

a foreigll Jinn may be acceptahle ("'(' year, bw may 11111 aJoul of IUUiOlW! seulrit)' or 

foreigll policy illierests (Ize next year becaLLSe the forcigll [inn may come Jrom a IIOIV 

119 51 Fed Reg 6871. 

120 See Chapter 2. E). 

121 51 Fed Reg 6871 & 53 Fed Reg 11005. 

122 M.S. Strauhcl, "The commercial Space Launch Act: The Regulation of Privatc 
Space Transportation", (1987) Vol 52 JOllr'wl o[ Air Law and Commerce, 941-
969, at 958. 
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LIIIJriClldly country. Ail applicOIII could ob/aÎlI missioll approval Ct/16' il/ a iN0Jl'( l, h/ll 

filld that missioll apprm'al witi,drawlI wlzel/ the lime comes for Ù.\lWI/CC of IhL' lil/al 

licell.w!. Suclz relia Il ce could rl'SI/Il ill SUbslal/lial lasses. The wlccrtaimy crc(//cd hy Ihe 

vague tenns "na/lollal security ill/crest" and" foreigl/ poliey ùllcrcsls {lIld ohhgal/OI/\ Il 

could chili ùlvestmelll ill pril'lltc space ac/ivity Ullamhig/wus elite/ùl al/d glll//{///tec.\ 

OJ contùlllcd acceplllllce al/d validity lleed /0 be plII Ïlllo /he l1Ii.\.\I(}// lel'h'\\, 

However, one point needs to he emphasized hcre. The regulatl()Il~·pl 

provide that "Missioll approval L~ grall/ed w/le.\s sorne clemel// of the P/()[J()\('(/ lmll/ch 

poses a tllleat to us lIa/iol/al secllrity or forcigll poliG)' i/lIcre.H.\, CO/l.\flllIll'\ II !ItIZllIcI /0 

public /zealth al/d .mfe/y or safe/y oJ propelly, or is illcol/\i.\/L'Il1 lVith /II1<'lIu/llOnal 

obligafions oJ tlze Ulli/ed States". This provIsion seems to put the hurden (lI plO()1 (lll 

the OCST. Thus it is not for the apphcant to ùelll()n~tratc that hl~ 11l1"'~ 1111, -1 III 1 

particularly the payload, complies with ail the requm~ment~, but lor the OCST to 

establish the reasons why the approval cannot be grantc(J1;>"~. 

The Commercial SpélCC Launcl-t Act, in Its !\cctlon 20 a), h) and c) :I ... k ... the 

Secretary of Transportation (hy delegation the OCST) tn cumult the Secretary (lI 

Defense on ail matters atfccting national security, and the Sccretary 01 State on :dl 

123 M.S. Straubcl. op. Cll., at 360. 

124 14 CFR 411.7. 53 Fcd Rcg 11016. 

125 See P.L. Meredith, liA Comparative Analysls of Unilcù Statc~ Domc~llc 
Licensing RegImes for Pnvalc Commercial Spacc AClivillc~" (1 ()~<j) 
Colloquium, 373-381, al 377. 
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matters affecting foreign policy and other agencies as he thinks ap,'ropriate. These 

provisions called the attention of sorne commentators. Sorne of them "exp,essed some 

apprellcnsioll thal t/zese crm.mlWliOllS miglzlllol accur ill good failh and {hal (IlLy may 

pro vide a meallS by which agcllcies cOllductùlg their OWII commercial space ac{ivities 

eould proteet their competitive ulferests". The OCST explained its intention ta make 

sure that Mission Review affords no su ch opportunity. "Mission Review IS designed 

exprcssly to prevent the interngeney review proeess from becollling an unlmdled 

opportunity for ngencles to Judge, in areas beyond their particlIlar competence, 

whether proposed launch activities confliet with natIonal interests"I26. As far as 

consultation is concerned, another question might anse. The consultation of most 

agencies is not compulsory for the OCST, it is just "as appropriate"127. But the Act 

mandates consultations with the Department of State and the Department of 

Defen~el28. As the criteria of "natIonal secllrity interests" and " foreign pollcy 

interests or obl;gatlOns" is vague, the conclusions of the OCST, DOS and DOD may 

be different, and eve:1 divergent. Will any conclusion prevail on others and whéll 

about arbltrating the dIspute? No satisfactory answer has been given to thM 

question. As Mr StrallheJ state~: ,. [. .] Ihe While HOl/se will have the fillal say 01/ 

dL'I[Jwcd mal/ers of ItatiOlwl sccllIùy and foreign poliey. Nevenlze/ess, Ilze po/ellfia/ de/a)' 

alld WlcertaÎIl!y creafed by this wistnicturcd consultatioll sclleme is bouml to impede 

126 51 Fed Reg 6871. 

127 CSLAct Sect 20, c). 

128 51 Fed Reg 6S71. 
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tlze dcvelopmcllt of a priva te lawlclz induslry and ail efficielll regll/aIOl)' reg;me"121/. 

b) Information requiremellt.{j for Mission Re~'iew 

As wC'! have explained previously, since 1988, these requirements are provH.led 

for in annex ta the regulationsl30• As far as Mission Review is concerned, the 

applicant must give the following information ta the OCSTI31: 

- description of the lallnch vehicle and location of the launch site. 

- f1ight plan and staging data sllfficient for evaluating sllch factors élS the potelltial 

for land overflight, impacts of spent stages, and debris issues. 

- identification of any unique hazards that may be poscù by the launch dellveJ from 

the nature of materials ta be launched or potential abort or reentry lwzards. 

- nature and ownership of any payload ta be launchcd. 

- proof of license given ta the payload by either FCe or NOAA or, for non Ilcel1~ed 

payloads, indication whether the OCST ha!. made élny determinatiol1 on the 

payloadl32• 

Elements such as flight plan, impacts of spent stage~, dcbris i~slle~ élnd nature 

of materials ta be launched are not eXéimined from Cl safety point nI view, but the 

129 M.S. Straubcl, op. cit., at 963. 

130 In this paragraph we will not dcal with inrormation rclatcd lo non Iiccn~cd 
payloads. This will he cxamincd furthcr, in paragraph d). 

131 53 Fed Reg 11012. 14 CFR Annex to the regulatiol1s 

132 14 CFR 411.7, 41521,415.23. 
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aim is to determine to what extent the proposed launch interferes with other uses 

of space. 

Other elements such as nature and ownership of the payload ~Ire mainly used 

to assess the possibility to launch su ch a payload -from the standpoint of national 

security and foreign policy. 

c) Rel'iew alld parfoad .. determillatiolls 

During the Mission Review, aH aspects of the launch will be examined and 

the OCST will identify signifieant issues affecting United States national interests 

and international obligations that may be associated with the launch133• As 14 CFR 

415.21 stresses, "Except for safety operatiolls covered by 415.11-415.17 of 'Iris part, 

Mission Review covers 011 aspects of a proposed lawzcll, illcludillg lIlly pay/oad 10 be 

/aullched". This can be interpreted as meaning that Mission Review could be dealing 

with ail sorts of issues that are not dealt with in Safety Review and that rnély have 

no interference with national security or foreign policy interests of the United Sta tes. 

Mission Review would thus encompass sorne sort of residual category of issues. 

In fact, the most important part of the Mission Review relates ta the payload 

to be launchedl34• With respect ta payloads, the procedure followed by the OCST 

133 14 CFR. 415.21. 53 Fed Reg 11018. 

134 Indeed, in most cases, the purpase of the mission is ta place CI payload inlo 
orbit. 
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is different depending on the nature of the payJaad. Actually, in the Final Rule, the 

OCST clarified this aspect in response to sorne carnments expressing concern that 

as dlafted in the Interim Final Rule, the (egulations suggest some possihility of 

redundant reguJations for payloads regulated by FCe or NOAA. Thus, the l'irst step 

in the procedure is to determine the nature of the payload that the applicant wishes 

to launch. There are two possibilities: 

1) The proposed payloQcl is sllbjeet to ex;sti"g paylOQl1 reglllal;oll.\'. 

To date, there are two cases of that nature. The FCC has authority tu liccnse 

communications satellites and the Department of Commerce (NOAA), rel1lote 

sensing satellitesl3S• The Commercial Space Lannch Act did not alter the authority 

of these agenciesl36• In those cases, the OCST will require that the "ppropnate 

Iicense is secured before authorizing the payload to be launched. The OeST 

emphasized that it " will IlOt examine al/y issues pertaillùzg 10 pay/ollas licell.\cd hy the 

FCC or NOAA before Iiccmc application is made 10 eitlzer of tllOse agellcies or dl/ril/g 

tlze pelldenc,y of olly revÎ'!w of a licellse applicatioll al eitlzer agellcy"l37. Tills respects 

fully the authority of thase ngencies. But it is also a practical matter. Especmlly, lor 

135 For an overview of both lhose procedures sec Doc 6 (sec Annex). 

136 CSLAct 49 USC App 2605 (c) (2): Il Nothing in this Act shall alfcct the 
authority of the Federal Communications Comrni~~ion undcr the 
CommunicatÎ':>ns Act or 1934 (47 use 151 ct se') or the authority of the 
Secretary of Commerce under the Land Remote-Sensing Commcrci,llizéltiol1 
Act of 1984 (15 USC 4201 et scq)", Sec also OCST regulation~: 14 CFR 
413.17.53 Fed Reg 11017. 

137 53 Fed Reg 11009. 
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communications satellites an important number of issues has ta be dealt with by 

Fce in arder to grant the Jicense for the construction and operation of the satellites. 

As long as those issues are not settled, it does not seem very appropria te ta initiate 

1 launch mission review. 

Thus, the OCST has no authority ta Jicense communication and remote-

sensing satellites. Il has a)so no authority ta examine issues that have been dealt with 

du ring the FCe or NOAA licensing processl38• 

About the FCC Iicensing authority, sorne cornments of the Senate Committee 

on Commerce, Science and Transportation are worth noting: "Tlre Commillee 

recogllizes that tlze Orders and Autlrorizatious of tlze FCC are the official cenifica/ion 

for tlze laullc/z of a communicatiolls satellite. ThereJore, no separale documelltatioll or 

( certification by tlze Secretary of Transportation will be required. III order 10 address the 

procedura/ time lag t"at may occur betweell tlze FCC's open meeting ill wlzich tlze 

actual autlzorizalÏoll is wrillell and released, the commillee recogllizes thm the press 

re/ease or otlrer public notice of Co.mnissioll actiol! is sufficielltllotificatioll "zut the 

communications satellite ill question Izas met ail regulatiolls of Federal law t/zat re/ate 

to tlze /awzeh of a payload. III lIotifying DOT of tlze FCC's awhorlzatioll ta laWlch li 

communications satellite, tlze Commillee Iloles tlzat the Irmzsmillal of tlze aut/wriza/ioll 

la lmmclz by tlze FCC is appropriate. The bill reporled "cre is ùlIellded 10 millimize tlze 

burdell ail agellcies, suclz as FCC, DOT, and ail t/wse lawlclzùlg payloads. The 

138 S3 Fed Reg 11009. 
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Commiltee, therefore, directs DOT to implemem the regulatiollS witlr tMs goal ill 

milldlll39• 

2) TIle proposed payload is Ilot subjeet to existillc payload reg"lati(J".~ 

In such cases, encomp~ssing non-regulated domestic payloads and ail fnreign 

payloads, the Office will have to initiate a review for the proposed payloads. The 

Office takes its authority on that matter from the Commercial Spacc Laullrh Act 

itself. Indeed in its Section 6 (b) (2)1"0: Il If 110 payload licellse, (/lIIllOrizlItÎo", or 

pennit is required by ally Federal law, the Secrelmy may rake SUell actiolllllulertllis Act 

as the Secretary deems lIecessary to pre vent tlze lmillelz of a pay/o(/d hy a Iwlder of li 

lawlch lieellSe wzder tlris Act if tlle Seeretmy delermilles tlzm tlze faillie" of .Well 

pay/oad would jeopardize tlze public hea/tlz alld saJely, saJely of properly, or tll/y 

Ilallonal security interest or foreigll poNcy illlereSI of tlze United Stales". This has hecn 

provided fm in the regulations under 14 CFR 411.7. Two points arc worth noting 

here. Firstly, it is possible for payload operators or owners to ê..'sk the OCST tn make 

the payload determination in advance of the request for liccm.e or re<jllcst lor 

mission approvaJ. This is quite 10gica1. The payload is the central clement 01 the 

whole mission. Consequently, before entering the launch licen~e proccss, it J!\ 

important to know whether the proposed payload can be launchcd. SCCOJ1dly, as far 

as payloads are concerned, the OCST made a first step towards some kind of 

139 Sena te Report 98-656, 98th Cong, 2d Scss (1984), 98 Stat 5334, p Hl. 

140 49 USC App 2605. 
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generic Jicense or standard Jicense. Thus, the OCS1' states141 that " Subsequellt 

reviews of paylomis wuh;,z the sarne eategory shall be cOlZsidered 011 a routille basis a1ld 

shall focus 011 lJew or distinctive elements of the specifie payload to be laLlIIclled". 

The information required by OCST From the applicant, in arder to 

initiate payJoad determination, are the fo))owing: 

- An assessment of safety issues anticipated ..... y the appJicant 

- A statement of the nl1mbe~ of missions planned for payJoads of the same or similar 

design 

- A description of the design and construction plans of the payJoad 

- A description and definition of the proposed orbit, including altitude and 

inclination. 

As is menfioned in the annex to the regulations, as weIl as in the regulations 

themselvesl42, this Iist of required information is not exhaustive. Thus the Office 

might require additional information from the applicant according to the case. 

Applicants can also ask the Office to provide them with an up-to-date Iist of 

required information. 

d) Commellts on Pavload~ 

Quite q f.:.w comments have been received by the OCST about its regulations 

w 14 CFR 411.7. 

142 14 CFR 411.9. 53 Fed Reg 11016. 
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with rt:spect to payloads questions. 

One of the comments was that the OCST had authority to weigh national 

security and foreign policy interests only as far as the launch is concerned, and not 

with respect to the operation of the payload in orbit. The commentator rclieù on tlh! 

language of the Act that did not give express authority to the Secrctary 01 

Transportation with respect to the latter. The Office did not agree with this 

interpretation of the Act and stated that it would consider ail mattcrs related to the 

launch143• In fact, this is the only possible answer to that comment. Indeed, li one 

denies the OCST the authority over the operation of payload in orbi t, the wholc 

purpose of the regulations is challenged. Of course, the regulatkms Clim at helping 

the space launch industry, but it is also, and probahly more, ta pfCJtect the intcrests 

of the United States where its liability might be engaged. Con'ieqdently the 

operation of a payload in orbit is obviously in the sphere of authority of the OCST. 

Indeed, it may interfere with activities of other States, cause damage tn othcr 

spacecraft, pursue aims that are in contradiction with international law and lIpacr 

law in particular. AH of these can put the United States in lIuch a situation that it 

will be answerable for damages. Thus, it is quite obvious that whcre the Ilélhlhty 01 

the United States is in question. the OCST would not let private cnterpri.,e~ opcnlle 

any kind of payload without any control. 

Sorne other comments were related ta the concern that the revicw of cach 

payload might be too cumbersome in routine launches, especially for paylClilds that 

143 51 Fed Reg 6871. 
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consist of components used to support ongoing activities in space. The Office 

reminded the commentators that one of its efforts wouJd go to facilitate the launch 

process and that "Mission review will not interfere with routine space activities which 

do not adversely affect the national interests specified in the Act"144. 

The House Cornrnittee on Science and TechnoJogy also addressed sorne 

comments to the OCST. One of them can be anaJyzed here, though it refers to the 

definition of the terrn "payload". The Committee saw in tht! definition of payload as 

"abjects" a possibility that this could c-eate difficulties in the event of rnanned launch 

activities. The OCST considers that the~e activities would be in its sphere of é1ctivity. 

Indeed the Act does not restrict the expression "Iaunch of a launch vehicle" to 

unmanned launches"l~S. 

(1) AllvaI,ced Mission Revitw 

In the same manner aS for safety review, the regulations provide for an 

opportunity to apply for mission approval independently of safety review and of a 

ImUlch Jicense request. Sirnilarly, payload deterrninations may be required in advance 

and independently of any other part of the launch license processl46• Mission 

approval and payload determinations made in advance will be made part of the 

144 51 Fed Reg 6871. 

14S 53 Fcd Reg 11006. 

146 14 CFR 415.23. 53 Fed Reg 10018. 

• , 
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licensing recordt4'. 

Sl ISSUANCE OF THE LlCENSE 

O~ce reviews have been conducted, the Office will give safety and mission 

approva)s and issue the Jicense if it determines "that the applieant has, and will 

continue to have, the ability to comply with ail requirements for a Iiecnsc, incJmling 

the ability to conduet safe launch or launch site operations"148• 

The license issued by OCST is not a "blank" license. ft is slIhject tu il 1111111hcr 

of conditions determined by the OCSTt49. Under the OCST regulations'~o the 

Iicense will contain the following elements: 

- Specification of the activities authorized by the Iicense 

- Name of each person responsible under the license for the conduet of thc~c 

activities 

- Period of time during which the Iicense is valid 

- "Sm:h other terms and conditions as may be required to prote ct pllhlic salety, the 

safety of property, and national security and foreign poliey intcre!.ts nI' the United 

147 14 CFR 415.25. 53 Fed Reg 11018. 

148 14 CFR 413.13.53 Fed Reg 11017. 

149 This opportunity LO set conditions is given to the OCST hy the CommercIal 
Space Launch Act Section 9 (h) which provides : " The Secretary shall includc 
in such liccnsc such conditions as may he ncccs~ary 10 cm.urc complwncc wllh 
this Act, ... ". 49 use 2608. 

ISO 14 CFR 413.15, 415.9. 
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States". The reguJations provide for the standard conditions that can be imposed by 

OCST. The main possible conditions are the following: 

• Secure the minimum amount of third-parly liability insurance specified by 

the Department151• 

• Adhere strictly to specified range safety regulations and procedures. 

• Comply with requirements concerning pre--launch record keeping and 

notifications, including those pertaining to Federal airspace restrictions and 

military tracking operations. 

• Comply with Federal inspection verification and enforcement requirements. 

As the regu]ations provide152, "Standard conditions in Iicenses include requirements 

for the Jicensee to do the following ... ". This implies that the above Iist of conditions 

is not exhaustive. The OCST may include other conditions that each case may 

require. 

Finally the license is issued on the basis of the information provided to OCST 

by the applicant. Consequently, the Iicense has a meaning only insofar as there i~ no 

change in sorne elements of the mission. It is not for the OCST to verify thnt the 

information given is always acc:urate. The applicant himself is responsible for 

constant]y !lroviding OCST with complete and accmate information. If this 

information is no longer accurate or if a very important change occurs that would 

influence the decision of the OCST, the applicant is responsible for giving the OCST 

151 See Chapter :> dcaling wilh matlcrs of insurancc. 

152 14 CFR 415.9. 53 Fed Reg 11018. 
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l corrected information, as promptly as possible\S3. 

6) AFfER ISSUANCE OF THE LlCENSE 

a) Monitori", ofl;cem;etl acI;v;tie.'t 

Once the OCST has issued a Iicen~e, it may wish ta verify that the conditions 

set forth in the Iicense are complied with and that the Iicensee conducts its activities 

as planned. 

The Commercial Space Launch Act itself gives this authority tn the Secrctary 

of Transportation l54• The OCST, which has been delegated this Hutilority, issucd 

regulations carrying out this provision. Sorne comments have becn reccivetl hy the 

OCST with respect ta this monitoring. This necds not be developcd here, ~inœ we 

have mentioned it previauslyJ55. 

* Persons allowed to monitor llctivities of the Itcensee 

Three categories of persans can carry out the authority given tn the OCST: 

- Federal Officers 

- Employees authorized by the Director of OCST 

- ather individuals authorized by the Directnr of OCST. 

153 14 CFR 413.19. 53 Fed Reg 11017. 

15, CSL/\ct Section 14. 49 USC 2613. 
" 

IS5 Sec Chapter 2 C) 1). 

" 

l 
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• Locations 

Both the Actl56 and the regulations157 enurnerate the places where the 

Office can exercise its monitoring authority. The reguJations use the expression 

"."including launch sites ... ", The word "including" seems to mean that the list of 

locations set forth in the regulations rnight not be exhaustive, leaving room to the 

appreciation of the Office. However, the language of the Act is more restrictive by 

using lia tll 158. Authority has to be given to the Act, and, consequently, th~ exact 

interpretation is that the Iist of locations provided for in the Act Hnù in the 

regulations is exhaustive. 

The locations where the OCST rnay monitor the activities of the Iicensee are 

the foJlowing: 

- any launch site used by the licensee 

- any production facility or assembly site used bya contractor of the Iicensee, 

or the licensee himself in the production or assembly of a launch 

vehicJe 

- at any site whcre the payload is integrated with a launch vehicle. 

• Conduct of the monitoring 

The OCST is given quite wide authority on that matter. Under the Act and 

156 Section 14 (a) (1). 49 use 2613. 

157 14 CFR 405.1. 53 Fcd Reg 11 014. 

158 Section 14 (a) (1): "la allow the Secretary la place Federal oflicers ... at any 
launch sile ...• at an)' production facility .... or at any sile whcrc a payload ie; 
inlegrated ... " 
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the regulations, there are tWQ reasons why the OCST may monitor the actlvitics of 

the licensee: 

- to determine that the licensee complies with the terms and conditions of the 

license issued ta him 

- to carry out the Director's responsibilities pertaining to payload~ for which no 

Federallicense, authorization, or permit is required. These .lie the payloilds which 

are not licensed by FCC or NOAA, but by OCST itself. 

The monitoring can be conducted "ut such lime and to slich extcnt ilS the 

Director considers reasonable and necessary"IS9. This It:!Hves roOI1l to the 

appreciation of the OCST to a large extent. 

The dut Y of the licensee is to allow the persons sent by OCST on the location 

and cooperate with them. 

While commenting on the regulations, the OCST cmplwsized that 

"Monitoring will be conducted in the Jeast intrusive manner po~s,ble and oilly lm Ihl' 

purpose of determining whether such activitlcs conform 10 ;Jpplll'é1hlc 

requirements"l60• 

b) Modification, re).'ocaliml, ,'iIIspensiml of Iicense.\'. Emergencv ortler,\'. 

• Modification 

159 14 CFR 405.1. 53 Fed Reg 11014. 

160 53 Fed Reg 11008. 
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Mter the Jicense has been issued, h might happen that sorne changes are 

brought to the Jaunch mission, that obviOl.JS)y modify the terms of the Iicense. In that 

case the Iicensee may app)y to the OCST to modify the Iicense. The OCST may also 

modify the Jicense upon it own initiativel61• Applications for modifications follow 

the same ru les that application for the initial license l62• Modification of the license 

is not merely the consequence of the non compliance of the Iicensee with any 

regulations or conditions, but it would occur in cases su ch as changes hrollght by the 

licensee to its operatIOns. 

• Suspension and revocmioll of license 

These two measures are different from the modification procedure in the 

sense that they appear as a sanction. Suspension or revocation may occlir in five 

types of situations: 

- the licensee did not comply with any requirement of the Act 

- the licensee did not comply with any regulation issued under the Act 

- the Iicensee did not cornply with the terrns and cunditions of the license issued 

- the Iicensee dld not cornply with any other applicable requirement 

- public health and safety, the saf~ty of property or any national security or foreign 

policy interest of the United States so requires l63• 

• Tirne considerations wirlz respect 10 modificatioll, suspellsion or revocalioll or licellses 

161 CSLAct Section la (h). 49 use 2609.14 CFR 405.3 (a) 53 Fed Reg 11014. 

162 id. 

163 14 CFR 405.3.53 Fed Reg 11015. 
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The principlel64 is that modifications, suspension or revacation take elfeet 

immediately and remain in effect as long as the administrcltive review i~ going 

onl65• The Office has a dut Y to notify the lic"nsee immediately of any IlIldlllg and 

action with respect to modification, suspension or revocation of the Ilcense lM• In 

its report, the Senate Committee on Commerce, Science a.'1d 'l'ransportati('I1 

emphasized: "The Committee recognizes that the immediate implcmemntion (lI such 

an arder might place a licensee at a financial disadvantage, which in SOI11C eases III li Y 

be unwarranted, inappropriate, or detrimental ta the licensee. Therelorc, the 

Committee expects the Secretary to take into consideration, berme rende ring such 

an arder, the nature and severity of any infraction or noncompliance re Iéltlve tn the 

act, the license, or applicable regulation. If the infraction or nonc'Jmpllélnce is minor, 

and if the licen~c;e "an correct the infraction ar noncompliance witllln a rcasonahlc 

period of time after notification by the Secretary of the II1fractlon or Ilollcompllanre, 

the Committee would expect the Secretary to delay the order ta suspend, revoke, 

or modify. In this case, this "grace" period would allow the licensec éI rea~()nablc 

period of lime to correct the infraction or nancompliance so that the IJcen~cc will 

not be needlessly disadvantaged by such an order' .u? 

* Emergellcy orders 

164 14 CFR 405.3 (c). 53 Fed Reg 11015. 

165 On administrative rcvlcw sec furlhcr 9) 

166 14 CFR 405.3 (d). 53 Fed Reg 11015. 

167 Senale RepOrL No 98-656, 98th Cang, 2d Scss (1984), 98 Stat 5334, p13, 
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Emergency powers are given to the OCSTl68, They are limited to one type 

of situation: the OCST may use those emergency powers in case the Jaunch or 

operation of a launch site is detrimental to public health and safety, safety of 

property, or any national security or foreign pohcy interest of the United States. This 

is furthermore restricted by the provision that even in that case, the OCST céln 

exercise its authority onJy if the de triment cannot be eliminated effectively through 

the exercise of other authority of the Office. If such a situation occurs, the Office 

"may immediateJy terminate, prohibit or suspend a licensed launch or launch site 

operation", Sorne concern was expressed about these powers given to the OCST, 

especially because, as we have seen previously, the criteria upon which the 

intervention of the OCST is b&sed is vague. The Commercial Space Transportation 

Advisory Committee caned the attention of the OCST on that question. The OCST 

emphasized that" it vicws the exercise of this authority as an extraordinary mensure 

to be relied upon in truly emergency cireumstances"169. 

Under the CSLAct, such termination, prohibition or suspension takes effect 

immediately and remains in effeet as long as the administrative review is going 

168 CSLAct Section 11. 49 use 2610. 14 CFR 405.5. 53 Fed Reg 11015. 

16\1 53 Fed Reg 11008. 

170 CSLAct Section 11 49 USC 2610. 



117 

c) Penalties 

Under the CSLActt71
, are unJawful: the violation of any requirement of the 

Act, of a regulation issued under the Act, or of any terrn, condition or restriction of 

a license. 

Acts of non compliance with these rules are sanctioned by a civil penalty17Z 

of not more that $100,000 for each violation. A violation continllcd for few days 

constitutes, each day, a separate violation. 

The OCST has authority to compromise, modify or remit penalties. The 

OCST is also given sorne judicial powers for the purpose of condllcting hcarings 

related ta these violations. 

d) Enforceme"t 

Section 17 of the CSLAct gives the Secretary of Transportation (delegated 

to the OCST) the authority ta enforce the Act. In order ta exercise this authority, 

the Act gives the Secretary extended powers: 

tI(l) make investigations and inquiries, and administer to or take from any perso/1 

an oath, affirmation, or affidavit, concerning any matter relating to enforcemcnt of 

this Act; and (2) pursuant to any lawful process - (A) enter at any reasonahlc time 

171 CSLAct Section 18.49 USC 2617. 

172 14 CFR 405.7.53 Fed Reg 11015. 
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at any launch site, production facility, or assembly site of a launch vehicIe, or any 

site where a payload is integrated with a launch vehicle, for the purpose of 

inspectîng any abject which is subject ta this Act and any records or reports required 

by the Secretary to be made or kept under this Act; and (B) seize aJiy such ohject, 

record or report where there is probahle cause to believe that such abject, record, 

or report was used, is being used, or is likely ta be used in violation of this Act.11 

7) Regi.'.tratinn reglliremellt.'1 

A new regulation was added ta the Final Rule with respect ta registra tian of 

space objects in arder ta take into nt::count compliance with the Registration 

Convention (Art IV)173. This provision reminds licensees that they are responsihle 

for the registration of the space abjects launched into outer space174• The Office 

requîres each 1icensee ta provide it, within 30 days of the launch, certain information 

related ta the space abject launched17S. 

173 14 CFR 415.10. 53 Fed Reg 11018. 

174 Howevcr, the provision recalls that licensces are not responsiblc for the 
registration of spacc objects owncd by a forcign entity, these payloads being 
registered under the rcsponsibility of that foreign entity. Indccd, the 
registration system is based on the notion of nationality of spacccnll't. Each 
spacccraft has the nationality of the country on whosc regislry it is enlercd. 
Com.equently a forcign payload must be rcgistered on the registry of the 
relevant country. N ationality of spacecraft docs not depend on the nationality 
o[ the launching entity. 

175 The information to he provided to OCST is as follows: 
• International dcsignator of the spacc objectes) 
. Date and location of the launch 
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8) Environmental matters 

The Office is required to consider the environmental impacts of Iicensing 

commercial launch activities and sorne information with respect tn environmental 

consequences of launch operations must be provided by applicants to the OCST176. 

9) Procedures 

a) ConfidentiaJity 

Both the Actt77 and the regulations178 provide for treatment of 

confidential data. The persan or agency furnishing data or information can designilte 

them, or sorne of them, as confidential. A precise procedure has to he fo!lowcù to 

designate these data as confidential. Once this procedure has hecn follllwcd, slich 

information wH! not be disclosed. Information which qualify for exemption lIndcr 

section 552 (h) (4) of title 5, United States Code, will not he discloscd eithcr. 

- Basic programmcd orbital pararnctcrs including 
• Nodal pcriod 
• Inclination 
• Apogee 
• General function of the spa cc object. 

176 14 CFR 415.31 and 415.33.53 Fed Reg 11018. 

177 CSLAct Section 9 (c). 49 use 2608. 

178 14 CFR 413.7. 53 Fed Reg 11016. 
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However, such information can he disclosed if the Director of the OCST determines 

that the withholding of such data or information is contrary to the public or national 

interest. 

bl Administrative review 

The Commercial Space Launch Act gives an opportunity for a hearing to 

applicants who wish reconsideration of a decision made by the Office 179. ln case 

of the issuance of a license, the applicant may challenge the decision of the Office 

not to issue the Iicense, or the conditions that the Office has attached ta the Jicense. 

If the Office makes a decision to modify, suspend or revoke é. license, slIch él 

( decision may also be challenged by the applicant. Su ch is also the case of emergency 

orders. If a payload owner or operator has been denied the launch of the payload, 

he can also challenge the decision of the Office. Finally, civil penahies Olay also be 

subject to administrative reviewl80• 

The hearings are presided by an administrative law judge lRI and the 

regu]ations set forth the procedure ta be followed l82• The administrative law judge 

will issue fi recommended decision which shaH be ieviewed by the Director of the 

179 CSLAct Section 12. 49 USC 2611. 

1110 14 CFR 406.1. 53 Fcd Reg 11015. 

181 id. 

182 14 CFR 406.3. 53 Fed Reg 11015. 
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OCST who will make the final decisionl83• 

Under the Commercial Space Launch Act, final decisions shaH be subject to 

judicial review1B4• 

c) Petitions and rulemakin" 

Those matters being very procedura), they will be den!t with mther hriclly. 

Two types of petitions may be addressed to the Director of the OCST: 

• Petitions requiring the Director ta waive a requiremeflt of Fedentl Law 

applicable ta commercial launch services185• These petitions ask the Dircctor for 

an individual decision. The Directar will grant the waiver if it is in the public intcrcst 

and will not jeopardize public health and safety, the safety of property, or élny 

national security interest of the 'United Statesl86• Otherwise the Dircctor will dcny 

the petition for waiver . 

• Petitions of a more general nature, having impact on the reglliation~. Thesc 

can be petitions to issue, amend or repeal a regulation, or tn climilléltc as a 

requirement for a license any requirement of Federal LïW applicable to col1ll11cn:ial 

183 14 CFR 406.5. 53 Fed Reg 11015. 

184 CSLAct Seclion 12 (b). 49 use 2611. 

18S 14 CFR 404.3 (a). 53 Fed Reg 11014. 

186 14 CFR 404.5 (b). 53 Fed Reg 11014. 
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launch activities187• In these cases, if the Director considers that the petition is 

justified, he will initiate the rulemaking proeess (otherwise, he will deny the 

petition)l88. Rulemaking procedures are provided for in 14 CFR Part 404 Subpart 

B189. 

10) Export COlltrols 

Prior to the enactment of the Commercial Spaee Launch Act 1984, the 

launch of a spa ce launeh vehicle was considered as an export subject to the IT AR 

requirements. The ITAR (International Traffie in Arms Regulations) procedure is 

handled by the Department of State and designed ta address the foreign po1icy and 

national security concerns oê US arma ment sales. 1 t was not designed ta coyer the 

Iicensing of commercial space launch vehicles. But the Federal Government lacked 

specifie authority with respect to those launches. Consequently, the IT AR was él 

substitute190• As J.Dorn, Director of the OCST explained during the Senate 

187 14 CFR 404.3 (a). 53 Fed Reg 11014. 

188 14 CFR 404.5 (b). 53 Fed Reg 11014. 

189 53 Fed Reg 11014. 

190 Senatc Report 98-656, 98th Cong, 2d Sess (1984),98 Stal 5334, at 17-18. 
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Hearings191: " 71re basic awllOrity for approvillg Imtllchcs, for liCCIlSill,~ plivate .'il'Clor 

operations, continues to be tlze autlwrity COlltailled illthe Ïlztematiollalt/affic ami arms 

regulations, whiclrlras beell delegated hy the Presidelllto the Depor/ment of SUlIe. AI/(/, 

as you know, this pro vides for the oversight of tire Înlcmatiol/all1lwlùiol/s fi a cie. 71/c 

applicatioll of these par/icu/ar regu/atiollS, Irowever, lUIS required (1 SOl1lcll'lwteXf1l1l1Sil'C 

illterpretation of tire Jaw alld has resu/led ;,Z Ihe desigllatio/l of /Clllllch l'ehic/cs or 

payloads as exports. We helieve liraI it ;s more appropria te tllal (/ specific (J/Ji'm/1011 he' 

licellsed ullder specifie a utll orit y grall/ed 10 DOT, rallzer Ihllll relyillg 01/ lIlI/ho,.,IY thal 

beJollgs to anotlrer deparlmellf and whicll desigllates a /lIwlch "cilicie as {/II (').]JO/I. ft 

is our view, tlratthis expallsive ill1erpretatioll of ITAR cou/d crea/e prohlcms cJOWI/ Ihe 

road". 

The Senate Committee on Commerce, Science and Transportation siated in ilS 

report: "It is tlze Comm;l1ee's illlent Illal Ihe Commercial Space LlIltl/cll Ac/ he Ihe 

exclusive aUllzorily for Ihe Iicellsillg al commercial spllce /mll/cll vehic/e.\ Il l''l. 

Indeed, the Commercial Space Launch Act, in its Section 21 (b )1"\ providcd 

that Il A Jaunch vellicle or a pay/oad shall Ilot, hy reaso" of Ihe lalll/chil/g of .\lIcl! 

vehicle or pay/oad, he eOllsidered ail export (or pllrposes o(allV laH' cOIl/rolli//(: expO//.\'''. 

In compliance with the provisions of the CSLAct, the Dcpartmellt of Statc 

191 Hearing beforc the Suhcomm on Scicnce, Technology and Spacc (lf the 
Comm on Commerce, Scicnce and Transportation, 98th Cong, Isl Sc!'t~. 
(1984), al 24. 

192 Sena le Report 98-656, 98th Cong, 2d Sess (1984),98 Slal 5334, al IH. 

193 49 use 2620. 
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regulations were amended. The definition of lIexponll now provides that Il As of tlze 

effective date of the Commercial Spare Lawzclz Act, a lawzclz ve!zicle or p{lyload shall 

Ilot, by reasoll of tlze lawzclling of suclz velzic/e, be cOllsidered an ex porI for pwposes 

of titis subclzapter'194. Howcver, the Department of Commerce has also sorne 

authority on exports of certain commodities intended for commercial space 

applications and which have a dual use (military/commercial), under the Department 

of Commerce Export Administration Regulations (EAR)19S. These regulatiol1s do 

not give a definition of lIexportll, thus leaving sorne doubt on whether Immch of CI 

launch vehicle or payload would be considered as lIexporlll by the DOC and subject 

ta license. However, it seems that su ch should not be the case. Indeed, the CSL:\ct 

uses the expression Il /tIr the pllrpose of ally laK' clmtro/lillg exporl.\,II. Thus, il can be 

cancluded that the launch of a launch vehicle will not be considered an export either 

for DOS or for DOC reguJations. Il ... the scope of Section 21(b) of the Comme.rcial 

Space Launch Act is sufficiently broad to preclude the application of con trois unùer 

the EAR as weil as under the ITAR"I96. 

194 22 CFR Ch l.Subchapter M.Part 120.10. Il is important ta note Ihat wc are 
dealing here only with the launch regulatians. If the launch vchicle or the 
paylaad were ta be transportcd ta a foreign country ta he launchcd, a licensc 
would he requircd, as il would he an expart. Indeed, those two articles would 
fall undcr the export regulations. 22 CFR Ch 1. Subchapter M. Munition List 
and Part 120.1 o. 

195 15 CFR Parts 770-799. 

196 G.H.Rcynolds & R.P.Merges, Ollter Space, PlVblems of Law and PoUcy 
(Boulder, Westvicw Press Inc, 1989), 245. 
On export contraIs see also: A.Dula, "Export Controls Affccting Spacc 
Operations" (1986) No 4 JOll/nal of Air Law & Commerce, 927-950 
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CHAPfER 3. ISSUES OF UABIU1Y AND INSURANCE 

"l believe that space in tl,e twenty firsl celltllry will prohably he 

what aviation, electrollics, a"d computers were togelher in lhi.\' 

century ... It is tl,e next evolut;ollary !lIep for IIumallily". 

Peler E.Glaser. 

Vice President, Arthur D.Little, IIIc. 
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While the rules related ta the licensing procedures had been cornpleted and 

adjusted, such was not the case for the provisions related to liability and insurance. 

The Commercial Space Launch Act contained rather vague provisions, which turned 

out ta be detrirnental ta the priva te launch industry. Thus, in 1988, the Act was 

amended with respect ta the question of Iiability and insu rance. This chapter will 

study the evolutio11 of those rules from the Commercial Space Launch Act 1984 to 

tht: arncndments of 1988. 

A.- LIABILITV AND INSURANCE UNDER THE COMMERCIAL SPACE 

LAUNCHACf 

Before 1984, and with the exception of SSI and Starstruck, launch vehicJe 

were procured by the government. ''Almost bzvariably, the govemmellt coll/raclor was 

obliged 10 procure Iiability ùzsurallce for which il was reimbursed for (Ize ponioll 

allocable to the cOll/ract of the reasollable cos of insurallce. Moreover, tlze Govemmelll 

agreed 10 compensa le the colUrac/or for Iiability 10 (Izird parties for personal injwy or 

damage 10 pro pert y for Ihose risks not covered by lia b ilit y inswollce"l. Most aerospace 

companies on the market of launch services never had ta bear the risks arising out 

1 P.D.Nesgos, "Managing Liability Risks in US Commercial Space 
Transportation", paper presented at Assicurazioni Gencrali, Firth 
International Conference on Space insurance, Rome, March 1987. 
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of the launch. They were contractors of the Government and any Iiability arising out 

of a launch was indemnified by the Government2. With tue advc nt of the 

Commercial Space Launch Act,this situation changed dramatically. Flrst of ail, the 

private companies would be on their own, and not Government contn:~tors uny 

longer. Second, these companies would use Go ... ernment launch facilities to nperate 

their launches3• This situation created a new scheme with respect to liability and 

insurance. The Commercial Space Launch Act translated this change in it~ 

provisions. 

1) PROVISIONS OF THE COMMERCIAL SPACE LAUNCH ACf 

As originally passed, the Commercial Space Launch Act provided for two 

insurance requirements. The first requirement was related to the use of Government 

launch facilities by private enterprise. Indeed, while using tliose facihties, the launeh 

oremtors may cause damage to them, particularly damage con~eqllential to a Iiluilch 

failure. Thus, incJuded in the provisions on the use of Government property, I~ the 

following: Il The Secretary [authority delegated to the OCST] may e!-.tabli~h 

requirements for liability insurance, hold harmless agreements, pronf of t'manCÎal 

responsibility, and such other assuranr.es as muy be needed 10 prote et the United 

2 P.D.Nesgos, "Recent Dcvcloprnents in Risk Allocation of Concern 10 the US 
Commercial Launch Indust!)' and the Insurancc Cornmunily", A!-.slcurazionl 
Generali, Firth International Conference on Spacc Insurance, Rome, March 
2-3, 1989. 

3 See furthcr 3). 
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States and its :J~encies and personnel from Jiability, 101;~, or in jury as a result of a 

launch or on~ration of a launch site involving Government facilities or personnel"4 

The se.:ond requirement was related to another concern of the United States: th~ 

possibility th"t its international liability is involved. Inàeed, the whole legislation is 

based on the will of the United States ta make sure that in ail situations, its 

international obligations are complied with. However, if the United States is 

answered by another State for damages, it would, by recursory action, ask that 

money back to the company which caused the damage. Thus, the United States wish 

to ensure that the company obtained an appropria te insurance coverage. The 

Commercial Spélce Launch Act thus provides that "Each person who launches a 

launch vehicle or opera tes a launch site under a Iicense issued or transfèrred under 

this Act shaH have in effect liability insurance at least in such amount as is 

considered by the Secretary ta be necessary for such launch or operation, 

considering the international ob1igations of the United States. The Secretary shall 

prescribe su ch amount after consultation with the Attorney General and other 

appropriate agencies"S• 

2) OCST PROPOSED RULES AND LICENSING REGULATIONS 

On May 7, 1985, the OCST issued Proposed Rules to carry out the provisions 

4 eSLAct 49 use 2624. Section 15 c). 

S eSLAct Section 16.49 use 2615. 
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of the Act6• 

These mtes recalled the two reasons why insurance is needed. They recalled 

the need for insurance ta indemnify the United States in case of damage caused to 

Government launch facilities used by the launch operator. It also recalls the 

provisions of Section 16 of the CSLAct. For this latter case, howevcr, the OCST 

interpreted the provisions of the Act in an extensive manner. Section 16 seems tu 

deal with liability of the United States at the international level. The OCST 

considers that "Domestically, tire Govemmelll may also bc hcld fiable to plil'ote partics 

for damage caused by tlze lawrclring of pnvate sp(U;e velzic/cs and pay/ouds [rom the 

national rallges ... bcc,7llse of tlze operatiollal mie tlrat the Govemmclll pllly.\ il/ these 

[mlllch "s. For tlzesc rcaSOIlS, DOT believcs that Ihe illsurmrce rcqllired wu/cr Sectioll 1 () 

also sllOuld cover tlzcse daims"'. Consequently, the launch operator would have to 

obtain an insu rance cave ring: 

- the indemnification of the US Government for damage caused to Ihe lallllch 

facilities 

- the indemnification of the US Government in case it has been held Jiahle 

ta private parties as operator of the launch faciIities 

- the indemnification of the US Government in case it has been held liahle 

ta third States for damage caused ta them by the space activities of its nationals. 

In this same comment, the OCST added that reqlliring third-party liability 

6 50 Fed Reg 19280. 

7 50 Fea Reg 19280. 
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insu rance has other advantages: 

- it protects the public because there is an assurance that funds are available 

ta compensate the damage and because it encourages the industry to operate 

safely with a view to obtaining lawer insurance costs by reducing the risk 

through safer operations 

- it makes the public feel that their interests are protected, thus avoiding 

serious public opposition to this industry: " ... the assured availabilily of ftmds 

10 compellsale for loss is a sigllificalll element of public acceptabilily"8. 

The Act and regulations deal only with Iiability that might involve the United 

States Government. Liability for damage caused to parties participating in launch 

operations, or to their employees, agents or contractors is not dealt with, for il is a 

matter of agreement among the companies involved9
• 

Under thl.! proposed rules,the commercial launch services companies, 

opera tors of payloads and operators of commercial launch sites, are required to 

demonstrate financial responsibility for third-party liability to ensure that the United 

States' international obligations are properly met and to prote ct the public in case 

damage is done. No Iieense can be issued without this financial responsibility 

ensured by OCST. The burden is on the launch services provider to demonstrate 

that he obtained the appropriate insu rance. 

The OCST proposed two forms of acceptable evidenee of financial 

8 50 Fed Reg 19280. 

9 50 Fed Reg 19281. 
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responsibility: 

- Commercial insurance that would name the United States (as weil as the 

purchaser of the policy) as an insured party. 

- Purchase of a commercial surety bond narning the United States (as weil 

as the purchaser of the bond) as a bonded partylO. 

Under the CSLAct, the Secretary (authority delegated ta the OCST) is 10 

determine the level of financial responsibilityll. In the proposed rules, the OCST 

suggested two means to deterrnine this level of financial responsihility: 

- the OCST could require the purchase of the maximum ammm', of thinJ-

party Jiability insurance or bond available at reasonable n.tes. As far as Ihis means 

is concerned, the problem might be that il would deprive the small compallics of 

their cash because of the high insurance premiums they would have 10 pay. 

- the OCST could "do an analysis o. the risk posed by a launch anù set an 

appropriate financial responsibility level based on that analysis"J2. The problcm 

with that method is that in space transportation, there is often no prim launch 

experience to be used to determine the level of risk. 

10 A bond is a guarantee by an insurance or bonding company that, if the 
insured is required by a court ta pay for damages covcred by the bond, the 
insurance or bonding company will pay up to the limits of the bond. With 
insurance, the contract calls for the insurer ta pay most daim:;; with a bond, 
the iosured pays the daim and the bonding company (the suret y) stanùs rcady 
ta payonly in the cvent of a default by tne principal (the insured). Whcthcl 
one chooses a bond or insurancc depends on a number of factors, includmg 
level of premiums and financial strength of the principal 50 Fed Reg 1 ~2H 1. 

11 CSLAct Section 15 c) and Section 16. 49 use 2614 & 2615. 

12 50 Fed Reg 19281. 
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c FinalJy, the proposed ru les did not determine what would happen in case of 

a loss that exceeds the amount of insurance, and whether the Government would 

seek recovery of the additional amount from the party whose operations gave rise 

ta the 10ss. 

3) EXPENDABLE LAUNCH VEHICLE COMMERCIALIZATION AGREEM ENT 

This agreement was proposed by the Department of Defense on December 

22, 1986. Before going further on the provisions of this agreement, particularly with 

respect ta lia bili t y and insurance, it is necessary to analyze briefly the provisions of 

( the Commercial Space Launch Act related ta the use of Government lélllnch 

facilities by priva te launch opera tors. 

The Commercial Space Launch Act provides for the use of Government 

property in its Section 1513• Section 15 directs the Secretary of Transportation ta 

facilitate the acquisition (by lease, sale, transaction in lieu of sale or otherwise) of 

excess Government :aunch property and launch services not otherwise needed for 

pubJic use. It is under this provision that the three major ELV's companies, 

McDonnell Douglas Astronalltics co., General Dynamics Space Systems Division and 

Martin Marietta Commercial Titan Systems, have been transferred the Iicense to 

market commercially the vehicles they developed and manufactured under 

( 13 49 use 2614. 
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Government contract, respectively Delta, Atlas/Centaur and Titan14• These 

provisions also al10w the use of Government launch facilities hy priva te companies. 

Indeed, no priva te launch sites are in operation, as we have stressed earlier. 

Moreover, the Air Force and NASA have a long and valuable experience of the 

launch sites operations. Consequently, sorne private cornpanies expressed their 

interest in using Governrnent launch facilities. The Government facilities susceptible 

to be used by priva te companies are the following: 

- For the heavy launchers such as Delta, Atlas and Titan: 

• Cape Canaveral, Florida (NASNAir Force) 

• Vandenberg Air Force Base, California 

- For the small capacity launchers 

• Cape Canaveral 

• Vandenberg 

• Wallops Island, Virginia (NASA). Sounding rockets, small orbital vehicles. 

• Barking Sands, Hawaï. Sounding rockets. 

• Eglin Air Force Base, Florida. Sounding rockets. 

• Greenriver, Utah. Sounding rockets. 

• Kwajalein, Marshall Islands. Sounding rockets. 

• Tonapah, Nevada. Sounding rockets. 

• White Sands, New Mexico. Sounding rockets. 

14 E.J.Steptoe, "Regulation of Priva te Commercial Spacc Transportation by the 
United States Dcpartment of Transporta tion", (1985) 28 Col/of/llillm, 240-246, 
at 244; United States Department of Commerce, Spaœ COJ1lmcrœ. Ali 
Industry Assessment. DOC May 1988, at 8. 
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• Poker Flat Research Range, AJaska (University of AJaska). Sounding 

rockets.15 

The acquisition of Government property by private companies is subject to 

reimbursement of the Government. The pricing policy set forth in the Act is the 

following: 

• in case of sale or transaction in lieu of sale: the amount ta be paid by the company 

is determined by the appropriate agency, in consultation with the Secretary, and is 

to be equal to the fair market value. The Senate Committee on Commerce, Science 

and Transportation defined the "fair market value" as meaning "The value of the 

item(s) on the open market subject ta two constraints: 1) ail sales should guarantee 

a reasonable return ta the Federal Government, and 2) the Federal Government 

should provide no direct subsidies"16. 

- in case of other type of acquisition of launch property or Jaunch services, the priee 

is determined by the appropriate agency, in consultation wÎth the Secretary, in an 

amount equal to the direct costs incurred by the United States. The Committee 

explained that "In the case of launch property, direct costs include any specifie wear 

and tear or damage ta the launeh property of the launch site; whereas in the case 

of launch services, direct COStS are the salaries of US civilian and eontractor 

personnel applied in a manner consistent with Department of Defense Directive No 

IS Department of Commerce, Space Commerce. An lndustly Assessment. DOC 
May 1988 . 

16 Senate Report 98-656. 98 Stat.5334, p15. 

, 
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3200.11 issued April 18, 1984 - "Major Range and Test Fa ci lit y Base" "17. 

The Senate Committee emphasized that IINothing in this subsection is meant 

ta affect in any way the existing authority of any Federal agency ta establish and/or 

colle ct reimbursements for the lease, sale, transaction in lieu of sale, or otherwise, 

of launch property or launch services of the United States"18. This is how, 

exercising its own authority, the Department of Defense issued the Department of 

the Air Force Model Expendable Launch Vehicle Commercialization Agreement l9• 

This agreement provides for the conditions under which private compallics lI~e the 

Government launch facilities20. The agreement provides that ail Government 

property is ta be furnished "as it is" and the US Government does Ilot l11ake any 

warranty whatsoever concerning its property21. The agreement also contains 

practical provisions regarding the use of the ranges: safety and accident prevention, 

furnishing of launch data and disclosure of information, disputes, financial 

arrangements, termination of the agreement, status of the personnel. In élttélChl11cnt~, 

the agreement provides for goods and services ta be furnished by the Government. 

17 id. 

18 id. 

19 Department of the Air Force Model Expcndablc Launch Vehiclc 
Commercializalion Agreement, Revision One, Feb 12, 1988. 

20 For sorne details about the Model Launch Agreement, parliculary from a 
contrac.tual point of view, see: R.L.Kissick, "Commercial SpélCC Launch 
Contracts: Disputes and Remedies", (1989) 4 The JOLll1la/ of Law & 
Technology, 31-42. 

21 Agreement, Art IV,d. 
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The agreement also provided that the Government reserves the right ta preempt a 

launch from its facilities, and should not be held liable for any costs consecutive ta 

that preemption22• 

Apart from those provisions, the Agreement provided for the liability issues 

relating ta the use of Government facilities by private launch operators. The User 

(the launch operator who uses the Government facilities) is required to assume 

responsibility for aIl damage ta its own property23. As far as Government 

property24 is concerlied, the Agreement provides that the User assumes 

responsibility for the property of the US Government and its contraetors or 

subcontraetors, regardless of fault, to the extent of the maximum availahle insurance 

22 Agreement Art XIII. 

23 Agreement Art IV,c. 

~ This type of liability would be ca lied "second-party liability". "First party 
insurance covers losses incurred by the insured to ilS own property or 
personnel. For cxample, this kind of insurancc cavers the loss of a 
communications satellite by the satellite owner if il fails ta achieve orbit or it 
malfunctions. Il may also coyer resulting loss of profit or business interruption 
costs. Second-party insurance covers the policy holder for damage causeù tn 
a second, rclated party. For example, a launch service provider contracting 
with the US Air Force (the second-party) for use of Government launch 
facilitics and rclated range services would be liable for damag~ tn 
Government property caused by the launch vehicle. The launch service 
providcr cou Id all.o he liablc to ils customer, the satellite owncr, or to the 
satellite insurer through subrogation, jf the launch vehicle ma Ifunclions and 
dcstroys the satellite payload. Third-party lia hi lit y insurance proviùes 
protection from liabllity incurred by the insured as a result of harm or damage 
caused to unrc1ated third parties. This kind of "innocent victim" coverage 
would apply if, for examplc, a launch vehiclc, carrying several hundred tons 
of explosive propellants, malfunctions, anù ils consequent del\lruction at low 
altitude causes in jury or damage to a ncarhy communily". Unitcd SléllCS 
Department of Comrlcrcc, Spnce Commerce. An Indll.wy Assessment. May 
1988. 
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worldwide at reasonable cost, for any specifie launeh25. One exception is providcd 

ta that rule: the User would not be held responsible for damage caused hy the 

intentiona] miseonduct of the Government, its contraetors or subcontractors26• The 

User shaH also assume third-party liability that might result from a launch. The User 

shall also indemnify the Government, its contractors and suhcontractors, and the 

agents, servants, employees and military personnel of each of them, t'rom any third 

party liability. Those two latter types of liability are borne by the User regardlcss of 

fault and up ta the level of maximum available insurance27• The latter type of 

liability includes third party daims relating ta the production, marketing, lise of 

Government facilities and services, environ mental incidents and legal violatlons2ll• 

The Agreement defines the "Maximum élvailable insurance" as "the amount of 

insurance available in the world market at a reasonable premllllll and nn terms 

considered commercially reasonable for the risks involved to fllml the Uscr's 

responsibilities under this Agreement"29. This amollnt is to be detcrmined hy the 

US Government, with no opportunity ta appeal of that decisionlO. 

Above the maximum insurance, the Agreement provides that the User is 

25 Agreement, Art IV, c. 

26 id. 

27 Agreement Art IV, c, 3. 

28 Agreement Art IV. c. 

29 Agreement Art IV b, 3. 

30 Agreement Art IV, c, 4. 
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responsible for paying any cJaims in excess of that am ou nt, under US law (in 

particu]ar the Federal Torts Claim Act) and the Government has the right ta ask 

the User or any other party for damage in excess of the user's insurance31 • 

NASA has also elaborated an agreement for the use of its launch facilities. 

In 1987, an agreement was signed between NASA and General Dynamics for Private 

Sector Operation of Atlas/Centaur Expendable Launch Vehic1es. The provisions of 

that agreement are very similar to the provisions of the Air Force agreemcnt:\2. 

4) SITUATION OF PRIVATE LAUNCH OPERA TORS 

As a result of the Commercial Space Launch Act and the agreements the 

companies entered into with NASA or the Air Force, the situation of private launch 

opera tors was as follows. 

First of ail, as far as their own property was concerne d, they had ta assume 

the responsibility of any damage. 

Second, they had ta prote et the Government for ail damage that could occur 

to Governrnent property and personnel. 

Thirdt they had ta take insurance for damage caused to third-parties not 

involved in the launch. 

31 Agreement Art IV, Ct 3. 

32 United States Department of Commerce, Space COl11merce. An InduslIY 
Assessment, May 1988. The text of the NASNGeneral Dynamics Agreement 
has not been rclcased for public access. 
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As we have seen previously, the provisions of the Commercial Space Lmmch 

Act were rather vague. The Air Force and NASA agreementslJ imposed much 

more detailed conditions on the launch opera tors. "While the Sccre/w)' of 

Transportation was required by tlze Commercial Space Lawrcll Act to take acliolls la 

facilitale and encourage tlze sale or lease by the priva le seclor of excess Imll/cll propel'l)', 

the Govemmellt agencies "avillg respollsibilily over lawlclz sites ;mposed de/iii/cd 

Îlzsurallce requiremellts and broad obligations to illdem1zify Ille GOVC/'llI1lCII/ a/l(/ ilS 

colllrac/ors for losses arisillg [rom tire COIU/UCI of Immclz opcrat;oll.\"34. Thus, the 

vagueness of the provisions of the CSLAct gave the oppoitunity to those é1gencies 

to impose strict requirements on priva te launch opera tors. 

The insurance to be taken by the launch provider in ail tho~c cases was, of 

course, to be in an amount limited by the Secretary of Transportation. But ahovc 

that amount, the company was still liable urder the US applicahle law1~. This 

33 For developrncnls on the Air Force Agreement see: 
• P.D.Nesgos, "Managing Liability Risks in US Commercial Spacc 
Transportation", paper presented at A'isicurazioni Generali, Firth 
International Conference on Space Insurance, Rome, March 19H7. 
• K.G.Yelton, "Evolution, OrganizatJOn and Implementation 01 the 
Commercial Space Launch Act and Amendments of 1988", (198<)), 4 n,e 
Journal of Law & Tcdlllology, 117-137, at 132. 
• Department of Commerce, Space Commerce. An Indl/.\II)' AS.\c:.\.\IIll'IIf, May 
1988. 

34 P.D.Nesgos, "Recent Devclopments in Risk Allocation of Concern tn the US 
Commercial Launch Industry and the Insurancc Communily", A~~icUTali()nI 
Gencrali, Firth International Conrcrencc on Space lnsurance, Rome, Man.:h 
1989. 

35 For an analysis of the US law applicable to the liabihly of pnvate 
corporations for the conduCl oflaunch vehicle transportation, see: P.D.Nc~g()'\, 
"International and Domestic Law Applicahle to Commercial Launch Vehicle 
Transportation", (1984) 27 Colloqlliwn, 98-110, at 102 and ,1. 
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means that private launch operators were, under the CSLAct, subject ta unlimited 

liabiJity. 

B.a mE CONCERNS OF THE SPACE LAUNCH INDUSTRY 

The situation described above created sorne concern in the launch industry, 

particularly because of the very strict provisions of the Air Force Model Launch 

Agreement. The industry was not contesting the necessity of sorne protection 

provided by the launch operatar to cover damage caused to Governrnent pro pert y 

and third-parties. However, they discussed the farm and amount of that protection. 

ln this paragraph, we will give an overview of the main concerns expressed by the 

industry36. 

Unlimited linbility.- Of course, the major concern is the exposure of the 

companies to unlimited Iiability, big established companies as weil as start-uJ1 

companies. The risks in spa ce activities are Vt:ry high, not really in probability, but 

in arnount. For instance, in April 1986, a Titan 34D rocket exploded 700 feet ahove 

the launch pad where it was launched, at Vandenberg Air Force Base. Fortunately, 

no large structure of the rocket fell on the pad. But secondary explosions produced 

sorne segments which fell on the launch area and darnaged or totally destroyed sorne 

of the launch facilities. In fact, two launch sites were darnaged. The cost for the 

J6 See: P.D.Ncsgos, "Satellite Launch Liability Risks", Business lnsumnce, Oct 29, 
1990, al 25. 
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repair of those pads has been $ 58.1 million, and the repair time was respectively 

six and seven months37• T.S.Moorman, during the Senate hearings, explaineù that 

a commercial Titan III mishap could be much more damaging that the Titan 340 

accident of April 198638• Thus, the unlimited )iability scheme exposed eompanie~ 

to very high risk. This exposure to unlimited liability has been termed by the indllstry 

as "betting the company"39. Indeed, in case a maximum damage had occurrcd, the 

launch company concerned could go bankrupt. Even the estahlished lallnch 

compnnies were menaCÎng to get out of the launch business. Thus, the PrclIidcnt nt 

McDonr.!!lI Douglas was stating: Il This hW'dell qUÎle like/y wou/d force liS /() C()I!.\ù/er 

carefully tlte practicality of COIlIÙZU;llg in tlze commercia//allllcll hllSÎIlCS.\,II411• 

Maximum probable loss.- Under the CSLAct, the eompanies had tn he remly 

to bear Jiability for maximum loss. Indeed, they would have becn liahle Wlt!lout Iimit 

even in the event of a catastrophic damage. Indeed the risk of sllch li calilllirophic 

event is very remote41 and, in faet, no third party cJaim has ever becn pmd unùer 

37 These costs were borne by the US Government because this launch wa~ a 
Government launch. Sena le Report No 100-593, (19RR) USCA, 5525, al 552H. 

38 lIearing Berore the Subcomm on Science, Technolo!,'Y and Spacc of lhe 
Comm on Commerce, Science and Tranc;portation, US Scnatc, 100lh COll!!, 
2d Sess, May 17, 1988, P 12. (Statement of T.S.Moorman, Ir, D.rellor (lI 
Space and SDI Programs, Omce of the A.,sistant Secrclary of lhe Air ForLl' . 
Acq uisi tion), 

39 Hearings, p49. (Statement of J.F.Yardlcy, President of McDonncll DOllglil~ 
Astronautics Company). 

40 Hearings, p 49. 

41 Hearings, p 46. (Statement of R.Chamberlain, Vice President, Manin 
Marietta Commercial Titan Inc.). 
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either a launch JiabiJity policy or manufacturer's aerospace products Jiability 

policy42. However, if such a damage was ta happen, it would be far beyond the 

resources of the companies involved. 

Competitive disndvnntaee.- The industry stressed that this situation of 

unlimited Jiability and unlimited risk was preventing US companies from competing 

fully with their foreign competitors43, Indeed, the foreign launch services offer 

much lower insurance costs. The major competitor to the US space lélunch industry 

is Arianespace, managing the European launcher Ariane. The liabiJity and insurance 

42 United States Department of Commerce, Space Commerce, An lndllslly 
Assessment, May 1988. Sena te Report No 100-593, (1988) USCA, 5525, a t 
5528. 

43 Hearings, Statement of E.F.Kadar, President, Cana tee Ine., p 54.: Il At this 
time, eonatee is competing with foreign providers of Research Rocket launch 
services for the provision of launch services in support of several programs. 
These competitors have one major advantage ovcr our proposcd !lcrviccs -
they can offer the customcr total protection from any liability either at no cost 
or at very low cost ta the customer. Conatec, however, under the current 
Government requirernenLo; for insurancc, must obtain commercial insurancc 
for these risks up ta the amounts detcrmined by OCST to cover the 
"maximum probahle 10slI" and may be liable for any damagcs in exce~s 01 
those amounts. Since Conatec's customer would almost certainly he hcJd 
jointly and severally liahle for any such damages, our company is faced with 
two equally unpalatable alternatives - (1) we must purchase far more 
insurance than is necessary to cover the maximum probable loss in order to 
caver the "maximum possihle loss", or (2) we, and our customer, mu~t accepl 
thl" chance that wc may be he Id liable for damages far in CXCCSl. 01 the 
amounl of insurance purchascd ta cover the maximum probable loss. Undcr 
the firsl alternative, our launch service cost rises significantly and can eal.ily 
make us non-competitive with foreign launch proviùcrs. Under the seconù 
alternative, the customer mu~t decidc whelher he wants to take the risk of li 
major damage award being levied against him in the event that thcre is a 
successful daim, a chance he docs not have ta Lake if he c1eclo; ta launch wilh 
our foreign competitors The competitive disadvantages or both alternatives 
are thus obvious". 
On foreign competition see also: P.D.Nesgos, " Satellite Launch Liahility 
Risks", Busincss ln.wmllce, Oct 29, 1990, al 25; Departmenl of Commerce, 
Space Commcrce, A Il lnd/lslly A SSCSSI11CIll, 1988. 
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issues are dealt with by Arianespace in the following manner: 

• similarly to the NASA Launch Services Agreement, Arianespacc requires 

mu tuaI indemnification and cross-waiver agreements; 

- the customer is to indemnify Arianespace if Arianespace is sued as a result 

of the fault of that r1Jstomer or his failure to secure a waiver; 

- Arianespace set up its insurance subsidiary, S3R. It offcrs ail insurnnce 

covering risks incurred from launch until time of spacecraft separntion into the 

required orbit; 

- Arianespace is not ]jable without limit towards the French Government. The 

company must provide a third-party 1iability coverage up to 400 million French 

Francs. In excess of that amount, and for a period of thiny-six l11onth!=, the French 

Government provides indemnification for any claim of a third party (the spacccrait 

user is liable past that period); 

- no launch property insurance is reC:'Jired from Arianespélcc; 

- the possibility of a launch failure is covered by Ariancspacc thrnugh 

IlLaunch Risk Guarantee Agreements" which offer a coverage equivalcnt 10 tllill 

proposed on the commercial insurance market, at Jower ratcs, and III ail il J1H Hill 1 

equaI to the launch cost. 

The People's Republic of China and the Soviet Union also orrer low pricc 

coverage for their l1unch services"", 

44 On tbis foreign competition sec: US Dcparlmcnt of Commerce, Spacc 
Commerce. An Industry Asscssmcnt, May 1988, p 124; sec al:.o IIearings. 
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State of the insurance market.- Apart from the unlimited Iiability issue, and 

as th~·. examples of foreign competitor show) an other issue of concern was the 

coverage that could be offered by the commercial insurance market. Two problems 

were mf.ntioned by the industry: first, the capacity of the insurance market could be 

insufficient to meet the needs and, second, the premiums ta be paid were extren'ely 

high. This situation was created by a number of important losses borne by the 

insurance industry consecutive to a series of launch failures~s. An extensive quote 

of the Senate Report provides for an interesting clarification of this point. 

"AlthollglJ 1983 was a slleeessflli year for satellite launelles, 1984 was 1'101. The 

undcrwriters' combined ratio went from 90 percent (meaning a 10 percent plOfil) at the beginning 

of 1984 to 180 percent (or a1l 80 percent loss) by JlIne 1984. During a 1984 shllllle Imme", two 

satellites (Indonesia's Palapa 2-B (mil Westem Union's Westar VI) were not p/aced inlo the 

COll'CCt orbits. Althouglr they were latcr recol'ered dwing ano/ller sll/lIIl(' mission and tlle 

ulUlcrwriters reportedly net/cd abOlit; 30 million for the satellites (after recolle/)' costs), the)' paid 

0111 a total of $ 182 miilioll ill daims, ln June, a $ 102 million Inlel:.at V F-19 WlIS Iml dl/l'mg 

an Atlas Cenlallr launeh. Imllmnee premilllns for a sllLlllle launch rose frol1l 5-7 pe/cclII in 1983 

to 15-20 percent of tire l'aille of tlle satellite in June 1984. Sel'eralundellVliters, illcluding a I1wjor 

London [lnl1, Orion Inslll'01lce Company, dropped out of tlle spoce insurance business, 

III 1985, five more satellites suffered laullch failures, costing insllrel's close to $ 370 million. The 

losses included: IWO Hughes smelliles, eac" illsul'ed for $ 85 million, and IWO satellites des/royefl 

dllring an Ariane larmcll fai/llre, insured for a total of $168 million. A leading US /ll1delWrite/, 

IlIlematiOlwl Teclmology UlldCllwiters (Intec), rcsl1icted its coverage and flO longer wotl/d plOvide 

H See: J.S.Grecnbcrg and C.Gaelick, "Spa cc Insurancc, Comments flOm an 
Observer", Space Policy, Novcmber 1986,307-321. 
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on-orbit insurance eoverage. The amount of insuranee avoUable on the wor/d market droppctl 

to 60-70 mülion. 

In January 1986, the space shultle Challenger exploded during launell killing ail sev(!Il abo(//'d. 

A Ithough thl? shuttle was canying an uninsured satellite (NASA 's TDRSS-2), the loss l/lu/ (/ .wrJ/lg 

impact on the launch indu.wy itself. The United States a/so suffered Ia/mell f(/i/llres o{ (1 Tift/II 

and a Delta launeh vehicle in Aplil and May respective/y. A Iso in May, ail Alialle ,'e"ic le failed, 

destroying a satellite insured for $ 82 million, and Alianespace did 1101 resilme Imll/chcs IIIIliI 

September 1987. Aceording 10 one source, after the shuule alld Allatle foi/lires, ".\atclll/C 

undelwriters lost total con[uJellce in satellite la unch es ... " as the eomhined l'iIlio Icad/Cd /48 

percent. According to Ford Aerospace, the insumnce indllslly's comIJil1ed ralio Jor 1977-8511'(/.1 

200 percent, or, more specifically, the insurers collectet! $ 450 millioll in premlllllls (/Iu/I'tlid 0111 

$ 900 million in claims. For 1984-85, the loss ratio was 330 percelll. A JOl1ner ilL\III(IIIC C! exC'cllli"c 

commented Ihat renewal of on-orbit satellile polides, whose rates /rad al.lo lùen, kCI't the spoce 

insumnce industry olive. 

ln January 1987, Business Inswance estimated tllat Immeh insllrnllce capacily was $ 75-J()() 

million per launch. At tlte end of .lre year, ils estima te was 120-150 million. Howeve/, CI'CIl while 

insurance coverage became mOle difficult 10 find, a fOl7l1C1' IlI1de/lI'/Ùel cOl1ll/lcl1tecl, "11/ Ical 

tel71tS, there is no capacity ClisL~. What we halle here L~ a c/isL~ of eOt~rùlence. Tire/{' L\ capacit)' 

which exists that has not IOllched tlu: space induslly because it (tire .\fH/CC illdll.\lIy) i.1 100 "olatlll' 

and unpredictable". 

Insurance premiums, which reached a high oJ 25-30 percent of Ihe l'aille of tire sf/lclliœ, Irfll'e 

eased somewhat and are now repO/tedly at 20-28 percent. PremiulIls willlikely .\/(/y "i~" /IIl1i! tlrc 

insumnce companies regain mucl! of Ihe;, losses. Last yea/'. many IIntlelwritcr~ wOlllrl not w/;te 

covernge mare thon 90 days in adl'arlce. Clln'ent/y, tire Itnlian fil1l1 AsslCllraziof1i Gel/l'lIIli 1'0'/11 
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wrile a policy 18 months in ad vance, but maintains the righl to review and revise the poliey if 

there is a change in launch vehicle (Ir satellite status. The [um will also grant coverage 12 momhs 

in advance, "but the wording says that the client must infonn us of a change in the /içk". 

At least one compan$ ReA, chose not to insure the launch of its communications satellite 

(Satcom K·2, in November 1985) rather than pay exorbitant rates, essentioUy self inswing the 

launch. Other companies have bought partial covemge and self insured the remainclc,: Sorne 

insurance companies are encouraging self insurance in order to rebuild market confidence. These 

aclÎons are typical of a "hard" market slmleg)'. "46. 

Consequently, not only the campa nies were exposed to unlimited Iiability, but 

also the insurance coverage of their risks was difficult to obtain. 

NASA's practice.- One of the arguments brought by the industry is that the 

( 
Commercial Space Launch Act was making them unlimitedly )jable while the 

practice of NASA, for years, and as far as its commercial activities were concl!rned, 

was completely different. The scheme used by NASA was the following: 

- NASA required the customer ta obtain the maximum available third-party 

liability insurance at reasonable cast, with the Government as a named insured ta 

prote et it, at no cast, against any cIaims that might arise out of the launch process; 

- then, under Section 308 of the NASA Act, the Government assumeù 

responsibility for third-party Iiability risks exceeding the limits of inslIrance 

commercially available 

- as far as Government property was concerned, NASA used to wnive any 

,,,. 
'~ 4' Senate ~cport No 100-593.100 Congo 1988, (1988) USCA 5525, at 5528. 
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right ta c1aim against the party procuring the launch service. More exactly, NASA 

was requiring a system of cross-waivers of rights involving ail parties to the 

The industry was supporting the establishment of such a scheme for thcir own 

activities. 

Other comparable lield.- The situation of the private launch industry WilS that 

of a nascent industry exposed to a tremendously high amount of risk arh:ing out of 

the ultra-hazardous nature of its activities. This situation was comparcd \Vith that of 

the nuc1ear industTt8• In this field, the Priee-Anderson Act of 19574(1 capped the 

public liability of nuc1ear reactors licenses and provided for an indemnilicatlOn by 

the Government up to that cap. to the extent private insurancc capacity was 

unavailable. The Priee-Anderson Act was later revised. The cap on liability was 

maintained, but the level of priva te insuranee protection was incrcill>cd through 

retrospective premium assessments on the commercial licensecs~o. 

47 AIAA Posilion Paper, US Commercial Space Transportation Rbk AllocatiDn 
and Insurance, (1988) 16 Journal of Space Law, 110-115, (Il 111 and 113; US 
Deparlment of Commerce, Space Commerce. An Indu.\'IIy A.\.Ic.\s/IlCI/I, May 
1988, al 121; Sena te Reporl No 100-593, op. cit, at 5527. 

48 Hearings op.cit, al 65. 

49 September 2, 1957, Public Law No 85-256, 71 Sial 576-77, Ct!> arncnucu, 42 
USC 2110 (1970) 

50 AIAA Position Paper, US Commercial Spacc Tran~portalion Ri!>k Allocation 
and Insllrance, (1988) 16 JOlfl71al of Space Law, 110-115, al 114.For SOI1lC 

devcJopments on the situation of the nuclcar industry and the Priee-Anderson 
Act see: J.S.Grecnhcrg, "Third-Parly Liahility Insurance and Spacc Launchc),", 
Space Polie y, August 1988, 211-220, al 213; US Nuc1car Rcgulillory 
Commission, Thc Pricc-A ndcrsoll Au, Thc Th/lel Dccl/dc, Report to C()ngrc),~, 
Dccember 1983, R.L.Rockett ct al, FlIll/ncial P,otect;O!l Af.:oi/l.lt Mldca/' 
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Those arguments were stressed by the priva te launch industry ta ask for an 

adaptation of the rules set forth by the Commercial Space Launch Act, to the 

situation of a nascent industry. Those modifications were seen as necessary to 

maintain a viable and competitive launch industry in the United States. "1f we as a 

Ilation are to Tema;" ;n the forefrom of space elldeavour and main/abl our abilily to 

compCle ill the world market, we must pull logelher la elimbzate wlIleeessmy 

impedimellts to establishmellt of a sirong, domestic commerciallmmclz ÏlzduslI)'. Oilly 

then can US industry compete effeclively with intematiollal compelÏlors ,hat receive 

Slibstmlliai subsidies from Ilzeir Govemments in providing liability protec/ion for thei,. 

customers at !illie or 110 COS/SilS!. 

C.- mE COMMERCIAL SPACE LAUNCH ACf AMENDMENTS 

The Commercial Spaœ Launch Act was amended in 198852 in order to 

respond to the situation described above. Il is interesting ta quote the Senate 

Report explaining its intention when voting on the amendments: " II {IIze Bill} is 

;,ztellded ta provide a meclzmzism in w/zic!z the domes/ie lawlch aClivities COll clzal/ge 

Hazards: Thiny Yem:v' Experience Under the Priee-Anderson Act, Trustees of 
Columbia University in the City of New York, January 19, 1984. 

SI lIearings, op. cil, al 48. (Statemen . .Jf J.F.Yardlcy, President, McDonnc11 
Douglas A'itronautics Company). 

S2 Public Law 100-657, Nov 15, 1988. (1988) USCA 102 Stat 3900. 
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from a public activity, wlzic/l it lias traditiollally beell, to a wlwlly privale clU/cavour. 

This bill should c,eate al1d ellvirOllmel11 where world illsurance markets cali grow (/lU/ 

mature 10 meet the l1eeds of CI domestie laul1clt illdustry. This bill will [l/(widc {III 

adequate risk sharilJg arrallgemellt between illduslry alld Govemment to Cil a hie thc 

emergillg laul1c" il1dustry to eompete 011 a more equal footillg witll Joreigll law,,:h 

eOllcems. The domestle latlllch illdustry is of suJftcielll imporlllllce 10 Ihe lIaliollal 

eeollomic and mililary secllrily of titis lIalioll tiraI lhis legislat;oll L'i W(/I/(lI/fCcI if th;.\' 

induslry is to have a credible chance of meelillg foreigll compcf;tiOlI"53. 

al Delinitions 

The Commercial Space Launch Act Amendments added a ùclïnitioll in 

Section 4 of the CSLAct, that of a "third-party". "Third-party" is ùefineù ilS I11caning: 

"any person or entity other than 

Il (A) the United States, its agencies, or its contractors or subcontractors involvcd in 

launch services; 

(B) the licensee or transferee; 

(C) the licensee 's or transferee's contractors, subcontractors, or customcrs involvcd 

in la unch services; or 

(D) any such customer's contractors or subcontractnrs involveù in launch lIcrviccs" 

53 Senate Report No 100-593, Op.cil, al 6. 
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The definition classifies as third parties mainly people not directly associated 

with the commercial launch operations. However, it is interesting to note that the 

definition of "third partiesll encompasses Government personne) directly associated 

with the commercial space launch operations. Contractors or concessionaires present 

on the launch site incidentally or unrelatedly to the launch itself, are also included 

in the definition of third partiess4• As the SemIte Report stresses, Il This definition 

will ùrcrease tire possibility that comprehensive reciprocal waivers COll be reached amollg 

ail parties associated will! the latme" of a satellife. SUcll waivers weœ a standard 

element ill spaee slulI/le ngreemellls"ss• As we will see fmtller, sorne provisions of the 

CSLAct Amendments deal with waivers of c1aimss6• 

bl Acquisition of Government propertv and services 

Section 15 (c) was amended to c1ear the role of the Secretary of 

Transportation as far as assurances required from the licensee are concerned. This 

section now obliges the Secretary to require assurances as may be necessary to 

prote ct the United States, its agtncies and personnel from liability, dea th, bodily 

injury, or 105S of or damage to property resulting from a launch or operation of Cl 

S4 Senalc Report Np 100-593, (1988) USCA, 5525, at 5532. 

5~ id. 

56 See C.1) d). 
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Jaunch site involving Government facilities and personnel. As we have noted 

previously, the industry expressed sorne concern about the requirements of NASA 

and the Air Force in their respective Agreements and there was sorne confusion 

about the sharing of authority relating ta the use of Government facilitie~, bctwccn 

OCST on one hand and NASA or the Air Force on the oUler hand. lt sccms that 

with this amendment, authority is elearly attributed to the Sccrctmy 01 

Transportation ta determine the assurances to be required t'rom launch 

companiesS7• In order to further proteet the companies, this amcndcd sCCllon ill~(} 

provides that the Secretary may not relieve the Government of liahlhty tor I()~s or 

in jury arising as a result of wilful misconduct of the United States or its agcnts. 

A paragraph (d) has been added ta Section ]5 to allDw Air Force ilnd NASA 

ta colle ct directly any payment for activities involved in the production 01 launch 

vehicIes or payloads. Indeed, private launch companies showed intercst U1 <)uahty-

control or production-related services that NASA and the Air Force can proVille, 

due ta their experience. This provision intends ta allow thcse agencics ln coliCCI 

payment directly for this type of service. 

c) 'nsurance requirements 

On that matter, the Commercial Space L.aunch Act Amcndlllcnt~ have 

57 P.D.Nesgos, "Recent Devcloprncnts in Risk Allocation of Concern to the US 
Commercial Launch Industry and the Insumnce Cornmunily", A~!.icurîlll()ni 

Generali, Firth Intcrnational Confcrence on Space Im,urancc, ROllle, Mareh 
2-3, 1989. 
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brought quite important changes. The lieensee must provide insurance or f.nancial 

responsibiHty in the following ecnditions. These requirements must be met as a 

condition for receiving a Iicense to conduet the concerned launch operations. Any 

insurance palicy obtained in that view must prote et the United States, its agencies, 

personnel, contraetors and subeontraetors, as well as the other parties to the 

Firstly, the iieensee must obtain insl.Irance "in an amollnt sufficient to 

compensate the maximum probable loss ... from claims by a third party for death, 

bodily injury, or loss of or damage to property resuJting from aetivities carried out 

under the Iicense".59. The amount of insuranee required ta proteet against maximum 

probable loss will be determined by the Seeretary, in consultation with the US Air 

Force and NASA. The Iicensee will not be required to obtain insurance or financial 

protection in an amount exeeeding $ 500 millionGO• The Seeretary may hmit this 

amollnt if he determines that the maximum Jiability insurance available on the world 

market at a reasonable cost is less than $ 500 million. This alternative was included 

to take into account the volatility of the insurance market and the possibility of 

58 CSLAct Arnendmcnts. Sect 16 (a) (2) . 

.59 Section 16 (a) (1) (A) Amend. Act. 

60 "The Commillee rcccived tcstimony which indicalcd that liabilily insurancc 
may he availablc in amounls up to $500 million. NASA rcquircd $500 million 
in liahilily insurancc for payloads carricd hy the space Shulllc, and a tolal or 
$750 million whcn multiple payloads wcrc launchcd. Liahility in!lurancc I~ 
roulincly availablc lo the commercial airline industry in amounts of $500 
million, and thcrc has nevcr hccn an incident which rcsultcd in daims 
cxceeding $500 million." Sena te Report No 100-593, (1988) USCA, 5515, al 
5534. 
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unavailability of the $500 million cave rage . 

Secondly, the licensee must obtain insurance or financial protection "in an 

amount sufficient ta compensate the maximum probable loss from claims against any 

person by the United States for loss of or damage ta property of the United States 

resulting from activities under the license"61. This insurance will ilélmc the United 

States insured, at no cost to the Government. The amount of insurancc reqllircd is 

capped, in that case, at $ 100 million62• The Secretary has alsD the Hlithority to Iimit 

that amcunt in function of the amount of coverage available on the world market. 

This insurance is required to protect property of the United States. Howcvcr, no 

mention is made of the contents of the expression "property of the United Statc!I". 

Does that include property of the United States' contractors lI!led hy the 

61 Section 16 (a) (1) (B) Amend.Act. 

62 "The initial limitations in the legislation are based upon the best eslimalcs 
that the Commiuee received of probable damage to Govclnment plOpclty, 
The largest rocket in the commercial neet is the Titan III. The worst accidcnt 
in the history of that vehicle damaged two launch pad~ and di!>ahl~ù thcm lOI 

9 months. Losses tolalled $60 million including environmcntal impact!> and the 
costofclean-up operalions. An initiallimitationof$100 million i~ approprwtl: 
in Iight ofthis and other factors such as the st.ict control on launch operation .. 
that will be maintained by the US Air Force, Thl: Cornrniul:c rccclvl:d 
testimony from the US Air Force thal damagc to Govcrnmcnl propl:rty Loulll 
reach $300 million, despite their bcst efforl" ta minimil.c mk ln Govcrnml:nt 
assets. The Commillcc also reccived lestimony that propcrty m~urancc 10 

protect Government lallneh propcrty was nOl likcly 10 he avallahll: ln "mount .. 
in excess of$120 million hccau~c this type or insurancc ha!> nCVl:r bclore hc<.:n 
required as a condition o(ïaunch. The Commillce hehcvcs thal $100 mlllllJn 
would proteet the Government l'rom the most probahle los~cs lhat mlghl 
occur in launch operations, and Î!> an amounl lhal the worlù lI1!>urancc 
markets can provide at rcasonablc rates", Sena te Report No 100-591, (1IJkk) 
USCA, 5525, at 5532. 
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Government on the site, for example ?63 

Sometimes, property insurance might not be available by reason of policy 

exclusion. In that case, the company concerned simply cannot obtain any coverage 

for a certain type of risk. If the Secretary determines that the se exclusions are usual 

for the type of insurance involved, he may waive, after consultation with the 

Administrator of NASA and the Secretary of the Air Force, on behalf of the 

Government, the right to reco'/er any damages for loss of or damage to property of 

the United States. 

Section 16 (A) (4) provides that the maximum amounts of Section 16 (a) (1) 

(A) (1) and (B) (1) are to be reviewed within six months of the enactment of the 

amendments and, then, every twelve months. A report shall be suhmiUeù to 

Congress about these reviews. Any adjustment made in these conditions will not 

heCDme effective until the expiration of a 30-day period during which Congress céln 

review and comment upon the proposed adjustments64 

It is to be noted that the absence of definition of the "maximum prohable 

loss" and the vagueness of the expression lead to full reliance on the OCST for the 

determination of that amount. This r.ould be at the advantage or disadvantage of the 

companies. 

Very important authority is glven ta OCST al50 with respect to the 

determination of insurance amounts required. Indeed, no provision allows licensees 

63 P.D.Nesgos. Op.cil., al 14 

64 CSLAcl Amcnded. Secl 16 (a) (1) (A) (4) 
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ta challenge the decision of the OCST determining the amount of insurance 

required6S• The OCST has also the discretion ta let a launch take place without 

insurance, in case of ab~ence of availahle coverage on the worlù Insurance 

market66• However, the Senate Report stresses67 a number of till1e~ that, 

especiaJly as far as Governrnent property is concerned, in case the élJl10unt of 

insurance coverage available ta coyer the maximum probah;lity risk standard is 

insufficient, a part of financial responsihility could be requircd fwm the lJcenscc to 

caver the difference availahle insurance/required amount. Moreovcr, the OCST is 

65 P.D.Nesgos, Op.cil., at 12. 

66 Senate Report 100-593, op.cit, at 9,10. "The Commiuce recogniles that the 
world insurance markets may he unable ln proville eoverage 10 proleel l'ully 
against the maximum probahle loss. This may occur as a rcsult of conslricliom. 
in world Iiability insurance markets due to the volume of daims bcing paiù 01 

ta other ractors not lc\aleJ 10 Ihe space launch husiness, such a~ nOl mal 
business cycles in the insurance induslry. The Commitlce receivcd rcporl~ 
rrom CRS which slaled that lasses in Ihc insurancc induslry lolalleù more 
than $ 450 million in the years between 1 <)77 anJ 1985. The I()~~e~, whlch 
resulted rrom multiple c1aims, increased premiums lO as high a~ 2X 10 ]0 

percent of the value or the salellite being insureù and reslncleù lOlal 
insuranee availability. The Commiuee expects that lhcre will he :'lInllar 
occurrences in the commercial space launch bu:.ine:,s, and lhat lolal in:-ulalll:e 
availablc ror any one launch mCly he inadc<!uCltc 10 mect the requirclllcnl:- (lI 
this legislation. For exampJc, a TItan III launeh vchlele carryillg Iwo 
communications satellites could easily rcqllJre $ 250 mIllIon 111 propcrly 
insurance for the payloads which must be insulcd, Add 10 lhal $ )(JO million 
in Govcrnmcnt properly insurancc and up 10 $ 500 mIllion in IlahllJly 
insurance, as requircd by the proposed legislatlon, and a Titan 1II launch 
could require $ 850 million in insurance lhal mu~l be ohlallled lo prolcLl 
against the risks lhal are posed hy one single evenl - lh',: lallneh 01 lh .. l 
vehicJc. The aggregale risk may overwhclm 'he eapaeily (lllhe markel-place 
al a parlicular lime, or the abilily of a launeh operator lO p.,y the premllllm 
that may be charged [or this exran~ive covcr.'ge. Beeau~e 01 lhe pOlenlsal for 
market failure in lhis segment o[lhe insuram:c inùllslry, lhe Commillee granl ... 
the Secrc.,lary the di~cretlon to permit a launch sn the ah:-ellce 0/ Ill\uranu; 
coverage to proleel againsl the maximum probahle Im~". 

67 Senale Report No 100-593, (1988) USCA. 5525, at 5537. 
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asked by Senate ta be very cautious in granting licenses when the insurance and 

financial responsibility requirements are not met fully68 

dl Reciprocal waivers of daims 

The system of wa ive rs of claims is a technique that has been used by NASA 

for years, in its commercial con tracts. It is also used by other launch providers, such 

as Arianespace in Europe. 

• Waivers of claims required fmm the Iicellsee 

Subparagraph (C) of amended Section 16 (a) (1) provides that the Iicensee 

is required to enter into reciprocal waivers of daims with its contrm:tors, 

suhcontractors, and customers, and the contractors and subcontractors of such 

68 Senale Report No 100-593, (1988) USCA 5525, at 5537: "The CommiUcc 
stresses that the permission ta launch where the insurance and linam:ial 
responsibility is less lhan the maximum probable lOloS mulot he {ully jU~llIicd 
by the prevailing condilions in the world insurance markels; by proof lhallhc 
opemtor involved has ohlained ail of the insurance pos~iblc for lhat parlicular 
launch and has offered lhe maximum amount oflinancial respon1>lbilaty wililln 
lhe bounds of sound business pracliccs. The standards for gnlnllng a license, 
where the maximum probable propcrty loss requirement has not been mel, 
must he more slringent than those rclating 10 the liability requiremcnts. There 
have been losses at Governmcnt launch sites, losses which caused millions of 
dollars in damage. Unless the maximum probable loss is fully compensated by 
insurance, the Government will be rcsponsihle for the added cosls of repair 
and thcse funds will have to he ohlained from existing programs withm lhe 
US Air Force or from additlonal appropriations. The Commlllee expccl!> 
DOT 10 be circumspecl about granting licenses in the absence orthe slatutory 
properly insurance requirements. The legislation requires the DOT to report 
10 lhe Congrcss annually regarding ail liccnses i~sued and the insurancc 
rcquircmcnls associaled with lhase liccnses. DOT ~houlù he on nOlice thatthe 
Commiltce will he monitoring ail aclions taken in thi~ arca". 
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customers, involved in the launches. The purpose of such waivers is that each party 

ta the waivers agrees to be responsible for any property damage or loss it sll~tain~ 

or for any personal injurf9 to, death' of, or property damage or loss sllstained hy 

its own employees resulting from activities carried out under the liccn~e. The 

justification of this provision is, according to the Senate Report, " (J) /() limÎl lire 

total wziverse of claims thal miglzl arise as a resull of a lallllcll; mul (2) fO e1imùw/e 

the llecessity for ail of thcs~ par/ies to obtain propcrly and easual/y ill.\lII'l11/cc 10 IJI olccl 

agabzsillzese claims ... This provL'îi011 will maximize the eovcwge of aw/ilable iJ/.\lIraIlCl' 

resources by avoidùlg Ihe eosls of duplicale liligalioll belweell ,Ile pmlÎcs"7o Section 

16 (a) (1) Subparagraph C uses the formula: "Each license isslIeù or transferrcd 

under this Act shaH require the Iicensee or the transferee to enter inlo reclprocal 

waivers of claims ... ". This provision seems ta mean that the walvcrs reqllircmclll will 

be an important and compulsory condition set forth in each licensc. 

An author explained thut "Olle wlforlll1wle effeCI of lire lt/l/!{WI!{e cOII/a;l/cd il/ 

Section 16 (a) (1) (C) whicll requires each parly 10 agrce 10 he re.\pol/sihlc lm ({Il)' 

proper'y damage it suslaÎlzs is tllal, read literally, il wOll/li require Ihe Iiccl/\cc'.\ CII\/O/1/l'1 

to assume loss of ils pay/oad and wOll/d precllldc Ilze /icellsec flol1l oJJcrillJ{ al/y jmm 

of la 111 1 ch risk guara1l1ee -- ceriaillly a situatiolZlhal wou/d place us comn1Clcilll/lIl/1/(" 

69 It seems that the expression "personal injury" is intended to mean "boddy 
in jury", P.D.Nesgos, "Recent DevelopmenL'i in Risk Allocation o[ Conccrn tn 
the US Commercial Launch Industry and the Insurance Communily", 
Assicurazioni Generali, FIrth International Conference on Spacc Insurancc, 
Rome, March 2-3, 1989, al 16. 

70 Sena te Report, at 5538. 
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cOInpallies at (1 competitive disadvalltage with their foreigll coulZlerparls ll and expressed 

his opinion that "Provision s/wuld have been made ÛJ the legislaliollto tlze efJeelllral 

alZy claims between QUy direct cOIJ1raelillg parlies wouid IlOt be affected"71. However, 

in our view, it seems that if such a concern can be expressed, due to the lack of 

precision in the legislation itself, it was not the intent of tht' legislator to create lhat 

kind of situation. As the Senate Report emphasizes: "The required waivers are 1/01 

illlended 10 prevelll or ellellmber enforeement of tire priva te elllities' eOi/lracflial rig/lfs 

alld obligationsll72
• Indeed, if a strict and literaI interpretalion \Vere 10 be adopted, 

one of the major purposes of the legislation, putting American enterprises in a 

healthy situation of competition with foreign launch providers, would be defeated. 

·f 
'" • Wa;vers of cla;ms requ ',ed Jram tlle Govermnellt 

The system of waive:s of daims can work only if ail participants to a lallnch 

enter the network of crossed-waivers. As we have explained, the Iicensee must 

ensure that the waivers are entered into ail along the chain of its contractors élnd 

subcontractors. The licensee is one participant to the launch operations. The United 

States, its agencies, contractors and subcontractors must also enter the cross waivers 

system to give it its muximal efficience. The Secretary of Transportation is reqllired 

by the CSLAct amendments to enter, on their behalf, into reciprocal waivers of 

71 P.D.Nesgos, op.cit. note 66, at 16 and 29. 

72 Scnatc Report, at 5538. 
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cJaims with the licensee or transferee, its contractor~, subcontractors and l'lI~t()l1lers, 

and the contractors and subcontractors of such customers, involvco in la 1I11l:h 

services, The waivers have the same purpose than those entered into hy the licem.ce 

himself, name]y that each party to the waivers agrees to be respollsiblc for <Illy 

property damage or loss it sustains or for any personal illJury to, death of, or 

property damage or ]oss sustained by its own employees resulting l'rom activities 

carried out under the li ce nse71, However, in the case of the Governmcnt, thcrc arc 

three pcculiar cases with respect to Government's waivers. 

• AmOlmt of Ille cla;", 

Section 16 (a) (1) (D) provides that "Any such waiver shall apply oilly 10 the 

e~tent that cJaims exceed the amount of insumncc or dcm()n~tratl()n 01 IlI1illlciill 

required under subparagraph (8)"74, There is no Government\ obllgatioll ln waivc 

cJaims when it is the beneficiary of the insurance. But if the damage excccd~ thl' 

amount of insurance provided by the licensee, the Government hél~ ail ohllgatl()n, 

under Section 16 (a) (1) (0) to waive its claims. 

• Gove",mellt emploJ'ees 

Nothing is said ahout Government employees' case in the" J11Cl1llmcllt ... t(J the 

CSLAct. However, the Senate Report gives a prccJ~Jon on that I1wller Indl'l'd, 

Government employees are, under Section 4(11) of the é1l1lcnded Act, to hl' 

considered as "third partie~". Consequently, they can henelll of the $S()(} Illlllu)1l 

73 CSLAct ArncndmCnL\ Section 16 (a) (1) (0). 

74 As wc have sccn previously, thls latter provision re<)uired $100 nlillion 
protection for damage to Govcrnrnent property. 
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insurance required from the licensee under Section 16 (a) (1) (A) of the amended 

Act. The Senate considered that Government empJoyees should keep their right of 

daim, above this $500 million Iimit. Thus, the Senate Report states7S: " The 

SecretaI) is not permitted to waive any cIaims on behalf of Government ernployees, 

whose rights will not be affected". 

Thus, there is a difference in the text of the amended Act, hetween 

Government property tlnd Government personnel. In case of damage to the first, 

the Government shaH waive cJaims above the insurance Iimit. In case of damage tn 

the second, the Government cannat waive claims on hehalf of its employees. This 

difference appears c1early frorn the Senate Report. 

• Ptllicy exclll.'ûtlll 

In that case, for a certain type of risk, no insurance can be obtained by the 

Iicensee because insurer do not caver this risk (war risk, radio wave Înterfercnce ... ). 

Section 16 (a) (1) (D) provides that Il ••• the Secretary may also waive, on hehalf of 

the United States and any Federal agency, the right to recover any damages for IŒS 

of or damage to property of the United States to the extent insurance IS not 

availahle by reason of policy exclu~ions which are determined by the Secretary tn he 

lIsual for the type of insurance involved". The Senate called the attention ot the 

Secretary on the adequate lise of this provision76
• 

75 Scnate Report No lOO-59~. (1988) USCA, 5525, at 5538. 

76 Scnatc Report, 5539: "The Committee stresses that this aUlhority is 
discrctionary and cxpects the Sccretary 10 cnsure thal the exclusions arc in 
faet 'usual' for the Iype of insurance involved. This provision should not be an 
inducement for commercial insurcrs to bcgin restricting the scope orcoverage 
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el Government indemnincation 

As we have explained so far, licensees are required to provide a maximum 

amount of insurance to coyer damage to third-parties and 10 Government property. 

The next question to examine is thus: what happens when the al110unts to he paid 

as consequence of a damage relating ta a launch by the licenscc, cxcced thesc 

maximum amounts ? The answer ta this question is the major provbion of the 

amendments ta the Commercial Spa ce Launch Act. Indeed, it woult! not he cnough 

ta require a certain amount of insurance coverage from the liccnsee~ •• 1 the latter 

were to be held unlimitedly )jable above that level. The real expectatloll (lI the 

launch industry was to see the Government share the risks with them. Thi~ b nactly 

what is provided for in the amended Act. Section 1f) Ch) (1) provide~ lor 

Government indemnification in the following conditions. First this indcmnillcatHlIl 

concerns third-party claims only. Second, it cavers damage resulting lrom ill'llvltle~ 

carried out under the Iicense77: it is, thus, in the interest of the licen~ec tn Illilkc 

the scope of the license as broad as possible to encomrass the maXllllUIll 01 It~ 

oITered in launch insurancc contracts". 

77 The type of damage covcrcd are dcath, bodily injury, or los~ of or damage ln 
property rcsulting from activities carricd out unùcr the hcen~c Il i~ inlcrc!>lrng 
to not that hcrc the expression "bodily inJury" IS uscd whilc cbcwhcrc thc 
exprcs!>ion "persona! injury" is uscd. Com.cqucntly, Iherc I~ no douht lhal 
damage that could be personal but not bodily woult! nol he covcn.:d (moral 

damage, pain and sufrering .. ). 
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activities relating to the launch78
• It also covers expenses of Iitigation or seulement, 

as long as they are reasonable. Third, Government indemnification is provided on 

top of the maximum insurance coverage. It is only in case claims are in excess of this 

amount that Government indemnification is available79• Finally, Government 

indemnification is capped at a maximum of $ 1.5 billion. This éll110unt is the 

maximum for each particular launch. It is important to stress here that Government 

will pay the successful claims only80. 

As the Senate Reports states, the system works in the following l11anner: " 

The initial sllccessflll claims will be satisfied by the ùzsllrmlce t/rat each [mil/ci, operalor 

is required ta maùl1aùz. Ta Ilze exlelZl Ilzal claims aga;llsl Ihe Iicellsee or other panics 

:mbjcclto tlzis legislalioll cxceed tlle IOlalliability ÏlISU/'lIIICC and self-illsuTliI/C.:e required 

h)' the Iicellse, tlze Govemmelll will provide Ilze paymellts la salL'iJ)' Ilze daims. Tire 

Govemmem's respousibilily ;,Z tlzis area ceases once tlze aggregale of tlze .\ltcces.\jitl 

claims ill any olle incidenl exceeds tlze combillalion of the 10101 illSWWlce alld s .. '/f-

ill.mrallce required alld $1,500 million. At tlzis poil/t, tlze Govemmelll wou/d 110 lOI/gel' 

be rcspollsible for paymelZl al/d al/ furlher relief will be tlze respr)Jlsihility al privlIfe 

elllilies"81. However, ta king into account the pa st experience in the area of 

78 The launch provider would be unlimitedly liahle for damage causcd hy 
activities that arc not induded in the scope of the license. 

79 Section 16 (h) (1) also provides that in case there is no insurance providcd 
becituse of policy exclusion, there is Government indemnilication for the 
whole claim withoul regard 10 the limitation of suhparagraph (A). 

80 Amended Act Section 16 (h) (1). 

81 Senalc Report, 5541. 
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expendable launches, it appears that such an tremendous amount of damage is very 

unlikely to happen. 

Finally, it is important to note that these provisions concerning Government 

indemnification do not apply when the damage have been caused hy the wilful 

misconduct of the licensee. 

1. __ _ 
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CONCLUSION 

The purpose of this thesis was to examine the legal constraints in which the private 

launch industry exercises its activities. Thus, from a purely legal point of view1, the 

progress made since the beginning of the 1980's, and particularly since 1984, is 

tremendous. From a situation of disorganized uncertainty, a centralized system has 

been developed. Centralized institutionally speaking, sin ce one single administration 

is in charge of licensing commercial space launches. Centralized legally speaking, 

since a single body of legislation and rules apply to this activity. This gives to the 

companies on the market, assurance of a certain and predictable set of rules 

applicable to their activities. No particular delays seem to occur in the granting of 

licenses, so that the current legislation does not appear to be a disadvantage for 

companies in comparison with their foreign competitors. In fact, the whole 

legislation and regulations have been tailored in su ch a way that the obtention of 

licenses is facilitated, from a time point of view as weIl as a practical point of vie\\'. 

The main difficulty faced by the industry has been that related ta liability and 

insu rance. It has been solved by the Commercial Space Launch Act Amendments, 

the cooperation offered by OCST and the support given by the insurance industry2. 

1 Without mentioning the state of the launch market from a policy point of 
view, particularly since the entry into the markct of China and the Soviet 
Union, and the consolidated markct position of Arianespace, major 
competitor to the US launch proviùcrs. 

2 P.D.Ncsgos, "Satellite Launch Liability Risks" Business Insurance, October 29, 
1990, at 25. 
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Thus, the United States now has the most elaborated domestic space law legislation 

in the world, relatiIlg to commercial space launches, but al50 satellite 

communications and remote-sensing activities. As far as launeh services are 

concerned, the legislation has proved to be workable, included its insurance 

provisions. As of October 1990, 20 licenses had been issued by the Governmcnt. 

The situation of the United States also shows that, even though the lilunch 

industry is now experienced, it is still not "grown up", This constatation is not limiteù 

to the United States. It is also to be said about Europe, and a fortiori Soviet Union. 

Development, construction and operation of a launcher nceds trcmcnt!ous 

investment for a profit which, if it cornes, will come many years later. Privatc 

companies stiJl cannot afford the entire financing of the launch activity. In Europe, 

the development costs of the Ariane launcher are still borne by the European Spacc 

Agency and the launch facilities, owned by ESA anù France, arc lI!-.cd hy 

Arianespace under favourable conditions. Also, the alllollnt of insurancc covefagc 

required from Arianespace is limited3• Sorne US companies cOl11plained ahollt wlwt 

they considered as subsidies given to Arianespace. Howevcr, it appcars that the 

situation is the same in United States. The Commercial Space Launch Act gave 

private launch companies complete responsibility fur tlleir activltlc!-.. Ilowcvef, tlll~ 

proved to be unworkable since the se companies were not able to tace lIlllJnlited 

liability.Thus, a part of Government support has appeareù to be nccc~!\ary t() help 

this nascent industry take off the ground. Insurancc coverage requlretl ha\ hcen 

3 See in Introduction rcferences quoted about Ariane and Ariancspacc 
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capped, Govemment launch facilities are put at the disposai of launch companies 

in favourable conditions, and developed launchers have been transferred by NASA 

to private companies·. States are th us stiJl very much involved in expendable launch 

activities, even in countfies where a movement of privatization of these activities has 

taken place. 

This analysis of the United States legislation is also interesting from a space 

law point of view. ft shows that the continuous control and supervision required 

from States by the Outer Space Treaty, can be implemented in very different 

manners. In Europe, the control is institutionaJ. The activities of Arianespace, and 

particularly their compliance with international spa ce law, are controlled through a 

series of institutional links that Arianespace has with the French State and the 

European Space Agency5. Consequently, no Jegislation has been needed to regulate 

launch authorizations since the company is not free to enter activities which would 

not be accepted by France or ESA. In United States, the spirit of State supervision 

has been different. Priva te companies wished ta enter the market of launch services 

but the Government had no institutional link with them. Thus, in United States, the 

control is a regulatory control. The United States had to pass laws and Issue 

regulations in arder to supervise activities of private launch companies, as required 

under the Outer Space Treaty. The history of the priva te involvement in expelldable 

4 Exccpt for small cornpanics, which dcvclopcd lhcir own launchcrlo. Il should 
bc nOlcd, howcvcr, that thcy bcnelitcd of NASA tcchnology in sorne cao;cs. 

S This situation is the result of the conditions undcr which Ariancspace was 
born. 
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launch services, both in Europe and in United States, thus exrl.:ins the differencc!I 

in the implementation of their dut Y of control. 

It is also to be noted here, that the increasing involvement of priva te entitil's 

in space activities, launches as weil as communications, remote-sensing anù mate rial 

processing, is at the origin of a recent tendency of space law: the emcrgcncc of a 

domestic space law', 

Finally, it should be noted that this thesis has concentrated on the Icgal 

aspects of relations private launch companies/Governments, namely "administrative 

law". Consequently, the fundamental and fascinating issue of intcr-cnterpri~cs 

relations, especially as far as Iiability is concerned (product liability, hahliity for 

launch faitures ... ) has been intentionally set aside7
• 

6 See: S.Gorove, "The Growth of DomeMic Space Law: A US Examplc", (J'J'JO) 
Vol 18 No2 JOllmal of Space Law, 99-111; N.C.Goklmann, " AÙVilIlLl'\ in 
Domeslic Spacc Law", (J uly 1990) Tlial, 28-33. 

7 Sec: R.L.Kissick, "Commercial Spacc Launeh Contracl~: DI~rull:~ élnd 
Remedies", (1989) 4 lOI/mal of Law & Tcchn%E;Y, 31-42; P.D.Nc~g()\, 

"Managing Liahilily Risks in US Commercial Space Tran\pOrlatlon", raper 
prcsenled al Assicunilloni Generali, Firth Inlernalional Conference on SpilLC 
Insurance, Rome, Mareh 1987; P.D.Nesgos, "Launl.h Liahihty In~uralll(.': ,md 
Conlractual Risk Allocation", Houston Spacc anù Te!ccolTIm Syrnp'l\IIIIll. 
June 7-9, 1987. 
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&ception:&istence or an 
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DOCUMENT 5: APPENDIX.- COMMERCIAL SPACE LAUNCHES: INFORMATION REQUIRED 

FOR APPLICATIONS. (EXTRACT). (1988) Vol 53 Fed Reg 1101' .• 

.... SAFElY REVlEW, 

(A' LAUNCIIES FROM FEDERAL OR lJŒNSED lAUNCH SITES. 

ApplicanlS propOlin,lO launch rrom Federallaunch ru,es or commercial Iiles operaled under Ihe authority or alic:ense ÏS$ur.d by the Office 
must provide. 

1) Documenlalion verifyin, thallhe apphc:ant hu been acc:epted by the operllor or Ilaunch range ouite approprialc Cor the proposcd 

mission and 
2) A siaiemeni idenlifyin, the party (operalor or applicant) responsiblc for conduc!!ng or prOYiding. whether in whole or in pari, 

any elemenl ohaCety operations disc:ussed in Il 415.11 and 415.13 oC the replations, 14 CFR 415.11 and 415.13. In inslances where the 
appliclnl Will assume primary rcsponslbllll)' Cor one or Ihcsc clements, de:l.iled mrormation must be providcd dcsc:ribing how responsibility 

and accountabliity Cor sarety will be assisned betwcen the: operator and applicant; and 
3) An analysis oC any hazardous ac .. Vlty Ihal Will he solel)' under Ihe conlrol oC the commercial applicant, such as orbllal IransCer 

Ilaie operalions The analy..l!l must describe the specifie haurds associaled with the aClivlty and procedures planned la minimize public 
uposure la sueh huards. 

0) OTIIER LAUNCIIES. 

Ali .pplielnlS not covered by paragraph (A) oC this section must prOYide a Sarcey Analysis of their proposed operations in sumelent detail 
lor the Office to (onduet in deplh rcview ohlCely operltions,lS disc:usscd in If 411.3, 411.5 and 415.11·415.17 or the re:gulalions, 14 CFR 

41 J.), 411.5, 415.11-415.17. The applielnl's SaCet)' Analysis must idenliCy and evaluate ail hazards ta public health and sarety or 10 oCC·sile 

property Ihal may OC:ClIr during prelaunch, launch or on-orbil operations; procedures to be employed ta control the hazards identified; 
qualificallon or range saCety personnel and olher crillcal personnel responsible for assuring huard controls, desl[:n characleristics of range 
lafetysyslems (nlghl and ground) and Ihelr cCCechveness in assuring a sare launch operation, and any residual risl.s to pubhc health and saCety 
or 10 oCC·sile rroperty thlt may be assoclaled with the applicants proposcd launch operaI ions. The Collow.ng information typlfics the dala 
thal should be addressed and anc:luded IR Ihe appllcallon' 

1) An identlficalion and descripllon of Ihe launch site Crom which Ihe proposed launch Will tale place, specifically descrabing. 
(i) The location, sm, shape and general characteristics of the sile, 

(II) The proximlty la populaled areas, 
(III) Any localaclivllies thal Rlay be afCeclcd by Ihe launch su ch as air tranic, shipping, and off-shore fishing; 

ud 
(iv) Proposed launch COrridors from the sile and predicted impacl areas. 

2) A descripllon of the role and responslbihlies oi personnel performing sarety or saret)' related functlons for the proposed launch 
operation Details should inc1ude' 

(1) A descrirlion of the planncd organazallon, ketpersonnel, and hnesofaulhority and responslblhty Cor accomplishin[: prelaunch 
and launch saCery funetions, 
(ii) The melhodoloS)' proposed Cor selcellon, training and Icsting or the Launch Saret)' Office and other key personnel crilical 
to assurang Launch Safery Systems readmess for launch, as weil as prior experience, training, etc. oC louch personnel, 
(in) DC$cnption and expia nation of how the melhodology proposcd relaIes la assuring the successCul conlrol of Ihe proposed 

launch. 
3) A descripllon of tracklRg andlor dala acqulsillon equipmenllo be used Cor saCety purposes. This descriplion should include: 

(1) An identificalion oC the types oC tracking equipment to be used and their performance capabihties; 
(il) The location and placemenl of equipmenl, and 

(ill) The types, performance, capabililles and speciClcations of olher aids ta be used IRcluding compulational equipment, display 
syslems, and recording systems. 

4):\ description of proposed mghl safety syslems including 



1 
(i) The type, desi", and performance spccificathns orthe m,httermination system including transmillers, recelvcrs, ordinance 
etc.; 
(ii) Schematics and wirin& diagrams; 

and 

(iii) Certification and verification procedures for the proposed Oi&htsafety system. 
(5) Documents outlinin& the proposcd procas and procedures to be Collowed for prcl.unch around .arety, m,ht s.Cety Inalysis, and 
m,ht saCcty operations, including copies oC saCety analyses pcrformcd to dctermine potenlial impacts, eslabhsh desirucl cntCfII, 

unique hazards identified, etc. Examples of documents 10 be included are set fouh below: 
(i) Description of around safety measulcs luen 10 proleel pubhc sarety; 

(ii) flighl safety analysis performed, analytical models used, elc. In order 10 demonslrate erficacy oC the proposed procr~, Ihe 
applicanl is requested 10 provide aamples of safcty analyses il has performeJ to determine potenlial impacts, eslabhsh nlghl 

Icrminalion critcria, identify/control unique huards, etc.; 
(iii) Flight safety operation to be conducted, criteria proposee! for nlght terminal ion, practiee and tt.'>l,"g exer~I\CS to bc per· 

formed, emergency proced&lres elc.; 
(iv) Quality conlrol and tesling procedures for critical safely equipmcnt/componcnts incillding tracJ.ing and mghttermination, 

and 
(v) Recovery l'rocedures if applicable. 

(6) Flighl plan dataIS a funclion of time for launch vchicle Ind spaecerafl induding trajeetory, azmluth, nl~hl prolile,and orbitai 
elcmcnlS. Exlmples of dlll to be induded are sel forth bclaw 

(i) Profile plot of the planned nlghl trajeelory, showing altitude versus range and trajeclClry for each elopcndcd stage. 
(ii) A plan view of the nightlraJeelol)', showing launch and Irajcctory azimulh, impact points for cach slage, jelllmned com· 

ponent, or other impacting body; 
(iii) Launch vchicleground and IIPground lracJ.s wllh respecltoall sigrnficanlland massts shown in trllc ~cograpl\lrallocalion, 

Ind 
(iv) Description and definition oC orbil. 

(7) Descriplion of Ihe launch vehicle and Ils performance characlcnstics, as weil as a description of any payload wilh a parliclliar 
emphasis on huardous syslems. Examples of descriplions 10 be includcd .ue sel fonh below: 

(i) Descriplion of Ihe launch vehicle configuration; major sections and components; welghts and dimcn~lons of cach, rodoel 
molors and propulsion syslems, guidance systcm for ca ch slagc; and destrucl syslem(s). 
(H) Description ofpayload design sufficlent 10 delerrnme unique nighl safcry hazards, hazardous malcuals Involvcd, CIC. and 
(iii) Thrust time histol)' of cach sl3f.e, m:u.iltlllnl turn ratt's, plol of eslllllalcd vchrcle weighl versus tllllC, analy\l\ of vclllclr 

integrity 10 meel flighl environment 
(8) Olher calegories of data as dClcrmined by lhe apphcant 10 demonSlrale unique capablhllcS 

(C) ACCIDENTS AND MISSION FAILURES. 

Allipplicants musl submil a plan which idenlifies: 
(1) The procedure Ind criteria proposed for reporling accidents, incidents and mission failures to Ihe Ornee. 
(2) The .pplicanl's investigation proccss and crileria for impounding data, C5tablishing investigation boards, comnllltees or officiais 

(3) Individuals rcsponsible for eslabhshing an invesligative proccss and for reporlmg accidenls, inCidents, and rnl~~lon f.lllure\ 10 lhe 

Office. 



... 

DOCUMENT 6. OVE~V1EW OF LICENSING PROCEDURES FOR 

COMMUNICATION SATEI .. LITES AND REMOTE SENSING SATELLITES. 

As an annex to the developments on mission review, it is interesting to have in mind 

the main features of the licensing of communications satellites by FCC and rcmotc 

sensing satellites by NOAA. 

1) COMMUNICATIONS SATELLITES 

A priva te entity which wishes to operate a communications satellite i~ 

required to apply for a license under the Communications Act of 19341• 

Communications regulated by this Act are Il communication by ... radio which 

originates and/or is received in the United States". In ] 97()2, the FCC cOJlsldcrcd 

those provisions applicable 10 communications satellites. Indecd, satelIitcs 

communications are communications by radio. The FeC decJared the Act applicable 

to those satellites in so far as the signaIs relayed by the satellite arc clthcr 

originating or received in the United States. With respect to international 

1 47 CFR 152 and ff. 47 USC 301. 

2 Communications Satellites Facilities, Firsi Rep0/1 (Ind Order ("Domsat I"), 22 
FCC 2d 86 Appcndix C, 1. 



l 
communicatiom, the Communications Satellite Act of 19623 also applies. 

The Fee is the licensing authority for communications satellites4• 

The Fee helS issued regulations for the issuance of licenses. Those 

regulations differ depending on the type of communications satellite concerned. 

Thus, regulations concerning domestic fixed satellites are contained in 47 CFR 

25.391, radiodetermination satellites in 47 CFR 25.392, and direct broadcasting 

satellites in 47 eFR 100.19. 

Applications must be submitted to the FCC and conta in ail information 

prescribed by the regulations5• Applications must contain a request for construction, 

launch and operation of the satellite6 and the satellite cannot be constructed befme 

the construction permit has been granted7• 

The Fee will issue licenses for communications satellites ufter having 

determined that this will serve the "public interest"8• " This means that the FeC 

must be satisfied tha~ the public will derive sorne benefit directly or indirectly t'rom 

the proposed satellite system"9. The applicant must also bring the proof to Fee that 

3 47 CFR 701 and lI. 

4 FCC was established under the Communications Act of 1934. Section 1, 47 
USC 151. 

5 Domestic fIXed satellites: Communications Act Section 308 (b) and 47 CFR 
25.391. 

6 Communications Act Sections 308, 309 and 319. 47 USC 308, 309 and 319. 

7 Communications Act Section 319. 

8 Communications Act Sections 308, 309 a) and 319. 

9 P.L. Meredith, "A comparative analysis of United States Domeslic Licensing 
Regimes For Priva te Commclt:Ïal Spacc AClivities" (1989) ColloquÎul1l, 373-



" 

it is "legally, technically, financially and otherwise qualified to proceed expeditiously 

with the construction, launch and/or operation of each proposed space station 

facility immediately upon grant of the requested authorization"lo. The Fee has 

been very strict on the financial capabilities of the applicants willing tn opcratc 

domestic fixed ':.ltellites. The financial standard is more flexihlc for international, 

broadcasting, radiodetermination and mobile satellitesl1 • Anothcr rule cnnccrning 

domestic fixed satellites is that they must not interfere with the transmissIons of 

neighbouring satellites operating in the same frequency band and placed two dcgrecs 

away on the orbitl2• 

Some regulations are related specifically to international fixed satellites. The 

applicants must respond to the fC'Uowing criteria: 

- Their systems must serve the US "national interest"13 

- " An operating agreement must be obtained with a foreign country 

permitting down-links (and up-links) for satellite transmissions to (and t'rom) groulld 

stations in that country 

- Technical and economic harm coordination with Intelsat under Article XIV 

(d) of the Intelsat Agreement must be undertaken and 

381. al 375. 

10 Communications Act Section 308 (h), 47 USC 308 (h) and 47 CFR 25.391 (h). 

11 See P.L. Meredith op. ciL, at 376. 

12 47 CFR 26.391 (a). See also: Licensing of Space Station:; in the DomcslÎr 
Fixed Satellite Service, 54 ~ad Reg 2d 577 (P&F) (1983). 

13 Communications Satellite Act. Sections 101(d) and 201 (il) (6). 47 use 701 
(d) and 721 (a) (6). 



- the satellite transmissions must not interconnect with the public switched 

network"14. 

The licensing process for communications satel1ites is quite long ( an average 

of three years). 

2) REMOTE SENSING SATELLITES 

Remote sensing activities have been subjert to privalization during the same 

period of time than launch services. In 1984 the Land Remote-Sensing Act WélS 

passed lS• Under this net, a license is nece!lsary to operate remote-sensing space 

~ystems16. The agency in charge of Iicensing remote-sensing systems is the 

Department of Commerce t7• The DOC has delegated this function to the NOAA 

(National Oceanic and Atmospheric Administration). Regulations with respect ta 

Iicensing have been issued by NOAA and are published in 15 CFR 960 and Il 

In the sa me manner as the launch services regulations, remote-sensing 

regulations issued by NOAA provide for the opportunity for pre-application 

consu 1 ta tions 18. 

14 See P.L. Meredith op. cit, at 376. 

IS 15 use 4201 and rf. 

16 Title IV Land Remote-Scnsin6 Act. Section 402 states: "no person who is 
subject to the jurisdiction and control orthe United States may ... operate any 
private remotc-sensing space system without a license ... " . 

17 Land Remote-Sensing Act Section 401 (a), 15 use 4241, Section 104 (2), 15 
use 4204 

111 15 eFR 960 (4) (a) 



l 
In evaIuating the applicant's proposaI, NOAA will examine two important 

issuesl9: 

- The proposed system must be "consistent with national security anLl the 

international obligations of the United States". The question of "national !ooccurity" 

has been discussed for remote-sensing activities as weil as for launch activltICS,!i). As 

far as US international obligations are concerne d, of course, ail space treaties ln 

which the United States are a party must be complied with by the proposcd system. 

Moreover, even though it is not binding, the UN Resolution on rCl11ote-sensing, 

adopted in 198721, should be used as a guideline, for it rellects the IIllelllé1l111llal 

opinion on remote-sensing principles. 

- The applicant must undertake to distribute unenhanced remote-sensing data "to 

ail potential users on a non-discriminatory basis ... "22. Are considered as unenhanced 

data "unprocessed or minimally processed signaIs or film prodllct~ collected lrom 

civil remote sensing space systems"23. "Non discriminatory basis" 15 dei ined a~ 

"without preference, bias or any other special arrangemcnt...regardtng delivery, 

format, financing, or technical considerations, which would favour one c1ass ni 

buyers over another"24. On this latter notion, some concern has becn (~xprcs~ed that 

19 Land Remote-Senf,ing Act Section 402 (h). NOAA Regulations Section <)()O.l t 

20 See P.L. Meredith, op.cil., at 376. 

21 UN Res 41/65 Jan 22,1987. 

22 15 CFR 960.11 

23 Remote Sensing Act Section 104 (4), 15 USC 4202 (4), 15 CFR 960 (3) 

24 Remote Sensing Act Section 104 (3) (A), 15 USC 4202 (3) (A). 
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it could be an obstacle for commercial operators25• 

As weil as in the launch services regulations, remote sensing regulations 

provide for an intervention of the Secretaries of Defense and State. The regulatlons 

give thern sorne sort of a veto right with respect to questions of national security and 

international obJigations26• 

Fina))y, under the Land Rernote-Sensing Act, fimal decisions on applications 

must be made within 120 days of the receipt of the applieation27• 

25 See P.L. Meredith, op.cit., at 376. 

26 15 CFR 960.9. Sec: P.L. Meredith, Op.ciL, al 377. 

27 On the Land Rcmole Sensing Act and regulations see G.II.Rcynolds & 
RP.Mcrgcs, OWC?r Spaec, Problcms of Law and Polie y (Boulder, Westvicw 
Press Inc, 1989) 299-304. 
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CO~D1F.RCIAL SPACE LAUNCH ACf 
A~IESD;\IESTS OF lS88 

For Leqlslatrre HlstOry of .-let, see p 55::5 

AIt Act 1. fec"'to •• ' ....... rCJal occ ••• t. a..-c-•• rwI ::- .th., ~ .... 

& it tmacted by the Senau and Ho~ of RepresentatIVes of lM 
UnIted States of Amenca '" Congrus asumbhd. 

SECI'ION 1. SHORT Tm.&. 
This Act may he Clted as t~e "Commercial Space Launch Act 

Amendments of 1988". 

SEC. Z. F1NDINGS. 

The Congress fmds th at-
(1) a United States commercial space launch industry is ~, 

essential component of national efforts to assure acces9 to space 
for Government and commercial user.!; 

(2) the Federal Govemment should encourage, facilitate. 
and promote the use of the United States commercial space 
launch industry in order to continue United States aerœpace 
preeminence; 

(3) the United States commercial space launch indust:-y must 
he competitive in the international marketplace; 

(4) Federal Govemment policies should recognize the respon· 
sibility oC the United States under international treaty for 
actiVlties conducted by United States citizens in space; and 

(5) the United States must maintain a competitive edge iD 
international commercial space transportation by ensurin, 
continued resean:h in launch vehicle component technology and 
dev!lopment. 

SEC. 3. DEFINITIONS. 
Section 4 of the Commercial Space Launch Act (49 U.S.C. App. 

2603) is amended-
(1) in paragraph (10) by stri!ùng "and" at the end; 
(2) by redesignating paragraph (11) as paragraph a2); and 
(3) by in.serting immediately after paragraph UO) the Collo.-

ÏDJ. new paragraph: 
'{ll) 'third party' mea.n.s any persan or entity other than­

"(A) the United States, its agencies. or itll contracton or 
subcontracto~ involved in launch services; 

"(D, th~ licen.see or transCeree; 
"cC) the licensee's or transferee's contrac1ors, subcontrac· 

tors, or customers involved in launch services; or 
"(Dl &ny such customer's contrac1ors or subcontracton 

involved in launch services; and". 

SEC. 4. PRIVATE ACQUISITJON OF GOVEIL"'tMENT PROPERTY A~D 
SERVICES. 

(a) Section 15<a) of the Commercial Space Launch Act «(9 U.s c. 
App. 2614(al) is amended by adding at the end the following: "In 
taking such actions, the Secreu...-., shall consider the commercial 

ani1ability, OD reaaoDable tenns and conditions, of 8ubetantLAlly 
equivaJent launcb property or launch eervicee from a domestic 
eourœ" 

(b) Section 15(bXl) oC the Commercial Space Launch Act ("9 U.S.C. 
App. 2614(bXl) • amended by adding at the end the following: 'ïor 
purpaeeI of thia pa.ragraph. the term 'du-ect coeta' meBD8 the actual 
COIta that caD be unambiguoualy asaociat.ed with a commercial 
lauach effort.. and would not be borne b" the United Statee Govern· 
ment in the abeence of a commerciallaunch effort. ... 

(c) Section 15 of the Commercial Space Launch }_ct (49 U.s.C App. 
2614) ÏII amended by adding at the end the folloWÏDg ne" aubeectil'n: 

"(d) The h~ ûf :!:)' Federa! ageDcy or department may collect 
paymf'.nt for activitiea involved in the production of a launch vehicle 
or ita payload for launch if 8uch activitiea were agreed 10 by the 
OWDers or manufacturen of such launch vehicle or payload. ... 

BEC. L INSURANCE REQUIREMENTS OF UCE."'tSEE. 

(a) SectiOD 16 of the Commercial Space Launch Act (49 u.s.e. App. 
2615) Î8 amended 10 read 88 follows: 

"UABILl:rT INSU&A.NCE 

USE. 16. (a)(l)(A) Each licenae issued or transferred under thiB 
Act Ihall require the liceosee or transferee-

"Ci) to obtain liabihty ÏD3urance; or 
U(ü) to demoDBtrate fm8Dcial responsibility, 

Ï'lI an amount aufficient to compensate the maximum probable 1085 
(u determined by the Secretary, efter consultation with the 
Administrator of tha National Aeronautica and Space Admin.istra· 
liOD, the Secretary of the Air Force, and the heads oC other app~ 
priate agencies) from claima by a third party for death, bocWy 
UVUIY. or lou of or damage to property resulting from activitiea 
02rried out under the license in connection with any particular 
launch. In DO eveDt shall a licensee or transferee he required 10 
obtain iDsurance or demonstrate fmBncial responsibility under thiJ 
.ubparlltSadph. with respect 10 the aggregate of such daims arising 
out of any particular launch. in an amount which exceeds 
m $500,000.000 or (li) the maximum liability insurance available 00 
the world market at a reaaonable coat. if such insu rance ia less than 
the amount in lubclau.se (1). 

u(D) Each licenae isaued or transCerred under thiJ Act shall 
nquire the licenaee or transferee-

"(i) 10 obtain liability insurance; or 
"(ü) to demonatr.te fmancial responsibility, 

in an amount sufficient to compensate the maximum probable ioss 
(u determined by th~ Secretary, after consultation with the 
Administrator of the National Aeronautics and Space Administra· 
tion. the Secretary of the Air Force, and the heada of other appro­
priat. a.1gencies) from daims against any persan by the United 
Staie8 f.lr loss of or damage 10 property of the United States 
nsulting !t'om activities carried out under the license in connection 
with any rarticular launch. In no event shall • licensee or tran5-
fene be required to obtain insurance or demonstrate rm~nciaJ 
raponsibimy under this subparagraph, with respect to the ~gre­
pte of such daims arising out of any particular launch, ID an 
amount which exceeds (I) $100,000,000 or {II) the maximum liabllity 

, ..• >o<oIiI 



inaurance available on the world market at a reasonable coet, if 
luch insurancc is less than the amount in iubclause (1). 

U(C) Each licen..'Ie issued or trana(erred under this Act shall re­
quire th. licensee or transferee ta enter into reciproca.l waiven. oC 
clJIima with ita coDtractora. 8ubcoDtractora. and customers. and the 
œntractors anc! lIubcontractors of 8ut'h customers. involved iD 
launch ger'Vlces, under which each party ta each auch waiver ~ 
to he raponsible for any property damage or loss it sustains or (or 
any personal injury ta, death o{, or property damage or loss sus­
tained by its own employees resulting from activities carri~ "ut 
under the license. 

"CD) The Secretary, on behalf of the United States, ils agencies 
involved in launch services, and contractors and subcontractors 
involved in launch services, shall enter into reciprocal waivel'5 of 
daims with the licensee or transferee, ils contractars, subc:ontrac­
tors, and customers, and the contractors and subcontractors of Guch 
customers. involved :n launch eernees. under which each party ta 
each 5uch waiver agrees ta be responsible for any property damqe 
or 1088 it 5UStains or for any pel'1lOnal in jury lo, death of, or property 
damage or 1088 8ustained by ita own employees resulting (rom 
activities carried out under ~he licen.se/Any such waiver shaH apply 
only ta the extent tbat cla.ime eltr.eed the amount of insurance or 
demonstration of fiDancial responsibility required under !lubpara­
grapb <B). Ailer consultation with the Administrator of the NatIonal 
Aeronautics and Space Administration and the Secretary of the Air 
Force, the &:retary may also waive, on behalC o( the United States 
and any Federal agency, the right to recover any damages for loss cf 
or damage to property of the United States to the extent insurance 
~ Dot evailable by &"e8SOD of policy exclusions which are determined 
by the Secretary ta be usuaI for the type of insurance involved. 

"(2) Any ir,surance polir.)' obtained, or demonstratit'n oC financw 
respGalSibl1ity made, punuar.t to a requirement described in para­
graph (1) shan protect the United States, ita agencies, pel"8O. _ttel, 
contracton. and subcontractors, and all contractors, subcontr ... tors. 
and customers of the licensee or transferee. und all contra~tors and 
RDcontractors of lIuc:b customers, involved in proYiding the launch 
services, ta the enent o( their potential liabilities. at no cast lo the 
United States. 

"(3) <the Secretary sllall determine the muimum prob:aiJle Ica 
uDder paragrailh (1) (A) and (B) 8SSOCiated with actiVlties uDder a 
licen..e, within 90 daya &fier a licensee or transferee bu rcquired 
lUCb a determination and bu .ubmitted all information the Sec­
retary ~uires tu malle INch a determination. The Secretary Ihall 
amend such det.ermination u warranted by new information. 
Within 12 month. after the date of enactment of the Commercial 
Space Launch Act Amendmenta of 1988, and within eacb 12-rnonth 
peric.d thereafter, the Secretary llhall lIubmit ta the Committee OD 
Commerce, Science, and Tra.n.;oportation of the Senate omd tht 
Commlttee on Science, Sll8ce, and Technology of the House of 
Representative-. a report on the current determanabons with respec! 
to all issued li~nses and th~ rcuons for thase determinationJ. 

"(.a) Within 6 montbs after the date of enactment of the Commer· 
cial Sp.ce Launc:h Act AmeDdments of 1988. and within exh 
12·month period thereafter, the Secret&ry ahall review the amouDts 
specified in paracraph (l) (AXI) and (BXIl, and shall submit a report 
to the Ccngress which, if appropriat.e, containa a propœed adJUI&­
me~t lo such &mounts ta conform with altered hability expectatlonJ 

."..... " . ~ 

ud availability of insu rance on the world market. Such proposed 
sdjustment shall take effect 30 days aCter the submission of such 
re~rt. 

',bXl) To the extent provided in advanc:e in apprqpriations Acts or 
10 the ext.ent there is enacted additional legislative autho~ity to 
provide fOk· the payment of daims as submitted in the compensation 
plan outlined ;n_ par~ph (4), the Secretary shall provide for the 
paT~pnt by the United States of successCul daims (including reason­
able expenses of Iitigation or settlement) of a third party against the 
lic:en.see or transferee. or ita contracbrs. subcontracton. or eus­
fDmers, or the contraclon or subcontraclors of suc:h customers. 
resulting from activities c:arried out pursuant to a license issued or 
trans(errec:l under this Act for death, bodily in jury, or 1056 of or 
damage to property resulting from activities carri~ out under the 
1iœnse, but only to the extent that the aggregate of such successful 
daims arising out of any particular launch-

"(A) is in exc:ess of the amount of in5urance or demonstratlOn 
of linancial responsibllities required under subsection (a)(lXA); 
and 

"(B) is not in excess of the level that is $1.500,000,000 (plus 
any additional sums necessary to reflect inflation occurrmg 
aCter January 1, 1989) above 5uch amount. 

The Secretary shaH not provide for payment of any part of suc:h 
c:laim for which the death, bodily in jury, or loss of or damage to 
property has resulted Crom willCul misconduct by the licensee or 
transferee. To the extent insurance required pursuant to subsectlon 
(eXIXA) is not available to cover any suc:h suc:cessful third party 
liability daim by reason of iDSurance policy exclusions determined 
by the Secretary to he usual for the type of insurance involved, the 
Siecretary may provide for the payment of such exduded daims 
.nthout regard to the hmitation express~ in subparagraph (Al. 

"(2) The payment of daims under paragraph (l) shaH be subjed 
\0-

"(A) notice to the United States of any daim, or suit associ­
ateel with such daim. against a party described in paragraph (1) 
for death, bodily in jury, or loss of or damage to property; 

"(B) participation or assistance in the defense by the United 
States, at its election. of that cJaim or suit; and 

"(C) approval by the Secretary of that portion of any seUle­
ment which is to he paid out of appropriat.ed funds of the U mted 
States. 

''(3) The Secreta'}' may withhold payment under paragraph Cl) if 
the Secretai)' certifies that the amount is not just and reasonaLle, 
acept that the amount of any daim detenn:ned by the final 
~nt of • court of competent jurisdiction shall he deemed by 
&be Secretary to he just and reasonable. 

"("XI' ) H as a result of ac:tivities carried out under a license lSSued 
or transferred under this Act the aggregate of the daims arlsmg out 
01. particular launch are likely to exceed the amount of insu rance 
or clemonstratlon of linancial responsibilit] requlred under the 
license. the Sec::etary shall (i) make a survey of the causes and 
b~"!nt of damage and hi) expeditiously submit ta the Congress a 
re~rt setUng forth the results of 5uch survey. 

'(8) Not later than 90 days after any determination by a court 
iDdicatinc that the liabihty for the aggregate of claims anstng out of 
a particular launch under such a license may exceed the amount o( 
iuuranc:e or demonstration of linanc:ial responsibility requued 

": 



under the ùcense. the Prelldent, on thf: recommendation of the 
Secretary. shall subaut 00 the Congres.s a compensation plan or 
plans that (1) outhnes the aggregate dollar value of such c1aima; hi 
recommenda IIOU~ of funding ta pay for these daims; and (ui) 
i.ncludee any leglSlative langu2ge required 00 implement the com· 
pensation plan or plana if addltional leglSlallve authority il re­
quired. No compenaation plan for a smgle event or tncldent may 
uœed the aggregate of $1,500,000,000. 

"(C) Any compensation plan transmltted ta the Congresssursuant 
00 subparagraph (8) shall bear an Identification number an shaU be 
tranamltted 00 both Houses of Congres! on the seme cby and to each 
House while it Ullll session. 

"mKü The proVÎS10M of thUi 6ubparagn:.ph shall apply Wlth re­
spect 00 consideration in the Senate of r.ny auch compensation plan 
and 00 Senate actlon on auch compensation plan. 

"Cai~ Any such compensation plan that requires additional appn> 
priations or additional l~latlve authority must he consldered by 
the Senate pUnluant 00 this subparagraph Wlthin 60 calendar days 
of contllluous session of Congresa ailer the date on whlch such plan 
Ï3 transrrutted ta the Congresa. 

"Chl) For the purpoaes of this subparagraph, the term 'rt!!=lliution· 
means only a joint resolution of Congresa the matter after the 
refiOlvmg clause of which is as foHows: 'That the approves 
the compensation plan numbered submitted to the Con· 
gnsa on ,19 .o, the first blank space the rem beinb filled 
with the name of the resolving House and the other blank SpaLl'S 
being appropriately mIed; but does not include a resoÎutlon wruch 
includes more than one compensation pian. 

"(iv) A resolution once introduced Wlth respect to a compensation 
piao .hall immediately he referred to a cornmlttee (and all resolu· 
tillM with respect to the same compensation plan sh .... l he rererr~ 
00 the same commiUee) by the President of the Senate. 

"(vXI) H the .:ommittee of the Senate 00 which a resolution 1tIo;th 
respect ta a compensation plan has been referred has not reported it 
al the end of 20 calendar days after its referral, it shaH he in order 
to move either to dJ.scharge the commlttee from further ,;onslder· 
ation of luch resolution or 00 dtscharge the committee from further 
consideration WlI.h respect 00 such compensation plu. wruch has 
~f\ rererred 00 the commlttee. 

"(fi) A motion 00 discharge may he made only by an individual 
favoring the r~Iutiol1, shall he highly privileged (except that it 
may not he made after the committee bas reported 0 resolution with 
respect ta the saI&!! compensation plan), and debate thereon shaU lie 
limited 00 ~ot more than one hour, 00 he divided equally between 
thœe favonng and thoae opposing the resolution. An amendment ID 
the motion shall not he in order, and it shall not he in order ta move 
tG reconsider the vote by which the motion wu agreed ta or d .. 
agreed te. 

"qII> If the motion ta discharge ia agreed ta or disagreed ta, the 
motion ~y not he renewed, nor may another motion 00 discharge 
the commlttee he made with respect 00 any other resolution wI,h 
res~ 00 the YlDe compensation plan. 

'(VlXI> When the cornmittee bas reported, or h'UI been discharged 
!rom further considerat.ion of, a resolution, it shaH he et any lime 
thereafter ln order (even though a previous motion ta the same 
effect bu bee.n disagreed 00) 00 move to proc:eed 00 the consideration 
orthe re5Olutlon. The motion ahalI he high'y privileged and shall not 

:w-....... 

be debatable. An amendme.lt ta the motioe sh.all not be ln order, 
and it shall not he in order ta move ta recorunder the vote by whlcb 
the motion was agreed 00 or disagTeed ta. 

"CID Debate on the resolution referred ta in subc:laWle ru of thia 
clause shall he limited 00 not more than 10 hours. _ruch .hall be 
divided equally between thoee favoring and thoee opposing 8ucb 
reIOlution. A motIon further 10 limit debate shall not he debatable. 
An amendment 00, or motion 10 l'eCODUnlt, the resolubon &hall not 
be in order, and it shall not be in arder 00 move 00 recoruuder the 
vote by which such resolution was agreed to or d.i.sagTeed 00 

"(vüXI) Motion::s 00 postpone, made with respect ta the disc~e 
!rom committee, or the consideration of a resolubon or motions to 
proceed ta the consideration of other business, shall be decided 
without debate. 

"(ID Appeals from the decision of the Chair relating 00 the a~ 
plication of the rules of the Senete 00 the procedures relating ta 
resoluti\)n shall be decided Wlthout debate. 

"(5) The provisions of pe.ragraphs (l) through (4) shall apply only 
tG each license issued or transferred 'lDder this Act for which a 
complete and valid application bas beeo l""'Ceived by the Secretary 
prior ta the date that is 5 years following the date of enactment of 
the Commercial Space Launch Act Amendments of 1988. 

"(c) ThE' head of any Federai agency or department shall coUect 
insurance proceeds or any other payment owed for the loss of or 
damage ta Govemment property under its juri..c;djction or control 
~ulting from activities carned out under a license issued or trans­
rerred under this Act. Such pr0ceed3 or other payment shall he 
crcdited 00 the current applicable appropnations. funds, or accounts 
ofthat agency or department .... 

(b) Section 15(c) of the Comm2rcial Space Launch Act (49 U.S C. 
App. 2614(c» is amended 10 read as foUows: 

"Cc) Consistent with the requirements of this Act. the Secretary 
ah.U establish requil"ements br praof of fhancial responsibùity and 
IUch other assurances as mav he necessL'7 10 protect the United 
States and its agencies and personnel from hability, death. bodily 
injury, or 1055 of or damage to property aB a result of a launch or 
operation of a launch site lDvolving Govemment facilities or peMlOn· 
Del. The Secretary may not under this subaection relieve the United 
States of liabllity for death, bodily injUTY, or 1088 of or damage 00 
property resulting from the willful miaconduct of tbe Unitnod States 
or ita agent!. " • 

SEC." 1INlTED Sl'_'TF~ LAUNCH ISCENTIVES FOR CERTAIN SATEu.rrES. 
Ca) The requirements of subsection (aX1XB) of section 16 of the 

Commercial Space Launch Act (49 U.S.C. App. 2615), as amended by 
&bis Act, shall not apply 10 eligihle satellites. 

(h) To the extent approved in appropriations Acta, the United 
States shaH not require payment for the provi'lion of launch services 
iD connection with the commercial launch of an eligible satellite. 

(c) For purposes of this section, the term "eligible satellite" mt!8IUI 
• _teUite thllt-

(1) was under construction on August 15, 1986; 
(2) W8S the subject of a launch services ~ment or contract 

with the National Aeronautics and Svace Administration, 
which as of August 15, 1986, wu 10 effect. and not yet. carried 
out; and 

.., pa ftt ' • tif a1 



(3) is liceo.sed for launch under the Commercial Spaœ Laun:h 
Act. 

SI& 7. PREEIIP'I10N OF SCHF,>ULED UUNCHES. 

SectiOD 15(b) of the Commercial Spaœ Launcb Act ("g U.S.\.~. App. 
2614(1))) ia amended by adding at the end tbe following De. 
paragrapb: 

"(4XA> The Secretary, with the oooperatioD of the Secretary of 
Defense and the Administrator of the Nation.al Aeronautica and 
Spaœ Administration, shall take steps to ensure that the launches 
or payloads with respect to whicb a launcb date commitment from 
the United States ha:> been obUined for a launch licensed under thlS 
Ad are not preemptal from acœss to United States launch sites or 
launch property, exœpt in cases of imperative national need. Any 
determiDatioo of imperative national oeed sball be made by the 
~ of Defense 01" the Admjnistrator of the Natiooal Ae~ 
Dautial and Spaoe Administration, w consultation with the 
Secret.ar7, and sball not he delegated. A Iiœosee or transferee 
pnempt.ed From aocess ta a launcb site or launch property &hall !lot 
he required to ply to the United States any amount for launch 
lII!nÏœs mlely attributable to the scheduled launch preveotM by 
.m preemption. 

"(8) The Secretuy of Defense or the Administrator of the Na· 
tiaaal ~fi6iiaUtiCS and Spaœ Administ.~tion. in cooperation with 

l ,~ Secretary, as the case may he, shalI report to the Congresa 
1 within 7 days aftc·r aDy determination of imperative national need 

UDder subparagrapb (A). inclucliDg an explanatioD of the ciro 
c:umetaoœs justifying Sllch determinatioo and a schedule for ensur· 
iDg the prompt launching of a preempted payload." 

SBIC. LsnJDY OF PROCESS FOR SCHEDULING LAID/CRES. 

: The Secretary of Transportation. in oooperation .nth the 
1 Secret.ary of Defense and the Admin.i.strator of the National 

Aeroaaut:ics and Speœ Administration, and in consultation witn 
represeatatives of the spaœ IaWlch and satellite industry. shall 
.wdy ways and means of scheduling GovernmeDt and commercial 
payloads 00 commercial Jau.ncb vebicles at Governmeot lau.nch Sites 

ÏD. manoer which-
(1) mûes the best practicable use of the launch propertyof 

the United States; and 
(2) assures tbat the lauoch property of the United States that 

is aftilable for commercial use will be avai1able OD • COIIUIIer· 
cially reuooable basia. 

masisteut with the objectives or the Commercial Spac:e Launcb A~ 
'nie Secretary shall report the resuJ.ts of sucb study to the Congresa 
witbia 90 days aftec the date of enactmeDt of tlùs Act. 

SEC. t. COK.lŒRCUL SPACE LAL"NCR SER\"ICE COMPETmos. 

Il is tbe sense of the Congns that the United States should 
upl~re ways and means of developing a dWogue with appropnate 
r~ goftl'UlDent representauves to seek the deYelopment of 
pidel~ for acœss to laWlch serrioes by satellite builden and 
illien III a man.ner that assures the oonduct of reasonable and (&li' 
ÏDtem.tioaal competiÛOll ÎD commercial spM'I! actiVlties. 

" ~ 

IEC..I. LAVNCH VEHfCLE RESEARCR AND DEVELOPIIENT. 

The Administrator of the National Aervnautics 8J!.d Space 
Administration shall, in consultation wit.â representativeB of the 
lpace launch and satellite industry, design a iJrogr&ID for the sup­
port of researcb into launch systems component technolo-.,.;es. for the 
purpose of developÎD, higher performance and lower cœt United 
States laUDch vehicle technologi. and systems available for the 
lauDch of commercial and Govemment spececraft :.oto orbiL The 
Administrator shall submit a report outlining such prognun to the 
QJngresa within 60 days aRer the date of enactmeot of thi .. Act. 

SEC. Il. APPLICABILITY TO LlCENSES. 

This Act. and the amendments made by thitI Act, shall apply to all 
Ucen.ses issued under the Commercial Space Launch Act before, on, 
or aft.er the date of enactment of thia Act. 

Approved November 15, 1988. 




