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The last decade has witnessed the development o/ a private launch industry. Under
international space law, in particular the Outer Spacs Treaty of 1967, States shall
supervise and authorize the activities of their nationals, including private launch
companies, in Outer Space. In the United States, a substantial set of regulations has been
elaborated to exercise this control over the activities of the private launch industry. This
thesis analyzes, in a first chapter, the evolution which led to these regulations. The
Commercial Space Launch Act of 1984 and the subsequent regulations issued by the
Office of Commercial Space Transportation, regarding the licensing process are dealt with
in the second chapter. The third chapter examines the most important practical legal issue

relating to private launch services, namely liability and insurance.




RESUME

es dix derniéres années ont vu se développer industrie privée de lancements.
Conformément au droit international de l'espace, en particulier au Traité de I'Espace de
1967, les Etats ont le devoir de surveiller et autoriser les activités de leurs nationaux, dont
les compagnies privées de lancement, dans Uespace. Aux Etats-Unis, un ensemble dv
régles a été mis en place afin d’assurer Uexercice du contrile des activités privées de
lancements. La présente thése analyse, dans un premier chapitre, Vévolution qui « conduit
a élaborer ces régles. La Loi sur les Lancements, de 984, et les réglementations
subséquentes de " Office of Commercial Space Transportation”, sont examinées dnas un
second chapitre. Le troisieme chapitre traite de la question juridique dont la portéc
pratique est probablement la plus importante en matiére de lancements privés, a savoir

celle de la responsabilité et de 'assurance.
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INTRODUCTION

"Une détonation épouvantable, inouie, surhumaine, dont rien ne
saurait donner une idée, ni les éclaiz de la foudre, ni le fracas des éruptions, se produisit
instantanément. Une immense gerbe de feu jaillit des entrailles du sol comme d’un
cratére. La terre se souleva, et c’est a peine si quelques personnes purent un instant

entrevoir le projectile fendant victorieusement Uair au mi'ieu des vapeurs flamboyantes".

Jules VERNE. De la Terre a la Lune. 1865.
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Human beings have always been attracted by boundless spaces, particularly
by outer space, stars and planets. Since Antiquity, people have buiit rockets.
However, this was riot always to satisfy their curiosity about space surounding us, but
very often for military purposes'. This dual use of space technology
(military/civilian) has always been true. Modern rocketry itselt was borne out of
military rocketry. In the modern space era, the efforts of the nations engaged n
space programs were turned towards research, which was, in tact, the tundamental
aim of space activities. Then, these activities rapidly moved to nuhtary and civihian
applications. The technology of space communications and Earth observation
showed rapidly the tremendous opportunities that space activities could otfer, not
only to States or international organizations, but also to cach and every single
person on Earth. Then, from this understanding to the 1dea of commercializing
space activities, the step was easy. The idea developed that these space applications
could be put at the disposal of the public (enterprises, universities, laboratories,
international organizations...). At that time, only States (and some mternational
organizations such as ESA) were engaged in space activities. Ot course, private
enterprises were not excluded from the business. But they were not partiapating
directly in those activities. "Until recently, it was only the ndunect paiticipation which
would be found in practice: States and State institutions had a monopoly of space

activities and private industry was only linked to these activities as subconnactors or

! For a bric history of rocketry, see: Atlas Unmversalis de I'Espace, Encyclopedia

Universalis, 1987.
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sometimes as customers for the result. The exclusion of private industry from direct
participation even in private economy countries, where normally private industry is the
motor for technical progress and then transferring such progress into practical use for
the community, was duc to the enormous size of the technical means involved"™. But,
more and more, space offered opportumities to private enterprises to directly
participate to private enterprises in areas as various as material processing,
communications satellites, navigation, remote-sensing and meteorology, launches,
satellite retrieval and repair etc... There seemed to be some room for direct
involvement of private enterprises in those activities.

Before going further on the involvement of private enterprises in space
activities, a question must be answered: under the existing rules of space law, are
private enterprises allowed to undertake such activities? The rules of space law were
elaborated by States, in an era when they were the only ones involved in space
activities, whicn were, at that time, mostly exploratory®. The Outer Space Treaty
does not give an obvious affirmative answer to the question. On the contrary, it

would seem to start from the opposite assumption. Indeed, the use of the expression

2 K.IH.Bockstiegel, "Legal Implications of Commercial Space Activitics” (1981)
24 Colloguium, 1, at 4.

For an overview of business opportunitics in space sce: T. Logsdon, Space Inc.
(New York: Crown Publishers, 1988).

‘ K.ILBocksticgel, "Legal Implications of Spacc Activitics”, (1981) 24
Colloquium, 1, at 2 The author states: " In any casc, there can be no doubt
that the cxisting rules of space law have mainly been madc on the background
of and in the intention for exploratory space activities as they were executed
by States duriny the last 20 ycars".
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"for the benefit and in the interest of all countries™ seems to be incompatible with
the activities of private enterprises. Some authors® consider, for instance, that this
provision could allow private enterprises to undertake space activities. but under the
condition that the profits of these activities go to all countries. But 1t s generally
accepted that Art 1 of the Outer Space Treaty is general in character so that it is
obviously not possible to interpret the provisions as a ban for commercial use of
outer space". Besides, the question of private commercial use of outer space was
discussed during the drafting of the Outer Space Treaty. The Soviet Union
considered, referring to Art 1 par 2 and par 3 of the Outer Space Treaty, that only
States could benefit from the freedom of exploration and exploitation, fearing
irresponsible attitudes on the part of private enterprises®. The Umted States
supported the opposite opinion. Finally an agreement was reached i Art 6 of the

Outer Space Treaty®. The freedom of exploration and exploitation ot outer space

5 Treaty on Principles Governing the Activitics of States in the Exploration and
Usc of Outer Space, including the Moon and Other Celestial Bodics. Jan 27,
1967. 18 UST 2410. TIAS 6347. 610 UNTS 205. Art 1 par 1

6 Marcofl, Traué de diot intemational public de l'espace (Fribourg: Editions
Universitaires, 1973), 671.

7

K..Bocksticgel, "Legal Imphcations of ospacc Acuwvities”, (1981) 24
Colloguium, 1, at 6

8 UN Doc A/AC.105/C2 (1962) UN Doc A/S181 Annex 3 (1962). UN Doc
AJAC.105/C2/C6 (1962).

Art 6: " States partics 1o the Treaty  hall bear international responsiblity for
national activiics in outer space, including the moon and other celestial
bodics, whether such activitics arc carricd on by governmental agencies or by
non-governmental entitics, and for assuring that national activitics arc carried
cut in conformity with the prowvisions sct forth in the present Treaty The
activities of non-governmental entitics, in outer space, including the moon and
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is not limited to States but can also be exercised by non-governmental entities,
including private enterprises' This is also supported by Art 9 of the Treaty, which
provides: "If a State Party to the Treaty has reason to believe that an activity or
experiment planned by it or ils nationals..."(emphasis added). The involvement in
space activities of the nationals of a State, besides the State itself, is thus quite
clearly recognized by the Treaty.

Another point should be noted with respect to the relations of private
enterprises to space law. Once we have explained that private enterprises may
engage in space activities, from a space law point of view, do they have to comply
with the principles of space law? A positive answer must obviously be given. The
Outer Space Treaty itself gives the answer to this question: "national aciivities", i.e.
activities carried out by the nationals of a State, a private company being one of
them through the link created by its citizenship!, must be carried out "in

conformity with the provisions set forth in the present Treaty". Consequently, private

enterprises have to comply with all the principles of space law, particularly with

other celestial bodies, shall require authorization and continuing supervision
by the appropriate State party to the Treaty. When activitics are carried on
in outer space including the moon and other celestial bodies, by an
intcrnational organization, responsibility for compliance with this Trcaty shall
be borne both by the international organization and by the States partics to
the Treaty participating in such organization".

19 On the legitimacy of non-governmental activities see: S.Gorove, "Implications

of International Space Law for Privatc Enterprise”, (1982) 7 Annals of Air &

Space Law, 319, at 320.

' For further discussions about the notion of "national activities" sce:

H.Bittlinger, " Private Spacc Aclivities: Questions of International

Responsibility" (1987) 30 Colloquium, 191, at 192, 193.
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fundamental principles such as the application of international law to outer space,
the application of the United Nations Charter to outer space, the obligation to carry
out space activities for peaceful purposes, the non-appropriation principle, the
freedom of exploration and use of outer space...

The beginning of the 1980’s marked a strong optimism with respect to private
involvement in outer space activities. Apart from material processing and
experiments in outer space, three big fields were progressively cpened to private
enterprises: satellite communications, remote sensing, and launch services. This
movement of "privatization" took place in Europe, at the beginning of the 1980’s,
and in United States, a little later.

In United States the landmark of this movement is the year 1984, Two
important pieces of legislation were passed by Congress that year: the Land
Remote-Sensing Commercialization Act'? and the Commercial Space Launch
Act®, These Acts officially marked the entry of private enterprises into the market
of remote-sensing and launch services, respectively.

The purpose of this thesis is to examine the involvement of private
enterprises in the business of launch services in the United States. Private companies
which tried to enter this market, in the early 1980’s had to face a situation of
uncertainty as to which laws, rules or regulations would be likely to apply to their

activities. They had to struggle to obtain launch clearances and go through endless

1215 USC 4201.

3 49 USC 2601.
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series of consultations and applications with a number of the US Federal Agencies.
Indeed, they can undertake space activities but the United States would be
responsible for them towards other States as well as towards their own nationals.
Thus, the Government has an interest in making sure that its international
obligations are complied with. The Government finally understood the need for
simplifying the launch licensing process and the first step was taken with the
issuance of Executive Order 12465 on February 24, 1984. This evolution is analyzed
chronologically (Chapter 1). The second step of the process was the Commercial
Space Launch Act passed by Congress a few months later. The Office of
Commercial Space Transportation was established to carry out the responsibilities
given to the Secretary of Transportation by the Act. The OCST issued proposed and
interim rules, received comments on those regulations, worked on improving them
with the collaboration of the industry and the Federal agencies concerned as well
as with the experience it acquired along the years. A set of final rules was eventually
issued in 1988. The provisions of the Act and the regulations are analyzed, with a
particular emphasis on the substantial provisions affecting the licensing procedure
itself (Chapter 2). The United States is internationally liable for damage caused by
its nationals. The Commercial Space Launch Act also provided for the opportunity
given to enterprises to use Government launch facilities. Consequently, the question
of liability is of tremendous importance. The companies were required to obtain
insurance for damage to Government property as well as to third-parties with

neither limits nor government indemnification. The industry stressed the
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disadvantages brought by these provisions. Eventually some amendments were
passed by Congress in 1988 to minimize these inconveniences. The provisions of the
Commercial Space Launch Act, the conditions leading to the subsequent
amendments and the provisions of the 1988 Amendments are analyzed
chronologically (Chapter 3). As far as legislation and regulations are concerned,
emphasis has been put on the study of primary sources, statutes, Congress reports
and regulations issued by OCST, very little of literature having been devoted to

extensive analysis of these provisions.




CHAPTER 1.- PRIVATIZATION OF SPACE LAUNCH
SERVICES:NEEDS AND PFOCESS.

i
" Space is not just science anymore, it is business. Corporate strategists
who ignore space may be doing so at great jeopardy for their company’s
% SJuture".
\ Peter W.Wood & Peter M.Stark
"Made in Space"
Booz Allen & Hamilton, Qutlook, 1985.
7
“




The next generation of billionaires is oing to come

from the business of space"
Arthur Dula.
Aerospace Counsel for Space Commercialization.

Dula, Sheilds, and Egbert, Houston, Texas.

. TIVE OF PRIVATE ENTERPRISE,

(A).- A COMPARISON WITH EURQPE.

Privatization of commercial launch services took place in Europe earlier than
in the United States. But it was done in a very different spirit. In Europe, the
initiative came from governments. The States members of the European Space
Agency (ESA) rapidly understood that the structure of ESA was too heavy for the

management Gf the Ariane program!. They thought that a private entity would

1 On ESA see:
* M.Bourély, "Organisations a compétence territoriale. Organisations dc
Pespace”, Jurisclasseur Droit Intemational. Fasc 195.
* Manin, "Le nouvcau droit de la coopération spatialc curopéenne: I'Agence
Spatiale Europécnnc” (1974) RTDE 2/3.
* NJasentuliyana & R.Sk Lee, Manual of Space Law (New York: Occana
Publication, 1979). Europcan Space Agency in Vol 2.
* M.Bourély, "L'Agence Spatialc Européennce”, (1976) 1 Annalsof Air & Space
Law, 183.

* J.Chappez, "La création de I'Agence Spatiale Européennc”, (1975) 21 AFDI,
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perform this task better and would have a stronger position in the international
competition. Consequently, the governments of the States members of ESA?
decided, in a Declaration introduced by France on January 14,1980 to transfer the
activities related to the ARIANE launcher to a private entity. This entity was
eventually set up as an incorporated company under the laws of France, on March
26, 1980, and named ARIANESPACEY This company is in charge of the
management of the manufacture of the launcher, its commercialization, and the

launch operations. The costs of further developments of the launcher are still beiny

801.
* Convention for the Establishment of a European Space Agency. Spacc Law:

Sclected Basic Documents, 2d Ed. 178. 331. European Space Agency Basic
Texts. 4 Vol. Paris ESA.

2 ESA was in charge of the development of the ARIANE launcher. Scc :
* M.Castello, La Grande Aventure d’'Ariane.(Paris : Laroussc,1987).
* M.Bour¢ly, "Coopération intcrnationale et droit de I'espace, I'excmple de
la 1égende curopéenne”, in Aspects récents du droit de l'espace.(Paris :
Pedone,1988), 47.
* M.Bourély, " La production du lanceur Arianc",(1981) 6 Annals of Air &
Space Law 279.

Dcclaration of Certain European Governments Relating to the Arianc
Launcher Production Phase.(1981) 6 Annals of Air & Space Law, 723.

4 On ARIANESPACE, sce :
* M.Castello, La Grande Aventure d’Ariane (Paris : Larousse, 1987).
* J.Chappez, " Ariancspace : premitre société de transport spatial”, (1983)
110 JDI,695.
* J.Chappeez, "Les systemes de transport” in: Aspects récents du droit de
I'espace (Paris, Pcdone, 1988).
* G.C.Raclin, "Going to Work in Spacc: A Survey of Presently Available
Launch Systems" in: American Enteiprise, the Law and the Commercial Use of
Space, National Legal Center for the Public Interest, 1986, 31-72, at 46 & .
* ARIANESPACE, Arianespace, premiére société commeiciale de transport
spatial, Public Relations Document.
* A.Souchicr & P.Baudry, Ariane (Paris, Flammarion, 1986).
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borne by governments’. Finally, it is important to keep in mind that a large part of
the company’s capital comes from public sources. Privatization was essentially a
matter of legal technique. In the United States, the movement went the opposite
way. The initiative came from some private enterprises willing to enter the market
of commercial launch activities.

The first company to appear on the market of private commercial launches
was SPACE SERVICES INCORPORATED OF AMERICA (SS1), a company
incorporated under the laws of the State of Texas on September 17,1980. The object
given to this company was to perform any lawful business for which corporations
could be incorporated under the Texas Business Corporation Act. SSI's objectives
were to:

1) demonstrate SSI’s ability to fund, organize and develop a completely private
launch capability;

2) develop a cooperative working relationship with relevant Federal agencies;

3) acquire operational experience;

4) develop a model private launch site;

5) predict the success of orbital operations based on suborbital performance;

6) compare the performance of Conestoga I to the design missions.

Consequently, when this company decided to develop, build and liunch a

5 ESA is in charge of new developments related to the ARTIANE type launcher.

6 A.D.Webber, "Launching the Rocket Industry in the United States: Domestic
Regulation of Privatc Expendable Launch Vehicles (1984) 2 Journal of Air
Law & Commerce, 50. Citing Spacc Scrvices of America, Concstoga I Mission
Report 3 Mar, 1983. (Submitted to the FAA).
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Commercial Expendable Launch Vehicle (ELV), it was necessary to check that this

activity is lawful, while performed by a private company.

(B).- A CONSEQUENCE OF SPACE 1AW : THE DUTY TO SEEK
GOVERNMENTAL AUTHORIZATION TO LAUNCH PRIVATE ELV’s.

As ve have seen previously’,international space law allows space activities
to be operated by private companies. However, from the beginning of the
discussions among States on this matter, a very important element was clear: private
companies could be allowed to enter into such activities, under the condition of the
control by the appropriate State. A Soviet document clearly expressed this opinion:
" The Soviet delegation considers it essential to point out tha: in this field it would be
possible to consider the question of not excluding from the declaration the possibility
of activity in outer space by private companies, on the condition that such activity
would be subject to the control of the appropriate State, and the State would bear
international responsibility for i,

This is what was finally embodied in Art 6 of the Outer Space Treaty’. Also,

7 See Introduction.

8 UN Doc A/AC. 105/PV.22 (1966), 37.
% Treaty on Principles Governing the Activitics of States in the Exploration and
Use of Cuter Space,including the Moon and Other Celestial Bodics. Jan
27,1967. 18 UST 2410; TIAS No 6347; 610 UNTS 205.

ART 6 : " Statcs partics to the Treaty shall bear international responsibility
for national activitics in outcr space, including the moon and other cclestial
bodics, whether such activitics are carricd on by governmental agencics or by
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Art 8 of this treaty provides that a State Party which carries on its registry an object
launched into space "shall retain jurisdiction and control over such objeci". As was
previously noted'’, the Treaty does not make any distinction between the activities
of a State and activities of this State’s private enterprises. As noted by
A.D.Webber!: " Thus, the treaty clearly contemplates private space activities and
mandates that States partics take responsibility for such activities, even if the State does
not exercise any direct or indirect control over such activities'. Consequently, 1t is the
responsibility of the United States to ensure compliance with the provisions of the
Outer Space Treary by private enterprises : principle of free exploration, use and
exploitation of space by all, non-appropriation of space, peaceful use... As for the
question of which State would bear this responsibility, the Outer Space Treaty, in
its Art 6, uses the expression "the appropriate State", and Art 7 imposes hability on

a State for space activities of its nationals. More precision is given in the Liability

non-governmental entities, and for assuring that national activitics arc carricd
out in conformity with the provisions sct forth in the present Treaty. The
activities of non-governmental entitics, in outer space, including the moon and
other celestial bodics, shall require authorization and continuing supervision
by the appropriate State Party to the Trcaty. When actvities are carricd on
in outer spacc including the moon and other cclestial bodics, by an
international organization, responsibility for compliance with this Treaty shall
be borne both by the international organization and by the States Partics to
the Treaty participating in such organization".(cmphasis provided).

10 See Introduction.

Allen Duanc Webber, "Launching the Rocket Industry in the United States
: Domestic Regulation of Privatc Expendable Launch Vchicles” (1984),
Journal of Air Law & Commeice, 1, at 36.
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Convention'% the State responsible for damage (as covered by the Convention)
caused by the space object operated by the private enterprise is the "launching State"
defined as "a State which launches or procures the launching of a space object", or "
a State from whose territory or faciliy a space object is launched™, The
interpretation of the expressions "launching State" and "appropriate State" has been
discussed. Thus, for Prof.Bdckstiegel, the appropriate State can also be "the State
whose nationality the private enterprise has™, However, as M.Ritholz notes : " If the
State of nationality is presumed 1o have jurisdiction, several problems arise. The Staie
of nationality of the PLV [ Private Launch Venture ] could be the State of
incorporation, the State where its home office is located, or where its principal place of
business is located. If more than one State is involved, conflicts over which State would
have primary jurisdiction, for purposes of the 67 Treaty, would be manifold. No matter
which State is obligated to exercise "authority and supervision' over the user or PLV,
any activity in outer space by the user or PLV can be legitimized only by the willingness
of a State party to assume responsibility for such "authorization and supervision”. In
order to adequately supervise any activity, the supervising State must be able to impose
sanctions upon the entity in control of the space object after it is launched. That entity

would be either the PLV or the user. Thus the location of the PLV or the user and the

12 Convention on International Liability for Damage Caused by Space Objects.

Adopted in UNGA Res 2777(XXVI). Nov 29,1971. Opcned for signaturc
March 29,1972. Entercd into force October 9,1983.

13 Liability Convention Art 1 c)i) and ii).

1 K.H. Bockstiegel, " Legal Implications of Commercial Space Activitics”, (1981)

24 Colloquium, 1, at 12.
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whereabouts of their respective assets are relevant to determining which State is "the
appropriate State Party". As a general rule, a State may not exercise its enforcement
jurisdiction on the territory of another State without the latter’s consent. Thus, the State
in which the PLV or the user or their respective asscets are located should be the State
Party obligated to "authorize and supervise" user or PLV activities"V,
As for M.Webber, he writes : "Thus, the United States is primarily liahle under
intemational law for purely private space vehicles that launch from the United States
or its temitorial waters"®,

This discussion illustrates the various interpretations given to the expressions
"appropriate S'ate" and “launching State"V. This may be a reason why, when
legislation was elaborated to regulate private ELV activities, to be on the safe side,

the scope of application of the legislation was decided to be made very wiae'™,

15 Andrew Ritholz, "International and Domestic Regulation of Private Launching
Ventures" (1985) Stanford Jounal of International Law, 135, at 142,

16 Webber, "Launching the Rocket Industry 1n the United States. Domestc
Regulation of Private Expendable Launch Vehicles, (1984) Joumnal of A Law
& Commerce, 1, at 39,

17" For other points of view sce: I1.Bittlinger "Private Space Activitics: Questions
of International Responsibility” 1987, 30 Colloquium, 191-196; A Gorbicl,
Outer Spacc in Intcrnational Law, 31; E.W.Jenks, Space Law, 236, J.Kish,
The Law of Intcrnational Spacces, 137; 1 A.Casbali, The Concept of State
Jurisdiction in International Space Law, 122; S.Gorove, "Sovereigniy and the
Law of Outer Space Recxamined” 1977 Annals of Air & Space Law, 315,
M.Menter, "Legal Responsibility for Outer Space Activities”, (1983) 26
Colloquium, 122; 11.L. Traa Engclman, "Problems of Statc Responsibility in
International Spacc Law", (1983) 26 Colloquitm, 141 M Iowald, "Privatc
Space Activitics and National Legislation”, (1989) 32 Colloguinum, 344-347, at
345,

18 See Chapter 2.
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The launching State is absolutely liable for damage caused by its space object
on the surface of the earth and to aircraft in flight, and its liability is based on fault
for damage caused elsewhere ‘o0 another space object or to persons or property
aboard it, these liabilities being subject to the exceptions provided in Art 7 of the
Liability Convention'. The United States has ratified these instruments. However,
this does not give it domestic authority to regulate the private space launch industry.
Moreover, when giving its consent to the Outer Space Treaty, the Congress did not
pass any legislation giving power to any agency to regulate this industry. Of course,
Art 6 of the US Constitution provides that "all Treaties made (...) under the Authority
of the United States shall be the supreme law of the Land ". But this would give
domestic authority to the United States’ Executive to regulate private launch
industry only to the extent that the Outer Space Treaty, or part of it, is considered

as self-executing, and as such does not require any implementing legislation. The

1 The Liability Convention does not apply to damage caused to a US national
by a US space vebicle.Domestic law remedics must be uscd by the claimant.
Strict liability scems to be very adequate in that casc, launch activitics being
casily considercd as ultra-hazardous. See Webber 1d note 16.

Two cases would support the stict liability action :

* Berg v.Reaction Motors Division, Thiokol Chemical Corp. 181 a. 2d 457
(1962,n).5¢). (Damage causcd in the vicinity of a rocket site by the testing of
rocket).

* Smith v.Lockheed Propulsion Co. 56 Cal Rptr 128 (1967, C.A) (Damage
caused by firing of a rocket and consccutive scismic vibrations).

On liability for space actvities sce:

* Space Activities and Emarging Intermational Law, Cenlter for Rescarch of Air
& Space Law, Mc Gill University, 1984, 293 & (I.

* Christol, "Intcrnational Liabality for Damage Caused by Space Objects”,
(1980) 74 Am J of Int'l Law, 346, 359.

* G.Van Recth, "The Launching State Should Indemnify all Participants in a
Space Venture", International Bar Association, 22d Biennial Conlcrence,
Buenos Aires, 25-30 Scptember 1988S.
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notion of self-executing treuty can be defined as follows : " [a] self-executing treaty
is one which fumishes by its own terms (or by reason of the existence of pieviously
enacted statutes which can implement it) a rule of law for the executive branch of the
Government, the courts, the States, or for private individuals. An e .ccutory, or non sclf-
executing treaty, is one which explicitly or implicitly requires implementation by some
executive or legislative agency, cither Federal or State, before it can become a nle for
the courts or for private individuals"®, 1t is the role of the executive branch o decide
whether a Treaty is self-executing, this determination being subject to further
interpretation by the Courts?.

It seems that the drafters of the Outer Space Treaty intended to make it self-
executing, at least insofar as it impcses on States the continuous supervision ol space
activities undertaken by their nationals, which derives in a positive abligation 1o
renulate these activities?. This conclusion comes from the very strong language ol

the Treaty in its Art 6 :

2 AE Evans, "Somec aspects of the Problem of Self-Exccuting Treaties” (1951)
45, Proceedings Am Society Int’l L, 66-68, quoted by P.D Nesgos DCL Thesis
id note 21.

21 On self-exccuting treaties see :
* Restatement (second) Forcign Relations Law . Parag 141 (1962).
* Evans, "Sclf Exccuting Treaties in the United States of Amenica”, (1953) 30
BrtYB Int'l L, 178-185.
* Henry, "When is a Treaty Self Exccuting ?", (1974) 27 Mich L Rev, 776
* P.D Nesgos, National Law and Commercial Ac.oties in Quter Space, DCL
Thesis, Mc Gill University, Institute of Air & Space Law, 1983, 9.

2

See for the samc opinion : P.D Nesgos, DCL Thess id note 21, p 22 1L, p
203.

See for a different opinion : Arthur Dula, "Regulation of Privatc Commecrcial
Space Activities" (1981) 24 Collogquuim, 25, who considers that these
provisions arc not sclf-cxecuting.
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- "shall" bear international responsibility

- for "assuring" that private enterprises conduct their activities in conformity

with the provisions of the Treaty;

- private activities "shall" require authorization and continuous supervision.

Moreover, when the United States ratified the Treaty, no implementing
legislation was asked by the President. The Department of State itself, in the SSI
procedure, behaved in a way which implied that it recognized the Outer Space
Treaty as self-executing : while SSI was asking the DOS for an export permit, the
DOS addressed other issues related to the launch, implying that it considered itself
as having authority to regulate this field.

Finally, and more importantly, the United States cannot use the argument of
the absence of domestic legislation to leave its international undertakings unfulfilled.
First, under internationai law, the United States is responsible for the application
of the treaties it ratified®. Moreover, the United States has not only a duty to
make sure that private enterprises comply with the provisions of the treaties, but
alsc an important interest in doing so: it would be held responsible, towards other

States, for the possible damage caused by the activities of these enterprises, and, as

such, it has an interest in authorizing the activities for which it considers acceptable

2 Vienna Convention on the Law of Treaties. Art 27. UN Doc A/Conf 39/27
(1969). (1969) Int'l Legal Materials, 679.
Art 27 states that "a party may not invoke the provisions of its intcrnal law as
justification for its failurc to perform a treaty".
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to bear this responsibility®.

However, it is worth noting that, if the issue of the domestic authority of the
US Executive to regulate private ELV’s has been discussed theoretically, in practice
companies which wanted to launch such vehicles did not challenge this authority

and, from the beginning, sought licenses and authorizaticns.

(C).-AGENCIES HAVING A POSSIBLE INTEREST IN REGULATING PRIVATE

LAUNCH ACTIVITIES.

Having concluded that the United States Government has authority to
regulate these activities, the question arises as to which agencies are involved in the
process of authorization. This is what SSI tried to find out when it decided to launch
its first rocket.

As no legislation was passed by Congress, no agency was specifically granted
any authority to regulate the activities of the private launch industry. Morcover,
launches used to be operated by NASA, the Department of Defense and the
Department of the Army, Navy and Air Force which were acting under their own
regulations and under the authority of no other agency. But in view of the existing

legislation at that time, the launch of a rocket was susceptible to fall within the

% For developments about the authority and duty of the US Government to
regulate private ELV’s under domestic and international law, scc : Alicn
Duane Webber, "Launching the Rocket Industry in the United Statcs:
Domestic Regulation of Private Expendable Launch Vehicles”, Journal of Air
Law and Commerce, 1, at 35.

o T U
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competence of a number of administrations. The review of these agencies gives an
idea of the situation as it used to be when the first private launch was initiated. It
is intended to provide a historical perspective as to a very complicaied process that
was to be simplified by the Commercial Space Launch Act and the Office of

Commercial Space Transportation®,

Obviously, the Federal Aviation Administration was to be consulted. In fact it
is the only agency having been granted some kind of authority regarding rocket
launches. The Federal Aviation Act of 1958% grants the Secretary of Transportation
the authority to develop plans and formulate policy regarding the use of navigable
airspace?’. The Secretary of Transportation can issue rules and regulations "for the
prevention of collision(s) between aircraft ... and airborne objects", and, in general,
to ensure the safety of aircraft. The legislator intended to give the FAA authority
on spacecraft®, as the Senate Committee explained : " in order for the administrator

of the new agency to properly discharge his responsibilities under the new act,

The Commercial Spacc Launch Act, the Office of Commercial Space
Transportation and the subsequent regultations will be dealt with in Chapter
2. However, we may already stress that much of the authority of the agencics
{urther analyzed has now becn supplanted by the Office of Commercial Space
Transportation.

% 49 USC Parts 1301-1523 (1982).
21 49 USC Part 1348,
Except public spacecraft. NASA or DOD spacccralt cannot be regulated by

the FAA bccause the Congress did not give FAA regulatory powers with
respect to public aircraft (or more exactly airborne objects).




S

22

particularly those in connection with the allocation of airspace, that his jurisdiction
should extend not only to vehicles commonly considered as aircraft, but also during
their flight through airspace, other vehicles such as rockets, missiles and other airborne
objects"®. Moreover, it should be noted that FAA has some authority over
spacecraft as a logical consequence of its authority over airspace: FAA has authority
insofar as safety of air navigation is concerned. The FAA Chief Counsel expressed
this view, saying: "it seems entirely consistent with the intent of the FA Act not to apply
the full panoply of our FAA regulations so long as we remain asswed that safely of the
US air-space will not be derogated"®. In this view, the FAA issued regulations
related to unmanned rockets, in 1962%. These regulations were not aimed at
commercial launch vehicles but at model rockets. FAA recognized that this Federal
Aviation Regulation (FAR) is the only regulation applicable to private expendable
launch vehicles*. This regulation defines the term "rocker" as meaning “an
unmanned aircrafi, whose flight in the air is derived fiom the thrust of cjected

expanding gases generated in the engine from self contained fuels or propellants and is

% S.Rep. No.1811. 85th Cong, 2d Sess, 20 (1958).

30 1 etter from the FAA Chief Counsel to the NASA General Counsel, dated 11
March 1977. Quoted in P.D Nesgos, DCL Thesis, id note 21, p 176.

31 14 CFR Parts 101.21-101.25.Proposed in 1962, 27 Fed Reg $402 (1962).
Enacted in 1963, 28 Fed Reg 306 (1963).Recadificd in 1963, 28 Fed Reg 6722
(1963). Amended in 1974, 39 Fed Reg 22,252 (1974).

32 For instance, in thc Concstoga 1 casc, when giving the exemption, the FAA

did not invoke any other regulations.

In Re Space Scrvices Inc, Regulating Doc No 22 7775 (Sept 1, 1982).
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ga not dependent on the intake of outside substance. It includes any part which becomes
separated during the operations™, The FAR provides that no unmanned
rocket may be operated :
- in a manner that creates a collision hazard with other aircraft;
- in controlled airspace;
- within five miles of the boundary of any airport;
- at any altitude where clouds or obscuring phenomena of more than five
tenths coverage prevail;
- at any altitude where the horizontal visibility is less than five miles;
- into any cloud;
- within 1500 feet of any person or property that is not associated with the
i operation;
- between sunset and sunrise.*
Moreover, within twenty four to forty eight hours prior to the launch, the operator
of the unmanned rocket must give certain safety information to the nearest FAA Air
Traffic Control facility, these information including:
- the names and addresses of the operators;
- the number of rockets to be operated,;
- the size and weight of each rocket;

- the maximum altitude to which each rocket will be operated;

3 14 CFR Part 48.3 Civil Air Regulations.

s
e

14 CFR Part 101.23 (a)-(h).
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- the location of the operation;

- the date, time and duration of the operation;

- any other pertinent information required by the air traffic control facility™,
As unmanned rockets will interfere with controlled airspace, private companies
operating them must obtain either a waiver or an exemption from the regulations™.
The waiver is adapted when the company wants to operate only one flight (test
flight) and this procedure is quite simple. In case the company wishes clearance for
a series of launches, it must obtain an exemption. This procedure is more
cumbersome because the exemption can be granted only in Washington DC, and the
comments of the DOD, DOS and othcr agencies that have an interest in the use of

airspace, must be obtained by the FAAY.

For the launch of unmanned space vehicles, it is essential for purposes of
guidance, tracking, possible destruction..., to use radio communications. Under the
Communications Act of 1934%, nobody can operate or use a radio apparatus unless

this person obtains a license pursuant to the Act®. This license is to be given by

35 14 CFR Part 101.25.
36 14 CFR Part 11.71.

37 On the role of FAA, scc :
P.D Nesgos, DCL 1 ncsis, id note 21,p 171.

38 Federal Communications Act of 1934. 47 USC Parts 151-609.

3% 47 USC Part 301.
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the Federal Communizations Commission‘® even though there is no procedure

directly applicable regarding communications involved in spacecraft launches.
Consequently, private launch companies need to apply for this license with the FCC
before launching. However, this seems to be quite easy because the radio systems
used for these launches do not present exceptional characteristics that would need

special attention of the FCC4.

The Department of State, as well, is interested in private launches. For it is in
charge of foreign affairs, the DOS has to ensure compliance with treaties in force
for the United States. As we have explained above*?, private launches will involve
the liability of the United States towards another State in case of damage caused to
the latter by the launch or, in general, by the non compliance ot the company with
the provisions of the treaties. Moreover, the United States has to provide the
Secretary General of the United Nations with information concerning space objects
launched by it®. In consequence:

- firstly, the DOS has an interest in checking that the proposed launches are

49 47 USC Part 151.

4" For a detailed description of the FCC regulations applicable at that time, sce

P.D Nesgos, DCL Thesis, id note 21, p 191 (L.
2 Sce Chapter 1.L(B).

4 Convention on Registration of Objects Launched into Outer Space. Adoptcd
in UNGA Res 3235 (XXIX), 12 Nov 1974, 28.1 UST 695(1976-7). Openced for
signature 14 Jan 1975. Entered into force 15 Sept 1976.

ART III(1). ART II(1).
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in conformity with the treaty obligations of the United States, ensuring launch safety
and preventing liability of the United States;

- secondly, the DOS has an interest in concluding an agreement with the
operator of the launch, providing for the indemnification of the United States, in
case of its liaLility, either by insurance or any other means.

Another reason why the DOS is implicated in private launches is that rockets,
launch vehicles, payloads, specifically designated associated equipment, and related
technica! data, are included on the "Munition List"* determined by the DOS. "The
List comprises a variety of categories of arms, ammunition and implements of war.
Category 1V, titled °Launch Vehicles, Guided Missiles, Ballistic Missiles, Rockets,
Torpedoes, Bombs and Mines’ includes rockets (except meteorological sounding
rockets), and launch vehicles, and apparatus, devices and marerials for their
operation®. Also included are missiles and space vehicle poweiplant. Category VIl of
the Munitions List mentions spacecraft 'including manned and unmanned, active and
passive satellites’. Category XI includes military space electronics. 1t is clear from the
enumeration that the references 1o space-related equipment are phrased in such a
manner as to comprise virtually any space-bound object or vehicle even if it has no

defence or military purpose". A license is required for the export ot such items,

4 22 CFR. 121.01.

4 For the full contents of this Category IV sce: Arthur Dula, "Private Sicctor
Activities in Outer Spacc", (1985) 19 International Lawyer, 159, at 180 notc 7S.

4 In: P.D Nesgos, DCL Thesis, id note 21,p 208-209.




27
(‘ under the Arms Export Control Act”. An "export" is defined as meaning "the sending

or taking out of the United States in any manner any article, equipment or technical
data on the Munition List"®, Consequently, in two cases a license would be needed:
- if the flight plan implies that the rocket will leave the territorial waters of
the United States;
- if the rocket is to be transferred out of the US territory to international

waters or to another State to be launched®.

In connection with this question is the role of the Internal Revenue Service.
Under the Gun Control Act of 1968%, importers, manufacturers, and dealers in
firearms, destructive devices, and ammunition for destructive devices must register
( with:
- the Alcohol Tobscco and Firearms (ATF)
- the Internal Revenue Service (IRS).

They also have to do some payments to the IRS. The definition of 'destructive

‘7 Arms Export Control Act. 22 USC Parls 2751-2796.
Regulations: 22 CFR. 123.01.
On export controls sce:
A.Dula, "Export Controls Affecting Space Operations", (1986) 51 Journal of
Air Law & Commerce, 927, 944-947.
B.Brumberg, "Regulating Private Space Transportation” (1984) Administrative
Law Review, 363-385, at 380.

% 22 CFR Part 121.19 (1984).

“ On the role of DOS, see: P.D Nesgos, DCL Thesis, id note 21,p 202 1.

( 50 18 USCA. 921.
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devices" encompasses rockets®!.

NASA could also be seen as another agency having an interest in private
launches. However, it seems that, from the regulatory point of view, NASA has no
authority over private launches. The language of the National Acronautics and Space
Act of 1958% leads to this conclusion. Some provisions of the Act can be selected
to show that private launch activities are not included in the mandate of NASA.

- "The Congress further declares that such activities [aeronautical and space
activities] shall be the responsibility of, and shall be directed by, a civilian agency

exercising control over acronautical and space activities sponsored by the United

States(...)"3

St B.Brumberg, "Regulating Private Spacc Transportation",(1984) Administrative
Law Review, 363-385, at 381.

52 42 USC Parts 2451-2477, 2481-2485.

53 42 USC 2451 Scct 102.(b)
On the interpretation of the word "sponsored’ sec:
* Arthur Dula, "Regulation of Private Commcrcial Space Activities” (1981) 24
Colloquium, 25-45, at 27.
* Allen Duane Webber, "Launching the Rocket Industry in the United States
: Domestic Regulation of Private Expendablc Launch Vehicles"(1984) Jounal
of Air Law & Commerce, 1-67, at 16.
* Case Forshan v. Harris, 100 S.Ct 978 (1930). It was ruled in this casce that
a private group which had reccived federal funds was not thereby turned into
a federal entity for purposcs of the Freedom of Information Act. "Grants ol
federal funds gencrally do not create a partnership or joint venturc with the
recipient, nor scrve to convert the acts of the recipient from private acts to
governmental acts abscnt cxtensive, dctailed and virtvally day to day
supervision”.
* B.Brumbcrg, ‘"Regulating Privatc Spacc  Transportation”,(1984)
Administrative Law Review, 363-385, at 378. In this author’s vicw, sincc the
United States ratificd the space treatics, private space launches cannot occur

without the United States’ approval. Thus, they arc implicdly "sponsored” by
NASA.
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- "the term ‘aeronautical and spuce activities’ means (A) research into, and the

solution of, problems of flight within and ouiside the earth’s atmospheie; (B) the

development, construction, testing and operation for research purposes of

aeronautical and space vehicles; (C) (...) and (D) such other activities as may
be required for the exploration of space(...)"s*.
Obviously, the language used by the Act does not give NASA authority to regulate
private launches. Indeed, these activities are not "sponsored" by the United States.
Moreover, usually they are not for research or exploration purposes, but for purely
commercial purposes. Research and exploration of space are still mostly conducted
by States. Moreover, NASA expressed the will not to be involved in regulating
private ELV’s%,
However, because of its technical experience, NASA plays an important role:
- in cooperating with other agencies which may need technical advice to
exercise their regulatory role and issue the necessary licenses,
authorizations and exemptions.
- when a company uses NASA'’s equipment or facilities. In that case, as owner
and operator of the facilities, NASA can impose, on a purely

contractual basis, some obligations on the company such as obtaining

54 42 USC 2452. Sect 103 (1).
3% Space Commercialization Ilcarings Beforc the Subcommitice on Space
Science and Applications of the ITousc Comm. on Scicnce and Technology.
98th Cong. 1st Scss 65 (1983), at 36 (Statcment of M.Beggs).



Department’s Material Transportation Bureau and the Bureau of Motor Carrier Safety
exercised some control over the launch license procedure as far as transportaiion

of hazardous materials (rocket propellants) to and from the launch site is

insurance to cover any liability of NASASS,

Pursuant to the Hazardous Materials Transportation Act™, the Transportation

concerned® .

role relating to private ELV’s®, However, as well as NASA, the DOD will play a

role in the activities of operators of private ELV’s launching from DOD facilities,

The Department of Defense does not consider itself as having any regulatory

particularly insofar as safety is concerned.

As having the duty to protect commercial and leisure sea vessels against

56

57

58

59

Mossinghoff, "Managing Tort Liability Risks in the Era of the Space
Shuttle"(1979) 7 Journal of Space Law, 121,122,

49 USCA. 1801-1812.

K.G.Yelton, "Evolution, Organization and Implementation of the Commecrcial
Space Launch Act and Amendments of 1988", Winter 1989, Joumal of Law
and Technology, 117, at 123.
B.Brumberg, "Regulating Private Spacc Transportation”,(1984) Administiative
Law Review, 363-385, at 381.

Space Commercialization Ilcarings Before the Subcommiticc on Space
Science and Applications of the Ilouse Comm on Scicnee and Technology

98th Cong 1st Sess 65 (1983), at 155 (Statement of Colonel Jacoby,
Department of Dcfensce).
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potential hazards, the Coast Guard may have some interest in the activities of private
ELV’s in case some parts of the rocket were susceptible to fall in the territorial

waters of the United States®.

Fi.ially, launches should be notified to NORAD®. The first reason is that
NORAD tracks all objects in outer space, so that the launch of a new one is
necessary information for them. The second reason is that NORAD may
recommend to the operator of the ELV some adjustments of the flight plan in order

to prevent collision or damage with other objects in space®.

Some other agencies have been mentioned, as well, as having a possible role

% Port and Waterways Safety Act, 33 USC Parts 1223(c), 1225 (1982).
6 North American Acrospace Defense Command.

% For more devclopments about the different agencies intercsted in private
ELV sce :
* Allen Duane Wcbbcer, "Launching the Rocket Industry in the United States
: Domestic Regulation of Privatc Expendable Launch Vehicles.(1984) Journal
of Air Law & Commerce, 1, at 9.
* John T.Stewart,Jr, "US Private Enterprisc Enters the Space Arcna. The
Beginning", (1985) 26 Colloquium, 149-156,at 150 {f.
* James R.Myers, "Federal Government Regulation of Commcrcial
Operations Using Expendable Launch Vchicles", (1984) 12 Nol Jomnal of
Space Law, 40-51, at 42 {l.
* K.G.Yclton, "Evolution, Organization and Implementation of the
Commecrcial Space Launch Act and Amendiments of 1988, (Wintcr 1989) 4
Journal of Law and Tcchnology, 117-137.
* B.Brumberg, " Regulating Privatec Space Transportation”(1984)
Administrative Law Review, 363-385.
* E.R.Finch Jr & A.L.Moore, Asuobusiness: A Guude 1o the Commeice and
Law of Outer Space (New York: Pracger, 1985), at 58.
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in licensing launch activities®:
- The Central Intelligpence Agency (CIA) could be involved with respect to national
security implications®,

- The Arms_Control and Disarmament Agency may check that possible launch

operations comply with arms control agreements.

- The Qccupational Safety and Health Administration may be involved in developing

and enforcing employee health and safety standards®.

- The Environmental Protection_Agency may regulate certain matters relating to
hazardous materials, air and water pollution standards, environmental impact

statements concerning launch sites®”.

This overview of the agencies involved in the licensing process shows what

a regulatory maze the process for space launch operations was at that time. As Mr

63 K.G.Yelton, op.cit, at 124.

6 * Central Intclligence Agency Act of 1949. 50 USC. 403 et scq.
* National Sccurity Act of 1947. 50 USC. 403 ct scq.

¢ Arms Control and Disarmament Act. 22 USCA 2551 et scq.

6 Qccupational Safcty and Icalth Act of 1070. 29 USCA. 654, 655.
67 * Comprehensive Environmental Response Compensation and Liability Act
of 1980. Pub.L. No 96-510, 94 Stat. 2767. 40 CFR. 300 ct scq.

* Resource Conservation and Rccovery Act of 1976. Pub.L. No 94-580, 90
Stat 2795. 40 CFR 260-282.

* Clean Air Act. 42 USCA 1857, 4362, 7401-7642. 40 CFR 52, 53.

* Clean Watcr Act of 1977. 33 USCA 1251-1376. 40 CFR 123.

* National Environmcntal Policy Act of 1969. 42 USCA 4321, 4331-4335,
4341-4347. 40 CFR 1500-1517.
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order to get a private ELV off the launch pad, (...), the average firm has had 1o run a
bureaucratic gauntlet of some 18 Federal Agencies, overseeing 22 statutes or regulatory
guidelines, none o} them passed or promulgated with the express intent of overseeing
commercial launch vehicles". Having this in mind, it is interesting tu take a ook at

the practical side of the situation, through the example of SSI.

(D).- FIRST PRACTICAL EXPERIENCE. SSI.

The SSI experience took place in two steps. At first, the company planned
to launch the PERCHERON. Then, they launched the CONESTOGA. These two

‘. different experiences deserve some developments.

The Percheron was a launcher entirely designed by SSI. Unfortunately the
launch of Percheron happened to be a failure because of an explosion during an
engine test which destroyed the rocket. However, it is interesting to examine the
regulatory procedure followed by SSI.

As we have already explained, at that time no existing structure was in charge

¢ Space Commercialization Hearings Before the Subcommittee on Spacc

- Scicnce and Applications of the Housc Comm. on Science and Technology.
98th Cong. 1st Sess 65 (1983).
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of issuing the licenses for such launches. Consequently, SSI contacted every agency

that might have an interest in this launch.

The FCC required SSI to obtain a license.

The Department of State did not require any formal clearance because the

launch was to take place entirely on the United States’ territory.

NASA had an advisory role on technical matters, both for SSI and the FAA.

In fact, the FAA was the agency most involved in the process of this launch,
mainly because only the FAA could rely on some regulations with respect to rockets.
Because of the short time available before the day of the launch, SSI required a
waiver from the FAA. In fact, SSI obtained the waiver on August 4,1981 {or a
launch scheduled for August 12,1981. The exemption procedure would not have
allowed adherence to the launch date. In its application, SSI gave the following
information :

- a waiver was required of the regulations proscribing flights in controlled

airspace and flights within a 5 miles boundary from an airport;

- the launch was to be "single, non recurring, low altitude, flight test of the

Percheron rocket test article";

- flight plan;

- launch window;

- purpose of the launch;

- description of the rocket;

- description of the launch site;
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- safety precautions planned.

While granting the waiver, the FAA imposed that :
- the operator was responsible for scanning the airspace within 9 miles of the
launch site to keep the area clear of non-participating aircraft and
water vessels;
- operations be conducted only between 15 minutes after sunrise and 10 AM.
- the operator maintain direct communications with the local Air Traffic
Control Center when operations were being conducted in controlled
airspace;
- the FAA retained the right to cancel or amend the waiver if safety

conditions so require or if the conditions of the launch changed.

b).- CONESTOGA

The procedure related to this launch was more cumbersome than that of the

Percheron. Indeed, the conditions of the flight were different. In fact, the flight was

¢ On Percheron, see
* Allcn Duane Webber, "Launching the Rocket Industry in the United States:
Domestic Regulation of Private Expendable Launch Vehicles, (1984) Joumal
of Air Law & Commerce, 1, at 22.
* E.R.Fin:h & A.L.Moore, Astrobusiness: A Guide to the Commerce and Law
of Outer Space (New York: Pracger, 1985), 56 & ff.
* J.R.Myers, "Federal Government Regulation of Commercial Operations
Using Expendable Launch Vehicles”, (1984) Vol 12 Nol Journal of Space
Law, 40-51.
* A.Dula, "Private Scctor Activitics in Outer Spacc”, (Winter 1985) Vol 19
Nol Int'l Lawyer, 178 & {I.
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to take the rocket out of United States’ territorial waters. Moreover, SSI was using
for this flight an engine provided by NASA. Finally, SSI wished to obtain an
exemption from FAR Part 101, Subpart C, and all other regulations that the FAA
may have considered relevant. SSI considered first, that the existing regulations were
not applicable to private launches such as Conestoga, and second that they had
taken all necessary safety measures. The exemption was requested for a single
launch of Conestoga.

SSI filed its petition with FA4 on March 16, 19827. The main elements of

this petition were the following:

- SSI requested a two month launch window in case of delays;

- description of the Conestoga launcher;

- description of the launch site (technical aspects, capabilities);

- flight path (supposed to cross no permanent human habitations and no

foreign countries);

- History of SSI. Relations between SSI and other enterprises involved in the

launch;

- test flight ("sub-orbital test simulating payload orbital injection").Future
potential of Conestoga;

- safety measures taken by SSI:

* SSI hired experienced launch contractors and engineering consultant

70 In the Matter of the Petition of Space Services Inc, FAA Regulatory Docket
No 22 775 (16 Mars 1982).
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* use of the Minuteman I M56A rocket motor
* safe distance between the launch pad and the control facilities and
viewing areas
* barricade to protect the control facilities
* portable fire fighting equipment
* security and onsite operations personnel
* media announcement of the launch time and flight plan
* direct communications with the local FAA air traffic control center
* radio initiated self-destruct device
* SSI asked FAA to issue safety warnings to aircraft and sea vessels.
The procedure took six months to be completed and cost about $ 250 000. Two
notices of the petition were put by the FAA in the Federal Register”. In the
second notice in particular, FAA put some safety conditions as a prerequisite for an
exemption:
- establishment of a temporary restricted area within domestic airspace to
isolate the rocket from other air traffic operations;
- operational parameters, outside of which the vehicle’s thrust would be over;

- domestic and international notice to airmen and mariners defining the flight

plan;

™ These notices are aimed at calling the public to comment on the propricty of
these activitics.
First noticc : 47 Fed Reg 16.243 (Apr 15, 1982).
Second notice : 47 Fed Reg 31.229 (July 26, 1982).
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- direct communication between launch operator and the local air traffic

control;

- restrictions in IFR flight operations in affected international airspace.
Finally, the FAA granted the exemption on September 1, 19827 with the following
conditions :

- the exemption was only partial. SSI was exempted from regulations related

to the operation of a rocket in controlled airspace or within 5 miles of the

boundary of an airport, but not from the rest, especially the clear weather
conditions.

- necessity for SSI to agree with a nearby airport to close it during the launch.

- necessity of an insurance coverage of $ 100 millions to be obtained by SSI.

- necessity to ensure the respect of certain parameters by the rocket.

- direct regular communication requested between SSI and the Houston Air

Traffic Control Center. The Houston Center was empowered with the

authority to delay the launch for safety reasons.

- general duty given to SSI to "delay, cancel or terminate...[the] rocket

operation at any time the safety of persons or property is

jeopardized".

FAA also issued an order restricting airspace temporarily and notices to airmen

72 In the Matter of the Petition of Spacc Scrvices Inc of Amcrica, exemption No
3615, FAA Regulatory Docket No 22 775 (1 Scpt 1982).
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{ concerning the launch®,

As for the Department of State, SSI believed that an export license was not
necessary but submitted, on April 15, 1982, a letter to the Office of Munitions
Control of the DOS (OMC). But it turned out that obtaining an export clearance
was necessary and difficult. In fact, SSI obtained the export authorization under the
Arms Export Control Act on September 7,1982, one day prior to the launch. The
OMC issued this authorization under certain conditions :

- the authorization was limited to the Conestoga launch;

- SSI was to comply with the safety measures required by FAA and NASA;

- it was understood that SSI obtain the $ 100 million insurance;

- SSI was required to indemnify the United States government for any

b Ry

damage and expenses in connection with the launch, including payments

made pursuant to any treaty.

As for NASA, it sold the Minuteman I rocket motor to SSI”. Prior to the
sale, NASA reviewed technical and safety aspects of the launch. In the sale contract,
SSI was required to obtain flight insurance to indemnify the United States, its
agencies, employees and contractors.

FCC also granted SSI a temporary permit to operate a radio frequency for

3 On the rolc of FAA in this case, see P.D Nesgos, DCL Thesis id nolc 21,p
181 [T

" The Conestoga launcher was made of one stage which was in fact the second

stage Aerojet M56-A1 of the strategic ballistic missilc Minuteman 1, bought

. for $ 365 000, scc : P.Langercux, " Lanccment réussi de la premitre fusée
i privée américainc" (18 Sept 1982) 920 Air & Cosmos, 25.
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its communications with Conestoga™,

As SSI imported meteorological test rockets from the Federal Republic of
Germany, the ATF considered that a registration approval was necessary. SSI had
to fill forms for both the ATF and the IRS.

SSI collaborated as well with the Unifed States Navy, the Coast Guard,
NORAD and the Department of Defense™.

Eventually, the Conestoga launch was successful. Conestoga flew over 300 km
into outer space and landed in the international waters of the Gulf of Mexico, over

450 km from its launch site™,

The description of the procedures followed to operate Percheron and
Conestoga launches, shows that there was really a need for coordination and
simplification of the procedures to be followed by private enterprises, because these

procedures would be too cumbersome in the event of regular launches. This

~J
A

See: B.Brumberg "Regulating Private Spacc Transportation"(1984)
Administrative Law Review, 363-385, at 380.

% See: B.Brumberg, op.cit., at 382.

For more dctails about Conestoga launch scc : Allen Duanc Wcebber,
"Launching the Rocket Industry in thc United States: Domestic Regulation of
Private Expendable Launch Vehicles" (1984) Joumnal of Air Law & Commerce,
1, at 26. E.R.Finch & A.L.Moore, Astrobusiness: A Guude to the Commerce
and Law of Outer Space (Ncw York: Pracger, 1985), 56 & (I J.R.Myers,
"Federal Government Rcegulation of Commercial Operations  Using
Expendable Launch Vcehicles, (1984) Vol 12 Not Jowrnal of Space Law, 40 <1;
A.Dula, "Privatc Scctor Activitics in Outer Spacc”, (Winter 1985) Vol 19 Nol
Int'l Lawyer, 178 & .

B see id note 75.
see Harrigan, "Mr Ilannah's Rocket", Texas Monthly, Nov 1982,
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situation created some pressure on the Government to define how to apply the

existing regulations to future launches, in more efficient conditions.

I1.- FIRST IMPROVEMENTS

1.- The idea

Prior to any governmental action, it is interesting to note that some people
were already having quite clear ideas about the way relations between private
enterprises and government should work. In 1981, the then Senator Cannon
proposed Bill 24487. This bill would have designated the FAA as lead agency and
empowered it with the issuance of licenses for private launches. NASA would have
provided technical assistance. The bill also contained provisions related to insurance.
This legislation was, eventually, never enacted. Another initiative was taken in 1982,
by Congressman Akaka of Hawai. He introduced a bill under the title of "Space
Commerce Act"®.This bill was aimed at encouraging private sector initiative in
space activities. The idea was the following : "The bill I'm introducing today simply
streamlines the regulatory procedure by establishing a single point of contact within the

Federal Government for applicants to obtain permission to launch a space vehicle.

79 2448 Cong Rec April 28,1982,pp S.4205-6.
See :
John T.StewartJr, "US Privatc Enterprisc Enters the Space Arcna. The
Beginning", (1984) 27 Colloquiiim, 149-156, at 153.

8 H.R.7411, 97th Cong, 2d Sess, 128 Cong.Rce. E 5132-33 (daily Ed Dcc 13,
1982)
Sce also John T Stewart Jr, id note 78.
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Under the terms of this bill, this single point of contact would be responsible for
coordinating and facilitating all Federal actions pertinent to private scctor space
launches. In turn, this single point of contact would issue a comprehensive license for
space vehicle lausichings to private companies. This bill would in no way abrogate our
national security interests, and would certainly result in an efficient and less costly
procedure for regulating private space launches". This bill aimed at giving centrahzed
authority to the Secretary of the Department of Commerce. However, it was not
enacted.®!

The first initiative taken by the US Governinent was the establishment of an
interagency task force in order to study the role that each agency was to play in the
field of private ELV activities.

President Reagan was in favour of the privatization of ELV. The US Nuational
Space Policy of July 41982 was a new step of the evolution. The NASA Space
Transportation System (Space Shuttle) was still considered as the primary launch
system for the US Government. But the US private sector was encouraged to mvest
in space activities, in particular ELV’s. This policy was seen as having intercsting
advantages :

- reduction of government costs, in particular development costs and launch

facilities, which were borne, so far, by public budget;

- better and higher use of facilities;

81 About these Congressionnal actions, sce : Iarry R.Marshall,Jr, "Outer Space
Commercialization in the United States : Effcets on Space Law and Domesuc
Law", (1984) 27 Colloquium, 90-97, at 94 (L.
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- it would improve the general economy of the USA and strengthen the
position of the USA on the market of commercial ELV;

- NASA would be able to concentrate on the shuttle;

- jobs would be provided to thousands of workers;

- a market would be provided for hardware, equipment and propellants.®

But the administration was well aware of the fact that these benefits from

private ELV activities were dependant on a simplification of the licensing and

authorization procedures. Particularly, it was already obvious that these enterprises

should deal with a single agency within the government.

2.- The decision to go ahead.

On May 16, 1983, a Reagan administration policy was issued by the National

Security Council on Commercialization of ELV, in order to facilitate this activity,

confirming the 1982 policy. Two points were outlined in this policy :

- governmental regulation should not be an obstacle to private activities.
Consequently, it must be limited to the extent necessary to comply
with international and national obligations and to ensure public safety;

- private ELV operators will be encouraged to use governmental launch

82

)

See Harry R. Marshall, Jr, "Outer Space Commercialization in the United
States. Effects on Space Law and Domestic Law" (1984) 27 Colloquium, 90-
97, at 92.
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facilities®.

This policy also set up an interim working group (SIG) for space on
commercial launch operations, co-chaired by the Department of State and NASA,
this group including members of the interested agencies®. The task of this group
was :

- to streamline the procedures used in the interim to implement exis "ing

licensing authority;

- develop and coordinate the requirements and process for the licensing,

supervision, and/or regulations applicable to routine commercial

launch operations from commercial ranges;

- recommend the appropriate lead agency within the US Government to be

responsible for commercial launch activities.

As noted by some authors, "SIG (Space), as it was called, was heavy and

serious politics. Participating were individuals representing various agencies of the United

83+ Press Release, the White House, Office of the Press Scerctary. May 16,
1983.
* Arthur Dula ,"United States Government Authorization and Supcrvision of
Non-Governmental Spacc Activitics : Present Law and Futurc Possibilitics”,
(1984) 27 Colloquium, 35-44, at 40.
* Harry R. Marshall, id note 81, at 93 {I.

SIG (Space) was chaired by the Assistant to the President for Natonal
Security Affairs, and princip~1 membcrship included the Deputy Sceretary of
Defense, Deputy Sccretary of Commerce, Dircctor of the Central Intelligence
Agency, Chairman of the Joint Chicfs of Staff, Dircctor of the Arms Control
and Disarmament Agency, and the Administrator of NASA. P.L.Mecredith &
G.S.Robinson, "Domestic Commercialization of Space: The Current Politcal
Awtmospherc", in Amencan Enterprise, the Law and the Commercial Use of
Space, National Legal Center for the Public Interest, 1986, at 5.
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States governments whose perceived interests were not to prove terribly supportive of any
efforts led by Secretary Dole to diminish in any way the established dominance of
NASA in the world’s space transportation systems, particidarly as that role related 1o the
Space Shuttle and 1o the Department of Defense’s precipitously-evolving strategic plans
for the use of space".®
Until this agency is designated, the Department of State was chosen as central point
for commercial ELV authorizations and requests®.

On August 3, 1983, President Reagan met with a number of people involved

in space commercialization to discuss this issue®”. "These commercial space leaders

8 p.L.Mercdith & G.S.Robinson, op.cit, at 5.

8 Expendable Launch Vcehicles. Announcement of US Government Support for
Commercial Opcrations by the Private Scctor. May 16,1983, 19 Weekly Comp.
Pres. Doc.721.

8 Were present :
- John F.Yardley, President, McDonnell Douglas Astronautics
- Maxime Fagct, President, Space Industrics Inc
- Robert A. Hanson, Chairman and Chief Exccutive Olficer, Decre Inc
- Frederick W.Smith, Chairman and Chief Executive Officer, Federal Express
- George Jeffs, President, North Amecrican Space Opcrations, Rockwell
International
- George Skurla, Chairman and President, Grumman Acrospace
- David Thompson, President, Orbital Systems Corp
- David Hannah, President, Space Scrvices Inc
- Oliver C.Boilcau, President, General Dynamics
- John Latshaw, Exccutive Vice President and Managing Director, E.F.ITutton
Co.Inc
- John W.Townscnd, Jr, President, Fairchild Space Co
- Klaus P.Iciss, a consultant active in space commercialization cfforts
- White Housc personnel and other government officials including NASA
Administrator James M.Beggs, LJ. Evans, head of the NASA spacc
commercialization task force, and Clarence J. Brown, depuly scerctary ol the
Commerce Department.
In: E.R.Finch Jr & A L.Moore, Astrobusiness, id notc 86.
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requested the President to take a much more public, aggressive stance on space
commercialization in the best interests of the United States and the space mdusiry. It
was also made clear to the Presidert by those present and by independent consultonis
that govemment policy is the kev to success or failure of the current drive towards US
space commercialization"s®,

In November 1983, at a meeting of the Cabinet Council for Commerce and
Trade, in conclusion of the studies of several working groups, President Reagan
announced his intention to designate the DOT as lead agency. It appeared that the
DOT was the most appropriate agency to coordinate the regulatory process®.

This decision was confirmed on Feb 24, 1984 with the signature by President
Reagan of an Executive Order”(See Annex Doc 1). In his remarks on signing
Executive Order®, President Reagan outlined the spirit of this new decision: " (...)
we’re doing all we can 1o encourage space work by American industry. Privaie enterprise
made America great. And if our efforts in space are to show the same cnegy,

imagination, and daring as those in our countiy, we must involve private enterprise 1o

8 E R.Finch Jr & A.L.Moore, Astrobusiness. A Guide to the Commeice and Law
of Outer Space. (New York: Pracger, 1985), at 30-31.

89 For details about the reasons leading to the choice of the DOT sce. Allen

Duane Webbcer, "Launching the Rocket Industry in the United Staies.

Domestic Regulation of Private Expendable Launch Vehicles', (1984) Jounal

of Air Law & Commeice, 1, at 46.

Commercial Expendabic Launch Vehicle Activitics. Exccutive Order 12 465
February 24,1984. 20 Weekly Comp Pres Doc (1984) 49 Fed Reg No()
Tuesday, February 28, 1984.

9 Remarks 0: signing Exccutive Order 12 465. Fcbruary 24, 1984. 20 Weckly
Comp Pres Doc 263.
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the full. And that’s where today’s important event comes in.(...) Until today, private
industries interested in ELV’s have had to deal with 17 government agencies. From now
on, thoy’ll only have 1o get in touch with the Department of Transportation, and the
Department will clear away what Secretary Dole has called ‘the thicket of clearances,
licenses, and regulations that keep industrial space vehicles tethered to their pads™. The
Executive Order officially designated the DOT as lead agency for facilitating and
encouraging commercial ELV activities by US firms. Two important points are dealt

with in this order.

1) Role of the DOT
The DOT’s task will be:

- to promote and encourage commercial ELV operations

- to lead the establishment of procedures to expedite private launch approvals
- to serve as the single point cf contact for the collection and distribution of
ELYV license applications and documenrtation

- to recommend administrative measures to streamline federal licensing
procedures.

- establishment of an interagency group to advise and assist the DOT in

performing its responsibilities under the order.

2) Role of other agencies

Their task will be to:
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- provide the DOT with information on relevant regulatory actions

- eliminate unnecessary regulatory obstacles to ELV development and ensure

that essential regulations are administered as efficiently as possible

- establish timetables for expeditious treatment of applications for approval

of ELV activities.
However, the Executive Order provides that all agencies keep their regulatory
powers. Consequently, the DOT has a mere role of coordination, and will try to
reduce the regulatory burden. Even though this decision was already a very
important step in the process of facilitating private ELV’s activitics, certain
authors® soon reacted, underlining the weaknesses of this policy, mainly because
of the fact that the DOT was not given real regulatory powers to organize efficient
procedures.

The Secretary of Transportation established within the Office of the Secretary
of Transportation an "Office of Commercial Space Transportation" to develop
cooperation procedures between agencies and private firms®. To facilitate this

process, the office used three techniques :

92 * Allen Duane Webber, "Launching the Rocket Industry in the United States

: Domestic Regulation of Private Expendablc Launch Vchicles®, (1984) 50
Joumal of Air Law & Commerce, 1-67, at 52, who suggesicd the establishment
within the DOT of a scparate agency to rcgulate ELV operations which
establish and apply a single set of guidelines or regulations to govern private
launches.
* Arthur Dula, "United States Government Authorization and Supervision of
Non Governmental Space Activities : Present Law and Future Possibilities”,
(1984) 26 Colloquium, 35-44, at 39.

9 In fact the Office was created in November 1983 and worked unofficially from

Nov 1983 to Feb 1984.
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"1.- Reduction or elimination of sequential coordination of license applications by
Federal Agencies;

2.- Elimination of duplicative review through voluntary reliance, whenever possible,
of one agency upon another agency’s work; and

3.- Specification in advance by each agency of the information an applicant must
provide before that agency can act upon the application".

The authority to issue Arms Export licenses (ITAR) was also transferred
from the DOS to the DOT, as an interim measure.

The Office has also worked to facilitate access to governmental launch
facilities for private enterprises. Moreover, certain firms were thinking of establishing
commercial ranges. Consequently, the Office, with the help of range safety and
operations experts, elaborated standards to be applied to launch facilities in order
for them to meet the licensing requirements®.

Finally, as a support to the action of the DOC, a Commercial Space
Transportation Advisory Committee was established on April 12, 1984%. Its task
was defined in the notice of the DOC as follows: " The COMSTAC, acting as an
advisory commiltice, provides information, advice and recommendations to the Secretary

of Transportation on maters relating to all aspects of the commercialization of

% E.Jason Steptoe, "United States Government Licensing of Commercial Spacc
Activitics by Privatc Enterprise”, (1984) 26 Colloquium, 191-196, at 194.

% id, at 195.And: (1984) 49 Fed Reg 14621.

% Department of Transportation. Public Noticc No 84-5. Establishment of

Commecrcial Space Transportation Advisory Committec. April 12, 1984. 49
Fed Reg 14 621.
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expendable launch vehicles. The COMSTAC does not exercise program management
or regulatory development responsibilities, and makes no decisions directly affecting the
programs on which it provides advice. The COMSTAC provides a forum for the
development, consideration and communication of information from a knowledgeable,

independent perspective".

3.- The experience of Starstruck

The first launch of the Starstruck’s Dolphin took place on Feb 6,1984", hut
unfortunately failed. At that time, Starstruck had to repeat all procedures. It could
not rely on SSI's experience because the Dolphin launch had difterem
characteristics. The launch happened outside United States’ territory. Consequently,
Starstruck did not apply for an exemption from the FAR’s. But, actually, as the
launch occurred outside US territory, the DOS had to issue a license for the export
of the rocket to the launch site. Through this procedure, the DOS finally required
fr m Starstruck the same amount of information as from SSI, and to obtain
insurance to indemnify the USA. Starstruck also had to obtain a radio license trom
FCC.

The second launch of Dolphin took place on Aug 3,1984%. By that time, the

9 * "Dolphin at Sca, Privatc Launcher Catches Fire, Thrown Overboard", Feb
20, 1984, Satellite Week,6.
* "Starstruck to Continuc Dolphin Tests", Apr 11,1984, J.Com, at 2a.

% "Starstruck Launchcs Prototype Dolphin Rocket in First Flight” (Aug 13,1984)
Av Week & Space Techn,20.
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Office of Commercial Space Transportation had been created. Thus, Starstruck was
the first company to deal with this single point of contact. It seems that the process
was less cumbersome®. But it is important to note that it was just a matter of
rescheduling the launch. Consequently, this experience is not helpful to imagine what
would have happened in case of request of a totally new license. In fact, basically,
the point of contact was unique, but the procedures and requirements were still the
same.

However, some improvements were brought about by the role of the Office
of Commercial Space Transportation. As J.Dorn, Director of the OCST stated: "The
actual prototype launch activity in which we have been involved, which was t!ie test and
demonstration launch for a company called Starstruck, allowed the government to have,
for the first time, a hands on experience with the approval process. This has enabled us,
even though it was a suborbital launch off int?mational waters, to eliminate some
overlapping information and review requirements. We found that there was really an
excess of caution on the part of a number of Federal agencies. They were not sure that
there was any other agency in charge, and therefore, they wanted to make sure that
legitimate public policy concerns had been met. Now that there is a focal point, I think
there is a sense of confidence that a single agency has the 1esponsibility 10 make sure
all public policy needs are met, and that has, as a result, eased the burdens for the

industry. We are not home free yet, but I think many of the informational requirements

% M.Straubel, "The Commercial Space Launch Act: The Regulation of Private
Space Transportation" (1987) 52 Joumal of Air Law & Commerce, 941-969, at
947.
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have been minimized"®, ivoreover, the OCST happened to be very helpful to
Starstruck as this statement of J.Dorn underlines: "Ouvr first "hands on’ experience was
to facilitate the Federal Approval process for Starstruck’s test launch that was
successfully conducted off the coast of California on August 3. To achieve this, we
assisted the efforts of the approving agencies - State, NASA, FAA, Maierials
Transportation Bureau (MTB) and US Coast Guard - to set priorities, (0 coordinate
their activities and thus to expedite the Federal review. No sooner had the final Federal
approval been issued that Starstruck faced difficulties with local authorities. Through
the Coast Guard and MTB, we were able 1o alleviate concerns of local safety officials.
And later, when Starstruck’s concept of launching 250 miles off the coast proved
infeasible, we worked with the company, the FAA, Coast Guards and th» Department
of Defense to develop ways to cllow Starstruck to launch in closer proximily to the
United States’ coast. This experience has been invaluable in shaping our ideas, actions
and recommendations for sireamlining the Federal approval process (...)""

The first task of the OCST has been to accomplish a systematic investigation
of the legal and operational issues that could affect commercial ELV's. [t also made
a compilation of all information required by the Government from the industry to
ease the procedures to be followed. The Office worked with DOD to encourage the

use of national ranges (procedures and costs), and on the development of criteria

10 8pace Commercialization iIcarings Before the Subcommitice on Spacce
Science and Applications of the Iousc Committcc on Scicnee and
Technology. 98th Cong. 1st Sess 65 (1983), at 25.

101 Hearings, op.cit., at 32.
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for site selection and operating procedures for future commercial sites. At that time,
the licensing process already contained the basics of what would be the future
licensing system. It was composed of two steps. First was the launch approval: the
OCST required the proof of capability of the applicant to conduct a safe launch.
Second was the mission approval: the applicant had to indicate the nature of the
payload, where it is launched..., mainly information necessary for the OCST to assess
potential impacts on national security and foreign policy interests. When these two
tests have been met, a license can be issued. This is always a license for one launch.
The DOT was in favour of a case-by-case licensing, which does not necessarily mean
that the whole procedure has to be followed again for each launch. Thus, as Ms
Dorn stated®% " We think this is a good approach for the expendable launch
industry. If you have a vehicle that has not yet found a payload, as an example, we
could, once they have proved their technical capability 10 conduct a safe launch, issue
a letter or other assurance that could be used to assure potential customers that DOT
has approved their proof of capability, and that part of the license test has been met.
In other instances, in a case where different payload is launched using a previously
approved vehicle, the proof of capalility would be a pro-forma kind review, because we
would have already approved their vehicle and operating procedures. Our objective is
1o make this as simple as possible while protecting the public. Generic launch licenses,
because no two launches are the same, would really be impossible. However, we do not

think this would be a burden for the industry",

102 Hearings, op.cit,, at 28.
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1 Another important step was that DOT and DOS agreed so that the ITAR be

transferred to DOT.

Finally, in order to discuss some problems related to the use of radio
frequencies'®, the DOT brought together representatives of five ELV launch
firms, the FCC and the NTIA, and eventually these discussions turned out to be very
helpful'™,

However, in carrying out its authority, the OCST had to face strong
opposition. Conflicting interests did not facilitate its task. In particular, the OCST
had to deal with the strong interests of NASA and of the DOD. But also the launch
industry itself was lobbying in divergent directions. The big established companies
(Martin Marietta and General Dynamics) were supporting the authonty of NASA,

while the new companies (SSI and Starstruck) were giving support to the OCST'®,

103 *The launch firms werc concerned that their access to government controlled
radio frequencies critical to launch activitics might be constraincd” Hearings,
op.cit., at 33.

14 The information given above about actions taken by ithe DOT after the
Executive Order, are subject to some dcvclopments by J.Dorne in the
Hearings op.cit.

105 On those conflicting intcrests see: P.L.Meredith & G.S.Robinson, "Domestic

Commercialization of Space: The Current Political Atmaosphere”, inAmetican

. Enterprise, the Law and the Commercial Use of Space, National Lcgal Center
for the Public Interest, 1-29,
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CHAPTER 2.- THE COMMERCIAL SPACE LAUNCH ACT
AND THE CURRENT LICENSING REGULATIONS.

America was built by dreamers.
It is good to know the dreamers are alive and well.
Orbital Sciences Corporation

(Advertising).
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"America has always been greatest when we dared to be great. We can
reach for greatness again. We can follow our dreams to distant stars,
living and working in space for peaceful economic and scientific gain",

President Ronald Reagan. State of the Union Message. Jan 25, 1984,

As we have seen previously, the Department of Transportation was
designated lead agency by the Executive Order 12465, 1454, and it started to
simplify and coordinate private ELV licensing procedures. However, this was not
guaranteeing enough stability and predictability to private ELV operators. Thus,
Congress emphasized this need for continuity: " While the { Commerce, Science and
Transportation Committee] believes that there has been no lack of commitment by
DOT 1o implement the provisions of E.O 12465, a change in administrations could lead
to de-emphasis or a modification of this policy. A Congressional mandate via
legislation, would eliminate or reduce the possibility of any arbitrary redirection,
restructuring or abandonment of this initiative™, In this view, Congress codified many
of the policies initiated by the administration and this legislation was eventually
incorporated in the Commercial Space Launch Act 1984%In this Chapter, we will

examine, as well, the regulations subsequently adopted by the DOT.

1 S. Rep No 656. 98th Cong 2d Sess 2 (1984).

2 The Act is reprinted in Annex, Doc 2 in its unamended version, 49 USC
par.2601-2623 (Supp II 1984) hereafter CSLAct 1984,
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A.- P 1 JUSTIFICATION AND
PURPO

First of all, it is important to keep in mind that " The Act does not create any
new substantive requirements for Jaunching a launch vehicle or operating a launch
site. The authority it gives the Secretary of Transportation represents, in effect,
consolidation in one licensing process of all existing requirements of Federal Law
currently applicable to launches or launch sites".3

Apart from the justification mentioned above, two important ideas were
expressed by Congress in its findings*:

- the private sector has the capability of developing and providing launch
services, and this is in the interest of the United States;

- " the United States should encourage private sector launches and associated
services and, only to the extent necessary, regulate such launches and services in
order to ensure compliance with international obligations of the United States and
to protect the public health and safety, safety of property, and national security
interests and foreign policy interests of the United States". In view of these elements
and as a consequence of the previous evolution, the purposes of the Act were

expressed as follows:

E.).Steptoe, "Regulation of Private Commercial Space Transportation by the
United States Department of Transportation”, (1985) 28 Colloquium, 240-246,
at 243,

4 Scct 2 CSLAct 1984. 49 USCS par 2601 (Supp 11 1984).
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" (1) to promote economic growth and entrepreneurial activity through utilization
of the space environment for peaceful purposes;

(2) to encourage the United States private sector to provide launch vehicles and
associated launch services by simplifying and expediting the issuance and transfer of
commercial launch licenses and by facilitating and encouraging the utilization of
Government developed space technology; and

(3) to designate an executive department to oversee and coordinate the conduct of
commercial launch operations, to issue and transfer commercial launch hcenses
authorizing such activities, and to protect the public health and safety, safety of
property, and national security interests of the United States."

The reference to the need to make sure of the use of the space environment
for peaceful purposes finds its origin in the treaty obligations that have to be
complied with by the United States: in its Art.IV, the Outer Space Treaty 1967
provides for this obligation to use outer space for peaceful purposes only®. It is also
in the view of the treaty obligations of the United States that par.3 ol Sccuon 3

refers to the need for issuance of launch licenses. Indeed, both the Outer Space

5 CSLAct Section 3.See: E.J.Steptoe, "Regulation of Private Commercial Space

Transportation by the United States Department of Transportation”, (1985)
28 Colloquium, 240-246, at 241.

Treaty on Principles Governing the Activitics of States in the Exploration and
Use of Outer Space, Including the Moon and the Other Celestial Bodies Jan
27, 1967. 18 UST 2410; TIAS No 6347; 610 UNTS 205. Art VL
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Treaty and the Registration Convention call for such licenses’.

B.- DEFINITIONS

In its Section 4, the Act provides for a series of definitions. It is interesting

to have a closer look at some of them.

a) Launch

The Act defines to "launch" as meaning " to place or attempt to place, a launch
vehicle and payload, if any, in a suborbital trajectory, in Earth orbit in outer space, or
otherwise in outer space". No mention is made in this definition of the commercial
nature of the launch. In other words, was this definition designed to encompass both
commercial and non-commercial launches ? It seems that this precision was left
aside on purpose, as the Senate Report suggestss: " While the Committee believes
that the Act currently provides adequate supervision for all non-Governmental
(commercial or non-commercial) space launches, the Committee currently envisions
that, at least in the near term, launches subject to the provisions of the Act will only be

commercial in nature. However, the Committee also recognizes that other types of non-

7 Quter Space Treaty Art 6, Art 7 and Art 8 combined; Convention on
Registration of Objects Launched into Outer Space, Jan 14 1975, 28 UST 695,
TIAS No 8480, 1023 UNTS 15, Art 2.

8 CSLAct 1984 Sect 4, (2).

® Senate Report No 98-656, 98th Congress 2nd Scss, 2 reprinted in 1984 US
Code Cong & Admin News 5328, 5329, at 5335.
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governmental space launches, such as those of a university consortium, could eventually
occur. A “university" space launch would not be commercial in the true sense of an
activity with a profit motive, but could be non-Governmental and thereby be subject 1o
Federal supervision as prescribed in the Act. Since the Commilttce does not envision this
type of non-commercial, non- Governmental launch as one likely to occur in the near

term, the definition of "launch" infers a non-Governmental, commercial launch".

b) Launch vehicle

The Act defines a "launch vehicle" as meaning "any vehicle constructed for the
purpose of operating in, or placing a payload in, outer space and any suborbital
rocket"®, There is no doubt that both ELV and reusable launch vehicles are
included in this definition and, consequently, covered by the Act''. However, it can
be discussed whether the so-called upper-stages, used to move a payload trom a low
Earth orbit to a higher orbit, are included in the definition. In fact, the Congress left
this matter aside intentionally: " While the Committee has intentionally excluded any
reference to upper stages in the definitions of "launch vehicle" and "payload" and has
not made any provisions in the Act to license uppcr stages, the Commitice 1ecognizes
that the question of upper stages is an issue that may warrant additional study in the

future. Our Nation’s current upper stage capabilities have been in question dwing the

10 CSLAct 1984 Sect 4.6.

1 On the question of whether the future acrospace pianc could be included in
this definition, sce: S.Gorove, "The Growth of Domestic Space Law. A US
Example" Vol 28 No2 Journal of Space Law, 99-218, at 108,
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past year. Given these uncertainties and given any unforeseen roles that upper stages
mighi have in the future ELV systems, the Committee believes that upper stages, relative
1o the licensing of commercial space launches, may warrant future examination".'?
In this definition of a "launch vehicle", the Congress has also not addressed
the matter of tooling of a launch vehicle and items used in the manufacture of a
launch vehicle. " The Committee is aware ihat the "tooling" of & launch vchicle and
items used in the "manufacture” of a launch vehicle may involve tools and processes
that have multiple uses and may be used for Government activities as well as for private
ELV activities. Since the Federal Acquisition Regulations lay out specific guidelines for
mixing Government and private activities, the Cominittee believes that it is inappropriate
10 include these items in the statutory definition of "launch vehicte". Imposing a separate
nule for ELV’s could introduce confusion, additional paperwork, and coodination

problems, and could contravene the existing statiitory language™?,

¢) Payload

It is defined by the Act as "an object which a person undertakes 1o place in
outer space by means of a launch vehicle, and includes subcomponents of the launch
velucle specifically designed or adapted for that object™. As has been explained

previously, upper stages are not included in this definition. Moreover,

12 Senate Report No 98-656, 98th Congress, 2nd Sess 2. Reprinted in 1984. US
Code Cong & Adm Ncews 5328, 5329, at 5335.

13 Senate Report No 98-656, id, at 5334-5335.

W CSLAct 1984. Scct 4.7,
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telecommunication satellites are exclusively licensed by FCC and remote sensing
satellites by the Department of Commerce. Consequently, they are not included in
the payloads which are under the authority of OCST.

A question arose out of the comments on DOT regulations addressed to the
OCST by the House Committee on Science and Technology. Payloads are defined
as "objects", not people. Consequently, there might be a problem regarding authority
of the OCST over private entities who may be planning manned launch activities.
But the Office answered that it could not see in that definition any impediment to
exercising its role. " Neither the Act nor the Report that accompanied the Act at
passage indicates that "launch of a launch vehicle" should be read exclusively as launch
of an unmanned launch vehicle™s, For the OCST, there should be no difterence in
the treatment of those two types of launches. The major reason exposed 1s that the
OCST does not want the private entities planning to launch manned vehicles to be
in the situation experienced by ELV companies prior to issuance of Executive Order

12465 and passage of the Act!é,

d) United States Citizen
The Act defines this term as follows:
" "United States citizen" means -

(A) Any individual who is a citizen of the United States;

15 (1988) 53 Fed Reg 11006.

16 (1988) 53 Fed Reg 11006.
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(B) Any corporation, partnership, joint venture, association or other entily organized or
existing under the laws of the United States;

(C) Any corporation, partnership, joint venture, association, or other entity which is
organized or exists under the laws of a foreign nation, if the controlling interest (as
defined by the Secretary in regulations) in such entity is held by an individual or entity
described in subparagraph (A) or (B)"",

This definition has its origins in the "' concerns that exist as to the extent of US
jurisdiction and control over launch activities, the extraterritorial implications of
licensing launches and launch operations in foreign nations, and liability considerations
of commercial launch activities"®.

The definition of "US Citizen" is wide and its combination with the licensing
requirements'? is done in order for the United States to make sure that it adheres
to its treaty obligations whenever its liability might be involved, to be on the safe
side.

The Act, as finally drafted, does not give any definition of "controlling interest"
and leaves it to the appreciation of the Secretary. The original project of the Act,

as introduced by Senator Trible? gave a definition of the expression "controlling

17 CSLAct 1984 Scct 4.11.

18 Senate Report No 98-656. 98th Congress, 2nd Sess.2. Reprinted in 1984. US
Code Cong & Adm News 5328, 5329, at 5334.

19 CSLAct Scction 6
$2931 to facilitate =crtain space launches, and for other purposes. Reprinted

in Hearing before the Subcomm on Scierice, Technology and Space of the
Comm on Commerce, Scicnce and Transportation. US Scnate. 98th Congress.
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interest" as meaning: "for purpose of paragraph 11 c) of this section, means a direct o
indirect legal or beneficial interest in or influence over another person arising through
ownership of capital stock, interlocking directorates or officers, contracis 2l relations, or
other similar means, which substantially affect the independent business behaviour of
such person". Pursuant to Sect 4.11)c) of the CSLAct, the Secretary issued a
regulation defining the expression "controlling interest"® as "Ownership of an
amount of equity sufficient to direct management of the entity or to void tansactions
entered into by management", There is a rebuttable presumption that 519% ownership

is controlling.

C.- ROLE_OF THE SECRETARY _OF TRANSPORTATION AND

INSTITUTIONAL ORGANIZATION.

1) Role of the Secretary.

In 1984, Executive Order 12465 designated the DOT as lead agency. The idea
was to establish a system of one-stop shopping, allowing companies secking launch
licenses to apply to one agency only. This rule was kept and formally icorporated

in the CSLAct which provided the Secretary of Transportation with eaclusive

1st Sess. S No 98-105. Washington: USGPO 1984.

21 14 CFR Par 401.5 (1988).
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authority with respect to commercial space launches by the private sector.

Firstly, the Secretary has a general responsibility for carrying out the ActZ
In doing so, he has the following duties:

". encourage, facilitate, and promote commercial space launches by the private
sector and,

- consult with other agencies to provide consistent application of licensing
requirements under this act and to ensure fair and equitable treatment for all license
applicants"®

- minimize regulatory guidelines to be issued*

- protect the public health and safety, safety of property, and national security
interests and foreign policy interests of the United States®,

Pursuant to Section 7 of the Act, the Secretary is given exclusive authority to
issue or transfer a license for launching one or more launch vehicles or for operating
one or more launch sites, and to specify the period of time during which this license
is valid. The Secretary is also in charge of establishing procedures and timetab.zs for
the review of applications®. He has also some authority over the licensing

requirements: thus, he may

2 CSLAct Sect 5 (a).
Z CSLAct Sect 5 (a) (1) & (2).
4 CSLAct Scct 2 (6) & (7), Sect 3.

B CSLAct Scct 3 (3), Scct 6 (b) (2); Sect 7; Scct 8 (a) (2), (b), (¢); Scct 10 (a);
Sect 11 (a).

% CSLAct Scct 9 (a).
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- decide (by regulation) that a requirement of Federal law is not needed for

* i

obtaining a license if this requirement is not necessary to protect public health and
safety, safety of property and national security interests and foreign policy interests
of the United States;

- prescribe additional requirements to protect the above mentioned interests;

- waive the application of any requirement in individual cases if the waiver

is in the public interest and will not jeopardize the above me ntioned interest.

If the applicant meets all the requirements, the Secretary shall issue the
license?. However, the Secretary may include certain conditions in the license, in
particular, means of on-site verification that the operations correspond to what has
been provided for in the license. Actually, the Act gives the Secretary wide means
of verification. The Secretary is allowed to monitor licensed activites®, Such
monitoring may be used in the following cases:

- to check that the operator of the launch complies with the conditioas set

forth in the license?;

- to ascertain that all necessary licenses, authorizations and permits have been

obtained™®;

- to prevent the launch of a payload by a holder of a launch license if the

27 CSLAct Sect 9 (b).
B CSLAct Scct 14 (a).
#® CSLAct Sect 14 (a).

30 CSLAct Scct 6 (b) (1).
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Secretary determines that the launch of this payload would jeopardize the public

health and safety, safety of property, or any national security interest or foreign

policy interest of the United States®.

The question arises whether this monitoring is in conformity with the Fourth

Amendment search warrant requirement. By referring to the case Almeida-Sanchez,

it can be said that the monitoring authority of the Secretary does not violate the

Fourth Amendment search warrant requirement®2. In that case, the Court stated

that " When a dealer chooses to engage in this pervasively regulated business and to

accept a federal license, he does so with the knowledge that this business ... will be

subject to effective inspection". The Secretary issued regulations with respect to this

monitoring authority®,

2) Institutional organization

i) Office of Commercial Space Transportation (OCST)

As we have already noted*, to carry out the functions given to it by

k)

32

CSLAct Sect 11.

Almeida-Sanchez v. United States 413 US 266 (1973). See: M.S. Straubel, The
Commercial Spacc Launch Act: "The Regulation of Privale Spacc
Transportation”, (1987) 52 Jounal of Air law & Commerce, 941-969, at 954,

(1988) 53 Fed Reg 11014. 14 CFR Par 405.1. Sce further analysis of the «
provisions in the developments on licensing procedurcs.

Sce Chapter 1.
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Executive Order 12465 of February 24, 1984, the Secretary of Transportation

established within the Office of the Secretary, an Office of Commercial Space
Transportation. In fact, this OCST was working informally since 1983. A regulation
was issued by the DOT, effective on February 24, 1984%. This regulation officially
created the OCST, headed by a Director, and reporting directly to the Secretary. In
this regulation, the OCST was defined as the " focal point within the Federal
Government for private sector space launch contracts and licensing related to
commercial expendable launch vehicle operations and for promotion and
encouragement of commercial expendable launch vehicle industry"%. On October
30,1984%", after passage of the Commercial Space Launch Act, a new regulation
was issued by the DOT?, This regulation transferred to the Director ot the OCST
all authority vested in the Secretary by the Act¥. The current regulations* contain
two provisions related to this organization: Par 401.1 and Par 401.2.

The OCST is thus a subdivision, a "unit" of the DOT*, It is headed by a Director

who is appointed by the Secretary. The Director is delegated the authority of the

3 (1985) 50 Fed Reg 7782.

% 49 CFR Part 1 Par 1.23 (0). Delcgation of functions, Par 1.68.
37 Effective date of the amendment.

% (1985) 50 Fed Reg 9036.

¥ 49 CFR Part 1 Par 1.68 (b) added.

4 (1988) 53 Fed Reg 11013.

41 Par 401.1.
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Secretary to carry out the Act‘2, Consequently, all obligations and powers given by
the Act to the Secretary will be exercised by the Office. It is with the Office that the

applicants have to deal, as their unique point of contact.

ii) Commercial Space Transportation Advisory Committee (COMSTAC)

On April 12,1984, Notice was given by the Office of the Secretary of the
DOT, of the establishment of the Commercial Space Transportation Advisory
Committee*’. Its role was described as follows : " The Commitiee will advise the
Department of the future of the Commercial ELV industy, and DOT'’s ¢fforts to
stimulate private sector investment in commercial, unmanned spaced boosters™,
Three objectives and duties were given to the COMSTAC*:

- gather information on issues to be considered, develop positions on these

issues and submit them to the Secretary of Transportation;

- evaluate developments of commercial space transportation and

communicate its recommendation to the Secretary;

- serve as a forum for the discussion of problems involving the relationship

between industry activities and government requirements, with a view to

2 Par 401.2.
3 (1984) 49 Fed Reg 14621.
“

4 id 111
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trying to resolve those problems.
The COMSTAC is composed of up to 25 members, appointed by the
Secretary. It meets at least once a year. The rules fur the functioning of the

COMSTAC are provided for in details in the Notice.

D.- WHEN 1S A LICENSE REQUIRED FOR PRIVATE LAUNCH OPERATIONS

In its Section 6, the CSLAct provides for the cases in which a license is
required.. The current regulations deal with that issue in Par 415.3%. There are
basically four cases.

(i) The launch _is to take place from the United States territory.

In that case, no person can launch a launch vehicle or operate a launch site
without being authorized by a license*. This rule takes into account the need to
comply with the provisions of the Outer Space Treaty (Art VII) as well as the

Liability Convention under which the United States are liable for damage caused by

4649 USC App 2605.
47 (1988) Fed Reg 11017; 14 CFR Par 415.3.

8 CSLAct Sect 6 (a) (1); 14 CFR Par 415.3, (1988) 53 Fed Reg 11017.
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space objects launched from within their territory®.

(ii) The launch is to take place outside the territory of the United States.

United States citizens, in the sense of subparagraph (A) and (B) of Section

4(11) of the Act, shall obtain license, that is:

"- individuals who are citizens of the United States

- corporations, partnerships, joint ventures, associations, or other entities

organized or existing under the laws of the United States or any State™",

This provision is aimed at controlling activities of US nationals, in order to
comply with Art 6 of the Outer Space Treaty which makes the States liable for
damage caused by the activities of their nationals.

As a consequence of this provision, with respect to activities of US nationals
and corporations, the United States have jurisdiction over activities in international
airspace, on the high seas and in foreign territory®.

ii1) The launch is to take place outside the territory of the United States and outside the

territory of a foreign nation.

United States citizens, in the sense of subparagraph C of Section 4 (11) of

¥ Convention on International Liability for Damage Causcd by Space Objects.
March 29,1972. 24 UST 2389, TIAS No 7762. Art I, Art Il and Art lIL. Sce:
M.S.Straubel, "The Commercial Space Launch Act: The Regulation of Private
Spacc Transportation”, (1987) 52 Journal of Air Law & Conunerce, 941-969,
at 952.

0 49 USC App 2603.
51 Apart from activitics in the US territory, dealt with in Scction 6 (a) (1), scc
Senate Report No 98-656, 98th Congress 2d Sess,2, Reprinted in 1984, US
Code Cong & Admin News 5336,




72

the Act, shall obtain license, that is : "any corporation, partnership, joint venture,
association or other entity which is organized or exists under the laws of a foreign
nation, if the controlling interest (as defined by the Secretary in regulations) in such
entity is held by an individual or entity described in subparagraph (A) or (B)"*

Consequently, with respect to these entities, US jurisdiction applies to
activities on the high seas or international airspace®. Indeed, in these areas no
State is susceptible of exercising its jurisdiction. As the entity is controlled by US
interests, the United States could be held liable for damage caused by the activitics
of this entity.

However, and because of this very reason, there is an exception to the rule
provided for in Sect 6 (3) (A), first sentence. In its second part, this provision waves
the need for a license in case of exisience of an agreement in force between the
United States and a foreign nation which provides that such foreign nation shall
exercise jurisdiction over the launch or the operation of the launch site. Thus,
basically, the United States is responsible for these activities. But it can delegate
these functions to another State, by agreement.

iv) The launch is to take place in the territory of a foreipn _nation

The principle is that the Act shall not apply to the launch of a launch vehicle

or the operation of a launch site in the territory of a foreign nation by a United

249 USC App 2603. On the notion of controlling interest sce supra Chapter 2
B, b).

53 Senate Report 98-656. 98th Congress 2nd Scss,2 Reprinted in 1984, US Code
Cong & Admin News 5336.
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States citizen in the sense of subparagraph C of section 4(11)*. Indeed, when there
is no State jurisdiction over the place where the launch takes place, it is
understandable that the United States seek to control the activities of an entity
controlled by US interests. But here, the situation is different. Here, there is
sovereignty of a State in the place where the launch is to take place. The entity,
even though it is controlled by US interests, is under the sovereignty of the
concerned State. Thus, in principle, in that case, no license bas to be sought from
the US DOT, as a consequence of the principle that there cannot be
extraterritoriality of US law.

However, this principle has an exception. If there is an agreement in force
between the concerned State and the United States, which provides that the United
States shall exercise jurisdiction over the launch of a launch vehicle or the operation
of a launch site in the territory of the concerned State, US citizens, in the sense of
subparagraph C of Section 4(11) shall obtain a license from the US DOT to enter
such activities.

Document 3 (see Annex) gives a schematic view of all those cases.

Those provisions are aimed at protecting the United States wherever their

liability could be engaged. However, in so doing, they provide for extraterritorial

3¢ CSLAct Section 6 (a) 3 (B) (i)

55 CSLAct Sect 6 (a) 3 (B) (ii).
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application of the US law in some instances’. The non-extraterritorial application
of the US law has been respected as far as the case of entities of Subparagraph C
of Section 4(11) CSLAct, launching from foreign territory, is concerned. For them,
if there is no agreement between the foreign State and the United States giving
jurisdiction to the USA, rio license has to be required from the launch operator by
the OCST. However, such is not the case for US Citizens of Subparagraphs A and
B. For them, wherever ihey launch from, even in foreign territory, they have to
obtain a license from OCST. No exception is provided to tlhis rule. This
extraterritorial application of the US law might create situations of conflict. Indeed,
the US Citizen who wants to launch from a foreign territory may have to comply
with:

- the US law

- the law of the State where the launch is to take place.
Those regulations might enter into conflict with respect to some of their provisions.
This might, thus, prevent the launch by the US entity. In one area, this type of
conflict is very likely to occur: national security and foreign policy interests. If both
legislations require that the launch complies with these int=rests, conflicts may arise:
the USA and the foreign State do not n.cessarily have the same interests Thus, one
may authorize the launch while the other prevents it. To date, it seems that no such

conflict has occurred.

56 E.J.Steptoe, "Regulation of Private Commercial Space Transportation by the
United States Department of Transportation®, (1985) 28 Colloquiiim, 240-2406,
at 242,
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With respect to the provisions of Section 6 CSLAct, another concern can be
expressed. Foreign subsid‘aries, that is US Citizens of Subparagraph C, do not need
to obtain a US license if they launch from the territory of a foreign State, providing
that there is no agreement between that State and the USA attributing jurisdiction
to the USA. The foreign State is supposed to exeicise jurisdiction and control over
the company. But if that State did not issue regulations and is not a party to the
Outer Space Treaty, what is the situation?s” It seems that there is a gap in that
case. If a third State has been victim of some damage because of the launch, it will
have difficulties to hold liable the State where the launch occurred®®. So, the State
victim might turn to the USA and ask it for damages. Indeed, the company having
caused the damage is controlled by American interests. This link may turn out to be
sufficient to ask for damages from the USA. The USA could then be in the situation
of being answerable for damages while it did not license the activities of the
company responsible for the damage, and thus did not have an opportunity of
checking all aspects of the mission. But this is just an hypothesis and no such case
has been faced in practice so far.

Finally, it should be noted that provisions of the Act are not applicable to all
launch activities carried out by or on behalf of the United States. Thus, Section 21

¢) of the Act states:" Nothing in this Act shall apply to -

57 M.Howald, "Private Space Activitics and National Legislations", (1989) 32
Colloquium, 344-347, at 345.

3% Of course, there is always the opportunity to scck the lability of the State
undcr customary intcrnational law.
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(1) any -

(A) launch or operation of a launch vehicle,

(B) operation of a launch site, or

(C) other space activity,
carried out by the United States on behalf of the United States®,
or
(2) any planning or policies relating to such launch, operation, ¢r activity"®. The

provisions of the Act do not apply either to amateur rockets®'.

E.- LICENSING PROCESS

The Commercial Space Launch Act itself does not provide for detailed
regulations regarding the licensing process. It consists in a general framework within
which the Secretary of Transportation, through the OCST, is to issue regulations on
this matter. Seciions 7 (Authority to issue and transfer licenses)®?, 8 (Licensing

requirements)®3, 9 (License application and approval)®, 13 (Regulations)®, as

$91t seems that differences have arisen between DOT, the Air Force and NASA about
the need for licensing NASA or DOD procured launches on a commercial basis. (Information
obtained from P.D. Nesgos. No public sources of information are available on this matter)

60 49 USC App 2620. 14 CFR 400.2.

61 14 CI'R 400.2. The definition of "amateur rocket" is given in 14 CFR 401 5.

62 49 USC App 2606.

63 49 USC App 2607.
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well as Section 5 (General responsibilities of the Secretary and other agencies)%,
are the basis of the authority of the Secretary of Transportation and the guidelines
provided to him, in order to issue detailed rules relating to the license process.

One particulary important principle should be noted here because the Act
stresses its importance u: a number of provisions, as being the central idea of the
whole system. This principle is that, in carrying out the Act, the Secretary should
always keep in mind the importance given to the protection of public health and
safety, safety of property, and national security interests and foreign policy interests
of the United States”. As far as licensing procedures are concerned, the Act
repeats this principle. In Sect 7, it is stated that the Secretary of Transportation may

issue or transfer licenses " consistent with the public health ana safety, safety of
property, and national security interests and foreign policy interests of the United States",
Scction 8 (a) (2), (b) and (c)® also recalls this principle that the Secretary has to

take to account when he decides either to consider a requirement of Federal law

not necessary for issuing licenses, or to prescribe additional requirements, or waive

¢ 49 USC App 2608.
¢ 49 USC App 2612.

% 49 USC App 2604.

§7 This principle is stressed from the very beginning of the Act in Scction 2 (7),
Scction 3 (3), as a general purpose of the Act and one of the underlying id.:as

considcred important by Congrcss.

% 49 USC App 2607.
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the application of any requirement®®. However, if the protection of public health
and safety and the safety of property is quite a clear notion, such is not the case as
far as national security interests and foreign policy interests of the United States are
concerned. These latter notions may be interpreted very widely, and could give the
Secretary extensive authority in the course of the licensing process. Actually, when
the DOT issued regulations relating to the licensing process™, 1t received some
comments expressing concern about the fact that this expression s undetined,
particularly as far as news gathering and distribution are concerned™. The DOT

did not consider this concern as so important and answered: " The Act expressly

commils to the Departments of State and Defense, respectively, responsibility  for

defining such interests in the context of individual license applications and for informing
the Secretary of Transportation of their significance. It is not intended or anncipated

that national security or foreign policy interests would be casually invoked by these

6 It will be seen later that the principle discussed here is also important with
respect to other stages of the launch process.

" See further.
" One commenter expressed concern that uncertaintics created by undefined
references 10 national sccurity and forcign policy interests could have a
substantially chilling cffect upon the excrcise of protected First Amendment
rights. That is news media organizations sccking to place satclhtes in orbii o
to lease transponder capacity might be deterred due to this concern
Specifically, such uncertaintics could the. ¢ llorts to sceure commitment of
the substantial amounts of investment capital nceded for the launch activitics
associated with such undcrtakings. Thus, this legislative vagueness could
indirectly deter the exercise of constitutionally protected actvities ivolving
news gathering and distribution In this context, the commenter asseried,
Mission Review could ultimately become a vehicle for cliecting prior restiant
on [ree speech”. (1986) 51 Fed Reg 6871
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agencies as a reason for preventing a launch"™,

Another comment was also addressed to the DOT relating to the scope of
application of the principle. It argued that the authority of the DOT (OCST) " 10
weigh national security and foreign policy interests in conncction with private space
launches does not encompass factors associated with the operations of a payload 1o be
launched". The commenter, relying on the wording of the Act "suggested that the
Office’s regulatory procedures focus only on the national security and foreign policy
implications attending the proposed launch of a payload and not on the payload’s
operation in orbit ". The DOT expressed doubts about this interpretation and
answered that " The Act gives the Office authority to determine whetl.er the launch
of a payload is inimical to the national interests specified in the Act and does not
exclude any relevant factor from the Office’s consideration. Thus, the Oftice will
exercise its authority by determining whether an: circumstances exist under which
the proposed launch of a payload would jeopardize national interests"”. Comments
were also received by the DOT on the Interim Final Rule. The OCST had,
consequently, to deal with this issue again. " The Office wishes to emphasize again the
guiding principle established by the Commercial Space Launch Act in this area: the
"provision of launch services by the private sector is consistent with the national secuity
interests and foreign policy interests of the United States and would be facilitated by

stable, minimal and appropriate guidelines that are fairly and expeditiously applied". As

2 id.op.cit.

1 (1986) 51 Fed Reg 6871.
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the Agency charged with implementing the Act, the Department of Transportation views
this passage as forming the basis for a presumption that proposed commeicial launch
activities are consistent with national interests. Thus, the purpose of the licensing
process, in so far as national security and foreign policy issues are concerned, is to
identify and, whenever possible, ameliorate specific problems with a proposal, not 10

determine that each and every proposal is generally consistent with those interests'™,

It is the responsibility of the Secretary of Transportation, through the Oftice
of Commercial Space Transportation (OCST) to issue such regulations as may be
necessary to carry out the Commercial Space Launch Act, under Section 13 of the
Act®. Accordingly, the Department of Transportation issued regulanons with
respect to the licensing process. On February 25, 1985, a Notice of Policy on
Licensing Process for Commercial Space Activities was issued by the Oltice of the
Secretary of Transportation™ The purpose of this Notice was to describe "the
licensing policies and procedures that DOT considers to be the most effective means of
satisfying the Secretary’s statutory mandate to oversee and coordinate non-governmental
space launch activities"”. The DOT intended this Notice to "be rehed upon as

interim guidance by license applicants pending the promulgation by DOT of

™ (1988) 53 Fed Reg 11005.
™S 49 USC App 2612.

% (1985) 50 Fed Reg 7714,

-3

7 (1985) 50 Fed Reg 7714,
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regulations implementing the Act". The Notice contained the basic principles
elaborated by the DOT for licensing of commercial space transportation. The DOT
called for comments on this Notice. The Department of Transportation implemented
its authority through this Notice of Policy until February 26, 1986.

Eventually, both the comments received by the OCST, and the need for
detailed regulatory guidance upon which prospective applicants can immediately
rely, led the OCST to replace the existing policy with new regulations. This was the
purpose of the Interim Final Rule issued on February 26,19867. This Interim Final
Rule amended Title 14, Code of Federal Regulations, by adding a Chapter IIl
providing for the regulations governing commercial space transportation. This
Interim Rule was an important step in the licensing process development in the
sense that it organized and codified the rules relating to the licensing process. The
OCST also asked for further comments on these regulations.

Comments were received by the OCST on the Interim Final Rule. During
that period of time, progress had been made on the development of contractual
arrangements with respect to access of commercial launch firms to Government
launch technology and safety services. Moreover, the Shuttle accident in 1986,

modified dramatically the structure of the market and the American space policy.

8 (1985) 50 Fed Reg 7714,

" (1986) 50 Fed Reg 6870.
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A new launch policy was announced by President Reagan in August 1986%. A
Directive on National Space Policy was issued by the President on February 11,
1988. This Policy emphasized commercial launch services as an integral element of
the transportation capability of the United States®!. Eventually, as a consequence
of those elements, a Final Rule was issued by the OCST on April 4, 1988%.
According to the OCST, " The regulations ... constitute the administrative framework
for according each proposal to conduct a commercial launch activity a promp, well
defined, and thorough review. They also reflect the Office’s on- going ¢fforts to design
a licensing program that will provide unqualified assurance to the public that pnvate
firms will operate safely and responsibly. This assurance is indispensable 1o the success

of the American commercial launch industry".

1) OVERVIEW OF THE LICENSING PROCEDURE

The licensing procedure is composed of four steps. First, an application has
to be submitted by the operator of the launch vehicle to the OCST. The applicant
must provide the OCST with all information necessary for the OCST to imtiate the

licensing process. After the application has been made, the licensing procedure is

8 This policy limited the Shuttle to certain missions, directed the DOT to
develop payloads compatible with both expendable vehicles and the Shuttle,
and directed that routinc commercial payloads be launched by commercial
launch firms.

81 (1988) 53 Fed Reg 11004.

8 (1988) 53 Fed Reg 11004.
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divided in 3 steps:

- the OCST will conduct a safety review leading to the issuance of a safety
approval;
- the OCST will conduct a mission review leading to the issuance of a mission
approval;
- if both those approvals have been granted, the OCST will issue the license.
Document 4 (see Annex) is a diagram issued by OCST* which can provide

for a general idea of the licensing process®.

2) APPLICATIONS

The rules relating to applications procedure are set forth in 49 CFR Par

413.3 to 413.11%,

a) Information required for applications.

83 (1985) SO Fed Reg 7716.

84 Aswe have explained above, ncw regulations have been adopted in 1986 and
1988. However, this diagram is still relevant because the basic [eatures of the
procedure have not been altered. For a bricf overview, sce also: E.J.Steplac,
"Regulation of Privatc Commercial Space Transportation by the United States
Department of Transportation" (1985) 28 Colloguium, 240-246, at 245.

85 (1988) 53 Fed Reg 11016.
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In an Appendix to the regulations®, the OCST provides for all information’

to be given by the applicant. It is subdivided in four types of information :

general requirements

information related to safety review

information related to mission review

information related to payload determinations.

In this paragraph, we will concentrate on the general requirements only.
Specific requirements will be analyzed in the relevant paragraphs. Three general
requirements are provided for®”

- Applications must be in writing and filed in duplicate with the OCST;

- The original of the application must be signed in accordance with 14 CFR

Par.413.5. This requirement is related to the concern that the person signing

such a document shall be empowered to act on behalf of the apphcant™,

- The application must contain

* name and address of the applicant

* name, address and phone number of person(s) with whom the OCST

will have to correspond (in particular the counsel of the applicant).

8 (1988) 53 Fed Reg 11011.
8 (1988) 53 Fed Reg 11011. Appendix. T (A), (B) and (C).

Par. 413.5 (c) provides that " Applications shall be signed as follows:

1) For a corporation. By an officer authorized to act for the corporation on
licensing mattcrs,

2) For a partnership or a sole proprictorship By a gencral partner or
proprictor, respectively; or

3) For an assaciation or other entity. By a principal exceutive officer.
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b) Pre-application consultation

It is the spirit of the whole legislation to facilitate the obtention of licenses
and, because of the nature of launch activities, especially the timing considerations,
the OCST has provided for a system of "Pre-application Consultation"®.

"Applicants are encouraged to consult with the OCST at the earliest planning
stages" in order:

- to modify the proposal if problems are encountered,;

- to avoid the delays and costs that would be caused by those problems;

- to precise informational requirements in order to facilitate the review.

Applicants will consult with the Director who will assist them in preparing
their applications and in contacting Government agencies involved in the review
process to discuss the prospective application.

This procedure allows the operators of launch vehicles to initiate very early
the licensing process so that they can adapt without delay (and financial costs) to the
possible requirements of the OCST. The preparation of the launch and the licensing
process thus progress simultaneously, adaptations are made to meet the
requirements and the review procedures can be expedited in a shorter amount of

time.

¢) Applications

8 14 CFR Par 413.3.
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Two types of applications can be submitted, as far as launch operations are
concerned:

- application for issuance or transfer of a license authorizing a launch;

- application made separately and in advance of a license application,

requesting an approval or determination that must be secured before a

license can be issued or transferred.

This second type of application is to be distinguished from the pre-application
consultation. The pre-application consultation consists of discussions, with a view to
making sure that each step of the preparation of the launch complies with the
requirements of the OCST. In the advanced application, the applicant does not seek
only assistance, but a formal decision of approval, or determination, relating to one
component of the launch operations. For example, he may wish to make sure in
advance that the type of launcher he wants to use would be approved by the OCST,
and make the necessary changes required by the Office.

According to the OCST, the Office will accept applications for safety review,
mission review, or for a determination that the launch of a payload covered by
Section 6 (b) (2) of the CSLAct will not be prevented, independent of one another
and before submission of an application for a license. The fact that satety and
mission approvals may be requested separately and in advarice results from
Par.415.5, referring itself to Par 415.15 (safety approval) and Par 415.23 (mission
approval).

If such advanced application procedure has been followed, it will, under Par




e ;:‘i

87

415.7, be made part of the licensing record. Consequently, when the applicant
requires definitively the license to launch, all previous approvals and determinations
remain valid, unless substantial changes have been made in the course of the
preparation of the launch®.

The pre-application consultation, the advanced application and the possibility
to conduct safety and mission reviews independently of each other are the result of
the requirements of the CSLAct asking the Secretary to "encourage, facilitate and
promote commercial space launches by the private sector"”, and of the OCST’s
efforts to comply with these basic guidelines. The major idea is to make the licensing
process as simple as possible and as fast as possible. These procedures should not
be a burden for the applicants and they should match closely with the preparation

of the launch.

d) Review of applications

The OCST will accept an application for review only if it contains all

information required®2. We have mentioned above the general information

% 14 CFR Par 415.7 (b).
9% 49 USC App 2604.

9 14 CFR Par 413.9. (1988) 53 Fed Reg 11016.
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required® Apart from this information, specific information is required to be
provided, according to the nature of the decision sought (license, determination,
mission approval, or safety approval). These requirements are detailed in Appendix
to the regulations®. The OCST chose not to publish these requirements in the
regulations because they will need to be updated frequently, according to the results
of the OCST’s research and consultations, as well as the licensing practice. " So that
prospective applicants are assured of having ready access to the most cunent and
accurate version of the Office’s information requirements, they will be set out in a
separate documnent that will be available upon request™. Thus, as each launch has
its own particular features, the OCST gives the opportunity to apphcants to obtain
the list of information they should provide by simply writing or phoning the
OCST?*. This possibility was not provided for in the Interim Final Rule. The OCST
added this amendment so that applicants can make sure of the elements they have
to include in their application, in order to avoid unnecessary delays. No particular
format has been prescribed by the OCST for submutting apphlcations and
information. As the OCST explains in its analysis of the regulations .. although the
requested data must be provided for an application 1o be considered complete, the

Office has not prescribed any particular format for submitting it. Because commercial

9 See 2) a) supra.

They will be examined with relcvant subjccts.
9 (1988) 53 Fed Reg 11009.

% 14 CFR Par 413.9 (a). (1988) 53 Fed Reg 11016.
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Jirms may develop new approaches to the design of launch vehicles, the delivery of
launch services or the location and organization of launch operations, information
submissions may rejlect the unique structure or organization of their launch
operations"?,

However, if an application is considered by the OCST to be incomplete, it
will be returned to the applicant to be completed®®. Then, when the application is
complete and accepted by the OCST, the Office initiates the review. This means, in
particular, that the review process is the responsibility of the Oitice, and not of the
applicant. This is the translation in the regulations of an idea that was cmphasized
from the beginning of the reform: the leading role of the DOT and the notion of
one-stop shopping. Here, the regulations” provide that the office initiates "an
appropriate review". By using the word "appropriate”, the OCST intended to insure
that "each review is tailored to the application’s particular characteristics". There is
no standard review. Even though the Office developed general regulations, in many
respects, the licensing procedure remains a case by case process'®.

Until the issuance of the Office’s decision, any modifications, supplements or

corrections can be made to the application!®,

%7 (1988) 53 Fed Reg 11009.
% 14 CFR Part 413.9 (c). (1988) 53 Fed Reg 11016.
% 14 CFR Par 413.9 (d). (1988) 53 Fed Reg 11017
100 (1988) 53 Fed Reg 11010.

101 14 CFR Par.413.11. (1988) 53 Fed Reg 11017.
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When the application is accepted by the OCST, safety review and mission
review are initiated leading to the grant of safety approval and mission approval. No
license can be issued without those approvals being secured. As we have noted
previously, and this has to be kept in mind, if those approvals are sought prior to
the submission of a launch application, they will be made part of the record of the
applicant. When the latter will apply for a license, the concerned review will not be

conducted again, unless changes arise in the situation'®,

3) SAFETY REVIEW

Subpart B of Part 415 deals with the safety review and Par 411.5 with the

safety approval.

a) Role of the safety review

As the OCST explained in its Notice of Policy, 1985, the reason why safety
of launches has to be secured is that " As with other transporiation systems, the
Govermmment has a responsibility to protect the public against any unreasonable risks
that space launch activities might pose to either life or property™®, The United States

also have their own interest to protect. By controlling the safety of the launch, they

102 (1988) 53 Fcd Reg 11010, and 14 CFR Par 415.7, 415.17, 415.25.

103 (1985) 50 Fed Reg 7717.
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reduce the possibilities of damage leading to their international responsibility
according to the Outer Space Treaty and the Liability Convention.
Tue definition of the safety review given by the OCST in Par 415.11 provides

for both the role of the safety review and its major components,

* Role of the safety review.

The safety review aims at determining whether an applicant can safely
conduct the preparation and launch of the proposed launch vehicle and any payload.
Basically, the OCST will try to ascertain that the safety measures taken by the
applicant can assure a level of safety comparable to that achieved at national
ranges'™. However, the OCST concentrates on the safety elements of the launch
operation and the safety systems of the vehicle. The OCST considers that "the
reliability of the vehicle in a non-safety context will be the responsibility of the
launch vehicle manufacturers'!%,

* Major components of the safety review

Four major elements of safety are examined by the OCST during the safety
review!%,

- Launch site. The OCST will ensure that off-site persons and property are not

.

14 (1985) 50 Fed Reg 7717.
105 (1985) 50 Fed Reg 7717.

106 14 CFR Par 415.13. (1988) 53 Fed Reg 11018.
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exposed to unreasonable risk of harm. Tke elements examined are : location, size
and design configuration of the launch site.
- Procedures. The quality of the following elements is examined :
# Pre-launch check out
# Validation of all launch safety systems (ground/flight)
# Control of pre-launch and launch hazards to the public
# Trajectory flight safety analysis
# Safe flight operations from ignition through impact of suborbital launches
and through orbital injection or escape velocity for orbital launches.
- Personnel. Qualification of the range safety personnel is examined as well as their
training and experience.

- Equipment. The safety of range and vehicle equipment is examined.

b) Information required from applicants

An extensive list of information to be provided is contained in Appendix to
the regulations. This information will allow the OCST to review the safety of the
operations proposed by the applicant.

Since the first regulations issued by the OCST, it was made clear that a
distinction would be made between launches from Federal (or licensed) launch sites
and other launches. In its Notice of Policy, 1985, the OCST underlined that if the

applicant chooses to launch from an established national range, the number of safety
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issues to be addressed by DOT would be reduced. Indeed, on those sites, reliable
safety procedures are already in place. Thus Par 411.5 states "...it is the Office’s view
that reliance on safety related launch property and services found at these ranges is an
appropriate means of assuring that the applicarts’s launch activities can be conducted
safely". Consequently, it was decided by the OCST that a statement of intention to
launch from such range would be sufficient!®”, The Interim Rule recalled this
difference and translated it in the regulations, in Par. 415.17. Information required
for launches from sites other than national or licensed ranges arc much maore
detailed than for the latter. The Final Rule, 1988, recalled this difterence. However,
it deleted the requirements from the regulations to incorporate them in the
Appendix for the reasons we have already explained above!®.

Consequently, the current regulations, in their Appendix, provide {or two
cases'®:

- launches from Federal or licensed launch sites

- other launches.

For the first category, the documents to be provided are basically a statement
of the launch range operator that he has accepted the applicant, and further
information relating to possible responsibility or risk assumed by the apphcant

himself. The title of this category mentions two types of launch sites : Federal launch

107 (1985) 50 Fed Reg 7717.
108 See 2) d) Supra.

109 (1988) 53 Fed Reg 11011,
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sites; licensed launch sites. It is to be noted that, up to now, the only sites with pre-
approved safety operations are Federal launch ranges'®. No private launch site
is in operation even though some are in project'!\.

For the second category, information o be provided are much more
numerous. The applicants have to provide all safey information that will allow the
OCST to evaluate the safety of their operations. The OCST details information it
considers necessary. However, since each case is different, the list for both
categories cannot be exhaustive’? The information -equired for both categories
are detailed in document 5 (see Annex).

It is noted that in case the launch is to take place at a Federal (or licensed)
range, the OCST will condition the license upon the requirement that the applicant
complies with safety requirements and procedures of the range, and that he informs
the Office of, or obtain approval for any deviations from or alternatives to those

requirements and procedures'3,

110 (1988) 53 Fed Reg 11010,

1 In United States, spacc launch sites opcrated by States (and not really privale,
even though independent from national ranges) are in project in Florida and
in Hawai. Sce: D.J.Marcus, "Spaceport Florida Rcady to Buy Rockets" Junc
11-17 1990 Space News,32 and, Officc of Space Industry of Hawai, "Iawai's
Proposed Commercial Launching Facility”, 1990. On launch silcs scc:
S.Lessard & F.Nordlund, "Les bases de lancements:Evolution ¢t aspects
juridiques”, 1990 Vol XV Annals of Awr & Space Law, 359-400.

1214 CFR Par.411.9. (1988) 53 Fed Reg 11016. ".. These information
requirements arc not intended to be all inclusive and the submission of the
required information docs not, in itsclf, demonstrate the qualilfications of an
applicant. The nature of individual proposals may require the submission of
additional information”.

13 14 CFR Par. 411.5. (1988) 53 Fed Reg 11016.
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It is also to be noted that the OCST is developing safety standards or
requirements for commercial Jaunch activities. They will allow for a standard
treatment of safety reviews. In the meantime, safety reviews have to be conducted

on a case by case basis'!.

¢) Payloads

As far as payloads are concerned, in the course of the safety review, the
OCST will ensure that the applicants possess the adequate resources and capabihtics
to conduct safely the payload related operations as part of the process of preparing

and launching the launch vehicle!>.

As far as safety review is concerned, no major comment has been received

by the OCST.

4) MISSION REVIEW

Mission Review brings more difficulties than Safety Review because of its

114 (1988) 53 Fed Reg 11008.

115 (1988) 53 Fed Reg 11009.
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national security aspects even though the procedure, in itself, does not seem to be
more cumbersome than that of the Safety Review. Many comments were received

by the OCST with respect to Mission Review.

a) Purpose of the Mission Review

As we have stressed a few times already, the aim of the licensing process is
to make sure that ac.-ities of private launch operators remain within the
international obligations of the United States, particularly as far as the Outer Space
Treaty and the Liability Convention are concerned. Safety Review examines
compliance with these obligations only as far as safety of operations is concerned.
As the OCST explains: " This direct liability forms the basis for a broad interest in
proposed private space launch activities, one which intends beyond safety issues to
include both the purpose of the launch and the nature of the payload. This unique
interest in the launch mission distinguishes regulation of commeicial space launch
activities from regulation of other modes of transportation™. Consequently, the role
of the OCST is not only to check the safety issues but all other elements susceptible
of interfering with the treaty obligations of the United States This view has been
contested in some of the comments received by OCST. "These comments contended
that responsibility/accountability and liability for damages are purely safety conceins. As

such, according to these respondents, they provide no basis for any federal interest in

116 50 Fed Reg 7717.
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the mission review factors specified in the Notice. Safety concerns, they maintained,
could be more than adequately addressed in the context of Launch Safety Review™V,
The OCST did not discuss that matter, for it obviously does not agree with 1.

As stated in 14 CFR Par 415.21, the scope of the Missicn Review s the
following: "Mission review is the procedure for identifying significant issues affecting
United States national interests and international obligations that may be associated
with a proposed launch. Excepr for safety operations covered by Par. 415 11-415.17 of
this part [Part 415], Mission Review covers all aspects of a proposed launch, including
any payload to be launched. For a payload not subject to FCC or NOAA regulanion,
the Office must determine whether to prevent launch of the payload because to launch
it would jeopardize public health and safety, the safety of paoperty, or any national
securily or foreign policy interest of the United States™'®, As can be understood lrom
this quotation, the two mzjor subject matters with respect to Mission Review are
compliance with international obligations as well as the national security and toreign
policy implications of a given laurch/payload. As a matter of fact, 1t 15 on these
subjects that most of the comments were received by OCST.

Indeed, one of the major conzerns that can be noted in the comments
received by the OCST relates to the definition of "US national secunity or foreign
policy interests". Botk after issuance of the Notice of Policy and the Interim Final

Rule, a number of comments were received by the OCST on this particular subject

7 51 Fed Reg 6970.

118 53 Fed Reg 11018. 14 CFR Dar 415.21.
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Neither the Commercial Space Launch Act nor the OCST regulations define what
is meant by "US national security or foreign policy interests". It was {elt by a number
of commentators that, for various reasons, this vagueness could lead to some
difficulties.

One of the concerns expressed was that Mission Review could "hecome a
vehicle for effecting prior restraint on free speech™V. This question need not be
examined again for it has been dealt with previously'®. This comment was made
to both the Notice of Policy and the Interim Final Rule'?'. An example of foreign
policy consideration could be the risk of interference with another nation’s use of
space. A national security concern could be the prevention of collisions between
proposed payloads and classified Department of Defense satellites!*. My Straubel
also expressed some concern about the vagueness of the definition: "The constantly
changing definitions of "national security interests" and "foreign policy interests and
obligatiuns" may make the advanced planning necessary for space activity very difficult.
For example, a joint venture in materials processing between a United States firm and
a foreign firm may be acceptable one year, but may run afoul of national security or

foreign policy interests the next year because the foreign firm may come from a now

119 51 Fed Reg 6871.

120 Sce Chapter 2. E).

121 51 Fed Reg 6871 & 53 Fed Reg 11005.

12 M.S. Straubcl, "The commercial Space Launch Act: The Regulation of Privalc

Space Transportation®, (1987) Vol 52 Jourial of Air Law and Commerce, 941-
969, at 958.
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unfriendly country. An applicant could obtain mission approval early in a project, but
find that mission approval withdrawn when the time comes for issuance of the final
license. Such reliance could result in substantial losses. The uncertainty created by the
vague terms "national sccurity interest" and " foreign policy interests and obligations"
could chill investment in privaie space activity Unambiguous criteria and glaraniees
of continued acceptance and validity need to be put into the mission 1eview
process"®,

However, one point needs to be emphasized here. The regulations'
provide that "Mission approval is granted unless some clement of the poposed launch
poses a thrzat to US national security or forcign policy interests, constuutes a hazand to
public health and safety or safety of property, or is inconsistent with imtemational
obligations of the United States”. This provision seems to put the burden of proot on
the OCST. Thus it is not for the apphcant to demonstrate that lns muss on, and
particularly the payload, comphes with all the requirements, but for the OCST to
establish the reasons why the approval cannot be granted™.

The Commercial Space Launch Act, in 1ts section 20 a), b) and ¢) asks the
Secretary of Transportation (by delegation the OCST) to consult the Secretary of

Defense on all matters atfecting national security, and the Secretary of State on all

123 M.S. Straubel. op. cut., at 360.
124 14 CFR 411.7. 53 Fed Reg 11016.
125 See P.L. Mecredith, "A Comparative Analysis of United States Domestic

Licensing Regimes for Privatc Commercial Space  Activines”  (1989)
Colloquium, 373-381, at 377.
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matters affecting foreign policy and other agencies as he thinks ap -ropriate. These
provisions called the attention of some commentators. Some of them "expressed some
apprehension that these consultations might not occur in good faith and that they may
provide a means by which agencies conducting their own commercial space activities
could protect their competitive iterests”, The OCST explained its intention to make
sure that Mission Review atfords no such opportunity. "Mission Review 1s designed
expressly to prevent the interagency review process from becoming an unbridled
opportunity for agencies to judge, in areas beyond their particular competence,
whether propased launch activities conflict with national interests"'®. As tar as
consultation is concerned, another question might anise. The consultation of most
agencies is not compulsory for the OCST, it is just "as appropriate"'?’. But the Act
mandates consultations with the Department of State and the Department of
Defense'®, As the criteria of "national security interests" and " foreign policy
interests or obligations” is vague, the conclusions of the OCST, DOS and DOD may
be different, and even divergent. Will any conclusion prevail on others and wha
about arbitrating the dispute? No satisfactory answer has been given to that

question. As Mr Straubel states: " [..] the White House will have the final say on
disputed matters of national security and foreign policy. Nevertheless, the potential delay

and uncertainty created by this unstructured consultation scheme is bound to impede

126 51 Fed Reg 6871.
127 CSLAct Scct 20, ¢).

128 51 Fed Reg 6871.
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the development of a private launch industry and an efficient regulutory regime™?®,

b)_Information requirements for Mission Review

As we have explained previously, since 1988, these requirements are provided
for in annex to the regulations'®, As far as Mission Review is concerned, the
applicant must give the following information to the OCST*3:

- description of the launch vehicle and location of the launch site.

- flight plan and staging data sufficient for evaluating such factors as the potential
for land overflight, impacts of spent stages, and debris issues.

- identification of any unique hazards that may be posed by the launch denved from
the nature of materials to be launched or potential abort or reentry hazards.

- nature and ownership of any payload to be launched.

- proof of license given to the payload by either FCC or NOAA or, tor non Hicensed
payloads, indication whether the OCST has made any determination on the
payload!®.

Elements such as flight plan, impacts of spent stages, debris issues and nature

of materials to be launched are not examined from a safety point of view, but the

129 M.S. Straubel, op. cit., at 963.

130 1n this paragraph we will not deal with information rclated o non licensed
payloads. This will be examined further, in paragraph d).

131 53 Fed Reg 11012. 14 CFR Anncx to the regulations

132 14 CFR 411.7, 415 21, 415.23.
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aim is to determine to what extent the proposed launch interferes with other uses
of space.

Other elements such as nature and ownership of the payload are mainly used
to assess the possibility to launch such a payload from the standpoint of national

security and foreign policy.

¢) Review and payloads determinations

During the Mission Review, all aspects of the launch will be examined and
the OCST will identify significant issues affecting United States national interests
and international obligations that may be associated with the launch'®, As 14 CFR
415.21 stresses, "Except for safety operations covered by 415.11-415.17 of this pari,
Mission Review covers all aspects of a proposed launch, including any payload 1o be
launched". This can be interpreted as meaning that Mission Review could be dealing
with all sorts of issues that are not dealt with in Safety Review and that may have
no interference with national security or foreign policy interests of the United States.
Mission Review would thus encompass some sort of residual category of issues.

In fact, the most important part of the Mission Review relates to the payload

to be launched™. With respect to payloads, the procedure followed by the OCST

133 14 CFR. 415.21. 53 Fed Reg 11018.

134 Indecd, in most cascs, the purpose of the mission is to place a payload into
orbit.
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is different depending on the nature of the payload. Actually, in the Final Rule, the
OCST clarified this aspect in response to some comments expressing concern that
as diafted in the Interim Final Rule, the regulations suggest some possibility of
redundant regulations for payloads regulated by FCC or NOAA. Thus, the first step
in the procedure is to determine the nature of the payload that the applicant wishes

to launch. There are two possibilities:

1) The proposed payload is subject to existing payload regulations.

To date, there are two cases of that nature. The FCC has authority to license
communications satellites and the Department of Commerce (NOAA), remote
sensing satellites'®. The Commercial Space Lannch Act did not alter the authority
of these agencies'. In those cases, the OCST will require that the appropriate
license is secured before authorizing the payload to be launched. The OCST
emphasized that it " will not examine any issues pertaining to payloads licensed by the
FCC or NOAA before license application is made to either of those agencies or during
the pendency of any review of a license application at either agency"¥. This respects

fully the authority of those agencies. But it is also a practical matter. Especially, tor

135 For an overview of both those procedures sce Doc 6 (scc Anncx).

13 CSLAct 49 USC App 2605 (c) (2): " Nothing in this Act shall alfect the
authority of thc Federal Communications Commission under  the
Communications Act of 1934 (47 USC 151 ct scq) or the authority of the
Secretary of Commerce under the Land Remote-Sensing Commecrcialization
Act of 1984 (15 USC 4201 ct scq)". Sce also OCST regulations: 14 CFR
413.17. 53 Fed Reg 11017.

137 53 Fed Reg 11009,
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communications satellites an important number of issues has to be dealt with by
FCC in order to grant the license for the construction and operation of the satellites.
As long as those issues are not settled, it does not seem very appropriate to initiate
1 launch mission review.

Thus, the OCST has no authority to license communication and remote-
sensing satellites. It has also no authority to examine issues that have been dealt with
during the FCC or NOAA licensing process'*.

About the FCClicensing authority, some comments of the Senate Committee
on Commerce, Science and Transportation are worth noting: "The Commiiiee
recognizes that the Orders and Authorizations of the FCC are the official certification
for the launch of a communications satellite. Therefore, no separate documentation or
certification by the Secretary of Transportation will be required. In order (o address the
procedural time lag that may occur between the FCC'’s open mecting in which the
actual authorization is written and released, the committee recognizes that the press
release or other public notice of Co.namission action is sufficient notification that the
communications satellite in question has met all regulations of Federal law that relate
10 the launch of a payload. In notifying DOT of the FCC'’s authorization to launch a
communications satellite, the Committee notes that the transmittal of the authorization
to launch by the FCC is appropriate. The bill reported here is intended to minimize the

burden on agencics, such as FCC, DOT, and on those launching payloads. The

138 53 Fed Reg 11009.
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Committee, therefore, directs DOT to implement the regulations with this goal in

mind",

2) The proposed payload is not subject to existing payload regulations

In such cases, encompassing non-regulated domestic payloads and all foreign
payloads, the Office will have to initiate a review for the proposed payloads. The
Office takes its authority on that matter from the Commercial Space Launch Act
itself. Indeed in its Section 6 (b) (2)'%: " If no payload license, authorization, or
permit is required by any Federal law, the Secretary may take such action under this Act
as the Secretary deems necessary to prevent the launch of a payload by a holder of a
launch license under this Act if the Secretary determines that the launch of such
payload would jeopardize the public health and safety, safety of property, or any
national security interest or foreign policy interest of the United States". This has been
provided for in the regulations under 14 CFR 411.7. Two points are worth noting
here. Firstly, it is possible for payload operators or owners to ask the OCST to make
the payload determination in advance of the request for license or request for
mussion approval. This is quite logical. The payload is the central clement of the
whole mission. Consequently, before entering the launch license process, it 1s
important to know whether the proposed payload can be launched. Secondly, as far

as payloads are concerned, the OCST made a first step towards some kind of

139 Senate Report 98-656, 98th Cong, 2d Sess (1984), 98 Stat 5334, p 10.

40 49 USC App 2605.
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generic license or standard license. Thus, the OCST states'! that " Subsequent

reviews of payloads within the same category shall be considered on a routine basis and

shall focus on new or distinctive elements of the specific payload to be launched".
The information required by OCST from the applicant, in order to

initiate payload determination, are the following:

- An assessment of safety issues anticipated “y the applicant

- A statement of the numbe: of missions planned for payloads of the same or similar

design

- A description of the design and construction plans of the payload

- A description and definition of the proposed orbit, including altitude and

inclination.

As is mentioned in the annex to the regulations, as well as in the regulations

themselves'?, this list of required information is not exhaustive. Thus the Office

might require additional information from the applicant according to the case.

Applicants can also ask the Office to provide them with an up-to-date list of

-

required information.

d) Comments on Payloads

Quite a fcw comments have been received by the OCST about its regulations

141 14 CFR 411.7.

12 14 CFR 411.9. 53 Fed Reg 11016,
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with respect to payloads questions.

One of the comments was that the OCST had authority to weigh national
security and foreign policy interests only as far as the launch is concerned, and not
with respect to the operation of the payload in orbit. The commentator relied on the
language of the Act that did not give express authority to the Secretary of
Transportation with respect to the latter. The Office did not agree with this
interpretation of the Act and stated that’it would consider all matters related to the
launch!®, In fact, this is the only possible answer to that comment. Indeed, it one
denies the OCST the authority over the operation of payload in orbit, the whole
purpose of the regulations is challenged. Of course, the regulations aim at helping
the space launch industry, but it is also, and probably more, to protect the interests
of the United States where its liability might be engaged. Consequently the
operation of a payload in orbit is obviously in the sphere of authority of the OCST.
Indeed, it may interfere with activities of other States, cause damage to other
spacecraft, pursue aims that are in contradiction with international law and space
law in particular. All of these can put the United States in such a situation that it
will be answerable for damages. Thus, it is quite obvious that where the hability of
the United States is in question. the OCST would not let private enterprises operate
any kind of payload without any control.

Some other comments were related to the concern that the review of cach

payload might be too cumbersome in routine launches, especially for payloads that

143 51 Fed Reg 6871.
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consist of components used to support ongoing activities in space. The Office
reminded the commentators that one of its efforts would go to facilitate the launch
process and that "Mission review will not interfere with routine space activities which
do not adversely affect the national interests specified in the Act"!,

The House Committee on Science and Technology also addressed some
comments to the OCST. One of them can be analyzed here, though it refers to the
definition of the term "payload". The Committee saw in the definition of payload as
"objects" a possibility that this could c-eate difficulties in the event of manned launch
activities. The OCST considers that these activities would be in its sphere of activity.
Indeed the Act does not restrict the expression "launch of a launch vehicle" to

unmanned launches"!45,

d) Advanced Mission Review

In the same manner as for safety review, the regulations provide for an
opportunity to apply for mission approval independently of safety review and of a
launch license request. Similarly, payload determinations may be required in advance
and independently of any other part of the launch license process'*. Mission

approval and payload determinations made in advance will be made part of the

14 51 Fed Reg 6871.
W5 53 Fed Reg 11006.

146 14 CFR 415.23. 53 Fed Reg 10018.
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licensing record!?’.

S) ISSUANCE OF THE LICENSE

Once reviews have been conducted, the Office will give safety and mission
approvals and issue the license if it determines "that the applicant has, and will
continue to have, the ability to comply with all requirements for a license, including
the ability to conduct safe launch or launch site operations"'*8,

The license issued by OCST is not a "blank" license. It is subject to a number
of conditions determined by the OCST'¥. Under the OCST regulations'® the
license will contain the following elements:

- Specification of the activities authorized by the license

- Name of each person responsible under the license for the conduct of these
activities

- Period of time during which the license is valid

- "Such other terms and conditions as may be required to protect public satcty, the

safety of property, and national security and foreign policy interests of the United

17 14 CFR 415.25. 53 Fed Reg 11018.

18 14 CFR 413.13. 53 Fed Reg 11017.

149 This opportunity 1o sct conditions is given o the OCST by the Commercial
Space Launch Act Scction 9 (b) which provides : " The Scerctary shallinclude
in such license such conditions as may be nccessary to ensure comphance with

this Act,...". 49 USC 2608.

150 14 CFR 413.15, 415.9.
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States". The regulations provide for the standard conditions that can be imposed by
OCST. The main possible conditions are the following:

* Secure the minimum amount of third-party liability insurance specified by

the Department®*.,

* Adhere strictly to specified range safety regulations and procedures.

* Comply with requirements concerning pre--launch record keeping and

notifications, including those pertaining to Federal airspace restrictions and

military tracking operations.

* Comply with Federal inspection verification and enforcement requirements.
As the regulations provide'$?, "Standard conditions in licenses include requirements
for the licensee to do the following...". This implies that the above list of conditions
is not exhaustive. The OCST may include other conditions that each case may
require.

Finally the license is issued on the basis of the information provided to OCST
by the applicant. Consequently, the license has a meaning only insofar as there is no
change in some elements of the mission. It is not for the OCST to verify that the
information given is always accurate. The applicant himself is responsible for
constantly oroviding OCST with complete and accu:ate information. If this
information is no longer accurate or if a very important change occurs that would

influence the decision of the OCST, the applicant is responsible for giving the OCST

151 See Chapter 3 dcaling with matters of insurance.

152 14 CFR 415.9. 53 Fed Reg 11018.
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corrected information, as promptly as possible'>.

6) AFTER ISSUANCE OF THE LICENSE

a) Monitoring of licensed activities

Once the OCST has issued a license, it may wish to verify that the conditions
set forth in the license are complied with and that the licensee conducts its activities
as planned.

The Commercial Space Launch Act itself gives this authority to the Secretary
of Transportation'®. The OCST, which has been delegated this authority, issued
regulations carrying out this provision. Some comments have been received by the
OCST with respect to this monitoring. This needs not be developed here, since we
have mentioned it previously's>.

* Persons allowed to monitor activities of the hcensee

Three categories of persons can carry out the authority given to the OCST:
- Federal Officers
- Employees authorized by the Director of OCST

- other individuals authorized by the Director of OCST.

153 14 CFR 413.19. 53 Fed Reg 11017.
15+ CSL.\ct Section 14. 49 USC 2613.

155 See Chapter 2 C) 1).
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2 Locations

Both the Act'* and the regulations!®” enumerate the places where the
Office can exercise its monitoring authority. The regulations use the expression
"...including launch sites...". The word "including" seems to mean that the list of
locations set forth in the regulations might not be exhaustive, leaving room to the
appreciation of the Office. However, the language of the Act is more restrictive by
using "at"8, Authority has to be given to the Act, and, consequently, the exact
interpretation is that the list of locations provided for in the Act and in the
regulations is exhaustive.

The locations where the OCST may monitor the activities of the licensee are
the following:

- any launch site used by the licensee

- any production facility or assembly site used by a contractor of the licensee,

or the licensee himself in the production or assembly of a launch

vehicle

- at any site where the payload is integrated with a launch vehicle.

* Conduct of the monitoring

The OCST is given quite wide authority on that matter. Under the Act and

156 Scction 14 (a) (1). 49 USC 2613.
157 14 CFR 405.1. 53 Fed Reg 11014.
158 Section 14 (a) (1): "to allow the Secrctary to place Federal officers... at any

launch site..., at any production facility..., or at any sitc where a payload is
integrated..."
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the regulations, there are two reasons why the OCST may monitor the activities of
the licensee:

- to determine that the licensee complies with the terms and conditions of the
license issued to him

- to carry out the Director’s responsibilities pertaining to payloads for which no
Federal license, authorization, or permit is required. These ace the payloids which
are not licensed by FCC or NOAA, but by OCST itself.

The monitoring can be conducted "at such time and to such extent as the
Director considers reasonable and necessary"'™. This leaves room to the
appreciation of the OCST to a large extent.

The duty of the licensee is to allow the persons sent by OCST on the location
and cooperate with them.

While commenting on the regulations, the OCST emphasized that
"Monitoring will be conducted in the least intrusive manner possible and ounly for the
purpose of determining whether such activites conform to  appheable

requirements"®,

b) Modification, revocation, suspension of licenses. Emergency orders.

* Modification

159 14 CFR 405.1. 53 Fed Reg 11014,

100 53 Fed Reg 11008.
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After the license has been issued, it might happen that some changes are
brought to the Jaunch mission, that obviously modify the terms of the license. In that
case the licensee may apply tc the OCST to modify the license. The OCST may also
modify the license upon it own initiative!¢, Applications for modifications follow
the same rules that application for the initial license'®?, Modification of the license
is not merely the consequence of the non compliance of the licensee with any
reguiations or conditions, but it would occur in cases such as changes brought by the
licensee to its operations.

* Suspension and revocation of license

These two measures are different from the modification procedure in the
senise that they appear as a sanction. Suspension or revocation may occur in five
types of situations:

- the licensee did not comply with any requirement of the Act

- the licensee did not comply with any regulation issued under the Act

- the licensee did not comply with the terms and ccnditions of the license issued
- the licensee did not comply with any other applicable requirement

- public health and safety, the safsty of property or any national security or foreign
policy interest of the United States so requires's,

* Time considerations with respect to modification, suspension or revocation of licenses

16t CSLAct Scction 10 (b). 49 USC 2609. 14 CFR 405.3 (a) 53 Fed Reg 11014,

162 i,

163 14 CFR 405.3. 53 Fed Reg 11015,
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The principle!® is that modifications, suspension or revocation take etfect
immediately and remain in effect as long as the administrative review is going
on'®, The Office has a duty to notify the licmnsee immediately of any finding and
action with respect to modification, suspension or revocation of the hcense'®. In
its report, the Senate Committee on Commerce, Science and ‘l'ransportation
emphasized: "The Committee recognizes that the immediate implememation of such
an order might place a licensee at a financial disadvantage, which in some cases may
be unwarranted, inappropriate, or detrimental to the licensee. Therefore, the
Committee expects the Secretary to take into consideration , before rendering such
an order, the nature and severity of any infraction or noncompliance relative to the
act, the license, or applicable regulation. If the infraction or noncomphance is minor,
and if the licensce ~an correct the infraction or noncompliance within a reasonable
period of time after notification by the Secretary of the infraction or noncomphance,
the Committee would expect the Secretary to delay the order to suspend, revoke,
or modify. In this case, this "grace" period would allow the licensee a reasonable
period of time to correct the infraction or noncompliance so that the hicensce will
not be needlessly disadvantaged by such an order *’.

* Emergency orders

164 14 CFR 405.3 (c). 53 Fed Reg 11015.
165 On administrative review sce further 9)
166 14 CFR 405.3 (d). 53 Fed Reg 11015,

167 Senate Report No 98-656, 98th Cong, 2d Scss (1984), 98 Stat 5334, p13.
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Emergency powers are given to the OCST'®. They are limited to one type
of situation: the OCST may use those emergency powers in case the launch or
operation of a launch site is detrimental to public health and safety, safety of
property, or any national security or foreign policy interest of the United States. This
is furthermore restricted by the provision that even in that case, the OCST can
exercise its authority only if the detriment cannot be eliminated effectively through
the exercise of other authority of the Office. If such a situation occurs, the Office
"may immediately terminate, prohibit or suspend a licensed launch or launch site
operation". Some concern was expressed about these powers given to the OCST,
especially because, as we have seen previously, the criteria upon which the
intervention of the OCST is based is vague. The Commercial Space Transportation
Advisory Committee called the attention of the OCST on that question. The OCST
emphasized that " it views the exercise of this authority as an extraordinary measure
to be relied upon in truly emergency circumstances"'¢,

Under the CSLAct, such termination, prohibition or suspension takes effect
immediately and remains in effect as long as the administrative review is going

on'”,

18 CSLAct Scction 11. 49 USC 2610. 14 CFR 405.5. 53 Fed Reg 11015.
16 53 Fed Reg 11008,

10 CSLAct Scction 11 49 USC 2610.
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c) Penalties

Under the CSLAct'™, are uniawful: the violation of any requirement of the
Act, of a regulation issued under the Act, or of any term, condition or restriction of
a license.

Acts of non compliance with these rules are sanctioned by a civil penalty'™
of not more that $100,000 for each violation. A violation continued for few days
constitutes, each day, a separate violation.

The OCST has authority to compromise, modify or remit penalties. The
OCST is also given some judicial powers for the purpose of conducting hearings

related to these violations.

d) Enforcement

Section 17 of the CSLAct gives the Secretary of Transportation (delegated
to the OCST) the authority to enforce the Act. In order to exercise this authority,
the Act gives the Secretary extended powers:

"(1) make investigations and inquiries, and administer to or take from any person
an oath, affirmation, or affidavit, concerning any matter relating to enforcement of

this Act; and (2) pursuant to any lawful process - (A) enter at any reasonable time

17 CSLAct Section 18. 49 USC 2617.

172 14 CFR 405.7. 53 Fed Reg 11015.
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at any launch site, production facility, or assembly site of a launch vehicle, or any
site where a payload is integrated with a launch vehicle, for the purpose of
inspecting any object which is subject to this Act and any records or reports required
by the Secretary to be made or kept under this Act; and (B) seize any such object,
record or report where there is probable cause to believe that such object, record,

or report was used, is being used, or is likely to be used in violation of this Act."

7) Registration requirements

A new regulation was added to the Final Rule with respect to registration of
space objects in order to take into .account compliance with the Registration
Convention (Art IV)'3. This provision reminds licensees that they are responsible
for the registration of the space objects launched into outer space!”. The Office
requires each licensee to provide it, within 30 days of the launch, certain information

related to the space object launched!™.

173 14 CFR 415.10. 53 Fed Reg 11018.

174 However, the provision recalls that licensces are not responsible for the
registration of spacc objccts owned by a forcign entity, thesc payloads being
registered under the responsibility of that forcign cntity. Indeed, the
registration systcm is bascd on the notion of nationality of spacecralt. Each
spacecraft has the nationality of the country on whosc registry it is enlcred.
Consequently a forcign payload must be registered on the registry of the
relevant country. Nationality of spacccraft docs not depend on the nationality
of the launching cntity.

175 The information to be provided to OCST is as follows:
- Intcrnational designator of the space objcct(s)
- Datc and location of the launch




119
8) Environmental matters

The Office is required to consider the environmental impacts of licensing
commercial launch activities and some information with respect to environmental

consequences of launch operations must be provided by applicants to the OCST!,

9) Procedures

a) Confidentiality

Both the Act'” and the regulations'™ provide for treatment of
confidential data. The person or agency furnishing data or information can designate
them, or some of them, as confidential. A precise procedure has to be followed to
designate these data as confidential. Once this procedure has been followed, such
information will not be disclosed. Information which quality for exemption under

section 552 (b) (4) of title 5, United States Code, will not be disclosed either.

- Basic programmed orbital paramcters including
* Nodal period
* Inclination
* Apogee
* General function of the space objecct.

176 14 CFR 415.31 and 415.33. 53 Fed Reg 11018.
177 CSLAct Section 9 (c). 49 USC 2608.

18 14 CFR 413.7. 53 Fed Reg 11016.
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However, such information can be disclosed if the Director of the OCST determines

that the withholding of such data or information is contrary to the public or national

interest.

b) Administrative review

The Commercial Space Launch Act gives an opportunity for a hearing to
applicants who wish reconsideration of a decision made by the Office!™. In case
of the issuance of a license, the applicant may challenge the decision of the Office
not to issue the license, or the conditions that the Office has attached to the license.
If the Office makes a decision to modify, suspend or revoke & license, such a
decision may also be challenged by the applicant. Such is also the case of emergency
orders. If a payload owner or operator has been denied the launch of the payload,
he can also challenge the decision of the Office. Finally, civil penalties may also be
subject to administrative review!s?,

The hearings are presided by an administrative law judge'™ and the
regulations set forth the procedure to be followed!®. The administrative law judge

will issue a recommended decision which shall be reviewed by the Director of the

17 CSLAct Section 12. 49 USC 2611.
18 14 CFR 406.1. 53 Fed Reg 11015,
181 g,

182 14 CFR 406.3. 53 Fed Reg 11015.
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OCST who will make the final decision!®,

Under the Commercial Space Launch Act, final decisions shall be subject to

judicial review!®,

¢) Petitions and rulemaking

Those matters being very procedural, they will be dealt with rather bricfly.

Two types of petitions may be addressed to the Director of the OCST:

- Petitions requiring the Director to waive a requirement of Federal Law
applicable to commercial launch services'®S. These petitions ask the Director for
an individual decision. The Director will grant the waiver if it is in the public interest
and will not jeopardize public health and safety, the safety of property, or any
national security interest of the United States'®. Otherwise the Director will deny
the petition for waiver.

- Petitions of a more general nature, having impact on the regulations. Thesc
can be petitions to issue, amend or repeal a regulation, or to eliminate as a

requirement for a license any requirement of Federal Law applicable to commercial

183 14 CFR 4006.5. 53 Fed Reg 11015.
18 CSLAct Section 12 (b). 49 USC 2611.
185 14 CFR 4043 (a). 53 Fed Reg 11014,

186 14 CFR 404.5 (b). 53 Fed Reg 11014,
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launch activities!®. In these cases, if the Director considers that the petition is
justified, he will initiate the rulemaking process (otherwise, he will deny the

petition)'®, Rulemaking procedures are provided for in 14 CFR Part 404 Subpart

B®,

10) Export Controls

Prior to the enactment of the Commercial Space Launch Act 1984, the
launch of a space launch vehicle was considered as an export subject to the ITAR
requirements. The ITAR (International Traffic in Arms Regulations) procedure is
handled by the Department of State and designed to address the foreign policy and
national security concerns of US armament sales. It was not designed to cover the
licensing of commercial space launch vehicles. But the Federal Government lacked
specific authority with respect to those launches. Consequently, the ITAR was a

substitute'®, As J.Dorn, Director of the OCST explained during the Senate

187 14 CFR 404.3 (a). 53 Fed Reg 11014,
188 14 CFR 404.5 (b). 53 Fed Reg 11014.
189 53 Fed Reg 11014,

1% Senate Report 98-656, 98th Cong, 2d Sess (1984), 98 Stat 5334, at 17-18.
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Hearings'®!: " The basic authority for approving launches, for licensing private sector
operations, continues to be the authority contained in the intemational naffic and arms
regulations, which has been delegated by the President to the Department of State. And,
as you know, this provides for the oversight of the international munitions t1ade. The
application of these particular regulations, however, has required a somewhat expansive
interpretation of the law and has resulted in the designation of launch vehicles or
payloads as exports. We believe that it is more appropriate that a specific operation be
licensed under specific authority granted to DOT, rather than relying on authority that
belongs 1o another depariment and which designates a launch vehicle as an export. It
is our view, that this expansive interpretation of ITAR could create problems down the
road".
The Senate Committee on Commerce, Science and Transportation siated in its
report: "It is the Commiliee’s intent that the Commercial Space Launch Act be the
exclusive authority for the licensing of commercial space launch vehicles"™,

Indeed, the Commercial Space Launch Act, in its Section 21(b)", provided
that " 4 launch vehicle or a payload shall not, by reason of the launching of such

vehicle or payload, be considered an export for purposes of any law controlling expons",

In compliance with the provisions of the CSLAct, the Department of State

191 Hearing beforc the Subcomm on Science, Technology and Space of the
Comm on Commerce, Scicnce and Transportation, 98th Cong, 1st Sess,
(1984), at 24.

192 Senate Report 98-656, 98th Cong, 2d Scss (1984), 98 Stat 5334, at 18.

193 49 USC 2620.
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regulations were amended. The definition of "export" now provides that " As of the
effective date of the Commercial Space Launch Act, a launch vehicle or payload shall
not, by reason of the launching of such vehicle, be considered an export for purposes
of this subchapter, However, the Department of Commerce has also some
authority on exports of certain commodities intended for commercial space
applications and which have a dual use (military/commercial), under the Department
of Commerce Export Administration Regulations (EAR)'. These regulations do
not give a definition of "export", thus leaving some doubt on whether launch of a
launch vehicle or payload would be considered as "export" by the DOC and subject
to license. However, it seems that such should not be the case. Indeed, the CSLAct
uses the expression " for the purpose of any law controlling exports". Thus, it can be
concluded that the launch of a launch vehicle will not be considered an export either
for DOS or for DOC regulations. "...the scope of Section 21(b) of the Commercial
Space Launch Act is sufficiently broad to preclude the application of controls under

the EAR as well as under the ITAR"1%,

194 22 CFR Ch 1.Subchapicr M.Part 120.10. It is important to notc that we arc
dealing here only with the launch regulations. If the launch vehicle or the
payload were to be transported to a foreign country to be launched, a license
would be required, as it would be an export. Indecd, those two articles would
fall under the export rcgulations. 22 CFR Ch 1. Subchapter M. Munition List
and Part 120.10.

195 15 CFR Parts 770-799.

1% G.H.Reynolds & R.P.Merges, Outer Space, Problems of Law and Policy
(Boulder, Westview Press Inc, 1989), 245.
On export controls sce also: A.Dula, "Export Controls Affccting Space
Operations” (1986) No 4 Joumal of Air Law & Commerce, 927-950
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CHAPTER 3. ISSUES OF LIABILITY AND INSURANCE

"I believe that space in the twenty first century will prohably be
what aviation, electronics, and computers were together in this

century... It is the next evolutionary step for humanity".

Peter E.Glaser.

Vice President, Arthur D.Little, Inc.
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While the rules related to the licensing procedures had been completed and
adjusted, such was not the case for the provisions related to liability and insurance.
The Commercial Space Launch Act contained rather vague provisions, which turned
out to be detrimental to the private launch industry. Thus, in 1988, the Act was
amended with respect to the question of liability and insurance. This chapter will
study the evolution of those rules from the Commercial Space Launch Act 1984 to

the amendments of 1988.

A= LIABILITY AND INSURANCE UNDER THE COMMERCIAL SPACE
LAUNCH ACT

Before 1984, and with the exception of SSI and Starstruck, launch vehicle
were procured by the government. "Almost invariably, the government contractor was
obliged to procure liability insurance for which it was reimbursed for the portion
allocable to the contract of the reasonable cos of insurance. Moreover, the Government
agreed to compensate the contractor for liability to third parties for personal injury or
damage 1o property for those risks not covered by liability insurance™. Most aerospace

companies on the market of launch services never had to bear the risks arising out

! P.D.Nesgos, "Managing Liability Risks in US Commercial Space
Transportation”, paper presented at Assicurazioni Gencrali, Filth
International Conference on Space insurance, Rome, March 1987.
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of the launch. They were contractors of the Government and any liability arising out
of a launch was indemnified by the Government? With tue advent of the
Commercial Space Launch Act,this situation changed dramatically. First of all, the
private companies would be on their own, and not Government contractors any
longer. Second, these companies would use Government launch facilitics to operate
their Jaunches3. This situation created a new scheme with respect to liability and
insurance. The Commercial Space Launch Act translated this change in its

provisions.

1) PROVISIONS OF THE COMMERCIAL SPACE LAUNCH ACT

As originally passed, the Commercial Space Launch Act provided for two
insurance requirements. The first requirement was related to the use of Government
launch facilities by private enterprise. Indeed, while using those facilities, the launch
operators may cause damage to them, particularly damage consequential to a launch
failure. Thus, included in the provisions on the use of Government property, 1s the
following: " The Secretary [authority delegated to the OCST] may establish
requirements for liability insurance, hold harmless agreements, proof of financial

responsibility, and such other assurances as may be needed to protect the United

2 P.D.Nesgos, "Recent Developments in Risk Allocation of Concern to the US
Commercial Launch Industry and the Insurance Community”, Assicurazion

Generali, Fifth International Conference on Spacce Insurance, Rome, March
2-3, 1989.

3 See further 3).
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States and its ugencies and personnel from liability, loss, or injury as a result of a
launch or oneration of a launch site involving Government facilities or personnel™
The second requirement was related to another concern of the United States: the
possibility that its international liability is involvea.-lndeed, the whole legislation is
based on the will of the United States to make sure that in all situations, its
international obligations are complied with. However, if the United States is
answered by another State for damages, it would, by recursory action, ask that
money back to the company which caused the damage. Thus, the United States wish
to ensure that the company obtained an appropriate insurance coverage. The
Commercial Space Launch Act thus provides that "Each person who launches a
launch vehicle or operates a launch site under a license issued or transferred under
this Act shall have in effect liability insurance at least in such amount as is
considered by the Secretary to be necessary for such launch or operation,
considering the international obligations of the United States. The Secretary shall
prescribe such amount after consultation with the Attorney General and other

appropriate agencies"s,

2) OCST PROPOSED RULES AND LICENSING REGULATIONS

On May 7, 1985, the OCST issued Proposed Rules to carry out the provisions

4 CSLAct 49 USC 2624. Section 15 c).

5 CSLAct Scction 16. 49 USC 2615.
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of the ActS.

These rules recalled the two reasons why insurance is needed. They recalled
the need for insurance to indemnify the United States in case of damage caused to
Government launch facilities used by the launch operator. It also recalls the
provisions of Section 16 of the CSLAct. For this latter case, however, the OCST
interpreted the provisions of the Act in an extensive manner. Section 16 seems to
deal with liability of the United States at the international level. The OCST
considers that "Domestically, the Government may also be held liable to private parties
for damage caused by the launching of private spoce vehicles and payloads from the
national ranges...because of the operational role that the Government plays in these
launch-s. For these reasons, DOT believes that the insurance required under Section 16
also should cover these claims". Consequently, the launch operator would have to
obtain an insurance covering:

- the indemnification of the US Government for damage caused to the launch
facilities

- the indemnification of the US Government in case it has been held liable
to private parties as operator of the launch facilities

- the indemnification of the US Government in case it has been held liable
to third States for damage caused to them by the space activities of its nationals.

In this same comment, the OCST added that requiring third-party liability

6 50 Fed Reg 19280.

7 50 Fea Reg 19280.
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insurance has other advantages:

- it protects the public because there is an assurance that funds are available

to compensate the damage and because it encourages the industry to operate

safely with a view to obtaining lower insurance costs by reducing the risk
through safer operations

- it makes the public feel that their interests are protected, thus avoiding

serious public opposition to this industry: "...the assured availability of funds

to compensate for loss is a significant element of public accepiability"™.

The Act and regulations deal only with liability that might involve the United
States Government. Liability for damage caused to parties participating in launch
operations, or to their employees, agents or contractors is not dealt with, for it is a
matter of agreement among the companies involved®.

Under the proposed rulesthe commercial launch services companies,
operators of payloads and operators of commercial launch sites, are required to
demonstrate financial responsibility for third-party liability to ensure that the United
States’ international obligations are properly met and to protect the public in case
damage is done. No license can be issued without this financial responsibility
ensured by OCST. The burden is on the launch services provider to demonstrate
that he obtained the appropriate insurance.

The OCST proposed two forms of acceptable evidence of financial

8 50 Fed Reg 19280.

9 S0 Fed Reg 19281.
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responsibility:

- Commercial insurance that would name the United States (as well as the
purchaser of the policy) as an insured party.

- Purchase of a commercial surety bond naming the United States (as well
as the purchaser of the bond) as a bonded party'®.

Under the CSLAct, the Secretary (authority delegated to the OCST) is to
determine the level of financial responsibility!’. In the proposed rules, the OCST
suggested two means to determine this level of financial responsibility:

- the OCST could rcquire the purchase of the maximum amoun: of third-
party liability insurance or bond available at reasonable rites. As far as this means
is concerned, the problem might be that it would deprive the small companics of
their cash because of the high insurance premiums they would have to pay.

- the OCST could "do an analysis o. the risk posed by a launch and sct an
appropriate financial responsibility level based on that analysis"2 The problem
with that method is that in space transportation, there is often no prior launch

experience to be used to determine the level of risk.

1 A bond is a guarantee by an insurancc or bonding company that, if the
insured is required by a court to pay for damages covered by the bond, the
insurance or bonding company will pay up 10 the limits of the bond. With
insurance, the contract calls for the insurer to pay most claims; with a bond,
the insured pays the claim and the bonding company (the surcty) stands rcady
to pay only in the cvent of a default by tne principal (the insurcd). Whethel
one chooses a bond or insurance depends on a number of factors, including
level of premiums and financial strength of the principal 50 Fed Reg 19281,

I CSLAct Section 15 ¢) and Section 16. 49 USC 2614 & 2615.

12 50 Fed Reg 19281.
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Finally, the proposed rules did not determine what would happen in case of
a loss that exceeds the amount of insurance, and whether the Government would
seek recovery of the additional amount from the party whose operations gave rise

to the loss.

NE DABLE LAUNCH VEHICLE COMMERCIALIZATION AGREEMENT

This agreement was proposed by the Department of Defense on December
22, 1986. Before going further on the provisions of this agreement, particularly with
respect to liability and insurance, it is necessary to analyze briefly the provisions of
the Commercial Space Launch Act related to the use of Government launch
facilities by private launch operators.

The Commercial Space Launch Act provides for the use of Government
property in its Section 1513, Section 15 directs the Secretary of Transportation to
facilitate the acquisition (by lease, sale, transaction in fieu of sale or otherwise) of
excess Government ;aunch property and launch services not otherwise needed for
public use. It is under this provision that the three major ELV’s companies,
McDonnell Douglas Astronautics co., General Dynamics Space Systems Division and
Martin Marietta Commercial Titan Systems, have been transferred the license to

market commercially the vehicles they developed and manufactured under

1349 USC 2614,
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Government contract, respectively Delta, Atlas/Centaur and Titan™. These
provisions also allow the use of Government launch facilities by private companies.
Indeed, no private launch sites are in operation, as we have stressed carlier.
Moreover, the Air Force and NASA have a long and valuable experience of the
launch sites operations. Consequently, some private companies expressed their
interest in using Government launch facilities. The Government facilities susceptible
to be used by private companies are the following:
- For the heavy launchers such as Delta, Atlas and Titan:

* Cape Canaveral, Florida (NASA/Air Force)

* Vandenberg Air Force Base, California
- For the small capacity launchers

* Cape Canaveral

* Vandenberg

* Wallops Island, Virginia (NASA). Sounding rockets, small orbital vehicles.

* Barking Sands, Hawai. Sounding rockets.

* Eglin Air Force Base, Florida. Sounding rockets.

* Greenriver, Utah. Sounding rockets.

* Kwajalein, Marshall Islands. Sounding rockets.

* Tonapah, Nevada. Sounding rockets.

* White Sands, New Mexico. Sounding rockets.

M4 E.).Steptoe, "Regulation of Privatc Commercial Space Transportation by the

United States Department of Transportation”, (1985) 28 Colloquinm, 240-246,
at 244; United States Dcpartment of Commcerce, Space Commerce. An
Industry Assessment. DOC May 1988, at 8.
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* Poker Flat Research Range, Alaska (University of Alaska). Sounding

rockets.!

The acquisition of Government property by private companies is subject to
reimbursement of the Government. The pricing i)(;licy set forth in the Act is the
following:

- in case of sale or transaction in lieu of sale: the amount to be paid by the company
is determined by the appropriate agency, in consultation with the Secretary, and is
to be equal to the fair market value. The Senate Committee on Commerce, Science
and Transportation defined the "fair market value" as meaning "The value of the
item(s) on the open market subject to two constraints: 1) all sales should guarantee
a reasonable return to the Federal Government, and 2) the Federal Government
should provide no direct subsidies"16.

- in case of other type of acquisition of launch property or launch services, the price
is determined by the appropriate agency, in consultation with the Secretary, in an
amount equal to the direct costs incurred by the United States. The Committee
explained that "In the case of launch property, direct costs include any specific wear
and tear or damage to the launch property of the launch site; whereas in the case
of launch services, direct costs are the salaries of US civilian and contractor

personnel applied in a manner consistent with Department of Defense Directive No

15 Department of Commerce, Space Commerce. An Industry Assessment. DOC
May 1988.

16 Scnate Report 98-656. 98 Stat.5334, pi1S.




135
3200.11 issued April 18, 1984 - "Major Range and Test Facility Base" "'’

The Senate Committee emphasized that "Nothing in this subsection is meant
to affect in any way the existing authority of any Federal agency to establish and/or
collect reimbursements for the lease, sale, transaction in lieu of sale, or otherwise,
of launch property or launch services of the United States™®. This is how,
exercising its own authority, the Department of Defense issued the Department of
the Air Force Model Expendable Launch Vehicle Commercialization Agreement'’.
This agreement provides for the conditions under which private companies use the
Government launch facilities®. The agreement provides that all Government
property is to be furnished "as it is" and the US Government does not make any
warranty whatsoever concerning its property?. The agreement also contains
practical provisions regarding the use of the ranges: safety and accident prevention,
furnishing of launch data and disclosure of information, disputes, financial
arrangements, termination of the agreement, status of the personnel. In attachments,

the agreement provides for goods and services to be furnished by the Government.

17 id.
18 id.

19 Department of the Air Force Model Expendable Launch Vchicle
Commercialization Agreement, Revision Onc, Feb 12, 1988.

For some details about the Model Launch Agrecment, particulary from a
contractual point of view, sce: R.L.Kissick, "Commercial Space Launch
Contracts: Disputes and Remedics", (1989) 4 The Journal of Law &
Technology, 31-42.

21 Agreement, Art IV.d.
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The agreement also provided that the Government reserves the right to preempt a
launch from its facilities, and should not be held liable for any costs consecutive to
that preemption®

Apart from those provisions, the Agreement provided for the liability issues
relating to the use of Government facilities by private launch operators. The User
(the launch operator who uses the Government facilities) is required to assume
responsibility for all damage to its own property®. As far as Government
property® is concerred, the Agreement provides that the User assumes
responsibility for the property of the US Government and its contractors or

subcontractors, regardless of fault, to the extent of the maximum available insurance

2 Agreement Art XIII
B Agreement Art IV c.

2 This type of liability would be called "second-party liability". "First party
insurance covers losses incurred by the insured to its own property or
personncl. For example, this kind of insurance covers the loss of a
communications satcllitc by the satellite owner if it fails to achicve orbit or it
malfunctions. It may also cover resulting loss of profit or business intcrruption
costs. Second-party insurance covers the policy holder for damage caused to
a second, related party. For example, a launch service provider contracting
with the US Air Force (the sccond-party) for use of Government launch
facilitics and rclated range scrvices would be liable for damage to
Government property causcd by the launch vchicle. The launch scrvice
provider could also be liable to its customer, the satcllite owner, or to the
satellite insurer through subrogation, if the launch vehicle malfunctions and
destroys the satellite payload. Third-party liability insurance provides
protection from liability incurred by the insured as a result of harm or damage
caused to unrclated third partics. This kind of "innocent victim" coverage
would apply if, for cxample, a launch vehicle, carrying scveral hundred tons
of explosive propcllants, malfunctions, and its consequent destruction at low
altitudc causcs injury or damage 1o a ncarby community”. Unitcd States
Department of Commcerce, Space Commerce. An Industry Assessment. May
1988.
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worldwide at reasonable cost, for any specific launch®. One exception is provided
to that rule: the User would not be held responsible for damage caused by the
intentional misconduct of the Government, its contractors or subcontractors®. The
User shall also assume third-party liability that might result from a launch. The User
shall also indemnify the Government, its contractors and subcontractors, and the
agents, servants, employees and military personnel of each of them, from any third
party liability. Those two latter types of liability are borne by the User regardless of
fault and up to the level of maximum available insurance?. The latter type of
liability includes third party claims relating to the production, marketing, use of
Government facilities and services, environmental incidents and legal violations®,

The Agreement defines the "Maximum available insurance” as "the amount of
insurance available in the world market at a reasonable premium and on terms
considered commercially reasonable for the risks involved to fund the User's
responsibilities under this Agreement"®, This amount is to be determined by the
US Government, with no opportunity to appeal of that decision™.

Above the maximum insurance, the Agreement provides that the User is

Agreement, Art IV, c.
% id.

21 Agreement Art IV, ¢, 3.
Agreement Art IV, c.
¥ Agreement Art IV b, 3.

3 Agreement Art IV, c, 4.
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responsible for paying any claims in excess of that amount, under US law (in
particular the Federal Torts Claim Act) and the Government has the right to ask
the User or any other party for damage in excess of the user’s insurance®.,

NASA has also elaborated an agreement for the use of its launch facilities.
In 1987, an agreement was signed between NASA and General Dynamics for Private
Sector Operation of Atlas/Centaur Expendable Launch Vehicles. The provisions of

that agreement are very similar to the provisions of the Air Force agreement™

4) SITUATION OF PRIVATE LAUNCH OPERATORS

As a result of the Commercial Space Launch Act and the agreements the
companies entered into with NASA or the Air Force, the situation of private launch
operators was as follows.

First of all, as far as their own property was concerned, they had to assume
the responsibility of any damage.

Second, they had to protect the Government for all damage that could occur
to Government property and personnel.

Third, they had to take insurance for damage caused to third-parties not

involved in the launch.

3 Agreement Art 1V, ¢, 3.

3 United States Department of Commerce, Space Commerce. An Indusuy
Assessment, May 1988. The text of the NASA/General Dynamics Agreement
has not been releascd for public access.
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As we have seen previously, the provisions of the Commercial Space Launch
Act were rather vague. The Air Force and NASA agreements® imposed much
more detailed conditions on the launch operators. "While the Sccretary of
Transportation was required by the Commercial Space Launch Act to take actions 1o
facilitate and encourage the sale or lease by the private sector of excess launch property,
the Government agencies having responsibility over launch sites imposed detailed
insurance requirements and broad obligations to indemnify the Government and its
contractors for losses arising from the conduct of launch operations", Thus, the
vagueness of the provisions of the CSLAct gave the opportunity to those agencies
to impose strict requirements on private launch operators.

The insurance to be taken by the launch provider in all those cases was, of
course, to be in an amount limited by the Secretary of Transportation. But above

that amount, the company was still liable urder the US applicable law™. This

3 For developments on the Air Force Agrecment scc:
* P.D.Nesgos, "Managing Liability Risks in US Commcrcial Space
Transportation”, paper presented  at  Assicurazioni  Generali,  Fifth
International Confercnce on Spacc Insurance, Rome, March 1987.
* K.G.Yclton, "Evolution, Organization and Implementaton ol the
Commercial Space Launch Act and Amendments of 1988", (1989), 4 The
Joumnal of Law & Tec!inology, 117-137, at 132.
* Dcpartment of Commerce, Space Commerce. An Industry Assessment, May
1988.

P.D.Nesgos, "Recent Developments in Risk Allocation of Concern to the US
Commercial Launch Industry and the Insurancc Community", Assicurazion

Generali, Fifth Intcrnational Conlfcrence on Space Insurance, Rome, March
1989,

For an analysis of thc US law applicablc to thc liability ol privatce
corporations for the conduct of launch vehicle transportation, sce: P.D.Nesgos,
"International and Domestic Law Applicable to Commercial Launch Vehicle
Transportation", (1984) 27 Colloquium, 98-110, at 102 and u.
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means that private launch operators were, under the CSLAct, subject to unlimited

liability.

B.- (0] RNS OF THE SPACE LAUNCH INDUSTRY

The situation described above created some concern in the launch industry,
particularly because of the very strict provisions of the Air Force Model Launch
Agreement. The industry was not contesting the necessity of some protection
provided by the launch operator to cover damage caused to Governmernt property
and third-parties. However, they discussed the form and amount of that protection.
In this paragraph, we will give an overview of the main concerns expressed by the
industry%,

Unlimited liability.- Of course, the major concern is the exposure of the

companies to unlimited liability, big established companies as well as start-up
companies. The risks in space activities are very high, not really in probability, but
in amount. For instance, in April 1986, a Titan 34D rocket exploded 700 feet above
the launch pad where it was launched, at Vandenberg Air Force Base. Fortunately,
no large structure of the rocket fell on the pad. But secondary explosions produced
some segments which fell on the launch area and damaged or totally destroyed some

of the launch facilities. In fact, two launch sites were damaged. The cost for the

% Sec: P.D.Nesgos, "Satcllitc Launch Liability Risks", Business Insurance, Oct 29,
1990, at 25.
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repair of those pads has been § 58.1 million, and the repair time was respectively
six and seven months¥. T.S.Moorman, during the Senate hearings, explained that
a commercial Titan III mishap could be much more damaging that the Titan 34D
accident of April 1986%. Thus, the unlimited liability scheme exposed companies
to very high risk. This exposure to unlimited liability has been termed by the industry
as "betting the company"®. Indeed, in case a maximum damage had occurred, the
launch company concerned could go bankrupt. Even the established launch
companies were menacing to get out of the launch business. Thus, the President ot
McDonr.zll Douglas was stating: " This burden quite likely would force us to consider

carefully the practicality of continuing in the commercial launch business"*.

Maximum probable loss.- Under the CSLAct, the companies had to be ready
to bear liability for maximum loss. Indeed, they would have been liable without limit
even in the event of a catastrophic damage. Indeed the risk of such a catastrophic

event is very remote* and, in fact, no third party claim has ever been paid under

37 These costs were borne by the US Government because this launch was a

Government launch. Scnate Report No 100-593, (1988) USCA, 5525, at 5528,

Hearing Before thc Subcomm on Scicnce, Technology and Space of the
Comm on Commerce, Scicnce and Transportation, US Scnate, 100th Cong,
2d Sess, May 17, 1988, p 12. (Statecment of T.S.Moorman, Ir, Dircctor ol
Space and SDI Programs, Officc of the Assistant Scerctary of the Air Force -
Acquisition).

39 Hearings, p49. (Statement of J.F.Yardley, President of McDonnell Douglas
Astronautics Company).

0 Hearings, p 49.

41 Hearings, p 46. (Statement of R.Chamberlain, Vice President, Martin

Marietta Commercial Titan Inc.).
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either a launch liability policy or manufacturer’s aerospace products liability
policy*2. However, if such a damage was to happen, it would be far beyond the
resources of the companies involved.

Competitive disadvantage.- The industry stressed that this situation of

unlimited liability and unlimited risk was preventing US companies from competing
fully with their foreign competitors®. Indeed, the foreign launch services offer
much lower insurance costs. The major competitor to the US space launch industry

is Arianespace, managing the European launcher Ariane. The liability and insurance

2 United States Department of Commerce, Space Commeice, An Industry
Assessment, May 1988. Scnate Report No 100-593, (1988) USCA, 5525, at
5528.

4 Hearings, Statement of E.F.Kadar, President, Conatee Inc., p 54.: " At this
time, Conatec is compcting with foreign providers of Research Rocket launch
services for the provision of launch services in support of scveral programs.
These competitors have one major advantage over our proposcd scrvices -
they can offer the customer total protection from any liability either at no cost
or at very low cost to the customer. Conatec, however, under the current
Government requircments for insurance, must obtain commercial insurance
for these risks up to the amounts determined by OCST to cover the
"maximum probable loss" and may be liable for any damages in cxcess ol
those amounts. Since Conatcc’s customer would almost certainly be held
jointly and severally liable for any such damages, our company is [aced with
two equally unpalatable altcrnatives - (1) we must purchasc far morc
insurance than is nccessary to cover the maximum probable loss in order 1o
cover the "maximum possiblc loss", or (2) we, and our customer, must accept
the chance that we may be held liable for damages far in excess of the
amount of insurance purchased to cover the maximum probable loss. Under
the first alternative, our launch service cost riscs significantly and can casily
make us non-compctitive with foreign launch providers. Under the sccond
alternative, the customer must decide whether he wants to take the risk of a
major damage award being levied against him in the cvent that there is a
successful claim, a chance he doces not have to take if he clects to launch with
our forcign compctitors The competitive disadvantages of both alternatives
are thus obvious".

On forcign competition sce also: P.D.Ncsgos, " Satellite Launch Liability
Risks", Business Insurance, Oct 29, 1990, at 25; Department of Commerce,
Space Commerce, An Industry Assessment, 1988,
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issues are dealt with by Arianespace in the following manner:

- similarly to the NASA Launch Services Agreement, Arianespace requires
mutual indemnification and cross-waiver agreements;

- the customer is to indemnify Arianespace if Arianespace is sued as a result
of the fault of that rustomer or his failure to secure a waiver;

- Arianespace set up its insurance subsidiary, S3R. It offers an insurance
covering risks incurred from launch until time of spacecraft separation into the
required orbit;

- Arianespace is not liable without limit towards the French Government. The
company must provide a third-party liability coverage up to 400 million French
Francs. In excess of that amount, and for a period of thirty-six monthg, the French
Government provides indemnification for any claim of a third party (the spacecraft
user is liable past that period);

- no launch property insurance is recuired from Arianespace;

- the possibility of a launch failure is covered by Arianespace through
"Launch Risk Guarantee Agreements" which offer a coverage equivalent to that
proposed on the commercial insurance market, at lower rates, and in an amount
equal to the launch cost.

The People’s Republic of China and the Soviet Union also offer low price

coverage for their 'unch services*.

4 On this foreign competition sec: US Department of Commerce, Space
Commerce. An Industry Assessment, May 1988, p 124; sce also Ilearings.
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State of the insurance market.- Apart from the unlimited liability issue, and
as the examples of foreign competitor show, an other issue of concern was the
coverage that could be offered by the commercial insurance market. Two problems
were mentioned by the industry: first, the capacity of the insurance market could be
insufficient to meet the needs and, second, the premiums to be paid were extremely
high. This situation was created by a number of important losses borne by the
insurance industry consecutive to a series of launch failures®. An extensive quote

of the Senate Report provides for an interesting clarification of this point.
"Although 1983 was a successful year for satellite launches, 1984 was not. The
underwriters' combined ratio went from 90 percent (meaning a 10 percent piofit) at the beginning
of 1984 to 180 percent (or an 80 percent loss) by June 1984. During a 1984 shuutle launch, two
satellites (Indonesia’s Palapa 2-B and Westermn Union’s Westar V1) were not placed into the
conect orbits. Although they were later recovered during another shuttle mission and the
underwriters reportedly netted about § 30 million for the satellites (after recovery costs), they paid
out a total of § 182 miilion in claims. In June, a § 102 million Iuelsat V F-19 was lost during
an Atlas Centaur launch. Insurance premiums for a shuttle launch rose from 5-7 peicent in 1983
to 15-20 percent of the value of the satellite in June 1984. Several underwriters, including a major
London finn, Orion Insurance Company, dropped out of the space insurance business.
Ir: 1985, five more satellites suffered launch failures, costing insurers close to § 370 million. The
losses included: two Hughes satellites, each insurcd for § 85 million, and wwo satellites destroyed
duning an Ariane launch failure, insured for a total of $168 million. A leading US undenvriter,

Intemational Technology Underwriters (Intec), restricted its coverage and no longer would povide

S See: J.S.Greenberg and C.Gaelick, "Space Insurance, Comments fiom an
Observer", Space Policy, November 1986, 307-321.
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on-orbit insurance coverage. The amount of insurance available on the world market dropped

to 60-70 million.

In January 1986, the space shuttle Challenger exploded during launch killing all seven aboard,
Although the shutile was carying an uninsured satellite (NASA’s TDRSS-2), the loss had a strong
impact on the launch industry itself. The United States also suffered launch failures of a Titan
and a Delta launch vehicle in April and May respectively. Also in May, an Ariane vehicle failed,
destroying a satellite insured for § 82 million, and Arianespace did not resume launches until
September 1987. According 1o one source, after the shuttle and Ariane failures, “sateliue
underwriters lost total confidence in satellite launches..." as the combined ratio 1cached 148
percent. According to Ford Aerospace, the insurance industry's combined ratio for 1977-85 was
200 percent, or, more specifically, the insurers collected 3 450 million in premuans and paid o
$ 900 million in claims. For 1984-85, the loss ratio was 330 percent. A former instnance executive
commented that renewal of on-orbit satellite policies, whose rates had also risen, kept the space
insurance industry alive.

In January 1987, Business Insurance estimated that launch insurance capacity was § 75-100
million per launch. At the end of .he year, its estimate was 120-150million. Howeve, even while
insurance coverage became maoe difficult to find, a former undenvriter commented, "in eal
terms, there is no capacity crisis. What we have here is a crisis of confidence. Theie ts capacity
which exists that has not touched the space industry because it (the space indusiry) is too volatle
and unpredictable".

Insurance premiums, which reached a high of 25-30 percent of the value of the satellite, have
eased somewhat and are now reportedly at 20-28 percent. Premivums will likely stay high vniil the
insurance companies regain much of their losses. Last year, many underwriters would not wiite

coverage more than 90 days in advance. Cunrently, the Italian finn Assicurazioni Generali will
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write a policy 18 months in advance, but maintains the right to review and revise the policy if
there is a change in launch vehicle or satellite status. The firm will also grant coverage 12 months
in advance, "but the wording says that the client must inform us of a change in the risk".

At least one company, RCA, chose not to insure the launch of its communications satellite
(Satcom K-2, in November 1985) rather than pay exorbitant rates, essentially self insuring the
launch. Other companies have bought partial coverage and self insured the remainder. Some
insurance companies are encouraging self insurance in order to rebuild market confidence. These
actions are typical of a "hard" market strategy."*,

Consequently, not only the companies were exposed to unlimited liability, but
also the insurance coverage of their risks was difficult to obtain.

NASA’s practice.- One of the arguments brought by the industry is that the
Commercial Space Launch Act was making them unlimitedly liable while the
practice of NASA, for years, and as far as its commercial activities were concerned,
was completely different. The scheme used by NASA was the following:

- NASA required the customer to obtain the maximum available third-party
liability insurance at reasonable cost, with the Government as a named insured to
protect it, at no cost, against any claims that might arise out of the launch process;

- then, under Section 308 of the NASA Act, the Government assumed
responsibility for third-party liability risks exceeding the limits of insurance

commercially available

- as far as Government property was concerned, NASA used to waive any

46 Senate Report No 100-593. 100 Cong. 1988, (1988) USCA 5525, at 5528.
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right to claim against the party procuring the launch service. More exactly, NASA
was requiring a system of cross-waivers of rights involving all parties to the
launch®’,

The industry was supporting the establishment of such a scheme for their own

activities.

Other comparable field.- The situation of the private launch industry was that

of a nascent industry exposed to a tremendously high amount of risk arising out of
the ultra-hazardous nature of its activities. This situation was compared with that of
the nuclear industry®. In this field, the Price-Anderson Act of 1957 capped the
public liability of nuclear reactors licenses and provided for an indemnitication by
the Government up to that cap, to the extent private insurance capacity was
unavailable. The Price-Anderson Act was later revised. The cap on liability was
maintained, but the level of private insurance protection was increased through

retrospective premium assessments on the commercial licensees™.

47 AIAA Position Paper, US Commercial Space Transportation Risk Allocation

and Insurance, (1988) 16 Journal of Space Law, 110-115, at 111 and 113; US
Department of Commerce, Space Commerce. An Industry Assessment, May
1988, at 121; Scnate Report No 100-593, op. cit, at 5527.

8 Hearings op.cit, at 65.

4 September 2, 1957, Public Law No 85-256, 71 Stat 576-77, as amended, 42
USC 2110 (1970)
0 AIAA Position Paper, US Commercial Space Transportation Risk Allocation
and Insurance, (1988) 16 Joumal of Space Law, 110-115, at 114.For somce
devclopments on the situation of the nuclear industry and the Price-Anderson
Actsce: J.S.Greenberg, "Third-Party Liability Insurance and Space Launches”,
Space Policy, August 1988, 211-220, at 213; US Nuclcar Regulatory
Commission, The Price-Anderson Act, The Thud Decade, Report 1o Congress,
December 1983, R.L.Rockett ct al, Financial Piotection Against Nuclear
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Those arguments were stressed by the private launch industry to ask for an
adaptation of the rules set forth by the Commercial Space Launch Act, to the
situation of a nascent industry. Those modifications were seen as necessary to
maintain a viable and competitive launch industry in the United States. "If we as a
nation are to remain in the forefront of space endeavour and maintain our ability to
compete in the world market, we must pull together to eliminate unnecessary
impediments to establishment of a strong, domestic commercial launch industry. Only
then can US industry compete effectively with intermational competitors that receive
substanitial subsidies from their Governments in providing liability protection for their

customers at little or no costs"s,

C.- THE COMMERCIAL SPACE LAUNCH ACT AMENDMENTS

The Commercial Space Launch Act was amended in 1988% in order to
respond to the situation described above. It is interesting to quote the Senate
Report explaining its intention when voting on the amendments: " It [ihe Bill] is

intended to provide a mechanism in which the domestic launch activities can change

Hazards: Thinty Years’ Experience Under the Price-Anderson Act, Trustecs of
Columbia University in the City of New York, January 19, 1984,

1 Hearings, op.cit, at 48. (Statemen. of J.F.Yardley, President, McDonncll
Douglas Astronautics Company).

52 Public Law 100-657, Nov 15, 1988, (1988) USCA 102 Stat 3900.
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from a public activity, which it has traditionally been, t0 a wholly private endeavour.
This bill should cieate and environment where world insurance markets can grow and
mature 10 meet the needs of a domestic launch industry. This bill will provide an
adequate risk sharing arrangement between industry and Government (o enable the
emerging launch industry to compete on a more equal footing with foreign launch
concems. The domestic launch industiy is of sufficient importance to the national
cconomic and military security of this nation that this legislation is wananted if this

industry is to have a credible chance of meeting foreign competition"s?,

a) Definitions

The Commercial Space Launch Act Amendments added a definition in
Section 4 of the CSLAct, that of a "third-party". "Third-party" is defined as meaning:
"any person or entity other than
" (A) the United States, its agencies, or its contractors or subcontractors involved in
launch services;

(B) the licensee or transferee;
(C) the licensee’s or transferee’s contractors, subcontractors, or customers involved
in launch services; or

(D) any such customer’s contractors or subcontractors involved in launch scrvices”

53 Senate Report No 100-593, op.cit, at 6.
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The definition classifies as third parties mainly people not directly associated
with the commercial Jaunch operations. However, it is interesting to note that the
definition of "third parties” encompasses Government personnel directly associated
with the commercial space launch operations. Contractors or concessionaires present
on the launch site incidentally or unrelatedly to the launch itself, are also included
in the definition of third parties®. As the Senate Report stresses, " This definition
will increase the possibility that comprehensive reciprocal waivers can be reached among
all parties associated with the launch of a satellite. Such waivers were a standard
clement in space shuutle agreements", As we will see further, some provisions of the

CSLAct Amendments deal with waivers of claims’.

b) Acquisition of Government property and services

Section 15 (c) was amended to clear the role of the Secretary of
Transportation as far as assurances required from the licensee are concerned. This
section now obliges the Secretary to require assurances as may be necessary to
protect the United States, its agencies and personnel from liability, death, bodily

injury, or loss of or damage to property resulting from a launch or operation of a

3 Senate Report No 100-593, (1988) USCA, 5525, at 5532.
5 id.

% See C.1) d).
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launch site involving Government facilities and personnel. As we have noted
previously, the industry expressed some concern about the requirements of NASA
and the Air Force in their respective Agreements and there was some confusion
about the sharing of authority relating to the use of Government facilities, between
OCST on one hand and NASA or the Air Force on the other hand. It seems that
with this amendment, authority is clearly attributed to the Secretary of
Transportation to determine the assurances to be required from launch
companies®”. In order to further protect the companies, this amended section also
provides that the Secretary may not relieve the Government of liability tor loss or
injury arising as a result of wilful misconduct of the United States or its agents.

A paragraph (d) has been added to Scction 15 to allow Air Force and NASA
to collect directly any payment for activities involved in the production of liunch
vehicles or payloads. Indeed, private launch companies showed interest in quahty-
control or production-related services that NASA and the Air Force can provide,
due to their experience. This provision intends to allow these agencies to collect

payment directly for this type of service.

c) Insurance requirements

On that matter, the Commercial Space Launch Act Amendments have

57 P.D.Nesgos, "Recent Developments in Risk Allocation of Concern to the US
Commercial Launch Industry and the Insurance Communily”, Assicurazioni

Generali, Fifth International Conlerence on Space Insurance, Rome, March
2-3, 1989,




i

152

brought quite important changes. The licensee must provide insurance or f.nancial
responsibility in the following ccnditions. These requirements must be met as a
condition for receiving a license to conduct the concerned launch operations. Any
insurance policy obtained in that view must proteét_the United States, its agencies,
personnel, contractors and subcontractors, as well as the other parties to the
launch®,

Firstly, the licensee must obtain insurance "in an amount sufficient to
compensate the maximum probable loss ... from claims by a third party for death,
bodily injury, or loss of or damage to property resulting from activities carried out
under the license"%. The amount of insurance required to protect against maximum
probable loss will be determined by the Secretary, in consultation with the US Air
Force and NASA. The licensee will not be required to obtain insurance or financial
protection in an amount exceeding § 500 million®. The Secretary may limit this
amount if he determines that the maximum liability insurance available on the world
market at a reasonable cost is less than $ 500 million. This alternative was included

to take into account the volatility of the insurance market and the possibility of

S8 CSLAct Amendments. Scct 16 (a) (2).
9 Scction 16 (a) (1) (A) Amend. Act.

® * The Committce received testimony which indicated that liability insurance
may be availablc in amounts up to $500 million. NASA required $500 million
in liability insurance for payloads carried by the space shuttle, and a total ol
$750 million when multiple payloads were launched. Liability insurance 1s
routincly available to the commercial airline industry in amounts of $500
million, and there has ncver been an incident which resulted in claims
excecding $S00 million." Scnate Report No 100-593, (1988) USCA, 5525, at
5534.




unavailability of the $500 million coverage.

Secondly, the licensee must obtain insurance or financial protection "in an
amount sufficient to compensate the maximum probable loss from claims against any
person by the United States for loss of or damage to property of the United States
resulting from activities under the license"®!. This insurance will name the United
States insured, at no cost to the Government. The amount of insurance required is
capped, in that case, at $ 100 million®s. The Secretary has also the authority to limit
that amcunt in function of the amount of coverage available on the world market.
This insurance is required to protect property of the United States. However, no
mention is made of the contents of the expression "property of the United States".

Does that include property of the United States’ contractors used by the

6 Section 16 (a) (1) (B) Amend.Act.

62 *The initial limitations in thc legislation arc based upon the best estimates
that the Committec received of probable damage to Government propetty.
The largest rocket in the commercial flcet is the Titan 111 The worst accident
in the history of that vehicle damaged two launch pads and disabled them lor
9 months. Losscs totalled $60 million including environmental impacts and the
cost of clean-up opcrations. An initial limitation of $100 milhon is appropriatc
in light of this and othcr factors such as the strict control on launch operations
that will be maintained by the US Air Force. The Committee recerved
testimony from the US Air Force that damage to Government property could
reach $300 million, despite their best efforts to minimize risk to Government
asscts. The Committce also reccived (estimony that property insurance to
protect Government launch property was not likely to be availlable in amounts
in excess of $120 million because this type of insurance has never belore been
required as a condstion of launch. The Commitice behieves that $100 milhon
would protect the Government from the most probable losses that might
occur in launch operations, and is an amount that the world nsurance
markets can provide at rcasonable rates”. Scnate Report No 100-593, (1988)
USCA, 5525, at 5532.
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Government on the site, for example ?¢

Sometimes, property insurance might not be available by reason of policy
exclusion. In that case, the company concerned simply cannot obtain any coverage
for a certain type of risk. If the Secretary determines that these exclusions are usual
for the type of insurance involved, he may waive, after consultation with the
Administrator of NASA and the Secretary of the Air Force, on behalf of the
Government, the right to recover any damages for loss of or damage to property of
the United States.

Section 16 (A) (4) provides that the maximum amounts of Section 16 (a) (1)
(A) (I) and (B) (I) are to be reviewed within six months of the enactment of the
amendments and, then, every twelve months. A report shall be submitted to
Congress about these reviews. Any adjustment made in these conditions will not
become effective until the expiration of a 30-day period during which Congress can
review and comment upon the proposed adjustments®

It is to be noted that the absence of definition of the "maximum probable
loss" and the vagueness of the expression lead to full reliance on the OCST for the
determination of that amount. This could be at the advantage or disadvantage of the
companies.

Very important authority is given to OCST also with respect to the

determination of insurance amounts required. Indeed, no provision allows licensees

¢ P.D.Nesgos. op.cit., at 14

# CSLAct Amcended. Scct 16 (a) (1) (A) (4)
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to challenge the decision of the OCST determining the amount of insurance
required®. The OCST has also the discretion to let a launch take place without
insurance, in case of absence of available coverage on the world nsurance
market®. However, the Senate Report stresses®” a number of times tha,
especially as far as Government property is concerned, in case the amount of
insurance coverage available to cover the maximum probability risk standard is
insufficient, a part of financial responsibility could be required from the hcensee to

cover the difference available insurance/required amount. Moreover, the OCST is

¢ P.D.Nesgos, op.cit., at 12,

& Senate Report 100-593, op.cit, at 9,10. "The Commitice recognizes that the
world insurance markcts may be unable 1o provide coverage to protect fully
against the maximum probablc loss. This may occur as a result of constrictions
in world liability insurance markcts duc to the volume of claims being paid o
to other factors not iclated to the space launch busincss, such as normal
business cycles in the insurance industry. The Commitice reccived reports
from CRS which stated that losses in the insurance industry totalled more
than $ 450 million in the yecars between 1977 and 1985, The losses, which
resulted from multiplc claims, incrcased premiums to as high as 28 10 30
percent of the valuc of the satcllitc being insured and restncied (otal
insurance availability. The Committec cxpects that there will be simular
occurrences in the commercial space launch busincss, 2nd that total insurance
available for any one launch may be inadequate to mect the requirements ol
this legislation. For cxample, a Titan I launch vchicle carrying two
communications satclhtes could casily requre $ 250 million 1in property
insurance for the payloads which must be insured. Add to that $ 100 milhon
in Government property insurance and up to $§ 500 mullion in hability
insurance, as requircd by the proposed legislation, and a Titan I launch
could requirc $ 850 million in insurancc that must be obtiuned to protect
against the risks that arc poscd by onc single cvent - the launch ol that
vehicle. The aggregate risk may overwhelm the capacity of the market-place
at a particular timc, or the ability of a launch opcrator 10 pay the premiums
that may be charged for this expansive coverage. Because of the potential for
market failure in this scgment of the insurance industry, the Commitice grants
the Scerctary the discretion to permit a launch in the abscnce ol insurance
coverage to protect against the maximum probable Joss”.

¢ Scnate Report No 100-593, (1988) USCA, 5525, at 5537.
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asked by Senate to be very cautious in granting licenses when the insurance and

financial responsibility requirements are not met fully®

d) Reciprocal waivers of claims

The system of waivers of claims is a technique that has been used by NASA
for years, in its commercial contracts. It is also used by other launch providers, such
as Arianespace in Europe.

* Waivers of claims required from the licensee

Subparagraph (C) of amended Section 16 (a) (1) provides that the licensee
is required to enter into reciprocal waivers of claims with its contractors,

subcontractors, and customers, and the contractors and subcontractors of such

8 Senate Report No 100-593, (1988) USCA 5525, at 5537: "The Committce
stresses that the permission to launch where the insurance and financial
responsitility is lcss than the maximum probable loss must be fully jusulicd
by the prevailing conditions in thc world insurance markets; by proof that the
operator involved has obtaincd all of the insurance possible for that particular
launch and has offcred the maximum amount of financial responsibility within
the bounds of sound busincss practices. The standards for grantng a licensce,
where the maximum probable property loss requirement has not been met,
must be more stringent than thosc relating to the liability requircments. There
have been losses at Government launch sites, losscs which caused millions of
dollars in damagce. Unlcss the maximum probablc loss is fully compensatcd by
insurance, the Government will be responsible for the added costs of repair
and thesc funds will have to be obtained from cexisting programs within the
US Air Force or from additional appropriations. The Committce expecls
DOT to be circumspect about granting licenses in the abscnce of the statutory
property insurance requirements. The Iegislation requires the DOT to report
to the Congress annually regarding all licenses issucd and the insurance
requircments associated with those licenses. DOT should be on notice that the
Committec will be monitoring all actions taken in this arca”.
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customers, involved in the launches. The purpose of such waivers is that each party
to the waivers agrees to be responsible for any property damage or loss it sustains
or for any personal injury® to, death of, or property damage or loss sustained by
its own employees resulting from activities carried out under the license. The
justification of this provision is, according to the Senate Report, " (1) to limit the
total universe of claims that might arise as a result of a launch; end (2) 1o eliminate
the necessity for all of these parties to obtain property and casualty insurance to protect
against these claims... This provision will maximize the coverage of available insurance
resources by avoiding the costs of duplicate litigation between the parties™™ Scction
16 (a) (1) Subparagraph C uses the formula: "Each license issued or transferred
under this Act shall require the licensee or the transferee to enter into reciprocal
waivers of claims...". This provision seems to mean that the waivers requircment will
be an important and compulsory condition set forth in each license.

An author explained that "One unfortunate effect of the language contained in
Section 16 (a) (1) (C) which requires each party to agree to be responsible for any
property damage it sustains is that, read literally, it would requeire the licensee’s customer
1o assume loss of its payload and would preclude the licensee fiom offering any form

of launch risk guarantee -- certainly a situation that would place US commercial launch

¢ It seems that thc expression "personal injury” is intended to mean "bodily
injury", P.D.Ncsgos, "Recent Developments in Risk Allocation of Concern to
the US Commercial Launch Industry and the Insurance Community”,
Assicurazioni Generali, Fifth International Conference on Space Insurance,
Rome, March 2-3, 1989, at 16.

" Senate Report, at 5538.
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companies at a compeltitive disadvantage with their foreign counterparts" and expressed
his opinion that "Provision should have been made in the legislation to the effect that
any claims between any direct contracting parties wouid not be affected"”. However,
in our view, it seems that if such a concern can bc expressed, due to the lack of
precision in the legislation itself, it was not the intent of the legislator to create that
kind of situation. As the Senate Report emphasizes: "The requiired waivers are not
intended to prevent or encumber enforcement of the private entities’ contractual rights
and obligations"™, Indeed, if a strict and literal interpretation were to be adopted,
one of the major purposes of the legislation, putting American enterprises in a

healthy situation of competition with foreign launch providers, would be defeated.

* Waivers of claims requ red from the Government

The system of waivers of claims can work only if all participants to a launch
enter the network of crossed-waivers. As we have explained, the licensee must
ensure that the waivers are entered into all along the chain of its contractors and
subcontractors. The licensee is one participant to the launch operations. The United
States, its agencies, contractors and subcontractors must also enter the cross waivers
system to give it its maximal efficience. The Secretary of Transportation is required

by the CSLAct amendments to enter, on their behalf, into reciprocal waivers of

T P.D.Nesgos, op.cit. notc 66, at 16 and 29.

2 Senate Report, at 5538.
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claims with the licensee or transferee, its contractors, subcontractors and customers,
and the contractors and subcontractors of such customers, involved in launch
services. The waivers have the same purpose than those entered into by the licensee
himself, namely that each party to the waivers agrees to be responsible for any
property damage or loss it sustains or for any personal injury to, death of, or
property damage or loss sustained by its own employees resulting from activities
carried out under the license™ However, in the case of the Government, there are
three peculiar cases with respect to Government’s waivers.
* Amount of the claim

Section 16 (a) (1) (D) provides that "Any such waiver shall apply only to the
extent that claims exceed the amount of insurance or demonstration ol financial
required under subparagraph (B)"". There is no Government’s obligation to waive
claims when it is the beneficiary of the insurance. But it the damage exceeds the
amount of insurance provided by the licensee, the Government has an obligation,
under Section 16 (a) (1) (D) to waive its claims.
* Government employees

Nothing is said about Government employees’ case in the amendments to the
CSLAct. However, the Senate Report gives a precision on that matter Indeed,
Government employees are, under Section 4(11) of the amended Act, to be

considered as "third parties". Consequently, they can benefit of the $500 milhon

3 CSLAct Amendments Scction 16 (a) (1) (D).

™ As we have scen previously, this latter provision required $100 mithon
protection for damage to Government property.
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insurance required from the licensee under Section 16 (a) (1) (A) of the amended
Act. The Senate considered that Government employees should keep their right of
claim, above this $500 million limit. Thus, the Senate Report states™: " The
Secretary is not permitted to waive any claims on behalf of Government employees,
whose rights will not be affected".

Thus, there is a difference in the text of the amended Act, between
Government property and Government personnel. In case of damage to the first,
the Government shall waive claims above the insurance limit. In case of damage to
the second, the Government cannot waive claims on behalf of its employees. This
difference appears clearly from the Senate Report.

* Policy exclusion

In that case, for a certain type of risk, no insurance can be obtained by the
licensee because insurer do not cover this risk ( war risk, radic wave interference...).
Section 16 (a) (1) (D) provides that " ...the Secretary may also waive, cn behalf of
the United States and any Federal agency, the right to recover any damages for loss
of or damage to property of the United States to the extent insurance 1s not
available by reason of policy exclusions which are determined by the Secretary to be
usual for the type of insurance involved". The Senate called the attention ot the

Secretary on the adequate use of this provision™,

™ Senate Report No 100-593, (1988) USCA, 5525, at 5538.

% Scnate Report, 5539: "The Committce stresses that this authority is
discretionary and cxpects the Sceretary to cnsurce that the exclusions arc in
fact "usual’ for the type of insurance involved. This provision should not be an
inducement for commercial insurers to begin restricting the scope of coverage



¢) Government indemnification

As we have explained so far, licensees are required to provide a maximum
amount of insurance to cover damage to third-parties and to Government property.
The next question to examine is thus: what happens when the amounts to be paid
as consequence of a damage relating to a launch by the licensee, exceed these
maximum amounts ? The answer to this question is the major provision of the
amendments to the Commercial Space Launch Act. Indeed, it would not be enough
to require a certain amount of insurance coverage from the licensees, it the latter
were to be held unlimitedly liable above that level. The real expectation of the
launch industry was to see the Government share the risks with them. This is exactly
what is provided for in the amended Act. Section 16 (b) (1) provides tor
Government indemnification in the following conditions. First this indemnification
concerns third-party claims only. Second, it covers damage resulting from activities
carried out under the license: it is, thus, in the interest of the licensec to make

the scope of the license as broad as possible to encompass the maximum ol its

offered in launch insurance contracts”.
" The type of damage covered are death, bodily injury, or loss of or damage to
property resulting from activitics carricd out under the hcense Ttisinteresting
to not that here the expression "bodily injury” 1s used while clsewhere the
expression "personal injury” is uscd. Conscquently, there 1s no doubt thit
damage that could be personal but not bodily would not be covered (moral
damage, pain and suffcring ..).
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activities relating to the launch™, It also covers expenses of litigation or settlement,
as long as they are reasonable. Third, Government indemnification is provided on
top of the maximum insurance coverage. It is only in case claims are in excess of this
amount that Government indemnification is available™. Finally, Government
indemnification is capped at a maximum of § 15 billion. This amount is the
maximum for each particular launch. It is important to stress here that Government
will pay the successful claims only®.

As the Senate Reports states, the system works in the following manner: "
The initial successful claims will be satisfied by the insurance that each launch operator
is required to maintain. To the extent that claims against the licensee or other parties
subject to this legislation exceed the total liability insurance and self-insurance required
by the license, the Government will provide the payments to satisfy the claims. The
Government’s responsibility in this area ceases once the aggregate of the successful
claims in any one incident exceeds the combination of the total insurance and sclf-
insurance required and $1,500 million. At this point, the Government would no longer
be responsible for paymenit and all further relicf will be the responsibility of private

entities". However, taking into account the past experience in the area of

" The launch provider would be unlimitcdly liable for damage causcd by

activitics that arc not included in the scope of the license.

™ Scction 16 (b) (1) also provides that in casc there is no insurance provided

because of policy cexclusion, there is Government indemnification for the
whole claim without rcgard (o the limitation of subparagraph (A).

8 Amended Act Scction 16 (b) (1).

8 Scnate Report, 5541,
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i expendable launches, it appears that such an tremendous amount of damage is very
unlikely to happen.

Finally, it is important to note that these provisions concerning Government
indemnification do not apply when the damage have been caused by the wilful

misconduct of the licensee.
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CONCLUSION
The purpose of this thesis was to examine the legal constraints in which the private
launch industry exercises its activities. Thus, from a purely legal point of view!, the
progress made since the beginning of the 1980's, and particularly since 1984, is
tremendous. From a situation of disorganized uncertainty, a centralized system has
been developed. Centralized institutionally speaking, since one single administration
is in charge of licensing commercial space launches. Centralized legally speaking,
since a single body of legislation and rules apply to this activity. This gives to the
companies on the market, assurance of a certain and predictable set of rules
applicable to their activities. No particular delays seem to occur in the granting of
licenses, so that the current legislation does not appear to be a disadvantage for
companies in comparison with their foreign competitors. In fact, the whole
legislation and regulations have been tailored in such a way that the obtention of
licenses is facilitated, from a time point of view as well as a practical point of view.
The main difficulty faced by the industry has been that related to liability and
insurance. It has been solved by the Commercial Space Launch Act Amendments,

the cooperation offered by OCST and the support given by the insurance industry?

' Without mentioning the state of the launch market from a policy point of

vicw, particularly since the entry into the market of China and the Sovict
Union, and thc consolidated market position of Ariancspace, major
compctitor 1o the US launch providers.

P.D.Nesgos, "Satcllitc Launch Liability Risks" Business Insurance, October 29,
1990, at 25.
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Thus, the United States now has the most elaborated domestic space law legislation
in the world, relating to commercial space launches, but also satellite
communications and remote-sensing activities. As far as launch services are
concerned, the legislation has proved to be workable, included its insurance
provisions. As of October 1990, 20 licenses had been issued by the Government.
The situation of the United States also shows that, even though the launch
industry is now experienced, it is still not "grown up". This constatation is not limited
to the United States. It is also to be said about Europe, and a fortiori Soviet Union.
Development, construction and operation of a launcher needs tremendous
investment for a profit which, if it comes, will come many years later. Private
companies still cannot afford the entire financing of the launch activity. In Europe,
the development costs of the Ariane launcher are still borne by the European Space
Agency and the launch facilities, owned by ESA and France, are used by
Arianespace under favourable conditions. Also, the amount of insurance coverage
required from Arianespace is limited®. Some US companies complained about what
they considered as subsidies given to Arianespace. However, it appears that the
situation is the same in United States. The Commercial Space Launch Act gave
private launch companies complete responsibility for their activitics. Howcever, this
proved to be unworkable since these companies were not able to tace unhmited
liability.Thus, a part of Government support has appeared to he necessary to help

this nascent industry take off the ground. Insurance coverage required has been

3 Sce in Introduction references quoted about Arianc and Ariancspace
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capped, Government launch facilities are put at the disposal of launch companies
in favourable conditions, and developed launchers have been transferred by NASA
to private companies®. States are thus still very much involved in expendable launch
activities, even in countries where a movement of privatization of these activities has
taken place.

This analysis of the United States legislation is also interesting from a space
law point of view. It shows that the continuous control and supervision required
from States by the Outer Space Treaty, can be implemented in very different
manners. In Europe, the control is institutional. The activities of Arianespace, and
particularly their compliance with international space law, are controlled through a
series of institutional links that Arianespace has with the French State and the
European Space Agency’. Consequently, no legislation has been needed to regulate
launch authorizations since the company is not free to enter activities which would
not be accepted by France or ESA. In United States, the spirit of State supervision
has been different. Private companies wished to enter the market of launch services
but the Government had no institutional link with them. Thus, in United States, the
control is a regulatory control. The United States had to pass laws and issue
regulations in order to supervise activities of private launch companies, as required

under the Outer Space Treaty. The history of the private involvement in expendable

Except for small companics, which developed their own launchers. It should
be noted, however, that they benefited of NASA technology in some cascs.

This situation is the result of the conditions under which Ariancspace was
born.
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launch services, both in Europe and in United States, thus expl:ins the differences
in the impleinentation of their duty of control.

It is also to be noted here, that the increasing involvement of private entities
in space activities, launches as well as communications, remote-sensing and material
processing, is at the origin of a recent tendency of space law: the emergence of a
domestic space law®,

Finally, it should be noted that this thesis has concentrated on the legal
aspects of relations private launch companies/Governments, namely "administrative
law". Consequently, the fundamental and fascinating issue of inter-enterprises
relations, especially as far as liability is concerned (product liability, habihity for

launch failures...) has been intentionally set aside’.

6 See: S.Gorove, "The Growth of Domestic Space Law: A US Example”, (1990)

Vol 18 No2 Journal of Space Law, 99-111; N.C.Goldmann, " Advances in
Domestic Space Law", (July 1990) Trial, 28-33.

Sce: R.L.Kissick, "Commercial Spacc Launch Contriacts: Dispules and
Remedies”, (1989) 4 Journal of Law & Technology, 31-42; P.D.Ncsgos,
"Managing Liability Risks in US Commoecrcial Space Transportation”, papcr
presented at Assicurazioni Generali, Filth International Conference on Space
Insurance, Rome, March 1987; P.D.Nesgos, "Launch Liability Insurance and

Contractual Risk Allocation®, Iouston Space and Tclecomm: Symposium,
June 7-9, 1987.
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from asy ageacy & huenae, approval, waiver, or smpucn fav the lvech of &
Invach vehucke v the spevaiion of & louach site

(2) Nothung i ihis act shalt sBece the outhority of the Foederal Commeni-
abom C wnder the C b Ac of 1934 ¢ USC ISl
304 ) of the y of the S y of C wnder the Land Remete
Scnsing Commeraahssizon Act of 1984 (13 USC 40) @ oy )

Anthority o lovne sod Troasier Lisaam

Section 7 The Secrvtary may, consistent wih the poblic bealh and wfery,
wiety of propety, snd sational secerisy interesls and lorsige palicy mtowu of
b Unnod Seasas, imve or ransfeor & licwmee far lsunchang eme v ®ore bovarh
webucies of for eperatng sae or more leuach shas, o bath, 10 as applicant who
merts Uhe requerrmnents for o Gorner wander sectios § of sthis Av Asy doomee
wond or trunsferred under thes sacison ahall by in effens for such poried of Ume
ai the Secratary mey spucily, is accordance with reguintions insued uader ths
An

Liceseing Requiremente

Swction 8 (a)X1) Al requirements of Faderal lsw which spply 10 the lonch
of 8 launch wehscte ar U operation of a launch ute shal! be requiecamcns o o




SRy

lirenas ondes this A0 lor s st of o lownch whick o the aporsien of &
louneh me, ruuparvively, aaaps 10 the satent provided in pasagragh (3).

@ H e & y dnorming, in ation with appoapri
et any requerement of Fedwel lne ot would acherwiss apply o0 the ouach of
¢ lowach velncls ar the operesios of 4 lsench site b Aot Sesmsary o preven the
Pubiec uahd and asfery, soiny of properiy, and asitonal sprarity bnsereus ond
forvge pebcy imrevwats of e Unised Staion, the Secriary mmy by mguistion
provade thes such roquiremens shall 0ot be & roquirement for ¢ Sumvnne onder the
An

) Tie Sewary mey. vhh smpect 30 lnunches 30d e sparasivn of buach
wa, puobe nch ab ) raguk - e ? 0 preten the
Subix hoshh and sefesy. solery of property, and asional p nd
faregn puiacy insevams of the Unked Siaim

«) The Seoviary map, b individual anses, waive the application of aay
roquirement for o lisense vadw i soction If the Secterary doserming thel tech
waivet b b e public interent and will aot jropardise the public heakh and

wiy, miay of prepery, o o9y astisas) Uy inoram ex fovmgn poicy
interan of e Lhited Samsan.
Lireun Applicstion snd Approvel

Saniss ¥ 8) Aay pues suy apply 0 U Secreiary Sev hwwesm o
wamior of o losmae under this A%, I such form sad masnw s the Sewrvwny
sy proawrdn The S y thall wablish procrdw e and dimetablu 1 eapr-
drie mvirw of applecations méde this secuon and 10 reduss raguistery burdens
e apphuasss.

®) Tir Secrerary chall ines @ Wansfer o licrmes 10 an applecani f the
Sewvury deerming i writng S the agplicast ssmplios and will guaiines o
oegly with the rquiremenss of this A and any frguistion swed wnde thia
Act The Sacrerary shall inchatlr o such lisones such sonditions as ey be sson-
Wy o uurs mmplianss whh this Acv, iIncluding 30 ¢festive manns of on-ai¢
vevification that & lnunch or spermsion of ¢ lauach she esaferms 00 reprasents
Uows made » the applbuntion for o Garvae or waasier of s Roumae The Seowiary
shall make o driarsminasion 90 aoy spplicating bot lotar thas 180 deys sfier
recnpt of nch apphicatens i the Secrviary has ot mede & datarmination vithia
120 dan sher reangnt of sush application, ihe 3 y shall imf the apph
ani of any pinding swss and of ections required (9 reseive auch nsues

) The Smrwary. a8y offuw or employer of the Unued Sasies, o any
prreen wah whom the S Y d into 2 undiey secuen 14(b)
of s At may aat ducies oy dala or information wader this AG wiich

quabiin for cxomprion unds moies 333(0)4) of Ltk 3, Unised Sisum Code, o
s dougnaied o enafidumsisl by Bx perioe ev agency furninhing such dois
ol ioe, anlme the & Y dn that the whibholding of such dots
ot information b eonirary 1o Y public or antsonal intevest

Sespension. Rrvantion, s0d Modificaiies of Linsases

Sectien 1. (s) The Sewutary mey maspend ov revede any lorase iowed o
Unnsferred snder Wus AR f e Sacreiary Miads s the ornsar has subutanualy
falled v aomply wuh any raquiressu of ths Act, e lornse, o any reguliio
lawed snder is Aat, or S the lom ov 2@ ios s Y 00 protect
the public hoskh and sefary winy of proparty, or any sational security e
o forngn pobicy imsorent of the United Siaies

() Upse spphention by e fnmsor o1 upon the Soctetary’s own imitilive,
the Secreiary may moddy o harme foued or arasaferred wader thes Ady, if the
Secrvury finds thet the medificatn wil dy with the rog of e
An

) Unims oxharwise fiud by the S: y sny
o madificatns by Ui Secreury mder ths soctroe —
(1) shall sake oot immadasly, and
3) shall ssntinue in ol hwmg 2oy revirw of such action sader sxtss
12 of this Act.
) Whesever the Secrery ubas any acusn weder this saction, the Secre-
tary shall nacify the Somen b srhing of the Sacroary's finding and the acuse
menﬁcmuunnwﬂn-ﬂfm

Lawgracy Ovdevs

Section 11. ) The Secrery By iermamate, prohidid, o susprad mar-
Guaiely te lnunch of & lanach veluckr or the aperation of & Mewach site whah &
Siarased uader ts Acs if the $ Yy ént that such lswach or eperaice
s derrimenial 1o the public hesk) and safaty, s fety of proparty, ov any ssuseal
securny imouw or foregn palicy isaarest of the Uinited Stasas

mu-hl-hh‘.m.umpnmumhuui-mr
tise of & lnunch site, Somead by We Secterary wader Ihis Act, shalt wshe efsc
bmamcdiately snd shall imwe in cfory during any review of such ovder ende
mmctwos 12

ASwinisreiv wd Jodictal Review

Section 12 (8)1) An agphcant for & bernse and s proposed eransfeses of 8
Bornar wadet tha At shall be entaled 40 8 dete on the d afier

eppeniunity for o bresing in ercerdense with suiisn 334 of thls 5, United Ssnem
Code, of any decision of the Secvurary snder wetion (V) 0 oue or isamsieor o
tronse wish eonditions o 10 deny the mmance of iranefer of such lovnse Any
ovan ov epereier of s peytend chall be eatitied 19 8 drsermination o8 (he reserd

he an app ity bor & hooring la aeuerd with sprrion 354 of taie 3,
Unted Seasen Cade, of sny docinion of e Sewnary sndes servion &OXD) w
prevent the lnunch of such paytond

() A bunver under this Ast shall be emitled 40 & dricrmination on the
rvvord sfver an eppenuairy fov & besring i accerdance wath section 934 of thale
3. Unuod Ssate Code, of any Gecision of the Secrveery —

(A) wnder wctive 18 10 suagund, mrvelke, o modify o lisrmer; or

(B) onder sactivs I . e ot pred eny lovnch o
eprvation of & founch sise liconced by Bu Secrviary

®) Any final action of the Sererary ander this ACY 10 lnous, irans{ev, Geny

the isuance or irsnile of, assprad, revele, or medify & Nosnse o 10 evminats,
orohibis, or smpend any lavnch & opwation of 8 taunch site leunoed by the
Secrviary @t 00 prevent the unch of 8 puyiosd thall be subpect i judicial review
& proveded s chapier ¥ of el 5, Unhat S1aim Code

Dogelution

Somion 1) Tie Secrelary mey ovut sush reguistions, ahev st and
comment in acverdance with sestion 553 of tiske 3, Uniced States Code, 2 moy be
SHENAry (0 earvy out thi Amt.

Moakioring of Astivisies of Lirensoms

Sason §4. (s) Eoch Bowmes sued or yumsiwved under this Act shall re-
quue the Nouasee -

41) o allow the Secrewary 1o plast Federal oficors ot empioyom or other

s oburvers of any logmch site weed by the iovases, ¥ any preducisss

facisty or saaambly site waad by o asswrasser of the brenser in the production ov

ssembly of 8 lovach vehicle, ov af any sits whare & paylaad b integrated with &

leanch vahicte, ln order o itar the astiviums of the b - o

such timne and 10 such extont as i & y é ble and Y

o detevmine enmphiance wuh the lswar o 10 Gy oun the responsibilnms of
the Secretary oader sction 6V) of tha A, and

(2) 1o svoperaie with such ob i the pevf of g
funcuons

) The Secreiary may, 00 the axient grovided i sdvance by appropriation
A3, EWIET W10 8 COMTACT WiLh Sy PErSes 10 cirry oWt subuection {8) (1) of this
woma.

U of Government Progerty

Section 13 (s) The Secrewary shall ke such scuoas as may be ascessary
10 facyl and age the by lease. sale, Uansscioe ia lew of
sk, or atherwise) by the private sscter of launch property of the Lnived Siaim
Mhm-bm-whnﬂxuu‘dh\nﬂm.
Mﬂu-.um“n“-umuﬁ-&mwhp*
-e

OX1) The amoust 1o be pasd 10 Use United States by any person whe ac-
qure lsunch property er lsunch servicm, includmg wiliies, shall be the fax
marker value luhnnoluy-hnuouq-ui-dhmdmlh
mtddumﬂ“h-mqwbuhu-nm
ooy specific wecs and tows and & o the p y) in d by the Unicad
Sism a0 rwsuk of the acquisition of such lousch property e e cnoe of any
scqunion of launch services, incleding stitias, (e Amount of much payment
shall be an amount squal 1o the darect couts (including salanes of United Sintes
cavikas and P 1) by Use Unnied States a3 0 resuk of the
ecqnunson of such launch servisms.

@) The Secrriary may colect any peymes: for lawnch property or launch
serveas, Wik the consent of the agency stabluhing such peymest wider pars-
ek ()

(3) The amoust of any peyment recrived by the Uniced Staies for launch
property o0 Inuach scrvces, including williio, snder this subsection shall be
deposited i the general fund of the Tronsury and the amount of & payment for
Iszach property (sther than lawach prepenty which is exoms) and lsunch services
chuding witlises) shall be credited 1o the from which the cont of
providing such property or servicas was paid

«©) The S Y may blsh for Babile)y in hold

v sroof of fimancial ibilny, and such sther sssursncm
-nykmdun«-a&:lhnd:um“umnlml
from Kabrlsty, loss, ov injury as & ressR of & leunch or operation of & lsunch sxe
inoving G {acilstoes or \

Sectson 16 Each person whe bunche 8 launch vehxke or operaies a
launch nie under a license issued or Uransferred wnder this Act shall have in effect
habilsty snsurance ai least in such amount as i aomssdered by the Secretary to be
secensary for such lsusch or op dering Ihe miex ! obt
of the Unined Sistes. The S y shall prescribe such afier )
bon wuh the Attorney General and other appropriste agences




Salernaent Aviboriy

Section 17, () The Semviary thall snforen this A The Secrtary wmey
rlegate e snarsior of any suforesment sathurity under this act 40 any offucer or
employee of the Daparimont of Ramporntion, with the spproval of the head of
-nl'l.l-l-.n'!illlﬂg

) lo carrying out this wution, the Socreunry moy -

(1) male isvenigations and inquiries, and admmisiwr 1o of take from sy
peessn an aaih, alfvmation, or ofidevi, any manier relating 40 on-
Soverment of this Ast: and

(2) pursvant s any lowful prosss

(A) snier &t ARy renssashs time any lounch site, preduciion faclliey, or
asssmbly sie of 0 lnanch vehisls, o ony tite whare & paylond i intagrased with &
ounch whicke, for the purpese of insparting any object which is subject 10 this
:‘Slliiligttil-i
onder this Act; and

(8) ssise any sush obyct, resard, v report whare there is prodebic
anvee 10 beiirvs thes such objact, reserd, o repevy was wed, it being smed, or b
bhety 1o bt med in vislation of this Aat.

Proded A

Soction 10. K b walawful for any panes te violait s requirement of s
A, o reguiaiing ismund under this Act, & any tevm, sondiios, o8 resrution of
oy borsse isseed or Crasslarred by the Secrerary wader whis Act

Ol Pumies

Soction 19 () Any pevees whe b found by the Secrmary, sfier et and
opperioniy s br hunrd on the reserd in asssrdance with Section 334 of Thic 3,
guﬁlﬂ.l.lll!i!-ninz!llullo_-!!
Kable to the Unised States for o it‘-!!l’!-_?ﬂlfﬂn
vislation. Each duy of & cunsinuing melsticn shall eonstituie & srparate viol
non The amovat of such aivil praghy thall e aeseised by the Secreiary by
written aotics. The Secrenry mey esmprosnas, Wmedify, or remk, with &
withowt coaditions, any aivil penaky which I8 subysct 10 imposition or winch hat
Sove impmred wader this socmes.

() 1 any porses fails 0o poy & ov prmaley neassied 3painn such perios
afier the ponshy han decawne final or of such puveon appeals aa order of Lhe
gifl“!!‘!ﬁlq’;!‘lt.’llf
Secrerary, the Sermary shall recoves the civi) pamalty ssseusd in any sppreprate
¢ Juricy coun of the Unived Sta's

t.wl‘!l!‘![‘ls » section, the Secretary

may (1) ler by for the yol and the
‘%I-l.lc-! papery, deoks, i olll..!ll.s.aw
b In the appraprinse dutnn coun of the Unied

Swnim, -la.-[-'l-lll-:lll
Comslotion

Section 30. (o) The Secrvetary thall eommed with the Secraary of Defonse
oa ol matie, ncheding the imusace o wansfer of each licmse, wndar this AcY
-arsi;?glg!zli-i
identifying sad netifywmg the Sacreiary of thenr aatsona! secunty interents of the
Ussted Sisi which are relevast te scuvtion sudier this A

() The Secriary shall esusdh with other agracies, i spproprinie, In vder
0 carry st the previsions of U Aa

Selationshiy 0o Other Lows ad Interastiond Obligaiions

Section 2. (s) Neo State or political sebdrvisson of & Staie mey adopt o
Rave in efect any lw, rule, reguistss, ssndard, or other wiich is incmasmtent
with the provisions of this Act Nething in thas Act shal prechude & Suste or 0
'&.rv_l!i& & Siase from sdopting oy grarting inio effecs a0y Wew, rule,
regulsison, saaderd, or which b cousi with ths Act and is in addetem w0 Or
more u i.i.rl!-‘l!&!'llrlr!& under ths At The

y vay, ond % v, oummk wuth the Sistes to smphly and
enpedute .l!llt!l-ﬂ!.-lli

9v>’;‘;“~{!"gliri‘!
wehicie of payload, be comtidered sa cxpart fur purposes of any lew ssswelng
espors,
(¢} Nothing @ this Aot shall apply 0~
(1) my-
{A) lsunch o1 operation of & eench wehicle,

(B) operation of 8 lnunch me, or

) othey oo arvivity,
ourried 0wt by U (ited Scnves on Sohalf of the Uinited Sintes, o

.iﬁ.‘-il“ll'llqlx'tclo.o‘.lrﬂ.l
Sctiviey.

6) The Secvoary shall sy ot s AR sonsisient whth aay ohligative
Sssumed by the Uniied Sistes in any traary ssnvention, Iitln
Ir-l‘!t'f‘-l'lll 'qt--.. » carvying owt this

Aa, the & y had po! tows aad requir ol any forvign
etion

Bepent oo Lagitetien

Secuam 22,  (a) Not v thas the tam doy of anch Macel Yo anding ahvey
the date of enacument of this Art and befar Onobes 1, 1909, the Secvetary shall
whmis (0 the Comminios o0 Scumar and Tchaslegy of the Nous of Roprenem
rll..r.ﬂal!‘ln!'l and Tramperuaiion of the
Senate ¢ repon dmcriding o bew ondev Whls An, inchuding &
drcrption of Lhe grosem for the applmaios for 48 8p9reva) of horasm under

r:r)ﬁl%-lt_l.l- y forther somenevcial

Qllf.l‘l_t-.'u'r'-zll"ﬂl!l
on Sciency and Wohaolegy of the Howse of and (e C 0
on Commiras, Scirast, 0ad Transpariation of it Semats o report whish Menti-

:l—.lﬂlll!l..l.‘..lll' ll[ll!k.l- Ulll
l.l-.n.o ) chm and inchele -
ale changm thevwe

Py

Severchiiey

Section 23 If aay provisien of this Ax, ov Un spplicaiion of such provi-
SN 19 any Pevroa or circamatance, is beld isvald, the remainder of this Acy and
the spplucation of mch provisee 10 any a1ber perion or circumuance shall aet
be affected by such invabidation.

Avbortnd Apprepriviiens

Sction 34 Theve are 4 © b sppropriated o ihe S
$4,000,000 for fecal yewr 193

B ertive Dave

Secuoe 23 (a) Excen for Secuen 13 and the sutherity o isve regula.
tlons, (his Act shall ke ¢ffear 130 days shar the dote of enacrmemt of this Act

() Secaios 13 shall Lade effect @n the doie l%!ﬁt)ﬂ.s
tha! nothing im thas Act shall affect amy which
are wstantlally ssmpinied, relating 00 the scquinition of lounch property or
launch mrrvicrs of the Usked Staies entered into 00 or before the daic of emacy-
ment of this Act betworn the Unined Siates and any privaie party.

{¢) Regulations se imphewmewi this At shall be promuligated ast lnter than
190 days after the date of enacumem of ths Act




DOCUMENT 3,

S| UNCH OPE ONS
US CITIZEN US CITIZEN NON US CITIZEN

(CONTROLLED)

DEFINITION Section 4(11) Act Section 4(11) Act Residual
Subparagraph (A)&(B) Subparagraph (C)

FROM US License required License required License required
TERRITORY
INTERNATIONAL Licensc required License required No license required
AIRSPACE

Exception:Existence of an

agreement USAforeign na-

tion giving jurisdiction

over the launch to the

foreign nation.
HIGH SEAS License required License required No license required

Exception.Existence of an

agreement USA/fforeign na-

tion giving jurisdiction

over the launch to the

foreign nation.
FOREIGN License required No license required No license required
TERRITORY

Exception:Existence of an
sgreement USA/Toreign na-
tion giving jurisdiction
over the launch to the
United States.
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DOCUMENT 8, APPENDIX.- COMMERCIAL SPACE LAUNCHES: INFORMATION REQUIRED
FOR APPLICATIONS. (EXTRACT). (1988) Vol 53 Fed Reg 1101°.

11.- SAFETY REVIEW,

(A) LAUNCHES FROM FEDERAL OR LICENSED LAUNCH SITES.

Applicants proposing to launch (rom Federal launch ranges or commercial sites operated under the authority of a license issutd by the Office
must provide.

1) Documentation verifying that the applicant has been accepted by the operator of s launch range orsite appropriate for the proposed
mission and

2) A statement identifying the party (operator or applicant) responsible for conducting or providing, whether in whole or in part,
any element of safety operations discussed in §§ 415.11 and 415.13 of the regulations, 14 CFR 415.11 and 415.13. In instances where the
applicant will assume primary responsibility for one of these elements, detailed information must be provided describing how responsibility
and accountability for safety will be assigned between the operator and applicant; and

3) An analysis of any hazardous activity that will be solely under the control of the commercial applicant, such as orbital transfer
stage operations The analysis must describe the specific hazards associated with the activity and procedures planned to minimize public
exposure to such hazards,

B) OTHER LAUNCHES.
All spplicants not covered by paragraph (A) of this section must provide a Safety Analysis of their proposed operations in sufficient detail
for the Office to conduct in depth review of safety operations, as discussed in §§ 411.3, 411.5 and 415.11-415.17 of the regulations, 14 CFR
411.3,411.5, 415.11-415.17. The applicant’s Safety Analysis must identify and evaluate all hazards to public health and safety or to off-sitc
property that may occur during prelaunch, launch or on-orbit operations; procedures to be employed to control the hazards identified;
qualification of range safety personnel and other critical personnel responsible for assuring hazard controls, design characteristics of range
salety systems (fhight and ground) and their effectiveness in assuring a sale Jaunch operation, and any residual rishs to public health and safety
or to off-site property that may be associated with the applicants proposed launch operations. The followmng information typifies the data
that should be addressed and included in the application*
1) An identification and description of the launch site from which the proposed launch will take place, specifically describing.
(i) The location, size, shape and general characteristics of the site,
(n) The proximaty to populated areas,
(m) Any locat activities that may be affected by the launch such as air traffic, shipping, and off-shore fishing;
and
(iv) Proposed launch cornidors from the site and predicted impact areas.
2) A description of the role and responsibilitics o personnel performing safety or safety related functions for the proposed faunch
operation Details shkouid include:
(1) A description of the planned orgamzation, key personnel, and lines of authority and responsibility for accomplishing prelaunch
and launch safety functions,
(ii) The methodology proposed for selection, training and testing of the Launch Safety Office and other key personael critical
to assuning Launch Safety Systems readiness for launch, as well as prior experience, training, etc. of such personnel,
(iu) Description and explanation of how the methodology proposed relates to assuring the successful control of the proposed
launch. '
3) A description of tracking and/or data acquisition equipment to be used for safety purposes. This description should include:
() An identification of the types of tracking equipment to be used and their performance capabilities;
(i1) The location and placement of equipment, and
(in) The types, performance, capabilities and specifications of other aids to be used including computational equipment, display
systems, and recording systems.
4) A description of proposed flight safety systems including



(i) The type, design and performance specificati-ns of the Right termination system including transmitters, recewvers, ordinance
etc,;

(ii) Schematics and wiring diagrams;
and
(iii) Certification and verification procedures for the proposed flight safety system.
(5) Documents outlining the proposed process and procedures to be followed for prelaunch ground salety, flight safety analysis, and
fNight safety operations, including copies of safety analyses performed to determine potential impacts, establish destruct criteria,
unique hazards identified, etc. Examples of documents to be included are set forth below:
(i) Description of ground safety measuies taken to protect public safety;
(ii) Flight safety analysis performed, analytical models used, etc. In order to demonstrate efficacy of the proposed process, the
applicant is requested to provide examples of safety analyses it has performed to determine potential impacts, establish Might
termination criteria, identify/control unique hazards, etc.;
(iii) Flight safety operation to be conducted, criteria proposed for flight termination, practice and testing exercises to be peg-
formed, emergency procedures etc.;
(iv) Quality control and testing procedures for critical safery equipment/components including traching and flight termination,
and
(v) Recovery procedures if applicable.
(6) Flight plan data as a function of time for launch vehicle and spacecraft including trajectory, azimuth, fught profile, and orbital
clements. Examples of data to be included are set forth below
(i) Profile plot of the planned flight trajectory, showing altitude versus range and trajectory for each expended stage,
(ii) A ptan view of the flight trajectory, showing launch and trajectory azimuth, impact points for each stage, jetisoned com-
ponent, or other impacting body;
(iii) Launch vehicle ground and IIP ground tracks with respect toall sigmficant land masses shown in true geographical location,
and
(iv) Description and definition of orbit.
(7) Description of the launch vehicle and its performance charactenstics, as well as a description of any payload with a particular
emphasis on hazardous systems. Exanples of descriptions to be included are set forth below:
(i) Description of the launch vehicle configuration; major sections and components; weights and dimensions of each, rochet
motors and propulsion systems, guidance system for each stage; and destruct system(s),
(i) Description of payload design sufficient to determine unique flight safety hazards, hazardous matenals involved, etc, and
(iii) Thrust time history of each stage, maximum turn rates, plot of estimated vehicle weight versus time, analyss of vehicle
integrity to meet flight environment.
(8) Other categories of data as determined by the applicant to demonstrate umique capabihitics

(C) ACCIDENTS AND MISSION FAILURES.
All applicants must submit a plan which identifies:
(1) The procedure and criteria proposed for reporting accidents, incidents and mission failures to the Office.
(2) The applicant’s investigation process and criteria for impounding data, establishing investigation boards, commuttees or officials

(3) Individuals responsible for establishing an investigative process and for reporting accidents, incidents, and mission farlures to the
Office.



DOCUMENT 6. OVERVIEW OF LICENSING PROCEDURES FOR

COMMUNICATION SATELLITES AND REMOTE SENSING SATELLITES.

As an annex to the developments on mission review, it is interesting to have in mind
the main features of the licensing of communications satellites by FCC and remote

sensing satellites by NOAA.

1) COMMUNICATIONS SATELLITES

A private entity which wishes to operate a communications satellite is
required to apply for a license under the Communications Act of 1934%
Communications regulated by this Act are " communication by..radio which
originates and/or is received in the United States". In 1970% the FCC considered
those provisions applicable to communications satelhtes. Indeed, satellites
communications are communications by radio. The FCC declared the Act applicable
to those satellites in so far as the signals relayed by the satellite are cither

originating or received in the United States. With respect to international

1 47 CFR 152 and ff. 47 USC 301.

2 Communications Satellites Facilitics, First Report and Order ("Domsat 1'), 22

FCC 2d 86 Appendix C, 1.
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communications, the Communications Satellite Act of 19623 also applies.

The FCC is the licensing authority for communications satellites*.

The FCC has issued regulations for the issuance of licenses. Those
regulations differ depending on the type of communications satellite concerned.
Thus, regulations concerning domestic fixed satellites are contained in 47 CFR
25.391, radiodetermination satellites in 47 CFR 25.392, and direct broadcasting
satellites in 47 CFR 100.19.

Applications must be submitted to the FCC and contain all information
prescribed by the regulations®. Applications must contain a request for construction,
launch and operation of the satellite and the satellite cannot be constructed before
the construction permit has been granted’.

The FCC will issue licenses for communications satellites after having
determined that this will serve the "public interest"s. " This means that the FCC
must be satisfied tha: the public will derive some benefit directly or indirectly from

the proposed satellite system™. The applicant must also bring the proof to FCC that

3 47 CFR 701 and fT.

4 FCC was established under the Communications Act of 1934. Section 1, 47
USC 151.

5 Domestic fixed satellites: Communications Act Section 308 (b) and 47 CFR
25.391.

¢ Communications Act Scctions 308, 309 and 319. 47 USC 308, 309 and 319.
Communications Act Scction 319.
Communications Act Scctions 308, 309 a) and 319.

P.L. Mecredith, "A comparative analysis of United States Domestic Licensing
Regimes For Privatc Commeicial Space Activities" (1989) Colloguium, 373-
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it is "legally, technically, financially and otherwise qualified to proceed expeditiously
with the construction, launch and/or operation of each proposed space station
facility immediately upon grant of the requested authorization"®. The FCC has
been very strict on the financial capabilities of the applicants willing to operate
domestic fixed .atellites. The financial standard iis more flexible for international,
broadcasting, radiodetermination and mobile satellites'. Another rule concerning
domestic fixed satellites is that they must not interfere with the transmissions of
neighbouring satellites operating in the same frequency band and placed two degrees
away on the orbit!2

Some regulations are related specifically to international fixed satellites. The
applicants must respond to the following criteria:

- Their systems must serve the US "national interest"?

- " An operating agreement must be obtained with a foreign country
permitting down-links (and up-links) for satellite transmissions to (and from) ground
stations in that country

- Technical and economic harm coordination with Intelsat under Article XIV

(d) of the Intelsat Agreement must be undertaken and

381. at 375.
10 Communications Act Section 308 (b), 47 USC 308 (b) and 47 CFR 25.391 (b).
11 See P.L. Meredith op. cit.,, at 376.

47 CFR 26.391 (a). Scc also: Licensing of Spacc Stations in the Domestic
Fixed Satellite Service, 54 Rad Reg 2d 577 (P&F) (1983).

13 Communications Satcllite Act. Sections 101(d) and 201 (a) (6). 47 USC 701
(d) and 721 (a) (6).
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- the satellite transmissions must not interconnect with the public switched
network",
The licensing process for communications satellites is quite long ( an average

of three years).

2) REMOTE SENSING SATELLITES

Remote sensing activities have been subject to privatization during the same
period of time than launch services. In 1984 the Land Remote-Sensing Act was
passed'. Under this act, a license is necessary to operate remote-sensing space
systems's, The agency in charge of licensing remote-sensing systems is the
Department of Commerce!”. The DOC has delegated this furiction to the NOAA
(National Oceanic and Atmospheric Administration). Regulations with respect to
licensing have been issued by NOAA and are published in 15 CFR 960 and ft.

In the same manner as the launch services regulations, remote-sensing
regulations issued by NOAA provide for the opportunity for pre-application

consultations!?s,

14 See P.L. Meredith op. cit, at 376.

1515 USC 4201 and ff.

16 Title IV Land Remote-Sensing Act. Section 402 states: "no person who is
subject to the jurisdiction and control of the United States may...operate any

privatc remotc-sensing space systcm without a license..." .

7 Land Remote-Sensing Act Section 401 (a), 15 USC 4241, Section 104 (2), 15
USC 4204

18 15 CFR 960 (4) (a)




In evaluating the applicant’s proposal, NOAA will examine two important

issues!™:

- The proposed system must be "consistent with national security and the
international obligations of the United States". The question of "national security”
has been discussed for remote-sensing activities as well as for launch activities®, As
far as US international obligations are concerned, of course, all space treaties o
which the United States are a party must be complied with by the proposed system.
Moreover, even though it is not binding, the IJN Resolution on remote-sensing,
adopted in 19872, should be used as a guideline, for it reflects the mternational
opinion on remote-sensing principles.

- The applicant must undertake to distribute unenhanced remote-sensing data "to
all potential users on a non-discriminatory basis..."2. Are considered as unenhanced
data "unprocessed or minimally processed signals or film products coliccted trom
civil remote sensing space systems'?, "Non discriminatory basis" 1s detined as
"without preference, bias or any other special arrangement...regarding delivery,
format, financing, or technical considerations, which would favour one class of

buyers over another"®. On this latter notion, some concern has been expressed that

1 Land Remote-Sensing Act Section 402 (b). NOAA Regulations Section 960.11
2 See P.L. Meredith, op.cit., at 376.

21 UN Res 41/65 Jan 22,1987.

Z 15 CFR 960.11

B Remote Sensing Act Scction 104 (4), 15 USC 4202 (4), 15 CFR 960 (3)

% Remote Scnsing Act Scction 104 (3) (A), 15 USC 4202 (3) (A).




it could be an obstacle for commercial operators®.

As well as in the launch services regulations, remote sensing regulations
provide for an intervention of the Secretaries of Defense and State. The regulations
give them some sort of a veto right with respect to questions o’f national security and
international obligations®.

Finally, under the Land Remote-Sensing Act, final decisions on applications

must be made within 120 days of the receipt of the application?.

B Sec P.L. Meredith, op.cit., at 376.

% 15 CFR 960.9. Sce: P.L. Meredith, op.cit., at 377.
#* On the Land Remote Sensing Act and regulations sce G.ILRcynolds &
R.P.Mcrges, Outer Space, Problems of Law and Policy (Bouldcr, Westview
Press Inc, 1989) 299-304.




CSLACE AnenduenTS

DOCUHENT 3

COMMERCIAL SPACE LAUNCH ACT
AMENDMENTS OF 1988

For Leqislative History of Act, see p 5325
An Act te fachiate cammercial access 1o spece, and for ether purpeses.

Be it enacted by the Senate and House of Representatives of the
Unuted States of America in Congress assemb

SECTION 1. SHORT TITLE.
This Act may be cited as the “Commercial Space Launch Act

Amendments of 1988".

SEC. 2. FINDINGS.
The Congress finds that— ) .

(1) a United States commercial space launch industry is sa
essential component of national efforts to assure access to space
for Government and commercial users; .

(2) the Federal Government should encourage, facilitate,
and promote the use of the United States commercial space
launch industry in order to continue United States aerospace
preeminence;

(3) the United States commercial space launch industry must
be competitive in the international marketplace;

(4) Federal Government policies should recognize the respon-
sibility of the United States under international treaty for
activities conducted by United States citizens in space; and

(5) the United States must maintain a competitive edge in
international commercial space transportation by ensurin
continued research in launch vehicle component technology an

development.

SEC. 3. DEFINITIONS.
Section 4 of the Commercial Space Launch Act (49 U.S.C. App.
2603) is amended—
(1) in paragraph (10) by striking “and” at the end;
(2) by redesignating paragraph (11} as paragraph (12); and
(3) by inserting immediately after paragraph (10) the follow-
ing new paragraph:
“11) ‘third party’ means any person or entity other than—
*(A) the United States, its agencies, or its contractors or
subcontractors involved in launch services;
*“(B) the licensee or transferee;
“4C) the licensee's or transferee's contractors, subcontrac-

tors. or customers involved in launch services; or
“(D} any such customer's contractors or subcontractors

involved in launch services; and".
SEC. 4. PRIVATE ACQUISITION OF GOVERNMENT PROPERTY AN
SERVICES.

(a) Section 15(2) of the Commercial Space Launch Act (49 USC
Aill). 2614(a)) is amended by adding at the end the following: “In
taking such actions, the Secrets., shall consider the commercial

availability, on reasonable terms and conditions, of substantially
equivalent launch property or launch services from a domestic
source

(b) Section 15(bX1) of the Commercial Space Launch Act (49 US.C.
App- 2614(bX1) is amended by adding at the end the following: ‘For
purposes of this paragraph. the term ‘direct costs’ means the actual
costs that can be unambiguously associated with a commercial
launch effort, and would not be borne by the United States Govern-
ment in the absence of a commercial launch effort.”.

(c) Section 15 of the Commercial Space Launch Act (49 US.C App.
25.1‘4) is amended by adding at the end the following new subsection:

(d) The hesd of any Federal agency or department may collect
payment for activities involved in the production of a launch vehicle
or its payload for launch if such activities were agreed to by the
owners or manufacturers of such launch vehicle or payload.”.

SEC. & INSURANCE REQUIREMENTS OF LICENSEE

(a) Section 16 of the Commercial Space Launch Act (49 U.S.C. App.
2615) is amended to read as follows:

“LIABILITY INSURANCE

“Sec. 16. (aX1XA) Each license issued or transferred under this

Act shall require the licensee or transferee—
*“(i) to obtain liability insurance; or

. “(ii) to demonstrate financial responsibility,
in an amount sufficient to compensate the maximum probable loss
‘as determined by the Secretary, sfter consultation with the
Administrator of th2 National Aeronautics and Space Administra-
tion, the Secretary of the Air Force, and the heads of other appro-
priste agencies) from claims by a third party for death, bodily
injury, or loes of or damage to property resulting from activities
carried out under the license in connection with any particular
laun_ch.. In no event shall a licensee or transferee be required to
obtain insurance or demonstrate financial responsibility under this
subparagraph, with respect to the aggregate of such claims arising
out of anwartxcular launch, in an amount which exceeds
M $500,000, or (II) the maximum liability insurance available on
the world mgrket at a reasonable cost, if such insurance is less than
the amount in subclause (I).

“(B) Each license issued or transferred under this Act shall
require the licensee or transferee—

*“(i) to obtain liability insurance; or

. “(ii) to demonstrate financial responsibility,
in an amount sufficient to compensate the maximum probable ioss
(as determined by the Secretary, after consultation with the
Administrator of the National Aeronautics and Space Administra-
tion, the Secretary of the Air Force, and the heads of other appro-
gnn_te vgencies) from claims against any person by the United

taies for loes of or damage to property of the United States
r@ultmg !'rom'activitia carried out under the license in connection
with any rarticular launch. In no event shall a licensee or trans
feree be required to obtain insurance or demonstrate financial
responsibilily under this subparagraph, with respect to the aggre-
gate of such claims arising out of any particular launch, in an
amount which exceeds (I) $100,000,000 or (II) the maximum liablity




insurance available on the world market at a reasonable coet, if
such insurance is less than the amount in subclause (I).

*“(C) Each license issued or transferred under this Act shall re-
quire the licensee or transferee to enter into reciprocal waivers of
cluims with its contractors, subcontractors, and customers, and the
contractors and subcontractors of such customers, involved in
launch services, under which each party to each such waiver agrees
to bc responsible for any pm‘ger?' damage or loss it sustains or for
any personal injury to, death of, or property damage or loss sus-
tained by its own employees resulting from activities carried out
under the license. X .

‘D) The Secretary, on behalf of the United States, ity agencies
involved in launch services, and contractors and subcontractors
involved in launch services, shall enter into reciprocal waivers of
claims with the licensee or transferee, its contractors, subcontrac-
tors, and customers, and the contractors and subcontractors of such
customers, involved in launch services, under which each party to
each such waiver agrees to be responsible for any property damage
or loss it sustains or for any Eeraonal injury to, death of, or property
damage or loss sustained by its own employees resultmi from
activities carried out under the license/Any such waiver shall apply
only to the extent that claims exceed the amount of insurance or
demonstration of financial responsibility required under subpara-
graph (B). After consultation with the Administrator of the National
Aeronautics and Space Administration and the Secretary of the Air
Force, the Se:retary may also waive, on behalf of the United States
and any Federal agency, the right to recover any damages for loss cf
or damage to property of the United States to the extent insurance
is not available by reason of policy exclusions which are determined
by the Secretary to be usual for the of insurance involved.

*(2) Any insurance policy obtained, or demonstraticn of financial
respoasibility made, pursuant to a requirement described in para-

_ graph (1) shall protect the United States, its agencies, persc .nel,

contractors, and subcontractors, and all contractors, subcontr ..tors,
and customers of the licensee or transferee, und all contra.tors and
subcontractors of such customers, involved in providing the launch
services, to the extent of their potential liabilities, at no cost to the
United States.

“(3) The Secretary shall determine the maximum probabie loss
under ph (1) (A) and (B) associated with activities under a
license, within 90 days after a licensee or transferee has rcquired
such a determination and has submitted all information the Sec-
retary “equires to make such a determination. The Secretary shall
amend such determination as warranted by new information.
Within 12 months after the date of enactment of the Commercial
Space Launch Act Amendments of 1988, and within each 12-month
aﬁod thereafter, the Secretary shall submit to the Committee on

mmerce, Science, and Transportation of the Senate and the
Committee on Science, Space, and Technology of the House of
Representatives a report on the current determinations with respect
to all issued licenses and th: reasons for those determinations.

“(4) Within 6 months after the date of enactment of the Commer-
cial Space launch Act Amendments of 1988, and within each
12-month period thereafter, the Secretary shall review the amounts
specified in paragraph (1) (AXI) and (BXI), and shall submit a report
to the Cengress whuch, if appropriate, contains a proposed adjust-
merit to such amounts to conform with altered hability expectations

g

and availability of insurance on the world market. Such proposed
adjustment shall take effect 30 days after the submission of such
report.

E?b)(l) To the extent provided in advance in apprapriations Acts or
to the extent there is enacted additional legislative authority to
provide foi: the payment of claims as submitted in the compensation
plan outlined ‘n par: ph (4), the Secretary shall provide for the
mment by the United States of successful claims (including reason-

e expenses of litigation or settlement) of a third party against the
licensee or transferee, or its contractors, subcentractors, or cus-
tomers, or the contractors or subcontractors of such customers,
resulting from activities carried out pursuant to a license issued or
transferred under this Act for death, bodily injury, or loss of or
damage to property resulting from activities carried out urder the
license, but only to the extent that the aggregate of such successful
claims arising out of any particular launcli—

“(A) is in excess of the amount of insurance or demonstration
of gnancial responsibilities required under subsection (aX1XA),
an

“(B) is not in excess of the level that is $1,500,000,000 (plus
any additional sums necessary to reflect inflation occurring
after January 1, 1989) above such amount.

The Secretary shall not provide for payment of any part of such
claim for which the death, bodily injury, or loss of or damage to
property has resuited from willful misconduct by the licensee or
transferee. To the extent insurance required pursuant to subsection
(eX1XA) is not available to cover any such successful third party
liability claim by reason of insurance policy exclusions determined
by the Secretary to be usual for the type of insurance involved, the
Secretary may provide for the payment of such excluded claims
without regard to the himitation expressed in subparagraph (A).

*(2) The payment of claims under paragraph (1) shall be subject

w—

“(A) notice to the United States of any claim, or suit associ-
ated with such claim, against a party described in paragraph (1)
for death, bodily injury, or loss of or damage to property;

*“(B) participation or assistance in the defense by the United
States, at its election, of that claim or suit; and

‘(C) approval by the Secretary of that portion of any settle-
lsnt:l:; which is to be paid out of appropriated funds of the United

“(3) The Secretary may withhold payment under paragraph (1) if
the Secretary certifies that the amount is not just and reasonable,
except that the amount of any claim determined by the final
judgment of a court of competent jurisdiction shall be deemed by
the Secretary to be just and reasonable.

*“(4X,  If as a result of activities carried out under a license issued
or transferred under this Act the aggregate of the claims ansing out
of a particular launch are likely to exceed the amount of insurance
or demonstration of financial resﬁonsibility required under the
license, the Sec:etary shall (i) make a survey of the causes and
eaimnt of damage and (1i) expeditiously submit to the Congress a
report setting forth the results of such survey.

. (B) Not later than 90 days after any determination by a court
indicating that the liability for the aggregate of claims anising out of
a particular launch under such a license may exceed the amount of
insurance or demonstration of financial responsibility required

-~
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under the License, the Presmdent, on the recommendation of the
Secretary, shall submt to the Congress a compensation plan or
plans that (1) outlines the ngg;egate dollar value of such claims; (1
recommends sources of funding to pay for these claims; and (i1i)
includes any legislative language required to implement the com-
pensation plan or plans if additional legslative authority is re
quired. No compensation plan for a single event or incident may
exceed the aggregsate of $1,500,000,000.

“(C) Any compensation plan transmitted to the Congress pursuant
to subparagraph (B) shall r an 1dentification number and shall be
transmitted to both Houses of Congress on the same dey and to each
House while it 18 1n session.

“(DXi) The provisions of this subparagreph shall apply with re-
spect to consideration in the Senate of eny such compensation plan
and to Senate action on such compensation plan. .

“(1i} Any such compensation plan that requires additional appro-
priations or additional legislative authority must be consider by
the Senate pursuant to this subparagraph within 60 calendar days
of continuous session of Congress after the date on which such plan
i3 transmitted to the Congresa. o

“(iii) For the purposes of this subparagraph, the term ‘resalution
means only a oint resclution of Congress the matter after the
resolving clause of which is as follows: ‘That the approves
the compensation plan numbered submitted to the Con-
gress on , 19 ', the first blank space therein bein,; filled
with the name of the resolving House and the other blank spaces
being appropriately filled; but does not include a resciution which
includes more than one compensation pian. )

“iv) A resolution once introduced with respect to a compensation
plan shall immed.iatel{ be referred to a coramittee (and all resolu-
tions with respect to the same compensation plan shall be referred
to the same committee} by the President of the Senate.

“(vXI) If the committee of the Senate to which a resolution with
respect to a compensation plan has been referred has not reported it
at the end of 20 calendar days after its referral, it shall be in order
to move either to discharge the committee from further consider-
ation of such resolution or to discharge the committee from further
consideration with respect to such compensation plai. which has
been reterred to the commattee.

“(II) A motion to discharge may be made only by an individual
favoring the resolution, shall be highly privileged (except that it
may not be made after the committee has reported a resolution with
respect to the same compensation plan), and debate thereon shall be
limited to not more than one hour, to be divided equally between
those favoring and those opposing the resolution. An amendment to
the motio_n shall not be in order, and it shall not be in order to move
to reconsider the vote by which the motion was agreed to or dis

agreed to.

“(IID) If the motion to discharge is agreed to or disagreed to, the
motion may not be renewed, nor may another motion to discharge
the committee be made with respect to any other resolution with
mpect to the same compensation plan. .

“(viX]) When the committee has reported, or hns been discharged
from further consideration of, a resolution, it shall be at any time
thereafter in order (even though a previous motion to the same
effect has been disagreed to) to move to proceed to the consideration
of the resolution. The motion shall be kigh'y privileged and shall not
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be debatable. An amendmeat to the motior shall not be 1n order,
and it shall not be in order to move to reconsider the vote by whach
the motion was agreed to or disagreed to.

‘“(ID Debate on the resolution referred to in subclause (I) of this
clause shall be limited to not more than 10 hours, which shall be
dmded. equally between those favoring and those opposing such
resolution. A motion further to limit debate shall not be debatable.
An amendment to, or motion to recommut, the resolution shall not
be in order, and it shall not be in order to move to reconsider the
vo‘te by which such resolution was agreed to or disagreed to

“(viiXI) Motions to postpone, made with respect to the discharge
from committee, or the consideration of a resolution or motions to
proceed to the consideration of other business, shall be decided
without debate.

“(ID Appeals from the decision of the Chair relating to the a»
plication of the rules of the Senate to the procedures relating to
re.s‘olunon shall be decided without debate.

(5) The provisions of pzragraphs (1) through (4) shall apply only

to each license issued or transferred inder this Act for which a
complete and valid application has been received by the Secretary
prior to the date that is 5 years following the date of enactment of
ths Commercial Space Launch Act Amendments of 1988.
_ "(c) Tae head of any Federal agency or department shall collect
insurance proceeds or any other payment owed for the loss of or
damage to Government property under its jurisdiction or control
resulting from activities carried out under a license issued or trans-
ferred under this Act. Such proceeds or other payment shall be
credited to the current applicable appropniations, funds, or accounts
of that agency or department.”.

(b) Section 15(c) of the Commarcial Space Launch Act (49 USC.
Ag'](:. )22)4(@) g ament}lledht.o read as follows:

C nsistent with the requirements of this Act, the Secre
shall establish requirements for proof of financial r‘;'ponsibxlity":nrg
such other assurances as mav be necessery to protect the United
Sutes and its agencies and personnel from lLability, death, bodily
injury, or loss of or damage to property as a result of a launch or
operation of a launch site involving Government facilities or person-
nel. The Secreta.ry may not under this subsection relieve the United
States of hamlx'ty for death, bodily injury, or loss of or damage to
property resulting from the willful misconduct of the Unit~d States
orits agents ”,

SEC. 6 UNITED STATES LAUNCH INCENTIVES FOR CERTAIN SATELLITES.

(a) The requirements of subsection (aX1XB) of section 16 of the
Commercial Space Launch Act (49 U.S.C. App. 2615), as amended by
this Act, shall not apply to eligible satellites.

() To the extent approved in appropriations Acts, the United
States shall not require payment for the provision of launch services
in connection with the commercial launch of an eligible satellite.

(c) For purposes of this section, the term “eligible satellite’ means
a satellite that—

(1) was under construction on August 15, 1986;

(2) was the subject of a launch services azreement or contract
with the National Aeronautics and Space Administration,
::‘t‘,cn ss of August 15, 1986, was 1n effect and not yet carried

; an
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(3) is licensed for launch under the Commercial Space Laun:h

SEC. 7. PREEMPTION OF SCHFDULED LAUNCHES.

Section 15(b) of the Commercial Space Launch Act (49 U.SA". App.
2614(b)) is amended by adding at the end the following new

ﬂ!XMp%he Secretary, with the cooperation of the Secretary of
Defense and the Administrator of the National Aeronautics and
Space Administration, shall take steps to ensure that the launches
of payloads with respect to which a launch date commitment from
the United States has been obiained for a launch licensed under this
Act are not preempl-d from access to United States launch sites or
launch property, except in cases of imperative national need. Any
determination of imperative national need shall be made by the
Secretary of Defense or the Administrator of the National Aero-
nautics and Space Administration, ir consultation with the
Secretary, and shall not be delegated A licensee or transferee
preempted from access to a jaunch site or launch property shall not
be required to pay to the United States any amount for launch
services solely attributable to the scheduled launch prevented by
such preemption.

“(B) The Secretary of Defense or the Administrator of the Na-
tiooal A-:Guautics and Space Administrztion, in cooperation with
“he Secretary, as the case may be, shall report to the Congress
within 7 days aftcr any determination of imperative national need
under subparagraph (A), including an expianation of the cir-
cumstances justifying such determination and a schedule for ensur-
ing the prompt launching of a preempted payload.”

SEC. & STUDY OF PROCESS POR SCHEDULING LAUNCHES.

The Secretary of Transportation, in cooperation with the
Secreiary of Defense and the Administrator of the National
Aeronautics and Space Administration, and in consultation with
representatives of the space launch and satellite industry, shall
study ways and means of scheduling Government and commercial
payloads on commercial launch vehicles at Government launch sites
in a manner which—

(1) makes the best practicable use of the launch property of
the United States; and
(2) assures that the launch property of the United States that
is available for commercial use wi'l be available on a commer-
cially reasonable basis,
counsistent with the objectives of the Commercial Space Launch Act
The Secretary shall repor the results of such study to the Congress
within 90 days after the date of enactment of this Act.

SEC. 9. COMMERCIAL SPACE LAUNCH SERVICE COMPETITION.

It is the sense of the Congress that the United States should
explore ways and means of developing a dialogue with appropriate
foreign government representatives to seek the development of
guidelines for access to launch services by satellite builders and
users in a manner that assures the conduct of reasonable and far
international competition in commercial space activities.

wy

SEC. 10. LAUNCH VEHICLE RESEARCH AND DEVELOPMENT.

The Administrator of the National Aervnautics and Space
Administration shall, in consultation witd representatives of the
space launch and satellite industry, design a progyam for the sup-
port of research into launch systems component technolo_ies, for the
gurpose of developing higher performance and lower cost United

tates launch vehicle technologies and systems available for the
launch of commercial and Government spacecraft into orbit. The
Administrator shall submit a report outlining such program to the
Congress within 60 days after the date of enactment of this Act.

SEC. 11. APPLICABILITY TO LICENSES.

_This Act, and the amendments made by this Act, shall apply to all
licenses issued under the Commercial Space Launch Act before, on,
or after the date of enactment of this Act.

Approved November 15, 1988.






