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This thesis studies an aspect of lslamic legal reasoning in terms of the method for

determining the ruling on cases for which the ShaIi'a has no textuai basis. AI-Ghazalï (d.

550/1111), a great Muslim theologian, philosopher and ~üfi as weil as a remarkable jurist,

made an important contribution to this methodological problem. His theory of munasaba

proposes a technique for making a ruling on the basis of an understanding and

interpretation of the meaning behind the Shafi'a. With this theory, a new case can be

decided through a rational analysis without direct support in the textual sources. This

theory is related to the legal doctrine of ma~IalJa according to which legal reasoning ought

to be mainly guided by considerations of public interest. AI-Ghazalï argues that the

absence of textual basis does not mean the absence of guidance and principles in the Shari'a

concerning undefined human interests. This theory rests on the theological premise that

God's rulings embody a meaning and purpose which can be perceived; such meaning,

arrived at through an inductive survey of the ShaIi'a rulings, is taken to indicate the ShaIi'a

customary orientation which is to be followed in understanding new cases. The theory is

thus neither independent reasoning nor justification for arbitrary decision, because it is the

Shari'il meaning which determines the ruling on new cases. While al-Ghazalï justifies the

extension of the ShaIi'a s meaning to new eventualities so that the law is not restricted by

the limited scope of the revelation, he disclaims any influence of the Mu'taziIïs. This thesis

analyses not only al-Ghazalï's theory of munasaba but also his many examples which serve

as a practiced guide to an understanding of the adaptability of lslamic law to social change.
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Ce mémoire de maîtrise explore un aspect du raisonnement de la Loi Islamique qui

détermine quel sera le jugement lorsque la Shurï'u n'a pas son fondement dans les textes. Al-

Ghazalï (d. 550/111), un grand théologien de l'Islam, un philosophe, un ~ufi et un juriste

remarquable, a fait des contributions importantes dans ce domaine. Sa propre théorie du

muniîsabu érige une technique afin d'établir la règle de base qui permet d'interpréter et découvrir

la signification derrière les principes de la Shurï'a. Avec une telle méthode, les nouvelles

situations légales peuvent être évaluées et analysées même s'il n'existe pas de références directes

aux textes écrits. Cette méthode est en quelque sorte reliée à la doctrine du mil.~JuJ.liI. Celle-ci

établie que les analogies faites dans les domaines du droit doivent être guidées par ['intérêt

public. Al-Ghazalï argumente que l'absence d'une base concrète dans les textes ne signitie pas

l'absence d'une pensée répondant aux intérêts humains et guidée par les principes établis dans la

Sharï'a. Cette méthode prend pour acquis un argument théologique qui dit que la Loi de Dieu

établie des principes et des buts qui sont discernables. Ces principes peuvent être déterminés

par une analyse inductive des lois de la Sharï'a, et peuvent indiquer la direction à suivre dans de

nouvelles situations. Cette méthode n'est donc pas ni un raisonnement indépendant ni une

justification pour prendre des décisions arbitraires, puisque c'est la Shurï'u qui détermine les

principes qui doivent être pr;s. Alors qu'al-Ghazâlf justifie qu'une telle élaboration de la Shurï'u

permet de répondre aux cas non-existants dans les textes, lui-même disait ne pas avoir été

influencé par les Mu'tazilïs. Ce mémoire analyse non seulement la théorie de la munasaba

établie par al-Ghazalï mais aussi les différents exemples qu'il a laissés en tant que guide

pratique. Le tout permettra une compréhension de l'accommodation de la Loi Islamique aux

• changements de la société.
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INTRODUCTION

A study of the history of Islamic law shows us that ijtihiTd (personal reasoning) has

been one of the most important elements in its development. From the early stages of the

development of Muslim jurisprudence, law has been shapen by a large scale usc of

individual reasoning in interpreting the revealed norms. This practke of reasoning is

primarily intended to Islamicize eventualities to which no explicit texts refer, and is justitïed

by a famous tradition (1}adIth) on the use of reasoning. According to this tradition, the

prophet is reported to have allowed his governors to rely on ijtilllTd by means of m'y

(personal reasoning) to adjudicate any new cases upon which explicit guidance l'rom the

Qur'lin and Sunna was not forthcoming. l This tradition does not clearly define a certain

structure of reasoning. The term ra'y in the early period could signify any sound

reasoning, whether or not it is clearly parallel to an explicit text.

A scrutiny of legal elements in early verses of the Qur'an indicates that in some

cases the law was intelligibly associated with the idea of human welfare. Without arguing

that there is an essential relationship between law and human welfare, it is to be noted that

this characteristic of revelation encouraged some jurists to consider human needs in some

of their rulings. The jurists maintained that the aim of the law was not merely the institution

of obedience, but that law was also implicitly the instrument of securing human weil'are.

Historically speaking, reasoning on the basis of promoting the public good or preventing

harm and difficuIty, even if this involved, in some cases, neglecting the immediate textuai

1 For the tradition, see Abü Dawüd al-Sijistani, Sunan Abü DiTwüd, English
Translation by A1)mad 1;lasan (Lahore: Ashraf Press, 1984), III, 1019. Sec also Muhammad
Hashim Kama1i, Princip/es of Is/amic Jurisprudence (Selangor: Pelanduk Publication,
1989), 56, 275.
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sources of law, was practiced by early Muslim jurists. They made sorne of their judgments

on the basis of customary social practices, necessity and ease, ail under the banner of ra'y.2

Opinions on a number of cases from different schools of law substantiate the

presumption that the practical reasoning of different jurists might lead to different

judgments on a given case. This is due to the fact that different jurists have various degrees

of experience and different principles in interprcting the norms, especially when they relate

to partkular conditions. The jurists, moreover, might change their legal opinions (fatawif)

as the external conditions underlying the rulings change. Al-Shafj'i's new legal opinions,

known as qilwl jadïd, which were dissimilar to his previous legal opinions, known as qawl

qiluïm, for example, show the possibility of giving different judgments on a case in

different places in view of local particularities. lt is in this regard that Schacht argued for a

connection between the variety of doctrines formulated by the founders of the schools and

the great geographical divisions which separated them.3 The use of reasoning obviously

involved individual discretion in any attempt to determine the applicability and implications

of the Qur'anic injunctions to a new situation. This is a thinking process which

consciously or unconsciously involves the aggregate components of the individual jurist's

experience as weil as the circumstantial reality, both of whieh are involved in interpreting

the texts (nil~\ç). The study of the theory of reasoning, involving varying patterns of

approach and purpose of legal affiliation, is therefore properly to be undertaken with

reference to individual jurists in their particular historieal settings.

2 For a consideration of social practices. see Muhammad Y. Faruqi. "Consideration of
'Url' in the Judgment of the Khulal'.I' al-Riishidün and the Early Fuqahii', "The American
Joumal of lslamic Social Sciences. 9: 4 (1992), 483-498.

3 Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford: The Clarendon
Press. 1950), 7: among those who argue that Islamic legal theory (u$ül al-fiqh) reflects the
needs and circumstances of changing times is Hallaq in his "The Primacy of the Qur'an in
SMliht's Legal Theory," /slamic Siudies Presented to Charles J. Adams, ed. Wael B. Hallaq
and Donald P. Little (Leiden: E.J. Brill, 1991), 70-71.
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Recent studies in Islamic law have encouraged scholars to investigate aspects of the

adaptability of the law. Beginning from the nineteenth century, when most of the Muslim

peoples came into intimate contact with the West which led to demands for reforms of the

law, the question of the adaptability of the law to social change has been raised even mon:

strongly. The fact that conditions of life change requires Jegislation which is guided by

considerations of social interest, and in line with the actual circumstances. Otherwise,

rulings will be inapplicable. Although the debate on whether or not Islamic law is

adaptable to social change continues, attempts to point out various aspects of legal doctrine

which demonstrate that Islamic law is changeable have never ceased. There exist

traditionalist Muslimjurists who have held that Islarnic law is immutable and therefore not

adaptable to social change. Their view is opposed by the majority of Muslim refonners

such as Mu~ammad cAbduh (d. 1905) and Rashïd Riçla (d. 1935), who emphasize the role

of ijtihlfd and believe that the law contains aspects of flexibility in practice and is adaptable

to social change. They argue that Islamic law provides the principles of human welfare,

and that the various aspects of human good and the principles of juristic justice are part of

the nature of Shafi'il. Hence the law accepts social change.4 The question of the

immutability of the law continues to be addressed by scholars. The significance of this

investigation lies in its contribution to an understanding of the principles of law, which in

tum would make il possible to Islarnicize CUITent social developments.

Among the most important established theories dealing with the relation between

Islamic law and public interest was that of ma$la/.la, literally meaning "interest".5 Al­

Juwaynï frequently used the term munlfsaba to refer to ma,~la/.la. The munlïsilbii term later

4 Their opinions on the principles of the adaptability of the law are bricny discusscd in
Malcolm H. Kerr, Islamic Refonn: The Political and Legm Theories of Mu/;Jammad 'Ahduh
and Rashld RiçtT (Cambridge: Cambridge University Press, 1966), 82, 103, 193-198.

5 The term ma$Ia/;Ja is ruso literruly translated into the words "bencfit, advan~lgc, good,
welfare, weil being, weal" by Rohi Baalbaki, AI-Mllwrid: QtTmüs 'Amhï - InklIzl (Bcirut:
Dar al·'llm lil-MaJayin. 1992), 1054.
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used by al-Ghazali in the sense of a theory of the causation (al-taclTl) of Islamic law;

through this theory, he reasoned on how to use ma$laoa for interpreting a given case on

which there is no textual basis. Historically speaking, considerations of public interests

(ma$laoa) were taken into account from the lime of the early development of the law, and

Mâlikï jurists were known to be its proponents. The Muslim reformers of Islamic law

advanced the principle of ma$laoa as the principle of adaptability. They used the theory on

various levels. Sorne used it only in a limited sense which was tied to the principles

existing in the binding textual sources. Others used it without any limitation, and even

went so far as to use il as agate to secularism. The latter, by using ma$laoa as a legal

doctrine, did not develop anything in the law itself except by adopting secular principles, to

the disregard of Islamic principles.

Among those who favored ma,çlaoa on a large scale were cAbduh and Riçla. In his

speech on the reform of law in Egypt and the Sudan, cAbduh declared the use of ma,çlaoa

as preferable to the literai application of the law.6 His use of ma$laoa, together with his

espousal of the concepts of natural law, serves as a principle for interpreting the law in

accommodating it to social change and developing public interest His successor Riçla, as

shown by Malcolm H. Kerr, considered ma$laoa as equal to the principles of naturallaw.

Ma,çluou is determined by reason on the basis of the interests of particular circumstances at

a certain time.? Facing the contradiction between the intelligible ma$laou and the textual

sources, RiçlIT would prioritize the former over the latter, implying that the textual sources

should be interpreted in ways that support considerations of mU$liJOu.8The thought ofthese

two scholars on mU$liJOu is not unprecedented. One of the medievallegal thinkers, Najm

6 Mu~ammad 'Abduh, Taqr!r: Fa{iïlat Muft! al-DiyŒr al-Mi~riyya fi l~IŒQ al-MaQiïkim
al-Shar'iyy.1. ed. Mu~ammad Rashjd Ri\lii (Cuira: Malbacal al-Manar. 1317/1900), 73.

7 Kerr, lslamic Reform, 187-208.

8 Mut.ammad Rashjd Ri\lii, ShubuMt al-N~iirŒ wa l;lujaj al-Is/;ïm (Cairo: Dar a1-Manar,
1367). 71·72.
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al-Dïn al-Tüfi (d. 1316), in fact, had introduced an even more radical view on nw~IIlQIl. He,

as cited by RiçHi, held IIlIl,çIIlQIl to be a rational method used to indicale what is suitable for

human welfare. His "liberal" view of IIlIl~luQll can be seen in his argument for preferring il

over the texts and using it to restrict the application of consensus (ijIllii"), in the name of

parti·;ularization (tllkh,çï~) and exegesis (bllyan), if the texts and the ijIlliï' were harmful to

human interests.9 The stretching theory of IIlIl~IIlQIl to such an extent raised strong

reactions, especially from conservative groups. Albert Hourani criticizes 'Abduh's mll.~lll!w

and that of other modemists for whom it functioned as a form of utilitarianism. Such an

interpretation of mll~IIlQIl, Hourani says, is not justified because according to traditional

thought IIlIl,çIIlQIl cannot be a substitute source but ratller merely a supplement to the

principle ofreasoning. 1O Their concept of IIlIl,çIIlQIl as a legal principle for accommodating

growing societies is thus disputable. The most important reason for the opponents'

objection to IIlIl,çluQll is the fear of arbitrariness in supporting human interests which might

result in the violation of divine law.

The dispute among the jurists on the extent to which human reason can be

employed is cornmon since the early development of Islamic legal theory. One can see that

a dispute between the proponents of Qlldïth (llhllll-Qlldïth), who tend to adhere strictly to

the textual sources of the Qur'iïn and Sunnll, and the rationalists (Ilhl al-rll'Y), who allowed

a rationalization of the texts, has existed from the earliest period. Their disagreement

concerned not only the use of human reason in general, but specifically the problematic

issue of the theory of IIlIl,çlaQIl as weil. The ahllll-ra'y, supported by most Ma:likï and

sorne l;Ianafi jurists, advanced the use of human reason very considerably. Malik b. Anas

(d. 1791795), the founder of the Miilikï school, recognized the principle of rna~laQIl

9 Ri(ia, Yusr al-Islam WII U~iil al-Tashri' al-'Amm (Caira: Malba'at Nab(iat Mi~r bi al­
FajjaIa, 1370/1956), 71.

10 Albert Hourani, Arabie Thought in the Liberal Age, 1798-1939 (Oxford: Oxford
University Press, 1962), 65.
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(although the term ma,çJaJ:w as a technical term is not used), and used it as a source of

guidance for his legal opinions (fatawli). His recognition that ma,çJa{Ja may have no

support in the sources, which is why il came to be known later as al-ma.~â1il,l al-mursala,

serves as a basis for understanding the limitations of Islamic law. This recognition

encouraged his followers to have a particular attitude towards the developing society. Il

encouraged them to continue developing the principles of the Shan'a in regard to social

change. They maintained the possibility of Islamic law adapting to evenrualities even if not

supported by a specifie textuai basis, provided that such adaptat.ions were similar to those

ma,ç/Ï/il,l which are textually established. 11 Sorne jurists form the l;Ianafi school also

developed the principle of adaptability to social change. Their strong endorsement of the

theory of istil,lsan (finding human good) enabled them to remove the rigidily of the law in

favor of human interest. This theory constitutes a further rationalization of the principle of

analogy (qiyas) which appreciates, although indirectly, public good. lstil,lsan, in addition,

prefers hidden analogy (qiyas khafi) in favor of appropriateness of the source: here it

represents the method of solving cases, on which there are conflicting indications in the

sources, on the basis of text (na~,ç) and consensus (ijma') or the principles of necessity

(çlariim).12 The implementation of the principles of consensus or common opinion (ra'y al­

aghlab) and public interest in regard to necessity enabled the jurist, to a certain degree, to

adapt Islamic law to social change. Both the theories of ma~lal,la and istil,lsiIn deal with

searching for what is good for human beings. Il is ma~lal,la, however, which has a more

direct bearing on the question of the adaptability of the law. Ma~laI,1a views social change

Il N. 1. Coulson. A History of Ishunic Law (Edinburgh: Edinburgh University Press,
1964/1991). 144.

12 On iscipSlil/. see che following two ;mportant works: Mu!lammad b. A!lmad Abü
Sahl al-Sarakhsi. U$ü} ai-Samkhsi. ed. Abü al-Wafa al-Afghani (Cairo: Malabi' Dar al­
Kiliib al-'Arabi. 1373/1904), Il, 199-207; and al-Bazdawi's work Kanz aI-Wu$üI ih,
M:I'ritilt 'II-U$üI. See also the commentary on the latter by 'Abd al-'Aziz al-Bukhari (d.
730/1329): Kashf ai-Asrar 'al" A$I al-Imam Fakhr ai-isiiim 'Ali ai-Bazdawi (Bdrut: Dar al­
Kiliib al-'Arabi, 1394/1974), IV, 1123-1134. AI-Bazdawi's work printed on the margin of
al-Bukhari's commentary. Both al-Sarakhsï (d. 483/1090) and al-Bazdawi (d. 482/1082)
were l;Ianafis and among the proponents of istipsal/.
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and welfare as a source for determining a new ruling, rather than being tied, as is isti!,JsiTn,

by principles such as consensus or necessity.

As a principle of reasoning ma~la!,Ja is fundamentally opposed to the ideas of those

jurists who adhere only to the textual sources and deny the idea of the adaptability of

Islamic law (ahl al-!,Jadïth). Their attitude is govemed by thé fear of the Islamic tradition

being violated by human reason (ra 'y). They did realize the limitations of the literai

provisions of the Sharï'a, because, in fact, they also seek a method to Islamicize

developments on which there are no textual indications in the sources. They extended the

legal provisions to changing situations by means of qiyp.s whose validity they accepted.

But their use of qiyiTs remained restricted and thus differed from that of the rationalists (ahl

al-ra'y). For fear of further rationalization of qiyiTs, they limited its use by textual evidence.

The cause ('illa) of qiylis, representing the most important clement in analogy should, they

said, be textually indicated in the binding sources (the Qur'iTn, Sunna and the consensus of

the early generations). Therefore, they invalidated even isti!,JsiÏ1l because this theory prefers

the implicit cause over the revealed one. The jurists of this group opposed a causal

understanding of the law as God's actions and commands. There could not be rulings

having any cause and motive; and they therefore considered it wrong to seek any cause for

God's provisions. Their principlè of qiyas was a corrective method to other theories in

which ra'y occupied a large part. AI-Shafi'i (d. 204/820) and Ibn l;Iazm (d. 456/1065)

were among this group. They rejected any reasoning which lacked a basis in (a,çl) or

indications from (dalaJa) the sources.'3 Consequently, although their works do not directly

mention the ma§la!,Ja term, they presumable accept only that ma,çla!,Ja which has a specifie

textual basis in the sources. They believed ma.~la!,Ja to be an element inclusively

13 See Mul)ammad b. Idris al-Shafi'ï, AI-Risiila, ed. Al)mad Mul)ammad Shakr (Cairo:
Mu~tafii al-Babi al-l;Ialabi wa Auladuh, 1358/1940), 504-507; see also Mul)ammad 'AH b.
Al)mad b. l;Iazm AI-Illkiim fi U$ül al-Allkiim (Cairo: Matba'a! al-Imam, n.d.), IV, 772-8,
1130.
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incorporated into the Sharï'a, and thus they maintained that ma,çla!.Ja is what the Sharï'a

commands, and is never to be a new source of the law.

From the foregoing, it can be clear that reasoning on the basis of ma$la!.Ja is

accepted variably by jurist~ in regard to its relation to the sources of the law. Some jurists

put ma,çla!.Ja in the position of an "independent source," and therefore as not necessarily

comprised of, or in conformity with, the fundamental sources. Other jurists consider,

however, that ma$lu!.Ju, like other methods of reasoning, should have its basis in the

revealed texts. The first group of jurists deals with any new cases on the basis of the

consideration of mu~la!.Ju mursala, while the second group tends to reject such ma$la!.Ja

because it is considered as something outside the SharÏ'a. These two different views on

mil,çla!.Ja, which went along with the development of legal theory, could be confusing. It

was after al-Juwaynï (d. 478/1047) analyzed the problem of ma,çla!.Ja in his AI-Burhan,

using it interchangeably with the term munasib or munasabu (relevancy) as a cause ('illa)

of '1iyas, that a clearer formulation was achieved. He divided ma,çla!.Ja on the basis of its

relation to the principles on which the Sharï'a is revealed (al-u,çül al-Shar'iyya) into five

categories, which include indispensable matters, necessities and benefits of peoples' life.

Any new public interests which were considered similar to one of these five categories was

to he adapted to Islamic law.I4

Al-Juwaynï's student al-Ghazali (d. 550/1111) later developed further the former's

innovative approach to the adaptability of the law. Of al-Ghazalï's several treatises on

lslamic legal theory (u$ül al-fiqh), Shifli' al-Ghalïl makes a significant contribution to

reasoning on the basis of peoples' interests (ma,çla!.Ja), a problem to which al-Ghazalï

14 AI-Imam al-l:Imamayn AI-Juwayni, AI-Burhiln fi U$aI al-Fiqh. ed. 'Abd al-'A~im
al-Dib (Cairo: Dar al-An~1Ir. 1400/1980). II, 901-945.
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dedicates around 120 out of 600 pages. 15 Al-Ghazali adhered to the theory of qiy:ïs and

simultaneously strongly appreciated the principles of nw,çla{w. Using his teacher's term

"munlisaba," he attempts to develop a legitimate means whereby to anticipate given cases on

which there is no textual evidence in the sources. Through mumïsaba he made a further

investigation of ma,çla{1a. In his theory of mUlllisaba, al-Ghazali points to nw~/a{1a (public

interests) which stands in line with the meanings of Shurî'u (ma "iÏlli u/-Slwr'). He

introduces criteria according to which he differentiates acceptable and unacceptable

mu,çlu{1u. His original and distinctive theory of mUIliïsubu, subsumed under the subject of

causation (tu'lï1), is proposed as a method for identifying the objective cause for which

neither the immediate texts (IlU~~) nor consensus (ijmli'J provide indications. MUIliï.~aba

constitutes a method of extending Islamic law ta new cases having no textual basis (u~üI,

pl. of u,çl). His mUlllisuba thus provides a principle in term of which Islamic law can

accommodate itself in a developing society. Significantly, al-Ghazali's mumïsuba is based

on the analysis of reason (al-ml?fi ul-'uqlî) ta which he introduces the method of reasoning

called "mujlida1u" or dialectics.

AI-Ghazali's munlisaba is a complex concept. It constitutes a combination of an

understanding of mu~lu{1u and mu'linï ul-Shar' in their function as the 'j1Ja (cause) for

qiylis. His concept of munlisuba constitutes an important acknowledgment of human

reason, guided by the spirit of Shafi'u, as the basis of an interpretation of the law in

accommodating new cases which have no textual basis. He insists that the theory is secure

from the influence of the rationalist Mu'tazilïs from whom he identifies himself to be

15The complete title of this w,ork is Shifij' al-Ohalil fi Bay;ïn III-Shllb;lh wllI-Mukilil
WII MlIs;ï/ik al·Ta'lil, ed. J:Iamd a1-Kabjsj (Baghdad: Malba'at al-1rshad, 1390/1971). His
other important works on the subject are: al-Mankhül min Ta'Iïq:ïI III·U~ül, cd. M. J:I'L,an
HHü (Damascus: Dar a1-Fikr. 1400/1980), composcd bcfore Shif:P :11-0hIlIïI, and AI­
Musta~fij min 'llm III-U~ül, ed. Mu~lara Mu1)arnmad (Cairo: al·Maktaha al-Tijariyya, 1937),
written after Shifij' al-OhIlIïI. Furthermore, it is said that he also wrote another important
book on the same subject, Tahdhib al-U~ül; which is lost. For further information, sec J:Iamd
al-Kabjsj, "Muqllddimat 111- Ta1,lqIq," in Shi{;ï' al-Ohalil, 23-24. AI·Kabjsï says that this
work was composed after Shifij' al-Ohalil and bcfore the AI-Mustll~f:ï. The work, therdure,
would have been the most comprehensive of his legal trcalises.
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excluded. Compared to that of al-Tufi and Riçla, al-Ghazalï's approach to the adaptability of

law may be preferred by some Muslim scholars because it is devoid of !iberal and secular

tendem:ies. His notion of the meaning behind the law plays an important role in guarding

his reasoning from the inroads of secularism. Given its interest, al-Ghazali's theory of

muniisaba deserves careful study.

Several scholars have remarked on al-Ghazalï's principle of the relationship between

Islamic law and society, and his influential concept of ma,çlal,Ja and muniïsaba. According

to Rudi Paret, al-Ghazali's is an authoritative exposition of to which subsequent writers

have very !iule to add. 16 Kerr mentions al-Ghazali as being among the chief classical

jurists, besides al-Tufi and Ibn Taymiyya (d. 1328), from whom the modernists have taken

the notion of ma,çlal,Ja as the basis for dynamism and humanism in Islamic law.l7 Wael B.

Hallaq's brief investigation into the methodology of Islamic law and its connection with

circumstantial elements also helpsus to understand the significance of al-Ghaza:JI's theories

of muniisaba and ma,çla1}a. He indicates that his theories show the possibility of

originality. They strongly employ human reason but ultimately arrive at the legal norrns of

the Shari'll.IS AJ:tmad al-Raysunï, for his part, has studied the influence of al-Ghazali on

later scholars of Islamic legal theory (u.5üliyyün). He argues that al-Ghazalï's theories

influenced the works of severallater scholars. Fakhr al-Din al-Razï's important work (d.

6(6) AI-Ma1}~ül, for instance, relies heavily on al-Ghazali's Al-Musta$fiï, a work he

camposed after Shifiï' al-Ghalïl. In AI-Ma1}$ül, al-Riïzï adopts al-Ghaziïlï's distinct

classification of ma,çla1}a into essential needs (çfarüriït or ma$la1}a çfarüriyya), necessities

(1}iijiit or ma$la1}a 1}iijiyya) and benefits (ta1}siniït or ma$la1}a tll1}siniyya), etc. Sayf aI-Din

16 Rudi Pareto "Isti~sün and Isti~lü~;' Eneyclopedia of Islam, New Edition, (Leiden: E.
J. Brill. 1975). 257.

17Kerr. lslamie Refonn, 55-56.

'S
1 Wael B. Hallaq, "U$ül al-Fiqh: Beyond Tradition," Journal of lslamie Studies 3: 2

(1992). 179. IS9.
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al-Amidï (d. 631) also takes over the classification of ma\~l,~a though with innovations of

his own. AI-Ghazalï's theory is also to be seen in the works of such other writers as Ibn al-

I;Iajib (d. 646), al-Bayc;lawï (d. 685), Ibn al-Subkï (d. 771), al-lsnawï (d. 772) and al­

Shatibï (d. 790).19

Although those scholars and others have taken account of al-Ghazalï's theory of the

extension of the law to new cases which have no textual basis, a comprehensive analysis of

it has not yet been attempted. As indicated by Hallaq, the above mentioned methodology of

al-Ghazali is among promising areas of research.20 This thesis will therefore altempt to

investigate of al-Ghazalï's theory of munifsaba. An exploration of the theoretical and

epistemological aspects of this theory seems to be significant for understanding his

particular legal principles regarding the adaptability of lslamic law. The thesis discusses

and analyzes al-Ghazalï's concept of munifsaba as a legal doctrine which has the potential

to enable jurists to deal with new eventualities, even if there exist no textual original bases

for them in the main sources (the Qur'ifn, the Sunna and the consensus of the early

generation). The term "adaptability" will be used to denote the ability of the law to

accommodate CUITent reality and, to the degree possible, to soften the rigidity of it~ textual

formalism in adapting to any changing situation.

Sorne major themes of the following discussion include: 1. Views on the theories

of the adaptability of Islamic law to new cases according to al-Ghazalï's predecessors, and

al-Ghazalï's own theory of the principle of the extension of the law to new cases on which

there is no textual basis in the sources. 2. AI-Ghazalï's theory of munifsaba, which will be

discussed along with an analysis of al-Ghazalï's theory of the meaning of law (ma 'nif al-

Shar') in its relation to the determination of the rational cause, as weil as ils potentiality to

19 Al)mad al-Raysüni, Na.ariyyllt al-MaqtÏ$Îd 'ind tl1-1mtTm al-SMribj (Ribal: Dar al­
Aman, 1991), 37-48.

20 Hallaq, "U$aJ al-Fiqh," 188.
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adaptthe law to eventualities. Each of these themes will comprise a chapter of this thesis.

The thesis is divided into IWo chapters, the [lfSt of which, entitled "The Early Development

of Islamic Legal Theory and al-Ghazalï's Legal Doctrine of Public Interest," deals with

general principles of [stamic legal theory in relation to a changing society, as articulated by

the predecessors of al-Ghazali and the situation up to the lime of al-Ghazali. The second

chapter, entitled "Muniisaba in al-GhazaIi's Legal Reasoning on the Adaptability of Islamic

Law," constitutes the most important section and will provide an analysis of al-Ghazall's

theory of muniisaba. ln this section, the analysis of his peculiar theory of the application of

ma~Ja/.Ja, subsumed under his theory of muniisaba, will be undertaken in the context of the

theories of adaptability of the law to undefined public interests.
\,
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CHAPTER 1

THE EARLY DEVELOPMENT OF ISLAMIC LEGAL THBORY AND

AL-GHAZALI's LEGAL DOCTRINE OF PUBLIC INTEREST

A. Considerations of Public Interest (Ma~laQa) in the Legal Thought of al­

Ghaziili's Predecessors

A study of al-GhaziïlI's theory of muniïsabu necessitates a discussion of the

extension of Sharï'a values ta new cases on which there is no explicit text (UJ-lli1~~). As

we shall see later, al-GhaziïlI's theory is, in fact, a continuation and extension of the existing

discussion on the principle of public interest, known later as reasoning on the basis of

mU$la1}a. By muniïsaba, he means an understanding of the availability of aspe<.:ts of

ma$la1}a inferred in the ruling which is relevant as its cause. Ma,çla1}a itself is understood

as the maintenance of meanings (ma'iïni), aims (maqiï$id), and principles (u~tl1) of the

Sharï'a which serve human welfare. His muniïsubu and mU$la1}a are, therefore,

interrelated theories which deal with an understanding of the relationship between the

meaning behind the law and aspects of human interest Reasoning by mUlliïsaba, like other

similar principles of the extension of the law ta accommodate the new <.:ases. is introduœd

by the jurists in awareness of the necessity ta develop legal theory through whi<.:h the <.:ases

having no textuai basis can be lslamicized. It would be useful ta briefly review the

historical development of the theory of ma$la1}a and the views of earlier jurists in arder ta

be able ta view the context and significance of al-Ghazalï's theory of muniïsaba. Muniïsabu,

in the context of the adaptability of the Sharï'a ta realities which have no textuai basis, is,

in fact, a term with a long history.

Etymologically, the ward ma$la1}a is a noun derived from the Arabic root SoL-If.

meaning a thing or a persan becoming good or upright. It aIso means benefit or interest. an
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occasion or a goal which is good.21 Several derivative words of the root ,çalul:w are

mentioned in the Qur'lin, but the word ma~la1;Ja itself is never used. We find an active

participle, ~iili1;J, for instance, which occurs in the verse, "They believe in God and the last

day, they enjoin what is right and forbid what is wrong, and they hasten (in emulation) in

(ail) good works, they are in the ranks of the righteous (~ali1;Jïn)."22 The term ma~la1;Ja or

mll,çlT1i1;J (pl. of mll~lll1;Ja) is used by Muslim jurists in the words, "ma yata 'allaq min al­

lI1;Jktïm bi ma,çiï/i1;J 1I1-khlllq (rulings dealing with the peoples' interests), " or the words,

"hiidhihï mll,çlll1;JlI 'lIlli wlIjh klldhii (this is a benefit with regard to ... ). "23 The jurists used

it as a synonym with isti,çlii1;J, which usually refers to a consideration of aspects of human

welfare.

Technically, the term mll~la1;JlI is understood as maintenance of the meaning or

principles of the Shllrï'lI: to secure a benefit or prevent a harm to the people. When the

expression al-ma$lll1;Ja 1I1-murslIla is used, it refers to undefined public interest, provided

that there is no indication from the textuaI authority of the SharÏ'a as to its validity or

otherwise.24 The collection of the scattered Qur'anie verses by the companions to make a

canonical text is usually considered to be an instance of ma,çlll1;Ja. They compiled them into

a single volume and destroyed the variant versions of the texts. This was a decision for

which no authority was found either in the revelation itself or in the prophetie Sunnll, but

which was legally accepted.25 To take another example, Malikï jurists acknowledge the

21 J. Milton Cowan (ed.), A dietionary of Modern Written Arabie (Arabie-English)
(Wiesbaden: Olto Harrassowitz. 1979), 609-610.

22 See A. Yusof Ali. The Holy Qur'an: Text, Translation and Commentary (Maryland:
Amana Corp.. 1983). (3: 114), 152.

23 AI-Ghazali. Shifip 1I1-Ghalfl, 203, 217.

24 Kamlùi. Principles. 338.

25 Mu~ammad BallITji, Manhaj 'Umar Ibn al-Khalliib fi al-Tashri' (Cairo: Dar al-Fikr
al-cAmbi. 1390/1970). 3621-7.
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validity of bay' al-mu'ata, meaning a transaction without offer and acceptance (ijiib wu

qabül) but merely by giving goods and payment. Under!ying this decision is the

consideration of ma~la/.Ja (human interest), by maintaining existing social custom to secure

the interests of the people.26

Ma.Jla/.Ja consists in arguing that "human welfare" is good and what is good is

"lawful". Al-Bütï maintained that ma\çlaIJa refers to anything having utility or benetit (IlUr')

for the people.27 According to Paret, isti\ç}iih is consideration of human welfare in the

widest sense. He interprets ma\ç}a/.Ja as a theory which works parullel with the theory of

isti/.Jsiill. He considers the latter as a broad and indefinite concept of finding the good,

while the fonner is more limited and more defined in content. Ma~}a/.Ja, directly working

on the principle of human interest, Paret says, carries greater conviction in legal decisions

and may be more firmly established than the empty criterion of isti/.Jsall. Moreover, he

observes, the validity of isti\~}iil,l is considered to derive directly from the Qur'iïll, SUllnu

and ijma'. Compared to isti/.Jsiin, the validity of isti\ç}a/.J is considered to go beyond the

validity of qiyas, in which isti/.Jsiïn is subsumed, and unlike isti/.Jsall, isti~}ii/.J is not strongly

disputed.28 In contrast to Paret, Kerr says that ma~}a/.Ja is identical to utilitarian

26 According to sorne Shafi'i and :.(:ahiri as weil as Shi'i jurists, the transaction is
invalid because there exist no words of proposaI lmd accepmnce (aJ·ïjlïh wa aJ-qahü1); sorne
other jurists from the l;Ianafi and l;Ianbali schools view that lhe transaction will he valid
only if the exact price is known. For the Maliki school it is not required to know even the
price, but it is enough that their mu tuai giving shows their acceptance. Sec A~mad al·
Raysüni, Na.ariyya, 80-81.

27 M. S. R. al-Büli, J;Jawiihii aJ-Ma$JaQa fi aJ-Sharï'a aJ-IsJlïmiyya (Beirul; Mu'assasat
al·Risala, 1977), 23.

28 Paret, "Isti~san and Isti~Ift~," 256. The term "istiQslïn" is subject to controversy. AI­
Shafi'i interpreted istiQsiill as not more lhan a jurisl's individual opinion which is based on
"convenience" (taJadhdhudh) or "something which occors to one's imagination" (mlï khaillrtl
'ahï auhiimihim). IstiQsiin is considered to have no foundation in the aeceptahle legal
sources. AI-Shafi'i's Interpretation led him to presume its arbitrariness and to reject il. To
defend istiQsiin from such objections, jurisls who were proponents of istiQsiin, lUllong them
al-Sarakhsi (d. 483/1090) and al-Bazdawi (d. 482/1082), argued that istiQsiin is nOl a
departure from the fundamental sources. They suggested that, for sorne cases, istiQslïn is a
kind of reasoning whieh takes a hidden but a proper and stronger evidence (qiyiis khllfÏ)
over an immediate but weak evidence (qiyiis jali). In sorne other cases, it a1so Clm he a kind
of reasoning which departs from reasoning by analogy (qiyiis) in favor of other lextual
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jurisprudence.29 Muhammad Y. Faruqi's observations on 'urf (custom) led him to argue

that considerations of ma,~/a1Ja make for the adaptation of Islamic law to custom ('url) and

tradition ('[[da), for they represent people's interest.30

ln the light of its various Interpretations, ma,~ifli1J are considered to be a proper

ground for adjudicating particular cases, especially in the absence of explicit indication from

the text (Ila~,~). When aspects of a ma~/a1Ja are identified and the Illujtahid does not find

indications from a revealed text on a case, he should act to make his decision in the interest

of human welfare (ma,~/a1Ja). The use of llla,~/a1Ja as a means to accommodate every

eventuality implies the belief that the principles of Islamic legislation should be adaptable to

change and not restricted by the limited scope of the revelation. This belief brought about

the acceptance of the principle that Islamic law can accommodate itself to any new values

which may further human welfare. The proponents of llla,~/a1Ja maintained that whatever is

known to produce the grealest utility for the people is considered as good and on this basis

particular rulings are to be made. Social interest or public good, representing the needs of

most people, finds its authority to shape a ruling in term of the norm that the interest of

most people takes precedence over that of the few. This norm will also be a guide to decide

a given case which relates to two probable but conflicting interests. In such a situation,

whatever ensures the wider or stronger benefit for the people is given preference. This

nonn may also lead to the consequence that an individual benefit or interest is neglected to

secure another interest which benefits a number of people)\

sources. or common opinIOn (ghfilib ,li-ra'Y. 'fida or ijlllfi'), or public necessity «iariJra). lt is
in being guided by common opinion and public interest that isti!JsiIn is closely related to
the theory of ma~lll!Jll. See al-Shafi'i, "Biib Ibliil 'II-Isti!Jsfin" in Kit"b Ill-Umm, VII. cd.
Mul.ullnmad Zuhri al-Najjar (Cairo: Maktabat a\-Kulliyyut a\-Azhariyya, n.d), 209- 300; sec
also AI-Sarakhsi. U~iJI IlI-S'lnikhsi, V. Il, 200-20\ and a1-Bukhrtri, Kashf aI-Asn,r, IV,
1123-1134.

29 Kerr. IslU/nie Refonn. 76.

30 Faruqi. "Consideration of 'Urf," 491.

31 On the nonns of 1lI.1~Ia!Ja. sec a1-Raysüni. Na?ariyya, 267.
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Making a ruling in consideration of mu\~/u~u is a consequence of an llnderstanding

of the meaning behind the ShurÏ'<I. Fundamentally, the theory of IIJU~/u~u pertains ta a

discussion of whether or not the meaning of ShurÏ'u is intelligibly deduced, ami whether or

not the ShilTÏ'u recognizes the principle of causality. That the princip les on which the

ShilTÏ'u is established are understandable through human reason, and that the principles are

not restricted by revelation. are Iwo premises which should be aecepted in advanee.

Otherwise the legal theory of IIJU$Ia~u must be rejected. In fact, several ancient Mllslim

scholars have discussed those fundamental questions. AI-Tirmidhï of the thint hiiri

century, for instance, had recognized that there was meaning behind the prescriptions of the

ShilTÏ'u and that this meaning was ta be grasped through human reason. His opinion is

c1early reflected in the title of his work AI-$u1<ït wu MuqiT~iduhiT, in which he explained the

benefits of praying in general and of specifie acts of praying. His other works, A/-lfu.ü Wil

Asrlïruh; AI-'llm; 'llal m-ShilTÏ'a; and A/-'l1<11 u/-'Ubüdiyyu, are also evidenee of his

acknowledgment of the intelligible meaning behind the law.32 Another scholar, al-Qaçli

Abu Bakr ibn al-Tayyib al-Baqillanï (d. 403), was an authority on legal theory and

eontributed much through his works, AI-A~ki[m wul-'"i/ul and KitiTb ul-BuyiTll 'Ull FunT'içI

U/-DÏll wu ShilTIPi' m-lshTm. ta the discussion on the cause ('illu) of the law." Further, al­

Juwaynï, who was greatly indebted ta al-Baqillanï. clearly deseribed the rational aims of

legislation (maqiT$id a/-ShilTÏ'u). His monumental work A/-BurhiTlI disL:ussed principles on

the basis of which the ShilTÏ'u L:onforms with human welfare and their possible adaptation

ta new values. Ta al-Juwaynï's innovative discussion, his student al-Ghazali made further

and original contribution. Arguing that the intent of the ShurÏ'<I is ta seL:ure human interests

and is discemible by human reason, he clarified further the relationship between the ShitrÏ'u

and the developing human interests. These sL:holars thus established that it is through an

32 For further infonnation onal-Tinnidhi's works, see al-Raysiin;. Nil:{ilriYYiI, 26-2X.

33 Al-Raysiin;, Napuiyya, 30-32.
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understanding of the meaning behind the Sharï'a that the aims of the law are intelligibly

known and on that basis, any new values and interests are accommodated.

The belief of these jurists that the Sharï'a recognizes considerations of human

interest does not seem to be derived from a single conclusive statement in the textual

sources. It is rather grasped from their inductive survey of several rulings of the Shari'a.

To validate their observation that the ruling of the Shari'a safeguard human interest, sorne

proponents of the theory of ma,~lilOa invoked textual evidence from the Qur'iin and Sunna.

Citing the Qur'anic verse which describes the purpose of prophethood, "We have not sent

you but as a mercy for ail creatures (wa ma arsalniIk illa ra~mat lil-'lilamïn)," they argued

that the Sharï'a 's concern to promote human interests is regulated by the text (na.55). From

the same verse they deduced that the provisions of the Sharï'a as a whole should promote

human benefits, otherwise this explicit revelation would be contradicted.34 Sorne used the

prophetie tradition, "Harm is neither inflicted nor tolerated in Islam (la çJarara wa la

çJirar),"35 and argued that this tradition encompasses the essence of the principle of ma5lilOa

in ils broader implementation. The l:Ianbalï jurist, al-Tüfi, maintained that this tradition is a

decisive na,~,~ on ma,~lilOa. In his treatise entitled Al-Maiiiili~ al-Mursala, in which is

mainly a commentary on this tradition, he argued that this tradition is the most important

principle of the Shari'a and is preferable to ail other considerations. He asserted that in

transactions and temporal affairs (aNciIm al-mu'iImalat wa al-siyasat al-dunyawiyya), the

textual proofs and existing indications in the Shari'a are to be applied only if they conform

to the ma5la~a of the people; otherwise the ma,~lilOa should take precedence over them. To

c!:!rify the relationship the general textual proofs and the specifie tradition "la çJarara wa la

çJirdr," he suggested that the preference given to the tradition is in the nature of specification

34 Sec Ali. The HoIr Qur:U1, (21: 107). 197.

35 Mu~ammad b. Yazid b. Mlijah a1-Qazwini. Sunan Ibn Miijah (Istanbul: Cagri
Yayinlari. 1401/t981). II. 785.
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(takh,çi,ç) and explanation (bayiin) of the sources generally.36 Other traditions, "The prophet

chose the easier of the two alternatives so long as it did not amount to a sin," and "Muslims

are bound by their stipulations unless it be a condition which tums a /.Jariim (prohibition)

into /.JaliiI (lawful) or a /.JaliiI into a /.Ja riÏm ," are much used to justify the theory of

ma.~Ia/.Ja.37 Furthermore, another tradition, "God loves to see that His concessions

(rukha$) are observed in the same way that His strict laws ('aZ<T'im) are obeyed," is also

cited.38 From this tradition, they understood that it is not necessary to always enforce the

strict rulings because the Muslims are allowed to avail themselves of the flexibility and

concessions given by the lawgiver. Ali these traditions are considered by proponents of

ma$Ia/.Ja to grant Muslims the freedom to pursue their public interests as long as this does

not result in a violation of the explicit commands and prohibitions of the Shari'-a.

As regard the origins of the theory of ma,çla/.Ja, sorne authorities maintain that Mülik

(d. 179n94) was the first to use it.39 This view has sorne basis in that Malik's legal

opinions did lay considerable stress upon considerations of ma.~JaQa (though he did not use

the term itself). For example, he deemed it permissible to sell fresh fruit before the time of

ripening. This opinion was against the established rule that fresh fruit cannot be sold, but

Malik based his own view on consideration of public interest. It is also reported that Mülik

validated the payment of blood money in whatever was the principal medium of ex<;hange

amount of the people. In the time of the Prophet and Abu Bakr, blood money was paid

36 Mu~!afa Zayd, A/-Ma$/aQa fi lI/·TlIshri' a/-/s/Œml WlI NlIjm :II-Din a/-Flfi (Cair,,:
Dar al-Filer al-'Arabi. 1384/1964), 238-240.

37 "Innahü mir khayyara bayn ummyn jl/tI ikhuïr :lysamhumi'i mii /:UlJ yakulJ ilhmü," Abü
Dawud, Sunan, III. 1020; "A/·muslimün 'alii shurü/ihim 'iIIŒ sh:If/:w aQall:. QarŒl1lŒ aw
Qarrama Qa/ii/li," Abu al·l:Iusayn b. al-l:Iajjaj al-Nishaburi al-Muslim, Mukhla$ar $a('/('
Muslim. ed. Mul)ammad N. al· Albani (BeirUl: al-Maktab al-Islami. 1402/1982). 1546. as
quoted by Kamali in his Princip/es, 340-342.

38 Kamali. Princip/es. 341.

39 Pareto "Istil)san and Isti~IaI):' 257.
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only by camels, but Malik allowed payment in currency. He argued payment by camels is

for those who are in the rural areas, where wealth is not held in currency. Urban people,

who are used to monetary exchange, were to be fined in term of their main currency.40 He

funher differentiated the people who used gold and those who used silver. The Syrians

and Egyptians, who used goId in their commercial transactions, were asked to pay about a

thousand gold coins (dinar), while the Iraqis, whose main currency was silver coins, were

asked to pay about twelve thousand silver coins (dirham).41 These opinions were preferred

to accommodate peoples' interest, rather than to maintain the established practice of textual

proofs, which were in accordance to the interests of particular circumstances.

Furthermore, Malik is reported to have decided on matters of transaction (buyii') on

the basis of their meaning (maq,çüd) in the sense of their conformity with the aims of the

Shuri'a, rather than of their explicit words (al-lai? al-?iihinj. For this reasoning, he denied

the permissibility of selling grapes which were used for making intoxicating drink. He also

prohibited selling weapons to the ene11Ùes of the Muslims, or selling land for the building

of churches. These prohibited transactions are seen by him as to potentially harmful to the

people. On considerations of securing human benefits (ma$la1.Ja), therefore, they are

banned. Dealing with the question of marriage, Malik prohibited the marriage of a young

daughter before she could have sexual intercourse (al-wa!'), given that this would lead to

her harm. Malik also disapproved of marriage to a sick person who is on his death bed,

reasoning that this marriage can be used for material purposes (inheritance) and thus leads

to neglect of the Sharï'a's aims regarding marriage, he prohibited it,42 We can see here that

Miilik used the principle of the intent behind the rulings both to argue for the adaptability of

40 Pareto "Isti~san and Isti~Ia~," 256.

41 Malik b. Anas, Al·Muwal1a' (Cairo: MU~lara al·Babi aI·l;lalabi, 1370/1951), II.
181.

420n the prohibited transactions and several others of Mlilik's legal opinions in
accordance with consideration of human interesl, sec al-Raysüni, Na?aTiyya, 76·79.
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the law and ta prevent possible harrn ta the people. The fact that Miilik himself did not use

the term ma$la1Ja, did not hinder later observers to associate the emergence of the theory of

ma,çla1Ja with Malik.

Considerations similar to ma,çla~a had, in fact, already existed in the time of the

Companions. Observing the development of Islamic law in its earliest period of Islamic

history, we find the establishment of the prison, issuance of currency, and the imposition of

tax on agriculturalland in the conquered terri tories. Although these cases have no textual

grounds in the Shari'a, they were legislated by the Companions because they were believed

to ensure human welfare. 43 Considerations of ma,çla~a, as Faruqi suggests, can represent

an adaptation of Islamic law to the existing 'urf(custom) and 'ada (tradition), because

maintaining customary practice secures peoples' interests in their daily life. The

companions are reported to have adapted the existing system of measures; they continued to

maintain that grain, viz. wheat and barley and other similar things are measured by capacity

(kaylï), while gold and silver are to be measured by weight (wazni).44 The accommodation

of Islamc law toward existing tradition, in case of hiring (ijiira), including renting homes,

land, and animais, or hiring skilled people like guides, was popular in the time of 'Umar.

The aJ-Khulafii' aJ-Rashidun even maintained the tradition of lighting the fire at Muzdalifa.

This is a ceremonial custom in the time of pilgrimage which is used to direct the pilgrims

from CArafa to Muzdalifa. This ceremonial custom is legally not important in itself.

However, it is to be continued for its usefulness to the people and because it does not

violate the Sharï'a.45

43 'Abd. Wahhab a1-KhaBar, 'Ilm U~ûJ uJ-Fiqh (Kuwait: Dar al-Qalam, 1398/197H), 84.

44 Faruqi, "Consideration of 'Urf." 497, 482.

45 Al-'Askari, Kiliib uJ-Awli'iJ (Madina: n.p.. 1386/1966), 28. A~mad b. 'Ali al­
Qalqasbandi, SubQ uJ-A'sbii fi $inli'al aJ-'Insbii' (Cairo: al-Muassasa al·Mi~riyya al­
'Amma, 1383/1962), J, 409; as quoted in Faruqi, "Consideration of 'Urf," 487-8.
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Among the companions, it was 'Umar who made the most frequent use of

considerations of human welfare. He is reported even to have adopted foreign customs.

When the merchants of Manbij came to sell their wares in Muslim lands and asked

permission from 'Umar promising taxes in return, 'Umar consulted the Companions,

especially to Abü Müsa al-Ash'arï; who latter informed him that this practice was found in

other lands and 'Umar accepted this proposaI. Although there is no explicit indication on

such tax in the Qur'lfn or Sunna, he permitted the merchants to market their merchandise

and appointed Ziyad b. J:Iuçlayr al-Asadï to collp.ct the tax in Iraq and Syria.46 Furthermore,

'Umar's adaptation to social realities meant that he was prepared to introduce changes from

time to time or according to the needs of different peoples. For example, observing the

different conditions of people in the rural and urban areas, 'Umar promulgated the payment

of blood money in terms of the real wealth of different people: one hundred camels for

thcse whose wealth was in camels (ahl al-ibiI), ten thousand dirhams for those who used

silver as medium of exchange (ahl al-waraq), one thousand dinars for those whose wealth

was mainly in goId (ahl al-dhahab), two thousand one-year-old sheep for those who had

their wealth mainly in sheep (ahl al-sM'), two hundred cows for those whose main wealth

was in cows (ahl al-baqar) , and two hundred dresses for those whose wealth was in

clothing (ahl al-1,Iulla}.47 After he established the diwan system and salaried the people

from the treasury (bayt al-mal), he limited the alternative means of paying blood-money

only to dirhams, din;ïrs and camels, for these three items now became the main wealth of

the people.48

46 Ya'qüh h. Ihrahim Ahü Yüsuf, Ki/ab aJ-Kharaj (Cairo: al-Maktaha al-Salafiyya,
1~76). 145-146.

47 Al-Shaybani. AJ-A$J (Hyderabad: Da'irat al-Ma'firif al-'Usthmaniyya, 1386/1966),
IV, 451-452. Sec also in Abü Dawüd, Sunan (l:Iims: M. 'Ali al-Sayyid, 1388/1969), II,
277 -278 .

48 Al-Shaybrmi. AJ-A$J, IV, 452.
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Among the founders of the four schools of law, Malik (d. 795) has already been

mentioned as regards ma$IaOa. Abü l:Ianïfa (d. 767) also greatly appreciated a principle

which is similar to ma,çIaOa. Under his broad term "istioslfn," he acknowledged social

interest and public opinion to be elements in making a ruling. As his successor al-Sarakhsï

clarified, Abü l:Ianïfa's theory of istiosân is a method of choiee among conflicting sources

or a means to depart from qiyifs in whieh his principle of public interest is subsumed.

Istioslfn would, for instance, validates ordering the manufacture of commodity because to

do so accords peoples' tradition and interest. The tradition to ask the tuilor to sew ciothes,

for example, according to the regular reasoning of qiylfs is not a transaction at that time, for

an error in the final product may occur. This practice, however, has been long established

in many communities and the people tolerate the possible small errors, and thus it is a

permitted practice.49 Istioslfn 's abandoning qiylfs for adaptability to social needs is

clarified by al-Sarakhsï as favoring considerations of public opinion (ijmlf') or public

necessity (çlariira), which include abolishing public difficulty (daf' aI-OaraJ). In favor of

this theory, its proponents referred to the prophetie tradition, " What the Muslims deem to

be good is good in the sight of Allah." 50

AI-Shafi'ï (d. 820), however, opposed considerations of ma$IaOa. In his important

work AI-Rislfla, a work on account of which he is recognized as the founder of (siamie

legal theory, he expressed his strong opposition to the practice of any kind of independent

reasoning, meaning those represent a departure from the binding sources. He did not

mentioned the term ma$Iaoa, but he pointed to istiosan, under which considerations of

public interest are taken into account. He believed istioslfn to be a totally independent form

49 "Ma ra'ahu al-Muslimün vasanan f.1huwa 'ind Allah vasan," al-Sarakhsi, U~ül, 202·
204.

50 Quoted in Kamali, Principles, 316. AI·Amidï considered this saying to be a l;ludTth;
see Sayf al-Dïn 'Ali b. Mu~ammad al·Amidï, Al-IvklTm fi U~ül ul-AVkJm, V.I, cd. 'Abd al·
Razzaq 'Am (Beirat: al-Maktab al·lslamï, 1402/1982), 214. Others, however, regarded this
to be a saying of the prominent companion 'Abd Allah b. Mas'üd; sec Abü Is~fiq Ibrahim
al·Shalibï, Al-I'ti~am (Cairo: Malba'at al-Manar, 1332/1914), Il, 319.
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of reasoning which had to be opposed. Arguing that isti1}san is based on "convenience

(taladhdhudh)", or "something which occurs to an individual's imagination (ma khafMa 'ala

auhamihim)," he considered il ..s a procedure which is based on liberal personal opinion

(YIl1}kum bi-m'Y nafsih).Sl Therefore, he rejected the use of isti1}san on the grounds that

this procedure has no basis in the sources and is arbitrary.52 Thus, he unfavorably

contrasted isti1}san to his general theory of qiyas. Although al-Shafi'ï's Al-Risifla does not

use the word ma,çla1}11 that does not mean that his position toward the principle of ma,çla1}a

is not intelligible. The absence of the term ma.~la1}a in Al-Risifla is due to the fact that the

term was not yet in use. For this reason, the problem and practice of ma$la1}a is treated in

terms of the general term of isti1}san, the instrument of the adaptability of Islamic law to

public interest,53 AI-Shafi'i's position regarding ma$la1}a is therefore likely to have been

the same as his position toward isti1}siin. He would accept it in so far as it has grounds in

the binding sources, otherwise it is not justified.

Thus we see that in the time of al-Shafi'i, discussions on legal reasoning began to

question various forms of such versions in terms of their link with the sources. This

constitules an important development in legal theory which later continues to be strongly

discussed. The Iheory of ma,çla1}a, a technical term appearing after al-Shafi'i, began to be

discussed with reference to the question of its connection to the sources. To al-Shafi'i, ail

kinds of reasoning for determining rulings should have grounds in the sources; he called

such reasoning qiyas and Jjtihiid inlerchangeably. This indicales Ihat al-Shafi'i rejected

any kind of reasoning for which there was no authority in the binding sources. His

contribution 10 systematizing Ifad1th may be seen as his response 10 the Malikî jurists who

51 AI-Shafi'i. A/-Ris:ï/a. 504-507.

52 AI-Shafi'i. A/-Ristï/a, 209-300.

53 PareI suggesls thal until the lime of al-Shafi'i, a discussion on ma$laQa mighl be as a
subdivision of the discussion on iSlÎQstïn. see Paret, "Isti1)san and Isti~1fi1)," 256-257.
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preferred the use of 'amal (common practice) of the people of Madina over l;ladïth Œl:liïd.

This represents both his critique on the use of independent reasoning, and his effort to

systematize Islamic legal theory to be consistent with the sources. AI-Shafi'i's position on

ma,çIa{la should probably be seen in terms of his position on qiY1Ïs, whose eonsisteney

with the sources he required. He accepted the latter if it had a basis in the sources and does

not contradict the Shari'a. This, however, does not mean that al-Shafi'i was excluded l'rom

the people who used consideration of social realities. AI-Shafi'i himself, in faet, had

changed his own opinion due to existing realities: his new opinions (aqwŒl jadïd,l, pl. of

qawl jadïd) are at variance with his previous legal opinions (aqw1ÏI qlldïma, pl. of qllwl

qadïm). For instance, in the matter of the woman left by the husband for a long period, al­

Shafi'i, in his qawl qadïm, permitted the woman to marry another man. Later, in his qllwl

jadïd, he prohibited it on the reasoning that this serves clearer the ma$Ja{la of the couple.

This is, for sorne degree, evidence of his appreciation of the different possible judgments

because of different considerations of interests.54

The founder of a later school, Ibn l;Ianbal (d. 241), is also reported to have given

legal opinions in accordance with different social realities. In Abü Dawüd's work Mas1Ï'iJ

al-Imiïm A{lmad, he is reported to have given his opinion on the matter of hoarding ({lukra)

in the light of circumstances. Consequently, it will differ l'rom one place to another, and he

defined differently in every society. In other cases, particularly those dealing commercial

transactions such as the hiring of a skilled person for a specifie job, Ibn l;Ianbal gave legal

opinions without referring to either na$$ or ijmli,.55 As Mu~tara Zayd's work AJ-mll.~JlI{la

shows, several of Ibn l;Ianbal's legal opinions relied on considerations of ma$Ja{la. His

legal opinion on the death penaltyJor the spies who bring harm to the Muslim community

54 Cited in al-Ghazal!, Shifif' aJ-GhalTl, 261-262•

55 Quoted in Faruqi, "Consideration of 'Urf," 491.
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is deemed to be based on ma$lal,Ja.56 AlI this implies that for Ibn l:Ianbal consideration of

the aspects of human welfare was authoritative. Although we cannot find the use of the

legal term ma$lal,Ja in his legal opinions, we do see use of considerations similar to ma$laI,Ja

by Ibn l:Ianbal. He used it as an important element in interpreting the law and

accommodating social interest.

Thus a practical reconciliation between Islamic law and public interest at a given

time was acknowledged by several Muslim jurists even before Malik, and even by the

Companions of the Prophet. Islamic law could therefore be adapted to the actual situation.

The responsiveness of law to public interest represents not only the realization of the

prophetic tradition "....you know more about your own affairs (antum a'lamu bi umür

dunyiIkum)," but also the foundation of the rational Interpretation of the law on the basis of

a specifie social order. The possibility of the adaptation of law to changing situations

implies an appreciation of the peoples' different interests in different conditions. The fact

that the law may be beneficial for a certain time or place and harmful for another, means that

the application of considerations of public interest cannot be predicted in advance. This is

because there may be possible changes of interest according to different conditions.

Determination of the law in accordance with such considerations of human welfare

is known later as ma$laI,Ja. Although the word ma$laI,Ja as a technicallegal term did not yet

appear even in the time of Malik or al-Shafi'i, the theory of ma$lal,Ja is associated with

Malik. This association is probably related to the fact that among the founders of the four

ancient schools he made the most frequent use of ma$laI,Ja. Even the MaIikï school became

later known as the school of ma$lal,Ja and istil,Jslin, and dar' al-maflfsid or sadd al­

dhanT'i,.57 As regard the term itself, observers indicate that "ma$lal,Ja" began to be

56 Zayd. A/-Ma$/a!ItI, 60

57 AI-Raysüni, Na?ariyya, 299.
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seriously discussed by the Muslim scholars of the eleventh century as al-Juwayni (d.

438/1047) and Abü l:Iusayn al-Ba~ri al-Mu'tazili (d. 478/1085). This view raises the

question of when the term came into use. Il is impossible. however. to pinpoint the exact

time of its appearance or the precise history of its development. Given the loss of many

earlier writings. it is not possible to systematically study and trace back the earliest use of

the legal term ma$la1}a.

Al-Juwayni's work AI-Burhifn provides a clear definition and discussion of the

term ma$laJ;a. AI-Juwayni's work indicates that ma,ç/aJ;a was under the discussion by the

jurists of his time. But, to know this still does not reveal to us the exact date of the

emergence of the term. AI-Juwaynï, for his part, defines ma$/a1}a as whatever is relevant

to the principles on the basis of which the Sharï'a is legislated (u$ül al-Sharï'a).5H He also

introduced the term munifsaba. and used it to refer to reasoning on the basis of mll,~/1lJ;a.59

ln the period of al-Juwayni, as shown by AI-Burhifn, the validity of reasoning on the basis

of ma$/aJ;a had became a controversial issue. The discussion of the theory of mil,~/illw

developed into an inquiry into the relationship between this reasoning and the sources.

Significantly, al-Juwaynï notes the existence of three groups of jurists who took different

positions on ma$/a1}a. First, sorne Shafi'is and mutakll11imün accepted only that mll,~/Illw

which has a basis (a$1) in the texts (na$$), that for which there is no basis in favor or

otherwise (aJ-ma$/a1}a aJ-mursaJa), was considered invalid by them. Secondly, sorne other

Shafi'ï and l:Ianafi jurists considered the validity of both the ma,ç/a1}a which has support in

the texts and that which has no such basis but has similarity to the former. Another group,

represented by the majority of Maliki jurists, is reported to have maintained the validity of

any kind of maJ/a1}a irrespective of a textual basis or of similarity with what is stipulated in

58 AI-Juwayni. Al-Burhiin. II, 923.

59 AI-Juwayni. Al-Burhiin, II, 875-6
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the texts.60 These three different views on ma~lal,Ja also enable us to classify ma~lal,Ja in

regard to it~ relationship with the sources into three categories: ma~lal,Ja which has textual

grounds in the Sharï'a, ma~lal,Ja which has no grounds but has sorne similarity to what is

given in the texts, and ma~lal,Ja for which the Sharï'a provides neither textual ground nor

similarity.

For al-Juwaynï ma~lal,Ja, used interchangeably with the term munasaba and also

called istid1lil (finding indications), is not wholly acceptable.61 He insists that an acceptable

ma.~lal,Ja is that which is relevant to the aims of Sharï'a which can be classified into five

categories. Any newly identified ma,çlal,Ja which has similarity with or falls within the

categorization will be validated. The five categories are the following.

The first kind of ma,çlal,Ja is that which pertains to essential public necessities

(ç/ariirat) and is considered to conform with the primary aims of the Sharï'a to secure

human life and public order. Al-Juwaynï explained, for example, that the Sharï'a's

establishment of retaliation (qi,çii.~) for murder, is intended to secure human life. Whatever

leads to the harm of the life will therefore be banned. Another instance of the people's

essential necessities maintained by the Sharï'a, he says, is the Sharï'a's allowing of trading

the transactions (ta~l,Jïl,J al-bayCj. Such transactions are indispensable to the people. Its

prohibition will create difficulty in life (maç/arra); its validity is thus assured. In regard to

this category of ma$lal,Ja, the level of public interest represents indispensable matters. They

refer to universal things (raji C ila al-naw' wal-jumla) which are considered the essentials of

public necessities. These essentials are to be ensured for ail people as a general necessity

(al-ç/ariira al-kul1iyya) and should he established regardless of its meaning for each person.

60As summarized by MUl)aml~ad MU~lala al-Shalabï, Ta'III aI-AQkiim: 'Arç! wa Ta/;1IïI
Ii-Tltriqal 111-TII'Iï/ WII Tlllllwwuriilih fi 'U$ür aI-Ijlihiid wa al-Taq/ïd (Caira: Matba'al al­
Azhar, 1947). 292.

61 AI-Juwaynï, AI-Burhiin, li, 1204, 876, 1204.
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Therefore, they are differentiated from the particular necessity which is tied to certain

conditions of an individual person (aJ-Ijarura fi /,laqq a/-wiU;Jief). According to al-Juwayni,

these necessities include any universal matters (a/-umür a/-kuIIiyya) through which the

SharI'a maintains the pillars of life.62

Secondly, there is the category of ma$/a/,la which is concerned with the

maintenance of the needs of the common people (/,liIjiit a/-'iimma). This category is based

on several rulings of the Shari'a which indicate that the law provides some provisions to

ensure people's needs which are of a lesser order than the essential necessities. This

category of ma$Ja/,la consists of any concessions which represent mitigating law. The

ma,ç/a/,la of the SharI'a's legislation on the permissibility of "borrowing" (ijiInt) is,

according to al-Ghazali, under this category. lt is an established practice and is needed by

the community, especially by the poor people. Transactions involving borrowing are not an

indispensable pillar of life, but many people need to do so. Like essential necessities in the

first category, peoples' needs in the second category represent universal things which are

established regardless of its meaning for each person. Al-Juwayni says, when the needs

represent the interest which must be applied by ail people, the needs will he in the position

of "necessity" for one person (ljarurat aJ-khii$,ça). For example, when no one is prepared

to lend what one poor person needs, the latter will be in a condition of necessity as an

individual.63

The third category of ma$/a/,la is not related to essential necessities or peoples'

needs, but is concerned with the benefits of life (a/-ma/,liisin). The chief intent behind their

establishment is to ensure good morality (makiïrim a/-akh/aq). Again, the benefits represent

62Al-Juwayni, AI-Burhiin, Il, 923-924, 927-930; this is later clarified further hy al­
Ghazali who suggests that rive matters, ineluding maintaining religion, lire, intellect,
progeny and property, are under this category of mll~IaQa, see al-Ghazali, Shiftï' III-Ghllm,
160-165 and idem, AI-Musta~fii. J. 140.

63 AI-Juwayni, AI-BurMn, Il. 924, 930-4.
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universal things which are encouraged for the majority of people at any time. They are

encouraged by the Sharï'a and are considered to indicate a particular category of ma,çll0a.

To ensure this interest, the Sharï'a. for example, demands c\eanliness. Cleanliness is

neither among the matters of essential necessities nor of common needs, but is rather

benefits. The neglect of benefits will never damage life or create difficulty for the people,

but it will deplete the goodness of life. An understanding of this kinds of ma$lafJa has

sorne grounds in the existing rulings in the Shari'a conceming with matters of benefits for

the peoples.64

The fourth category of ma,çlafJa formulated by al-Juwaynï has the same substance

as the third but is less prioritized. The benefits of the fourth category represent exceptional

matters which are exc1uded from the general rule of reasoning by analogy. That there exist

regulations on the restriction of the period of being a slave ('abd mukiïtab), for instance, is

excluded from the general rules of slavery. This restriction is intended to liberate the slave

within certain period of time. This is established and encouraged (mandiïb) for its benefits

to the people (ma,çla1;Ja).65

The last category of the acceptable ma$lafJa is that which is related to matters in

which the meaning (ma 'nif) of individual cases is unclear but the general meaning is

understandable. According to al-Juwaynï, this category of ma$lafJa is dictated by the

Shari'a's legislation on bodily obedience (al-'ibiida al-badaniyya). The meaning or benefit

of individual 'ibiïda. he says, is riot c1ear, but in general 'ibiida is understood to protect

people from shameful and unjust deeds (yanhiï 'an al-fl0shiï' wal-munkar).66 FoUowing

this principle, there exist interests which individually provide unc1ear ma$lafJa. but are

64 Al·Juwaynï, Al·Burh;ïll, Il; 925, 937-942.

65 AI-Juwaynï. AI-Burh:ïll, Il. 925-6.• 66 Al·JuwaYnï, Al·Burh,TII, Il, 926-7.
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understandable in general. These interests are deemed to be in the last category of mu,~luI.m.

It is to be noted that for al-Juwaynï the matter of 'ibifda individually is not intelligible. He

puts 'ibifdu in a separate category outside the other four categories of IIlU~lil~'I. His

differentiation of mu~lu1Ju into these categories is based on a distinction of the less­

intelligible matters of 'ibifdu and the intelligible matters.

AI-Juwaynï's introduction of these five categories of nW~<Ï1i~ significantly

contributed to the previously unformulated concept of the mU~ifJj~. According to al­

Juwaynï's interpretation, the mU$ifli~ or consideration of mumTsubu represent the

implementation of the general intent behind the Shl1l'i'u. Reasoning on the basis of lIm~lu~u

is essentially no different from determination of a ruling on the basis of the spirit of the

Shl1l'ï'a. This constitutes an important step toward which the principle of mu~lu~u is to be

guided by the established principles of law. MU$la~a which has no similarity with that is

established in the Shurï'a, will consequently discredited. For al-Juwaynï, therefore,

mu~la~a is not always acceptable. The significance of his concept of mu,~lu~u lies in its

ability to guide the ruling on cases for which there is no indication in the texts, without

violating the Shari'a itself. Generally speaking, al-Juwaynï proposed that mu,~lu~u be

parallellO the principle of the aims of Shari'a (IIluqiI,~id aJ-Shari'u), which he systematically

classified into five categories. Al-Juwayni's concept of mu~lil~u and its relation to the

intent behind the law is later developed by al-Ghazali. It is at the hands of al-Ghazali that

the principle of ma,~la~a, discussed under al-Ghazali's theory of muniIsuba, arrives at ils

clearest formulation.

In deciding on any given case with a grounding in the sources, the consideration of

ma$la1;Ja is simiJar to reasoning by analogy (qiyifs). Both mu,~lu1Ju and qiyiIs are based on

seeking similarity of the attributeof the new case (far0 and original case (a,~1): a rational

consideration of benefit in the case of ma$la1;Ja, objective cause ('illu) in the case of qiyiIs.

The theory of ma$la1;Ja, however, differs from qiyas. The application of qiyiIs is governed
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by a specifie indication from the established rulings, while ma$JaiJa is dictated by the

general meaning behind the Shari'a. The aspect of human interest secured by qiyas is

based on an indication of the eXjJlicit text; that of the legal theory of ma$JaiJa, on the other

hand, is guided by the understanding of the general principles of lslarnic legislation.

A ruling which is based on ma,çJaiJa is original in the sense of its having no

precedent ('ain aJ-iJukm aJ-mu'ayyan). For this reason al-Juwayni differentiates ma,çJaiJa

or muniisaba from qiyas and particularly named the fonner as istidJiiJ or istirsaJ. He does

not consider this a departure from the Sharï'a because ma.$JaI,1a is deemed by him to be in

tine with the Shari'a principles of legislation of Shari'a. He insists that the aims behind the

Shari'a are the main reference in identification. The validity of ma$JaI,1a thus depends on

its confonnity with the aims. AI-Juwaynï claims that his concept of ma,çJaiJa conforms to

what was implemented by the Companions of the Prophet, whom he caUs aJ-murtarsilin.67

This implies that, besides the tenns ma$JaiJa and muniisaba, the tenn aJ-ma$JaI,1a aJ-mursaJa

(undefined publir, interest) existed in the time of al-JuwaynL

The terms ma$JaI,1a and ma,çaJiI,1 are also discussed by the Mu'tazili Abü al-l;Iusayn

al-Ba~ri in his Al-Mu'tamad. He defined ma.$JaI,1a as rational deterrnination of what is good

and appropriate for the people. Consideration of ma$JaI,1a, therefore, represents analysis of

what is beneficial for the people on the basis of reason (aJ-'aqJ, aJ-na?F). Like al-Juwaynï,

al-Ba~rï subsumes this kind of reasoning under the discussion of qiyiis. He employs

m'1$JaiJa to determine a cause ('illa) for which there is no clear indication (daJaJa).

Particularly, al-Ba~rï maintains that determination of ma$JaiJa is directed by reason's

decision of what is good and proper for the Shari'a. Arguing that the Sharï'a consists of

nw,çJaiJa, he insists that the use of ma$JaiJa for identifying the cause of a new case is

67 AI-Juwayni. AI-Burhi'in. Il, 1204.
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considered as good according to our reason.68 His belief that nw,çlaQa may be different in

accordance with different times and places leads him to argue that the Shilrï'il can adapt to

the different interests of different conditions, and that ils rulings may change accordingly.

He observes, for insmnce, that the traveler's prayer is distinguished from that of those who

are at home because the ma,çlaQa of these two people is different. He also cites the example

of different Sharï'as for different prophets because of different situations and conditions of

the people. Therefore, ma,çlaQa, he believes, can be determined in accordance with

particularities.69

This rational understanding of ma~laQa, however, does not lead al-Ba~rï to prefer it

over the texts (na~,ç). In fact, it is suggested that consideration of mil.~lilQa can only be

undertaken in the absence of the explicit texts (na,ç~). If ma.~laQa contradicts the ruling of

the text, preference is to be given io the latter. But, al-Ba~rï also argues that the insistence

of those as represented by Abü Zayd al-Dabüsï who requires ma,çlaQa to be based on IW,Ç,Ç

is not acceptable, for this would signify the implementation of na,ç~ itself. He l.:ompares

ma~JaQa with Qadith lil}iid which may be an independent source in the absence of the

stronger one: mil,çlaQa is nullified in the presence of and the tex t, while Qadïth /ïQiid is

disregarded in the absence of Qadith mutawiitir. Ail this suggests that for al-Ba~rï ma~lilQa

is a rational understanding of such aspects of benefit or goodness in rulings. Mil.~lilQil

does not require its ground in the explicit lexts. It is rather determined by reasoning on the

basis of the probability (?ann) which relies on the understanding of what is good and

benefils for the people. He generally insists that mil~laQa cannot violate the texts

themselves'?O Here, al-Ba~rï seems to be more liberal than al-Juwaynï; to al-Ba~rï, ma~laQa

68 AI-Juwayni. A/-BurhŒn, II. 715-16.

69 AI.Juwayni. A/-Burhiin, II, 712-708.

70 Abü a1-J:Iusayn Mu~ammad b. 'Ali b. al·Tuyyib a1-BU'iri, Ki/lib Il/-Mu't:.mlld fi U$Ü/
IlI-Fiqh, ed. Mu~ammad Hamidullah (Damas. 1380/1965), II, 690, 695, 706, 712-714.



•

•

34

may be a rational determination of the aspects of benefit for the people without the

limitation of any strict criteria.71

ln contrast to al-Ba~rï, Abü Zayd al-Dabüsï, another al-Ghazalï's predecessor,

maintained that consideration of ma~laJ;a must be guided by the explicit sources (athar): the

texts (na~~) and consensus (ijmii'). To al-Dabüsï ma,çlaJ;a is not only restricted to being

paralle! to the Sbarï'a but must also be proved by the sources. Therefore, as al-Ghazalï

indicates in his Sbifii' al-Obalïl, al-Dabüsï's view of ma~laJ;a is not subject to reason. AI­

Dabüsï's theory of ma~lal;Ja is strongly criticized by al-Ghazalï who argues that ma~laJ;a in

such a meaning would be nothing more than the implementation of na~~ and ijmii'

themselves. According to al-Ghazalï, since the discussion of ma~lal;Ja is subject to the

theory of extension of the law to new interests for which there is no explicit sources, al-

Dabüsi's ma,çlaJ;a clarifies nothing. AI-Dabüsï's view that ma,çlal;Ja is determined by the

jurist's feeling of satisfaction (qabUl al-qalb wa tama'nïnat al-nais) ünd thus cannot be

demonstrated through reason is considered by al-Ghazalï as a problematic legal theory. It

leads to uncertainty of legal opinion, for when one jurist says that something is acceptable

according to his perception (gbalaba 'alii ?anni) another can say that it is not acceptable to

him, without demonstrating their argumentation.72 In contrast to al-Dabüsï's unintelligible

determination of ma,çlal;Ja, ::I-Ghazali, as we shall discuss later, proposed his particular

theory of ma~lal;Ja in its rational determination. According to al-Ghazalï, ma~lal;Ja

71 As we shall see later. the idea that the theory of ma$/aQa is justified by reason's
decision of what is good and bad for the Shari'a is a matter over which al·Ghazlili is in
disagreement with the Mu'tazilis. AI-Ghazlilï took the position that the rational
understanding of ma$/aQa and its application to a given case is justified under the direction
of the values of the Shari'a itself, see his Shifif' a/-GhaIïI, 204-5.

72 AI-Dabüsï's idea on ma$/aQa, expressed by the term muniïsaba, is cited in a1-Ghazlilï's
Shifij' al-GhaIïI, 142-143. In the beginning of his work al-Ghazlilï rejects al-Dabüsï's
opinion, but later in the same work, after he approved that a1-Dabüsï's legal term of "na$$"
includes ils textuai and inferred mearing, he uses it to support his position to hold ma$/aQa
on the basis of indirect textual basis (muniïsib mu/iï'im). see al-Ghazlilï, Shifijc a/·GhaIïI,
178.



•

•

35

constitutes a matter of argument which can be identified through rational analysis and

demonstrated through dialectical argumentation (mujâdaJa).

From forgoing, one can see that the majority of the proponents of nlll,çlatlll

acknowledged the principle of rational determination of good and bad in making a ruling.

They are, however, as 'Abd al-Wahhab al-KhaIIaf notes, not purely rationalist who follow

the principle of utilitarianism (madhhab al-manfa 'a) because their rational principle of

ma$la/Ja is restricted by the condition that a rational determination does not contradict the

existing explicit ma,çla/Ja or the general principles of the Sharï'il. In making a ruling on a

given case, if the case was dealt with by the texts and or by ijmâ', they preferred to follow

those sources. In doing so, the proponents of ma$la/Ja sought to refute the accusation of

arbitrariness and emphasized that ma,çlal:lll cannot contradict the explicit texts. If the case

did not have any established indication in the sources, they ruled on it according to the

guidance of ma,çla/Ja. In this case, the decision was not considered as purely man-made law

or arbitrary law making. It was believed to be like a ruling of SharÏ'a on account of its

basis in the general meaning behind the Sharï'a.73 What is disputed by the jurists is that

which relates to the explanation of ma,çla1)a's justification and determination. That is why

the theory of ma$la1)a, as stated above, does not represent a single meaning, but rather

involves several interpretations according to different jurists.

According to the availability or not of a textual basis, ma$la/Ja can be classified into

three categories: ma$la1)a for which the text expresses its validity, ma,çla1)a which is

discredited by the text, and one which has no textuai indication as to its validity or

otherwise. The fust category of ma$la1)a represents one which is definitive and whose

realization is required without any debate. The ma,çla/Ja of the SharÏ'a 's legislation on

retaliation (qi$â$) for the preservation of life is among those are explicitly stipulated in the

73 'Abd al-Wahhab al-KhaIJaf, Ma$adir al-Tashri' al-Islami fimiI IiI Na$$tl fih (Calro:
Arab League Institute of Higher Arab Studies, 1955), 74-76.
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textual sources. Other textual directions such as to defend the right of ownership through

penalizing the thief, or to protect the progeny and the honor of the people by penalizing

fornication and false accusation, are sorne instances of ma,çiili1} which explicitly exist in the

Shafï'a. These textual provisions of the Shari'a and sorne others like them which also

involve ma$Ia1}a, are to be implemented as they are. The second category of ma$Ia1}a is

negative. It represents consideration of public interest regarding things which explicitly

contradict the textual basis. As Kamali observes, considering the goodness of giving an

equal share to men and women in inheritance, and contradicting the text in doing so, is an

example.74 The last category of ma$la1}a. which is not textually stipulated consists of an

adaptation of any new ma,çla/.la. In contrast to the first category of ma$Ia1}a which is

restricted by its textual derivation, the third category of ma$/a/.la is open to accommodating

any new human interests. For example, in recent times, the changing situation in many

Muslim countries has led to the adaptation of Islamic law to the effect that the claims of

marriage and divorce should be proved by official documents. This practice is not

explicitly validated by the Sharï'a but it called for by ma$Ia/.la, and is justified.75 Having

no specific basis in the established law, whether in favor or against, this kind of ma,çla1}a

requires an analysis and is considered as being subject to ijtihiid.

Apart from the various interpretations of its meaning, ma$/a/.la simply and in broad

term means the legal principle of considerations of public interest, or good. Historically,

the discussion of ma,çla1}a developed in the direction of seeking either its relation to the

binding sources or the means for determination. The view that ma$Ia1}a is to be based on

explicit texts is an impossible legal demand. This is properly applicable more to reasoning

by analogy (qiyiis), rather than to the principle of ma$la1}a, for the latter relates to a

determination of rulings on those cases for which the explicit texts are silent.

74 Kamali. Princip/es. 346.

75 Kamali elaborated the similar differentiation of mU$/uQu in his Princip/es. 345-346.
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Determination of ma$ll$a on the basis of the text will mean the implementation of the text

itself. Another view which suggests that ma$la~a is bJsed on the general aims of the

Sharï'a (maqiï$id a/-Sharï'a) is a view which seems to be acceptable to the majority of the

proponents of ma$la~a. This interpretation, however, remains unclear because the scholars

who takes this opinion are, in fact, in disagreement in effectively demonstrating the

existence of these aims and their implementation in a given case. Il was al-Ghazali who

was to greatly develop the discussion of this interpretation. Under the heading of the

reasoning by muniïsaba he demonstrated the relationship between public interest and the

meaning behind the Sharï'a. Influenced by his professor al-JuwaynI, he suggested that the

adaptability of the law to new interests must be in harmony with the meaning in the Sharï'u.

He greatly developed al-JuwaynI's innovation on the principles of law (U$üJ a/-Shul'ï'u) and

formulated the subject clearer than any achieved before him. He systematized the principles

of the Sharï'a in an original manner and quaiified them as criteria to measure the validity of

reasoning on the basis of public interests (ma$la~a). The ramifications of al-Ghazali's

theOlY of muniïsaba, under which the principle of ma$ll$a is elaborated, is discussed in the

following section.

B, AI-Ghaziilï's Legal Doctrine of Muniisaba

Reasoning on the basis of muniïsaba is proposed by al-Ghazali as a technique for

determining objective causes on the basis of ma$la~a. His muniisabu represents the

rationaiization of Sharï'a rulings on the basis of which the law may accommodate such

emerging social interest~ on which there is no explicit text (na$$). AI-GhazITlï discusses his

theory of muniisaba, simultaneously introducing his particular concept of ma,~lu~a,

especially in his work Shifiï' a/-Gha/ïl. He definesmuniisaba as a rational understanding
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of aspects of ma~iiJi/:J or their indications,?6 The ruling is considered munlisaba when it

shows signs of ma,çJa/:Ja which are deemed to be relevant (munlisib) to the ruling.

Consequently, whatever does not seem to have the meaning of ma~la/:Ja will never arrive at

the attribute of muniisaba. Al-Ghazalï's theory of muniisaba, therefore, represents a rational

analysis undertaken to determine whether a particular ruling involves ma,çJa/:Ja or maçfarra,

the opposite term of ma.~Ja/:Ja.

Ma,çJa/:Ja, according to al-Ghazalï, signifies the implementation of the meaning

(ma'nii), referring to the aims (maqii$id) or principles (u,çiil), of the Sharï'a which pertain

to human interests,?7 The detennination of the emergence of ma$Ja/:Ja or otherwise must be

guided by the meaning implying in the Sharï'a rulings,?8 His ma$/;uJa thus constitutes a

rational understanding of the aspects of human welfare which find ground in the divine

law. By such definition. al-Ghazalï's ma,çJa/:Ja as a principle of the adaptability of law

seems to have been secured against liberal tendencies and violations of the Sharï'a. A

study of his particular theory of ma$Ja/:Ja is significant as a basis for understanding his

notion of muniisaba. To understand that his reasoning has a valid objective basis in the

SharI'a, and is not merely arbitrary, it is necessary to see his particular method both of

determining munlisaba and explaining the notion of ma,çJa/:Ja and the meaning (ma'nli) of

SharI'a, and to know the relation of one to the other. Before presenting his notion of

muniisaba, it is proper to consider his principle of ma$Ja/:Ja and his view of the meaning of

the Shari'll.

76 "M,T cushir iI'T wujüh aI-ma$iTlil> wa am:TriTtiM," al-Ghazâlï, Shifii' ai-Gha/i/, 159.

77 ln indicating the meaning, principles, aims and spirit which imply behind the
rulings of the Shari'a. al-Ghazali uses the term "ma'n:T" and "ma'iTni " more frequently than
lhe lerm "maq$üd" or "maq,T$id" as usually being used by other scholars, viz. "aI-ta'IïJ
hih.Tdhihï a/-matait." "m,1 ciini al-mumT$aba," "jins matiTni a/-Sharc," "al-macifn; al-ma cqüla. 1I

"ittih,re ,11-ma'iTlli," sec al-Ghazali, ShifiP ai-Gha/i/, 145, 146, 149, 154, 155, 190. 200,
201; his lcachcr al-Juwaynl uses the term u$üI, see al-Juwaynl, Ai-BurMn, Il,923 .

78 Al-Ghazali. Shifiï' ,Ii-Gha/i/. 159.
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Practically, the term ma$la1}a is defined by al-Ghazali as that which governs the

benefit and prevents the harm for the people and which, at times, represents a rational

meaning behind the SharÏ'a rulings. He considers ma$/a1}il as an expression of whatever

is useful (manfa 'a) or rernoves whatever is harmful (nwçfarru) for the people. These

aspects of peoples' interests themselves are, however, considered unimportant unless they

conform to the meaning, or purposes, which guide the Shill"Ï'a. Hence, al-Ghazali's concept

of ma,çla1}a is identical with considerations of maintaining the aims of the SharFu (ri"Œyilt

amr maq$iid).19 An identification of the aspects of human welfare will not necessarily

constitute an identification of mU$lu1}a unless il finds sorne grounds in the meaning of the

rulings of the Sharf'a. A failure to discover such grounds will lead to the inability of the

public interest to be considered as ma$lu1}u. In other words, to al-Ghazali, ma$la1}u is the

consideration of securing a benefit or preventing harm to the people in so far as this stands

in line with the objectives of the Sharï'a. Significantly, by such a definition, al-Ghazali sees

ma,ç/a1}a not only in the light of ils promotion of human benefit but also of its guarantee to

secure the airns of the revelation.

AI-Ghazalï's concept of ma,ç/a1}u is governed by his belief that the ShurÏ'.1

provides the principles which seek to promote the interest of the people. He çonsiders the

purpose of the ShaIi'a to be primarily securing human welfare. This belief is, in façt, not

based on a conclusive individual statement in the ShaIi'a, but is rather çonduded from an

inductive analysis of severaI Shari'a rulings. In support of his rational analysis, al-Ghazali

adduces the meaning inferred behind the Qur'iInic legislation on retaliation (qi$iI,~) for

murder, for example. The retaliation is to he understood as a means of ensuring the lives of

the people. The purpose of this ruling is a disincentive against killing, so that this ruling

79 Al-Ghazali, Shif;ï' :I1-GhuIïJ, 159; idem, AI-MuSla$fiT. 1, 139-140, 143.
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benefits to the people. On the Sharï'a 's prohibition of drinking wine, he explains that this

prohibition is based on its intoxicating effect which leads to the loss of rational behavior

(yuzïJ a/-'aq/J. The prohibition of drinking wine is thus intended for maintaining the

intellect. The fact that the intellect is an important instrument for understanding and

receiving God's demands means it must be secured by the Sharï'a. Whatever leads to the

harm of the intellect is thus prohibited because the harm contradicts the ma~/a/:Ja. Other

Sharï'lllegislation, for example, in regard to punishment for the fomicator, is also explained

in the light of the Sharï'a's purpose of securing lineage and protecting any disruption of life

through sexual crimes.80 Thus, that securing peoples' interests is the purpose of the ShaIi'a

constitutes the meaning inferred in the ShaIi'a which can be intelligibly understood.

By surveying the Sharï'a's rulings goveming the peoples' interests, al-Ghazalï

concludes that maintaining peoples' interests is what represents the custom of the law ('adat

a/-Shar'). When a ruling is deemed to provide a certain benefit, it is reasonable to assume

this benefit to be its purpose. Thus, as already noted, al-Ghazalï's insistence on

understanding the aspects of human interest in the ShaIi'a is based on an inductive analysis

on Islamic revelation. Citing the Qur'anic verse on the intent ofprophethood, "'ive did not

send you, but as a mercy for aIl creatures," al-Ghazalï supports his idea that the purpose of

the ShllTï'1l is to promote the interests of the creature, whether these interests are concemed

with this life or the hereafter.81 This is to suggest that the understanding of the meaning

behind the Sharï'a is not deduced from the discredited theological position conceming

God's obligation as regards His creatures, or from the rationalists' theory of pragmatic

utilitarianism; it is understood rather from the direction, intent, and purpose of the ShaIi'a

which God customarily attaches to His rulings.

80 On al-Ghaziili's rational understanding of several Sharï'a rulings, see his Shifiï' aI­
GhaIïI. 160-161: and idem. A/-MuSla$fii, l, 139-140.

81 AI-Ghazali. Shifiï' aI-Gh,1IïI. 162: on the verse. see Ali, The HoIy Qur'an, (21: 107),
846.
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Al-Ghazalï significantly acknowledges that among the rulings of the Shari"11 there

are those with a broad and abstract wisdom. To identify and extract the divine meaning

behind the rulings constitutes a difficult task. These ruling are, therefore, to be followed

without seeking the real aspects of peoples' inter~sts (naw' tiI~aITuf) in them. These ~ases

constitute the less intelligible rulings in the ShilI'ï'a, and, as al-Ghazali says, they represent a

small number of the rulings. He argues that because the rulings in general provide a dear

meaning in rational terrns, the small number of less intelligible rulings cannot nullify those

which are fully intelligible.. He gives the example of heavy clouds which customarily

indicate rain; although it happens that the heavy cloud may not followed by rain, this is rare

and only seldom occurs.82 As such, al-Ghazalï insists that the Shllri"l1 consists of the

interests of the people (ma,çiili1,J), and does not merely the institution of the obedience.

Arguing tl]at the Shari'a intelligibly protects the interests of the people, al-Ghazali

points a rational relationship between the aims of the law and the interests of people.

Consideration of public interest which is harmonious with the aims of the SJlilri"u

constitutes the vaUd mll,çJal,Ja. The realization of ma~Ja1,Ja may be established by adapting to

new public interests (ta1,J,çil) or maintaining the existing public welfare (iblJlP) through

preventing harm. The establishment of whatever the Shari'll wants to secure is considered

as holding ma$Jal,Ja. The creation of any harm, on the other hand, is considered as mllç!lllTa.

To maintain those interests which already exist is to prevent harm and is thus also

considered as ma~la1,Ja. ln other words, mll~JlI1,Ja consists of, on the one hand, maintaining

the established Shari'a's interests and preventing whatever leads to their disruption, and, on

the other, promoting those new aspects of human welfare which are in conformity with the

ShilI'ï'a.83

82 AI-Ghazali, ShifiP aJ-GhalIJ, 198-202.

83 AI-Ghazali, ShiflP aJ·GhaIïJ, 159.
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In explaining the meaning of the Sharï'a, al-Ghazalï begins by distinguishing the

kinds of interests (mll,çalil;!) promoted by the Sharïca, whether the interests are directly

concerned with this life (dunyawï) or concerned with religion (dïnï).84 As regard interests

of this life, al-Ghazalï says, the Sharïca seeks to safeguard three categories of interests

which represent three categories of ma,çla1;Ja. The first category comprises indispensable

interests (al-ma~/a1;Ja al-c;farûriyya), which are to be established to secure the order of the

community. They consist of maintaining life (nafs), intellect (Caq/), progeny (buc;fc/nas/)

and property (mal), malters for which the Shari'a is mainly intended.85 AI-Ghazalï

indicates that ail these four sub-categories are understood from the Qur'an and are further

substantiated by the Sunna.86 That these malters are rationally deemed to represent

indispensable necessities of the public Iife is resulted by belief that the neglect of the Sharïca

in these areas will result in a destruction of life, and is thus rationally impossibIe.87 The

second category of interests, complementary to the flfst category, pertains to the people's

needs (al-ma,çla1;Ja al-1;Jiijiyya), and should be established to ease the difficulties of life. This

category of interests belongs to mitigating law. Acknowledging this category of interests is

H4 AI-Ghazali. Shif,ï' '11-GhaJl1, 159.

HS AI-Ghazali. Shifil' ul-GhaJl1, 160; idem, Al-Musta$fii, l, 140

H6 ln his Shifil' ,11-GhaJl1, in which al-Ghazali differentiates interests inlo those which
perutin to mundane life and those which pertains religion, he lists al·ma$la(la al-çJarüriyya
including only four universals: maintaining Iife, intellect, progeny and property, see al­
Ghazalî, Shif,ï' ul·Ghalïl, 160. Later in his AI-Musta$f,r, after he acknowledged the
impossibility to differentiate both these kinds of Iife, he encloses aspects of religion in
every level of calegory. AI-Ma$l;l(lu al-çJarüriyya now consists of the religion in addition
10 the four univers,ds, sec idem, AI-Musta$f,r, l, 140. AI-Raysüni observes that such other
jurists as al·Quran (d. 684), al-Tün (d. 716) and Ibn al-Subki (d. 771) considered honor
('II-'u'r:T\l) as among universals, in add;tion to these five universal things, of this category
of mU$lu(l'I, see al·Raysüni, Na?ariyya. 47-8, see also Shih1îb al·Din al-Quran, Shar(l
Tanqi(l ,11-Fu$ül. cd. Taha 'Abd al·Ra'üf (Cairo: Maktabat al-Kulliyyal al-Azhariyya,
1973), 391; Mu~ammad b. 'Ali b. Mu~ammad al-Shawkani, Irshiid al·Fu(lül jJfj Ta(lqiq al­
l;Iuqq min 'Jlm al-U$ül (Cairo: MU$laffi al-Babi al·l;lalabi wa AuUiduh, 1937), 216.

87 .. Y'lqu' dh,rlik al·maq$üd fi ru/bM yushir al-'.1ql jJfj (lif?ihii wa Ifj yastaghni al·
'uq:,I:!' 'anM." Here. although, as we shaH see later, al-GhazâIl avoids claiming any
affinity with the rationalist Mu'tazilïs, his idea of rationalization of indispensable interests
is very close 10 that of al·Ba$rl al-Mu'tazilï, as already discussed, See al-Ghazali, Shifil' al­
Ghalïl, 163.
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to understand that the Shurï'a fundamentally serves to mitigate the possible harshness

involved in the implementation of the first category of interests. The first two kinds of

universal interests constitute the most important interests. They are embellished by another

category of universal interests which are less important and are called "benefits" (11/­

mu,çlal;la ul-tal;lsïniyyu). The last category of interests the Shurï'lI seeks to promote is

concerned with maintaining the good morality and behavior of the people. Although this

category of interests is less important than the other two categories of interests, it is

promoted because it helps to improve the functioning of the Shurï'lI.

AI-Ghazali's differentiation between the interests of the religious life and those of

mundane Iife is obscure, for they interpenetrate. Regarding these three kinds of interests,

al-Ghazali affmns that they do not merely pertain to mundane life, but also involve aspects

of religious and hereafter Iife. He suggest, for example, that wine is prohibited because

harms the intellect, and can thereby harm not only the worldly but also the religious life.

The same is rule of other matters of the essential necessities as weil as of the other two

categories: their beneficial or harmful aspects pertain to both the worldly and religious

Iife.88 lt should he noted that al-Ghazali's differentiation between the interests pertaining to

worldly and religious life which the Shurï'a's rulings promote does not mean that these two

interests are for him separable.

As regards the meaning of the Shurï'u which promote the interests of religion, al­

GhazalI suggests that matters of worship, for example, which individually serve an unclear

interest, in fact, provide benefits (ma,çlul;la) to the people. Citing the Qur'iinic verse on the

benefits of prayer, "Prayer restrains l'rom shameful and unjust deeds," al-Ghazali holds that

securing the interests of religion also serves people's interests in their mundane Iife.89

88 AI-Ghuziill, Shifip al-Ghalïl, 164.

89 AI-Ghazali, Shifii' al-Ghalïl, 159-161. On the verse, see Ali, The Holy Qur'lm, (29:
45), 1041.



•

•

44

When the Sharï'u states that prayer helps avoid wrong deeds, this can be explained in light

of the potentiality of prayer to restrain the people from drinking wine, stealing, killing, etc.

Prayer thus promotes the interests of religion and mundane life simultaneously.

His differentiation of these two aspects occurs only in his Shifii' al-GhalïJ. In his

later work AJ-Mustu$fii he does not use it any longer. In the latter work, he implies to

dassify religious interests into three categories, just as the mundane interests are classified

into three categories; it substantiates the idea that al-Ghazali does not seek to contrast or

oppose the religious and the mundane to each other. He locates maintenance of religious

matlers in every level of category that he discusses. The indispensable interests (mu$Ji1Ou

çlaruriyyu), as he describes them, include preservation of religion, life, intellect, lineage and

property.90 In this category, by the preservation of religion he means securing the

foundations of religion such as the belief in God and His Oneness and performing the rituai

devotionsY 1 When preservation of religion belongs to the second category (mu$Ja{JU

1;Jii]iyya), then it relates to the rules of concession which mitigate the harshness of people's

needs conceming the interests of religion. To ensure this, al-Ghazali says that the Sharï'u's

permission to perform the shortened prayer ($alat al-qa$r) for the traveler, for example, can

be interpreted as a sign of the Sharï'a's accommodation to the needs of people, although the

difficulty (mushaqqa) is not necessarily the real cause here.92 In the last category, dealing

with the interests of benefits (ma$Ja1;Ja ti1Osïniyya), the interests of religion is concerned

with such things as maintaining order (maratib) and good manners (a1;Jsan al-manahij) in

worshipY3

90 AI-Ghazali. AI-Mustil$fii, l, 140; see also al-Raysunï, Na?ariyya, 40

91 AI-Ghazrùï, AI-Mustil$fiï, 1, 287.

92 AI-Ghazali. Shifip ill-Gha/ll. 168.

93 Al-Ghazali. Shifii' al-Ghalil, 169; idem. AI-Musta$fii. 1. 140.
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It seems that al-Ghazalï had finally made up his mind on the impossibility of

differentiating these interests. The rulings of the SharI'a are believed to secure people's

interests (ma,çiililJ) for both the mundane and religious lives at the same time. AI-Ghazali's

consideration that the Sharï'a furthers human interests simultaneously in both spheres is

probably what led him to replace his term "al-bup'" (sexual intercourse), used in his

Shifii', by the word "al-nas!" (progeny), in AI-Musta\çfii.94 This substitution seems to be a

reflection of his later position which tends to explain the Shllrï'a on the basis of its

integrated interests, disregarding its relation to particular spheres of life. The word "al­

bup'" relates solely to mundane matters, while "Ill-nas}" implies the interests of both

mundane and religious life. Ail this indicates that, according ta al-Ghazali, the Sllllrï'a, in

ail spheres of life guarantees human welfare.

The categorization of the three kinds of interests, namely the essentials (parünït or

ma\çl~a parüriyya), the necessities (IJiijiit or ma\çl~a IJiijiyya) and the benefits (taIJsimït or

ma\çl~a taIJsïniyyp.i, on the basis of which ma§laIJa is classified is peculiar for al-Ghazali.

The idea of the classification of ma§laIJa in accordance with its conformity to a particular

category of the interests, in itself, is not something new. As we have seen, al-Juwaynj had

already introduced five categories. However, al-Ghazali's formulation is original in that it

represents his particular systematization of the subject. He has his own interpretation of the

meaning that the purpose of the Sharï'a is to safeguard the categories of interests. He

considers that the purpose, in its every categories, involve the interests of both the mundane

and the religious life at the sam,:: time. Moreover, al-Ghazalï's threefold classifications

encompasses aI-Juwaynj's fivefold. Al-Ghazali encloses the interests of the less intelligible

matters belonging to al-Juwaynj's fifth category into his sub-category of preserving

religion, which consists of the matters such as worship. Being of the view that the meaning

94 The term "aI-bu(i'" is stated in al-Ghazâlï's Shifii' aI-GhaW, 160; while the terrn "111·
nas/" can be round in idem, AI-Musta~fii, 1, 140.
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of thl: less intelligible matters can also be identified through understanding their general

relationship to the particular category, without understanding the benefits of the particular

case itself, al-Ghazali deems it possible even to interpret their position in ail his categories.

Thus he explains interests of religion in the light of whether they pertain to the çlarüriit,

fJiijiit, or tafJsiniit. AI-Juwayni's differentiation of the third and the fourth categories, both

consisting of matters of benefits, does not exist any longer in aJ.-Ghazali's formulation. It

seems to me that al-Ghazali considers both categories as equal and thus locates them in the

same category, namely tafJsiniit or tazyiniit (benefits). Compared to al-Juwayni's notion of

the aims of the law, al-Ghazàiï'g shows a definitive advance and further innovation.

Furthermore, for his categorization, al-Ghazali provides ample examples and clarifies the

relationship between one category and another to make his formulation clear. This is

something never done by a1-Juwaynï and shows the originality of al-Ghazali's formulation.

ln the scale of interest, the Shari'a's maintenance of the fust category of interests

(çlaruriyyiit) constitutes its most important aims. The maintenance of this kind of interests

is that nw,çJafJa the consideration of which would ensure the life of the community. Any

ruling to adapt any new interests should be explained in accordance with its five sub­

category which represents essential universal matters (maintaining religion, Iife, intellect,

progeny and property) and not violate them. The death penalty for murder and the cutting

of the hand for theft which apparently stand in sharp contrast with the Shari'a's securing of

the individual 's life are, in fact, to be seen in the light of their ma~Ja1Ja for other people. ln

these cases, the death penalty which sacrifices one person's Iife is aimed at ensuring human

life in general. The Shari'a's prescription regarding the cutting of the hand should be

explained in terms of its interest, viz. creating a disincentive against crime or mistreatment

or threatening other peoples' property. The implementation of the first category as such

does not exclude possibly controversial cases or exception. Thus, for instance, al-Ghazali

approves the marriage of a young daughter as a means to release her parents of the case of
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maintenance. This opinion is contradict the principle that marriage is intended to ensure

progeny whkh requires the maturity of the daughter. The practice of the marriage is.

however. considered as valid when it is direc~ed by the people's need (l.UVa) which is in fact

anoth<;r category of the secured interests. namely al-ma,~iflil,1 al-l,1iijiyyift. This opinion finds

authority in the value of the Shari'a on the basis of which the law justifies mitigating the

rules.

The second category of the interests secured by the Shilri'a is that which relates to

the needs (l,1iijift) which come after the essentialnecessities. These interests are conœrned

with the maintenance of the needs of people so as to prevent hardship in life. A recognition

of the second category leads to an understanding of the Shilri'il's flexibility in

accommodating changing realities. The consideration of avoiding or reducing hardship and

difficulty. for example, may bring about the reduction of obligations of the Shari'il. Any

consideration on the basis of which people fulfill their needs falls under the scope of this

level of mil.~llll,1il. This is an important mil~llll,1il, a complement to the essential ma~lill,1,1 of

the first category. This category is referred to the Shari'il 's rules which provide peoples'

interests whose neglect leads to hardship in the community. The maintenance of these

interests is thus to ensure particular aspects of ma,~lal,1a for the people, the absence of

which creates harm (milçfilITil).

These interests consist of those deal with mitigating rules which may accommodate

the possible harshness in implementing the first value. ln the area of devotional matters

('ibifdil), for example, there are concessions (rukhil,~). The devotions are the Shari'il's way

of maintaining religion for the five sub-essential necessities. The concessions, on the other

hand, represent the Shari'il's rules which propose to mitigate the needs (l,1ifjift). They make

for the flexibility of the law and are needed for accommodating particular conditions. These

mitigating laws may prevent possible hardships in undertaking the essentials (mil.~lal,1il

çfarÜFiyya). The people's interest in the accommodation of the law to their needs find its
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legal authority in the Sharï'a's custom of maintaining this second category of the interests.

Although neglecting the concessions will not lead to disruption, the concessions are to be

given consideration because they benefit people (ma$iiJilJ) by eliminating hardship

(mac)arra) in the community.

To clarify the implementation of such interest, as already cited, al-Ghazalï gives a

legal opinion on the validity of marriage of young children (tasJït aJ-sighiïr). A poor father

or a guardian (walf) can marry off his young daughter on the reasoning that by this

marriage he can release his obligation of maintenance. This marriage is not encouraged on

biological grounds and is not covered by the category of indispensable interest for the

young children. This marriage is, however, valid on the consideration that the marriage will

end the obligation of their maintenance, etc. When it is known that the man who wants to

marry her (khiitib) is of an equal status to her and good morals, the young daughter is

allowed to be married. Although the marriage itself does not give benefit concerning the

essential necessity of marriage, it is considered valid, for it provides fulfillment to peoples'

need (1)aja) by reducing the difficulty of maintenance for the poor father.95 The Sharï'a's

accommodation of people's interests and needs, such as several other mitigating rules,

constitutes particular universal values of the Shari'a. With regard to the categorization of

the aims of Sharï'a and the ma$Ja1}a, this value falls under the second category for it is less

important than the first value of Shari'a: to ensure indispensable interests.

Another category of interests, representing interests other than those in the ma,çJa1}a

c)aruriyya and ma$Ja1)a 1)ajiyya categories, are in the position of benefits (ta1)sïniit).

Although consideration of this kind of interest is deemed to be a less important ma$la1)a

than these mentioned above, it is promoted by the Shari'a, provided that it serves to

improve the character of the Shari'a. This third class of interests consists of those whose

95 AI.Ghaziilï. Shifii' aI-Ghalïl, 166; idem, AI·Musta$fii. J, 140.
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realization leads to the improvement and the attainment of that which is desirable in the

community. They are the interests which deal with convenience, approprialeness,

goodness, and ease of the SharÏ'a. Securing good morality or behavior and desirable

customs as weil as good manners in devotions ('ibifdll) and in human relalionship

(mu'ifmalll) are the objectives of these interest~. For example, the requirement of the fitness

of men (kafli'lI) for women in marriage, in the sense that women do not directly seek men

whom they will marry but rather through guardians seeking appropriate men, falls within

the scope of benefits. Here, the women who seek men by themselves are not appreciated

by the existing religious customs since this shows their sexual desire toward men and is

thus undesirable. The guardian system as a manner of securing the fitness of men for

women in marriage is merely an interest of benefits. The interest of this system is nOl

related to the indispensable necessities or needs of people, but is concerned with the matter

of goodness. That the Sharï'1I requires "equality" (kal'ii'a) between the man and the woman

in marriage is justified by the implementation of this second category of interest.96 This

kind of interest is, however, to be secured by the Sharï'a because it serves the convenience

of the community.

As such, the purposes of the law (maqif,çid al-Sharï'a) seek to ensure the realization

of these categories of interests. Any established rulings in the SharÏ'1I must, in al-Ghazali's

view, be rationally relevant to one of this categories, and will never contradict the SharÏ'il.

The implementation of one ruling for maintaining a particular category of interesls is not

separable from other rulings for maintaining other categories of interests. This is due 10 the

fact that ail kinds of interests are simultaneously maintained by the SharÏ'a in the same

manner. In this respect, although tal,1sÏnift constitute less important interests, their

implementation is nevertheless demanded by the SharÏ'il. Al-Ghazali does not seem to

consider the implementation of. these categories of mll$lal,1a under the principle of

96 AI-Ghazàlî, ShifiI' aJ-Ghalî/, 171; idem, AJ·Musta$fa, l, 140-141.
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alternative. This means, it is possible that the ma,çlaba ç/ariiriyya and ma,çlaba ta/,lsïniyya,

for example, are implemented at the same time, without contrasting one to the other. It is

only when the interests involve alternatives between interests of ç/ariiriyya and interests

I;l5jiyya, that the former should take precedence over the latter. If it is impossible to

implement the interest~ at the level of ç/arüriyya, al-Ghazalï's categorization suggests that the

category of J.llïjiyya then should be applied. This is just like when one finds difficulty in

performing the regular prayer, then one is allowed to make use of concessions which are

provided as an alternative.

According to al-Ghazali, any consideration which seek to maintain the above

mentioned kinds of interests, representing maintenance of what is secured by the Sharï'a

(ri'iïyat amr maq,çüd), is called ma,çJaba, as contrasted with maç/arra (harm). In regard to

mllç/arra, representing whatever leads to the violation of these interests, al-Ghazali affirms

that whatever removes the maç/arra is ma,çJa/;Ja as well.97 The ma§iïli/;J as such are the

measure on the basis of which the conformity of any new public interest to the Sharï'a

must be determined. When a particular interest directly or indirectiy finds its similarity to,

or falls in, the genus of one of these kinds of ma§iili/;J, it is considered a valid ma,çlaba and

is acceptable. Otherwise it is invalid and is to be rejected. In other words, when any new

interests includes various expressions of ma,çla/;Ja, depending on the circumstantial values,

al-Ghazali would be prepared to justify only those relevant to the ma§iili/;J inferred from the

Sharï'a.

The most important of al-Ghazali's opinions on the notion of ma§la/;Ja and the

meaning behind the Sharï'a is his acknowledgment that an understanding of the Sharï'a's

interests behind its rulings can be achieved through rational analysis. The Sharï'a 's

promotion of the needs of people is, even in the absent of the textual sources, also justified

97 Al-Ghazali. Shifii' al-GhalïJ, 159.
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by reason. However, al-Ghazalï insists that his way of using reason is different from that

of the discredited rationalist Mu'tazi1ïs, from whom al-Ghazülï excludes himself.

According to the Mu'tazilïs, al-Ghazalï says, maintaining what the ShltrI'il cannot neglect,

meaning peoples' necessities, is based on their theological idea of God's obligation to

provide the creature with what i~ good for them. Parlicularly, their opinion of the

impossibility of the SharI'a's r,"glect of the people's necessities is based on the

determination of human reason of what is good and bad. Disagreeing with their opinion,

al-Ghazali takes the position that God freely determines His acts as regards His creatures

without any obligation to provide them what is most bencfidal to them. He argues that his

rational understanding of the purpose of God's revelation is governed by indications and

signs from the rulings in the SharI'a. By an inductive methodology of examining the

rulings of the SharI'a, he believes that the custom ('ifda) of the rulings is to promote the

people's interests (ma~ifli1J): securing aspects of benefit and preventing harms to the

people.98

In such a way, al-Ghazalï claims that his rational understanding of the ma.~iÏ1i1J in

the Shari'a is not based on an independent reason, but is governed by the SharI'a itself.99

The principles governing the categorization of these three kinds of interests, al-Ghazülï

insists, are also extracted from an inductive investigation into the textual sources: the

Qur'ifn and the Sunna. These three different interests represent universal norms which are

inferred from several particular rulings in the authoritative sources. JOo The implementation

of the meaning of the Shari'a is considered to find its authority in the light of its attachment

98 Al-Ghazali, Shifii' al-GhaJï1, 162-4;

99 Al-Ghazali, ShiffP al-GhaJï1, 204.

100 The universality of these categories is clearly indicated hy Hallaq in his "The
Primacy," 86.



•

•

52

to the Sharï'a. From this reasoning, al-Ghazali believes that the formulation of the meaning

as such is an acceptable matter and is practiced by the people of analogy.

Following his principle of ma$Ja1;a as such, and in regard to the relation of new

ma.~iiJi1; to those already existing in the Sharï'a, al-Ghazalï recognizes three new possible

mil.~iiJi1;. First, ma\~Ja1;a which clearly finds its similarity in one genus of the three

universal ma\~iiJi1; (ç/ariiriyya, 1;iijiyya, and ta1Jsïniyya), and is acceptable (mu'tabara). The

second possible ma$Ja1;a is that which clearly contradicts or threatens to change the ma$iiJi1;

existing in the Sharï'a and it is thus invalid (bif.tiJa). The l'est of the ma\~iili1; are those for

which the Shari'a provides no similarity nor indication of rejection. This third kind is thus

considered as a strange ma$Ia1;a (gharïba) which, according to al-Ghazali, consists of such

things as heresy (badï').101 This kind of ma$Ja1;a is that which al-Ghazalï himself seems

to accept, though not in its entirety. To determine of the validity or otherwise of undefined

public interest, al-Ghazali suggests, is subject to ijtihlid. The jurist must decide upon it

through his reasoning on the basis of such interest which is not contradicted by the textual

sources, as we shall discuss later.

To explain the practical application of consideration of undefined public interest, al­

Ghazalï cites a famous legal opinion on killing a person on a ship when it is realized that the

ship will sink unless one person is removed. According to al-Ghazali, consideration of

peoples' intcrest by such a reasoning, i.e. sacrificing one innocent person to ensure the

safety of a number of people, is a "strange" ma$Ja1;a (ma$Ja1;a gharïba) for which the

Shurï'a provides no clear indications in favor or against. Examining this opinion by his

ijtihiid, al-Ghazali concludes that the opmion is a heresy (bid'a), for it justifies murdering an

Ïnnocent person which is not allowed by the Shari'a. He believes that when a person is

innocent, the Sharï'il provides no reason to take his life. Here aJ-Ghazalï implies that the

10 1 AI-Ghazfilï, Shiflf' al-GhaIïl, 209-10.
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sacrifice of a person in such a circumstances is not covered by the Shuri"u's prescription on

murder by retaliation (qi,ça.ç).

Ma~la/;la in al-Ghaziilï's Theory of Muniisaba

As already mentioned, al-Ghazalï defines ml1niisubu as a rational understanding of

aspects of mU$iili/;J or their indications (mii tushïr jJ,ï wl1jiih ,tl-mu,çiTlill wu umiinltillii).

Reasoning by ml1niisubu represents a rationalization of a ruling on the basis of its mu,ç,Tli/;J

(inteœsts) which are considered to be relevant (ml1niisib) to the ruling. ln clarifying his

concept of ml1niisaba, al-Ghazalï analyses the case of the prohibition of wine. The

prohibition of wine is due to its intoxicating effects, which are deemed to weaken the

human intellect. The Sharï'a, on the other hand, seeks to safeguard the intellect;

consequently, anything that can injure the intellect is considered harmful (nliu;iurru) and it

must be properly prohibited under the consideration of ma,ç/II/;Ju (to avoid what is hannful

for the people's rational behavior). In this case, the mu,ç/a/;Ju (maintaining the intellect) is

protected by the Sharï'a 's ruling of prohibition. This ruling, therefore, serves to illustrate

the nature of ml1niïsuba: relevancy between ma$/II/;Ja and ilS ruling. As pointed out earlier,

when determination of the objective cause does not yield the mU$/u/;Ju which is relevant to

the ruling, the attribute of ml1niisabu will be lacking. For example, to rationalize the

prohibition of wine as being caused by its particular smell (li-riiJi/;Jutih) or its redness (li­

/;Jumratih), is not relevant to the ruling. Such a rationalization gives no understanding of

ma,ç/al;Ja nor therefore of munasaba. 102

Another example of rationalization by the principle of muniïsabu relates to the

Sharï'a's legislation on women, who are not asked to make up for the prayers missed

102 AI-Ghazali, Shifii' a/-Gh"m, 145-146.
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during the time of their menstruation, but they must do so for their fasting during

Ramadhan. A rational analysis of ils objective cause, al-Ghazalï suggests, is that making

up for missed prayers will create diff:culty for they are undertaken frequently in the day and

night, while fasting poses no such difficulty. That the Sharï'a does not require women to

perform their missed prayers is to be understood in term of 1Ila\~la/;Ja (to avoid difficulty)

and has similarity in other rulings of the Shari'a. This reasoning shows relevancy between

an objective cause and its ruling; as such it has the attribute of 1Ilunasaba (relevancy). ln

contrast to this, if one rationalizes that the cause of the ruling is "that the fasting is to be

performed without obligation of ablution (la tajibu fih al-tahiIra), while prayer is

accompanied by demands of ablution," the cause, according to al-Ghazalï, serves no

nJil\~lit/;Ja meaning which is relevant to the ruling. The rationalization as a such is thus

deemed to give no attribute of 1Iluniisaba. 103

A rational understanding of aspects of 1Ila$laiJa of a ruling may, in fact, be guided

by direct or indirect indications in the Shari'a. Direct indications here mean sorne explicit

textual sources (itthar) which directly mention a 1Ila$la/;Ja of a ruling,I04 on which a legal

position for a new case which has similar attribute can be decided. Indirect indications

mean sorne grounds from the Shari'a which provide genus of 1Ila\~laiJa on which a given

case which implies similar meaning under the genus can be decided. To this end, the

lIlit\~litl:1iI of the prohibition of wine (the harmful consequence of wine) is directly mentioned

by the texts. 105 The texts dealing with the prohibition of wine and the reasons for it are

found in both the Qur'lïn and Sunnit. A tradition from the Prophet, for example, says that

103 AI-Ghazali. Shifip ill-Ghalïl, 147.

104 ln his discussion of the theory of munasaba, aI-Ghaziiii prefers lU use the term "al­
'alhar," mther than lOna$$." He implies "athar" to include the textual sources from the Qur:Jlin
and 5111111'1 and the ijm:ï' of the Companions of the Prophet, which is different From his "al­
''''~~'' hecause it consists of the textuai sources merely From both the Qur'an and Sunnit.

105 Sec the Qur'an (2: 219; 4: 93). For the tradition, sec al-Imam Mui)ammad b. 'Isa al­
Tirmidhi. Sunitn al-Tirmidhi: al-fami' al-~aQiQ, cd., 'Abd al-Rai)man Mui)ammad 'Uthman
(Beirül: Dar al-Fikr. 1983). 192-193.
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wine is an intoxicating substance, and whatever is intoxicating is prohibited. On this textual

basis the jurists then can understand that the prohibition gives the nw,ç/u/;w which stands in

line with the Sharf'u's principle to secure intellect. The idea that the prohibition of wine is

due to intoxicating effects which hann the intellect is based on a rationalization of a ruling

which is guided by the textual basis.

On the other hand, the objective cause of the ruling that women need not later

perform the prayers missed during menstruation is determined by indirect indications from

the Sharf'a conceming the accommodation of difficulties. The SharI'a's inàications dealing

with reducing difficulties (ma,ç/~3) themselves are not directly addressed to the case of the

women. The Sharf'a rather provides the indications in different rulings dealing with the

Shari'a may remove prescribed obligation in order to prevent difficulties, such as giving

concessions to travelers or sick people. Preventing difficulty to women is deemed to find

its similarity (mulif'im) to the genus of this ruling: the Shari'u 's mitigating possible

difficulty.106

That munlisaba constitutes the determination of the objective cause on the basis of

rational meaning behind the Shari'a requires the implementation which is guided by the

principle of ma~la/;Ja as already c1arified above. The categorization of ma~/a/;Ja into those

relates to essential necessities (ç/aruriyya), peoples' needs (/;Jlijiyya), or benefits of life

(ta/;Jslniyya) determines the strength or the weakness of muniiç;tba. When mumTsaba

pertains to essential necessities, it is deemed to be at its highest level. lts relation to public

needs brings it to the second level and this represents the complement or mitigating law for

the higher level of munlisaba. That which has the less important interest is munlisubu which

is concerned with the third category of ma~/a/;Ja (t~sIniyya). With regards to causation by

munlisaba may establish the meaning which, according to our reason, has relevance to be

106 AI-GhazalI, Shifii' aJ-GhalïI. 148-9
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use of the causes (al-/:Jaqïqï al-CaqIi) or the meaning which has least certain (al-khayiflî al­

'iqniN), munifsaba is divided into two categories: munifsib /:Jaqïqï Caqlî, which includes

ma~la/:Ja çlarüriyya and /:Jifjiyya, and munifsib khayiflî 'iqnifcï, which consists of ma$la/:Ja

ta/:Jsïniyya, as we shall discuss later. 107 Ali this is parallel to the definition that munifsaba

represent~ the rationalization of ruling in the light of a ma$la/:Ja. As already mentioned in

the previous section, the maintenance of the meaning of the Sharïca in general as including

it~ intents, principles, value, and spirit, is considered as ma$la/:1a. The rationalization of the

ruling which yields the meaning of ma$la/:1a is deemed to have the attribute of munifsaba. ln

other words, reasoning by munifsaba necessarily consists of rationalization of the ruling on

the basis of mll$la/:Ja.

From the viewpoint ofthe availability or otherwise of textual authority in its favor,

the reasoning of munifsaba is classified into three categories. They are: that which is

directly identified by the revealed texts, called munifsib mU'aththir, that which is indirectly

regulated by the texts, called munifsib mulif'im; and that for which no textuai authority can

be found, called munifsib gharïb. 108 ln fact, the definitions of these three categories are

subject to dispute; therefore, al-Ghazali's own interpretation needs to be discussed here. An

understanding of this categorization is important because this will be discussed further in

the context of the criteria of acceptable munasaba and the techniques of implementation.

Al-Ghazalï defines munifsib mU'aththir as that for which the texts mention a

particular indication, white munifsib mulif'im is that for which the texts provide merely the

genus of indication. 109 Substantially, munifsib mU'aththir and munifsib mulif'im thus may

consist of the same objective cause and ruling, but they have different types of grounds in

107 AI-Ghazalî, Shifiï' al-GhalfJ, 162-169.

108 Al-Ghazali. Shifiï' al-GhalTl, 144-149.

109 "MiT ?ahara ta'lhIruhu fi jillsihi liT fi 'aynih," Shifiï' al-GhalfJ, 148-149.
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the sources; particular texts or merely genus of the texts. As mentioned above, the

prohibition of wine falls within the category of an understanding of mUIlIïS,lb,j on which

the texts explicitly mention the direct indication. The reasoning on the basis of ul<l~laQIl in

such a case is thus called "muuasib mu'aththir". If the texts did not mention the

harmfulness of wine, the jurist could still infer it, basing his reasoning on sorne indire<.:t

texts attesting to the necessity of protecting the rational behavior. The prohibition of wine

on the basis of such a reasoning would belong to the <.:ategory of ulllnifsib mu/ii'im. This is

based not on direct texts, but on a rational analysis carried out under the dire<.:tion of œrtain

indirect textual indications showing its sirnilarity in to genus. Thus, al-Ghazillï says that the

difference between munasib mu'aththir and ullluifsib ulllla'im is not sul·,;tantial, but is

related to the availability of particular direct texts or indications of similarity in the genus of

a ruling in indirect texts. If determination of ma,ç/aQa of the ruling is based on the dire<.:t

texts which mention a particular ruling ('ayuuh), the muuiï.çaba is considered to be under

the category of muuasib mU'aththir. On the other hand, if this is based on indire<.:t

indications which mention the genus ('uhida jiusuh), the muuifsaba falls within the

category of muuiisib mulii'im.

Compared to the determination of munasib mU'aththir, that of muniï.çib mu1<ï'im is

more problematic. To identify the former one can simply seek its grounds in the expli<.:it

text, while to identify the latter one must properly seek its genus in the established indire<.:t

rulings in the Shari'a ('uhidajiusuh fi ta$arrufift al-Shar0. Admittedly, the genus <.:an only

be discerned from our knowledge of the meaning behind the Shari'a. For example, the

belief that the Shari'a does not demand women to make up for prayers missed during

menstruation is similar (mulii'im) to the genus of the existing pre<.:edents belonging to

different cases. This means that the Shari'a itself does not clearly explain its obje<.:tive

cause. The Shari'a, however, has provided several rulings of other cases implying that the

:ihari'a may remove obligations to prevent difficulties. An understanding of the aims, the
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prindples, and the custom of the Shari'a's rulings on different cases is necessary here

because it helps identify muniisib mulii'im.

On the basis of the consideration of munasib mulii'im, the legal opinion that the

prohibition of drinking wine includes drinking even small portions, although it does not

intoxicate, is extended to decide the prohibition of drinking other little intoxicating things.

The causation (aI-ta'IïI) on the basis of ma.5IaI;a which represents the objective cause ('illa)

here is that drinking a little amount of wine will be an incentive to drink much more, which

will be intoxicating. Furthermore, the quantity which will intoxicate cannot be determined

because different people will require different measures. Based on considerations of such

aspects of ma,çlaI;a, even a little wine, and likewise other little intoxicating things, are thus

prohibited. According to al-Ghazali, this reasoning is under the general implementation of

muniisib mulii'im because it has grounds in the genus of similar meaning of the rulings in

the Shuri'a. He says that the prohibition of drinking a little intoxicating things is similar to

the Shari'u's prohibition of a man and a woman being together in seclusion (al-khalwa). ln

this regard, the Sharï'a prohibits seclusion on the ground that such seclusion may lead to

fornication, which is prohibited. Other rationalizations of the objective cause of the rulings

and their extension to new cases on the basis of its similarity (muIif'im) to the genus of the

precedents in the Shari'u are considered to have the attribute of muniisib mulii'im. 110

Al-Ghazali's definitions of muniisib mu'aththir and muniisib mulii'im as such

are peculiar. His concept of muniisib mU'aththir is different from that of al-Dabusl, for

example. Al-Dabusl's view implies that muniisib mU'aththir includes the reasoning on the

basis of ma,çlaI;a which is guided both by direct and indirect indications. On this view, he

considers that the causation of the cleanliness of cats on the basis of the tradition from the

110 AI.Ghazali, Shifii' al-Ghalil. 152.
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Prophet "The cats are among the animais which accompany you" III is the implementation

of muniIsib mU'aththir. According to al-GhazaH, this causation is not under considerations

of muniIsib mU'aththir, but is rather under those or muniIsib mul<T'im. Al-Ghazali reminds

us that the cleanliness of the cats is not directly indicated by the source. The cleanliness is

concluded from the reasoning that the cats accompany us lead to our necessity (/.JiUa) to

accompany them too, and they are necessarily to be cleanJiness. This represents making u

ruJing in consideration of mitigating the needs of people which is justified by umong the

genus of principles existing in the Sharï'a. The reasoning as such is considered us the

causation on the basis of muniIsib muliI'im. 112

The third category, muniïsib gharïb, represents tilt: "strunge" mUl1lïsaba, und refers

to rationalization of a ruJing in the Jight of those kinds of ma~la/.Ja for which the Sharï"a

provides no indication as to their vulidity or rejection. This kind of mU11iï.~aba includes

consideration of unrestricted ma~la/.Ja, i.e. ma,~la/.Ja undefined by the established rules of the

Sharï'a. For instance, according to al-GhazaH, the causation that the ma~la/.Ja, representing

the objective cause, behind the murderer's not inheriting from the killed person is "canceling

the right of the person who wants to take it before its appropriate time" is a "strange"

(gharïb) reasoning. This reasoning belongs to the category of mun<Tsib gharïb because the

Sharï'a provides no grounds in favor or against. He says that if this is rationalized by the

idea that the killing is a crime, and canceling the murder's share in inheritance is its

punishment, this has similar principle (muliI'im) to those already existing in the Sharï'a: the

Sharï'a provides the crime with the punishment. The prohibition therefore comes under

111 "1nnah;ï min al~taww;7IÎn 'alaykum wa it/-Iuwwiifirt," quotcd in al-Ghazali. Shif;P
.1/-Gh.11ï1, 178.

112 In explaining his own concept of muniisib muIii'im, al-GhazalJ employs several
examples of the rationalizations of rulings by al-Dabus! which aceording to al-Dabus! arc
under the reasoning by muniisib mu'aththir, but, in faet, fall under aJ-GhazalJ's definitinn
of muniisib mU/ii'im, see al-Ghazill!, Shifii' .1/-GhIIIi/, 178-186.
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the consideration of the genus of punishment. Hence when it is done by children or the

insane, it willlead to no prohibition for they are not liable or responsible for their acts. 113

Another example of muniisib gharib is the rationalization of the prohibition of

usury (ribiTJ in the four articles for food. 114 According to al-Ghazali, although the

prophetie tradition states, "Do not sell food by food," ta consider "food" as the cause of

prohibition is strange causation. 115 Another instance is the widow's not needing a guardian

(wali) who may enforces woman to get marriage given the objective cause that she already

has experience in marriage. The prophetie tradition, "The widow has more right to herself

than her guardian," does not refer to experience in marriage.I 16 The rationalization is,

therefore, considered to have no authority and is strange. This belongs to the category of

An investigation of al-Ghazali's work Shiflj' aJ-Ghalïl shows al-Ghazalï's different

uses of the term muniisib gharib. In the beginning he uses the term "gharib" to indicate the

general consideration of ma,çlaJ;a for which the Shari'a has no basis, whether in support or

against. ln this meaning, muniisib gharib consists of ail reasoning of a given case which

relies purely on rational analysis of the ma,çiiliJ; which is not corroborated in existing

sources. It involves every consideration of undefined public interest, in the sense that the

Shari'a provides no precedent in specifie or in the genus of meaning. 1l7 In the following

pages, arguing that undefined public interest may include aspects of peoples' interest which

113 "/s/i'.i:l1 al-(l:Iqq qahl :l\v,7nih," see :li-Ghazali, Shim' a/-Oham, 155.

114 ..... wheat for wheat, barley for burley, dates for dates and s:llt for s:llt must be equal
for equal. hand to hand .... ," quoted and translated by Kamali in his Princip/es, 265.

115 "Uï Cilhi'ü a/-{il',ün hi :l/-Ja"ün," al-Ghazali, Shim' a/-Oham, 154-156.

116 "Al-ch:lyyih a(J:lqq hi nafsiM min waliyyih:7," al-Ghazali, Shim' al-OhalIl, 155.

117 For :lI-Ghazali's definilion of the terms munasib gharlb by such a meaning, see al­
Ghazali, Shim' al-Oham, 158.
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can be justified by the general meaning of the Shllrï'lI ('i/dllt Ill-Shur'), he uses the term

muniisib ghurïb to indicate a different meaning. They are used spedfically to indkate

reasoning on the basis of strange ma~laQa which is rejected. To indicate those types of

reasoning which are justified, he uses other terms "ul-istidliil ul-mursul", "ul-muniïsib 111­

mursal", and "al-ma,çlaQulll-mursala" or "isti,çliiQ", as we shall discuss later. IIK

As such, al-Ghazalî's doctrine of muniïsib mulii'illl constitutes a great innovation

in legal reasoning in detennining the cause ('illa) for which the Sh,lrï'a provides no direct

textual indications. Having determined thnt the ruling implies an attribute of lIlulliïsib

lIlulii'illl, the attribute is then taken as the cause of the ruling and can thereby be extended to

other cases having the same attributes. Furthennore, he proposes that even lIlulIi/sib ghllrib,

meaning that of lIlursal, may be the determinant of a cause. Significantly, this would enable

the Muslim jurists to make a ruling on a certain case on the basis of public interest as

determined by reason and without definite grounds in the textuai sources. This is al­

Ghazalî's legal doctrine on the basis of which new public interests, while have no similarity

te those are recognized in the Shari'a, may be justified. His conœpt~ of lIlulli/sib lIluliï'im

and lIluniisib lIlursal illustrate his theory of the adaptability of Islamic law in fadng

changing societies. Showing how the theory is to be implemented without violating the

Sharï'a constitutes the most important contribution of al-Ghazalî's legal doctrine. The

detailed principles of the theory will be analyzed in the next chapter.

118 See aI-Ghazali, ShifiP aJ-Ghali/, 177, 217, 207, 216-217.
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MUNASABA IN AL-GHAZALI'S LEGAL REASONING ON THE

ADAPTABILITY OF ISLAMIC LAW

Al-GhazalI's theory of legal causation (al-ta 'lïl) on the basis of munasaba

represents his advanced investigation on the problem of putting into effect the meaning

and purpose behind the Shari'a. Within the context of the theory of muniïsaba, the

rationalization of the ruling aims at understanding the principles of the Sharï'a through

the use of human reason. This reasoning serves as the basis for an understanding of the

law's humanity and its potential to adapt to a developing society. Since the theory of

mumTsaba is concerned with the formulation of legal causation as regards matters for

which the Shari'a has no direct textual basis (bi-'ayn al-1)ukm), the theory is mainly

addressed to the causation which relies on muniïsib muliï'im and muniïsib gharïb. 1l9 His

reasoning on the basis of muniïsib mu/[pim contributes to the principle of causation

regulating rulings for which the Shari'a has no direct basis, but provides the genus of

meaning indicated in a different ruling. By this principle, the causes of several rulings

can be determined on the basis of their similarity to the genus of meaning already

established in the Sharï'a. The meaning, representing the causes, can be extended to

arrive at a ruling on any new cases which have the same attributes. Furthermore, al­

Ghazalï's reasoning on the basis of muniïsib mursal, to indicate acceptable but undefined

public interests (muniïsib gharïb), contributes a legal principle to the context of the

theories determining the legal status of cases for which the Sharï'a provides no precedent

(al-a,~l). This reasoning see~<s a rationalization of the ruling on the basis of the human

119As 'Ùfeady mentioned in the previous chapter, al-Ghazali classifies causmion by munasaba by
asking whether it is dictmed by the meaning of a direct textuaI basis (bi'ainihl) and called muniïsib
mU':lrhrhir. or is indicmed by the genus of meaning existing in an indirect basis (fi jinsilu) and cal1ed
mlUUlsib lIJu1:T'im. or is indic:ued by no similar meaning established in the Shari'a and therefore cal1ed
mlUul,ib gh:mn. See. ,. M:I,>;]'l!m in al-Ghaz:ûrs Theory of Muniis.1ba," in this thesis. 56-60.
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understanding of the general intent behind rulings in the Shari'il. Such reasoning enables

the jurist to decide given cases under the direction of the Shari'i! principles.

MuniIsib mU'aththir, on the other hand, is considered by al-Ghazali to be less

important because il is determined by the direct texts (athllr), rather than being based on

reasoning by muniIsaba. The meaning as the objective cause finds its basis in that which

the text explicitly dictates to be the objective cause. This reasoning is thus not

determined by a rationalization based on an understanding of the meaning implied by the

text. It is understandable then that al-Ghazali considers mumïsib mU'aththir to fall under

the category of causation which has a textual basis (t1l'thir).120 This is to be excluded

from his discussion of mUlliIsllbll which mainly deals with causation on the basis of

reasoning. He indicates that the category of muniIsib mU'aththir is only to be employed

as a bridge for understanding muniIsabli which is not guided by direct textual

indications. 121 It is reasonable to consider, then, that al-GhazalI's elaboration of the

theory of muniIsaba is concerned primarily with the first two kinds, namely, mumïsib

muliI'im and muniIsib gharib.

These three kinds of causation by muniIsaba are not absolutely distinct. They

rather represent a relative and interrelated categorization which requires particular

analysis for their identification. An understanding of the types of muniIsabli finds its

significance in al-Ghazalï's clarification of their different applications and his argument

for the authoritativeness of sorne. To understand al-Ghazali's theory of causation by

munlisib muliI'im and muniIsib ghllrib, il is necessary to analyze his examples. His

particular explanation of muniIsib muliI'im and muniIsib gharib, especially muniIsib

murslll or mll$la1,J1l mursala, which he claims to be free of liberal rationalizing, must be

120 Al-Ghazali, Shifip a/-Gh:l1il, 145.

121 II is staled Ihal mUlliisib mu'arhrhir is introduced simply 10 assisl in an understanding of the
me:ming of muniïsib mulii'im. See al-Ghazali, Shi/li' a/-Gh:l1il, 144-5.
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investigated. Furthermore, how these two types of reasoning by muniisaba are applied

under the guidance of the prindples of the Sharî'a, and without violating those prindples,

constitutes the most salient characteristic of al-Ghazali's legal causation. This will also be

studied in what follows. The following section deals with these matters.

A. MuniIsib MuliPim (Public Interest Stipulated in Genus)

Al-Ghazali defines muniisib mulii'im as an expression of the understanding of the

meaning inferred in a given case which has a similarity to the genus established in the

Sharî'a. Causation by muniîsib mulii'im means the rationalization of a given case on the

basis of a ma.~la/:Ja for which the Shari'a provided the genus through a different ruling.

This causation, therefore, consists of reasoning for identifying the cause which is not

dictated by a direct textuai basis, but rather indicated on an indirect basis. For example,

the Sharî'a's ruling that the widow (thayyib), in the case of remarriage, is free from the

necessity of having a guardian (/:Jaqq al-ijbiir lil-wa1ï) is not accompanied by a

clarification of its cause. The rationalization of this ruling results in the idea that the

authority of the guardian is related to the condition of "youth" (al-.~ighiïr); if the widow is

deemed to have "maturity" (al-bu1ügh), she is to be freed from the guardian. This

rationalization is considered as muniisib mulii'im because it has support in the genus of

the meaning implied in a different ruling which concerns the orphan: if the orphan is

mature enough to take care of his wealth, he may be freed from the necessity for a

guardian. 122 Again, the ruling that women do not have to make up for prayers missed

during menstruation can be rationalized in consideration of "preventing difficulty",

because the prayers are performed repeatedly. This reasoning has sorne grounds in the

122 AI-Ghazmi. Shifiï' ,11-Gha1ïJ, 149; for the verse, "Make trial of orphans until they reach the age of
mamage (b:l1aghü a/-nikiilJ). ifthcn you find sound judgment in them. releuse their property to them...." sec
Ali. The Holy Qur:w (4: 6), 180.
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genus of a meaning implied in several Shari'a rulings, which indicates thatthe possibility

of hardship allows to mitigation of or release from duties. 123

Reasoning by mumTsib muhT'im in a new case can be exemplified as the

investigation of the legal status of consuming a small amount of an intoxicant other than

wine (khamr), such as nabidh. 124 Such a drink is prohibited under reasoning by analogy,

on the basis of the prohibition of drinking even a small amount of wine. Although

drinking a little of either wine or nabidh may not intoxicate, it is prohibited under the

reasoning that drinking a little leads to drinking more, which is then intoxicating. This

reasoning is considered to have its basis in the Shari'il ruling which prohibits a man and a

woman being together in seclusion (khalwa), which may lead to fornication which is

prohibited. The ruling on seclusion and the ruling on drinking a lit'de of intoxicants are

different rulings, but they do provide a similar genus of meaning: actions which may lead

to doing what is prohibited by the Shari'a, themselves are prohibited. 125 The legal

decision regarding the prohibition of drinking a little nabidh represents reasoning on the

basis of muniisib mulii'im. Il is guided by a principle on which the Shari'a has provided

the genus through a different ruling. The example suggests that the ruling for which the

Shari'a does not mention the governing cause may be rationalized by uncierstanding its

inferred meaning which is similar to the genus of meaning already existing in other

rulings. The meaning, representing the grasped objective cause, may then be extended

for identifying the ruling of a given case which has similar attributes.

123 Al-GhazaIi states that such mitigating rulings include concessions for tmvelers. the siek, or others
in similar circumstances, who arc allowed to perform the shortened prayers and to leave out several
obligations; al-Ghazali, Shifiî' aJ-GhaliJ. 149.

124 Nabïdh is an inloxicating beverage, E. W Lime in his Lexicon, explains Ihat nabïdh is "made of
dates. or of raisins, which one throws into a vessel. or skin of water, and leaves until il ferments and
becomes into,-icating," E. W. Lane. Ambic-English Lexicon, cd. Sllmley Lane Poole, Il (Engl,md: The
IsImnic Texts Society, 1877),2757.

125 Al-Ghazlili, ShiflP aJ-GhIuil, 152.
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Substantively, reasoning by muniï.çib mulii'im is not very different from reasoning

by munasib mu'aththir because the latter also refers, indirectly, to the na$$. Reasoning

by both munasib mU'aththir and munasib mula'im constitute techniques of reasoning

which are tied to the sources (the texts of the Qur'lin and the Sunna, and the consensus of

the early Companions of the Prophet).126They are, however, distinguished one from the

other. In the case of munasib mulii'im, the given basis does not directly deal with the

case in question, but rather is concerned with a different case which is governed,

however, by a similar principle. The basis of muniïsib mU'aththir, on the other hand,

directly and particularly deals with the case under which the new case is subsumed. For

example, the prohibition of drinking wine is textually accompanied by an explanation of

its cause, viz. "intoxication". On the basis of this textual causation (ta'thïr), whatever

intoxicates other than wine is also prohibited. 127 Thus, reasoning by munasib mU'aththir

is none other than deductive legal reasoning guided by direct textual indications.

Compared to reasoning by munasib mU'aththir, that of muniïsib muliï'im is characterized

by its determination on the basis of a rational understanding of ma$lal;w, and is not

dictated by a direct textuai basis.

As such, al-Ghazali's theory of muniïsib muliï'im is clearly tied to the binding

sources. Its closeness to the sources is, moreover, substantiated by the fact that the

applications of al-Ghazali's munasib mula'im are considered by other jurists, including

al-Dabusï, under their definition of muniïsib mu'aththir. For example, the legal decision

126 ln the case of the consensus which is known as ijmiiC al'~aQiiba, al-Ghazali affmns lhat, like the
lexts (al-/"'~~) of the Qur'ffI1 and the Sunna, consensus also consists of rulings which have an intelligible
m:~":$I. The rationalization of a given case on the basis of this kind of consensus will constitute the
re:ùization of re.1SOning by mUIl:ÏSilba. For example, the consensus that the superiority of the descendants'
respective c~ûms in inherilance is determined by the closeness of the relationship (al-qamba) with the
decClL,ed person is intelligible, Md this consensus is thus to be extended. On the basis of this, the question
of whether or nol bath the grMdfather Md the brother are given their inherilance CM he determined. This
represents the re.11ization of reasoning by munâsaba, by munâsib muliï'im to be precise. Jusllike al-n~,

consensus may also have no intelligible meaning, though lhis kind of consensus represents only a smail
portion of the tOL11 consensus. Sec a1-GhazlïlI, Shifii' al-Ghtl1I1, 147-148.

127 AI-GhazfùÎ. Shifii'al-Glltllil. 145-146.
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that cats are clean (suqÜ! aJ-najlisll) is deemed by al-Ghazali ta be guided by mUl1lïsib

mulli'im, while this is considered by al-Dabüsi ta be under mumïsib mU'llthll1il'. This

legal opinion is mainly based on the meaning implied in the Prophetic tradition

concerning the status of cats, "Cats are among the animais which accolllpany you." The

affirmation that cats stay araund us indicates a difficulty in avoiding them, which leads ta

the necessity of our recognizing their cleanliness. Thus, an understanding of the

cleanliness of cats is not directly govemed by a textual basis, but is rather indicated by the

principle of establishing what is needed and removing what leads ta difficulty, a principle

inferred l'rom several other rulings. This reasoning is considered munlisib mullï'im by al­

Ghazali, though it is seen ta be under the general category of munlisib ml/'lIll1tl1il' by

sorne other jurists. 128

However, in practical terms, munlisib mulli'im is not simply an implelllentatioll of

the genus of meaning l'rom a different ruling which is assumed ta share sorne si 111il arity

with the meaning of a given case. Ta identify ml/nlisib mulli'im, al-Ghazali suggests, the

meaning of the existing basis which is already established in a different ruling must be

examined ta see whether or not it conforms ta the meaning customarily used by the

Shal'i'a. Consequently, the existence of a certain meaning in a text, presumably

indicating ils similarity with the given case, does not necessarily produce the status of

munlisib mulli'im. For the reasoning ta be under mumïsib mulli'im, the understanding of

the genus of meaning must accord with an understanding of the Sl1l1l'i'll meaning over al!

as usually followed. Otherwise, the understanding of the meaning will be considered

strange (gl1arib) because the Sl1arï'a does not recognize il.

Thus there may be a reasoning by munlisabll for which the Sl1l1l'ï'lI provides the

basis, but that basis is understood ta provide a strange meaning (munlisib gl1arïb) through

128 On the exrunples of muniisib muWim which are called muniisib mU'IIththir by otbee jurisL', sec ,d­
Gbazilli, Shifii'Ill-Ghll1ïl, 178-187.
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disregard for the custom of the Shari'a. For example, to regard the legal opinion that

widows are free of their guardians as being based on their "having married" (mumiirasa),

is considered as a strange causation. Although it is possible to argue that the causation is

based on the analogy of grown up and mature orphans, an analysis of the basis indicates

that the legal opinion about widow is a strange interpretation of the basis in question.

From the injunction "Make trial of orphans until they reach the age of marriage (baiaghü

al-nikii1,l), if then you find sound judgment in them, release their property to them... ,"129 it

is not to be understood that liberation of orphans is based on their age of marriage, it is

rather to be understood to mean that their liberation, in fact, requires their maturity in

dealing with and taking care of their wealth. The former interpretation is considered to

constitute a strange meaning, while the latter is deemed to provide a more relevant

meaning. For the latter has support in the custom of the Shari'a which requires the

maturity of a person in applying God's commands. On the basis of this, the ruling that the

widows are free of the supervision of guardians is to be rationalized, not by their "having

married", but with reference to their "youth ($ighiir) or maturity (bulügh)". The causation

"having married" is based on a strange meaning of the basis which leads to a strange

causation (muniisib gharib) and thus to rejection. 130

Moreover, as a given case may also involve various interpretations, detennination

of muniisib mulii'im should be the result of probing (al-sa br) and of successive

elimination (al-taqsim) of other' interpretations. Such reasoning involves dialectical

disputation through which the various possibilities may be proposed and examined, so as

to arrive at the ultimate understanding of the meaning behind the case. An interpretation

is accepted if it can be shown to accord with the meaning customarily used in the Shari'a,

otherwise it is considered "strange" and thus rejected. The elimination of th:: possibilities

129 See the verse in Ali, The Ho/y Qur'an (4: 6), 180.

130 AI-Ghazfùî. Shiûp al-Ghali/. 150, 153-4.
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must lead to a choice which has the more relevant meaning as maintained in the Shllrï"11

and has a stronger evident in existing rulings of a similar genus, For example, the Shari'il

ruling that the murderer cannot inherit from the killed person may be rationalized in

several ways, If it is interpreted to have the cause "to cancel the intent of one who wants

to take his right before the time (isti'jiï!)," the rationalization is deemed strange because

the Sharï'a pravides no basis which implies a similar meaning (liï yuIiï'im). This idea is

thus to be eliminated from the determination of muniïsib muIiï'im. If the ruling is

rationalized to have the cause "to punish him who has committed a cIime," for example, it

finds sorne textual grounds as regards the principles of punishment for a crime.

Therefore, the latter rationaIization is acceptable. As long as there is no other

rationalization which has a stronger meaning, the rationalization is followed and may be

extended to other cases which have similar attributes. 131

As such, among the most important characteristics of al-Ghazülï's theory of

muniïsib muliï'im is that this is a kind of reasoning which seeks legal justification fram

principles aiready established in the Shari'a. A given case is to be rationalized in the light

of its conformity with the principles already existing in the Sharï'a. A case may consist

of several possible meanings, but the rationalization must be concerned with only those

which have a similar meaning in the Sharï'a. The meaning for which the Shllrï'a

provides no similar genus is to be disregarded. For example, us regards the Shllrï'1l

ruling that selling four kinds ofarticles (wheat, barley, dates, salt) must fulfill three

requirements, viz. similarity in weight, hand to hand transaction, and substitution (aI-

mumiïthala, aI-taqiïbuç/ and al-Qum!), the governing cause of the ruling needs to be

determined. 132 Aceording to al-GhazaJï, the cause of this ruling is the "honor" (Qurma)

131 Al-Ghazali, Shifii'a/-G!lIuil,155.

132 For the Prophetie tradition, "... wa a/-burr bi a/-burr wa a/-sha'ïr bi a/·sha'ïr wa a/·taJnr bi Il!·lIunr
wa a/-miJ1;J bi a/-miJ1;J matha/an bi mathaJ sawii'an bi 501wa' yadan bi yad," see Muslim, $a1;Jï1;J Muslim, 252.
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and the "nobility" ('izz) of these articles, in the sense that they grow in respected places

(munbi' 'an al-hunna). The way to gain what is honored is restricted; hence they are tied

by several requirements. The restriction implicitly leads people to demand that which is

deemed to possess honor, and this then elevates itto a higher rank.

Rationalization of the ruling of the four articles as such is deemed to have its basis

in the Shari'a's ruling which regulates the lawfulness of intercourse (istif.:rliïl a/-buçf'). The

lawfulness of intercourse, meaning marriage, depends on several things: dowry ( 'iwaçf),

guardian (wa1ï) and witnesses (shahiïda). Although the requirements for marriage are

different from those of selling the four articles, both kinds of requirements imply a similar

purpose: to restrictthe way to atlain that which has honor. 133 Interpreting the meaning of

the requirement which governs the sale of these articles means considering only a certain

aspect of them. This aspect is made the basis of the ruling because it is justified by a

principle implied in an existing ruling of the Shari'a. Other aspects of these articles, such

as their being measured by capacity (kayll) or measured by weight (wazni), as

rationalized by other jurists, are to be disregarded because these are not supported by any

basis in the Shari'a. This example demonstrates that determination of muniïsib mulii'im

may constitute a rationalization of a given case in the light of a similarity of its meaning

with a meaning implied in a different case, although this procedure results in disregarding

its other aspects.

Thus, reasoning by muniïsib muliï'im involves several aspects of argumentation.

On the one hand, an intcrpretation of the basis must be guided by the principles

customarily used in the Shari'a rulings. When the basis is understood as a strange

IlIeaning, the interpretation is considered as incorrect and cannot be extended to other

cases. Moreover, the understanding of the meaning of a given case must also reflect an

133 AI-Ghazfùï. Al-MUsUl.:ifiî, Il, 98; idem, Shifii' al-Ghali/, 151-152.
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understanding of the meaning customarily used in the Shllrï'~1. Its meaning must be seen

in the light of ils similarity with the overall meaning of the Shllrï'/l. On the other hand, as

for the selection of possibilities, reasoning by muniisib nllllii'im must be based on the

strongest possible meaning. This suggests that if several possibilities appear in the course

of argumentation, the strongest one must be identified. The availability of an existing

basis, which apparently indicates the genus of meaning of the given case, or a certain

interpretation of a new case, does not necessarily create the attribute of muniisib IIlul/T'im.

Determining muniisib mulii'im must reflect the ultimate understanding of the meaning

which conforms wilh the custom of the Sharï'll's principles. Conversely, a textual basis

might be presumed to have no r~asonable meaning whereby to provide guidance for a

new case, but further analysis may show its relevance to that new case.

As regards the determination of munasllbll, al-Ghazalï states that it is identified

through a rational analysis (al-nll?arï al-'aq/ï). One's conclusion about the identification

of muniisaba can even be examined and challenged by the defendant. This requires a

dialectical methodology which employs, to a great extent, the jurists' argumentation.

Dialectical disputation (mujiidala) for determining the strongest rationalization is

characteristic of al-Ghazalï's theory of muniisaba. Each example he uses to explain the

theory is presented in the form of a dialectical argumentation. 134

lnsisting on the authortativeness of reasoning by munasib mulii'im, al-Ghazalï

maintains that this reasoning is based on a definite (qat'i) textual indication. Given the

definiteness, the reasoning is valid and authoritative. He insists that this reasoning is not

substantially different from reasoning by muniisib mU'llththir (causation on the basis of

direct texts). Therefore, the authoritativeness of the former follows from that of the latter,

134 In contrast ta a1-Ghazilli, a1-Dabüsï maintained that detennination of the attribute of munlis:um is
not subjectto reason, but is detennined by the jurist's inclination (a/-wuqii' fi a/-mus wa qabiil al-qalb ilum,
wa jUtna'ninat al-qalb iJayh): cited in a1-Ghazillï, Shil1i' a1-Ghalil, 142. For al-Ghazfilfs position and his
critique of a1-Dabüsï on this point. sec idem, 142-143.
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which is justifie<! in terms of the validity of reasoning by analogy (qiyas). AI-Ghazalï

daims that the realization of this type of reasoning in legal decisions is unanimously

accepted by the proponents of reasoning by analogy (fuqaha' al-qa'isfn). Even Abü Zayd

al-Dabüsï, whom he formerly criticized because he is believed to have rejected reasoning

by lIlunasaba unless such reasoning is based on direct indications in the Sharf'a

(mu'aththir), used to base his legal decisions on munifsib mula'im. 135

We can see that, in fact, al-Ghazalï's idea is not different from that of al-DabüsL

Both jurists agree that, fundamentally, the basis of this reasoning is sound, like that of

reasoning by munasib mu'lIththir. AI-Dabüsï considers this reasoning under his definition

of lIlunasib mU'aththir, which al-Ghazalï caUs it munifsib mulif'im and the validity of

which he equates with the validity of reasoning by munasib mu'aththir. Severallegal

opinions al-Dabüsï regards as determinations of munifsibmu'aththirbelong, in fact, to the

category of munlisib mula'im, though the former saw it under the category of munasib

lIlu'aththir. Al-Dabüsï affirms in fact that such reasoning is a matter of obligation (wujub

al-',mwf). Sorne other jurists such as al-Dabüsï's predecessors, Abü al-J:lasan al-Karkhï

(d. 340) and al-Ja~~as al-J:lanafj, and later jurists such as Fakhr al-Islam al-Bazdawï (d.

4H2) and his brother Abü Yusr, also define muniisib mu'aththir as including munasib

lIluliPim as used by al-Ghazalï. Like al-Dabüsï, however, they too use this reasoning

under their definition of munasib mU'aththir.I 36

Al-Ghazalï c!aims that reasoning by munasaba was already do ne by the

Companions of the Prophet. He believes that the Companions understood the rulings of

several cases on the basis of the meaning behind their textuaJ grounds. The Prophetic

tradition concerning the legal status of kissing while fasting, he says, is an example.

135 AI.Ghazrùi. Shifii'aJ-GlmlIl.177.

136 For further information on their ideas on reasoning by na$$ and the meaning of muniïs.1ba. sec
Sh:ùabi's work T.1'1ïI ,11·AlIkiim. which has a brief but useful discossion of the subject, 198·255.



•

•

73

Without giving a direct answer to the problem, the Prophet is reported to have suid:

"Whut do you think if you were to gargle (tamaçtmllçtll )'1" According to ul-Ghuzüli. this

trudition implies the explanation: "Why do you not understund thut kissing is un uct

leuding to sexual intercourse, just like gargling which leads to drinking," so thutthe ruling

on kissing is like the ruling on gargling. 137 This trudition indicutes thut u new cuse may

be decided on the basis of u similarity of its meaning to the meuning of u known rulillg

from u diffeœnt case. The established ruling of a cuse of which the Shm'Î'II indicutes the

meaning is to be extended to an unregulated case which is considered to huve u similur

meaning. This technique of making a ruling represents u mtional unalysis of the gelllis of

m~aning behind the ruling and cornes under ul-Ghazülï's definition of reusoning by

munii.çib mllllf'im.

Another instance through which al-Ghazali seeks to show the use of mllllii.~jb

mullf'im by the Companions is concerned with the question of whether or not performing

the pilgrirnage (l,Jajj) on another person's behalf is lawful. On this question too, the

Prophet did not give a direct answer, but implied a principle on which the ruling muy be

based. He said, "What do you think if your father owes a debt and then you muke the

payment'l" 138 This implies that the status of such a pilgrimage is like the status of

payment for a debt, meaning its merits are acceptable. This tradition, ul-Ghuzülï

indicates, is among those which provide the principle for making u ruling on the busis of

~.n understanding of the underlying meaning; the similarity of the meaning of u new cuse

to the meaning of the ruling even from a different cuse enables the first cuse t'J be decided

according to the established ruling of the second ca.se. :hrough his examples, al-Ghuzali

137 Al-GhazaIJ, Al-Musttl,m.ll, 79; idem, Shifii' al·Ghalil, 191.

138 "Am'ai~1 Iaw kiina 'aliI ab/ka dayn fa q"çJay~1hu 7" al-Ghazali. Shim' aI-GhaliI. 191; idem, AI·
Mus~l$m, II, 79.
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justifies the use and the authorilativeness of the theory of muniI.~aba, and especially of

muniI.~ibmuliPim.

With his examples, al-Ghazali implies that his reasoning by muniisib mulii'im is,

to sorne degree, like reasoning by analogy (qiyiis). Having determined that the ruling

implies a ma~JaJJil which is relevant to the ruling and thus has the attribute of muniI.~aba,

the cause of the ruling may be extended to determine the ruling of a new case which has

the same attribute. However, he suggests that muniisib mulii'im is to be distinguished

from qiYiïs. According to al-Ghazali, qiyiis is an extension of the ruling from the original

case, which is stipulated in the texts, to a simiJar case (bi"aynihl) which is not stipulated

in the texts. Reasoning by muniisib mulii'im, on the other hand, is primarily concerned

with the extension of the ruling from the textually based case to a differem case which is

considered to have a similar meaning. 139 The emphasis in muniisib mulii'im is placed on

the identification of a common meaning between two different cases, rather than on the

identification of similar language between two cases. Identification of the genus of

meaning requires intellectual exertion to a greater extent than does identification of

similaJ language. MUlliI.~ib mulii'im is thus a step beyond regular reasoning by analogy.

While al-Ghazali distinguishes reasoning by muniisaba in general from reascning

by qiyiis, he claims the authoritativeness of the former ta be derived from the

authoritativeness of the latter. Whether or not his claim is justified, it may be argued that

his conception of what is called muniisaba as including munasib mulii'im is inevitably a

kind of reasoning which uses the principles of qiyiis. He implies that reasoning by

mumïsib mulii'im is not very different from qiyiis. Arguing that his theory of muniisib

mulii'im is directed by the sources, he contrasts it against qiyiis only in view of ils

different types of their determinants; implicit and revealed basis. The statement that

l39 On the similmity between reasoning by mumïsaba and qiyas, see al-GhazalI, Shifif' a}·GhaliI. 217­
218; on the authoritativeness of mU/L'ls.1ba, see idem, 177.
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munasaba is distinguished from qiyas is made in his ShifiP ,1l-Ghalïl. In his later work

Al-Musta$fiI, he tells us that, principaIly, mumïsuba comes in comprehended within qiYiÏs.

What the Companions mean by qiYiÏs may include those legal decisions which are guided

by specific objective causes in the texts, or those which are based on merely the similarity

of meaning. 14U We may note here Kerr's criticism of al-Ghazalî's theory of muni/subu

which he calls isti$laIJ: "What is thought to be isti$liïIJ (by al··Ghazali) is either a

misunderstood case of qiYiÏs or an unjustified resort to ill-defined subjective

preferences."14! Kamali also indicates that the proponents of qiyiÏs consider that

reasoning on the basis of generic meaning, which al-Ghazali considers as mUJlir.~ib

mula'im, belongs to the general implementation of qiYiÏs. Several examples from the

practices of the Companions, whieh al-Ghazali uses to justify his theory of 1Il11lliÏSilbu

are, in fact, used by the proponents of qiYiÏs to justify their reasoning. 142

Apart from different interpretations of whether or not al-Ghazali's lIlulliïsubu is a

kind of qiyas, it is 10 be noted that, for al-Ghazali, the Shurï'u is to be implemented and

extended through both its explicit textual basis (ta'thïr) and its rational meaning (ul-tuCm

bi ill-ma 'nii). His insistence on the use of reasoning by lIluniÏsib muliÏ'im indicates his

recognition that the Sharï'a must be extended beyond the limit of the specifie textuai

bases. Doing so, however, is never a truly independent reasoning. AI-GhazaIi's theory

implies that mU$iIliIJ are already incorporated, explicitly or implicitly, in the recognized

sources. His munasaba is a legal doctrine which seeks to make rulings through the use of

rational analysis of ma$iïliIJ which at the same time as basing the rulings on the sources.

Thus, al-Ghazali's principle of the adaptability of the law to changes stands in contrast to

140" Al-L1'1il bi mkh$i$ al-m~aJJ W,1 dünahu iu-mulii'im wa DO/lahU al-muniisib iu-ludhi lüyuliPim wu
huwa ayr)an daraj:1t wa law 'alü r)acf," al-Ghazali, AI-MusL1$là, II, 80.

141 Kerr, Islamic Refonn, 97.

142 Kamali, Principles, 275.276.
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that of al-Tüfi, who uses the concept of ma$lal:w not only to justify departures from the

texts but goes even further to consider ma.~lal.w as a general rule. Arguing that ma$lalJa

is the first principle of the Sbarï'a, al-Tüfi allows ma,çlalJa to take precedence over every

other consideration. He maintains that in effect ma$lalJa is a necessity and it is therefore

preferable to other considerations. 143

Al-Ghazalï himself realizes that discussion of the theory of munifsaba, under

which isti,çJiiQ is subsumed, is a controversial issue. In this regard, he cites the position

of different Muslim jurists. He says that the majority of Muslim jurists maintain that

acceptable munifsaba is that which finds a similarity in the existing rulings of the Sharï'a

(muliPim); these jurists thus accept both munifsib mU'aththir and munifsib mulif'im.

Sorne ot.hers, on the other hand, hold that ail munifsaba considerations are valid as the

basis of rulings, without any requirements of similarity. This implies that jurists of the

second group consider even munifsib gharïb, meaning consideration of ma,çJalJa for which

the Sharï'a provides no similarity (ma$lalJa gharïba), as valid.I44 As regards of munifsib

gharïb thus the jurists are not unanimous on its authoritativeness. For his part, al-Ghazalf

himself takes the middle position; he accepts the use of this reasoning but not in its

entirety. He affirms the validity of sorne rationalizations of munifsib gharïb which are

covered by his concept of munifsib mursal. This affirmation is determined by his

particular criteria in rationalizing, so that it does not represent a pragmatic legal decision.

As we shall see later, his elaboration of ma,çJalJa gharïba, or munZïsib gharïb, is governed

by the general customary meaning of the Sharï'a and largely free of mere arbitrary

decision.

143 Zayd. AI-Ma..çl~a. 238-240.

144 AI-Ghazfùi. Shifip al-GhIÙïl. 148.
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B. M~ Ghanoa (Undefined Public Interests)

AI-GhazaIï's position on undefined publk interest is among the controversial

issues. Fahmï Mu~ammad 'DIwan says that al-GhaüIï is ambivalent (mutumddid) on

whether or not to accept il. 145 Kerr observes that al-Ghazalï deems it to be one of the

"imaginary" sources of reasoning. The use of this reasoning is limited to those are

considered valid; if it deals with cases of necessities or needs (ljurünït and ~llijlÏt). If it is

concemed with benefits (tullsïnlÏt), it is in question. 146 [n contrast, according to Kamali,

al-Ghazalï maintains the validity of undefined public interest, if it represents

indispensable interests (ma$lalla Ijarüriyya). [f it pertains to other categories of interests,

namely ma,~Ia!Ja lIlijiyya and ma$lalla tallsiniyya, it is not valid. 147

A close study of al-Ghazalï's works, especially of Shifii' ul-Ghu/ï/, shows that al-

Ghazalï uses the term "munlÏsib gharib", which simply means consideration of undefined

public interest, in two different meanings. In fact, his changing interpretation of the term

is followed by his changing Interpretation of the status of undefined public interesl. At

the beginning of tais work Shif<i' al-Ghalïl, he uses the term munlÏsib ghurïb, or mu~lullu

ghariba, in the sense of general reasoning on the basis of new interests for whkh the

Sharï'a provides indication neither in the particular nor in the genus of meaning. ln

explaining it thus, he rejects such reasoning because he considers it to imply a heresy.

Later, arguing that undefined public interest )'lay also include important aspects of

peoples' interest which ca" he justified by the general meaning of the Shuri'a, his munlÏsib

gharib cornes to signify two possibilities: undefined public interest which has support in

the general meaning, or the custom, of the Sharï'a, and that which is strange or leads to

145 Fahmi Mul)runmad 'U1wan, A/-QiYlUU Il1-PllrüriYYIl WIl MIlq:Tf;il1 :l1-TIlshri' Il/'/SIiiIIII (Cairo: al­
HaY'aal-Mi~riyya al-'Amma lil-Kilflb, 1989),41.

146 Kerr, /s/=ic Reform, 92. 94.

147 KIlffiali, Princip/es, 352.



•

•

78

contradiction or threatens to change what already exists in the Shan-'a. Finally, he uses

the term muniIsib gharïb specifically to refer to the reasoning on the basis of strange

ma$/al)a, which is rejected. At the same lime, he uses other terms such as "a/-munasib a/­

mursal", "a/-istid/iI/ aI-mursal", and "a/-ma$/al)a a/-mursa/a", or "isti,ç/iIl)" to indicate

reasoning on an undefined case which is juslified. 148

The rest of this chapter deals with an analysis of al-Ghazalï's position on

undefined public interest. ln fact, he divides this interest into two categories: that which

is rejected and that which is accepted. Consequently, our discussion too needs to be

divided in accordance with this categorization. ln this section, the term "munasib gharïb"

is used spedfically to refer to the rationalizalion of undefined public interest on the basis

of the ma,ç/aI)a deemed to be "strange", which is invalid and rejected. The term "munasib

ml/rsal", on the other hand, is used to indicate such reasoning on undefined interest which

is valid and accepted because it is known to have support in the general customary

meaning of the Sharï'a rulings. Reasoning by lllunasib gharïb is in a sense the direct

opposite of reasoning by muniIsib mursal. To understand the former, il is necessary to

introduce the concept of the latter. The ramifications of al-Ghazalï's particular theory of

the acceptability of undefined public interest follow from this.

Munasib Mursal (Acceptable Public Interests)

Munasib mursa/ is defined as reasoning on a given case on the basis of its

mll$/Ill)a, for which the Sharï'a provides no precedents (a,ç/ mu'ayyan) but which is

considered to conform with the general meaning, or the custom, of the SharÏ'a.

Reasoning by llluniIsib mursal signifies taking into account a ma~/al)a which appears

only in a new case without any support from a precedent in the Sharï'a. This reasoning,

however, is juslified as long as it is deemed to be parallel to the customary meaning of the

148 Sec al-Ghaz1ili. 5hifiî' aJ-Gh:tlil. 177.207: 2t2, 217; 2t6-217.
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Shari'a. The recognition of munifsib mursul is defended by the argument that the

absence of specifie textual proof does not mean the absence of a principle behind the

texts, which also functions as binding proof. Identification of mumTsib mursal is not very

different from identification of munifsib mulif'im. Both techniques of reasoning use the

meaning of the Shuri'a as their basis. They are, however, differentiated in the sense thut

the types of meaning they use as their basis are different. Munifsib muliï'im has its basis

in the genus of meaning indieated by a specifie through different ruling. MumTsib murs,l/,

on the other hand, has its basis in the general meaning of the Shuri'a which is not inferred

from any specifie, existing ruling, but which rather constitutes a conclusion based on the

overall meaning of the entire corpus of rulings of the Sharï'u. Thus, in the case of

munifsib mulif'im, it is possible to indicate a partieular ruling wliich provided the basis.

while in the case of munifsib mursal, it is impossible to do so.

Munifsib mursal depends on the reasoning that undefined public interest has some

ground in the general meaning in the Shari'a. Il seeks its reference in the nlil,~iTli1;

(interests) inferred from the Shuri'a rulings in general, and thus represents the realization

and the extension of the ma~iili1; which are clearly recognized by the Shuri'a. As already

clarified, the ma~ifli1; are generally classified into three categories, namely ç/ariiriYY<l,

1;ifjiyya, and ta1;siniyyu. The first category represents the mu,~lu1;u of the Shari'a which

pertain to such indispensable matters as the maintenance of religion, life, intellect,

progeny, and property, which are al! considered to be the pillars of community. The

neglect of these interests willlead to disruption of the community. This kind of ma,~l<l1;<l

is not understood from a single conclusive statement in the Shari'a, but is conduded from

severa! Shuri'a rulings. The second category pertains to the needs of people the neglect

of whieh leads to hardship in life. This kind of m<l,çla1;u is deduced from several Shari'u

rulings concerning mitigating rules whieh serve to reduce hardship and support flexibility

of the law in accommodating realities. The third category of interests represents the
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benefits, which improve the character of the Shari'a, this category is also deduced from

several rulings concerning benefits.

MuniIsib mursa/, which too signifies consideration of undefined public interests,

does not have a specific category of its own for the obvious reason that it can fall into any

of these three categories of ma,ç/aJ;a. On the scale of the three categories of ma,çiI/iJ;, the

mumïsib mursa/, which falls under the category of indispensable interests (t;larüriyya) and

the category of necessities (J;lijiyya) serve to indicate the strong reasonable meaning of

ma,ç/aJ;a. An analysis of these categories of ma$/aI;a leads further to acceptance of their

use as the basis of deciding a ruling on a given case. In these categories of ma$iI/iJ;,

reasoning is considered to have the strong attribute of muniIsaba, and is called al-muniïsib

a/-{lIlqiqi a/-'aq/i (simply meaning an understanding of interests which arrives at certainty

and reasonability). TaJ;siniyya, on the other hand, has a less important meaning of

nlll$/aJ;a in il. Its further analysis may lead one to decide that what originally appeared as

ma.5/aJ;a is in fact not ma$/aJ;a at all. Reasoning on the basis of this kind of ma$/aJ;a

thus arrives at a lesser meaning of the attribute of muniIsaba, which is called al-muniïsib

iu-khayiI/i iu-iqmï'ï (meaning an understanding of interests which arrives at presumption

and satisfaction). 149

However, il must be acknowledged that the conformity of new cases with these

three categories of general meaning in the Shari'a does not necessarily Iead to the

validity of the new cases. For al-Ghazali, il is only when the cases are considered to fall

wilhin the scope of the interest governed by muniIsib J;aqiqi 'aq/ï as including t;larü.riyya

and J;iijiyya that the extension of the Shan'a ruIing to these cases is valid. In so far as an

analysis of undefined public interest leads to the opinion that the given case conforms to

the Shi/ri'a 's maintenance of these two categories of ma,çiî/iJ;, the new case is adapted and

149 AI-Ghazrùi. ShiflPa/-Gh:l1il. 172.
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deemed to be covered by munifsib mursal. Such reasoning, therefore, signifies

determining a new case on which the Shari'a provides neither specifie basis nor the genus

of meaning inferred from a different ruling, but rather provides a general meaning

inferred from the entire rulings of the Shari'a.l So If undefined cases are merely concerned

with munasib khiylili iqnif'î as including tal,Jsiniyya, the extension of the Shari"il ruling to

the new case is in question. The extension is allowed only for those cases in which the

Shari'a has established a specifie basis which indicates their similar meaning. Other

cases for which there if no such basis cannot be decided merely on the presumption of

their conforrnity with the general meaning concerning tal,Jsiniyya. In other words, it is not

allowed to secure an interest pertaining to tal,Jsiniyya which appears only in a new case

without precedence in the Shari'a. AI-GhazaJï asserts that securing such interest would

amount to creating a new Shari'a on the basis of reason and what is good according to it

(waçl' li-al-Shar' bi al-m'y wa al-istil,Jslîn), which is invalid. ISI

The rationale of the idea that ma,çlal,Ja tal,Jsiniyya cannot be extended without

specifie basis is that it has the Ieast certainty and reasonable meaning to be employed to

deterrnine the cause. The rationalization of the existing rulings concerning this category

of ma,slal,Ja serves in understanding muniisaba only when they are interpreted in general.

Analysis of particular rulings will not show how they can serve as attributes of munasaba

because their aspect of ma~lal,Ja is not clear. Therefore, this kind of ma,~lal,Ja is not to be

extended to new cases unless it is directly indicated by a textuai basis (na~,~ or the

consensus). Securing this category of ma.51al,Ja, which appears only in new cases, is not

perrnitted. IS2

ISO AI.Ghazan, Shifti' al-Gh,l1il, 209-210.

151 AI-Ghazili. Shifti' :11-GhaliJ. 20S-208.

152 For further details on al-Ghazil1i's reasons for ohjecting ta an extension of the Sh:u'Ï'i1 value or
îll~siniyyiIt ta undefined public interest, see his Shifti' al-Gh,l1il, 173-176.
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AI-Ghazalï's view that the valid but undefined interest is that which pertains to

IIl1j,~/uba ç/arüriyyu and IIla~/aba biijiyya indicates his position of holding to only the

dear, or certain, meaning of the Sharï'a. Conceming çfarüriyya, an example he gives is

that of a situation when the enemies of Muslims attack the Muslims, and use Muslim

prisoners as a coYer to protect themselves; in such situation, killing Muslim prisoners is

justified. ln principle, the Muslim prisoners cannat be killed because kilI'ng innocent

Muslims is prohibited. However, if Muslims refuse to act for fear of killing these

prisoners, the enemy will kill an unlimited number of innocent Muslim people, including

the prisoners, which will lead to the disruption of the community. Vnder the reasoning

that securing the life of people is among the aims of the Sharï'a and belongs ta the

category of IIla\~/aba çfarüriyyu, it is permitted to kill Muslim prisoners, disregard the

prohibition against killing. In this case there is a conflict of interest between killing the

prisoners ta maintain the life of the community as a whole, and abstaining from killing to

save the prisoners. However, to have the prisoners killed is considered to be more in

keeping with the spirit of the law than to lead the whole community to destruction. lt is

believed that in the case of conflicting interests, the intent of the Shari'a certainly is to

reduce bloodshed (taqJiJ al-qatf). The interest of this case pertains to the life of the

community, which is among indispensable matters (çfarüriyya) and is thus validated. 153

An example of a legal opinion on a new case dealing with ma\~laJ;a biijiyya is al­

Ghaziill's approval of the marriage of a young daughter as a means ta release her parents

t'rom the cost of her maintenance. A poor father or a guardian (wali) can marry off his

young daughter in order to release himself from the obligation of maintenance. This

opinion contradicts the principle that marriage is intended ta ensure progeny which

requires the maturity of the daughter. Such a marriage is, however, considered as valid

153" Mill al-u~ul ;11-lIIawhulIJ:l: ;11-isU$HÛ}," ru-Ghazüli, AJ-Musul$fiï,I, 139.
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for it fulfills a need (Qifia).154 Consideration of new interests which represent securing the

needs of people so as to prevent hardship in life is justified. Such reasoning is considered

to be regulated by the attribute of munasib Quqïqi 'uqlï which is accepted. This reasoning

refers to the Shurï'a's rules which provide peoples' interests, the neglect of which leads ta

hardship in the community.

In contrast, the extension of a ruling to a new case on the basis of lIlu~lu!JiI

tilQsïniyya is not valid. The ruling that seHing a dog is prohibited, which arrives at

tUQsïniyya, for example, cannot be extended. The rationalization of this ruling results in

several ideas which lead to uncertainty (la tllQ~!llul-thiqu bihlil. One may argue that the

governing cause of the ruling is the dog's "impurity" (binaj!ïs;ltihïj, while another persan

may say that the cause is the "ignobility and depravity which is particular ta a dog"

(khissu wa rudhafu). Possible causes may be proposed without limitation because the

aspects of mu~luQa tuJ:1sïniyya in this case is not indicated by the Shul'ï'u, and our reason

offers various competing interpretations. AI-GhazITlï affirms that while making any

interpretation is in itself not prohibited, its extension ta a new case is not val id.

Therefore, on the basis of the prohibition of selling dogs, to say that whatever the Slwl'i'il

deems impure (najasu) is prohibited from being sold is not allowed. That the cause of the

prohibition is "impurity" in this case is not a strong basis. ft is only when a caus" is

indicated by a specifie textual basis that the extension of the ruling is allowed. Such

reasoning, however, would not be considered as reasoning by munITsib mursul, but rather

as munasib mu'uththir, because it would be dictated by the meaning of a specifie

source. 155

154 AI-Ghazali, Shifiï' al-G/uui/, 166; idem. AJ-MUSlfl!jfiï, l, 140. AccolÙing to MilIik,lhe rmUTiage of a
young daughter before she can have sexual intercourse (:u-wil/') is prohibited, given that this wouId lead io
her harm. Sec al-RaysünJ, NtI?ariyyu, 78; sec also this lhesis. 20

155 Al-Ghazali, Shifiï' :U-G/I1Ui/, 206-207.
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ln fact, al-Ghazali changes his opinion in his later work AI-Musta,çfli, in which he

allows only that undefined public interest which is under the scope of ma,çlava

çlariiriyya. 156 He now seems to suggest that undefined public interest may be adapted

without any support in a particular textual basis in so far it is concerned with

indispensable matters. It seems that the later controversy regarding al-Ghazali's views

about undefined public interests is the result of his having changed his mind on this

4uestion. One who studies only Shifli' al-Ghalïl will arrive at the conclusion that al­

Ghazali considers undefined public interests relating to both ma~lava viijiyya and

mil~lava çfariiriYYIi as valid. However, al-Ghazali's AI-Musta~fli, composed after Shifli'

al-Ghalïl, represents his final opinion on the determination of a ruling which concerns

undefined public interest, and in this work he seems (0 consider such interests in the

category of ma~/ava viIjiyya to be invalid. Undefined public interest which appears only

in a new case, in the sense that the Sharï'a has no precedent, is limited here only to the

ma,çlava çfariiriyya.

Moreover, the adaptation of the Sharï'a to undefined interests should not only

belong to the category of çfilriiriyyiIt, they should also represent universal interests (çfariira

kulliyya). New ma,çlava çfariiriyya whose benefits belong to a limited number of people

are rejected. For example, as noted above, al-Ghazali approves killing Muslim prisoners

who are used as a coyer by the enemy. The interest here is a case of ma"lava çfaruriyya,

further, it pertains to ail people of the community, and is thus a kulliyya. Such an interest

is differentiated from that which benefits only a certain group, or limited number, of

people. For instance, if a group of people, in the absence of food (mavma~a), decide to

sacrifice one of them in order that the rest can eat, the ma~/ava would fall under the

category of çfariiriyya, but the beneficiaries would be ollly limited number of people.!57

156 AI-Ghaziill, AI-Mus~'l.,ruï.!, 14L

157 AI-Ghazfùl, ShifiP a/-Gh..l1il. 249; see idem, Al-MusUl,iiï, 1. 14 L
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Not being a ma\ç/a1.Ja kuJJiyya, such an interest is not reeognized. Thus, considerations

merely of ma$/aQa cjarüriyya, without being related to ma\ç/IlQil kuJJiYYIl. are invalid basis

for legalizing undefined interests.

Further, determination of ma\ç/aQIl cjarüriyya kuJliyya must be based on

definiteness (qa{'iyya), not simply on assumption. This requires the jurist's analysis of

whether or not the hoped for interest will occur. An analysis which leads to the belief

that the interest will certainly occur is deemed to have the authority to be followed. The

example regarding the killing of Muslim prisoners, the interest that Muslims would

consequently be able to attack the enemy is considered to be certain of achievement. This

killing, although it sacrifices innocent Muslim prisoners, is therefore allowed because it is

certain to serve ma$/aQa cjarüriyya kuJliyya qat'iyya. 15H But if, for instance, then the

interest of shooting at the Muslim prisoners does not necessarily enable the Muslims to

destroy the enemy because there is fortress which is still there to protect the enemy, thus

the ma,çJaQa is not definite here. This cannot be taken as a basis for identifying nJil.~/Il~Ji1

mursaJa. 159

Muniisib Ghana (Unacceptable Public Interests)

ln explaining muni'isib gharïb, al-Ghazali gives several examples from which

important principles can be inferred. Among the most important factors al-Ghazâli notes

for deterrnining his muni'isib gharïb are: that the interests (mll,çiïliQ) do not pertain to the

whole community (laysat kulliYYIl); that the interests are not definite (lllysilt qll{'iYYIl);

that the interests are known to conflict with another but stronger one, so that the stronger

is to take precedence (yajib wjïh a/-'aqwli); that the interests are deemed to contradict the

revealed texts or custom of the Sharï'a ( 'i'idat aJ-Shllr'). If reasoning on an undefined

158 Al-Ghazali, AJ-Muslil~fii,l, 141.

159 Al-Ghazali, Al-MusL1$fii, l, 142.
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interest leads to one of these factors, the result is to be considered under the category of

muniisib gharïb, and is thus rejected. Al-Ghazali insists that the determining of a legal

decision for an undefined ma~JaJ:Ja relies mainly on ijtihiid (personal reasoning) so that

the jurist may argue on the basis of his personal opinion. A jurist's determination being

subject to reason, can be examined by another jurist. The opinion which is considered to

be based on the strongest analysis and is safe from critique is to be accepted.

An example of a causation which lacks the element of a universality of interest is

the famous case of people on a sinking ship. When it is realized that the ship will sink

unless one person is removed, taking into account the interests of the majority would

mean allowing the killing a person in order to save a number of people. According to al­

GhazaIï, consideration of peoples' interest by such reasoning, Le. sacrificing one person

to ensure the safety of a number of people by sheer preference of numbers, is a "strange"

lIJ11~Ja/:J11 (ma,çJa/:Ja gharïba) because the Sharï'a provides no indications in favor or

against. Analyzing this opinion, al-Ghazali concludes that the opinion is invalid. The

ma~J,l/:Ja this opinion claims to secure would benefit only a limited number of people. To

abstain from killing one person in the ship wililead to the death of a particular group of

people, and the lIJa~Ja/:Ja is thus not of a general import (laysat ku11iyya). This opinion is

seen as against the Sharï'a principle of securing the life of innocent people. Furthermore,

al-Ghazali explains that the sacrifice of a person in such circumstances is not covered by

the Sharï'a's prescription on murder by retaliation (qi$ii,ç). Retaliation is intended to

secure the life of the people in general, whiJe the opinion being considered here requires a

crime to be committed. Hence there is no reason to justify the opinion which allows the

sacrifice of an innocent person in arder to secure the interest of particular group of

people. 160

160 AI.GhllZfùï, Shjfip al-Ghalil. 246·248: idem, Al-Mus~1$fii, J, 141.
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This examp.\e illustratesthe important principle that determining undefined

ma,çla{la in consideration of the sheer we;ght of numbers is unacceptable. Al-GhazalI

implies that the interests of the greater number of people are not always more important

than those of one or two people because the former ma)' otherwise outweigh the latter.

The interest of one persan is not always less import.mt that those of a number of people

because the latter may not outweigh the former. Therefore, it would not be allowed ta

sacrifice one innocent persan from the ship ta save the rest of the people, since the

ma$la{lll of securing life is ta be applied without discriminating against a particular

persan. lt would also not valid ta consider this opinion in consideration of securing the

life of a Muslim through killing of a protected Non-Muslim (dhimmi), or securing the life

of a God-fearing learned persan ( 'lilim tilqi) by killing (lf an unwise wanton person (fusù,

ghllbi).161

The case of the ship is different from another case in which consideration of

numbers is allowed in arder ta save communities as a whole. The example al-GhazalI

uses is a situation where the enemies of Muslims atmck them and in arder ta protect

themselves use Muslim prisoners as a caver. In this case, killing Muslim prisoners is

allowed ta give preference to a larger number of people Qver a few, because the interests

pertains ta the entire community. For otherwise, the enemy will kill an unlimited number

of innocent Muslim people including the prisoners, th:JS causing the destruction of the

community.

The justification of the killing of Muslim prisoners implies that the weight of

numbers should represent considerations of universal interest, otherwise it would be a

case of "strange" munasilba which is invalid. Al-Ghazali states that the principle which

is used in this case is different from that which is used in the first case concerning the

161 al-Ghazilli, Shifii' al-Ghlwl, 247.
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invalidity of killing a persan on the ship. [t is argued that the interest of killing prisoners

pertains ta the entire Muslim eommunity whieh eonstitutes a universal (kulIiyy"), and

besides it represents an essential and definite interest (çfllrurll qll{'iYYII). The interest of

killing a persan on the ship, on the other hand, is limited ta those who are on the ship, and

is thus not among the universal interests (lllysat kulIiYYII). Ta abstain from killing one

persan on the ship will lead ta the death of a limited number of people, while ta abstain

from killing the prisùners willlead ta the destruction of the entire Muslim eommunity.162

Furthermore, the requirement that considerations of undefined mll~lll!w must

reflect a definite mll,slll1)11 (qll{'iyya) means that what is not definite would be eategorized

under muniisib gharïb. AI-Ghazalï illustrates this principle by saying that if the enemies

of Muslims use Muslim prisoners as a caver for themselves, but if the enemies

themselves are inside the fortress, the Muslims are not allowed ta shoot at Muslim

prisoners. In this case, the interest of shooting at Muslim prisoners does not necessarily

enable the Muslims ta kill the enemies beeause the fortress remains ta proteet the latter.

If it is known that the Muslims are not able ta bring about the interest, it remains

indefinite (laysat qa{'T). The reasoning of the case whieh results in the permission uf

shooting at the Muslim prisoners is strange (gharïb), and invalid. Ail reasoning which

leads not ta define mll$lll1)a but merely ta presumption (:?lIlwiyya) falls under the category

of muniisib gharïb. 163

With yet another example, al-Ghazalï affirms that preferring a weak interest over

the stronger one is also a kind of muniisib gharTb. Justifying beating of an accused ta

make eonfess te> his crime is a strange reasoning beeause this eontradi\:ts another interest

whieh is stronger. One may argue that because in cases such as theft or murder the

162 AI-Ghazali, AJ-Mus~1!;fii,I, 141.

163 AI-Ghazali, Al-Mus~1.yfii,I, 141.
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criminals usually tend to hide their guilt rather than to reveal it, beating the accused is

consider a ma~JaI,Ja. According to al-Ghazali, the reasoning as such is not valid. Both

wealth (in the case of theft) and life are protected by the Sharï'a; their harm is thus to be

avoided. Included in the principle of the protection of life is the principle of punishing

only the criminal, while criminals are determined by evidence. On the basis of this, to

beat an accused person is considered by al-Ghazalï as strange reasoning because this

means that one is punished before the crime has been proved, and that securing wealth is

preferable over securing life. One may argue that the beating is done because there are

indications that the person was around the place before or after the lost of wealth, so that

the accused person is known to have stolen il. AI-GhazalI replies, but if he is known to

have stolen, then he must be punished on the basis of the crime, if the evidence is not

apparent yet, then to punish him only on the basis of accusation is impropel because this

is a punishment under imaginary evidence. l64

ln case of conflicting interests, the interests are to be weighed. 165 In the case of an

accusation, the interest of securing wealth at the expense of bodily injury, which occurs

without evidence, must be weighed against that of preventing harm to the body at the

expense of wealth. The latter is considered by ai-GhazalI to be the stronger one.

Preferring the latter, on the one hand, is in line with the practice of the Companions. As

already mentioned, the consensus or the practice of the Companions is decisive, like the

existence of the na,ç~ (the Qur'ifn and SUnnil), because both are deemed to be valid

sources subsumed under the general term "athar". On the other hand, aI-GhazalI argues

that in case of contradicting interests, the identification of that which is stronger is

determined through an analysis of which interest has more grounds in Sharï'a ~ç custom

164 AI-Ghaz:lll, AI·MuSL1$fiï, l, 141. For further elabomtion of his argument rejecting the practice of
b""ling tllc accuscd, sec idem. Shifiï' al·Ghalil, 227·233•

165"'llld:l L1"ÜllÇi m'l~hwm:lyn wa lIIaq~üC:aYll • ... yl!iib tarjÛ) al·aqwii," a)·GhazfÙï, Al·MuSL1$fâ. l, 144.
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('lidat aJ-Shar'). In this regards, preferring the latter is deemed ta keep the generul

principle of the SharÏ'a about preventing bodily injury withoUl established eriminal

proofs.

In fact, deterrnining an interest (ma,çJa!Ja) which has grounds in the Sl1arï')j'"

custom is not a simple task. Al-Ghazali indicates that sueh an effort must represent a

deep analysis of the case in the light of its relationship ta the general principles of the

Shari'a. Moreover, this may involve consideration of cireumstantial faets, whieh may

lead ta a change in interpreting the case. For example, the legal decision that the drinker

may be punished with the penalty for a slanderer (!Jadd aJ-muftari) is valid. This decision

seems ta apparently contradict the Shari'a, but it is justified under reasoning by mlllliÎ.çib

mursaJ. Al-Ghazan is aware, however, that a erilic might say: "drinking has its own

penalty and is different l'rom slander, sa how ean the penalty for slander be applied ta one

who does not commit il ,/; this is a strange ruling which has no grounds in the SharÏ'a."

Ta his imagined interlocutor, al-Ghazan replies that the analysis must ineorporate the

facts. The drinkers have already debased (ista!Jqarü) the preseribed punishments of

drinking. This fact makes drinking a new case which requires a different punishment. It

seems that this case follows the principle that when an original ruling cannat be applied,

then an alternative ruling may be given. A higher penalty, but representing the lightest

one, which is properly applied ta the case of drinking is the penalty of the slanderer. The

implementation of this penalty is further justified by the consideration that the drinkers

are intoxicated and usually known ta lend themselves ta slander. The idea that an aet

which usually leads ta a goal is in the position of the goal itself is parallel ta the Shari'a:ç

custom. In fact, concerning the ablutions for example, the Shari'a considers "sleeping"

as "impure" because the former usually brings about the latter. 166 Thus, punishing the

drinker by the penalty of the slanderer is in line with some of the Shari'a's principles.

166 A1-Ghazfili, ShifiPaJ-GlL'/1f/, 212-214.
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The most important characteristic of al-GhazaU's notion of munifsaba is that it

cannot contradict the revealed sources. Once it is determined that a reasoning on the

basis of ma~JaJJij contradicts the texts, it is deemed ta fall under the category of muniisib

gharJb and is rejected. For example, as already noted, the opinion that a ruler who breaks

the fast of Ramaçlan should not pay the financial penalty of freeing a slave or distributing

al ms, but rather must fast for two consecutive months, is a strange reasoning. The

decision is based on the consideration that the usual penance would be no sacrifice for the

rich man. Al-Ghazalï condemns this reasoning because it stands in sharp contrast to the

tex tuai sources which verify the ma,.Jal]a concerning the case. The decision is thus

invalid. To allow the making of rulings by such reasoning, al-GhazalI says, wil1 open the

door for changing all the penalties and their textuai sources in the SharJ'a in accordance

with changing situations. Moreover, if this judgment is known by the ruler as the product

of a reasoning which contradicts the sources, this wil1lead the ruler not to trust the jurist

any longer because he may assume that the jurist's judgments are commonly based on

such reasoning. 167

AI-GhazaIf's objection to giving ajudgment in favor of an unusual penance for the

ruler must not be seen as being in contradiction to his acceptance of an unusual penalty

for the drinker as mentioned above. We have seen that in the case of the drinker, a

substitute penalty is sought after the existing facts indicate that the usual penalty is

inapplicable. ln this situation, the case of the drinker becornes a new case which needs a

different judgment. That the drinker is then given the punishment of a slanderer

constitutes a decision for an undefined public interest. In fact, this reasoning has sorne

grounds in the SharJ'a's general principles of punishment as already clarified. This

reasoning is thus deemed to be in line with the sources and is not munifsib gharJb. In

contrast, an unusual penance in the case of a ruler who breaks his fast during Ramaçlan is

167 AI-Ghaz:ïli. ShifiP,Ù-Gh;ùil. 219; idem, A1-Mus~'l.<fij. 1,139.
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being sought even though the penalty which is prescribed by the Shari"a can be applied.

Seeking a substitute punishment for the ruler thus means a departure from the prescribed

ruling. The reasoning is based on ma,çla{w, but at the same time it contradicts a princip le

of the Sharï'a, and is therefore considered strange reasoning.

These examples demonstrate that sorne undefined public interests are to be

rejected. When these interests do not pertain to ail people, or are not definite, or contlict

with what is stronger, or contradicl the customary meaning of the SIwrïca, the

considerations of lÏiiI,çla/;Ja are classified under mun!Isib gharJb and ~~re not val id.

Determining whether or not a particular interest pertains to ail people, and whether or not

it represents a definite interest, depends mainly on rational determination. The jurist must

evaluate these two matters with his own knowledge and through circumstantial evidence.

Consequently, the ma~lili/;J can neither be enumerated nor predicted in advance because

they may change according to time and circumstances. An undefined interest may be

considered to pertain to ail people in one case, and only to sorne in another: it may be

deemed to serve an indefinite interest at one time, and a definite one at another. 16H On the

other hand, determining the stronger of the conflicting ma~mi/;J, and determining whether

or not a ma,çla/;Ja contradicts the law, are subject matters to an investigation of the

sources. An analysis of these two aspects will occupy a jurist's reasoning, which is

mainly to be guided by the existing principles of the Sharï'a.

As such, the principles al-Ghazalï uses to determine the valid or invalid undefined

public interest (ma,sali/;J gharïba) represent consideration of circumstantial elements and

the maintenance of customary meaning of the Sharï'a. Jurists' consciousness regarding

168 The idea that a definite interest may become an indefinite one, or otherwise. is subsllmtiated hy al­
Ghazali's example conceming the Muslim enemies who use Muslim prisoners as their cover (III/IUT"S hil­
muslimln). In the beginning, it is said that, in cert;tin conditions, to kill Muslim prisoners on such OCclL,ion
is an indefinite interest (?anniyya). But in a later discussion, ;~-Ghazali suggests that under different
conditions, the interest may be considered as a definite one ( 'ind a/-qal'), or as indefinite hut close tlJ a
definite one (?<11lIl qaIib min aI-qal'), sec al-Ghazali, AI-MuSlIl!jfif, J. 141-142.
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actual circumstances may lead a case to be differently understood and decided, and this

serves a basis for understanding the flexibiIity of the lslamic law. The maintenance of the

Sharï'a meaning is a determinant which substantiates the reasoning so that it is secure

from pragmatic tendencies. The implementation of these principles thus means the

extension of the Sharï'a value in cases for which the Shari'a is silent.

The idea that an undefined interest must be seen in the light of its conformity with

the general meaning customary used in the ShiU"ï'a implies that the absence of specifie

textual basis does not mean the impossibility of seeking particular link in the sources.

Here, it is suggested that the customary meaning of the Sharï'a becomes the basis. This

meaning is inferred from an understanding of the entire principles, intents and values in

the Sharï'a. Therefore, the basis of determination of undefined interest is not like that is

used for making a ruling by muniïsib muliï'im, to which the Shari'a provides a particular

genus of meaning through a different case. The general meaning is very abstract and

requires jurists' deep experience in grasping the meaning behind the Shari'a legislation.

Apart from the difficulty of grasping the gent~ral meaning, or the customary meaning of

the Shilri',l, ail this indicates that al-Ghazalï's theory of muniïsaba for determining rulings

on eventualities is not an independent reasoning, and is thus never used for an arbitrary

legal decision.
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Al-Ghazalï's theory of munasaba is a method of reasoning on the basis of the

meaning behind the Sh,lrÏ'a. This theory proposes a legal solution to the problem of

making rulings on cases for which the ShurI'u provides no direct textuai indication.

Arguing that the SharÏ'a's legislation is in accordance with public interest (nlil~la!liI), al­

Ghazalï contends that a ruling which lacks a clear indication of its cause ('111a) in the Sllltrï'a

may be rationalized through an understanding of its nlil,çla1;liI, which is similar to the

ma,çlava of other rulings already established in the SharI'a. The ma~lilVu may then be

considered as the goveming cause of the ruling, which may, in turn, be extended to any

new case which has similar attributes but no direct textuai indication. As a further

manifestation of his conviction that the SharI'a ensures public interest, al-Ghazalï expounds

the legal doctrine that certain public interests for which the sources provide no similar

example may be adapted to Islamic law under the direction of the general meaning of

SharÏ'a rulings. Generally speaking, al-Ghazalï's doctrine of munasubu implies an

understanding that the SharÏ'a is not merely an institution of obedience, but also an

instrument of human welfare. Considerations of public interest, which determine welfare,

are justified because they are believed to stand in line with the general principles of the

Shilrï'a legislation.

Among the most important of al-Ghazalï's legal doctrines on the adaptation of the

Shilrï'a to new developments is his notion of reasoning by munasib mula'im and mumTsib

ghilrïb. Munasib mulii'im is concerned with the adaptation of the law to public interests

which have some grounds in the generic meaning of an existing ruling in the ShurÏ'u. This

enables the jurists to decide every eventuality which has a ma,çlava similar to that of rulings

aiready stipulated in the SharÏ'a. Consideration of muniïsib muliï'im thus enables the jurist

to define the legal status of any given case for which the SharÏ'a has no precedent (a,çl) but
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ûn!y a similarity in genus to an existing ruling. To acknowledge the validity of this

reasoning is to see the rulings in the Sharï'a in the light of their function as particular

prescriptions on which other cases which are different but have similar attributes may be

decided. For al-Ghazali munii.çib muliPim is a kind of reasoning which is based on definite

sources. Comparing this reasoning to reasoning by analogy (qiyii.ç), he affirms that the

former's authoritativeness follows fram the authoritativeness of qiyii.ç.

AI-Ghazalï's theory of munifsib gharïb is proposed as a technique ofreasoning for

deciding the legal status of any new cases which have neither direct indications nor

similarities in the Shari'a. It is to be noted that al-Ghazalï's use of the terms "munifsib

gharib" or "ma~/aIJa ghariba" has various meanings, and he is not consistent in explaining

the concept. At fust, he uses the terms to indicate the general consideration of ma,çlalJa in

matters where the Sharï'a provides no basis in favor or against. Later, however, the tenns

come to signify reasoning on the basis of a new ma~laIJa which is "strange" and

contradicts the Shari'i!, or threatens to introduce changes in it and is therefore rejected. At

the same time, he introduces the concept of munifsib mursaJ to indicate reasoning on the

basis of a new ma,çlapa which can be justified in terms of the general meaning of the

Shuri'a and is therefore valid.

AI-Ghazalï's theory of munii.çib mursaJ, subsumed under the general reasoning on

the basis of new and undefined public interest, is a significant contribution to legal theory.

ft enables the jurist to adapt sorne new aspect of public interest to Islamic law. In making a

ruling in these cases, the jurists must be guided by the general meaning of the Sharï'a

which is not incr;'porated in a particularity or genus of an existing ruling. Rather, such

meaning inferred fram the custom of the rulings of the Sharï'a as a whole. This theory, on

the one hand, leads to the idea that the Sharï'a, besides being an aggregate of particularities

and genera of ruling, also comprises principles of the law in general. On the other hand, it

becomes clear that the adaptation of the law to new developments is never based on an
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arbitrary decision because the jurist must find grounds in the general memling of the Shari'il

in order to adapt new rulings to il.

Given that the determination of muniïsib mursal refers to the general meaning

behind the Shari'a's rulings, muniïsib mursal is not different from mumTsib nwiIT'im BOÙI

kinds of reasoning are governed by the meaning of the Shari'a, not by reason's

detennination of what is good or bad. They are differentiated only in the sense of their type

of basis, not in the essence. ln the sense that in case of muniïsib muilT'im the mem1Ïng is

implied in a particular genus of existing ruling which is possible to identify, white in the

case of muniïsib mursal the meaning is inferred from the rulings in general and cannot be

easily identified. The application of muniïsib mursal, therefore, goes beyond that of

muniïsib muliï'im. The former requires the jurists' understanding of the principles, values,

and the spirit of the Shari'a as a whole, on the basis of which they may decide whether or

not the case conforms to the Shari'a. AI-GhazaIi suggests that its implementation is subject

to ijtihiïd and constitutes a matter of probability (;?:anniyya), not certainty (qll{'iyya).

Having insisted that they are substantially similar, al-Ghazali equates the authoritativeness

of munifçib mursal to the authoritativeness of muniïsib muliï'im, which in turn is justified

by the authority of qiyiïs in general.

To al-Ghazalï, the idea that the Shari'a provides the meaning and principles which

are concerned with human interests is the result of an inductive survey of revelation. lt is

known, he argues, that the Shari'a rulings customarily imply intelligible intents which

pertain to human welfare. Although he acknowledges that the meaning of some rulings in

the Shari'a is unextractable (al-ta1,lakkumiït al-jiïmida), he maintains that this represents

only a small number of rulings (majriï al-shiïdh al-niïdir). Since it is customary for Shari'a

rulings (ghiilib 'iïdat al-Sharè) to provide intelligible meaning, that custom is to be followed.

For al-Ghazali, ta1,lakkum does not mean that the rulings have no meaning, but rather that

they have a less intelligible meaning. Thus, he argues in effect that ail rulings serve to
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illustrate the meaning. It should be clear that al-Ghazali's understanding of the meaning

behind the Sharï'a is not deduced from the discredited theological position concerning

God's obligation as regards His creatures, or from the Mu'tazilï theory of reason's

determination of good and bad; it is understood rather from the direction, intent, and

purpose of thl:: Shari'a which God customarily attaches to His rulings.

Thus, al-Ghazali's principle of munifsaba represents a legal construction by which

the Sharï'a can be extended in terms of its meaning. Through munifsaba, a ruling and a

new case are interpreted in the light of an interest which is parallel to those already

safeguarded by the Sharï'a. This theory enables the jurist to establish the status of

contemporary problems by human reasoning which however is free of sheer liberal

pragmatism. To al-Ghazali, the meaning of the Sharï'a must guide the application of

human reasoning in its effort to understand the aspects of ma~Japa inhering in a given case.

To do so would help prevent secularization. Given that the theory proposes a mcchanism

for an extension of the law through reliance on the meaning behind the rulings, munifsaba

represents a form ofreasoning by analogy (qiyifs) which is directed by the cause ('illa) as

inferred from the meaning of the Sharï'a rulings. Muniisaba, however, as al-Ghazalï

emphasizes, is not categorized as qiyifs; a reasoning which is directed by the cause as

indicated on a textual basis, butrather it is subsumed under reasoning by indications

(istidJiiJ).

ln practice, public interest may change over time, which may result in different

rulings on a similar case for the obvious reason that the case in question may contain

different meanings or interests. It is here that the jurist is required to carefully analyze a

given case so that he may indicate the aspect of ma~JaQa and maçfarra which may change,

and whether this willlead to a change of the ruling and the extent that the ruling might

change. Neglecting to do so would mean the jurist's being unjust in making his ruling, and

this contradicts the aims of the Shari'a.
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Compared to the theory of ma~laba by al-Tûfi, for example, that of ai-Ghazali may

be preferred because it strongly appreciates the authority of the existing principles of the

Sharï'a. Arguing that the main intent of the Sharï'a is to secure peoples' interest, al-Tüt1

insists that any conflict betwet:n such interest and the literai applkation of the law willlt:ad

to the interest taking precedt:nce over the latter. Al-Ghazalï's tht:ory of mUlllïsabll. for its

part, proposes a legal doctrine by which a jurist may make a ruling for an undefined public

interest on the basis of a rational analysis in which the general meaning of the Sharï'a will

determine the content of the ruling. His theory of muniisaba is thus secure from liberal

tendencies because public interest is made to stand in line with the meaning implied in the

Sharï'a. Thus, muniisaba is a safeguard from rigidity but simultaneously prevents

reasoning on the basis of secular tendencit:s.



•

•

SELECTED BIBLIOGRAPHY

A. Arabie Sources

'Abduh, Mul;1ammad. TaqrIr: FaçlIlat Mufti al-Diyifr al-Mi~riyya fi I~liIl) al-MalJiikim al­
Shar'iyya. Ed. Mul;1ammad Rashid RiçHL Cairo: Maçba'at al-Manifr, 1317/1900.

Abu Sinna, Al;1mad FahmL Al-'Urf wal-'Ada fi Ra'y al-FuqahlI'. Cairo: Maçba'at al­
Azhar, 1947.

Abu Yusuf, Ya'qub b. Ibrahim. KitlIb al-KharlIj. Cairo: al-Maktaba a1-Salafiyya, 1976.

Al-Âmidi, Sayf al-Din Abü l;Iasan. Al-ll;kam fi U~iil al-AlJkiIm. 4 Vols. Cairo: Maçba'at
al-Ma'ITrif, 1914.

Al-'Askari. KitlIb al-AwlI'il. Madina: n.p., 1386/1966.

Al-Ash'ari, Abü Yal;1ya Zakariyya. GhlIyat al- Wu\ç[jJ illI LublIb al-U\çiil. Cairo: 'Ïsa a1-Babi
al-l;Ialabi, n.d.

A~ghari, sayyid Mul;1ammad. Al-Qiy<Ts wa-Sayr al-TakwIn. Cairo: Dar al-l;Iuqüq al­
IsIamï, 1982.

Baalbaki, Rohi. Al-Mawrid: Qamiis 'ArabI - InklIzI. Beirut: Dar al-'I1m lil-MaJayin,
1992.

Baltajï, Mul;1ammad. Manhaj 'Umar Ibn al-KhattlIb fi al-TashrI'. Cairo: DITr al-Fila al­
'Arabi, 1970.

AI-Ba~ri, Abü l;Iusayn Mul:mmmad b. 'Ali. Al-Mu'tamad fi U~iil al-Fiqh. 2 Vols. Ed.
Shaykh Khalïl al-Mays. Beirut: Dar al-Kutub al-IsJamiyya, 1404/1983.

Bazdawi, Fakhr al-Islam Al,1mad b. Mul;1ammad. Kanz al- Wu~iil ila Ma'rifat al-U~iil, with
Kashf al-Asrifr 'allI A$l al:lmam Fakhr al-Islam 'Ali al-BazdawI. 4 Vols. Beirut:
Dar al-Kitab al-'Arabi, 1394/1974.

Al-Bukhan, 'Abd al-'Aziz b. Al;1mad. Kashf al-Asrifr 'ala A$l al-Imam Fakhr al-Islam 'Ali
1l1-BazdawI. 4 Vols. Beirut: Dar a1-Kitab a1-'Arabï, 1394/1974.

Al-Bürï, M. S. R. pilwabit al-Ma~lll1;a fi al-SharI'1l al-IsllImiyya. Beirut: Mu'assat al­
RisaJa. 1977.



•

•

100

AI-DabüsI, Abü Zayd 'Ubayd Allüh b. 'Umar. Kitiïb al-Ta'sïs al-Na?lU: Caira: al-Malba'a
al-Adabiyya, n.d.

Al-FasI, 'Alal. Maqa,çid i11-ShilI"ï"i1 al-IsliTmiyya Wil-MilkiTrimuhiT. Al-Dar al-Bayçla':
Maktabat al-Wal)da, n.d.

Al-GhazalI, Abü l;iamid Mul)ammad. AI-Mankhul min Ta%JiTt al-V~ul. Ed. M.H. HÏlü.
Damascus: Dar al-Fikr, 1400/1980.

-------- . AI-Musta,çtamin 'Ilm iÙ-V~Ul. 2 vols. Caira: al-Maktaba al-Tijariyya, 1937.

-------- . Shitao iIl-Ghalïl fi BilyiTn iù-Shabh wal-Mukhil wa-MasiTlik i11-Til'·m. Ed. tlU111d
'Ubayd al-KabIsL Baghdad: Malba'at al-Irshad, 1390/1971.

Ibn al-I:Hijib, 'Uthman b. 'Umar. Mukhtil~i1r al-MuntahiT. Istanbul: Al-Maktaba al­
IsHïmiyya, \310.

Ibn !;Iazm, Mul)ammad 'AH b. Al)mad. AI-I/:Jkam fi V~ul i11-A/:JkiTlIJ. Cairo: Malba'at al­
Imam, n.d.

Ibn Majah, Mul)ammad b. Yazïd al-QazwinL Suniln Ibn Miijab. Istanbul: Cagri Yayinlari,
1401/1981.

Ibn Taymiyya, TaqI a1-DIn Al)mad b. 'Abd al-!;IaHm. Mas'alat i11-lsti/:JsiTn. Trans. and ed.
George Makdisi in Arabie and Islamie Studies in Honor ofH. A. R. Gibb. Leiden:
E. 1. Brill, 1965.

---------. AI-Siyasa iIl-ShilI"'iyya. Beirut: Dar al-Ma'arif, n.d.

AI-lsnawI, Jamal al-DIn AbI Mul)ammad 'Abd al-RaI)Im. AI-Tilmhïd fi Tukhrij i1/-FllrO'
'aliT i11-V,çül. Ed. Mul)ammad !;Iasan HItü. Beirut: Mu'assasat al-RisITIa,
1404/1984.

Jamal al-DIn, Mu~lara. AI-Qiyas: lfaqïqiltuhll wa-lfujjiYYiltuhll. Najaf: Malba'at al­
Nu'man, n.d.

AI-JurjanI, 'AH Al)mad. lfikmat iIl-Tashrï' wa-Falsafatuhll. Caira: Dar al-Kutub, 1938.

AI-JuwaynI, Imam !;Iaramayn. AI-Burhiïn fi V~[jJ al-Fiqh. Ed. 'Abd al-'A:?Im DIb. 2
Vols. Cairo: Dar aI-An~ar, 1400/1980.

--------. AI-WiII"aqat fi V$ul iIl-Fiqh. In JaIaI al-DIn al-Mal)allI, ShilI"/:J al- WiII"aqat fi V~ul
al-Fiqh. Cairo: n.p.



•

•

lOI

AI-Kabisi, l;Iamd 'Ubayd. "Muqaddimat al-Ta1,Jqiq." ln al-Ghazali, Shjfiï' al-Ghalïl fi
Bayan al-Shabah wal-Mukhïl wa-Masiilik al-Ta'lïl. Ed.l;lamd 'Ubayd al-Kabisi,
Baghdad: Malba'at al-Irshad, 1971.

Al-Khallaf, 'Abd al-Wahhab. Ma.~adir al-TashIf' al-Isliimï fima la Na,ç$a fih. Kuwait: Dar
al-Qalam, 1398/1978.

--------. eJlm U$ü1 al-Fiqh. Kuwait: Dar al-Qalam, 1398/1978.

Malik, Ibn Anas. Al-Muwafta'. Cairo: MU~lUffi al-Babi al-l;Ialabi, 1370/1951.

Ma~ma~ani, Sub~i. Falsafat al-Tashrï' fi al-Islam. Beirut: Malba'at Dar al-Kashshaf,
1952.

AI-Muslim, Abü al-l;Iusayn b. al-l;Iajjaj al-Nisabüri. Mukhta$ar Sahih Muslim. Ed.
Mu~ammad N. al-Albani. Beirut: al-Maktab al-Isllimi, 1402/1982.

AI-Na'im, 'Abd af-'Aziz. U$ü1 al-A1,Jkam al-Shar'iyya. Cairo: Dar al-ltti~ad al-'Arabi,
n.d.

Al-Qaçli al-Nu'man, Ibn Mu~ammad. Ikhtilaf U$ül al-Madhiihib. Ed. MU~lara Ghalib.
Beirut: Dar al-Andalus, 1393/1973.

AI-Qalqashandi, A~mad b. 'Ali. Sub1,J al-A 'shiï fi Sina'at al-'Insha'. Cairo: al-Muassasat
al-Mi~riyya al-'Amma, 1383/1962.

AI-Qarafi, A~mad b. Idris. Shar1,J Tanqi1,J al-Fu,çü1 fi Ikhti$ifr al-Ma1,J$ül fi al-U$ül. Ed.
Taha 'Abd al-Ra'üf. Cairo: al-Maktaba al-Kulliyya al-Azhariyya, 1973.

Al-Raysüni, A~mad. Na;r.ariyyat al-Maqa,çid 'ind al-Imiün al-Shiï,tibi. Ribal: Dar al-Aman,
1991.

Riçla, Rashid. Shubuhiït al-Na$iïra wa lfujaj al-Islam. Cairo: Dar al-Manar, 1367.

---------. Yusr al-Islam wa Usül al-TashIf' al-'Amm. Cairo: Matba'at al-Nahda, 1956.. ..

AI-Sarakhsi. Mu~ammad b. A~mad Abü SahI. U$ül al-Sarakhsi. 2 Vols. Ed. Abü al­
Waffi al-Afghani. Cairo: Malübi' Dar a1-Kirab al-'Arabi, 1373/1904.

Al-Shafi'i, Mu~ammad b. Idris. Kitab al-Umm. 7 Vols. Cairo: a1-Malba'a al-Kubra al­
Amiriyya, 1325.

---------. AI-Risiila. Ed. Mu~ammad Sayyid KillinL Cairo: Mu~lUra al-Babi a1-I;Ialabi wa
AwIaduhu, 1403/1983.



•

•

102

AI-Shalabï, Mu~ammad MU~lafâ. Ta'lïl al-A/.Jkifm 'Arç/ W,j Tu/.Jlïlli-Tmiqut ul-TIl''lïl wu
TiI.tiJwwurlitih fi 'U~ur al-ljtihifd W,1 al-Tuqlid. Cairo: Malba'at al-Azhar. 1947.

AI-Shawkanï, Mu~ammad b. 'AH b. Mu~ammad. lrshiid ul-Fu/.Ju/ iliï Tu/.Jqiq 11i-l;luqq min
'llm al-U,~iïl. Cairo: MU~laf[ al-Babï al-I;Ialabï wa Awladuhu. 1937.

AI-ShaybanL A/-A,~J. Vol. IV. Hyderabad Dakkan: Da'irat al-Ma'arif al-'Usthmaniyya.
1386/1966.

AI-Shiïlibï, Abü Is~aq Ibrahim. A/-I'ti,~ifm. Vol. 1. Cairo: Malba'at al-Manar. 1332/1914.

-------- . A/-Muwiffaqift Cairo: al-Maktaba al-Tijariyya al-Kubra, n.d.

AI-Sijista:nï, Abü Dawüd. Sunun Abu Duwud. Vol. II. I;Iims: M. 'Ali al-Sayyid.
1388/1969. English Trans. A~mad I;Iasan. Lahore: AshrafPress, 19R4.

AI-Subkï, Taj al-Dm. Tabaqift al-Shiffi'iyya u/-Kubrif. 6 Vols. Beirut: Dar al-Ma'rifa. n.d.

AI-Tirmidhï, al-Imam Mu~ammad b. 'Isa. Sunun u/-Tirmidhi; II/-Jumi' u/-$hu/.Ji/.J. Ed.
'Abd al-Ra~man Mu~ammad 'Uthman. Beirut: Dar al-Fikr, 19R3.

Turabï, I;Iasan. Tajdid U,~iïl ,Ii-Fiqh. Beirut: Dar al-Fiqr, 1980.

'Ulwan, Fahmï Mu~ammad. A/-Qiyam u/-l)ururiyya WII Muqif,~id 11/-Tllshri' U/-/S/I/m/.
Cairo: al-Hay'a al-Mi~riyya al-'Amma lil-Kimb, 1989.

Zayd, MU~laf[. A/-Ma,~/a/.1a fi Tllshri' a/oIs/ami wa Najm u/-Din a/-Tufi. Cairo: Dar al­
Fila ai-'Arabï, 1384/1964.

B. English Sources

Books:

Anderson, Norman. Law Reform in the Mus/im Wor/d. London: The Athlone Press,
1976.

Bosworth, C.E. and J. Schacht. The Legacy of Is/am. London: The Clarendon Press,
1974.

Coulson, J. N. Conflict and Tension in Is/amic Jurisprudence. Chicago: University of
Chicago Press, 1969.



•

•

•

103

-------. A History of lslamic Law. Edinburgh: Is1amic Survey, 1964.

Fakhry, Majid. lsiamic Occasionalism and its Critique by AveIToes and Aquinas. London:
George Allen and Unwin, 1958.

Fyzee, A. A. Out/ines ofMuhammadan Law. London: Oxford University Press. 1974.

Goldziher, Ignaz. Muslim Studies. Trans. C.R. Barberand and S. M. Stem. 2 Vols.
London: George Allen and Unwin, 1971.

Heer, Nicholas (ed.). lsiamic Law and Jurisprudence. Seattle: University of Washington
Press, 1990.

Hourani, Albert. Arabic 71lOught in the Liberal Age, 1798- i 939. London: Oxford
University Press, 1962.

Iqbal, Muhammad. The Reconstruction of Rel.igious Thought in Islam. Lahore: Sh.
Muhammad Ashraf, 1982.

Kamali, Muhammad Hashim. Principles of Islamic Jurisprudence. Cambridge: 1slamic
Text Society, 1991.

Kerr, Malcolm H. Is1amic Refonn: The Political and Legal Theories of Mu/.Jammad
'Abduh and Rashid Riç/ii. Berkeley: University of California Press, 1969.

Khadduri, Majid. lslamic Jurisprudence: Al-Shafî'i's Risala. Baltimore: John Hopkins
Press, 1961.

Na'im, Abdullahi Ahmad. Toward an lsiamic Refonnation. New York: Syracuse
University Press, 1990.

Posner, Richard A. The Problems of Jurisprudence. Cambridge: Harvard University
Press, 1990.

Qadrï, Anwür Al:Jmad. lslamic Jurisprudence in the Modem World. Lahore: Sh.
Muhammad Ashraf, 1981.

Rahim, AbdUL The Principles of Muhammadan Jurisprudence According to the lfanafi,
M,Tliki, ShiTfi'i, and lfanbali Schools. West port, Cann: Hyperion Press, 1981.

Rahman, Fazlur. Islamic Methodology in History. Karachi: Central Institute of 1slamic
Research, 1965.

Schacht, Joseph. An Introduction to Islamic Law. Oxford: The Clarendon Press, 1964.



•

•

••

104

--------. The Origins ofMuhammadan Jurisprudence. Oxford: Clarendon Press. 1959.

Rosen, Lawrence. The Anthropology of Justice: Law as Culture in lslamic Society.
Cambridge: Cambridge University Press, 1989.

Watt, W. Montgomery. Islam and the lntegmtion of Society. London: Routledge and
Kegan Paul, 1961.

Articles:

Ali, Muhammad Mumtaz. "The application of the SharI'a: Meaning and Methodology,"
Islam 11Ild Modern Age 20 (1989): 320-340.

Anderson, J.N.D. "Recent Developments in Shari'ah Law." Muslim World 40 (1950):
244-56.

Binder, Leonard. "AI-GhazITlï's Theory of Islamic Government." The Muslim World 45
(1955): 229-241.

Faruqi, Muhammad Y. "Consideration of 'Urf in the Judgment of the Klwlafiï' al­
Rlishidün and the Early PuqahlI'." The American Journal oflslamic Social Scief.lces
9 (1992): 483-498.

Frank, Richard. "Several Fundamental Assumptions of the Ba~ra School of Mu'tazila,"
Studia Islamica 58 (1983): 5-18.

Hallaq, Wael B. "The Development of Logical Structure in Sunni Legal Theory." Der
Islam 64 (1987): 42-67.

--------. "The Logic of Legal Reasoning in Religious and Non-religious Cultures: The
Case of Islamic Law and Common Law." Cleveland State Law Review 39 (1987):
76-96.

-------- . "Logic, FormaI Arguments and Formalization of Arguments in Sunni
Jurisprudence." Arabica 18 (1986): 427-54.

--------. "U,çül Piqh: Beyond Tradition." Journal ofIslamic Studies 3 (1991): 170-202.

--------. "On Inductive Corroboration, Probability and Certainty in Sunni Legal Thought."
ln Islamic Law and Jurisprudence: Studies in Honor of Parhat J. Ziadeh. Ed.
Nicholas Heer. Seattle: University of Washington Press, 1990,3-30.



•

•

•

105

''The Primacy of the Qur'an in Sha~ibi's Legal Theory." ln Islamic Studies
Presented to Charles J. Adams. Ed. W.B. Hallaq and Donald. P. Little. Leiden: EJ.
Brill, 1991,69-90.

--------. "Was the Gate of Ijtihad Closed'!" International Journal of Middle East Studies
16 (1984): 3-41.

Hasan, Ahmad. "The Principle of Isti~san in Islamic Jurisprudence." Islamic Studies 16
(1977): 347-363.

--------. "Rationality of Islamic Legal Injunctions: the Problem of Valuation (ta'lïl)."
Islamic Studies 13 (1974): 95-110.

Hourani, George. "Juwaynï's Criticism of Mu'tazilite Ethics." Muslim World 65 (1975):
161-74.

--------. "The Basis of Authority of Consensus in Sunnite Islam." Studia Islamica 21
(1964): 13-60.

--------. "Two Theories of Value in Medieval Islam." Muslim World 50 (1960): 269-78.

Makdisi, George. "The Juridical Theology of Shafi'i: Origins and Significance of U$ül al­
Fiqh." Studia Islamica 59 (1984): 5-47.

--------. "The Non-Ash'arite Shafi'ism of Abü I;Iamid al-Ghazali." Revue des Etudes
Islamiques 54 (1986): 239-257.

Makdisi, John. "Hard Cases and Human Judgment in Islamic and Common Law." Indiana
lmernational & Comparative Law Review 2 (199\): 191-219.

-------- ."Legal Logic and Equity in Islamic Law." The American Journal of Comparative
Law 33 ( 1985): 63-92.

Mayer, Ann. "The Sharï'a: A Methodology or a Body of Substantive Rules'?" In Islamic
Law and Jurisprudence. Ed. Nicholas Heer. Seattle: University of Washington
Press, 1990, 177-198.

Nour, Alhaji A.M. "Qiyas as a Source of Islamic Law." Journal of Islamic and
Comp,'IfativeLaw 5 (1974): 18-52.

Paret, R. "Isti~san and Isti~lâ~." Encyclopedia of Islam. Vol. IV, Newedn. Leiden: J.
Brill, 1978,255-258.

Rosen, Lawrence. "Equîty and Discretion in a Modern Islamic Legal System." Law and
Society 15 (1980): 307-345.



•

•

••

lOti

Shehaby, Nabil. "cllla and Qiyas in Early Islamic Legal Theory." JOUl7IiI! of AmericiilI
Orientil! Society 102 (1982): 27-46.

Smith, Wilfred Cantweli Smith. "The Concept of Shilri"iI among Some Mutakaliimün." ln
Arabie illld Is!amie Studies ill HOllor of H. A. R. Gibb. pp. 581-602. Ed. George
Makdisi. Cambridge: Harvard University Press. 1967.

Weiss, Bernard. "Interpretation in (slamic Law: the Theory of Ijtihiïd." AmericiilI Joumil!
ofCol7lpariitiveLilw 26 (1978): 198-212.

--------. "Knowledge of the Past: the Theory of T,lwatur According to GhazalL" Studiil
IS!ilmiea 61 (1985): 81-105.




