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Abstract

The nature of the relationship between Indigenous peoples and the Canadian state has continuously
evolved. Alongside this, different and often conflicting legal perspectives have arisen in order to
better understand this relationship. This thesis considers how such perspectives can be grouped
into identifiable frameworks which act as a blueprint for the relationship. Three frameworks will
be analysed in this paper: recognition, self-determination, and treaty federalism. Where a particular
model is applied, its associated objectives, assumptions, and limitations form the legal foundation
of the relationship. To demonstrate how these frameworks can be used as a model to inform the
Indigenous-state relationship and how such framework choice is reflected in the final relationship,
three co-management regimes are analysed: the Nunavut Wildlife Management Board, Cowichan
Watershed Board, and agreements establishing co-management on Haida Gwaii. It is argued
that, in order to improve communication, notice must be taken of these frameworks to allow
conversations and negotiations between Indigenous peoples and the state to be more effective. This

will improve the Indigenous-state legal relationship and lead to beneficial environmental practices.

Au fil des années, la relation entre les peuples Autochtones et I’Etat canadien a évolué. En
parallele, de différentes perspectives juridiques, souvent contradictoires, sont apparues. Cette thése
considére comment ces perspectives peuvent étre regroupées dans des structures identifiables, qui
agissent comme un schéma pour la relation. Trois structures sont analysées dans ce texte : la
reconnaissance, 1’autodétermination, et le fédéralisme par traité. Quand un modéle est appliqué,
les buts, hypothéses et limitations associés forment la fondation juridique de la structure. Pour
démontrer comment ces structures peuvent étre utilisées en tant que modele pour informer la
relation Autochtone-Etat, trois régimes de cogestion sont étudiés : le conseil de gestion des
ressources faunique de Nunavut, la commission du bassin hydrographique de Cowichan, et
I’accord de cogestion sur Haida Gwaii. Il est avancé que, pour améliorer la communication, il faut
se rendre compte de ces structures pour permettre des conversations et négociations efficaces entre
I’Etat et les peuples Autochtone. Ceci améliorera la relation juridique Autochtone-Etat et ménera

a des pratiques environnementales bénéfiques.
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1. Introduction

Although the existence of Indigenous constitutional orders within Canada has been broadly
accepted by individuals and institutions, their specific conceptions of these constitutional orders
greatly differ. Moreover, and central to the focus of this work, there is an ongoing debate regarding
the relationship between Indigenous constitutional orders and the constitutional order of Canada
itself. This debate raises questions related to making space for Indigenous law, law revitalization,
and the role of legal pluralism. Additionally, there is discord concerning the authoritative nature
of these orders compared to state law. Although Indigenous and non-Indigenous constitutional
orders are supported by specific worldviews, these worldviews are arguably as incompatible as the
orders themselves.

As institutions begin to develop methods for reconciling Indigenous and Canadian
constitutional orders, the complexity and locality of law, as well as the diversity amongst
Indigenous peoples in Canada suggests taking a non-uniform approach. To better understand the
intentions of institutions and individuals, it is necessary to distinguish concepts that are often
confounded—a task made more difficult by the lack of agreed-upon definitions of commonly used
terms. For example, the Truth and Reconciliation Commission defines reconciliation as “an
ongoing process of establishing and maintaining respectful relationships™!, while the Supreme
Court of Canada (SCC) has linked reconciliation with maintaining federalism and state sovereignty
through reconciling the “pre-existence of Aboriginal societies with the sovereignty of the Crown”.?
When these phrases and terms are used within the same context, it is easy to see why confusion
exists. While a barrier, this confusion is not insurmountable and work towards reconciling
constitutional orders can continue.

Diverse approaches to reconciling the Indigenous-state legal relationship would prove
beneficial. Each people has a different historic and current relationship with the state. Diversity in
approaching reconciliation allows for the unique needs of each Indigenous people to be met in a
respectful manner by honouring their perspectives. It is helpful to focus on the ideas, goals, and

priorities of those who take these approaches to develop frameworks or models through which the

! Truth and Reconciliation Commission of Canada, ed, Canada’s Residential Schools: The Final Report of the Truth
and Reconciliation Commission of Canada (Montreal: McGill-Queen’s University Press, 2015) at 11.

2 R v Van der Peet, [1996] 2 SCR 507 at para 21; See also Kim Stanton, “Reconciling Reconciliation: Differing
Conceptions of the Supreme Court of Canada and the Canadian Truth and Reconciliation Commission” (2017) 26
JLSP 21.



relationship can be expressed. These frameworks are distinct models which can be used in
combination with each other to reflect the diversity, and support the autonomy, of various
Indigenous groups within Canada. As these frameworks are not hermetically separate from each
other, their underlying premises are often clouded due to the inability of actors to conceptually
distinguish amongst them. This in turn leads to confusion and creates difficultly in reaching
mutually supported conclusions. One purpose of this thesis is to provide clear descriptions of some
of these frameworks to facilitate a better understanding of the models that actors may be implicitly
working with while navigating the Indigenous-state relationship.

This thesis addresses three frameworks: recognition, self-determination, and treaty
federalism. Drawing on a broader politics of recognition, the recognition framework considers
how assertions of Indigenous sovereignty can be reconciled with state sovereignty through the
accommodation of Indigenous peoples within existing legal structures and foundations.
Recognition is largely a liberal approach—accommodating social diversity without challenging
the premises of liberal constitutionalism. The second framework, self-determination, can be
considered from both a rooted and liberal orientation. The liberal orientation, underpinned by
principles of freedom and individualism, remains dominant in international and domestic law.
When self-determination is rooted, it is grounded in logic common to Indigenous worldviews
including principles such as interdependence and relationality. The recognition and liberal self-
determination frameworks can be directly contrasted to that of treaty federalism, which seeks to
understand the Indigenous-state relationship as one built on a nation-to-nation basis.

Interplay between these frameworks is particularly evident in natural resource
management. Since the 1980s there has been a greater acknowledgement that environmental
management is a concern in Canada, driven by mismanagement and depletion of resources, as well
as Indigenous resistance to resource extraction projects.® Calls for better environmental
management regimes have coincided with the broader goal of reconciliation and the demand to
recognize Indigenous peoples as self-determining nations. One response to these calls has been the

adoption of co-management regimes. Co-management broadly refers to combining local- and

3 See generally Council of Canadian Academics, Greater Than the Sum of Its Parts: Toward Integrated Natural
Resource Management in Canada. (Ottawa: The Council of Canadian Academics, 2019) at 13-28; Donald Grinde &
Bruce Johansen, Ecocide of Native America: Environmental Destruction of Indigenous Lands and Peoples (Santa
Fe: Clear Light, 1995).



state-level environmental management systems.* This development is motivated by factors such
as the nature of the resources being managed, and how the parties envisage the relationship
amongst themselves. However, some co-management agreements may not be compatible with
certain frameworks. By understanding which frameworks have been/continue to be utilized (as
analysed through the case studies presented), and through an evolution of their respective
efficacies, the Indigenous-state relationship can be enhanced. This knowledge, from the case
studies and more generally, will contribute to positive legal and environmental outcomes in the
future. As co-management agreements become more prominent in the legal landscape, there needs
to be awareness of the impacts of the frames chosen to express ideas and goals, and how one can
limit or avoid the harms associated with colonialism. For example, proponents of a new co-
management may select a framework which places Indigenous peoples in authoritative decision-
making roles. In this thesis I will further this understanding by presenting the frameworks
alongside each other. Presenting the frameworks in this manner will allow for ease in comparing
their approaches. I will bring together approaches which are typically siloed, thereby addressing
an identified gap in the literature.

Through exploring the frameworks of recognition, self-determination, and treaty
federalism, this thesis analyses how each framework enhances or inhibits the legal relationship
between Indigenous peoples and the state. By revealing the theoretical underpinnings,
assumptions, and goals of the applied frameworks, transparency of the Indigenous-state
relationship will be increased. Conversations regarding the relationship can then move forward
with a common understanding. To reach solutions that are supported by both Indigenous peoples
and the Canadian state, it is necessary to recognize where these frameworks are employed and
ground a party’s position. In examining the co-management agreements presented, it becomes
clear how each framework is explicitly manifested and quantifiable through the objectives,
limitations, and effect on the parties. To this end, the case studies analysed confirm that the
recognition framework results in a predetermined relationship which subjects Indigenous peoples
to the existing structures of the state. This subjection fails to grant Indigenous peoples substantive

power based on equality between parties. To achieve a relationship that is sustainable and based

4 See Fikret Berkes, Peter George & Richard J Preston, “Co-management: The Evolution in Theory and Practice of
the Joint Administration of Living Resources” (1991) 18:2 Alternatives 12 at 12.



upon mutuality of respect, it is necessary to incorporate the treaty federalism or rooted self-

determination models throughout redefining the Indigenous-state relationship.

1.1. Nature of the Co-Management Relationship

Before the arrival of European settlers, Indigenous peoples managed their environments
guided by legal traditions rooted in their worldviews.’ However, colonialism, and the states which
practice it, deemed Indigenous practices associated with environmentalism to be ineffective. Thus,
the general approach to environmental management changed to reflect western ontologies.
Despite decades of forced removal from land—often in the name of conservation’—Indigenous
peoples continued to manage their lands according to their ontologies. It is now widely recognized
that Indigenous peoples, through the application of their legal traditions, can contribute positively
to environmental management and influence current state practices to promote sustainability and
protection.® While colonial-based theories of environmentalism persist, both within Canada and
globally, the appropriateness of such approaches is being routinely questioned by both Indigenous
peoples and environmental scientists.’

One response to resolving this disconnect has been the shift towards managing natural
resources through co-management. Co-management is not a new idea; it has existed since the
1970s as a method to decentralize government control of resources and respond to calls for
stakeholder participation.!® In its broadest understanding, co-management imagines a regime

through which some degree of decision-making power and management capacity is transferred

3 See Jessica Clogg et al, “Indigenous Legal Traditions and the Future of Environmental Governance in Canada”
(2016) 29 JELP 227 at 230.

¢ See Joe Karetak, Frank J Tester & Shirley Tagalik, eds, Inuit Qaujimajatugangit: What Inuit Have Always Known
To be True (Halifax ; Winnipeg: Fernwood Publishing, 2017) at 93; See generally Ellen van Holstein & Lesley Head,
“Shifting Settler-Colonial Discourses of Environmentalism: Representations of Indigeneity and Migration in
Australian Conservation” (2018) 94 Geoforum 41 at 42.

7 See Stéphane Héritier, “Parcs Nationaux et Populations Locales dans 1’Ouest Canadien: de I’Exclusion a la
Participation” (2011) 55:2 The Canadian Geographer 158 at 159-164; See generally Daniel Brockington & James
Igoe, “Eviction for Conservation: A Global Overview” (2006) 4:3 Conservation and Society 424 (global perspective).
8 See Clogg et al, supra note 5 at 254; See generally Theresa McClenaghan, “Why Should Aboriginal Peoples Exercise
Governance Over Environmental Issues?” (2002) 51 UNBLJ 211.

% See William Adams & Martin Mulligan, eds, Decolonizing Nature: Strategies for Conservation in a Post-Colonial
Era (London: Earthscan Publications, 2003) ¢ 1.

10 See Claudia Notzke, “A New Perspective in Aboriginal Natural Resource Management: Co-Management” (1995)
26:2 Geoforum 187 at 188.



from a government to a community or group of stakeholders.!! The process itself is often
understood as having two elements: management of the resource and the management of the
parties’ relationship.'?

Implementing co-management aims to increase the participation of marginalized
stakeholders.!? By increasing participation, a collaborative and constructive relationship can be
developed.' This relationship can have different purposes depending on the overarching goal
which the co-management board serves; it can allow easier access to resources or enhance
environmental protection.!> Where Indigenous peoples are impacted, co-management serves to
ensure participation in decision-making processes through including Indigenous knowledge and
placing Indigenous peoples in decision-making roles.!¢

In the literature reviewed, and depending on the case studies in question, different terms
are employed to describe the collaborative relationship between parties—co-management, joint
decision-making, and co-governance. While each term can denote a different relationship between
parties, this thesis uses the term “co-management” as its broad interpretations facilitate its
application to the cases examined. In what follows, I use the term co-management to refer to
models through which both state and Indigenous actors are involved in the decision-making

process pertaining to the use and/or conservation of natural resources.

1.2. Methodology

When analysing the different approaches to the Indigenous-state relationship, I have
included both Indigenous and state understandings of each framework. Both Indigenous peoples
and the state are equal partners as a result of treaties and modern agreements which create

consensual relationships.!” Indigenous peoples are also acknowledged as original partners in

! See Evelyn Pinkerton, “Overcoming Barriers to the Exercise of Co-Management Rights” in Monique Ross & Owen
Saunders, eds, Demands on a Shrinking Heritage: Managing Resource-Use Conflicts (Calgary: Canadian Institute of
Resource Law, 1992) at 277.

12 See Tara Goetze, “Empowered Co-Management: Towards Power-Sharing and Indigenous Rights in Clayoquot
Sound, BC” (2005) 47:2 Anthropologica 247 at 248.

13 See Sari M Graben, “Assessing Stakeholder Participation in Sub-Arctic Co-Management: Administrative
Rulemaking and Private Agreements” (2011) 29 WYAJ 195 at 196.

14 See Shin Imai, “Indigenous Self-Determination and the State” in Kent McNeil, Benjamin Richardson & Shin Imai,
eds, Indigenous Peoples and the Law: Comparative and Critical Perspectives (Oxford: Hart, 2009) 280 at 301.

15 See Ryan Plummer & Derek Armitage, “Crossing Boundaries, Crossing Scales: The Evolution of Environment
and Resource Co-Management” (2007) 1:4 Geography Compass 834 at 843—844.

16 See Graben, “Assessing Stakeholder Participation in Sub-Arctic Co-Management”, supra note 13 at 197.

17 James Sakéj Henderson, “Sui Generis and Treaty Citizenship” (2002) 6:4 Citizenship Studies 415 at 422



Confederation.!® By including these perspectives on equal footing, this thesis seeks to rebalance
and further the Indigenous-state relationship. Selecting only the state’s understanding of the
relationship and ignoring Indigenous perspectives would result in continued harm to Indigenous
peoples and maintain existing colonial attitudes and approaches. Additionally, considering these
perspectives together clarifies the limitations and motivations of each framework, and it is easier
to see how the framings impact the Indigenous-state relationship itself.

When considering each of the proposed frameworks, this thesis utilises different theoretical
perspectives. Part of this includes addressing liberalism and liberal legality in Canadian and
international law. The liberal legality is particularly evident in the framework of recognition and
liberal self-determination. Alternative theoretical perspectives are also brought into the
frameworks. Aaron Mills’ theory of rooted constitutionalism and Sakéj Henderson’s and James
Tully’s theories of treaty federalism are particularly important in developing the treaty federalism
framework. In analyzing self-determination as a non-liberal principle, theories on rootedness and
interdependence are fundamental. Elsewhere, I turn to Indigenous legal theory discourse to
demonstrate how a specific form of recognition is reflective of Indigenous law. For example, [ use
this scholarship to identify how Indigenous knowledge can be considered an expression of law,
and to consider how the inclusion of Indigenous law is reflective of deeper integration of
governance and constitutional orders.

Part of the analysis for the framework of recognition considers judicial recognition of
Aboriginal rights and Indigenous law. This case analysis is not an exhaustive evaluation of judicial
recognition but demonstrates how key aspects of recognition theory play out in judicial
institutions. As s.35(1) of the Constitution Act, 1982'° does not specify the rules for recognition
nor what rights are included within its ambit, it is prudent to consider how the courts interpret and
recognize rights and law. This doctrinal approach allows for a comprehensive and quantitative
understanding of recognition theory. Through supplementing the discussion on recognition with
case law, my objective is to clarify the limitations of recognition theory and how it influences

decisions regarding the Indigenous-state relationship.

18 Royal Commission on Aboriginal Peoples, Partners in Confederation: Aboriginal Peoples, Self-Government and
the Constitution (Ottawa: Canadian Communication Group, 1993) at 29
19 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11 [Constitution Act 1982].



The co-management case studies in Chapter I1I serve two purposes. First, they demonstrate
how a co-management agreement, when modelled on a particular framework, results in a pre-
determined scope within which the Indigenous-state relationship can develop. Second, the case
studies reveal how Indigenous law and governance can be integrated into co-management
structures, such as through the inclusion of Indigenous principles of interconnectedness. These
case studies were chosen due to their diverse grounding in the Canadian legal order: mandated
under land claim agreements (Nunavut Wildlife Management Board), independent government-
to-government negotiations (Haida Gwaii agreements), and local initiatives (Cowichan Watershed
Board). Although there are benefits to selecting case studies which are grounded in the same legal
arrangement (for example, land claim agreements), this would limit the motivation which lies
behind the choice of a particular co-management structure. By broadening the scope of the case
studies, this thesis demonstrates that the Indigenous and state constitutional order can be integrated
within the context of co-management.

One of the limitations in choosing case studies is the literature available. Often legal
literature itself does not provide enough information to understand all elements of these
management regimes. As these case studies have non-legal elements, an important consideration
for each was whether sufficient literature from different academic disciplines existed. Each
discipline offers a different perspective on the effectiveness and goals of the management systems,
which in turns allows for a more complete understanding of how co-management operates within

a specific system.

1.3. Outline of Chapters

Chapter II begins by setting forth and describing three distinct frameworks for
understanding the Indigenous-state relationship. First, the recognition framework considers how
the Canadian state recognizes Aboriginal rights and Indigenous law within the existing structure
of the state. This section considers the prominence of recognition theory in Canada, as well as the
judiciary’s role as the primary recognition agent. Secondly, the framework of self-determination
is considered from both a liberal and rooted perspective. Each understanding of self-determination
is determined by theoretical underpinnings and differs in its conceptualization of the Indigenous-
state relationship. The third framework, treaty federalism, addresses the nation-to-nation model

and issues such as the interpretation of treaties, the federal relationship, and the connection



between treaty federalism and rooted legality. The analysis of these three frameworks clarifies the
theoretical groundings, assumptions, and objectives associated with each framework to ensure
their coherent and transparent application in Chapter III.

Chapter III applies these frameworks to selected co-management regimes in Canada. Three
case studies, reflective of a range of co-management practices in Canada, are examined: the
Nunavut Wildlife Management Board, Cowichan Watershed Board and Haida Gwaii agreements.
The jurisdiction, legal and governmental structure and special features of each co-management
regime are first outlined before analysing how each agreement is embedded in a particular
framework and vision of the Indigenous-state relationship. When these frameworks are used to
create a co-management regime, they dictate processes and solutions which are reflective of a
particular understanding of the Indigenous-state relationship. By applying these frameworks to
case studies, the legal nature of the Indigenous-state relationship becomes more transparent.

Chapter IV concludes that it is necessary to acknowledge the existence of these frameworks
to effectively understand, evaluate, and strengthen the Indigenous-state relationship. In
implementing co-management regimes, the use of these frameworks is not always explicit, as
multiple models are often used simultaneously. Each party approaches the process with different
motivations which influence the structure of the regime itself. By identifying these frameworks in
action, it is possible to understand how the relationship is approached by each party, which in turn
will improve interparty communication and enhance the co-management relationship. A stronger
relationship based upon mutuality and consensus will ensure the sustainability of the co-

management regime and broader resource management.

2. Foundational Frameworks of the Indigenous-State Relationship

Understanding the relationship between Indigenous peoples and the Canadian state
requires one’s acceptance of the reality that multiple Indigenous legal and political systems exist,
and that they are created and maintained by their respective constitutional orders.?’ Keira Ladner
explains these constitutional orders: “each Indigenous constitutional order set forth a system of
government, provided a defined and limited ability to make, interpret and enforce ‘law’ within a

territory and set forth the rules of the ‘political game’ and the roles and responsibilities of all

20 See Kiera Ladner, Indigenous Governance: Questioning the Status and the Possibilities for Reconciliation with
Canada’s Commitment to Aboriginal and Treaty Rights (National Centre for First Nations Governance, 2006) at 3.



members of the nation.”?! Despite centuries of government denial of their existence, Indigenous
constitutional orders continue to exist independently of the state.?? These constitutional orders are
grounded in “lifeworlds”—how peoples situate themselves—and respect for the earth.??> Within
the lifeworld, emphasis is placed on the interdependencies between people, the earth, and other
beings which foster the relationships necessary for a good life.>* Therefore, a particular lifeworld
shapes the development of a constitutional order, and the legal institutions which follow.

Of course, it is not only Indigenous peoples that have constitutional orders and lifeworlds.
Canada’s constitutional democracy has emerged from its own lifeworld, although the term is not
used in Eurocentric culture. This lifeworld is based in legal liberalism. These concepts and
practices underpin the state’s approach to their relationship with Indigenous peoples, providing
what has been called a “snare” for Indigenous worldviews.?> Such underpinning is acknowledged
as one reason for the incommensurability of Indigenous and Canadian constitutional orders. There
are different perspectives on the theory of liberalism. These theories will not be explored in depth;
however it is useful to consider Dale Turner’s three pillars of liberalism: the individual is
prioritized “as the fundamental moral unit...[and] fundamental notions about freedom and
equality, with both attached to and measured between individuals.”?® Liberal legalism considers
the “theoretical construct which purports to inform and uphold the structure of the law”.?’
Liberalism thus influences ideas of how law, legal argument, and legal decisions ought to be
made.?

In this chapter, focus is placed on three frameworks which have informed and influenced
the Indigenous-state relationship: recognition, self-determination, and treaty federalism. Each

framework understands the relationship between Indigenous peoples and the Canadian state in a

21 Ibid.

22 See ibid at 4.

23 See Aaron Mills, “Rooted Constitutionalism” in Michael Asch, John Borrows & James Tully, eds, Resurgence and
Reconciliation: Indigenous-Settler Relations and Earth Teachings (Toronto: University of Toronto Press, 2018) 144
at 136.

24 See Aaron James Mills (Waabishki Ma’iingan), Miinigowiziwin: all that has been given for living well together:
one vision of Anishinaabe constitutionalism (PhD Dissertation, University of Victoria, 2019) [unpublished] at 74.

25 See Gordon Christie, “Culture, Self-Determination and Colonialism: Issues Around the Revitalization of
Indigenous Legal Traditions” (2007) 6 Indigenous LJ 13 at 15.

26 Dale A Turner, This is Not a Peace Pipe: Towards a Critical Indigenous Philosophy (Toronto: University of Toronto
Press, 2006) at 13.

27 Gordon Christie, “Critical Theory and Aboriginal Rights” in Sandra Tomsons & Lorraine Mayer, eds, Philosophy
and Aboriginal Rights: Critical Dialogues (Don Mills: Oxford University Press, 2013) 123 at 127.

28 See Lewis Sargentich, Liberal Legality: A Unified Theory of Our Law (Cambridge: Cambridge University Press,
2018) at 12.



certain manner. Addressing an issue through a specific model requires the establishment of
particular objectives, assumptions, and viable solutions. Throughout this chapter, each model is
analysed to identify its respective limitations and opportunities as a foundational framework for

the Indigenous-state relationship.

2.1. Recognition Theory

The first model upon which the Indigenous-state relationship has been based is recognition.
Recognition theory, or the politics of recognition, derives from Hegel’s idea of “self-
consciousness” which must be recognised or affirmed by another in order to achieve freedom.?’
Recognition has been understood as the paradigmatic language of justice since the 1980s. Theorists
such as Charles Taylor identified recognition as a “vital human need’°, as one’s identity is shaped
by one’s relations with others, leading to harm when misrecognition or non-recognition occurs.!
For example, the non-recognition of Indigenous peoples as equal citizens in Canada resulted in
state-led assimilation programs in an effort to “get rid of the Indian problem™3? has had genocidal
effects.®® To support equal recognition of people, Taylor cites the politics of difference, which
calls for the recognition of unique identity, as it can justify the protection of cultural minorities
through the establishment of rights and respect for cultural beliefs.** Recognizing cultural
protection allows for authentic identity and minority survival. Nancy Fraser offers a similar
account, viewing individuals as systematically oppressed through social structures which value
particular group identities over others.>> She argues that to provide justice, all members of society
must be recognized as having equal participation in life.’® Within this context of justice,
Yellowknives Dene scholar Glen Coulthard has concisely defined the politics of recognition as it

applies to Indigenous peoples: “recognition-based models of liberal pluralism that seek to

29 See generally Mattias Iser, “Recognition” in Stanford Encyclopedia of Philosophy, summer 2019 ed.

30 Charles Taylor, “Politics of Recognition” in Multiculturalism and the Politics of Recognition (Princeton:
Princeton University Press, 1994) at 26.

31 See ibid at 25-73.

32 Duncan Campbell Scott, Record Group 10, vol. 6810, file 470-2-3, vol. 7, 55 (L-3) and 63 (N-3) (National
Archives of Canada).

33 See generally Ken Coates, The Indian Act and the Future of Aboriginal Governance in Canada (National Centre
for First Nations Governance, 2008).

34 See Taylor, supra note 30 at 41.

35 See Nancy Fraser & Axel Honneth, Redistribution or Recognition? A Political-Philosophical Exchange (London:
Verso, 2003) at 16.
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‘reconcile’ Indigenous assertions of nationhood with settler state sovereignty via the
accommodation of Indigenous identity claims in some form of renewed legal and political
relationship with the Canadian state”.’’ In summary, the framework claims that through the
establishment of this renewed relationship, based on the politics of recognition, Indigenous peoples
can be afforded equal participation in Canadian society.

Notwithstanding the proliferation of recognition theory, the framework has been widely
criticized. The goal of recognition is understood as the evolution of colonial structures from
domination and inequality to a peaceful co-existence which is premised on reciprocity.*® However,
the politics of recognition diverts from the objective of reconciling Indigenous and state
sovereignty. Indigenous peoples are not recognized as being independent of the Canadian
constitutional order whereby a renewed relationship would see negotiations at a mutual
constitutional level. Instead, any effects of misrecognition and non-recognition are resolved
through solutions which support established state legal and political structures.*® Coulthard in
particular argues that rather than developing a peaceful co-existence based on reciprocity,*
recognition simply reproduces the colonial state power.*! As the state legal institutions remain
firmly based on liberal values and principles such as individualism,*? any recognition which occurs
will seek to reproduce this grounding—which is not shared by Indigenous peoples.** Additionally,
there are concerns that, as a result of misrecognition, Indigenous peoples will experience
institutionalized violence.** Mills identifies this level of violence not as substantive but abstract;*
violence as a result of misrecognition targets “Indigenous peoples’ capacity to understand the
world” and organize themselves according to their own worldviews.* For Mills, where recognition

does not derive from Indigenous peoples own views of the world, recognition results in the erasure
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of Indigenous peoples own understandings of the world.*’ It is therefore understandable why
Indigenous peoples approach the recognition framework with caution as it requires their
participation in a system which does not support their worldviews.

Despite these criticisms, recognition as a model for informing the Indigenous-state
relationship remains prevalent in Canada. The state has adopted the role of the recognizer and is
therefore responsible for the protection of Indigenous interests.*® Since the adoption of .35 of the
Constitution Act, 1982,% which is often regarded>® as the roots for the application of recognition
theory due to the specification that rights are “recognized and affirmed”, the state has progressively
recognised Aboriginal rights and its obligations to obligations to protect them. Examples include
the right to fish for a moderate livelihood,’' the right to self-government,®? and the Crown’s duty
to consult Indigenous peoples.>* Through its role as recognizer, the state is able to maintain and
justify the continuance of a paternalistic Indigenous-state relationship.* In response to the
controlling nature of state recognition, Indigenous peoples have sought alternatives methods to
protect their own interests and constitutional orders. As an example, the Mi’kmaq have
continuously sought clear and fulsome recognition of fishing rights. This has led them to pursue
their own fishing governance regimes.’> Although Indigenous groups push for a mutual
relationship, the state has been reluctant to modify the liberal constitution and recognition remains

the model of choice for reconciliation in Canada.

2.1.1. Judicial Role in Recognition
The recognition of Indigenous peoples, including their rights and constitutional orders, has
been carried by the judiciary as opposed to through Indigenous-state negotiations. Due to the open-

ended wording of s.35, the judiciary has controlled the specific definition and meaning of
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Aboriginal rights through the process of recognition.>® The judiciary has come a long way towards
recognizing Indigenous peoples since the decision in St Catherine’s Milling as rights and title are
now understood as the product of reconciling prior occupation, sovereignty and jurisdiction as
opposed to a “personal, usufructuary right, dependent upon the good will of the sovereign”.>’
Reconciliation has been defined as needing to harmonize the prior occupation by Indigenous
peoples with assertions of Crown sovereignty®® and more broadly, between “aboriginal peoples
and non-aboriginal peoples and their respective claims, interests and ambitions.”® Reconciliation
has come to shape the recognition discourse by placing reconciliation as a primary objective in
recognizing rights and law. Like recognition, reconciliation is focused on increasing Indigenous
participation in society and acknowledging the diversity amongst Indigenous peoples. A primary
reason for creating co-management agreements has been to reconcile competing environmental
interests and claims over territory. However, the interpretation of reconciliation maintained by the
judiciary® is problematic as it requires reconciliation within rather than with crown sovereignty
and the Canadian legal order. Any alternative interpretations of reconciliation, such as retaining
two interdependent constitutional orders, has been abandoned in favour of a relationship which is
one-sided and lacks mutuality.

This one-sided approach sees the judiciary framing issues related to recognition in a
manner which aligns with the cosmology of the liberal state.®! For example, the creation and
assessment of Aboriginal title, which recognizes Indigenous peoples as the historical occupants of
the land which has been claimed by Canada as a result of sovereignty,® is based in common law
conceptions of property. To prove title, an Indigenous nation must prove the sufficiency, continuity
and exclusivity of occupation.®® For title, occupation requires “evidence of a strong presence on or

over the land claimed, manifesting itself in acts of occupation...demonstrating that the land in
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question belonged to, was controlled by, or was under the exclusive stewardship of the claimant
group.”® Similarly, occupation in the conventional liberal property sense requires proof of
possession which can be established through evidence of resource exploitation, dwellings, or
regular use of definite tracts.%® In evaluating these requirements, the court takes into account the
“Aboriginal perspective”.®® This suggests that, due to the sui generis nature of title—its unique
character deriving from both the common law and Indigenous perspectives®’—there is room to
consider different conceptualizations of land ownership and use, such as using land for the
transmission of Indigenous knowledge as was a feature of the successful claim in R v. Sioui.®
However, these perspectives are only recognized to the extent that they are “cognizable” to the
common law structure of property.®® Indigenous peoples must transform their concepts of property
use and ownership—which pointedly do not share a liberal foundation—in order for this
recognition to occur.

Of course, framing Indigenous rights within liberal property theory has been criticized in
dissenting opinions of the SCC. In R v. Marshall; R v. Bernard, Lebel and Fish JJ voiced their
concerns with the majority’s approach to Aboriginal title. They argued the Court must place greater
emphasis on “Aboriginal conceptions of territoriality, land-use and property” than the common
law, as “otherwise, we might be implicitly accepting the position that aboriginal peoples had no
rights in land prior to the assertion of Crown sovereignty because their views of property or land
use do not fit with Euro-centric conceptions of property rights.”’® Despite assurances from the
court that the “source of rights and title is not state recognition but rather the realities of prior
occupation, sovereignty, and control”,”! the issue of fit and translation continues to underlie this
debate as these “realities” are the definition of common and civil law rights. The reality of how
Indigenous peoples understand issues, such as the interdependencies associated with land use, is

not fully encompassed by the state constitutional order.
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In the paradigm of recognition, the requirement of transformation into a liberal legality
supports the overarching goal of protecting the liberal legality. This can be seen in the creation of

2 and

the justifiable infringement doctrine for Aboriginal rights and title in R v. Sparrow,
Delgamuukw v. British Columbia.”® Justifiable infringement acts as a limitation on recognition as
it allows for the development of Aboriginal rights so long as they do not threaten the legal, social
and economic aspects of the colonial project.”* For example, infringing upon Aboriginal rights
related to hunting, forestry, or traditional practices, may be justified if a project, such as harvesting
timber, would provide further economic and social prosperity. The implicit endorsement of
prioritizing the development of the state over Indigenous peoples is visible in Delgamuukw where
rights are recognized within the liberal framework and a clear exception to overriding these rights
is established. The effect of this development is that rights which would effectively limit growth
should not be given absolute protection as to do so would jeopardize the fundamental principles
of liberalism such as individual prosperity. The promotion of the liberal state in the recognition
framework does not further an Indigenous-state relationship which is based in equality and
reciprocity.

The interpretation of Aboriginal rights in a manner which co-exists within the existing state
structures has led to criticisms that in its role as the recognizer, the judiciary has failed to
fundamentally change the Indigenous-state relationship. One such critique is that recognition pays
lip-service to Indigenous legal traditions and worldviews although they are not meaningfully
incorporated into judicial recognition. This is a critique prevalent in the context of land recognition
statements and the recognition of inherent rights. As Claude Denis points out, an initial statement
recognizing inherent rights has little implication for the state, as it maintains the ability to shape
any real recognition which occurs later on.” Lip-service can be seen in McLachlin CJC’s approach
to the Aboriginal perspective in Marshall; Bernard.”® After emphasising the need to include and
be sensitive to Aboriginal perspectives in proving title, the SCC held that occasional entry to and

use of land was inconsistent with the court’s approach to title, meaning that title was not proven
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for lands used seasonally.”” Despite reference to Aboriginal perspectives on land use such as
seasonal hunting, McLaughlin failed to include these as valid uses of land which would be
sufficient to prove title. A less superficial inclusion of the Aboriginal perspective would
understand the nature of traditional land use and adapt the understanding of title to allow for a
declaration that seasonal use could count as proof of title. When recognition occurs in a manner
which is superficial, it does not reconcile the Indigenous and state positions, nor does it contribute
to furthering the parties’ relationship. In order for the recognition model to establish a meaningful
Indigenous-state relationship, recognition must be substantial and reflective of Indigenous and

state constitutional orders.

2.1.2. The Snare of Translation

An additional aspect of recognition theory is the inevitability of translation, which drives
concerns for constitutional capture. Where Indigenous constitutional orders interact with the
Canadian constitutional order, this leads to Indigenous legal traditions becoming distorted, through
the act of translation, from their original meanings.”® State institutions undertake the recognition
and translation of Indigenous understandings and peoples in an unequal manner”® leading Nigel
Bankes to aptly term it a “one-way street” due to the priority given to European conceptualizations
of law.8° These institutions translate an Indigenous practice into something comprehensible by that
institution without consideration for the core Indigenous perspective on that practice.®' For
example, adawx in the Gixtaan language lacks a single equivalent English-language phrase due to
its multiple meanings (oral traditions about ancestors and territories, oral records, or oral histories
which are property of particular groups) yet a specific interpretation must be chosen.’?> Any
recognition of Indigenous law, whether it be though accommodation, incorporation or

delegation,®? is accompanied by translation in order to ensure Western institutions understand what
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is being recognized. For example, the Tla’amin self-government agreement recognizes the
Tla’amin Nation’s authority to make laws®* but only insofar as the legal system operates within
the Canadian state.®> Through requiring the Tla’amin to create a constitution similar in form and
substance to the Canadian Constitution, Tla’amin laws and practices are removed from their
original context and recreated in one which is identifiable to state institutions.

EAN13

It is helpful to approach this issue using Mills’ “tree” to distinguish types of translation.
Stories of creation form the roots and condition the constitutional order (trunk) which in turn
shapes the legal traditions (branches) and ultimately what is considered law (leaves).?® At first
glance, the translation may be understood as occurring at the level of individual laws (i.e.
translating Wet’wet’sun laws on access to territory to trespass). However, translation distortion is
not simply at the level of leaves but goes down to the roots of a constitutional logic. The liberal
legality is not rooted but is freestanding.®’ In a rooted legality, lifeworlds are rooted in reciprocal
networks of relations with the non-human world which provides the logic that structures the legal
order. In contrast, the liberal legality is created through human reason and separated from the
natural world as a conceptually distinct realm. Therefore, to translate a law across these logics
requires the removal of Indigenous ways of knowing from their rooted logic and placing them in
a foreign logic which does not share the same foundational underpinnings. While this translation
allows for understanding to be accessible for Canadian institutions and English speakers generally,
translation results in damage to the Indigenous institutions and understandings themselves due to
its assimilative effects.®8

One incident of this distortion is where Indigenous law is recognized in substance but not
form. The clearest example of this type of recognition is in claims for Aboriginal rights where the
courts treat Indigenous practices as facts of such practices or perspectives rather than having
normative significance.®® This can be seen in Coastal GasLink Pipeline Ltd. v. Hudson where the
Court held that Wet’suwet’en customary laws pertaining to entry to territory had not been

recognized as an “effectual part of Canadian law”, and therefore could not be applied as law
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determinative of the questions at hand.”® Wet’suwet’en laws would however be admissible as fact
evidence of the Indigenous legal perspective.’! The effect of this distinction is twofold: Indigenous
issues are not to be judged by their own laws, and these laws are mistranslated into fact evidence
due to the failure to recognize the legitimacy of Indigenous constitutional orders. As a result,
Indigenous law is not recognized as law but fact which is considered within the common law
structures.®? If law is taken as law, it is considered a normative source’® and must be recognized
as authoritative by an external legal system—the Canadian legal system.”* However, the state
retains control over recognition, which results in Indigenous law being considered subsidiary to
state law due to pre-existing ethnocentric assumptions and biases regarding the nature of law.”
The state resists recognizing the normativity of Indigenous law, instead reducing it to a social fact
which ultimately undercuts its autonomy as law.”® Therefore, Indigenous legal orders, while
technically existing independently of the state,” must defer to the state if they are to be recognized
and applied in some form to a particular situation. Once again, this results in asymmetrical
recognition as Indigenous law is put on a lower footing than state law.”®

The judiciary is aware of the challenges in recognizing Indigenous law but has opted to
defer the issue rather than address the underlying constitutional snare. In Coastal GasLink v.
Hudson, the court avoided making pronouncement on Indigenous law due to the “infancy” of the
reconciliation between the common law and Indigenous law.”” While it is understandable that
courts are hesitant to start this reconciliation process (judges often lack training in specific

Indigenous legal traditions, and parties are critical of the judiciary’s role),!?° there will not be any
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progress towards reconciling these legal orders until courts begin to make pronouncements
recognizing Indigenous law as law. In practice, this entails judicial acknowledgement that
Indigenous constitutional orders produce authoritative law of their own accord. Judicial
acknowledgement is necessary, as the alternative—to merely recognize its authoritative nature—
would require translation, and necessitate the impossible task of transposing Indigenous
constitutional orders from a rooted to a liberal legality. Moreover, the lack of pronouncement
results in a cyclical process: law is not previously recognized as law, so it must be used as fact to
assert its existence, but the court will not recognize it as law in that decision, so in the next case,
it must be presented again as fact. The nature of this recognition does not serve to dismantle
colonial structures or achieve justice; it maintains these structures and continues to identify
Indigenous legal orders as inferior. The maintenance of these colonial structures supports

Coulthard’s assertion that recognition simply reproduces state power.'%!

2.1.3. Implicit Requirements of the Liberal Constitution

Where recognition appears to be at issue, the liberal constitution remains a neutral host. It
entertains different ideas about the claim in question, or different cultural entities, and is then the
impartial arbiter between them rather than a participant in the web of interdependencies. In
Mitchell v. M.N.R.., Binnie J’s work regarding the Two Row Wampum evidences the implicit work
of the liberal constitutional order. Binnie acknowledged the Wampum, submitted by the Mohawk,
as supporting the principle of two sovereigns co-existing without interference.'%? After entertaining
this interpretation, Binnie J returned to and adopted a “modern” understanding of the Two Row
Wampum as an idea of “a “merged” or “shared” sovereignty” which is reflective of “some of the
realities of a modern state.”!% If Binnie had taken the roots of the wampum seriously as opposed
to misinterpreting and rewriting it,'%* this would have recognized two distinct sovereignties (the
state and the Mohawk) which exist independently but interdependently with one another. Such an
interpretation would have acknowledged the judiciary, and therefore the state, as part of a lifeworld

of interdependent beings which are subject to the Wampum as opposed to it only being relevant
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for the Mohawk in the case. However, by remaining a neutral arbiter in the case, Binnie and the
liberal constitution watch the case play out in an arena confined by the liberal constitution.

Moreover, when seeking to recognize Aboriginal rights or Indigenous law, western
epistemological orders are maintained.!% Their retention ensures the continuity of the ethnocentric
and colonial nature as ways of knowing within liberal constitutionalism. Ways of proving or
recording information must meet the criteria of western institutions, such as by evidence being
contained and presented in writing. This limitation can be seen in the development of polar bear
conservation plans whereby Inuit knowledge was not considered sufficient as it was not contained
in writing or recorded in informational sessions.!’® Regardless of its form, the ease of recognition
is prioritized by maintaining these epistemological aspects, resulting in the liberal framework of
the state remaining untouched.!®” This forces Indigenous constitutional orders to comply with an
epistemology which is foreign and also limits how Indigenous perspectives can be recognized
within existing constitutional structures.

This trend of forced compliance exists even where Indigenous law is recognized as
authoritative for a particular matter as there is an implicit requirement to conform to the state legal
order. Recognition here is subtle and intricate, seeming to embrace Indigenous legal orders as
autonomous and on equal footing. However, when closely analyzed, the autonomy which results
is subject to significant restraints.!*® For example, the James Bay and Northern Quebec Agreement
Complementary Convention N° 18 provides that in determining who is an Inuk for the purposes of
beneficiary status, “Inuit customs and traditions” can be considered.'” From the outset, this
appears to be a positive development as Inuit law is not required to be immediately translated into
common law understandings of identity, nor is it considered non-authoritative. At a deeper level,
the politics of recognition are still at work to recognize Inuit customary law within the liberal legal
framework. Sébastien Grammond explains that Complementary Convention N° 18 has implicitly

required the codification of such traditions and customs to ensure they are non-discriminatory and
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therefore compliant with the Charter, as well as create Western style administrative tribunals to
ensure democratic legitimacy.'!? As such, to obtain any merit, Inuit customs and traditions were
required to be transformed and expressed in a Western form recognizable to the Canadian
institutions.!!! Grammond concludes that as a result of this underlying recognition requirement,
the resulting paradigm remains similar to delegation albeit with a greater degree of Inuit control
over content.!'? Despite advancements to recognize Indigenous constitutional orders, it remains
that in order to have this recognition, Indigenous orders must take up the logics of western
institutions by transforming themselves into the liberal legal framework. In doing so, the

recognition model does not consistently allow for peaceful co-existence based on reciprocity.

2.2. Self-Determination

The second framework through which the Indigenous-state relationship can be understood
is self-determination. This framework is inherently connected to recognition because the state
deems self-determination to be the object of recognition. Calls for self-determination in the 1980s
were reframed in the language of recognition, due in part to the Royal Commission on Aboriginal
Peoples (RCAP) pushing for the recognition of a renewed relationship, and the Assembly of First
Nations’ adoption of this language.''? Yet, this language shift does not mean the framework of
self-determination is no longer relevant. The enactment of the United Nations Declaration on the
Rights of Indigenous Peoples''* (UNDRIP) has recast the right to self-determination as a
foundation upon which other Indigenous rights are be realized.!'> This has led to a notable uptake
in using the language of self-determination.

Despite the widespread use of the term self-determination, there is a diverse understanding
of its meaning, and the term lacks a definite legal characterization.'!'® This thesis proposes that

such diversity is not due to a lack of agreement on the end-goals associated with self-determination
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but due to the interpretation of the word itself. If a word’s meaning is shaped by its use,'!” it follows
that self-determination has two different conceptualizations when used by the state and by
Indigenous peoples. By using the term within different ontologies and epistemologies, contrasting
assumptions, connotations and implications associated with a particular meaning are produced.
For both parties, self-determination is focused on determining one’s own future, yet, how this is
oriented and achieved differs. For the state, self-determination is pursued according to liberal
principles of sovereignty, territorial integrity, and equality. Conversely, epistemological and
ontological orders which form the roots of Indigenous society are not grounded in liberal values.
As previously noted, Indigenous constitutional orders are rooted in lifeworlds and respect for the
earth.!'® Self-determination is thus focused on enhancing capacities for decision-making that are

themselves grounded in the rooted constitutional order.

2.2.1. Liberal Understandings of Self-Determination
In international law, self-determination originated as a response to FEuropean

119 albeit to the exclusion of Indigenous peoples.'?* Where colonial powers vacated

decolonization,
colonies, such as in Africa, emphasis was placed on the end-state goal of, typically, independence.
Settler-colonial states, including Canada, focused on the establishment of a sustainable relationship
between the peoples and the colonizing state.!?! Through lobbying international organizations in
the 1980s, Indigenous peoples were successful in establishing a working group at the United
Nations, and eventually passing the UNDRIP in 2007. Indigenous peoples are now recognized in

international law as possessing a collective right to self-determination,'?? which is distinct from
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123

the general right to self-determination, > and encompasses the “right to freely determine their

political status and freely pursue their economic, social and cultural development”.!?4

This version of self-determination has been traditional conceptualized as a form of liberal
legality. The League of Nations in the Aaland Islands, and later the International Court of Justice
in the Western Sahara and Kosovo advisory opinions endorsed self-determination as right founded
in the values of freedom and justice.'”> While not always explicit, self-determination, as
manifested in international and domestic law, has been and continues to be grounded in liberalism.
As discussed previously, liberal theory focuses on individualism, freedom, and equality. At first
glance, it would appear that self-determination—a group right which creates a distinct status—
could not be supported by a liberal legality as its exercise would result in the loss of equal
citizenship. However, Indigenous rights including self-determination can be justified by liberal

multiculturalism.'?® To protect cultural differences of peoples who were subsumed by the state,

the state can recognize and grant those peoples a right of self-government.!?” Scholars such as Will

128 129

Kymlicka,'?® Martin Papillon,'?® and Sandra Tomsons'3? therefore argue that liberalism can
support self-determination by subsuming it as a right within the existing state structure. As a result
of this incorporation, any claims to sovereignty are resolved through requiring Indigenous self-
determination and sovereignty to become subject to and lesser than the state’s sovereignty.'3! This
is endorsed in Cherokee Nation v. Georgia which views Indigenous peoples as forming “domestic

dependent nations” which remain subject to the state and has remained the foundational concept

123 See Jessie Hohmann & M Weller, eds, The UN Declaration on the Rights of Indigenous Peoples: A Commentary,
1st ed, Oxford Commentaries on International Law (Oxford: Oxford University Press, 2018) at 132.
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for Indigenous sovereignty in the United States.!3?> This case has been persuasive in Canadian
jurisprudence on Indigenous sovereignty and self-government.'3?

Explaining self-determination through liberal theory’s notion of sovereignty draws support
from the international law internal/external distinction of self-determination. This distinction
understands that a people’s claim to self-determination can “normally be fulfilled through internal
self-determination—a people’s pursuit of its political, economic, social and cultural development
within the framework of an existing state”.'3* By limiting exercises of self-determination to the
internal sphere, questions relating to Aboriginal sovereignty and secession are set aside, '3 instead
redirecting focus to the protection of territorial integrity and Crown sovereignty.!3® As a result,
expressions of self-determination are confined to the existing liberal state structure, as seen in the
recognition model. Christie explains that “where self-determination is continuously defined and
limited by liberal underpinnings, the structure and form of colonialism are maintained.”!*” The
continuance of colonialism is a primary criticism of self-determination as enunciated by the state,
and brings into question the appropriateness of the framework for establishing the Indigenous-state
relationship.

When seeking to enforce a right to self-determination, Indigenous peoples often reference
the right as expressed in international law.!3® Yet, the right itself is a product of an international
legal order, the architecture and institutions of which are grounded in a liberal legality and justified
through theories of maintaining stability and justice.'** As international human rights developed,
these too were grounded in, and spoke to, liberal ideals which promoted individualism, freedom

and equality.'*® For self-determination, this grounding has led to the right being based on an
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ontology of autonomous individuals who act independently of others to secure their own future.
This foundation is characterised by centralized government, legitimacy, territorial integrity and
sovereignty. Throughout the exercise of self-determination, the principles of territorial integrity
and sovereignty are prioritised. This results in the creation of states while maintaining the
underlying liberal state structure.

In exercising this right, Indigenous peoples have a right of autonomy or self-government
pertaining to internal and local affairs.'*! In Canada, self-government is the hegemonic expression
of self-determination, yet, these terms are not synonymous. Gordon Christie offers a distinction:
self-government exists within and under the sovereignty of the state, whereas self-determination

142 This distinction is relevant, but has been

co-exists with state contentions of sovereignty.
somewhat superseded by Article 4 of the UNDRIP, which explicitly states self-government to be
an expression of self-determination.!** Asch argues that splitting self-determination over Article 3
(self-determination) and 4 (self-government) leaves the determination of the state-Indigenous
relationship to be decided by the state, and as such, the UNDRIP legitimizes the state’s power over
Indigenous peoples.'** When self-government rights are exercised in Canada, the state maintains
control over the recognition of Indigenous authority and subjects Indigenous constitutional orders
to the Canadian constitutional order.'* Under this construction of self-determination vis-a-vis self-
government, Indigenous peoples are unable to escape the snare of liberalism despite the ability to
control their internal affairs.

Legislation, which includes the constitutional amendment recognizing the right to self-

147

government,'*® has not come to fruition'*’ since release of the Report on Indian Self-

Government.'®® Instead, self-government negotiations have occurred through modern treaties as
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federal policy; thereby embedding the right within the constitutional legitimacy of s.35(1).!%°
Driven by viewing the right as a strong claim for recognition,!>° this top-down approach to self-
determination and inclusion of the right within s.35(1) has effectively subsumed self-determination
into the liberal legality of rights. Self-government agreements and exercises of the right are thus
restricted to development within the Canadian Constitution. For example, despite Indigenous
peoples being perceived as exercising internal self-determination through self-government
agreements, these agreements place limits on jurisdiction and the subject matter of law-making.
Returning to the Tla’amin Final Agreement, the federal and provincial government retains
jurisdiction over the management and conservation of fish and aquatic habitat.!>! By linking valid
exercises of self-government (the exercise of harvesting rights for fish) with adherence to the
decisions of state institutions, the liberal project is furthered. Self-determination is restricted to
ensure compatibility with the overarching state framework. Due to this restriction, claims for self-
government and the establishment of self-government agreements are often focused on the legal
and political recognition of self-government and its effects, such as establishing jurisdictions, as

opposed to fundamentally restructuring the understanding of self-government.'>?

2.2.2. Rooted Understandings of Self-Determination

The above discussion suggests that self-determination, when expressed as a human right
grounded in liberalism, is incompatible with Indigenous ontological and epistemological beliefs.
Relationships with land and other nations are central to Indigenous understandings of self-
determination.!> However, constitutional dialogue has required Indigenous claims, including self-
determination, to be phrased in the dominant normative language, which “may distort or
misdescribe the claim [Indigenous peoples] would wish to make if it were expressed in their own

languages”.'** Using the language of self-determination to describe the rooted conception may not
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be helpful due to the liberal connotations associated with the term; liberal philosophies have used
it to refer to a contained individual who exercises their autonomy through decision-making to
improve their own interest. Mills is correct in stating that speaking in terms of self-determination
uses settler language.'>> Tracey Lindberg is also critical of the use of such terms, arguing that it is
not readily compatible with Indigenous understandings of reciprocity and obligations. !>

Notwithstanding these language hurdles, it is possible to understand self-determination
from a rooted perspective. Indigenous conceptions of self-determination are holistic and based on
the principle of “all my relations”, and can therefore be distinguished from liberal interpretation
which understands only individuals as constituting a “self”.!3” If different ontological
underpinnings between Indigenous and settler notions of self-determination are not acknowledged,
claims for self-determination will be restricted to its dominant conceptualization by the state and
remain unfulfilled.'*® Each rooted logic has a unique perspective on self-determination—as not all
Indigenous peoples are homogenous—yet, certain concepts are shared. It is therefore necessary to
explore what an Indigenous understanding of self-determination entails before it can be established
as a framework.

A primary distinction between rooted and liberal self-determination is the language of
rights. Under international and domestic law, self-determination is constructed using the language
of liberal human rights.'>® Despite adoption of this language by some Indigenous peoples, Mills
asserts that rooted logics operate through claims of responsibility as opposed to rights.!é° Bettina
Koschade and Evelyn Peters raise a valid concern that if self-determination is understood as a
responsibility, the normative nature of self-determination will be reduced due to the heavier

161

normative weight associated with the language of rights.'®" While valid, this concern should not
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lead to the prioritization of a rights-based framework. In using a rooted understanding of self-
determination, it is necessary to make the ideological shift from a rights-based to a responsibility-
based notion; anything less fails to understand and accept a basic underpinning of the rooted logic.
Part of this shift requires acknowledgement of and respect for a different theory of “rights” as

legitimate and co-existing.!6?

This suggests a need to broaden normative language used in
Canadian law by including language associated with Indigenous constitutional orders.

Mills recognizes these concerns and notes the shift by both elders and Indigenous scholars
towards interpreting rights as responsibilities. This sees rights emerging through the fulfillment of
responsibilities and obligations which individuals are vested with and owe to all of creation.!®?
Self-determination must be understood as creating relationships with and responsibilities owed to
other beings. An example of this can been seen in the Algonquin perspective on jurisdiction. Under
the traditional liberal expression, exercising rights to self-determination results in the granting of
exclusive or concurrent jurisdiction regarding law-making and governance.!®* In contrast, the
Algonquin associate jurisdiction with the responsibility to take care of the land and continue
practices which create relationships with the land.!®> When understood in the responsibility-based
framework, the relationality and interdependence between peoples and beings is clear.'® If self-
determination is perceived as a “right” which is claimed against a specific institution, the
importance of relationality is lost and it becomes difficult to see how the claimant holds any
obligations to other beings.

Interdependence and interrelatedness are important elements of Indigenous constitutional
orders. Respect for these principles requires the acknowledgement that an individual’s decisions
and actions affect other beings. When applied to an understanding of self-determination, Michael
Murphy uses the term relational self-determination which:

encompasses a sphere of autonomy for self-determining groups, but also
recognizes that relations of complex interdependence place both practical and
ethical limitations on autonomy, creating the need for shared or co-operative

many people. People can partially understand us when we speak this language. It is true that something gets lost in
the translation, but what else do we have? In reconstructing our world we cannot just do what we want. We require a
measure of our oppressors' cooperation to disentangle ourselves from the web of enslavement they created.”).
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forms of governance to manage this interdependence in a manner which is both
effective and democratic.'¢’
Self-determination is thus holistic as it connects independence with dependency on others.!®® This

connection embodies the principle of non-domination, which supports interdependence and
relationality, rather than non-interference.!® Where self-determination is expressed, governing
through processes of consensus will ensure all parties’ responsibilities and duties are met. This can
be seen in the co-management processes on Haida Gwaii, as the Council of the Haida Nation,
along with provincial and federal governments are able to comply with their pre-existing
obligations while maintaining a management plan focused on interdependencies.

As with liberal self-determination, freedom and independence are integral to the rooted
understanding of self-determination, albeit exercised in conjunction with interdependence.!”?
Indigenous nations should be independent—not absorbed into the Canadian body politic!”'—while
establishing a healthy relationship with the different levels of Government.'”? John Borrows
summarizes that within a “respectful relational context, the quest for freedom to live a good life
becomes a self-governing activity, a simultaneously individual and collective practice...In this
respect, freedom is pursued inter-subjectively”.!”® These principles promote dialogue and
engagement with others as part of an ongoing relationship,'’* which eliminates the possibility of
self-determination leading to separation from the state. Similarly, this is the foundation for
relationships with other nations, and as Laurelyn Whitt argues, is not dependent upon a binding

treaty.!” Therefore, if self-determination is employed in its rooted conceptualization,
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independency and relationality should overcome the lack of a pre-existing Indigenous-state treaty
to ensure a continued relationship.

Despite strong foundations for self-determination in this rooted logic, it is necessary to
consider any impacts colonialism has had on its expression. Christie in particular raises concerns
regarding these impacts on identity and Indigenous understandings of self-determination.!’® In
explaining Omushkegowuk self-determination, Michelle Daigle is critical that as knowledge and
understanding of places disappears, the ability to understand self-determination will also be lost.!””
Colonial violence has resulted in the destruction of Indigenous languages, places for land-based
practices to occur, and the separation of communities from their traditional lands. All of this
hinders the ability of Indigenous peoples to exercise self-determination which is lived and
relational. It is therefore critical to ensure the Indigenous peoples have the means and space to
foster their lifeworlds and territories to effectually exercise self-determination.

An Indigenous perspective of self-determination can be reduced to an increase in decision-
making abilities within the context of interdependence.!’® A precise future cannot be prescribed
because it is contingent on others. Therefore, focus is turned to key ideals of fostering the “good
life” and everything which is related to that life.!” When based upon this model, the purpose of
self-determination is neither to separate from the state, nor destroy it (as some fear), but instead to
allow Indigenous peoples to make their own decisions, reflective of their own worldviews, while

ensuring the continuity of relationships.

2.3. Treaty Federalism

A third framework on which it is possible to base the Indigenous-state legal relationship is
the nation-to-nation model vis-a-vis treaty federalism. This framework outlines a model whereby
Indigenous and state constitutional orders can be distinct but act interdependently. For scholars
such as Henderson, Ladner, and Tully, the recognition and inescapable translation of Indigenous
law into Canadian legal structures in its current manifestation is not sufficient as it fails to
recognize the distinct relationship between Indigenous nations and the Crown. This failure is an

underlying theme for proponents of treaty federalism.
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Treaty federalism denotes the existence of a “plurality of constitutional orders within and
across state boundaries”.'®® It recognizes Indigenous governing institutions as distinct
constitutional orders, which exist in parallel with the Canadian constitution and federalism.'3! This
may be understood, in some circumstances, as creating a relationship with the state which also
allows for Indigenous peoples to express their rooted self-determination. Premised on historic
treaties formed between the Crown and Indigenous nations, treaty federalism identifies distinct
constitutional orders'8? which are said to have created nation-to-nation relationships. Importantly,
this model does not require the creation of modern treaties, only an acknowledgement of Canada’s
“pluriconstitutional nature”.!8* A nation-to-nation relationship is premised upon principles of
interdependence, mutual recognition, and consent'#* and acknowledges Indigenous peoples as self-
determining polities.'® Such treaties included affirmations of a commitment to such relationships
and entailed mutual recognition of self-determination, sovereignty, and jurisdiction by confirming
the right of each nation to govern itself.'® When the nation-to-nation relationship is construed in
this manner, traditional Canadian federalism remains intact. The goal of treaty federalism is not
the destruction of the state, as critics such as Thomas Flanagan argue,'®” but the improvement of
the relationship with the state.!®® It requires the “consolidation of treaty federalism and provincial

federalism” to create a “legitimate Canadian partnership”.!8’
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A key distinction between treaty federalism and the recognition framework is noted in how
each framework understands treaty. For treaty federalism, treaties are not interpreted as land
cession or specific trade agreements,'*° but as the foundation for a nation-to-nation relationship.'*!
To understand treaties as the latter, it is necessary to consider them from Indigenous perspectives.
Again, there are multiple interpretations of treaty, and often specific interpretations of a treaty

depend on a particular historical context and the needs of the parties.!*?

Despite these variances,
there are commonly shared core characteristics of the Indigenous understanding of treaty.

One such characteristic is the nature of the treaty process itself. From an Indigenous
perspective, treaties were signed as an act of peace and to develop relationships with settlers.!®?
Such a perspective stands in direct contrast to the Eurocentric theory of “treaty as conquest” and/or
the purchase of land—a theory which is simply historically inaccurate.'®® A non-Eurocentric
understanding identifies treaties as grounded in sacred law, from whence constitutional and
political orders are derived.!'”> Mills puts forward a particular vision of treaty, termed treaty
mutualism, as a model for supporting the Indigenous-state relationship. Treaty mutualism
understands treaty as dynamic, and based on the principles of mutual aid and extending kinship
relationships amongst peoples.!*® Similarly, Sarah Mainville recognizes that treaties are premised

on kinship and relationship, as opposed to western contractual understandings.'®’

Carrying this
conceptualization of treaty forward is necessary as it encompasses the original intent of treaty and
influences the development of the Indigenous-state relationship.

Attention must also be given to the intent of both Indigenous peoples and the state when
seeking a nation-to-nation relationship. Currently, the state supports the status of Indigenous

nations within the Canadian state in a manner similar to which it understands Québec as a nation.'*®

This interpretation is problematic as Indigenous nations have been historically recognized as
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sovereign nations and treaty partners in Confederation.!” It also stands in direct contrast to the
RCAP statement that “parties to the treaties must be recognized as nations, not merely as ‘sections
of society’”.2% Part of the state’s reluctance to adopt the RCAP interpretation stems from a liberal
perception of “nation” which advocates for the absolute autonomy of nationhood and sovereignty.

While it is possible that some Indigenous peoples, such as the Six Nations historically,?°!

may
share this liberal understanding of nation and argue to be engaged as a nation on such level, these
voices do not form the majority. However, it is possible to reconcile competing ideas of what a
nation-to-nation relationship should entail if Heidi Stark’s interpretation is adopted. Stark
recognizes that Indigenous nationhood allows for, and is determined by, both kinship relationships

and independence.?’?

When the concept of a “nation” is understood in this manner, the treaty
federalism model envisages maintaining interdependent relationships while also recognizing the
autonomy of each party.

Just as there is no single Indigenous perspective, advocates for treaty federalism vary in
their approach to the revitalization of a treaty-based relationship. Tully’s suggestion of deep
constitutional pluralism is premised upon distinct constitutional orders which exist in parallel to
Canada’s constitution.?’? As a result, Canada would be governed by two equal regimes: the
division of powers set out in the Constitution Act, 1867, and Crown-Indigenous treaties.?** Using
s.35 and international law, Henderson similarly advocates for the implementation of treaties in a
manner which is consistent with their promises and in conjunction with Canadian federalism.?*®
This can be compared to the RCAP model and Andrew Bear Robe’s position, which advocates
using treaties as the basis for negotiating Indigenous governments as a third order of government

(federal, provincial, and Indigenous).?’¢ While the third order of government approach to
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reconciliation is potentially easier to fit into the existing constitutional framework, Ladner argues
that it subjects Indigenous peoples to a constitutional framework to which they did not consent.?’
Treaty federalism recognizes this lack of consent “in relation to the manner and form of co-
existence”,?®® and articulates a framework through treaty in which consent can be obtained.
Notwithstanding the variety of solutions proposed, these interpretation are reconcilable as each is
premised on returning to a nation-to-nation relationship whereby Indigenous nations are self-
determining. However, for such a relationship to redevelop, its proponents argue the current model
of federalism in Canada must be reconceived.

Development towards a re-conception of federalism has been slow and primarily advocated
for by Indigenous peoples. An opportunity for a breakthrough exists as a result of Newfoundland
and Labrador v. Uashaunnat which addressed issues of title and rights arising from resource
development projects.?”” The decision recognized that trans-provincial-boundary claims under
s.35 were supported by the constitutional principles of access to justice and the honour of the
crown.?!? Of particular significance within the decision was the Court’s conceptualization of the
relationship between Indigenous peoples, and the federal and provincial governments. Based on
this decision, it can be argued that the majority implicitly endorsed some of the principles
embraced by the treaty federalism framework, namely, the existence of two distinct federal orders.
Specifically, the Court appeared to accept that due to the sui generis nature of Aboriginal rights, it
is necessary to reduce the airtight protection of federalism to acknowledge the Indigenous-state
relationship dynamics. Although the majority does not go so far as to explicitly endorse such a
reading or the nation-to-nation approach as outlined by Henderson and Tully, it does acknowledge
provincial boundaries were imposed without the consent of Indigenous peoples.?!! Through this
decision, the majority begins to pierce the veil of federalism and provincial sovereignty, while also
noting the limited application of the case to s.35 claims.

Of course, there is not unanimous support from the Court to reconfigure federalism. The

dissent maintains an approach to reconciliation which does not see federalism bending: “...the
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goal of reconciliation cannot be achieved by recognizing prior occupation by Indigenous peoples
on the one hand while disregarding the constitutional principle of federalism and of the sovereignty
of the provincial Crown on the other...”.?!? The minority fails to adopt an approach reconciling the
Indigenous-state legal relationship which is based on the treaty federalism model. While this shift
to treaty federalism is significant and still perceived as a threat to the Canadian project, it provides
relief for both parties as a system is imagined whereby each version of federalism is cooperative
rather than competitive. Moreover, this case is part of a larger jurisprudential shift towards
cooperative federalism.?!3 A similar trend is evident in the proliferation of co-management regimes
(for instance, the pilot program for the Nicola Watershed),?'* which seek a cooperative relationship
between provincial, federal and Indigenous decision-makers to allow for innovative and creative
environmental management. Cooperatively approaching reconciliation is key to ensuring
mutuality.

Within treaty federalism, the principles of interdependence and mutual recognition,
contained within the model, also support and respect different lifeworlds. As Thomas Hueglin
explains, the “basic concepts, metaphors and principles inherent in the Aboriginal view of treaty
relations, then, are in reality nothing other than the basic concepts of how Aboriginal people
understand themselves and their life worlds”.2!> Mills describes the lifeworld as the “roots of a
society...the story it tells of creation, which reveals what there is in the world and how we can
know.”?!6 It is vital to understand that Indigenous constitutional orders are built upon a lifeworlds
that are rooted in an understanding of the earth?!” as this grounding is not shared by liberal legality.
Treaty federalism, therefore, respects the grounding of a nation-to-nation relationship within
different lifeworlds as it includes respect for diversity in philosophical understandings.

Despite its support and respect for lifeworlds, the treaty federalism framework fails to
consider the necessity of reconciling lifeworlds with one another. Although treaty federalism does
have a reconciliatory aim, it only focuses on reconciling the diversity between Indigenous and

non-Indigenous peoples through treaty. While this is an important aspect of reconciliation, Tully
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understands it as only partial reconciliation. He identifies a second aspect: reconciling Indigenous
and non-Indigenous peoples with the living earth.?'® A similar argument is advocated by Mills in
which he understands this second reconciliation to be required to begin a non-violent
relationship.?!” What is particularly interesting is Tully’s assertion that these types of reconciliation
are interdependent.??® If focus was turned to only one type of reconciliation, he asserts that the
overarching goal of reconciliation will fail as we have not addressed the unsustainability which
underlies the Indigenous-state relationship. Currently, the relationship between Indigenous and
non-Indigenous peoples is unsustainable and littered with crises, of which the Trans-Mountain
expansion project is just one example.??! For Tully, this is a consequence of the ongoing
unsustainable relationship between people and the earth.??? Until the relationship with the earth is
resolved, any attempts to reconcile diversity between peoples will not be successful, as the root
problem in the relationship is not addressed. This is the primary concern neglected by the treaty
federalism framework. The model does not require that principles of interdependence and
reciprocity, applicable between the parties, be adopted into the state’s lifeworld. Rather than
addressing the need to reconfigure each party’s relationship with the earth—essentially re-
evaluating liberalism—treaty federalism seeks to recreate the original nation-to-nation
relationship.

Utilising the treaty federalism model to approach the Indigenous-state relationship is not a
difficult task. What becomes more demanding are the practical changes required to ensure respect
for the framework itself. Fully adopting a relationship based on the Indigenous understanding of
the nation-to-nation relationship is both challenging and essential. As with any framework, the
ideas and motivations for its adoption differ and further complicate the framework itself. These
differences should not be used as a justification for discarding the treaty federalism framework or

dismissing the opportunities it presents.
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In concluding this chapter, it should be remembered that these frameworks are fluid. There
is overlap between recognition and self-determination, as well as self-determination and treaty
federalism. Recognition remains the dominant framework through which the state and judiciary
continue to view the Indigenous-state relationship. Although there is growing support for the
framework of treaty federalism, it too is an imperfect solution, as demonstrated by analysis of the
disconnect between treaty federalism and a lifeworlds approach. Self-determination too remains
an important framework. To ensure transparency, parties must be clear as to whether they are using
that approach in its rooted or liberal form as each can result in immensely different Indigenous-
state relationships. Turning to how these frameworks can be used to establish the Indigenous-state
relationship in the context of co-management, it should be remembered that the frameworks have
yet to be concretely defined (although this thesis attempts to further that understanding), and in

fact, have multiple layers which affect degrees of the relationship.

3. The Use of Frameworks to Inform Co-Management Regimes

When each party enters the Indigenous-state co-management relationship, they have an
identifiable perception of how this relationship should be developed and implemented. As
explored in the previous chapter, this perception is often associated with particular frameworks or
models of that relationship. These perceptions and motivations drive the choice of a model upon
which to base the co-management regime. In some co-management regimes, a single dominant
framework may be immediately identifiable. However, it is necessary to consider whether
additional frameworks have influenced the parties—even if they only contribute to minor details.

The relevance in recognizing that multiple frameworks may be used within a single co-
management regime relates back to the core characteristics of the Indigenous-state relationship
which acknowledges the diversity of Indigenous peoples. Due to the diversity in motivations,
priorities, and historic relationships with the state, multiple frameworks are used across Canada,
and indeed within individual situations, to inform co-management regimes. When examining
whether a particular framework has been influential in establishing a co-management regime,
attention should be placed on factors such as the constituting documents, final structure of the
regime and the jurisdiction which has been afforded. Additionally, it is relevant to consider the
initial views and submissions of the parties as they may be reflective of initial concerns or

objectives which are associated with the motivation behind a chosen model.
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Much of the literature surrounding co-management is critical of the inadequacy of the
mechanisms for including Indigenous perspectives and seeks to highlight the failures of co-
management regimes.??® It is also critical of inadequate co-management regimes (for instance,
those which would take a tokenistic or tick-box approach to consultation?*#) as opposed to co-
management as a whole. This is because such regimes themselves are not structured to achieve
deeper integration of Indigenous and state management processes. There is no doubt that when a
regime is structured in this superficial manner, it is not reflective of true co-management.

To explore how these frameworks can be used to inform an Indigenous-state relationship,
this chapter considers three co-management regimes: Nunavut Wildlife Management Board,
Cowichan Watershed Board, and Haida Gwaii management regimes. These case studies are
demonstrative of a range of motivations and practices adopted to address environmental and social
issues. To better analyse how the frameworks of understanding are reflected through the creation
of'a regime, the background for each case study is first analysed. Focus is then placed on how each
case study exhibits a particular model for understanding the Indigenous-state relationship. These
case studies demonstrate how a co-management regime, when created using a particular model for
the Indigenous-state relationship, is reflective of the motivations and limitations of that model.

These characteristics become imbedded in the regime and affect its ability to manage resources.

3.1. Nunavut Wildlife Management Board

Co-management has not developed uniformly, and some regimes—particularly those
formed in the early days of interest in co-management—have been described as weak and not

expressive of meaningful Indigenous participation. In 1994, the Nunavut Wildlife Management
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Board (NWMB) was established as a result of the Nunavut Agreement.??> In the Nunavut
Agreement negotiations, concerns for wildlife and conservation were driven by the need to define
Inuit hunting rights and privileges and ensure conservation could occur while supporting economic
growth in the North.??¢ As a result, the NWMB possesses both recommendatory and regulatory
powers to address access to and management of wildlife in the Nunavut settlement area—in what
is modern-day Nunavut.??” An important distinction between the NWMB and the other co-
management regimes discussed in this chapter is the NWMB’s status as constitutionally protected
under s.35 of the Constitution Act, 1982,%*% and its classification as an institution of public
government rather than self-government arrangement. This status is important within the context
of boards created through land claims. Mandated boards, such as the NWMB, are the product of
an unequal compromise between the parties.’”® They are a response to calls for Indigenous
influence in decision-making combined with refusal from the Canadian government to entertain
significant Indigenous control of valuable resources.

While the establishment of the NWMB was a significant step towards co-management at
its time of creation, the reality of the Board is that of an advisory management system premised
upon western conceptions of governance.”** Graham White has analysed the NWMB in great
detail, and notwithstanding involvement of the Inuit, he identifies the structure of the board as
maintaining “classic Weberian bureaucracy”.?*! This classification is due to the structure and the
decision-making process of the Board. It is composed of nine members, who are appointed to the
board as experts from their respective Inuit and government organizations. However, when acting
in their capacity as board members, they act independently of their appointing organization.?*? The

NWMB renders decisions by majority vote.?>3 The decision-making process of the Board is
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complex as all final decisions are non-binding but are also influential because they are referred to
the relevant Minister of the Federal government. Thereafter, the Minister has the authority to
accept, amend, or reject the Board’s decision.?** The structure of this process assigns significant
power to the Government of Canada, and from that perspective, it does not represent a strong form
of co-management. Yet, a small loophole exists in the framework. There is a time-limit on rejecting
or amending a NWMB decision and if that time limit passes, the Board’s initial decision comes
into force.?*> This loophole does not establish stronger co-management as it does not
fundamentally alter the relationships within the regime, nor does it automatically grant the NWMB
significant power. However, it does shift responsibility back to the federal government by creating
obligations of efficiency and accountability to ensure that progress is made regarding the Board’s
objectives.

An additional aspect of the NWMB is its mandate to use western scientific data and
Indigenous knowledge in the form of Inuit Qaujimajatugangit (IQ) when in the decision-making
process.?*® The NWMB is required consider both types of information when making a decision.??’
Compared to decision-making which does not receive input from Indigenous voices or is not
overly receptive towards the inclusion of Indigenous knowledge, this is a significant step. It is
possible for Indigenous peoples to share knowledge of migration patterns, populations and
management practices. Nevertheless, the significance of this achievement is diminished due to the
incorporation of knowledge as fact as opposed to law. Additionally, when the knowledge
incorporated is presented as data as opposed to taboos or responsibilities, it leads to a cross-
epistemic translation issue. This is a criticism which will resurface as it is clear evidence of the
recognition framework at play in the co-management regime. It is difficult to ascertain how the
NWMB is influenced by the use of Indigenous knowledge because its constituting documents are
vague regarding the consideration of Indigenous knowledge and the Board’s decisions are not
accompanied by explicit reasons.

A commendable aspect of the NWMB is its use of Inuktitut in its proceedings. Article

5.2.17 of the Agreement provides that the Board is to conduct its business in both Inuktitut and as
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well as the official languages of Canada.?*® While most Boards allow for the use of Indigenous
languages, the NWMB is one of the only regimes mandated to operate in an Indigenous language
in an official capacity.>*® The use of Inuktitut is an important step towards a more inclusive
relationship as it offers an expression of worldviews without immediate translation. The
connection between law, ontologies and language is well established in the scholarship. The use
of language impacts our understandings of the world, including legal commitments,?*’ and the
normative element of languages as they root legal orders.*! However, this connection is not
something that can be translated easily between languages, as to do so loses the perspective in
which that language situates itself.>*> By allowing Indigenous participation in Inuktitut, there is
potential for inclusion of Indigenous perspectives and practices due to the inherent connection

between law, ontologies and language.

3.1.1. The Primacy of Recognition Theory

The NWMB is an example of a co-management regime whose Indigenous-state
relationship is structured using a recognition-based framework. The presence of such a framework
is identifiable through the development of the NWMB within the existing liberal institutions, the
recognition and inclusion of Indigenous knowledge, and the translation which the Board depends
upon in reaching its decisions.

First, Inuit involvement within the NWMB is recognized within the existing structure of
the Nunavut Government as the NWMB is a public institution. During the negotiations of the
Nunavut Agreement, the Government of Canada recognized the importance of Inuit involvement
in the context of (amongst other areas) wildlife management and conservation. The NWMB allows
for Inuit participation, but this involvement is subject to acceptance of participation in a liberal,
western style of co-management. The co-management regime which exists under the NWMB
largely replicates western styles of decision-making. Decisions are made by actors which are non-

partisan and delivered through a majority-vote system. Despite the existence of non-Indigenous
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and Indigenous actors sharing a decision-making space, the decision-making process serves to
erase opinions of Indigenous peoples by removing the issues from an Indigenous context to one
which seeks to make decisions for all peoples in the territory. Indigenous members within the
NWMB act as individuals and are not fully representative of their organizations and broader
community. This results in the denial of space for collective Indigenous voices in the decision-
making process. Actively choosing this method and structure of decision-making cements the
Board’s foundation within the recognition model.

Furthermore, the wider structure of the NWMB results in recognition being asymmetrical.
The NWMB is only advisory, and thus the state remains in control of wildlife management as a
whole.?** While decisions can be adopted without ministerial approval, this is an exception to the
norm which applies in limited circumstances. The reality is that the Minister has the authority to
override a decision of the Board—a decision which has been thoroughly researched and includes
input from Indigenous voices. This leads to a final decision-making process which is unilateral
and is not required to be informed by the Inuit. As a result, the NWMB is unlikely to result in
significant changes to management practices.?**

The existence of a paternalistic relationship also contributes to concerns that the Board,
through its role, only pays lip service to /Q. Including Indigenous knowledge of wildlife
management is a positive step towards co-management. However, true co-management requires
that this inclusion be meaningful by genuinely considering Indigenous input throughout the

245 and Dominique Henri**® have

decision-making process. In their field research, both White
documented reports from the Inuit elders and organization officials that western science continues
to be favoured over /Q and that the recognition and inclusion of /Q are only for purposes of the
NWMB “looking good”. More recently, measures have been taken to improve the use of Inuit
Quajmajatugangit in the NWMB. These include defining aspects of /0, specifying how it is

applied in the Wildlife Act,**” and creating a fund to facilitate /Q based research activities.?*® White
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concludes that while the Board has taken measures to improve its use of /Q, such improvements
are nonetheless limited by the NWMB existing in as a liberal and bureaucratic institution.>*’
Despite these efforts to meaningfully include /Q, describing it as traditional knowledge in
an attempt to draw comparisons with scientific data is a mischaracterisation. /Q (“what the Inuit
have always known to be true”) is a worldview which offers laws, beliefs, and values, as well as
processes for applying these laws. It is an ethical framework for living a good life where laws are
better understood as ethical principles centred around holistic living and relationships rather than
a set of independently proven facts.?>° Ecologists Fikret Berkes et al. highlight that the knowledge
provided speaks to the relationships between living beings and their environment.?>! It is
nonetheless necessary to build upon this work by acknowledging that that respectful relationships
and balance with all living things are defining principles of Inuit law. Moreover, this “knowledge”
speaks to the constitutional orders which ground the law. For example, principles of hunting

without malice and waste?>?

reflect the ethical framework which is centred in maintaining a
respectful relationship with living beings and balance. Where these principles are expressed, they
are grounded in the constitutional order and worldview of the Inuit and are more correctly
understood as law. For instance, when considering narwhal harvesting quotas, the NWMB
received information from representatives who were considered to possess in-depth /Q concerning
narwhal.?>? Aspects of the knowledge pertaining to migration patterns and the nature of the
mammal were integrated; however, no consideration was given to other values such as whether it
reflected beliefs as to harvesting. By failing to fully embrace /Q, the NWMB remains firmly set in
limiting its recognition of /Q to admissible fact where it is supported by, or equivalent to, western
science.

Additionally, the NWMB does not have the ability to distinguish between law and

knowledge, or to begin the process of recognizing such knowledge as law where it is appropriate

to do so. Often co-management processes are commended for the simple incorporation of
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Indigenous knowledge into the decision-making process;>>* the concern here is that recognition
itself is insufficient to ensure the inclusion of Indigenous law. In theory, s.5(1)(2)(e) of the Nunavut
Agreement empowers the NWMB to receive Indigenous law and recognize it as a valid
consideration in the decision-making process.?>> However in practice, as demonstrated in the
narwhal harvesting decision, the Board does not appear to recognize Indigenous law and instead
limits the scope of integration of Indigenous knowledge.

236 and the language of the Nunavut Agreement®’ supports

In truth, both elder evidence
the prior existence of Inuit methods of wildlife management. However, such methods—whether
considered law or simply knowledge—are viewed as subordinate to western science. As a result,
they are not permitted to exist and apply independently.?*® For example, in outlining its Polar Bear
management plan, the NWMB referenced /Q and western science supporting the effects of seal
populations on polar bears. However, the Minister’s response was to request the removal of
references to /Q evidence, as there was no recorded /Q of such effects, and that such effects could
not be taken as conclusive.?*® Yet, the request (and therefore requirement) for written /Q overlooks
a history of oral tradition and concerns of reducing it to writing.?® Through the imposition of
western stylistic evidentiary requirements (i.e. contained in writing) in order for something known
to be recognized as fact, Inuit methods and lifeworlds continue to be considered as lesser than
western thought and science. Despite no requirement in the Nunavut Agreement for IQ to be
contained in writing for the purposes of the NWMB, its recognition will only occur where it is
expressed in a certain form recognizable by western institutions. By failing to fully recognize Inuit
methods, the state is able to maintain the upper hand throughout the co-management process and
ensure that western methods of management and conversation remain dominant. While altered

slightly through Indigenous participation, once again it is possible to see how the colonial method
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of management largely remains in place regardless of state recognition. The nature of the NWMB
is reflected in Paul Nadasdy’s research which indicates that where recognition occurs within the
overarching western methodology, co-management serves as an extension of the colonial project
due to the requirement that Indigenous peoples adopt Euro-Canadian forms of governance.?®!

Further, the Board’s use of Inuktitut in proceedings raises an interesting question of what
is being recognized and why. An optimistic reading of the clauses regarding the use of languages
would see the inclusion of proceedings in Inuktitut as a positive step towards recognition of
languages carrying normative weight and a particular worldview. The inclusion of Inuktitut
implicitly allows different ontological understandings to enter the process, and thus increases the
ability for beliefs, values and laws to be influential within the NWMB. Through allowing
proceedings and submissions to take place in Inuktitut, the NWMB would be exposed to and
hopefully incorporate a pluralistic worldview. However, the Board, in its constituting documents,
does not make the connection between language and normativity, nor does it recognize the
existence of such a connection. The more realistic reason, albeit limited, for recognizing the use
of Inuktitut is to ensure the Board remains accessible to Inuit and has the capacity to operate in an
inclusive manner.

It is of course inevitable that some translation must occur within the NWMB—the Board
is trilingual. In this case, there is nothing that can be done to overcome the concerns surrounding
translation as it must occur at some point in the decision-making process. It does offer some
comfort that, at the very least, the Board can receive submissions and information in Inuktitut.
This means that translation from Inuktitut to English does not have to occur from the moment an
individual begins to engage with the co-management process, such as through sharing /Q at a
meeting. Ideally, translation can be done at a level where members work together to find the
meaning that best fits what is expressed in Inuktitut.

The structure, decision-making process, and limited recognition of /Q as traditional
knowledge emphasise the NWMB as founded in the recognition model. Despite creating a co-
management process which involves the Inuit, the NWMB largely reproduces the existing
paternalistic colonial approach to co-management. Rather than establishing a renewed relationship

based upon equality and reciprocity as is the goal of recognition, the NWMB maintains a
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relationship which is inequitable and continues to prioritise the state’s understanding of resource

management.

3.1.2. Alternative Foundations of the NWMB

Is it possible to understand the NWMB as based in a model other than that of recognition?
Unfortunately not. Although the Board was created under the Nunavut Agreement as a result of
the land claims process, the Agreement and NWMB Governance Manual do not contemplate the
establishment of a nation-to-nation based approach to wildlife management. The involvement of
the Inuit is to enhance the decision-making processes as regards wildlife management and to
respond to research’®? which acknowledges the value of hearing Inuit-based evidence. This
involvement is inadequate to form the basis of a mutual and inclusive relationship. Regardless of
the fact that the NWMB came into being as a result of a land claim agreement, the structure of the
Board itself does not support the principles of treaty federalism. The NWMB would need to be
fundamentally restructured to reflect these principles. Examples of such restructuring include a
removal of the state’s responsibility to recognize the validity of the Board’s decisions, and
understanding Inuit participation as representatives and authorities of their communities at the
nation level.

As to the framework of self-determination, the goals of the NWMB are not related to either
a rooted or liberal self-determination framework. It is possible to understand the creation of the
NWMB, when situated in the broader Nunavut Agreement, as motivated by the desire for self-
government in the form of public institutions. However, the NWMB’s construction does not reflect
the key characteristics of the self-determination models. The Board maintains a strong connection
to and dependency on the state and does not grant a sphere of autonomy or self-government over
wildlife management to the NWMB. As a result of this dependency, the Board does not hold a
foundation in rooted self-determination as it is not directed by principles of interdependence and
relationality. It, therefore, cannot be understood to be based on either the rooted or liberal self-

determination models due to the lack of autonomy.

262 See Samantha Hatfield, “The Importance of Traditional Ecological Knowledge (TEK) When Examining Climate
Change”, (10 January 2017), online: Union of Concerned Scientists <https://blog.ucsusa.org/science-blogger/the-
importance-of-traditional-ecological-knowledge-tek-when-examining-climate-change>; See generally Jordan
Hoffman, AVATIMIK KAMATTIARNIQ: Arctic Ecology and Environmental Stewardship. (Contoocook: Nunavut
Arctic College, 2017).
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While Inuit knowledge may be considered in making a decision, the Board itself is not
structured upon principles of interdependence and relationality and it remains entrenched in a
colonial approach to wildlife management. Despite amendments to the Wildlife Act to include /Q
in decision making, such as the principle of Avatimik Kamattiarniq/Amiginik Avatimik (treating
nature holistically and with respect as it is inter-connected with consequences) in 5.9(2), these new
methods of management and conservation can only evolve within the existing structure of the
NWMB. Therefore, recognition is the primary model which can be said to have informed the
establishment of the NWMB. The creation of the Board itself remains a step towards better co-
management; however, its end-goals and use of knowledge are constrained due to its grounding in

liberalism and failure to recognize Indigenous input beyond traditional knowledge.

3.2. Cowichan Watershed Board

Co-management regimes are unique in their lack of a single, or universally agreed upon,
method or prescription by which it must be created. As seen with the NWMB, joint resource
management may result from a land claim agreement. While early co-management boards were
created under such agreements,?®? resource management approaches have developed to allow for
collaborative practices, which neither emanate from land claims nor direct negotiations between
an Indigenous community and the state. Instead, these co-management relationships are
Indigenous-driven and rooted in sustainable community partnerships which seek to resolve crises
at a local community level.?** One example of such a co-management regime is the Cowichan
Watershed Board (CWB).

The CWB oversees the Cowichan Watershed, located on Vancouver Island, north of
Victoria, British Columbia. Following a series of droughts in the early 2000s, the Cowichan Basin
Water Management Plan was enacted and overseen by a multitude of parties including the
Cowichan Valley Regional District, British Columbia Ministry of Environment, Fisheries and
Oceans Canada, local pulp mills, and Cowichan Tribes.?®> The Management Plan recommended

the creation of a permanent board to continue its work, and thus the CWB was established in 2010.

263 See e.g. Sahtii Dene and Métis Comprehensive Land Claim Agreement (1993) ¢ 13.8 (Sahti Renewable
Resources Board).

264 See David C Natcher, “Co-Management: An Aboriginal Response to Frontier Development” (2001) 23 The
Northern Review 146—163 at 150.

265 See Cowichan Basin Water Management Plan (Cowichan Watershed Board, 2007).
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The CWB is mandated to protect the health of the Cowichan and Koksilah watersheds and to
“provide leadership for sustainable water management” 2% Key issues addressed by the Board
include water flow, riparian habitat, flood management, and fish populations.?®’” Composition of
the CWB is diverse, bringing together the Cowichan Tribes, as well as representatives of the
Provincial and Federal governments, and community representatives.?*® Unfortunately, as with the
NWMB, the effects of the Board’s decisions are limited by its advisory nature and lack of statutory
decision-making powers.?®” Once again, decisions of the CWB only result in recommendations to
relevant authorities, such as Fisheries and Oceans Canada, with the goal being one of collaboration
in order to base water-related decisions on the Board’s knowledge and recommendations.?”°
Differentiating the CWB from other regimes is that it serves as an example of how the
Indigenous-state relationship can develop through a co-management regime without a pre-existing
legal agreement. Despite working with the British Columbia Treaty Commission since 1999, the
Cowichan Tribes do not have an agreement in principle.?’! However, this has not diminished the
value of the established co-management regime. As will be discussed below, a lack of a formalized
agreement may, in practice, widen the scope of a regime by embodying a willingness to base the
parties’ relationship on different frameworks simultaneously. The CWB embraces its institutional
circumstances, with its Governance Manual stating that legal authority over the watershed is
contested but rests in Government statues and Indigenous laws.?’”> Moreover, Indigenous laws are
carried over and embedded in the Board’s mandate and guiding principles. Hunter et al. point to
the inclusion of these laws as the result of ongoing collaboration with Cowichan elders.?”® To
ensure the competence of Board members in using these normative principles, the co-chairs are
tasked with the responsibility of providing guidance on Cowichan teachings and orientating

members on Cowichan principles used by the Board.

266 Governance Manual (Cowichan Watershed Board, 2018), s 2.1 and 2.2.

267 See ibid, s 1.1.

268 See ibid, s 3.1.1.

269 See ibid, s 1.2.

270 See ibid at para 1.2.

27 See  generally  “Hul’qumi'num  Treaty = Group”, online: BC  Treaty = Commission
<http://www.bctreaty.ca/hulquminum-treaty-group>.

272 See Cowichan Watershed Board, supra note 266, s 1.2.

273 Rodger Hunter, Oliver M Brandes & Michele-Lee Moore, The Cowichan Watershed Board: An Evolution of
Collaborative Watershed Governance (POLIS Project on Ecological Governance, 2014) at 13.
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When providing leadership over water management and ecosystem protection, the Board
is guided by the teaching of Muks ‘uw’sihilhukw ’tul (“we are all inter-connected”).?’* The
Governance Manual does not provide further details on this teaching, so it is not entirely clear how
it is applied in practice. Teachings and principles of interconnectedness and relationality are
recognized as a normative principle amongst Coast Salish’’> and many other Indigenous
peoples.?’¢ Additionally, the CWB is committed to acting in accordance with the principle of
Nutsamat kws yaay us tth ga’ (“we come together to be stronger as partners for the watershed”).
Nutsamat is described as an ancient Cowichan principle and while it literally means working
together, it also involves more complex ideas.?’” In coming together to collaborate on watershed
management, Nutsamat recognizes shared or common spaces, but that each party maintains a
distinct role.?’® Similarly, in a co-management regime, regulation, jurisdiction and decision-
making can be collaborative. At the same time, it should be acknowledged that a specific decision
may need to be made by, for example, the provincial government. Elsewhere, the teaching requires
demonstrating respect for common interests and connections between partners.?” This includes
working with community members, such as elders and emergency services to coordinate shared
jurisdictions (for example, flood responses by the City of Duncan and Cowichan Tribes) and build
sustainable partnerships.?8’

A distinctive feature of the CWB (compared to other co-management regimes) is its
increasing inclusion of Indigenous law. The principle of Nutsamat was introduced to the Board’s
Governance Manual in 2018 along with the Cowichan Tribes recognition statement.?®! When
integration of constitutional orders becomes static (for example, in co-management agreements
created through land claims agreements which are not easily amended), it is less responsive to

changing needs or goals of the parties. This points to another beneficial aspect of the CWB as a

274 Cowichan Watershed Board, supra note 266, s 2.2.

275 See also Andrée Boisselle, Law’s Hidden Canvas: Teasing Out the Threads of Coast Salish Legal Sensibility
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non-claims-related board. To make revisions to the Governance Manual there need not be an
amendment to a treaty and/or other agreement documents.

An additional aspect of integration in the CWB is the use of consensus in reaching
decisions. Making decisions through consensus is a primary characteristic of Indigenous law.
Consensus-based decision-making enhances collaborative discussions by considering all
viewpoints and seeking to choose a decision which furthers the need of the collective.?®? As
Kahente Horn-Miller explains, this style of decision making supports a bottom-up approach and
avoids issues of the Weberian bureaucracy which plague other decision-making processes.?®* The
Governance Manual of the CWB requires that the co-chairs will “make their best effort” to achieve
full consensus and sets out a process of how consensus can be achieved. However, if it is not
possible to achieve consensus, the Board defaults to Roberts Rules of Order.?®* These rules derive
from the liberal parliamentary process and are based upon the belief that prescribed rules are
required for deliberations which the majority will make on behalf of the group.?®> As Hunter et al.
explain, this process of consensus is based on Cowichan worldviews and is thus a decision-making
process which was naturally comfortable and easily adopted into the co-management regime.?%
The ease with which the parties use census can be identified in the reports that all major decisions
have been reached by consensus, as it is recognized by the parties that decisions which lack
consensus are not robust long term solutions.?®” The sustainability of a decision is important as it
not only provides enhanced environmental management but also supports governance which is
driven by principles of community rather than individualism.?*8

The integration of Indigenous law which occurs in the CWB is distinguishable from that
in the NWMB. While its decisions are still non-authoritative, the CWB goes beyond simply
including Indigenous knowledge of the watershed by incorporating Cowichan principles of
decision-making and holistic management. While there is no explicit requirement that decisions
be based directly on these principles, it is clear from the Governance Manual and its decisions that

these principles play a fundamental role. Reasons for the shift towards meaningful inclusion of

282 See generally Kahente Horn-Miller, “What Does Indigenous Participatory Democracy Look Like? Kahnawa:ke’s
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283 Ibid at 117-118.
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Indigenous law, which thus mitigates the “lip service” criticisms referenced earlier, may be
accounted for by a generational shift in conceiving co-management agreements in the last
decades.”® The similarity between the Cowichan principles and common principles of

environmentalism?2?

also supports this shift. Finally, dedicating the role of integration to the co-
chairs increases the protection of Cowichan laws and principles by ensuring they are understood

and used in a culturally appropriate manner.

3.2.1. Implicit Recognition

While not its primary framework, the CWB maintains a strong foundation in the
recognition model. In coming to a decision, the CWB makes explicit reference to Cowichan norms
and principles alongside Canadian law. While these principles and teachings are recognized as a
form of Indigenous law within the co-management regime, they serve the purpose of guiding
decisions as opposed to necessitating a particular outcome. It is helpful to apply Dworkin’s
distinction between principles (reasoning in one direction but which does not require a particular
decision) and rules (dictating a certain result) to the CWB’s use of Cowichan principles and
teachings. When interacted with by the CWB, such teachings are better conceptualized as
Dworkian principles. Sections 2.2 and 2.3 of the Governance Manual support this interpretation as
the Cowichan principles are referred to in the broad decision-making process but do not necessitate
arrival at a particular decision.?’!

When such incorporation of Indigenous law is analysed through the framework of
recognition, it is necessary to engage with the translation critiques. One aspect of translation which
may have occurred is the recognition of abstract norms. This translation problem occurs where
elements of Indigenous law, which may be difficult to conceptualise at a lifeworld level, are

reduced through recognition and translation into an identifiable norm.?? For example, the principle

289 See generally Marc Stevenson, “Decolonizing Co-Management in Northern Canada” Cultural Survival Quarterly
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of Nutsamat, as it is described by the CWB, may not be a core norm of Indigenous law. Thus,
before a linguistic translation begins, the form of Indigenous law would already have been altered.
While this translation can aid in ensuring that law is recognized as law, the damage to the
Indigenous legal tradition and Indigenous lifeworld has already begun. However, some of the
concerns regarding translation, such as linguistic interpretation, may be minimized given the
supervisory role of Cowichan elders over the teaching such of such principles.?** Nonetheless, the
structure of the CWB requires that decisions be based upon explicit norms, and that Cowichan
knowledge and law be translated for use alongside western approaches to management.

While the structure of the CWB is more reflective of Indigenous decision-making
processes, the non-binding nature of the decisions themselves suggests that a degree of recognition
must also occur between the CWB and the institution with jurisdiction over the ultimate decision—
in most cases, the provincial government. In a rooted order, such as Anishinaabe constitutionalism,
a non-binding decision would be in line with Indigenous law due to Indigenous law’s force being
derived from persuasive compliance.?’* However, as the liberal constitutional requires external
coercion to apply law,?>> the CWB finds itself in a battle to have its decisions recognized as
legitimate and valuable. Moreover, the CWB requires recognition in order to be considered as a
valid decision-making body for watershed management. It follows that the body with jurisdiction
over the watershed controls which elements of recognition will occur (for example, the degree of
recognition it will provide, and whether a CWMB recommendation is adopted or merely
endorsed). Due to recognition remaining unilateral, the Board faces an externally imposed
limitation on aspects of decisions which it may implement. For example, a decision regarding
timber harvesting in the watershed is constrained by the existing mandates and structure of the
relevant provincial Ministries. As these state institutions do not require Indigenous influence or
principles to guide their decision-making processes, the institution may or may not agree with a
CWB decision based on its own perception of the Board and/or the Indigenous-state relationship.
It is, therefore, possible that this implicit recognition matrix may have influenced the style of the
Board, for instance, by a reversion to western styles of decision-making and reduction of

Indigenous law to mere guiding principles. As to why such a recognition matrix exists for the
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CWRB, it is likely due to the Board being a grassroots body rather than one which is state-mandated

or the result of Indigenous-state negotiations.

3.2.2. Emergence of Rooted Self-Determination

Aspects of the CWB may also be understood as grounded in the rooted self-determination
model. The CWB was not formed as a result of an explicit claim to self-determination in either its
liberal or rooted understanding. Rather, it was formed through the acknowledgement that local
control was needed over the watershed to effectively manage resources, and importantly, that a
distanced and siloed approach to watershed management escalated challenges.?*® This background
influences how control was sought by the CWB and how control is manifested by the Board. By
considering the motivations behind the CWB and its subsequent actions, a model of rooted self-
determination becomes coherent.

Recall from the discussion on rooted self-determination that the overarching objective or
goal for self-determination is that of enhancing capacity to make decisions about one’s future. In
this case, it is the CWB that controls the future of the watershed, and thereby impacts both the
Indigenous and non-Indigenous communities who inhabit it and rely on its sustainability. In order
to achieve effective control, the CWB is guided by, and committed to, principles related to
interconnectedness and relationality. This connection between the parties reduces fears that
partially grounding the CWB in the rooted self-determination framework will lead to a degree of
separation from the state. In fact, such connection results in the opposite. Principles of relationality
and interconnectedness are applied to both the management decisions, and the partnership between
the Cowichan Tribes and Cowichan Valley Regional District. To address shellfish recovery and
harvesting, the CWB, recognizing the interconnectivity between water quality and shellfish health,
focused on reducing water pollutants, managing boating activity, repairing shellfish habitats, and

growing shellfish in the Cowichan tradition.?®’

Through building strong community partnerships
and holistically approaching issues, the CWB can address these individual concerns, and in doing
so, revive the shellfish industry and benefit the watershed as a whole. Moreover, rooted self-

determination focuses on both the relationship between Indigenous peoples and the state—or in

29 See Governance Manual, supra note 266 at 1.
27 See On Target: A Guide to the Cowichan Watershed Board’s Aspirational Targets for Watershed Health
(Cowichan Watershed Board, 2018) at 12.
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this case, the Cowichan Valley Regional District—and on their connection to the land. Such
connection is explicitly addressed in through the CWB’s attention to Cowichan teachings such as
Muks ‘uw’slhilhukw’tul and Nutsamat. This strong connection to land and making relationality-
based decisions can best be understood as an effect of the rooted self-determination model
influencing the establishment of the CWB.

One further example of the grounding of the CWB within the rooted self-determination
framework is the balance it draws between interdependence and independence. The CWB has
demonstrated decision-making which respects and acknowledges the importance of these
principles. This degree of interdependence does not result in the loss of distinct, individual
jurisdictions of the Cowichan Tribes and the Cowichan Valley Regional District. The Board
explicitly recognizes that each party maintains its decision-making authority for management
decisions within its individual jurisdiction and that the CWB exists within the “interplay of these
jurisdictions”.?® The importance of such independence cannot be underestimated. By explicitly
endorsing the principle of independence, the Cowichan Tribes have not been absorbed into the
state politic as a result of the co-management regime, nor has their jurisdiction been diminished.
Therefore, the CWB is an example of a co-management regime successfully built upon the rooted

self-determination framework.

3.2.3. Considerations for Treaty Federalism

Finally, it is possible to understand parts of the relationship produced by the CWB by
modelling it in the treaty federalism framework. The CWB is interesting as its mandating
documents do not firmly establish the existence of a nation-to-nation relationship, yet the CWB
possesses two characteristics of such a relationship. First, the CWB recognizes that the authority
of the Cowichan Tribes and the Cowichan Valley Regional District flows from different sources.
The Governance Manual cites the Cowichan Valley Regional District’s authority as delegated
from the province under the Local Government Act, while the Cowichan Tribes authority derives
from unextinguished rights and title.>®® An equally important acknowledgement by the Board is
that legal authority over the water itself lies in both Crown statutes and Indigenous legal traditions.

Understanding different sources of authority, which are not interdependent, removes the need for

298 Governance Manual, supra note 266, s 2.2.
299 See ibid at 2 see fig. 2.
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recognition to establish the CWB’s authority and is conducive to establishing a mutual relationship
between the parties.

Application of this framework is limited due to the lack of direct involvement from the
federal or provincial governments in the CWB. The Board’s membership policy provides that
provincial and federal governments may recommend members to sit on the Board, but it is not
mandatory.’*® Where these members do sit, they do so in an advisory capacity without the ability
to implement Board decisions through their respective institutions. The Cowichan Valley Regional
District is a local government, and while it is important for changes within the relationship to occur
at a local level, some Indigenous peoples believe the Indigenous-state relationship is with the
Crown itself rather than other levels of government.’*! Additionally, as jurisdiction over

Indigenous peoples is divided between the Federal and Provincial governments,*??

significant
changes to the Indigenous-state relationship, such as implementing treaty federalist principles,
require the agreement of at least one Crown jurisdiction. It is, therefore, possible to argue that
CWB reflects a nation-to-nation relationship in substance rather than form. This lack of state
involvement halts the complete development of a true nation-to-nation relationship in form, and
the necessary establishment of a pluriconstitutional state which it entails. It thus follows that the
changes for which treaty federalism advocates, such as the realignment of federalism, are neither
relevant to nor brought under the scope of the CWB. However, the lack of involvement of the
Federal and Provincial governments does raise a question related to the degree of change which
has occurred within the CWB: is the regime overarchingly colonial due to it only operating at a
non-binding regional level? If persuasive compliance were to be adopted by Federal and Provincial
governments, this could negate concerns of colonial decision-making. In answering this question,

concerns raised under the recognition framework including translation and the decision-making

process should be bracketed.?3
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Turning to first considering the CWB itself, the Board has attempted to avoid any colonial
underpinnings by carefully outlining each party’s authority, and by recognizing that standard
methods of management have failed thus far. The CWB has sought to establish a relationship that,
while not perfect, is similar to one that is based on a nation-to-nation approach, and as such, is not
likely to be considered overarchingly colonial. However, the issue remaining is that by not
involving the Federal or Provincial government the CWB becomes situated under the larger
colonial framework of environmental management. Due to the non-binding nature of its decisions,
the CWB is limited in its authority to alter what is outside the jurisdiction of its parties, or where
it does have such authority, it is reliant on voluntary, good faith co-management. This may be
considered more appropriate due to the non-coercive nature of Indigenous law.3** Nothing under
the CWB constituting documents empowers the Board to address management concerns which are
under the provincial or federal jurisdiction. As a result, it can only influence decisions which are
made but does not possess the authority to change the colonial nature of resource management as
a whole. If the federal or provincial government were a party to the CWB, and its decisions were
binding, a true nation-to-nation relationship could possibly be established, which in turn would
lead to the re-evaluation of the colonial management regime.

One assumption made within the CWB is that the Cowichan Tribes have authority over the
watershed which is also governed according to their own legal traditions. Although the founding
documents of the Board indicate that Indigenous authority over the watershed is derived from
existing rights, they do not specify what these authorities entail. Such an assumption is made and
accepted when establishing the Board via the treaty federalism framework. To begin questioning
this assumption of authority raises concerns that one party is attempting to control the recognition
of authority over the other. This speaks to the broader concern that a colonial mindset is imposed
through the CWB, whereby Indigenous nations are not acknowledged as having inherent authority
and the ability to govern according to Indigenous legal traditions..

The result of analysing and applying the treaty federalism framework to the CWB is the
establishment of a strong partnership which is respectful of the authority of each party, and still
capable of working effectively to reach decisions regarding the management of the watershed.
While concerns remain regarding the lack of an overarching nation-to-nation relationship, the

beneficial aspects of adopting parts of the treaty federalism framework are commendable.
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3.3. Haida Gwaii Management Regimes

This third case study is particularly interesting due to the praise it has received from both
Indigenous peoples and state institutions as one of the most progressive co-management regimes
in Canada.’® Located off the coast of northern British Columbia, Haida Gwaii is a large
archipelago traditionally inhabited by the Haida Nation. The islands are considered to be
historically and culturally import to the Haida, and the area is also one of the remaining areas of
coastal temperate rainforest and the location of UNESCO world heritage sites. However, both the
Haida people and the islands have been the subjects of colonization. The Government of British
Columbia claimed title to the islands and began privatizing the natural resources.’’® As a result,
the islands have been the subject of extensive clear-cut logging which has destroyed the ecological
and cultural value of the region to the Haida.>"

Two agreements concluded between the Haida Nation and the Government of Canada are

£% and the Kunst’'aa Guu — Kunst’aayah

of relevance to this thesis: the Gwaii Haanas Agremeen
Reconciliation Protocol” Both agreements established environmental management processes
based on co-management for the planning, management, and protection of Haida Gwaii.
Importantly, neither are the product of a treaty or land claim agreement, but rather from the
ongoing conflict and litigation between the Government of Canada and the Haida Nation
concerning unsustainable logging on the archipelago.’!® The goal of these agreements is to
reconcile competing land claims, to be achieved through management and protection of the land.?!!
For this reason, the Haida Gwaii approach is considered a model for other Indigenous nations to
follow and is one of the few agreements which provides parties with equal responsibility in

decision-making.3!?

305 See generally Mark Dowie, The Haida Gwaii Lesson: A Strategic Playbook for Indigenous Sovereignty (Oakland:
Inkshares, 2017) at 107 and 126.

306 See generally ibid.

307 See Louise Takeda, Islands’ Spirit Rising: Reclaiming the Forests of Haida Gwaii (Vancouver: University of
British Columbia Press, 2015) at 6-9.

308 Gwaii Haanas Agreement (16 December 1993).

399 Kunst'aa Guu-Kunst aayah Reconciliation Protocol (2009) [Reconciliation Protocol].

319 See e.g. Haida Nation v British Columbia (Minister of Forests), [2004] 3 SCR 511.

311 See generally Ngaio Hotte, Stephen Wyatt & Robert Kozak, “Influences on Trust During Collaborative Forest
Governance: A Case Study from Haida Gwaii” (2019) 49:4 Can J Forest Research 361 at 364.

312 See Julian Griggs & Julia Dunsby, Step by Step: Final Report for the Shared Decision Making in BC Project
(Simon Fraser University Centre for Dialogue, 2015) at 46.

57



The Archipelago Management Board (AMB), created under the Gwaii Haanas Agreement,
is broadly responsible for the management and protection of the archipelago. The AMB governs
traditional methods for harvesting renewable resource, protects resources of cultural significance,
creates guidelines for permits, and carries out high-level strategic planning.’!3 A notable aspect of
the AMB is its structure. It is composed of six members: two representatives each from the Council
of the Haida Nation (CHN) and the Government of Canada are selected to sit on the Board,*!* and
two co-chairs, each nominated by the parties, to jointly govern the board.?!> These appointees are
not required to act independently of their organizations (contrary to the role of their equivalents
on the NWMB), as the purpose of members is for them to represent the needs and positions of
their respective parties, rather than to act as an independent authority.

As to its decision-making structure, like the CWB, the AMB is required to make decisions
by consensus. However, where consensus is achieved, the matter is referred to the Government of
Canada and the Haida Nation to reach an agreement in good faith.3'® The AMB agreement does
not specify what decision-making structure “good faith” adopts. If the SCC interpretation of good
faith is utilized, it suggests that consensus is not required.?'” This suggests that normal procedures
for negotiations would apply, and that the strict requirements for decision-making by consensus
are displaced. As explained above, processes of consensus are a key feature of many Indigenous
legal traditions. In this sense, the AMB truly adopts an Indigenous method of decision-making. It
does not revert to Roberts Rules but seeks to maintain a collaborative approach by engaging the
parties themselves directly in negotiations. By seeking to address issues about which consensus
could not be reached through negotiations, the parties are given an opportunity to fully explore
concerns and negotiate solutions rather than being forced to abide by a majority decision. That
said, it should be recognized that requiring negotiations between the parties does not guarantee a
perfect decision. It only gives the CHN and the Government of Canada an opportunity to engage
directly with each other to resolve an issue. One further benefit of this approach is that these
government-to-government negotiations are not limited by the Gwaii Haanas Agreement. As a

result, it is possible to arrive at a solution which the AMB may not have had the ability to impose.
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In some cases, these solutions provide better outcomes than would be available to the parties under
a different framework.

In addition to the AMB, the Haida Gwaii Management Council was established under
Schedule B of the Reconciliation Protocol between the CHN and the Government of British
Columbia. Its role is similar to the AMB—albeit operating at a higher strategic level (for example,
total allowable cut oversight)—but it is structured differently. Each party has an equal number of
representatives and rather than establishing co-chairs, a chairperson is jointly appointed by the
parties following a period of consultations.’!® Once again, the Management Council makes
decisions by consensus but rather than referring a matter to the respective government should
consensus not be reached, the Council votes on the matter. Should there be a tie, the chairperson
has the deciding vote.’!” Once again, this reintroduces elements of the liberal decision-making
process.

Similar to the other co-management regimes discussed, Haida laws enter the decision-
making process through reference by Haida-appointed committee members.*? Members are able
to shape the development of policies and practices, which in turn furthers a decision-making
process informed by Haida legal traditions. Moreover, the processes set out in the Agreements
recognize the legitimacy and authority of these Haida laws as normative. In establishing the
Management Council, the foundational constitutional orders of each party are recognized and used
together as its grounding. Both the CHN and the Government of British Columbia were responsible
for obtaining the legal authority necessary to implement the Reconciliation Protocol. This was
achieved through passage of the Haida Gwaii Reconciliation Act**' by the Government of British
Columbia, and the KaayGuu Ga ga Kyah ts'as' Gin ‘inaas 'laas'waadluwaan gud tl'a gud giidaa
(Stewardship Law) by the Haida House of Assembly.???

By including both sources of authority to establish the Management Council, two important
aspects of the regime are observed. The first lies in the parties’ recognition and respect for the

distinctive constitutional orders which each party holds. Both parties are acknowledged as having

318 See Reconciliation Protocol, supra note 309 Schedule B, s 1.6 and 1.7.

319 See ibid Schedule B, s.1.6 and 1.7.
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321 Haida Gwaii Reconciliation Act, SBC 2010 ¢ 17.

322 “Resolution Adopted at the 2010 House of Assembly”, Haida Laas (October 2010), online:
<http://www.haidanation.ca/wp-content/uploads/2017/03/oct.10.pdf> at 13.
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the authority to enter the agreement, although this authority is derived from differing sources. This
does not mean that the state recognizes the constitutional logic of the Haida; it simply accepts the
CHN as the governing authority of the Haida Nation. Second, this mode of enactment integrates,
through indirect means, Indigenous law. Critically, sourcing the AMB in the Stewardship Law
entrenches Haida laws of respect.*?*> This entrenchment adds a further layer to the Reconciliation
Protocol whereby structures are created to ensure the protection and respect for all living things

alongside the resolution of land claims issues.??*

3.3.1. The Snare of Recognition

The recognition framework does not play a prominent role in informing the creation of
either Haida agreement, as the Haida constitutional order is not forced to assimilate into a western
bureaucratic institution as seen in other co-management regimes. However, this does not mean
that the Haida agreements have escaped the snare of translation. The constituting documents of the
agreements still adopt a western-legalistic form. This requirement is inevitable due to the existing
liberal constitutional order which recognizes law only in written forms. Nonetheless, such
translation still amounts to assimilation because the agreement must take the specific form of
liberal constitutionalism to be recognized as authoritative. Despite the strong foundations of the
Haida agreements in rooted self-determination and treaty federalism, as explored below, the strong
liberal lifeworld of the Canadian constitution mandates a degree of recognition in order for the co-

management regime to exist.

3.3.2. Considerations for Rooted Self-Determination

Comparatively, one framework which does shape the Haida Gwaii co-management
regimes is rooted self-determination. The impacts of using this framework are subtle. The Haida
Nation has a history of advocating for control of the islands and the resources, basing such
arguments on its lack of surrender to the Crown.*?* It is, therefore, possible to understand the

relationship created by the agreements as an exercise of self-determination by the Haida. As with

323 See Susanna Quail, “Yah’guudang: The Principle of Respect in the Haida Legal Tradition” (2014) 47:1 UBC L
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the CWB, self-determination in the Haida context is best understood through the rooted framework
as there is a continued relationship between the Nation and the state rather than a focus on
separation and self-government.

Through signing the Gwaii Haanas Agreement and the Reconciliation Protocol, the CHN
has taken steps to determine and control its own future. These agreements represent steps towards
the removal of Haida Gwaii from colonial resource management regimes by ensuring that its
management and protection occur in accordance with the understanding of the Haida Nation.
While the agreements do not grant full control over the archipelago to the Haida Nation, the
decision-making process created protects against the imposition of colonial management theories
and structures. Additionally, the co-management regime is largely removed from the colonial,
bureaucratic decision-making process which plagues other co-management regimes, such as in the
NWMB. The CHN is treated as an equal partner with independently derived authority, and
decisions made by consensus promote transparency and mutual accountability throughout the
relationship. Unfortunately, there is still concern that some colonial structures may exist in
scenarios where the AMB cannot reach consensus, and the issue is referred to intergovernmental
negotiations. No information is provided by the AMB as to how such negotiations are to occur or
will be structured. As such, it cannot be stated with certainty that the CHN has escaped the snare
of liberal and colonial institutions.

Within the agreements, both the state and the CHN retain a degree of independence. Both
parties were responsible for the enactment of the agreements through their own institutions—the
validity of which was not questioned in the agreement. The agreements themselves also recognize
that each party has a sphere of jurisdiction which is not impacted by the establishment of the
relationships. However, in line with the rooted self-determination approach, this independence is
restrained. Without limiting the obligations or jurisdictions of the parties, the AMB constrains
party independence via its requirement to make all reasonable efforts to reach consensus.*?¢ The
independence of all parties is thus limited by both consensus and interdependence. Although this
is not to say that each party’s independence has been removed, actions which require co-operation
and consensus are subject to such limitations before independent obligations are met and

jurisdictional authority is exercised. Elsewhere, the Haida Nation Management Council takes a

326 See Gwaii Haanas Agreement, supra note 308, s 9.2.
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similar approach, recognizing that each party operates under its respective jurisdiction.*?” Such a
characteristic is recognized by the theory of rooted self-determination as necessary for the
development of healthy relationships between the Indigenous people and the state.

While not considered in extensive detail within each agreement, there are traces of the
principles of relationality and interdependence with the earth through reference to Haida legal
traditions. As Susanna Quail points out, the Haida law yah ’guudang (related to respect for all
living things) was entrenched by the enactment of the Reconciliation Protocol by the CHN and is
now reflected in the co-management regime established.’?® A question which such inclusion raises
is whether reference to and guidance by principles of relationality is mutual amongst the parties.
The Haida Gwaii agreements do not include specific Haida legal traditions upon which the regimes
should base their decisions. Recognizing and strengthening interrelationships is also
acknowledged in the Reconciliation Protocol but is not explicit regarding shared decision-
making.3%° It is, therefore, possible that the state does not approach the decision-making process
through reliance upon the same beliefs. However, despite the lack of explicit Haida principles
related to relationality and interdependence, the structure of the relationship between the parties

suggests that such principles will be an implicit consideration in the decision-making process.

3.3.3. Endorsing a Treaty Federalism Framework

Finally, the Haida Gwaii agreements can be understood as modelled upon the treaty
federalism framework. This framework is relevant in understanding the development of a nation-
to-nation relationship between the Haida, Government of Canada, and Government of British
Columbia, and in the establishment of a pluriconstitutional approach to co-management.

In the first pages of both agreements, the parties assert their own and reject the other
party’s jurisdiction over Haida Gwaii. From the first page, both agreements reflect a stark conflict
between different views on sovereignty, title and jurisdiction of Haida Gwaii. In one column,
Haida Nation asserts its rights, jurisdiction, sovereignty and title over Haida Gwaii which will be
managed in accordance with its “laws, policies, customs and traditions.”*3° Haida Gwaii is the

traditional territory of the Haida people and is subject to the exercise of the Haida constitutional

327 See Reconciliation Protocol, supra note 309, s 6.3.
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order. In the opposite column, the Government of British Columbia asserts that Haida Gwaii is
crown land and subject to the jurisdiction of the Government of Canada and British Columbia. The
difference between the statements and views could not be more obvious. Yet, the two parties are
able to recognize these conflicting views and create a regime which will allow for the joint
management of resources and environmental concerns. The conflict also serves to remove the need
to view the co-management regimes as solely based on the recognition model. At no point does
the Government of British Columbia or the Government of Canada attempt to recognize the Haida
Nation as having title to and jurisdiction over islands. Despite the lack of recognition from the
state, it still agrees that a nation-to-nation relationship has developed. This demonstrates that it is
possible for a nation-to-nation relationship to develop without territorial and/or jurisdiction
recognition. Recalling Stark’s understanding of a nation-to-nation relationship as one based on
mutuality, interdependence and party autonomy, the existence of these factors does not depend
upon the resolution of jurisdictional question issues. Here the CHN and state enter the process as
nations and create a relationship on the basis of accepting differing opinions which do not need to
be resolved to address joint resource management. Through setting aside specific claims to title
and sovereignty, focus can be turned to the larger issue regarding joint management of the
archipelago.’?!

Notably, nowhere in the agreements is the issue of competing constitutional orders
resolved, nor does one constitutional order prevail in the event of a conflict between the parties.
These statements on conflicting views demonstrate not only the recognition of the legitimacy of
the Haida constitutional order but more importantly, the willingness of the state to integrate these

views into a co-management regime and build a productive relationship.’3?

The recognition of
these distinct constitutional orders is further demonstrated in clauses throughout both agreements.
In defining the Haida Nation, the Gwaii Haanas Agreement specifically states that the Council of
the Haida Nation is the governing body under the Constitution of the Haida Nation.*** This is
directly contrasted by the following clause which defines the Government of Canada pursuant to
the Constitution Act, 1867.33* The significance of these statements should not be underestimated

as they are part of a broader realization of the autonomy of the Haida Nation to govern itself

31 See Gwaii Haanas Agreement, supra note 308, s 1.3.
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pursuant to its own constitutional order. The Government of Canada does not prescribe how the
CHN should govern itself, or mandate the manner in which it responds within the management
agreements. The statements are a clear acknowledgement of both the Haida’s constitutional order
and its self-determining nature.

Conversely, not all aspects of the framework of treaty federalism apply to the agreement.
Despite the integration of Haida and Canadian constitutional orders in the agreements, the
Canadian constitutional order remains applicable to Haida Gwaii. The Gwaii Haanas Agreement
in particular preserves the jurisdiction and obligations of each party subject to the requirement of
reasonable efforts to reach consensus.?* These respective jurisdictions and obligations, in relation
to the AMB, were considered by the Federal Court in Moresby Explorers Ltd v. Canada (Attorney-
General).>*® The case concerned an application for a tour-related license by Moresby Explores Ltd
for activities located in the National Marine Park on Haida Gwaii. The licensing requirements and
quotas were overseen jointly by Parks Canada and the AMB, which raised the question of whether,
by consulting with the AMB through the licensing process, Parks Canada unlawfully delegated
and/or fettered their discretion. Holding that there was no unlawful delegation or fettering of
discretion, the Federal Court clarified the decision-making process of the AMB as regards the
jurisdiction of the parties under the agreement; each party is permitted to act unilaterally within
their own jurisdiction, pending an attempt via the Board to reach a decision by consensus.**’ Thus,
while the obligations of each of the parties to their own constitutional order remain unchanged,
how one goes about fulfilling these obligations is controlled by the principles of the nation-to-
nation relationship which has been established.

Applying the treaty federalism framework to the Haida Gwaii agreements has led to the
development of a stronger relationship between the state and the CHN. By continuing to develop
practices established under the AMB and Reconciliation protocol, and by signing additional
agreements for resource management, the parties reinforce their ability to provide effective
resource management while maintaining respect for each other on a nation-to-nation basis. This
relationship is possible due to the Haida Gwaii agreements providing for decision-making which

is based on principles of mutuality and consensus, and supplemented with negotiations.

35 Ibid, s 9.2.
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Additionally, the agreements anticipate the renewal and modification of the relationship to reflect
the needs of both parties and to meet the objectives of the regime. This is a key characteristic of
the treaty relationship.3® It ensures that any issues are addressed to avoid the relationship breaking

down, and allows for continued and effective resource management.

The case studies demonstrate that there has been a shift away from only using the
recognition framework to establish co-management regimes. This shift is to be commended. The
recognition framework, while offering one avenue to establishing co-management, has been
ineffective at producing a mutual co-management regime. As seen in the NWMB, the framework
did not allow for meaningful participation between state officials and Indigenous peoples, and did
not incorporate Indigenous constitutional orders and lifeworlds into decisions on such basis.
Translating elements of Indigenous lifeworlds and legal traditions still remains an issue as the
recognition framework continues to be incorporated, albeit with less emphasis. The CWB
continues to require translations of Indigenous principles of environmental management into a
context understood by non-Indigenous partners and state officials. Such a requirement can be
beneficial to non-Indigenous people wanting to better incorporate Indigenous epistemologies and
ontologies into decision-making, but the process continues to be plagued by the colonial harms
which come with translation. Despite the shift away from prioritizing the recognition framework,
it will continue to be a snare. This was seen in the Haida Gwaii co-management regimes, where
although recognition is not a foundational framework, the requirements inherent within the
Canadian Constitution to have a decision recognized, such as producing a decision in written
English, must be met. As co-management regimes continue to be created upon these frameworks,
it is necessary to understand that recognition will exist as a shadow over the regime; yet, its
everyday effects can be minimized by emphasising the use of alternative frameworks.

The benefits of this slow shift away from grounding co-management regimes in the
recognition framework are noticeable in practice, in both the CWB and Haida Gwaii regimes. The
use of rooted self-determination to establish regimes was notable as it allowed for each Indigenous
people to shape the regime in accordance with their own traditions and priorities. For the CWB,

placing an emphasis on rooted self-determination allowed the Board to base decisions on

338 See Report of the Royal Commission on Aboriginal Peoples: Looking Forward Looking Back, vol 1 (Ottawa:
Canada Communication Group, 1996) c 16.
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Cowichan principles of relationality and interconnectedness. This in turn has led to sustainable
and holistic environmental decision-making within the watershed. In contrast, the Haida Gwaii
regimes use the framework of rooted self-determination to enhance decision-making authority over
the islands in order to directly determine the peoples’ future. Such control is acknowledged as
independence which is limited by a degree of interdependence. A caveat to rooted self-
determination under the Haida agreements is that there is no requirement for the state to adopt
decisions in a manner which is respectful of these principles if the decision is one for which the
state has sole discretion.

As proponents of co-management begin to turn away from the recognition framework,
treaty federalism presents itself as an effective foundation for co-management regimes. One such
reason for this is that the framework can be applied in substance rather than strictly in form, as
seen through the CWB. This creates the potential for other community led co-management
processes to adopt a nation-to-nation relationship without the need for a partnership with the
federal or provincial government. However, by doing so, there is potential for the co-management
body to lack jurisdiction which in turn opens the door for emphasis on recognition. Strongly
grounding a co-management regime on treaty federalism also offers the opportunity to move past
jurisdictional disputes by simply recognizing Indigenous constitutional orders as equal. The Haida
Gwaii agreements are a success story; by overcoming decades of jurisdictional dispute and simply
“agreeing to disagree” on constitutional jurisdiction, logging and fishing on the islands can be
sustainably managed by both parties. This style of co-management not only leads to stronger
environmental decision-making, but establishes a mutual and beneficial nation-to-nation
relationship. Of course, it must be remembered that the treaty federalism framework is not perfect
in its current conceptualization: neither the CWB nor the Haida have been able to remove
themselves from the Canadian constitutional order.

Co-management has developed as a strategy with diverse forms for resource management.
The process is motivated by specific environmental concerns, as well as an ideal of what the
broader Indigenous-state relationship should envisage. As seen from analysing the case studies,
evaluating a regime is not reducible to a simple question of whether Indigenous law is included in
the co-management regime, or if specific rights are recognized. The analysis must also include
reference to general legal considerations such as decision-making processes and styles of regime.

Setting out a framework for understanding the resulting relationship formed is helpful when
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considering the objectives of a specific regime, and the assumptions which are made in achieving
them. A recognition-based approach is still favoured, as seen through the NWMB and CWB, but
leads to a pre-determined and limited relationship. Rooted self-determination, while beginning to
emerge in regimes such as the CWB and on Haida Gwaii, is not currently the primary approach to
co-management. As present, it only serves to enhance the existing relationship and can further
shape inclusion of Indigenous legal traditions. While offering different benefits, the case studies
demonstrate that the use of multiple frameworks to inform the Indigenous-state relationship
complicates development of co-management agreements. The co-management process becomes
convoluted by the application of the multiple frameworks found within regimes. This in turn
effects the sustainability of the regime, and more importantly, the efficacy of management

practices.

4. Moving Forward

Returning to the initial question this thesis raised: If the Indigenous-state legal relationship
can be understood as modelled upon different frameworks, what can be concluded by analysing
cases where these frameworks have been used to develop an agreement to co-manage natural
resources? Each of the case studies offered an opportunity for deeper analysis of the motivations
which drive the choice of framework, and underscores the importance of acknowledging where
multiple models are at work within the co-management regime.

In the second chapter, three different frameworks were outlined, and each explains how a
particular perception of the Indigenous-state relationship may be formed by its use. These
frameworks result in certain objectives, assumptions, and limitations being imposed on the
conceptualization of the relationship. At present, the use of a recognition framework remains
prevalent both by the judiciary, and for the establishment of co-management regimes. As to the
self-determination frameworks, the resulting Indigenous-state relationship is highly dependent
upon which framing is used. With rooted conceptualization beginning to become more prominent,
it will be interesting to see how these framings of self-determination interact in the future. Treaty
federalism offers the ability to reshape the Indigenous-state relationship in a manner which will
also allow rooted self-determination to develop, yet its success requires acceptance that the state
will remain underpinned by the liberal legality. It is evident that no framework is perfect. The
value of each framework is, therefore, determined by the underlying biases of the party applying

the framework.

67



The case studies explored in Chapter III demonstrated that the framework of recognition
remains dominant throughout Canadian co-management regimes. Such prominence raises
concerns of inaccuracy in the translation of Indigenous law, and that it ignores the constitutional
orders which underpin its development. This results in the perpetuation of harm to Indigenous
peoples and their lifeworlds. Treaty federalism, as a framework, is being used increasingly in co-
management agreements, yet its effectiveness is predetermined by the status of the parties to the
co-management regime, and the commitment of those parties to factors beyond the assertion of a
nation-to-nation model. On a more positive note, the Haida Gwaii and CWB regimes demonstrate
that rooted self-determination can be expressed through co-management. What is clear from these
case studies is that using the framework of recognition predetermines the scope of the established
relationship, whereas the other frameworks result in relationships that are based on flexibility and
mutuality. Moving forward with the co-management process, it is equally important to recognize
that the models which utilize decision-making by consensus, mainly rooted self-determination and
treaty federalism, contribute towards a stronger relationship. This will ensure sustainability of the
partnership and practices so resources are preserved for future generations.

Regarding further research, it is suggested that in-person and quantitative research be
conducted to better define the frameworks which are used in the co-management process, and to
expand upon what has been included in each of these frameworks. This would offer opportunities
for researches to observe conversations and discussions between parties at the community level,
which may further reveal limitations and benefits of the frameworks. From a legal perspective,
this type of fieldwork would begin to address the gap in legal literature on co-management and
Indigenous law, whereas such research was beyond the scope of this thesis. Indigenous and state
perspectives on each framework and the co-management processes studied would enhance the
understanding each framework, and aid in increasing transparency and communication between
the parties. Moreover, as the case studies examined were not grounded in liberal self-
determination, thus that framework was not relevant. Therefore, continued research could also
evaluate if, and where, the liberal self-determination framework is being used to inform the
foundations of the Indigenous-state relationship in a co-management context.

Moving forward, it is necessary to recognize that parties approach Indigenous-state
relationships with diverse needs and motivations. The divergence in these perspectives assists in

explaining why differences in goals, limitations, and assumptions arise when parties or scholars
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discuss these relationships. As it is unlikely that a singular approach to the Indigenous-state
relationship will develop in the immediate future, a better method of communication regarding the
relationship is necessary to provide clarity in discussions. It is suggested that adopting a
framework-based approach will provide such clarity.

While scholars and/or negotiating parties may disagree about the appropriateness of a
framework for a particular situation, or about the issue of which framework best describes the
Indigenous-state relationship as a whole, explicit identification of the framework has many
advantages. Through this approach biases would be revealed (and could be addressed), and
discussions between parties would be more coherent, and would ultimately lead to more
transparent and honest communication. Such communication is vital in the context of co-
management due to the environmental and social harms associated with colonial approaches.
Moreover, explicit use of the frameworks in discussions would assist parties in conducting
negotiations through a regime development process, and in the continued development and
implementation of the regime. Reconciling constitutional orders through co-management
represents a movement towards honouring different worldviews. This approach also aids the
objective of co-management by establishing stronger partnerships between Indigenous and non-
Indigenous institutions, which in turn will lead to the proliferation of sustainable environmental

practices upheld by, and benefiting, all parties.
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