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A CASE STUDY OF THE GATT GAS GUZZLER TAX DISPUTE



Abstract

This thesis addresses the issue of international trade and environmental
protection, more particularly within the framework of the GATT dispute
settlement system. In May 1993, the European Union took issue with the U.S.
taxes on automobiles aimed primarily at environmental concerns. The European
Union claims that the gas guzzler tax, the luxury tax and the corporate average
fuel economy (CAFE) payment are discriminatory and therefore contrary to the

principles of GATT Articie Ill.

The study of this dispute and the prospective analysis of its outcome show that
both the gas guzzler tax and the luxury tax do not constitute a violation of the
General Agreement. However, the CAFE payment viclate the national
treatment obligation and is not justified under the GATT general exceptions.
The CAFE payment, despite that it is primarily aimed at fuel conservation,

constitute a means of arbitrary and unjustifiable discrimination.

The outcome of this dispute confirms the permissiveness and limits of the

GATT rules toward legitimate environmental policies.



Résumé

Ce mémoire adresse la question des échanges internationaux et de la protection
de I'environnement, plus particuliérement dans le cadre du systeme de
réglement des différends du GATT. En mai 1893, I'Union européenne a pris
action a l'encontre des taxes environnementales américaines sur les voitures.
L'Union eﬁropéenne prétend que les taxes américaines - "gas guzzler tax",
"luxury tax" et "corporate average fuel economy (CAFE} payment" - sont

discriminatoires et donc contraires aux principes de I"Article Il du GATT.

L'étude de ce différend et I'analyse prospective de son déncuement démontre
que certaines taxes américaines - "gas guzzler tax" et "luxury tax" - ne
constituent pas une violation de |'"Accord général. Toutefois, le "CAFE
payment” enfreint I'obligation de traitement national et n’est pas justifié sous
les exceptions générales du GATT. Le "CAFE payment", malgré qu'il vise
principalement la conservation de combustible, constitue un moyen de

discrimination arbitraire et injustifié.

Le dénouement de ce différend confirme la tolérance et les limites des régles

du GATT a I'encontre des politiques environnementales |égitimes.
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INTRODUCTION

Environmental protection has, in the past years, become a maijor concern of the
World Community. Internationally, this awareness can be seen through the
increasing number of environmental agreements being concluded or under
negotiation and the efforts of the various specialized agencies in their fields of
expertise. However, no coherentinstitutional mechanism deals effectively with
world-wide environmental problems and co-ordinates the proliferating number

of international agreements and the diffuse work of the specialized agencies.

The General Agreement on Tariffs and Trade', created at a time where
environmental protection was not accorded the political priority it currently
holds, has been nevertheless indirectly involved in the control of the national
environmental measures of its Contracting Parties, giving these measures an
international dimension. In fact, the dispute settlement procedures of the
GATT have been used more frequently for the settlement of international

environmental disputes than the dispute settlement procedures of any other

' Ganoral Agroement on Taniffs and Frade, 30 Octoher 1847, Can. 1.5, 1947 No. 27, 55 UM.T.S. 187, T.LA.S. No. 1700, BLS.D. 1S/6 [hersinafter
GATT. Not yet in force. The GATT is applied provisionally by all contracting parties. The triginal contracting parties spply the GATT since January 1,
1848, under the Protocol of Provisions! Application of the Genaral Agreement on Tanffs and Trads, 30 October 1847, 55 UN.T.S. 308, B..S.0. W77
[hecsinator Protoco! of Provisional Application). The contracting parties which have zcceded sinca 1948 egply the GATT under thek sespective Protocol
of Accassion. The text of the Genaral Agreement was amended in 1848 by maans uf five Protocols, in 1855 by means of three Protocols, only ona of
which entered into force and in 1865 with the intraduction of a Part IV on Trade and Development. The text of tha General Agreement in farce as from
27 June 1866 is raprinted in B.LS.0. M1, The term GATT is used herein to refer bath to the General Agreement and the orgenisation and trading system
tist has evolved under the General Agreement.



world-wide organization since 19802,

From its beginning in 1948, the GATT has been involved in the regulation and
liberalization of international trade. At that time, environmental concerns were
timited to the specific protection of human, animal or plant life, with no explicit
general reference to ’‘environmental protection’ as such. However,
environmental protection is allowed under the general rules of the GATT.
GATT Article Il places hardly any limit on the freedom of countries to apply
non-discriminatory regulations to protect their environment from damage from
domestic production activities or from the consumption of domestically
produced or imported goods®. And the general exceptions in GATT Article XX
for "measures necessary to protect human, animal or plant life or health"”
(Article XX({b}} and "measures relating to the conservation of exhaustibie
natural resources" {Article XX{g)) canjustify the trade restrictions necessary for

the protection of the environment.

Nevertheless, GATT rules have not prevented an increasing number of
international disputes over the consistency of national environmental measures

with the GATT and over the interpretation of the pertinent rules of the GATT.

? Ernst-Ukich PETERSMANN, “International Trade Law and International Environmental Law: Frevention and Settlement of International Envirermental
Disputes in GATT", {1883) 27 Journal of Word Trade 43, 9.

* ibid,



A recent dispute settlement proceeding under GATT Article XXII, the 1991
Panel Report an U.S. Restrictions on Imports of Tuna®, has raised, notably, the
important question over GATT-consistency of extra jurisdictional environmental
protection, i.e., "whether imports restrictions may be used to influence

environmental measures of another country”® under GATT rules.

The 1991 U.S. embargo on Mexican tuna illustrates the conflict between
national environmental law and GATT international commercial law. To help
save dolphins killed by Mexican tuna fishing practices, the United States
imposed an embargo upon yellowfin tuna and tuna products from Mexico under
the 1972 Marine Mammal Protection Act®. Mexico challenged the U.S. action
in the GATT. The dispute settlement panel ruled in favour of Mexico and
determined that the U.S. embargo on Mexican tuna, even though designed to

conserve dolphin, was inconsistent with the GATT’.

In its concluding remarks, the Tuna/Dolphin Panel Report noted the fact "that

the provisions of the General Agreement impose few constraints on a

Y United States - Restrictions on mports of Tuna (Maxice v. U.S), GATT Doc. DS2AIR, 3 Saptember 1881, reprintad in “General Agreament an Teriffs
and Trade: Dispute Settlament Panel Raport on United Stetes Restrictions on Imports of Tuna®, (1681) 30 Jnternations! Legal Materials 1584 (hereinafter
Tuna/Dolphin Fanel Report]. This Panel Report was never adapted by tha GATT Council

¥ E.U. PETERSMANN, “International Trede Law and International Enviranmantal Law: Prevention and Settlament of International Environmental Disputes
in GATT", suprs note 2, 54,

' Manne Mammal Protaction Act, 1972, Pub. L, No, 92.252, B6 Stat. 1027, codified as smended at 16 U.S.C. 1371.

" For an analysis of ths findings of \he Tuna/Dalahin P25t Banort, se Chapter 3 - Biiil: "Production Standards v. Product Standards”™; Chepter § - : "The
Extra Jurisdictional Applicability of GATT Articla XX~, belaw.
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contracting party’s implementation of domestic environmental policies"®.
However, as far as differences in environmental regulations of producers are

concerned:

{...] It seemed evident to the Panel that, if the CONTRACTING
PARTIES were to permit import restrictions in response to
differences in environmental policies under the General
Agreement, they would need to impose limits on the range of
policy differences justifying such responses and to develop criteria
so as to prevent abuse. [f the CONTRACTING PARTIES were to
decide to permit trade measures of this type in particular
circumstances it would therefore be preferable for them to do so
not by interpreting Article XX, but by amending or supplementing
the provisions of the General Agreement or waiving obligations
thereunder. Such an approach would enable the CONTRACTING
PARTIES to impose such limits and develop such criteria.®

To this date, the Tuna/Dolphin Panel Report remains unadopted by the GATT
Council, and, as Mexico and the United States reached a mutually acceptable
solution, there is very few chances that it will ever be'®. Therefore the Panel
Report is neither legally binding upon the United States nor officially part of

GATT treaty practice.

V' United States - Restrictions on Imports of Tuns (Mexico v. U.5), supra note 4, pera. 8.2:
*[..] 8 coniracting party s frae to tax or regulale imported products and like domestic products as long as its taxes or regulations
do not discriminate against imperted products or afford protection to domestic producers, and a contracting party is also free 1o
tax or regulate domestic production for environmental purposes. As a corollsry to these rights, a contracting party may not
restrict imports of @ product merely becausa it originates in 3 country with environmental policies different from its own.”

Y ibid., pera. B8.3.

™ Mexico opted not to pursue the adoption of the Panel Report in the GATT Council “in order 10 avoid jeopardizing continuing negatiaticns regarding the
North American Free trade Agresmant (NAFTA"; Stanfey M. SPRACKER end David C. LUNDSGAARD, "Dolphing and Tuna: Renawad Attantion on the Future
of Frae Trade and Protection of the Enviranment®, [1883) 18 Columbis Journal of Environmentsl Law 385, 366,



However, the Tuna/Dolphin Panel Report was very much publicized, discussed
and analyzed. Some commentators have seen a good report, strengthened by
past GATT practice'’. Others have seen a poorly reasoned atid inconsistent
report, unsupported by the language of the GATT, its drafting history and past
GATT panel decisions'®. As the reasoning of the Tuna/Dolphin Panel Report
is more than likely to be embraced by a subsequent GATT panel, it is only a

matter of time for it to become agreed GATT practice’®.

More recently, in May 1993, the European Union took issue with the U.S. taxes
on automobiles. This dispute regards the U.S. tax regulation on high poliuting
automobile motors, which the Union considers to be discriminatory and
therefore contrary to the principles of Article Ill. Consequently, the GATT
Council agreed to establish a Panel to examine the European Union complaint
against the United States. The outcome of this dispute is bound to stimulate

the debate over the relationship between trade and environmental policies, and

"' Sea notably, John H. JACKSON, “World Trade Rules and Environmenta! Policies; Congruence or Conflict?”, {1892) 49 Waskington and Les Law Review
1227; Ted L. McDORMAN, "The 1881 U.S. - Mexico GATT Panel Report on Tuna and Dalphin; Implications for Trede and Environment Conflicts®, {1992}
17 North Cardline Journal of International Lew and Commercial Regu/stion 481,

2 See, notehly, Steve CHARNOVITZ, “GATT and the Envionment: Examining the ‘ssues®, (1882) 4 Internstional Environmentat Affsirs 203; Eric
CHRISTENSEN and Ssmantha GEFFIN, "GATT Sets its Not on Environmental Ragulation: The GATT Panel Ruling on Mexican Yellowfin Tuna Imports and
the Naed far Reform of the Internationsl Trading System®, (1881) 23 Univarsity of Miami Inter-Amarican {aw Review 568; Jeffrey L. DUNOFF, "Reconciling
Internatione! Trade with Preservation of the Global Commans; Can We Prosper and Protect?, {1962) 40 Washington and Lee Lew Bsview 1407; Elizabath
E. KRUIS, "The United Statas Trade Embergo on Mexican Tuna: A Necessary Conservationist Measura or an Unfair Trads Batrier?™, (1982) 14 Loyols of
Los Angeles Internationaf and Comparative Law Journal 803,

" In 1he meantime, the Eurapean Union {then the European Community} issuad a new GATT complaint against the Mamne Mamimal Frotection Act, supra
note 6. On July 14, 1992, the GATT Council granted the request of the European Unian for a panel ta determine whethes the U.S, secondary embarge
on certain tuna and tuna products i consistent with the GATT. The case is still pending in GATT; Thomas E. SKILTON, "GATT and the Envronment in
Conflict: The Tuna-Doiphin Dispyts and the Quest for an lnternstional Gonservation Stratepy®, (1893) 28 Comell Intsrnational Law Journal 455, 474, For
a gaod description of the U.S. actions following the Funa/Dolohin Fanel Report, sea T. E, SKILTON, /i, 470474; Steve CHARNOVITZ, “Envikonmentalism
Confronts GATT Rules: Racant Developmants and Mew Opportunities®, (1883) 27:2 Journal of Ward Trade 37, 3740



the role of the GATT over the harmonization of environmental standards.

The purpose of this thesis is to address the issue of international trade and
environmental protection, more particularly within the framewaork of the GATT
dispute settlement system. A study of the recent complaint on the U.S. fuel
economy standards and gas guzzler tax to dealt with by the GATT and a

prospective analysis of its outcome will constitute the principal achievement of

this thesis.

The first part of this thesis sets the legal basis of the frade dispute involving the
European Union and the United States. Chapter one briefly describes the
salient features of the GATT dispute resolution process. Chapter two is
dedicated to the facts underlying the dispute on U.S. fuel economy standards,

notably, the European Union complaint to the GATT and the U.S. regulations

involved.

A second part addresses the consistency of the U.S. taxes on automobiles with
the GATT national treatment obligation. Chapter three presents the GATT
obligation, more particularly the general provision {Article lll:1) and the one
specifically designed to address the issue of internal taxation (Article II:2).
Chapter four analyzes the consistency of the U.S. regulations with the GATT

principle of non-discrimination such as expressed by the national treatment



obligation.

A third part addresses the exoneration of the U.S. taxes under the GATT
general exceptions. Chapter five presents the GATT exceptions, notably, the
environmental exceptions {Articles XX{b) and XX{g)). Chapter six analyzes the
possible justification of the U.S. regulations under the exceptions. The
interpretation givan previously to the GATT provisions addressed by the various

panels and the CONTRACTING PARTIES, will be considered.

In conclusion, a reflection on the role that the GATT should play in the future
protection of the environment is necessary, Can the GATT be amended, or
interpreted, in order to respond to the urgent need for effective and universal
environmental protection? Special attention will be given to the outcome of the
international negotiations on new trade and environment rules that took place
in the context of the Uruguay Round. A survey of the legal issues related to
the liberalization of international trade and environmental protection is essential

to fully understand the place of the GATT in the international legal order.

This thesis in no way pretends to present an exhaustive exposition of the GATT
law. Attention will be given to only a few of the GATT provisions and panei
reports that are in one way or an other relevant to the current dispute and the

role that the GATT can play in the protection of the environment.



Moreover, it is important to note, that despite the fact that a special attention
is dedicated to the dispute settlement system which resulted from the Uruguay
Round negotiations, these improvements are not yet in force. Therefore, this
thesis addresses the European Union - United States Gas Guzzler Tax Dispute

in the perspective of the rules of the GATT 1947 and not of the GATT 1994,

Finally, the European Union - United States Gas Guzzler Tax Dispute is, at the
time of this writing, still pending before the GATT. The final report has not
been issued by the Panel, nor adopted by the GATT Councii. Conseqguently,
this thesis prospectively analyses the outcome of the dispute, with no regard
to the examination and the findings of the GATT Panel in United States - Taxes

on Automobiles.



PART t{. THE GATT AND TRADE DISPUTE
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1. Dispute Resotution and the GATT

The GATT origins, evolution and prospective developments are addressed in
order to provide an acute understanding of the legal, political, and international
context in which the CONTRACTING PARTIES dispose of the various disputes

arising over the interpretation and application of the General Agreement.

On the multilateral front, GATT is the major agreement regulating trade
relationships. It represents an organization as well as an agreement'®. The
GATT was not intended to be a permanent organization and it is characterized

by its lean bureaucracy and flexible structure'®.

It is this international organization that has provided the framework for the

different rounds of international commercial negotiations, such as the "Tokyo

“ Tha organization was not oriinally intended. Effactively, the Agreement was forasean 10 ba an interim document in support of future taritf nagotiations
while the Imernstional Trade Qrganization (iT0), o more permanent organisation, was established. Essentially bacause the United States tailed to ratified
the Havana Charter, the ITO was never esteblished. The GATT Agreement was also never ratified by the U.S. Congress. Howaver, it did nat naed
Congressional ratification to be effective ax its adoption was authorized under the tecms of the Aeciprocal Trade Agreements Act. The United States hacame
contracting party to the GATT whan they accepted the GATT Protocod of Frovisionsl Agplication, supra note 1. which Australis, Belgium, Canada, France,
Luxambourg, the Netherlands and the Unitad Kingdom akso signed. This Protocol fixed the antry inte force of the GATT on January 1, 1848, |t resulted
in the “establishment of 8 broad statement of principles, with no formal institutional structura to administes the agreemant or manitor 1he adherenca of
the parties to it™; Robert P. PARKER, “Dispute Settlement in tha GATT and the Canade-U.S. Frae Trada Agraemsnt®, {1888 23:3 Journal of World Trads
83, BS; Juffray M. WAINCYMER, “Revitalising GATT Article XXIi1 - lssues in the Context of the Urugusy Round™, {1889) 17 Australian Business Law Review
3, 45 (Appendixl,

' R, P, PARKER, supra note 14, 85; it consists in 8 small Secreteriat in Genava, where the buresucracy is very small and has only minor administrative
functions,
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W
-

Round’ and the latest ‘Uruguay Round’'®.
The GATT does not legislate specific terms of trade or commerce;
rather, it provides a framework by which the parties make
agreements with each other, known as "concessions", to liberalize
trade on a quid pro quo basis. [...]
A key feature of the GATT rules, therefore, is the maintenance of
the balance of interests struck when contracting parties agree to
concessions. [...]
in this context, dispute resolution procedures have a special place.
On the one hand, the dispute resolution mechanism must be
capable of enforcing the agreement’s terms. On the other hand,
in the GATT context, dispute settlement takes into account the

overarching principle of a balance of interests through mutually
agreed concessions.’’

A. The GATT Dispute Resolution Process - Its Origins and Overview of Key
Themes

The earlier GATT (GATT 1947) contained some institutional provisions, notably

various dispute resolution procedures. Those provisions were intended to

ensure the efficiency of the tariff-reducing agreements over the non-tariff

barriers prior to the establishment of the International Trade Organization'®.

The GATT dispute settlement mechanism is oriented towards negotiation and

" The former ended in 1978 and the latter finally reached an agreement on Dacember 15, 1883, Tha racent sgreament of the Uruguay Round will
transform the GATT into the World Trade Organization (WTO) as soon as January 1, 1895 and no later then July 1, 1885. The WTO will be broader than
the pro-axisting GATT ragime, notably by including secvices and intellactual property, and will have mora enforceable dispute settlement; Fizaf Act Embodying
the Rasults of the Uruguay Round of Multiateral Trade Negotiations, 15 December 1983, MTNJFA [hereinafter Fina/ Actl. The Finef Act was adopted on
April 15, 1984 at Marakesh, Morocco,

" R. P, PARKER, suprt note 14, 65,

" 1. M. WAINCYMER, supra note 14, 4548 (Appendix); far more information an the Internationsl Trade Orgenization, stupea nate 18,
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conciliation. It is not of judicial or arbitral nature., The mechanism relies upon
several provisions'®, the most important being Articles XXIl - Consuftation -
and XXIIl - Nullification and Impairment. The farmer article provides for a first
level of consuitation on any matter affecting the operation of the General
Agreement?®, Shouid bilateral consultations fail to produce a satisfactory
settlement, either of the concerned parties may seek the conciliatory

intervention of the CONTRACTING PARTIES?'.

A second level of consultation is available through Article XXI11?2 in the event

" Notably GATT Articles XIX (safeguards), XXVill {modificatian of schedules of concessions], XXV(S} (waiversh.

M GATT, supra note 1, Art. XXU, as amanded by Protocol Amending the Freamble and Parts I and it of the General Agresment an Tanffs and Trads,
10 March 1955, 278 UN.T.S. 168:

"Articls XXl
Consultation
1. Each contrecting party shall accord sympathetic consideration to, and shall efford adequate opportunity Ffor

consuitation regarding, such representations as may be made by another contracting party with tha respect to any matter aftecting
the operation off this Agreement.

2 The CONTRACTING PARTIES may, at the request of a cantracting party, consult with any contracting party or partiss
in respect of any matter for which it has not been possible to find 2 setisfactary solution through consultation under paragraph
1"

By convention, the individual signatories of the GATT are referred to with lawer-case latters - contracting parties - as he coliactive body of decision
makers is refemed to with capital letters - CONTRACTING PARTIES; GATT, suprs note 1, Art. XXV:1, which provides: “Wherever reference is made in this
Agreement 1o the contracting parties acting jointly they ase designated as the CONTRACTING PARTIES®.

T GATT, supra note 1, Art. XXIN), as emended by Protocel Amanding the Prasmble and Parts If and Il of the General Agraement on Tanlls and Trada,
supra note 20:

“Article XX}

Nullification or impaiment

1. If the contracting party should consider that any bensfit accruing to it diractly or indirectly under this sgreement is
being nullified or impaired or that attainment of any objective of the Agreement i being impeded a3 a result of

{a} the failuse of another coniracting party lo carry out its obligations under this Agreement, or

{h) the application by another contracting party of any measure, whether or not it canflicts with the

provisions of this Agresment, or
Ic) the existence of any other situation,
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that the previous level proves ineffective, or is simply by-passed®®. Under
Article XXlll, the consultation starts with written representations or proposals.
If no satisfactory result is reached, then the matter can be referred to the
CONTRACTING PARTIES?* for a third-party dispute settlement procedure.

While these provisions do allow for a broad range of dispute
settlement devices, including third-party adjudication and the
imposition {or threat) of sanctions, Articles XXl and XXl
demonstrate a real reluctance to force third-party dispute
settierflent procedures in GATT matters. Articles XXIl and XXIIl:1
emphasize negotiation and consultation as the first step in
resolving disputes. Article XXIIl:2, the real meat of the dispute
resolution mechanism, implies a strong preference that third
intermediaries issue ‘recommendations’ rather than ‘ruling’. Even
if the Contracting Parties do issue a ruling, sanctions will be
imposed only if the matter is 'serious enough to justify action’.?®

the contracting perty may, with a view to the satisfactory adjustment of the malter, make written representations or proposals
1o the ather contracting party or partiss which it considers to be concerned. Any contracting party thus approached shall give
sympathetic consideration 1o the representetions ar preposal made to it

2, If no satisfactory sdjusimant is effected between the contracting perties concernad within & reasonable time, or if
the difficulty is of the type described in paragraph 1 {c) of this Article, the matter may be refemed to the CONTRACTING
PARTIES. The CONTRACTING PARTIES shall promptly investigata any matter referrad to them and shall make appropriate
recommendetions to the contrscting parties which thay consider 1o be cancernad, or give 8 ruling on tha matter, as sppropriate.
The CONTRACTING PARTIES may consult with contracting parties with the Ecanomic and Social Councit of the United Nations
and with any appropriate inter-governmental orgenization in cases where they consider such consultation necessary. If the
CONTRACTING PARTIES consider thet the circumstances are serious enough to justify such action, they may euthorize a
contracting party er parties to suspend the application te any other cenlracting party or parties of such concessions or other
obligations undor this Agreement as they determine to be appropriate in the circumstances, If the application to any contracting
party of any concession or ather cbligation is in fact suspendad, that contracting party shall then b fres, not later than B0 days
after such action is taken to give written notice to the Executive Secrotery to tha CONTRACTING PARTIES, of its intention to
withdraw from this Agresment and such withdrawal shafl 1ake sifect upen the sixtigth day following the day on which such notice
is roceived by him."

¥ However, the practice developad under tha GATT makes use of the fiest degree of consultation funder Articla XXII) a condition for the eligibility to resort
1o the second degres {under Articlo XXII); Qlivier LONG, "La place du droit dans le systéme commercial du GATT®, (1983 (V) 182 Callected Courses of
the Hague Academy of intsnational Law 13, 8.

* In the courss of tims, the Assembly of 1he CONTRACTING PARTIES hes taken the name of GATT Eouncil; Piarra PESCATORE, “Tha GATT Dispute
Settlament Mschanism: Its Present Situation and its Prospects™, (1883) 10:1 Journs! of [nternational Arbitration 27, 27,

™ R, P PARKER, suora note 14, 87,
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Article XXIll requires the nuilification or impairment of a benefit accorded under
the GATT to come into force. However, a presumption exists under the
practice of GATT that treaty violation in itseif has an adverse impact on other
contracting parties, which establishes a prima facie case of nullification or
impairment. A mere violation of the Agreement can thus be sufficient in itself,

if not rebutted and sufficiently serious, to warrant an imposition of

sanctions?.

Article XXl covers complaints originating outside the specific terms of the
Agreement itself, Effectively, any measures taken by another contracting party
bringing the nullification or impairment of a direct or indirect benefit of the

Agreement can give rise to a complaint, whether or not it constitutes a violation

of the Agreement?’,

B. The GATT Dispute Resolution Process - Its Evolution

From its beginning, the GATT general mechanism created under Articles XXII
and XXIlIl has been used in the settlement of disputes among contracting
parties. While a certain balance between negotiation, conciliation and third-
party adjudication was established, no procedural provisions existed regarding

the consideration of a complaint.

1979 Undarstanding, infra, note 29, Annex, para. 5; R. °. PARKER, supra note 14, 87,

T GATT. supra note 1, Art. XXUI {1360} and {c}, reprinted. supsa note 22,
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The weaknesses of the general mechanism have been progressively corrected
over the y.ears by the practice developed under the GATT and the decisions of
the CONTRACTING PARTIES?. Its evelution reached a critical point in 1979
with the adoption by the CONTRACTING PARTIES of the Understanding
Regarding Notification, Consultation, Dispute Settlement and Surveijllance

and the following Ministerial Declaration on Dispute Settlement *°,

The 7979 Understanding with, in annex, the Agreed Description of the
Customary Practice of the GATT in the Field of Dispute Settlement (Article
XX, paragraph 2} essentially codifies the customary practice developed over
the years®'. in the early years, disputes were often settled informally®2,
However, trade issues became more and more complex and frequent recourse
to the dispute settlement mechanism was necessary®®. As the number of

contracting parties increased, the settlement of disputes was referred to panels

™ In 1888, 2 special procadure wes adopted by the Gontracting Parties far the settlement of disputes batwsen daveloped and developing contracting parties;
B.L5.D. 14518, This special procedure was confirmed in 1878 with the conclusion of the Tokye Round. Special dispute settlament procedures ara also
included in the non-tariff barriers codes negotiatad in the Tokyo Round.

¥ 28 November 1870, GATT Dac. L4807, BI.S.D. 265210 (hereinafter 1979 Undarstanding),

™ 28 November 1882, B.LS.0. 285113, The Ministeral Declaration on Disputa Settlement is anly worthwhile mentioning for the ast sentence of paragraph
%, which is worded: "It is understood that dacksions in this process canno! add to or diminish the rights and obligations provided in the General Agresmant.”
The politica! intention behind this sentsnce is obviously "t hamstring the paneks in ther fresdom of interpretation and te prevent any ‘dynamic’ or

“ronstructive’ davelopment of GATT law."; P, PESCATORE, “The GATT Dispute Settlement Machanism: its Presant Situation and its Prospects”, supra note
24, 28.

% R, P, PARKER, supre note 14, 90,
? Josaph A. McKINNEY, “Dispute Sattlement Under the U.S.-Canada Free Trede Agreement™. (1961) 8:4 Jourmaf of Intarnations! Arbitsation 88, 91.

M hid: "Mbra disputes have beon dealt with since 1974 than were filad betwesn 1948 and 1874, and mare than one-thied of all disputes handled by
GATT have besn filad since 1878.°
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and procedural rules emerged regarding the decision-making process, notably,
panel formation and composition. The system started to operate more like a
court®.

The 71978 Understanding insists on notification®®, reaffirms the importance of
prior consultations® and codifies the resolution of dispute through the use of
panels®’. Special attention is given to the formation, composition, operation
and function of panels. However, despite the institutionalization of the panel
procedure, the use of negotiation and conciliation is encouraged throughout the
whole process. A large number of steps are foreseen, and it is always possible
for the parties to reach a satisfactory settlement before the panel submits its

report to the Council, in which case it is the end of the matter®,

3 R.P. PARKER, supra note 14, BB: haarings were held and reports considered in private by the penal, which reviewed its proposed findings with the
countries involved in the cases it considered.

¥ 1979 Understanding, supra note 20, para, 2.3,

¥ fbid,, para, 4-6,
3 fhid, para. 1021,

“The terms of 1870 Undorstanding and the Agread Description reflect the cumbcrsomeness of the GATT dispute resolution
procadurs, The 1979 Understanding calls for at least eight distinct steps betwaeen the filling of & complaint and the final action
by the Contracting Parties:

{1) consultation between the parties to the dispute;

{2) the use of good offices of other parties or the GATT officers;

(3} arequest 1o establish a working party or @ panel, on which raquest the Contracting Parties will rander & decision

'in accordance with standerd practice’;

{4) compasition of 8 panel by tha Director-General of the GATT, subject 1o the agresment of the parties and the

appraval of the Contracting Parties;

(5} & heering or hearings at which interested parlies may present their views;

{6) consultation between the panel members and the parties to a dispute with a view to recommending 1o the

Contract’- * ~iss a mutually acceptable solution;

(7 prepw ‘isn i @ panel report and review of the proposed report by interasted parties;

{8) considerav.wn of the panel report by the Contracting Parties.
While the 1879 Understanding dass progose tima limits for most of these steps, it does not do so far all of tham, and they are
precatery rather than mandatory in that thers is no specified sanction for nen-compliance.”; R. P. PARKER, suprs note 14, 00,
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The tension between political and legal solutions to disputes, i.e., between
negotiation and adjudication, is not affected by the 7978 Understanding *°.

Today, in spite of the progressive codification of the basic
procedures for the settlement of disputes by third party
adjudication, consultations and conciliation leading to an amicable
settlement through diplomatic negotiations are still preferred by
the contracting parties. Thus, the major characteristics of the
GATT system of settlement of disputes is the conciliatory
character of the procedures. The objective is to redress the
contractual balance of rights and obligations between the
disputants in particular and among the contracting parties in
general,*®

The GATT system of settlement of trade disputes is generally seen as relatively
efficient*’. Over the years, the system has been improved on a number of
occasions. However, most members of the GATT are of the opinion that there
is room for more flexibility, efficiency and rapidity.

The GATT dispute settlement has been criticized for inordinate
delays in the appointment of panels and for the time required by
these panels to render their decisions. Also, since the system
requires consensus, any member of the GATT, including the
parties to the dispute, can block the formation of a panel or the
adoption of its report. [...] Implementation of panel
recommendations has also been a problem, with the burden of
oversight generally falling to the aggrieved party.*?

* fbid., 90.

“ Joan-Gabrisl CASTEL, “The Uruguay Round and the Impravemants to the GATT Dispute Settlement Rules and Procedures™, (1868} 38 /ntamational and
Comparative Law Quarterly 834, 838-838,

“ fbid., B34; J.G. CASTEL. A. L. C. de MESTRAL and W. C. GRAHAM, The Canadisn Law and Practica of International Trads; With Particulsr Emphasis
on Export and import of Goods and Servicas, Toranto, Emond Montgomery Publications, 1881, p. 450.

), A McKINNEY, supra note 32, 91.
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The principal criticism is that the GATT system provides too many opportunities
for a party to a dispute to cause delay in the dispute settlement process*.
The cause of this problem lies largely with the voting procedure in the GATT
|44,

Counci The practice of the GATT is that CONTRACTING PARTIES decide

on the basis of consensus®®. A proposal will be accepted unless one or more
contracting parties specifically object to its acceptance®®. Therefore, the
losing party to the dispute can block the adoption of the panel report by
refusing to join in a consensus decision to accept.

According to customary practice, the decision of the Council is

taken by consensus. Consensus comes close to unanimity or

mutual agreement; but it is not simply unanimity. It is, rather, a

state of non-objection, a resigned let-it-go. Objections and

misgivings may be freely expressed, but final assent mops up any
reservations which may have been previously expressed.*’

Consequently, at the beginning of the Uruguay Round of Multilateral Trade
Negotiations, the members of the GATT appointed a Negotiating Group an

Dispute Settlement with the mandate to review the rules and procedures of the

4 Ronald A. BRAND, "Competing Philosophies of GATT Dispute Resolution in the Oilseads Case and the Draft Understanding on Dispute Settlamant®, (1983}
278 Journal of World Trade 117, 124,

# GATT Gouncil i an aquivelant legal denomination for the Assembly of tha CONTRACTING PARTIES, for which the Council it empowaered ta act in
accordance with normal GATT practice; 1979 Undarstanding, supra note 28, 215, Annex, pars. 1, footnote 1.

# GATT Article XXVi8} provides for decisions by mejority vote of the CONTRACTING PARTIES. However, the practica of tha GATT Council has besn

to makae dacisions anly by consensus. This practice has been codified in the Ministanal Daclaration on Dispute Settlemant, sugra note 30, para, x, and
reeffimad in the Mid-Tenn Review Agreement, infre note 50, pera. 6.3; B. A, BRAND, supra note 43, 134.135.

* Ruosine PLANK, *An Unofficia! Description of How A GATT Panal Works and Does Nat*, (1987) 20 Swiss Aaview of Intermational Compatition Law 81,
m.

# p. PESCATORE, “The GATT Dispute Settloment Mechanism: lts Present Situation snd itz Prospesiz”, supre note 24, 45,
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dispute settlement process®®. The Group identified important issues and

submitted a list of impravements to the Trade Negotiations Committee®®,

Meeting at the Ministerial Mid-Term Review in December 1988, the Trade
Negotiations Committee recommended a number of improvements to be applied
on a trial basis for the remainder of the Round®®. The Mid-Term Review
Agreement foresees the maintenance of the existing rules and procedures. It
essentially aims to ensure timely and efficient conciliations and settlements of
trade disputes®’. Its main features® are the establishment of strict time-
limits®® and the introduction, for the final resolution of disputes, of arbitration

as an aiternative to panel proceedings®.

The Mid-Term Review Agreement has truly improved the effectiveness of the

“ The current Urugusy Round hes for negotisting objectives to improve and strengthen the rules and procedures of tha dispute settlement process in order
to ensure prompt end effactive and enforceable resclution of dispule; Ministanal Declaration on the Uruguay Round, 20 September 1988, B.1.5.0. 33518;
J.G. CASTEL, supra note 40, 843,

4 3.6, CASTEL, supra note 40, 843,

® Impravements to the GATT Disputs Settlemant Rules and Procedures, 12 April 1989, 8.1.S.D. 385/81; MNT.TNG{7 {MIN), 8 Decamber 1988, pp. 26:33
[hereinafter Mid-Tamm Aeview Agreement.

% ibid., para. A3,

¥ For an exhaustive description of the improvaments of the Mid: Tamm Agreament, ssa Ernst-Ukich PETERSMANN, *The Mid-Term Review Agresments of
the Uruguay Round end the 1889 lmprovemants of the GATT Dispute Settlement Procedures”, (1886) 32 Gemman Yearbook of Intsmationsl Law 260; J.-G.
CASTEL, supra note 40. ‘

¥ Tima-Gimits for verious phases of panel procedure ars provided in an affart to have it complated within nine months. However, sufficient flexibility must

femain "so as to ensure hight-quality panel reparts, whila not unduly delaying the panel process™; Mid-Tamm Review Agresment, supre note 50, pare. FI1):
see alto para. GH4Y):

“The period from the request undor Article XXII:3 or Article XXIIl:1 until the Council takes a decision an the panal report shall
not, unless agreed by the parties, exceed fifteen months.”

Y Mit-Torm Raview Agresmont, supra nots 50, para. €.
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dispute settlement mechanism. However, the application of its improvements
was kept under review until the end of the Round and the Negotiating Group
on Dispute Settlement was given the mandate "to continue negotiations with
the aim of further improving and strengthening the GATT dispute settlement
system taking into account the experience gained in the application of these
improvements™®, These efforts were rewarded with the conclusion of a new

comprehensive Understanding on dispute settlement.

C. The GATT Dispute Resolution Process - The Uruguay Round System

With the conclusion of the Uruguay Round of Multilateral Trade Negotiations,
agreement was reached on a number of issues. These have been consolidated
in a comprehensive Understanding®. The new Dispute Settlement
Understanding results of a systematic effort at reintegrating the separate
dispute settlement systems of the various Tokyo Round Codes into a single
system®”, In this respect, the new Understanding provides a list of "covered

agreements"®s,

% fpif,, pere. 5, The major iszues under negotiation weee: (1} the adoption of pansl reports, (2} appellate review and {3) implsmentation of the
recommendations of the panal. Binding procsdures, such as the automatic adoption of panel reports and implemeniation wees siso considered; {Joe
GREENWALD], “Internaticnal Trade Disputes - Non-Judiciel Remedies or Judicial Review: What Do You Get? What Do You Give Up?", (1081) 137 West’s
Fadoral Rulos Decisions 613, 817,

N Undarstanding on Rulas and Procedures Govarning the Settisment of Dispiiss, an integral part of the Final Act, supra nota 10, MTNJFA [1-AZ Jhoceinalter
Dispute Sattlomant Undarstanding).

5! P, PESCATORE, “The SATT Dispute Settlemsnt Machanism: It Pretent Situation snd its Prospects®, supra note 24, 38,

% Disputa Settlemant Understanding, supra nute 56, para. 1.1 snd Appendix 1. However, the Dispute Settlemant Undsrstanding spplicability is subject
10 the special and additional rules and procedures contained in the covered agreements, and in the case of conflict between the rules and procedures of
the former and the latter, the ones of the latter will prevail; /i, para. 1.2 and Appendix 2,
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On the whole, past achievements have been preserved. Moreover, the new
Dispute Settlement Understanding incorporates the improvements of the Mid-
Term Agreement. In this regard, the Understanding does not revolutionize the

GATT dispute settiement mechanism.

Building on the achievements of the past years, the Dispute Settlement
Understanding also tends to develop the means of dispute settlement®®. This
is first seen with the creation of a Dispute Settlement Body, which will be in
fact "an alter ego of the Council"® but specialized for dispute settlement
purposes®’. As under previous GATT practice, decisions will be taken by
consensus®. However, in regard to the potential source of delays that comes
with consensus decision-making, an important distinction is worth mentioning.
The Dispute Settlement Understanding provides for automatic establishment of

panels and adoption of panel reports, unless there is a consensus decision of

¥ Asin other fislds of internations! lite, codification aims not only at making a rational digest of past experience, but also at developing international law -
and GATT is no excentian 10 this; P. PESCATORE, “The GATT Disputa Settlemsnt Mechanism: Its Prasent Situation and its Prospects”, supra nota 24,
38,

* fid., 39,

*' The Dispute Settloment Body will hava the suthority “to establish panals, adopt panel and Appeliate Body reports, maintain surveillance of implementation
of rulings and racommendations, and authorize suspension of concessions snd other cbligstions under the covered agreaments.”; Dispute Settlement
Understanding, supra note 56, para, 2.1,

" The text of the new Understanding provids a definition to the concept of consensus decision-making:
"The Dispute Sattlement Bady shall be desmed to have decided by consensus on s matter submitted for its consideration, if no
Member, gresant at the mesting of the Dispute Settlement Body when the dacision is taken, formally ebjects to the proposed
decision.”;

ibed., para. 24 end footnota 1.
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the Dispute Settlement Body not to do so0®. This concept of "inverted
consensus"® will facilitate the adoption of panel reports as they will be
adopted unless there is a unanimous decision to reject them.

Thus, the procedure would move from one in which a single party

could prevent action to one in which action will occur
automatically unless all parties agree otherwise.*®

The Dispute Settlement Understanding goes a step further with the creation of
an appellate review of panel reports®. Therefore, parties to the dispute will
be provided with the opportunity to challenge a panel’s findings before the
Appellate Body. The adoption of the panel report will be delayed until the
completion of the appeal®’. The parties to the dispute will then be ultimately
bound by the decision of the Appellate Body which mav uphold, modify or
reverse the legal findings and conclusions of the panel® ne adoption of the

Appellate Report will also be facilitated by the procedure of inverted

P [bid,, para. 8.1 and 16.4. Automatic decisions for the establishment of panel and tha adeption of panel raparts is not a codification of pravious practice
despite that the establishment of & penel is considered a right, evon thaught it may be delsyed: there is no cese in GATT of a request far a panel being
blacked foraver; R. A. BRAND, supra note 43, 135136 and footnate 110.

* P. PESCATORE, “The GATT Dispute Settlement Mechanism: Its Present Situation and jts Praspects™, supra nate 24, 40,

® R. A BRAND, supra note 43, 135.

%A standing Appsllats Body will be established 1o heer appeals from pansl cases, Only parties to the disputes will heve the right to appesl a panel
decision, which appaal will be limited to issues of laws covered in the panal raport and legal interpratation developed by tha panal. The appellste repari
will be adopted end unconditionally accapted by the parties unlsss the Dispute Settlemen: Body decides by consensuz not to adopt the report; Dispute
Sottlemant Understanding, supre note 5B, para. 17.

¥ ibid, para. 164,

B thid, pers. 17.13.
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consensus®®,

As to panels, the only notable change is the introduction of an Interim Review
Stage. This new procedure comprises two steps. In a first one, the panel will
submit the descriptive sections of its draft report to the parties for their
comments’®. In a second one, the panel will issue an interim report in
confidence to the parties including both the descriptive sections of the panel’s
findings and canclusions?. If no written comments from the parties are
received, the interim report will be considered the final report and will be
circulated. If written comments are submitted, the panel will review the precise
aspects of its findings, as requested, and the final report will include in its
findings a discussion of the arguments made at the interim review stage’.
At the request of a party, the panel will hold a further meeting with both
parties.

This means not only a foss of time but it will allow an intolerable

intervention of the parties into the internal proceedings of the

panels and put into jeopardy the independence of panel members.

It will unbalance the reports because it is prescribed that the panel

must take position on all objections raised by the parties at this
late stage.”

* Ibid,, pata, 17,14,
™ fbid., pare, 15,1,
N 15, para. 152,
R ibd, pare. 15.3.

B P, PESCATORE, “The GAYT Dispute Settlsment Mechanism: Its Present Situation and its Prospacts®, supra note 24, 41.
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The aim of the dispute solution mechanism is to secure a positive solution to
a dispute’. In the search of this soluticn, the new Understanding stresses
the primary importance of conciliation: is clearly to be preferred a mutually
acceptable solution to both parties. In the event of this impossibility, the
Dispute Settlernent Understanding retains the traditional order of preference in
determining the appropriate remedy’®. Therefore, the first objective of a
panel’s recommendations will usuvally be to secure the withdrawal of the
inconsistent measure’®. If the implementation of the panei report is
impracticable within a reasonabie period of time’’, an alternative will be the
resort to compensation, on a voluntary basis and in consistency with the
covered agreements’®, If there is no satisfactory agreement to compensation,
the Dispute Settlement Body is to authorize, as a last resort remedy, the
suspension of concessions or other obligations equivalent to the level of
nullification or impairment’”®, Both compensation and the suspension of
concessions are temporary measures to be applied until such time as the

recommendations and the rulings of the panel report are implemented by full

M Dispita Ssttloment Understanding, supra nota 58, para, 3.7.
R, A. BRAND, supra note 43, 138,
™ Disputa Settlement Undorstanding, supes note 58, paras. 3.7 and 19,

" Prompt compliance with the recommendations and rulings of the panel report is essantial. If immadiste compience iz impracticable, s raazonabis period
of time in which to do so may be either the tima propased by the member cancerned, the time mutually agreed by the parties 1o the dispute, or the time
determined through binding erbitration in the absence of an agreement; /&, paras. 21.1 and 21.3.

™ /bid, paras, 3.7 and 22,1,

™ ibid., peres. 3.7, 22.2, 224 and 22.6.
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compliance®®.

A section called 'Strengthening of the Multilateral System’ is introduced.
Accordingly, the Members shall have recourse to, and abide by, the rules and
praocedures of the Dispute Settlement Understanding whenever they seek a
redress under the covered agreements®. Moreover, the new Understanding
requires exclusive recourse to the GATT systermn for the settlement of trade
dispute”.' The resort to unilateral retaliation is also exclusively
conditioned®. The choice of GATT as the sole forum for the settlement of
dispute can be justified by the more legalistic nature of the new system. The
fear of inaction should no longer exist with the introduction of automatic
decisions and tighter time-limits, and the need for the availability of uniiateral
measures is reduced with the "substantiaily increased likelihood that sanctions

authorization will come from the GATT itself"84,

The Dispute Settlement Understanding creates an express difference in

" [bid., peras. 3.7 and 228,

*' A sesking of & redress results sither fram a viofation of cblipations, 8 nullification or impairment of benefits, or an impedimant to the attainment of any
objective under the covered agreements; 8., para, 23.1,

2 fbid, pars. 23.201
B fbd., pare. 23.20c).

“ R, A. BRAND, supr nols 43, 130,
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remedies applicable to violation and non-violation complaints®. The former
result from GATT Article XXIII:1{a)®® and the latter from either GATT Articles
XXH:1(b)® and (c)®®. Upon determination by the panel that the matter
under consideration constitutes anon-violation complaint, the procedures of the

new Understanding would apply subject to the prescribe madifications®,

In the case of a non-violation complaint of the type described in Article
XXI1:1(b)%°, the most significant alteration in available remedies consist in the
non-obligation to withdraw the offending measure®'. As for the availability

of retaliation, the language of the new Understanding is ambiguous®?.

¥ Prior to the new Understanding, the distinction hetwesn violation end non-violation complaints had anly limited significance since there wes no express
difference in remedies applicable; fhid., 138,

" Nullification or impakment as the result of "the failure of anather contracting perty to carry out its obligation under this Agreement™; GATT, supra nolo
1, Art. XX, reprinted, supra note 22.

1 Nylification or impairment as the rasult of "the application by snother cantracting perty of any measure, whether or not it canflicts with the provision
of this Agreement®; bid,

¥ Nullification or impairment as the result of “the existence of any other situation®; i,
" Oisputa Ssttlament Understanding, supra note 56, paras, 26.1 end 26.2,

% The opinion that the concept of nonwiolation complaints is both a usaless and dangerous construction has been expressed:
*it flows from & basic misunderstanding of the system of dispute settlament in GATT. And it is dangerous for the eifects of
GATT bacause it creates an easy escaps from the obligations imposed by tha Gensral Agresment. In my opinion this part of the
Draft Understanding should be delsted and the matter should be left 10 the speculation of professers fond of legal paradoxes.”;
P. PESCATORE, "The GATT Dispute Settloment Mechanism: Its Present Situation and its Prospects®, sugra note 24, 41.

" Instead, the racommendation will consist of a mutually satisfactory adjustment, of which compansation may be part, es final sstilemant of the dispule;
Disputa Settlement Understanding, suprs note 56, peres, 28.1(b} and (d).

% An author has expreszed the opinion that two possible and very different positions can be deduced from the language of 1he new Understanding: resort
to retaliation is precluded due to tha feilure to expressly include it in the paragraph or, to the contrary, it is authorized under the normal procedures of the
new Understanding; R. A. BRAND, suprs note 43, 140.
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In the case of a non-viclation complaint of the type described in Article
XXHl:1{c), the procedures of the new Understanding apply "only up to and
including the point in the proceedings where the panel report has been issued
to the Members®®. As for the adoption, surveillance and implementation of

the recommendations and findings, the Mid-Term Agreement °* takes over.

Recent tendencies in dispute resolution in international trade lean toward more
adjudicative, binding and enforceable dispute settlement mechanisms®®. With
automatic establishment of panels and adoption of panel reports, and their
coroliary, the appellate review, in addition to tighter time-limits, the Uruguay
Round Dispute Settlement Understanding is an accurate example of these
tendencies. "The risk of inaction that has been a widely criticized characteristic
of GATT dispute settlement should no longer exist."®*® The new
Understanding sets place in the continuing maturation of the GATT dispute

settiement mechanism toward a more legalistic, rule-based system.

On the other hand, the new Understanding is faithful to its origins.

B Disputs Settiemant Undarstanding, supra note 58, para. 26.2,

¥ Supra note B0,

" Tha entry into force of the Free Trade Agroament Between Canads s the Uinited States of America (FTA) on Janvary 1, 1989, and of the North
Amarican Free Travs Agroement Batween the Government of Canads, the Government of the United Marican States and the Government of the United
States of America (NAFTA) on Januery 1, 1984, and their raspective dispute resolution machanisms are, ere acute examples of these tendencies.

" R. A BRAND, supra note 43, 127,



28.

Consultation, negotiation and conciliation are emphasized over third-party
adjudication as the primary means of dispute settlement. Even after the dispute
has been referred to panel review, the opportunity to settie any matter through
negotiation remains at each stage of the process. The introduction of the
Interim Review Stage is the most visible demonstration of the "tendency of
governments to regain control of the system at all stages"®’. These two
antagonistic tendencies has inspired "not only a strengthening of dispute

settlement but also a veiled return from genuine dispute settlement to mere

conciliation™®&,

The credibility of the GATT dispute settlement system should be strengthened
with the Uruguay Round improvements, but the creation of a "truly adjudicative
and legalistic system of [trade] disputes administered by a permanent

international judicial or quasi-judicial body™®® will be for future negotiations.

In this respect, the Final Act '® of the Uruguay Round foresees the full
review of the dispute settlement rules and procedures, as set out in the new

Understanding, within four years of its entry into force. Following the

' p. PESCATORE, “The GATT Dispute Setilement Machanism: lts Present Situation and its Prospects”, supra note 24, 389,
n ’M
1 ].G. CASTEL, A. L. C. de MESTRAL and W. C. GRAHAM, supre note 41, p, 484.

W Supra nota 18.
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completion of the review, a decision will be taken on whether to continue,

modify or terminate the Uruguay Round dispute settlement system'®’,

D. The GATT Dispute Settlement Process - Its Present Situation

The members of the Trade Negotiations Committee of the Uruguay Round
Muitilateral Trade Negotiations have agreed that the results of the Round should
enter into force as earlier as possible and no later than July 1, 19952, Until
then, it was agreed that the rules and procedures of the former GATT dispute

resolution process will continue to be applied'®.

Moreover, the
CONTRACTING PARTIES have been invited to keep the improvements of the
Mid-Term Review Agreement '°* in effect until the entry into force of the
Dispute Settlement Understanding '®. In this respect, the objectives of

GATT panel reports and their legal value are essential to appreciate their

authority, in addition to be characteristic of the present situation the GATT

' Dacision on the Application and Raviaw of the Understanding on Aules and Fraceduras Govarning the Settlement of Dispytas, an integrel part of the
Final Act, supra nota 18, MTNJFA 118,

'R Final Act, supra note 38, MTNJFA |, pars. 3.

% Dispute Sattlement Understanding, supre nota 5B, para, 3.11; Decision on the Application and Raview of the Understanding on Rules and Procedures
Governing the Settiement of Disputes, supra note 101;

“The Ministerz,

Agroa thsl existing rules end procedures of the GATT 1847 in tha field of dispute settlement shall remain in affact until the date

of entry into force of the Understanding en Rulas and Procedures Governing the Settlemant of Disputes under the Multiateral

Trade Organization, It ts further agreed that in respect of disputes for which the request for consultation was made beforo tha

date of entry into force of the said Understanding, the relevant Councils or Committees shall remain in operation for the purpose

of desling with thosa disputes.”

™ Supra note 50, The improvements of the Mif-Term Review Agreement were heing appliatt on & trisl basis until the end of the Uruguay Round.

™ Decision on Improvemants to the GATT Dispute Settisment Rules and Proceduras, sn integrs} part of the Finaf Act, supra note 16, MTNJFA JIL10.
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dispute settlement mechanism!,

(i) The Objectives of Panel Reports

In the GATT system, resort to panel review is possible only after tangible
attempts to negotiate the differences hav= failed. Negotiations are possible,
even after the dispute has been referred to panel review. Panels of experts are,
primarily, impartial advisers. Their task consists in providing the parties with
findings of fact, determination on any inconsistency with the agreement and

recommendations, if any'?’.

As a matter of fact, panel reports have as primary objective not to resolve the

dispute on their own authority, but to gain approval of the GATT Councii for

the reasoned model of solution presented’®®,

Unlike judgements, panel reports are persuasive, not decisive
documents. Their objective is to convey the opinion of the
Council, not to decide directly the issue, and this infiluences
deeply the style and the choice of arguments. Panels do their
best to avoid controversial issues and try to present their
arguments as being the expression of the abvious.'®

'™ For g descriptic™ of “When and How Panels Ars Constituted’ and "How Pansis Work in Practice” under the present GATT disputa settlsment mechenism,
see P. PESCATORE, “The GATT Dispute Settlemant Machanism: its Pressnt Situstion and its Prospacts®, supra note 24, 20.34,

" Mid-Term Agreament, supra note 50, para. FibK1), Standard Terms of Referance; 7979 Undarstanding, supra note 28, pars. 18 and Annex, para. (i),

" Pierre PESCATORE, “Drafting and Analyzing Decisions on Dispute Settlament”, in Pirre PESCATORE, Willism J. DAVEY and Andreas F. LOWENFELD,
Handbock of GATT Dispute Settisment, Ardsley-on-Hudson {N.Y.), Transnational Juris Publications, 1881-, p. 18 (Part Twa).

™ P, PESCATORE, “The GATT Dispute Settlement Machanism: Its Present Situation and its Prospacts”, sumra note 24, 35.
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(i)  The Legal Value of Panel Reports
Panels are created ad-hoc by the CONTRACTING PARTIES and their reports
acquire legal authority only if they have been approved by the GATT

'°, In this respect, the consensus decision-making prevailing in the

Counci
Council brings its share of uncertainties''’. The GATT Council may decide
to adopt the panel report as it is, or "complement its decision with its own
understandings, but these understandings are then submitted also to the rule

of consensus™'?.

Reports that have not been adopted by the Council have no legal authority
whatsoever''®, Non-adopted reports are not published in the official GATT
series, Basic Instruments and Selective Dacuments (B.1.S.D.), and thus remain
inaccessible to the general reader. Itis therefore bad legal practice to make any

reference to unpublished GATT reports without a clear warning of the legal

value of these reports'*,

""" Once approvad, Panel reparts draw thair full effact in regard to the parties ta the dispute according to the action suggested by the panel, as soen in
1he light of the panel's findings; /2., 36.

" The Mid-Tenn Review Agreemant, supra note 50, resffkmed tha right of tha parties to a dispute 1o participate fully in the censideration af the panel
report by the Council, and the practice of adopting pansl reports by cansensus, therefore blacking the adoption of a panel report is still possible: 2., para.
G.

" P, PESCATORE, "The GATT Disputa Settlement Mechanism: Its Present Situstion and its Prospects”, suga note 24, 35.

Y i4id,, 36, The author John H. Jackson is more subtle regesding the effact of unadopted reports;
L...| the unadoptad report is in no way a ‘decision” of the Contracting Parties, but it may have soms influence because it is well
reasonud and tha panellists have a hight reputstion. Thus, even such & panel report could conceivably he part of the overall
practice of the GAT, which could be used 1 soms future time in interprating the GATT. This would be particularly so when, after
tima elspsed, it appeared that most or all Contracting Parties had accaptad the implications of the panel report™;

John H, JAGKSON, Restructuring the GATT System, New-York, Royal Institute of International Affairs, 1980, p, 68.

" P. PESCATORE, "Tha GATT Dispute Settlement Mechanism: ts Present Situstion and its Prospects®, supra note 24, 38,
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Panel decisions are essentially based on legal arguments''®, The various
GATT agreements''® and decisions of the CONTRACTING PARTIES''? are
used as primary authorities'’®. The established practice'’® of the GATT is
also recognised as having an important role.

The principles of treaty interpretation include ‘ordinary meaning’
of the words, other agreement or instrument influencing the treaty
which were accepted by the parties to the treaty at the time it
was concluded, subsequent agreement between the parties to the
treaty, ‘subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its

"8 Prasumptions are used by the various GATT panels, most espetially as regards issues of fact; Edmond McGOVERN, “Dispute Sattlemant in tha GATT -
Adjudication or Negotiation?™, in Meinhard HILF, Francis G, JACOBS and Ernst-Ukich PETERSMANN (eds.), 7he European Community and GATT, v. 4, Series
«Studies in Transnational Economic Laws, Daventer, Kluwer, 1985, p, 78. For an example of presumption used by GATT panels, sea /nfra nota 118,

" These include the General Agraement with its Annax | ‘Notes and Supplementary Provisions' - a series of agraed interpretations which are considered
definitive », and various subsaguent formal agresments which purport to interpret the GATT, such as the Tokyo Round Stendards and Subsidies Codes;
Agreament on Tachnical Barnars to Trada, 12 April 1879, B.1S.D. 26518 (hereinafter Staadards Codsl; Agraement oa the Interpretation and Application
of Articles Vi, XVI and XX, 12 April 1878, B..5.0, 26S/56 [hereinaftor Subsidies Codsl,

" These include GATT interpretations made in & short statement by tha Chairman af tha Contracting Pasties:

“Sometimas these are made in the context of a ‘consensus view' of the CPs, without objection from any P, samatimes as a

statement of the Chair without any explicit connaction to an agresment of a "vote' {without objaction) of tha CPs. [n all cases,

however, it is safe to assume that the text has been carefully negotisted in advance and desmed accepiable to the interasted

CPs.”;
J. H, JACKSON, Aestructuring the GATT System, supea note 113, p, 57, The General Agresment doss not grant to the CONTRACTING PARTIES the explicil
pawer to make a lsgal and binding interpratation of GATT, such es some cherters of international organizations do, Howaver, the Contracting Partios are
given the authority for “joint action {...) with s view to faciltating the operation and furthering the ohjectives of his Agresment.”; GATT, suprs note 1,
Art, XXV:1. With the general language of Articla XXV:1, interpreted in the light of the principles of international law as codified in the Wanns Convontion
on the Law of Treaties, infra note 118;

“[..} it would sesm likety that &t leest where there is no formal dissant by any GATT CP, verious ‘practice’ actions of 1he GATT

would be deemed very definitiva interpretations. In the case where the mejority of CPs agrae, but without unanimity, thers is

still some ambiguity. It is possible thet 1he practice of GATT in its four decades of existence has itself established an

interpretation of the Article XXV powers to includs the power to interpret.”;
J. H. JACKSON, Rastructuring the GATT Systam, supra note 113, p, 58,

" Other authorities, such as srguments appealing to historical, cultural and secio-aconomic considerations are irrelavent bacause panels aro required to
base therr decisions on GATT provisions and these do no provide for such justifications; Japaness Measura on mports of Leather (U.S. v, Japan {1884},
GATT Doc. L5623, B..S.D, 315/84, pera. 44; E. McGOVERN, "Dispute Setifement in the GATT - Adjudication or Negotiation?™, supsa note 115, p. 79;
seq also the standerd terms of reference, Mid-Tenm Raview Agreement, supra note 50, para. F{bK1).

Y Ty hava interpratative value, the practice developed in tha spplication of the trasty must be sufficient to 'establish the agresment of the parlies’; Mianna

Convention on the Law of Treatiss, 23 May 1880, UN Doc.A/CONF.38127, reprintad in B /aternational Lagal Matera! BTS, srt. 31{3Hb); for sxample, the
presumption of nulfification and impairment was davelopad by GATT panels in ragard to the spplication of GATT Article XXIIl: when the complainant party
establishes a cleer infringamsnt of the provisions of the General Agraemant, “the action would, prima facie, constitute a cass of nullification or impairment
and would jpso facto require consideration of whether the crcumstances ara sefious enough to justify the authorization of suspension of concessions or
obligations”; Lruguaysn Recoursa to Article XXl (Uruguay v..Austra at &) (1862), GATT Doc. L1823, B..5.D, 115/85, para, 15. This practice of the
GATT has now besn codified and formally adopted by the CONTRACTING PARTIES: 1979 Understanding, supra note 28, pets. 5.
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interpretation’, and other relevant rules of internationalt law. In
some circumstances the preparatory waork can also be relevant,
Each of these principles of interpretation plays a role in the GATT
and associated agreements.'?°

Strictly speaking there is no such thing as a ‘GATT jurisprudence’. In theory,
the notion of binding precedent does not exist in international law. Therefore,
with no precedential value, final reports are not binding on subsequent GATT
panels'?'. However, in practice, "it is quite comman for panels to cite earlier
panel reports in support of a particular interpretation of a GATT rule"'?,
Adopted reports are published and, as panellists read them, goods ideas are
bound to be retained'®, "Thus the report may have ’persuasive
effect’."'®* The need for certainty and the avoidance of repetitious litigation
can be named as reasons for this practice.

Panel reports have no formalized precedential vaiue. Yet, there
can be no doubt that in practice they do to some extent serve as

%), H. JACKSON, Restructuning the GATT System, supra note 113, p. 56; Vignna Convantion on the Law of Traaties, supra note 119, art. 31-32. The
doctrine of trasty interpretation was codified by the Vienns Convention, and this instrument must he ragarded by GATT panels; E. McGQVERN, “Dispute
Settlemont in the GATT - Adjudication or Negotiation?”, supra note 115, p. BD. It is interesting to nota that, under the Frae Trads Agresment Batween
Canads and the United States of America {FTA), panel raports have made on various occasions exprass references to the Vienna Convention; /v the Matter
of Canada’s [anding Requirament for Pacific Coast Saimon snd Hernng (16 October 1999, CDA-88-1807.01 ({Ch, 18 Panell; /o the Matter of the
Interpratation of and Cansde’s Compliance with Article 701.3 with Respact (o Durum Wheat Sales (8 February 1803), CDA.92-1807-01 {Ch. 18 Panel);
in the Mattsr of the Puerto Rice Regulstions on the Import, Distrbution and Sale of UH.T, Mk from Qudbec (3 June 1883), USA-93-1807-01 (Ch. 18
Panal).

W3, H, JACKSON, Restructuring the GATT System, supsa note 113, p, 7; Christopher A, CHERRY, "Environmental Regulation Within the GATT Regime:
A New Dafinition of 'Product.”™, (1883) 40 JCLA Law Review 10061, 1067,

g McGOVERN, “Disputa Settlement in the GATT - Adjudicstion or Negotiation?”, supra note 115, 78,

n *Yot in practice, the diplomats and officials who participate in the GATT system are very much influenced by pracedent, and oftan

mention precedents in some detail in GATT deliberations, ss well as in formal dispute sattlement panel ‘findings',";
J. H. JACKSON, Restructuring the GATT System, supra note 113, p, 57.

g, . B8,



34,

precedents. In quite a number of panel proceedings, reference is
made to the findings of previous panels. [...] Panels themselves
sometimes refer to previous reports, especiaily the more recently
established panels. [Footnotes omitted]'?®

Once adopted by consensus decisions of the GATT Council and subsequently
confirmed by the annual plenary conferences of the CONTRACTING PARTIES,
GATT panel rulings become part of GATT treaty practice. To that extend,
panel rulings can be relied upon for interpreting the Agreement'®.
Consequently, in addition to its function of dispute settiement, the GATT
dispute settlement system contributes, through agreed interpretations, to the

development of GATT law'?,

1% Jan KLABBERS, "Jurisprudance in international Trads Law: Articlo XX of GATT", {1802) 28:2 Journal of Wordd Trade 63, 6.

Wy H, JAEKSON, Aastructuring the GATT System, supra note 113, p. 63,

121 E.U. PETERSMANN, "International Trada Law and International Environmentsl Law: Prevention and Settlement of International Enviranmantal Qisputes
in GATT", supra note 2, 63

“GATT dispute settlement panels have, in conformity with the ganeral rules of interpratation of inteenational treatios as laid down

in Article 31 of the 1868 Vienna Convention on the Law of Treaties, consistently construed GATT rulez in confarmity with

pravious GATT dispute settlement rulings, sven though GATT law does not know a dociring of lagally binding precedents (in the

sense of stam dacisis) and some GATT panal rulings have explicitly departed from prior panel srguments, Mony of the

clarifications of GATT rules, agreed upon in GATT disputs settlemant rulings, have subsequently besn formally inciuded into the

1978 Tokyo Round Agreements and into GATT “secondary law” (such as GATT decisions on improvements of GATT dispute

setilament procedures) so as to snsute 8 uniform multilatecst application of agraed interpratations. [Foatnotes omitted)”
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2. The United States Taxes on Automobiles

The United States taxes on automobiles are aimed primarily at environmental
concerns'®., The U.S. tax on gas guzzler automobiles'®®, tax on fuxury
automobiles'® and the corporate average fuel economy standards'®' have
one thing in common: they all intend to discourage either consumers from
buying or manufacturers from producing gas guzzler automobiles by placing

respectively a penalizing tax on their sale or a penalizing fine on their

production.

The Motor Vehicle Information and Cost Savings Act '3%, as amended by the
1975 Energy Policy and Conservation Act '*°, sets mandatory fuel economy

standards for automobiles manufactured in or imported into the United States.

1% Alan Charles RAUL and Paul E. HAGEN, "The convergence of trade and environmantel law*, (1983} 8.2 Naturaf Resourcas & Environment 3, B,
" Gas Guzzler Tax, 20 U.S.C. 40B4, roprinted in Annex A, The gas guzzler tax was first effectiva with respect to 1980 and later modal autamoiles;
1978, Pub. L No. 85-818, Sec. 201{s). See Chepter 2 - B, below, for a description of the gas guzdler tar.

Y urury Passsnger Automobiles, 268 1).5.C. 40014003, reprinted partly in Annax A (heseinafter furury fexh. The fuxury tar frst when into effect on
111/1881; 1880, Pub. L. No. 101.508, Sac. 11221{a). See Chapter 2 - C, below, for 8 description of the Jurury tar.

Y Motor Vehicle Information and Cost Savings Act, 1972, Pub. L. No. 82613, 88 Stat. 847, codified as amended a1 15 U.S.C. 1901, impraving
Autamative Efficiency, 2001-2012, roprinted partly in Annox C [hereinafter CAFE paymant. The CAFE payment wes first effactive with respect to 1978
and Jater model ysar; Act Oct. 10, 1980, Pub. L. No. B8-425, 84 Stat. 1821, which smended the CAFE payment sections, effective on the data of its
enactment on 10/1/1880, pravided that tha 1980 amendments “shall apply to the 3 model years preceding the mode! year during which this Act is enacted”,
i8. the 1881 model year; Act Oct. 10, 1880, Pub. L No. 08425, @ 6(d), 84 Stal. 1820, The purposs of the 1880 smsndments is:

"{}) to amend cortain Faderal sutomobile fuel sconomy reguiraments to improve fuel afficiency, and thereby facilitate consesvation

of petroloum snd reduce patroleum imports, ond

{2) to encourags full amploymant in the domestic aylomobila manufecturing secter.”;
Act Oct. 10, 1880, Pub, L. No. 86425, @ 2, 34 Stat. 1821. See Chapter 2 - D, below, for a description of the CAFE payment.

s,

1975, Pub. L. No. 84.183, 89 Stat. 801,
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These standards were adopted as part of the U.S. national energy plan. Their
purpose is to improve fuel efficiency of automobiles and therefore, facilitate

conservation of petroleum by decreasing fuel consumption.

The fuel economy standards are applied to the average performance of a
manufacturer’'s entire fleet of automobiles produced. Those manufacturers
which fail to meet the required average fuel economy standards are subject to
a civil penalty, the CAFE payment. This approach allows a manufacturer to
produce some gas guzzling automobiles as long as its feet average is balanced
by automobiles that exceed the applicable standard.

The average fuel economy standard is weighted in such a manner
that a manufacturer which produces a certain number of fuel-
inefficient vehicles must produce a larger number of comparably
more fuel-efficient vehicles to offset the "gas-guzzlers". The
calculation is made on the assumption that all vehicles travel the
same number of miles and, thus, given a certain fuel consumption
standard, a larger number of fuel-efficient cars are needed to
outweigh the consumption of the more fuel-inefficient cars. For
example, assume that a manufacturer produced 10 automobiles
rated at 20 mpg during a year when the mandated standard was
25 mpg. To meet the 256 mpg standard for its fleet this
manufacturer must produce 15 automobiles having a fuel
economy of 30 mpg.'?*

The gas guzzler tax was intended as an added incentive to force the automobile

industry to alter their design plans to meet fleet-wide the fuel efficiency

% UNITED STATES SENATE - COMMITTEE ON FINANGE, Tha Fusl Efficiency Incentive Tax Froposel: 1t Impact Upon the Futura of the U.S, Passanger
Avtomobila Industry, Washington, U.S, Government Printing Office, 1877, p. 38,
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standards mandated by the 1975 Energy Policy and Conservation Act *°.
Accordingly, the gas guzzler tax, effective with respect to 1980 and later
model automobiles, imposes a tax on the sale of new gas guzzling automobiles
that failed to meet the specific fuel economy standards.

Under that approach, cars that burned gasoline excessively still

could be produced and sold, but the purchaser would have to pay

a heavy tax. The more the car violates the mandated standard,
the heavier the tax.'®

The luxury tax went into effect in 1991. It is imposed on the sale of luxury
automobiles. Not primarily aimed at decreasing fuel consumption, the /fuxury
tax is nevertheless considered an environmental tax since it is often imposed

on car already subject to the gas guzzler tax 1%,

A, Recourse to Article XXIlI:2 by the European Union (DS31/2)
The European Union alleges that the US taxes on automobiles, i.e. the CAFE
138

payment '8, the gas guzzler tax '*° and the Juxury tax '%°, are

incompatible with GATT Article lll:1 and Ill:2. Bilateral consultations between

F

Supra note 133; Bob RANKIN, "Gas Guzzler Tax", (1877} 35 Congressional Quartarly Woskly Report 2580, 2580,

* Bob RANKIN, “Sanate Vota Gas Guzzler Ban”, (1977) 35 Congressional Quarterly Weekly Repart 1857, 1960.

" Lonnie E. GRIFFITH, Jr. et al, {ads.}, “Gas Guzzfing Automobiles™, 38 American Jursprudence 2d, Faders! Taxation (1994} para, 50238,

" Supra note 131,

W Supra note 128,

9 Supra note 130,
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the European Union and the United States have failed to resolve this matter,
Thus, the Union has requested the establishment of a panel. Atits 12-13 May
1993 meeting'*!, the Council agreed to establish a panel with the following

standard terms of reference :

to examine, in the light of the relevant GATT provisions, the
matter referred to the CONTRACTING PARTIES by the European
Economic Community in document DS31/2 and to make such
findings as will assist the CONTRACTING PARTIES in making the
recommendations or in giving the rulings provided for in Article
XXNH:2.

The European Union arguments'*?, dated March 11, 1993, are as follow:

The United States maintains three taxes or charges which
are levied on the sales of cars in the United States and which
have in common a particular, more than proportional, incidence on
the sale of imported cars.

These three taxes or charges are:

{a) The Corporate Average Fuel [Economy] (CAFE)
payment;

(b}  The so-called gas-guzzler tax;

(c} The luxury tax, as it applies to cars.

The so-called CAFE payment is a civil penalty payment
which must be paid by a car manufacturer or importer, if the
sales-weighted average of all model type fuel economies of cars
produced by the manufacturer fall below a certain level {presently
27.7 mpg).

W' The Council hed considered this matter at its meetinp in March, and had spreed to revert to it at the mesting in May. The government of Sweden
supports the Unian's requast, and reserved its right to appaar before the pansl as a third party. The governments of Japan and Ausiralia resssved thews
rights as interested third parties and to make 8 submission 1o the panel.

Y United States - Tazes on Automobiles: Recuest for the Estabiishment of a Fanel under Article XXIl:2 hy the Europesn Economic Community, GATT
Doe. D531/2, 12 March 1883,
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It is obvious that, since CAFE is calculated over full car
production of a manufacturer, it favours large, integrated, full-line
car makers and works to the disadvantage of limited-line car
producers, who concentrate on the top of the car market, such as
many of the European car makers which export to the US.
Furthermore, the method of calculating CAFE for domestic and
foreign fleets may also permit discrimination.

There is discrimination between imported products and like
domestic products. Not only are individual imported cars treated
differently from domestic cars, but a disproportionate amount of
CAFE is paid by foreign manufacturers of cars. This is contrary
to Article Hl:2 of the GATT. In addition it is clear that such
internal charges are contrary to Article ll:2, combine with
paragraph 1, since they also serve to afford protection to
domestic production of directly competitive or substitutable
products.

The so-called gas-guzzler tax is an excise tax levied on the
sale or use by the manufacturer or the importer of automobiles of
a model type that does not meet fuel economy standards set by
EPA. The threshold fuel economy standard presently is 22.5 mpg.
The tax is $1,000 for mode! types with a fuel economy between
21.5 and 22.5 mpg, and goes progressively up to $7,700 for
madel types with a fuel economy of below 12.5 mpg.

The fuel economy cut-off point of 22.5 mpg is not founded
on any reasonable or objective criterion and leads to discrimination
against imported cars.

The gbjective of Article lll of the GATT is to ensure equal
treatment of imported products with domestic products, after
clearing customs.

The incidence of the tax falls overwhelmingly on imported
vehicles. Since Article lllis concerned not with non-discriminatory
intentions, but with discriminatory affects resulting from internal
taxes and charges, the gas-guzzler tax is clearly contrary to Article
1:2 and Article lll:1 of the GATT.

The luxury tax is an excise tax imposed on the retail sale of
certain so-called luxury items, boats, furs, jeweiry and cars
exceeding a certain price.
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insofar as it concerns automobiles, the luxury tax has a
disproportionately higher incidence on imported cars than on Us-
produced cars: in 1990, its year of introduction, over 80 per cent
of automaobiles subject to the tax would have been imported and
almost 50 per cent of all cars imported from Europe would have
been struck by it. The best calculations available indicate that in

1991 an even higher percentage of the tax was paid on imported
vehicles.

The cut-off point of $30,000 for the imposition of the tax
is capricicus and the distinction between luxury and non-luxury
cars is irrelevant for GATT purposes. The goal of Article Il of the
GATT is to ensure equal treatment of imported products with like
domestic products, after clearing customs. For customs purpose
all passenger cars are treated equally by the US (2.5 per cent
duty); the distinction between luxury and "ordinary" cars is not
used. Cars above and below $30,000 are "like" products and, in
any case, are in competition with each other. If a tax of this kind
falls disproportionately on imported products, it means that there
is discrimination between imported and like domestic products, or,
at the least, protection of domestic production of competitive
products, and hence, an infringement of Article lli:" and/or Article
i:1 of the GATT.

Very high proportions of gas-guzzler taxes, luxury taxes
and CAFE payments fall on imported cars. In addition, the luxury
tax is levied on the negotiated price of the car which often already
includes the gas-guzzler tax and the producers’ allowance for
CAFE. Therefore, the three taxes individually and collectively
have a discriminatory incidence on car imports.

The European Community has held consultations under
Article XXIII:1 with the United States on the above-mentioned
taxes and charges on 15 July 1992 and on 20 September 1992.
Information has been exchanged between the two parties, but on
the fundamental legal questions no agreement between the parties
proved possible. The Community therefore requests the
CONTRACTING PARTIES to establish a panel under Article XXI1:2
of the GATT in order to consider the question whether the US
gas-guzzler and luxury taxes and the Corporate Fuel Average
[Economy] payments and their incidence on imported cars, in
particular cars imported from the European Community, are
‘contrary to Articles lll:1 and IIl:2 of the GATT, severally and
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jointly. 14

B. The Gas Guzzler Tax

The gas guzzler tax '** is a manufacturers excise tax'®®. The tax is
imposed on the sale by the manufacturer'*® of each automobile whose fuel
economy fails to meet the specified fuel economy standard of the automobile’s
model type. The amount of the tax depends on the fuel economy of the

automobile sold.

The legislative text of the gas guzzler tax is found in Section 4064 of the
internal Revenue Code. Section 4064(a) reads:

There is hereby imposed on the sale by the manufacturer of each
automobile a tax determined in accordance with the following

table:

If the fuel economy of the model type The tax is:
in which the automobile falls is:

AL 1RAST 22,5 Liiiiiiiinririierrrearirriirariarrrerrererttsrienraierererssratonnes 0
Atleast 21.5butlessthan 22.5.....ccociiiiiiiciiiiiininincnnnn, $1,000
Atleast 20.5butlessthan 21.5 .., 1,300
Atleast 19.5butlessthan 20.5 .o, 1,700
Atleast 18.5butlessthan 19.8 . i 2,100
Atleast 17.5butlessthan 18.5 ...vviivivriiiiiiiiiii e, 2,600
Atlieast 16.5butlessthan 17. 5 . iiiiiiiiiiiiiiirircieiarens 3,000

W i, pp. 143,

W Supra note 129,

W Manufactursrs excise texes are imposed on manufacturers, producers, snd importers of verious items; 26 U.S.C. 4064 et seq. (Internal Revenue Code,
Chapter 32 - Manufacturers Excise Taxes).

" A producer, an importer or the ons who lengthens an existing automobils is a manufacturer; 28 U.3.C. 40B4(b}{5), reprinted in Annex A.
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Atleast 15.6butlessthan16.5...... .o 3,700
Atleast 14.5butiessthan 15.5......cociiviiiiiiiiiiiiiiins 4,500
Atleast 13.5butlessthan 14.5 ... e 5,400
Atleast12.5butlessthan13.5........c00n0i e, 6,400
eSS tham 1 2.0 i e et raressanans 7,700

The Environmental Protaction Agency (EPA) Administrator measures the fuel

economy'?’

of the different ‘model type’ of automobiles'® If the fuel
economy of the model type in which the automobile falls is under 22.5 mpg,

a gas guzzler tax is imposed on the manufacturer for the sale of the automobile.

The tax is $1000 for mode! types with a fuel economy of between 21,5 and
22,5 mpg. The maximum amount is $7 700 for model types with a fuel
economy less than 12,5 mpg. For example, an automobile with a fuel economy
of 21,3 miles per gallon, such as the 1993 BMW 535i, is subject to a tax of §1
300 and an automobile with a fuel economy of 14,5 miles per gallen, such as
the 1993 Mercedes Benz 600SEL, is subject to a $4 500 tax when sold by the

manufacturer'*®,

"' The term "fugl econamy” means the averaga number of miles travelled by an automebils per gsllon of gasoling {or squivalent amount of other fual
consumed; 26 U.5.C. 4084{bX2), reprinted in Annex A.

W The testing snd calculation procedures for the determination of fusl economy shall ba or yield comparable results 1o the procedures utilized by the EPA
Administrater for model year 1875 (weighted 55 percent urban cycle, and 45 pescent highway cyclal: 26 U.S.C. 4084{c), reprinted in Annex A.

W 1983 Fusl Economy Giwds Ges Guzzler, provided by U.S. Internal Revenus Service, 28 May 1993, reprinted in Annex D.
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C. The Luxury Tax

The luxury tax '°° is a retail excise tax'®’. The tax is imposed on thé first
retail sale of passenger vehicles that sell for mare than $30 000, as indexed for
inflation. The retail excise tax on boats, planes, jewelry and furs was
repealed'®, retroactively effective on January 1, 1993"%.  As for
automobiles, the fuxury tax will not apply to any sale or use after December 31,

1999'%4,

The tax is equal to 10 percent of the excess of the price over $30 000 on the

1165 158

"first retail sale of a passenger vehicle™, such as ordered by Section

4001(a) of the Internal Revenue Code:
There is hereby imposed on the 1st retail sale of any passenger

vehicle a tax equal to 10 percent of the price for which so sold to
the extent such price exceeds $ 30,000.

" Supra nate 130,

" Retail excise taxes ars imposed on sales of luxury passenger vehicles, as well as on sales of heavy trucks, trailers and special fusls; 26 U.S.C 4001
ot seq, {Internal Revenua Code, Chapter 31 - Retail Excise Taxash, The person responsible for collecting tha retail excise tax and paying it over is generally
the seller a1 retail.

* Pub. L. No. 103.66, Sec. 13181{a}, enactsd 8/10/83.

* pyb, L. No, 10386, Sec. 13181ic},

" 28 U.S.C. 4001{f), reprinted in Anex B,

* 26 US.C. 4002ak *|..] the term “first retail sale™ means the first sale, for 8 purpose other than resala, after manufecturs, production, or importation.”

™28 U.S.C. 4001(b), reprinted in Annex B; & passenger vehicls i any 4-wheeled vehicle which is manufactured pricnarily for use on public streets, roads,

and hiphways, and which is rated st 6,000 pounds unfonded gross vahicle weight or less. Constitutes also a passenger vehicle a truck or a van that is
rated at 6,000 pounds gross vehiclo weight or less {rather than unloaded gross vehicle waight), or a limousing without repard 1o its weight.
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The $30 000 threshold is indexed for inflation'®”. There was no increase for

1993, but the threshold is increased to $32 000 for taxable events occurring

in 199452,

The luxury tax does not apply if the passenger vehicle is used exclusively in the
active conduct of a trade or business of transporting persons or property for
compensation or hire'®®, Additional exemptions from the fuxury tax exist for
passenger vehicles sold to governments and used exclusively in law
enforcement, public safety or public work activities'®®, or sold to any person

for use exclusively in providing emergency medical services'®'.

D. The CAFE Payment
The Motor Vehicle Information and Cost Savings Act '®? contains provisions

relating to automotive fuel economy'®®. This section, entitled "Improving

26 U,5.C. 4001(e), ceprinted in Annex 8. The indexatien for inflation of tha $ 30 00D amoynt started on 0B/10/83; Pub. L. No. 103-86, Sec. 13161ck

'8 L onnie E. GRIFFITH, Jr. et al. {sds.), “Retail Exciss Tax on Luxury Automobiles hafora 20007, 34 Amancan Jursprudence 2d, Federsl Taxation {1804}
para. 50001,

' 28 U.5.C. 400%c), reprinted in Annex B.
26 U.S.C. 4001{d)(1), reprinted in Annex B.
"W 26 U.S.C, 400%(d)2), reprinted in Annex B,

" Supra note 131, and sccompanying text, The Motor Vahicls Information and Cost Savings Act s concernad with providing eansumer information as

to vehicles and setting standards to reduce the expense of vehicla operation and repar®; Herbert B. CHERMSIDE, "Improving Automotive Efficiency”,
Amenican Jurisprudence 2d New Topic Service, Energy (1080), para, 33,

' 15 U.5,C. 2001-2012, reprinted partly in Arnex C. The A<t provides definitions for a number of terms, including the terms automobile, passanger

automabile, fuel aconamy, average fuel economy standard, manufacturer, menufacture, import, model ype, madel yeer; 15 U.5.C, 2001, reprinted in Annax
C. '
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Automotive Efficiency”, foresees the creation of a civil penalty payment, called
CAFE payment '®*, imposed upon manufacturers who have failed to comply

with the applicable average fuel economy standards.

165

In respect to passenger automobiles'®®, the purpose of the average fuel

168

economy standards is to "increase the fuel economy of passenger

automobiles by establishing minimum levels of average fuel economy for those
vehicles"'®”.  Therefore, when prescribing the average fuel economy
standards, the Secretary of Transportation must determine the maximum

feasible average fuel economy level for each model year that will result in a

steady progress toward meeting the average fuel economy standard of 27.5

168

mpg

Consequently, the average fuel economy standards applicable to passenger

" Supra note 131,

Y Average fuel economy standards applicabls to sach manufacturer of automobiles have been established separately for passenger autamobiles and for
nonpessenger automabiles; 15 U.S.C 2002(a) and (bh. With respect to passenger automobiles, spacific standards in mifes per gallon have besn prescribed
for the modal years 1978 through 1880 and thereafer; Passenger Automobile Average Fuel Economy Standsrds, 48 C.F.R, 531,

" 15 U.5.C. 2001:
{7) “The term “sverzge fuel aconomy standard” meens a performance standerd which specifies a minimum lavel of averape fusl
aconomy which is applicable to s menufacturer in a modal year.”

{12) “Tha term “"model year", with reference to any specific calendar yesr, means a manufacturer's annual preduction period (as
determinad by the EPA Administrator) which includes January 1 of such calendar year. If a manufacturer has no annual production
period, the term “model year™ means the calendar yoar,”

"' 49 CFR 5312

"' 15 US.C. 2002(a3}44), 2002(e), reprinted in Annex C: in determining the maximum faasible sverage fuel economy level, tha Secretary considers
technological feasibility, acanomic practicebility, the affact of other federal motor vahicle standards on fuel economy and the need of the nation to conserve
snergy.
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automobiles manufactured after model year 1977 range from 18.0 mpg to 27.5

169

mpg The specific standards for the model years 1978 to 1990 and

thereafter are'’%:

Model year Average fuel economy standard
(miles per gallon)

1978 18.0
1979 19.0
1980 20.0
1981 22.0
1982 24.0
1983 26.0
1984 27.0
19856 27.5
1986 26.0
1987 26.0
1988 26.0
1989 26.5
1990 and thereafter 27.5

Exceptions exist for manufacturers of a limited number of cars. Upon proper
application, the Secretary of Transportation may, by rule, exempt a
manufacturer of less than 10 000 passenger automobiles from the general

average fuel economy standards by the establishment of alternative average

™ 15 1U.S.C. 2002la), reprinted in Annex C; the Sscretary of Transportation can smend the statulory standards of 27.5 mpg for model year 1885 and
any subsequent yaer. Haowever, any amendment which has the affect of increasing an average fue! economy standard to 2 leval in axcess of 27,5 mpp
or of dacraasing & standard to a lovel below 28 mpp, must be submitted to the Eongress; 16 U.5.C. 2002(sK4), reprinted in Annex €.

™ 48 C.F.R. 53150,
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fuel economy standards for such manufacturer'””,

The average fuel economy of a manufacturer for a given model year is
calculated by the Administrator of the Environmental Protection Agency (EPA)
according to the prescribed method of calculation:

Average fuel economy for purposes of section 502(a) and (¢} [15
USC @ 2002(a) and {c}] shail be calculated by the EPA
Administrator by dividing--

(A) the total number of passenger automobiles manufactured in a
given model year by a manufacturer, by

{B)} a sum of terms, each term of which is a fraction created by
dividing--

{i) the number of passenger automobiles of a given model type
manufactured by such manufacturer in such model year, by

(i) the fuel economy measured for such model type,'’

Separate calculation of the average fuel economy of a manufacturer is required
for domestically manufactured and nondomestically manufactured passenger

automobiles’™, The EPA Administrator separates the total number of

' 15 U.5,C, 2002(c), raprinted in Annex C; the alternstive average fusl economy stendards are set at a lavel which tha Secretary of Trenspartation
datermines is the meximum faasible average fuel economy lavel for the exampt manufacturer. For the list of the exempt manufacturers and their applicable
altetnative standards for spacified model years, see 48 C.F.A. 531.50)

118 U.8.C. 2003aX1), reprinted in Annex C; 16 U.S.C 2001;
{8} “The term. fusl economy” means the average number of miles travelled by an automobile per gailen of gasoline for equivalant

amount of other fusl) consumed, as determined by tha EPA Administrator in accordance with procedures estabiishad under section
503{d} 15 USC @ 2003{djl."

{11) “The term “mode} type" means & particular class of sutomobile as determined, by ruls, by the EPA Administrator, after
consultation and coordination with the Secretary.”

'R 15 U.S.C. 2003b}, reprinted in Annex C,
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passenger automobiles manufactured by a manufacturer'” into the two
previously described categories and calculates the average fuel economy of
each category. Afterward, each category is treated as if manufactured by a

separate manufacturer.

The testing and calculation procedures are established by the EPA Administrator
and should be promulgated not less than 12 months prior to the model year to
which they apply'’®. A procedure of judicial review of the rules promulgated
under the statute is provided to any persons who have been adversely affected
by any of these rules'’®, Public disclosure of the fuel economy calculations
for each model type must be made'”” and the labelling of the fuel economy

of each automobile is required’’s,

Each manufacturer must submit a report of whether the manufacturer will

comply with the average fuel economy standards and outlining a plan

14 A general definition is provided of tha term "manufacture®, which means to praduce or assemble in, of 1o import into the customs lerritory ol the United
States; 15 U.S.C. 200%9) and {10}, reprinted in Annex C. For saction 2003 {Calculation of average fuel economy), a specific definition is provided of
“automobilas manufactured™; 15 U.S.C. 2003(ck

*Any roference in this part to automobiles manufactured by a manufacturer shall be desmed-

{1} to include all automabites manufactured by persons who contral, are contrafled by, or are under comman cantrol with, such

manufacturer; and

{2} to exclude all automobilos manufactured {within the meaning of paragraph (1)} during a modal yeer by such manufacturer which

aro oxpartad prior to the expiration of 30 days following the end of such madel year.”

™ 15 U.5.C. 2003(d), reprintad in Annex C.

" 15 U.S.C. 2004.

" 15 U.S.C. 2005(d)2).

" 15 U.S.C. 2008,
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describing the steps taken or to be taken in order to comply with such

standards’'’®,

The failure of any manufacturer to comply with the appiicable average fuel
economy standards constitutes unlawful conduct'®® which makes the
manufacturer liable to the United States for a civil penalty'®', The amount
of the penalty is equal to $5,00 for each 1/10 of a miie per gallon by which the
average fuel economy of the manufacturer is exceeded by the applicable
standard multiplied by the number of passenger automobiles manufactured by

such manufacturer during the model year'®?,

The amount of any civil penalty assessed against a manufacturer can be
reduced by the amount of credit then available to the manufacturer'®,
Moreover, a manufacturer is not considered to have failed to comply with any
applicable fuel economy standard if, after taking into account the credits

availabie to the manufacturer, the average fuel economy of the manufacturer

™ 16 U.S.C. 2005(a). The Secrotary and the EPA Administralor are given broad powers to hold haerings, take testimony, administer caths, require
attendance and testimony of witnesses and the production of written material; 15 U.S.C. 2005{b{1).

" 15 U,S.C. 2007, reprinted in Annex C.

W18 \,5.C. 2008, reprintad in Annax O,

¥ 15 U.S.C. 2008(bK1HA), reprinted in Annex C. A similar penally is provide:: “or failure to mest the standards for nonpassenger automobiles; 15 U.S.C.
200Bib{IHB), reprinted in Annex C.

" 15 U.S.C. 2008{bX1HA), reprinted in Annex C,
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results in meeting or exceeding the applicable standard'®®.

A manufacturer is entitied to a credit whenever the average fuel economy of
the passenger automobiles manufactured by such manufacturer in a particular
model year exceeds the applicable standard'®®. The amount of credit to
which the manufacturer is entitled is equal to the number of 1/10 of a mile per
gallon by which the average fuel economy of the manufacturer exceeds the
applicable standard multiplied by the total number of passenger automobiles
manufactured during such modei year'®, This credit is available to be taken
into account, and may be deducted from the amount of any civil penalty
assessed against the manufacturer, for any of the three consecutive model
years immediately prior to, or immediately following, the model year in which

the credit was earned'®’.

Any person who fail to comply with any applicable provisions of the act, or

with any applicable standard, rule or order commits an unlawful conduct'®®

™ 15 U.S.C. 2007(b), reprintad in Annex C. At any lima prior to the end of any model yeer, a manufacturer which has reason 10 halieve that its svesage
fuel economy for pessenger sutomabiles will by below such applicable standard for thet model year may submit a plan, subject to 1he appraval of the
Secretary of Transportation, demonstrating ihat the manufacturer will earn sufficient credits within the next 3 model years which when 1aken into azcount
would alfow the manufacturer to meet thet standard for tha model year involved; 15 U.S.C. 2002(1HC), reprinted in Annex C.

" 15 1.5.C. 20020{1}B), reprinted in Anngx C

W15 U.S.C. 20020K1HD), reprinted in Annex C. Similar credits are provided in the case of nonpassenger aulomabiles; 16 U.S.C. 2002()12), reprinted
in Annex €.

T 15 U.5.C. 2002({1HB), reprinted in Annex C.

' 15 1.5.C. 2007a)3), reprinted in Annax C.
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which renders such person liable to the United States for a civil penalty of not

more than $10 000.00 for each violation'®?,

™ 15 U,5.C. 2008(bK2), reprintad in Annex C,
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PART Il. THE CONSISTENCY OF THE U.S. TAXES

WITH GATT ARTICLE Il



53.

3. GATT Article Il - The National Treatment Obligation

The national treatment clause of Article |ll places on the parties of the GATT
the obligation to treat imported and locally produced goods in a
nondiscriminatory manner, The basic idea underlying Article |ll is that once
imported goods have cleared customs, they should be treated no differently
than locally produced goods.
"National treatment” in GATT means that imported goods will be
accorded the same treatment as goods of local origin with respect

to matters under government control, such as taxation and
regulation.'?®

A. The National Treatment Obligation

There are two major obligations of nondiscriminatory treatment in the General
Agreement {GATT)}: the most-favoured-nation {(MFN) and the national treatment
obligations. The former obligation prohibits discrimination between goods from
the different exporting counties of the GATT'®'. The latter obligation
imposes the principle of nondiscrimination between domestically produced
goods and imported goods.

Whereas MFN requires equal treatment among different nations,

the national treatment obligation requires the treatment of
imported goods, once they have cleared customs and border

W John H. JACKSON. Workd Trade and the Law of GATT, Indianapolis, Bobbs-Memill Company Inc., 1868, p. 273.

W GATT, supra noie 1, Art. |, os amended by Protocol Modifying Part | and Article XXIX of the Gensral Agroemsnt on Tanffs and Trade, 14 September
1848, 138 UN.T.5. 334.
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procedures, to be no worse than that of domestically produced
goods.%?

The GATT national treatment obligation is designed to "reinforce the basic
policy of trade liberalization - minimizing government interference and distortion
of transactions which cross borders"'®®, Essentially, Article Ill of the GATT
states that the products of the territory of a contracting party imported into the
territory of another contracting party shall be accorded national treatment, i.e.
be treated as 'like domestic products’ by the latter. One of the objectives of
this rule is to prevent protectionism resuiting from internal administrative and
legislative measures (regulatory policies, domestic tax) that would defeat the

purpose of tariff bindings.

Article lI'**
National Treatment on Internal Taxation and Regulation
1. The contracting parties recognize that internal taxes and

other internal charges, and laws, regulations and requirements
affecting the internal sale, offering for sale, purchase,

™ John H. JACKSON, The Word Trading System: Law and Policy of Internstionsl Economic Refations, Cambridge, The MIT Press, 1689, p. 188.

W John H. JACKSON and Wiliam J. DAVEY, legal Froblems of Intaraational Economic Relations: Cases, Matsrials, and Tert on the National and
International Regudation of Transnational Economic Refations, 2nd ed., S4-Paul (Minn), West Publishing Co., 1888, p. 483.

™ GATT, supra note 1, Art. IIl, 83 amended by Fratacol Modifying Part If and Article XXV1 of the Ganaral Agreement on Taniffs and Trads, 14 Septembet
1944, 82 UN.T.5. 80 (hersinefier Protocel Modifying Part If and Article XXV The text of the original Article il was amendad in 1848 to conform 1o
Article 18 of the Havana Charter;
“The main change from the Ganava Article was to provide for the outright elimination of taxes protecting directly competitive or
substitutabla products in cases in which there was no substantial domestic production of a like product.”
GENERAL AGREEMENT ON TARIFFS AND TRADE {Organization), Ganeral Agrasment on Tasitls and Trads Analytical Indsx; Notes on the Dralling,
Intatpratation and Apglication of the Articles of the Ganeral Agreement, Geneva, Contracting Parties ta the General Agresment on Tariffs and Trade, 1668,
under Article lll, p. 1 thereinabter GATT Analytical lndaxl.
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transportation, distribution or use of products, and internal
quantitative regulations requiring the mixture, processing or use
of products in specified amounts or proportions, should not be
applied to imported or domestic products so as to afford
protection te domestic production.

2. The products of the territory of any contracting party
imported into the territory of any other contracting party shall not
be subject, directly or indirectly, to internal taxes or other internal
charges of any kind in the excess of those applied, directly or
indirectly, to like domestic products. Moreover, no contracting
party shall otherwise apply internal taxes or other internal charges
to imported or domestic products in a manner contrary to the
principles set forth in paragraph 1.

[...]

Article ll1:1 establishes the general principle'®® that contracting parties should
not use internal government measures (i.e. internal taxes and other internal
charges, legislation and regulations) for the protection of domestic production.

This broad principle is the underlying rationale of Article ill.

The national treatment rule is very wide in scope. Its application is not
confined solely to the items included in the tariff Schedules, but expands to any

product in order to protect all imports from discriminatory treatment'®®, At

W ) H, JACKSON, World Trade and the Law of GATT, supra note 190, g. 278,

" This argument was acknowledged in the fiest report on Brazifan internal Taxes [First Rsport! {France v. Brazif (1849), GATT Dec. CP.3}42, B1S.D.
1181, 182, para. 4:

- “The Working Perty apreed thet a contracting perty was bound by the provisions of Articla il whether os not the contracting party

in question had undertaken tariff commitments in respect of the gouds concerned.”
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the time of the GATT negotiations, a "lively controversy"'®’ developed about
the scope of the national treatment clause. Referring to these negotiations, the

author John H. Jackson concluded:

It was stated that the national treatment article had the purpose
not only of protecting scheduled concessions but also of
preventing the use of internal taxes and regulations as a system
of protection. Four reasons were given for including the total
national treatment of the ITO draft article in the GATT: (1) to do
otherwise would be a retreat from existing international
commercial policy; {2) many present treaties already had such a
clause; {3) this article was part of the basis on which tariff
negotiations at Geneva were heid; and (4} it was necessary to
protect not only the Schedule items but all exports and
imports.'%®

B. Article 1lI:1

Article Ili:1 is a broad, sweeping statement that expresses the underlying
purpose of the national treatment obligation'®®. Although phrased in terms
of what contracting parties should do, not in terms of what they are obliged to
do, the principles of paragraph 1 are specifiéally incorporated into two

mandatory provisions of Article Ili, i.e, those dealing with taxes and mixing

requirements?®. Therefore, the basic purpose of GATT national treatment

9 ), H. JACKSON, Word Trade and the Law of GATT, supra nota 180, p. 277,

" b,

" Surprisingly, only four GATT panals have examinad paragraph 1 of Aniicle lll; Unitad States - Moasures Alfecting Alcoholic and Malt Baverages \Canade
v. .53 {1892, GATT Doc. DS23iR, 16 Merch 1082; Panef on Import, Distribution and Sale of Certain Alcoholic Drnks by Cansdian Provincial Marketing
Agancias (FEC v. Canada) (1988), GATT Doc. LiB3D4, B.1LS.D. 355137; £EC - Measures on Animal Feed Proteins (U.S. v. EEC} (1878), GATT Doc, L14598,
B.\.S.0. 265148; Uruguayan Recourse to Article XX \Uruguay v. Austria at af) 11862), supra note 118,

0 GATT, supra note 1, Art. 11:2 and 1.5, es amended by Protacal Modifying Part If and Article XXV, supra ante 184; William J. DAVEY, “An Overview
of the General Agresment on Tariffs and Trade®, in P, PESCATORE, W. J. DAVEY end A. F. LOWENFELD, supra note 108, p. 28 {Part One).
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obligation - internal taxes should not be applied so as to afford protection to
domestic production - acquire imperative legal authority in these two definite

provisions.

The legal effect of the principles of Article lll:1 notwithstanding their express
incorporation in paragraphs 2 and 5 is not clear. "Most commentators consider
that paragraph 1 is simply hortative and does not impose substantive legal
obligations on contracting parties."?°! The distinction has importance as the
language of paragraph 1 is the legal basis of the de facto or implicit
discrimination doctrine??,

In order to prevent protectionist abuses and indirect "de facto
discrimination”, GATT Article Ill:1, 2 and 5 prescribe that internal
taxes, other internal charges and quantitative restriction, even if

drafted in nan-discriminatory terms, are inconsistent with Article

Iil if they are "applied to imported or domestic products so as to

afford protection to domestic production”,?%

The wording of paragraph 1 does not specify the criterion to be used to
determine which imported products afford protection against domestic

discrimination. However, a GATT panel®®* noted, such as it can be inferred

™ Christopher THOMAS and Grag A. TEREPOSKY, "The Evolving Relationship Between Trada and Environmentat Regulation”, (1993) 27:4 Journal of World
Trade 23, 38.

2 gae Chapter 3 . B{i), belaw, for further discussion on da facto discrimination.

M E.U. PETERSMANN, "Internationat Trada Law and Internetional Environmental Law: Prevention and Settlement of Internationel Enviranmental Disputes
in GATT", supra note 2, B5-88,

™ EEC - Maaswrms on Animal Feed Protains (LS. v, £EC) 11978), suprs note 189, para. 4.2,
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from the interpretative Note ad Paragraph 22°%, the distinction made by the
General Agreement between "like products”®® and "directly competitive or

substitutable" products, and consequently applied both criterions to Article

”|207

{i) De Facto or Implicit Discrimination
National rules and regulations can be facially neutral, but in fact have a trade
distorting effect in favour of domestic producers.
One of the more difficuit conceptual problems of GATT rule has
to do with the application of the national tfreatment obligation in
the context of a national regulation or tax which on its face
appears to be nondiscriminatory, but which, because of various

circumstances in the market place or elsewhere, has the effect of
tilting the scales against the imported products.?®®

However, GATT Article ll1: 1 specifically prohibits regulations and taxes imposed

in a way "so as to afford protection to domestic production”.

W5 GATT, supra nota 1, Annax |, Ad Art. i, Pare. 2, as emended by Pratocol Modifying Part If and Articla XXV, supra nota 184,

™ The "like products™ criterion relies on the physical charactaristics of the product. Tha GATT offers no definition for this criterion, neither past GATT
practice. Past GATY dacisions have been made on a case-by-case basis sfter examining a number of relevan? factors, such as notably, the product’s and-
uses in a piven market; consumers’ tastes end habits which change from country to couniry; the product’s properties, nature ang quality; and the products’
classification in tariff schedules; Japan - Customs Duties, Teaes and Labelling Fractices on Imported Wines and Alcoholic Bevarsgas \EEC v. Japan) 11987),
GATT Doc. LIB218, B.1.5.0, 345/83, para. 5.8. For more on the GATT praclica relating to like product determinalion, sea GATT Analytical Inder, supra
note 184, undes Article |, pp. 6:8 and Articia lll, pp. 1314, The like products® criterion is emplayed, notsbly, in the main most-favourad-nation abligation
and in several paragraphs of the national trastment obligation of the General Agraement,

™ The interpretation provided by tha Note ad Articla [1l, Paragraph 2 contributes to the interpratation of tha fist paragraph of Article (Il "bacause it implies
that the "directly compatitive or substitutable” standard is the one appropriate te paragraph 1*; Edmaond McGOVERN, /ntarnational Trade Regulation: GATT,
the United States apd the Fyropean Community, 2nd ed,, Exeter, Globefield Press, 1988, p, 248, See Chapter J - C, below, for further discussion on this
interpretative nats.

™). H. JACKSON, The Hordd Trading System: Law and Policy of Intaraationsl Economic Relations, supra nate 192, p. 182,
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Partly because of this language, under the GATT it can be strongly
argued that even thought a tax (or regulation) appears on its face
to be nondiscriminatory, if it has an effect of affording protection,
and if this effect is not essential to the valid regulatory purpose
(as suggested by Article XX), then such tax or regulation is
inconsistent with GATT obligations,?*®

Accordingly, a recent GATT panel report?’® has made reference to the
problem of government reguiation that affords effective protection, even
though it appears on its face to be nondiscriminatory?'', The resuit has been
an interpretation of Article lll that prohibits both measures specifically designed
to afford protection and those which have that effect, even when they appear

facially neutrai?'?,

Therefore, a measure must be both formally and de facto nondiscriminatory to
pass the national treatment test of Article lll:1. This interpretation of GATT
Article 1ll:1 brings back the issue of the tension between the liberal trade goals
and national policy goals. Many complicated problems arise from the variety

of domestic programs and legislation designed to promote health, welfare,

™ b, 9. 183,
M® United States - Measures Affacting Alcoholic and Malt Beverages (Canads v. U.5) 11992), supra note 1988

M Dg facte discrimination of indirect taxes is not & new issua within the GATT: In 1853, the Unitad States claimed o violation of GATT Article lil because
of the discriminatory application of & Cuban sales tax on lumber, which was coMactad only on imparts, even though the tax law revealad no discrimination
on its face. The United States withdrew her cherges following the termination of the exemption for domestic lumber; (1853) GATT Doc. L3 J. H.
JACKSON, Word Teade and the Law of GATT, supra note 180, 0. 284, foatnote 25.

™). H. JACKSON, “World Trads Rules and Enviconmental Palicies: Congruence or Conffict?”, supra note +1, 1238-1237; /o the Matter of the Puerto Fico
Regulations on the Import, Distribution and Sals of UH.T. Milk from Ouébec, supra note 120, pars 5.20.
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various economics goals and product safety, or to prevent pollution?'®,
Cohsequently, in a number of cases, there arises a tension
between the liberal trade goals of international economic policy,
and national policy goals embodied in a wide variety of national

laws and regulations, as well as laws and regulations of local
government units,*'*

Difficulties arise on the determination of the appropriateness of a measure
when compared with the extent of its de facto discriminatory effect on imports.
"The key issue then becomes one of determining who should decide whether

the regulation is appropriate.”?'®

The legitimate regulatory interest of
governments is challenged at another level, which can be easily stretched

beyond the protection of imports against domestic discrimination.

(i) Production Standards v. Product Standards

Discrimination against imports can be subtle, such as through a regulation for
standardization or safety. Standards can be related to the product itself or to
its production process. However, the GATT does not allow for differential
treatment based on characteristics of the production process, but only on

characteristics of the product itself2'®,

13y H, JACKSON and W, J. DAVEY, suprs note 183, p. 484,
M fhd,

1 ). H. JACKSON, “World Trada Rules and Environmental Palicies: Congruence or Conflict?", supra note 11, 1237,

3% ). H. JACKSON, The Word Trading System; Law and Policy of Intarnational Economic Refations, supre note 182, p. 183,
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When determining whether products are like, the analysis focuses
on the characteristics of the products themselves rather than on
differences in production methods or other characteristics of the
country of origin which do not result in differences in the resulting
products. [Footnote omitted}?"’

Past GATT practice has placed the focus on the characteristics of the product
itself. Measures which discriminate on the basis of differences in production
processes of exporting countries may violate the GATT if these differences are
not reflected in the characteristics of the finished products. This view was
reinforced by the reasoning in the unadopted Tuna/Dalphin Panel Report ¥°.

Article 11}:4 calls for a comparison of the treatment of imported
tuna as _a product with that of domestic tuna as a_product.
Regulation governing the taking of dolphins incidental to the
taking of tuna could not possibly affect tuna as a product. Article
Hi:4 therefore obliges the United States to accord treatment to
Mexican tuna no less favourable than that accorded to United
States tuna, whether or not the incidental taking of dolphins by
Mexicans vessels corresponds to that of United States
vessels.??

The Tuna/Dolphin Panel Reportinsisted on an interpretation according to which

"Article 1ll covers only those measures that are applied to the product as

B . THOMAS and G. A. TEREPOSKY, supra note 201, 26. See ako J. H. JACKSON, The World Trading System: Law and Policy of Internstions!
Economic Refations, suzra note 192, 138,

™ Suprs note 4. See the Introduction, above, for 8 brief discussion of the facts and devalopments of this pansl raport.

MY United States - Restrictions an Imports of Tuna (Mexizo v, U.S), supra note 4, para. 5.15.
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suc . and therefore, leaving out of Article lll production standards, i.e.

measures which regulate the production process of a product, without affecting
the product as such. Never having been adopted, the interpretation of this
report has no legal value. Therefore, it remains to be seen whether its
reasoning will become agreed GATT practice.

As Article il applies to "all laws, regulations and requirements
affecting (the} internal sale, offering for sale, purchase,
transportation, distribution or us" of imported and like domestic
products, it remains to be seen whether the narrow interpretation
in the 1991 Tuna Panel Report - according to which "Article il
covers only measures affecting product as such” - will become
agreed GATT practice. Non-discriminatory PPMs [processes and
production methods]and their enforcement at the border may not
require any legal justification as long as they do not discriminate
between like products and do not afford protection to domestic
production in terms of GATT Article Ill. [Footnotes omitted]??'

Nevertheless, past GATT practice suggests that differences in production
methods have no relevance to distinguish final products if their end uses and
physical properties remain "like" from the viewpoint of consumer tastes and

habits?%2.

More recently, a recent panel report has emphasized the importance of the

2 fhid., para, 5.14:
"[..] The Panel notad that the MMPA regulates the domestic harvesting of yellowfin tuna to reduce the incidental taking off
dolphin, but {hat thesa regulations could not be regarded as being applied to tuna products as such because thay would not disctly
regulata the sale of tuna and could not possibly affect tuna as a product. [.J*

@l [ .\, PETERSMANN, “Internationat Trada Law and International Environmental Law: Pravention and Seitlement of International Enviranmental Disputes
in GATT", supra note 2, 68,

ki, §3. Sae, supra note 208, for a brief summary of GATT practice relating to like product determination.
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purpose of the GATT national treatment obligation, as featured in Article lI1: 1,
on like product determination?®®. The panel found that the distinction made
for purposes of protecting human life and health between products of similar
physical characteristics - low aicohol beer and high alcohol beer - was justified
since there was no evidence that the distinction had the purpose or effect of

affording protection to domestic production. Therefore, the two varieties of

beer were not considered as like products?®,

It remains to be clarified through GATT practice to what extent
health policy purposes {...], consumer poiicy purposes [...] and
environmental policy purposes [...] can likewise influence the
definition of like products and thereby justify differential treatment
of similar products [...] if the distinctions are "not applied to
imported or domestic products so as to afford protection to
domestic production” {Article 1l1:1). [...] GATT Article 1ll prohibits
only discrimination that has purpose or effect of favouring
domestic over imported products, which is hardly ever an efficient
and effective instrument of environmental policy. [Footnotes
omitted]}?%®

The distinction between product and production standards has particular

B United States - Measuras Affecting Alcoholic and Malt Bevarsgss (Cansde v. .8) (1982), supra note 188, paras. 5.71 and 5.72:
“l..] The panel recalled I...] its eerlier statement on like product determinations and considered that, in tha context of Article ill,
it tv essantial that such daterminations be made ret anly in the light of such criteria ss the products’ physical charactaristics,
but stso in the light of the purposa of Article Ill, which is to ensure that internal 1axes and requlations “not be appliad ta imported
o domestic products so s to sfford protection to domestic production.” The purpose of Articie Ill is not io harmonize the internal
taxes and regulations of contracting parties, which differ fram country to country. [..)7

"[..] In tha view of the panel, 1herefore, it is imperative that the like product determination in the context of Article Il be made
in such a way that it not unnecessarily infringe upon the regulatory authority and domestic palicy options of contracting parties.
(N

A Jbd., paras. 5.73.5,75.

BV g1 PETERSMANN, “Internatione! Trade Law and Internationsl Envonmental Law: Prevention and Sattlemant of International Environmental Disputes
in GATT®, supsa notes 2, B4.



64.

importance in regard of the consistency of trade related environmental
measures with GATT?%. The national treatment obligation places hardly any
constraints on a governrﬁent’s ability to protect its own environment through
legitimate product standards®?’. However, production standards are subject
to greater discipline as they must not discriminate between like products and
not afford protection to domestic production. Despite the broad language of

Article lll:1, no panel has been faced with its application to new production

standards.

C. Article 1ll:2

Article lll:2 is aimed at internal taxation, such as sales taxes or value added
taxes. Its purpose is to promote non-discriminatory competition among
imported and like domestic products. Consequently, impaorted products must
not be subject to taxes in excess of those applied, directly or indirectly, to like
domestic products. The intention underiying Article lil:2 is that internal taxes

on goods should not be used as a means of protection.

™ ¢ THOMAS and G. A, YEREPOSKY, supra nota 201, 27.

W ipid,, 42; €., PETERSMANN, "International Trade Law and International Envionmenta| Law: Prevention and Sattlament of Internationsl Envirconmantal
Disputes in GATT", supra note 2, 83; J. H. JACKSON, "World Trade Rules and Envionmental Policies: Congruence or Canflict?”™, supra note 11, 1238
“Even if a ragulation is both facizlly nondiscriminatory and alse do facte nondiscriminetory, some importam issues shout a

“minimum standard™ arise,
[.]
In summary, the GATT relatively sasily accommodates nationel government environmental regulations thet concern the
characteristics of imported products. [..] Under the Tokyo Round Standards Code and the Uruguay Round phyto-sanitary draft
test gpproach thera might be soma oppartunity to challenge the regulation, Navertheless, it would seem that the nationa!
trestment standard would not be a major impediment or a major conceptusl problem for envronmental regulation, unless a
requirement of scientific justification was interpreted to require such a high degree of justification as t¢ unreasongbly inhibit
goveraments from impasing environmenta! siandards,”

For more discussion on the ‘minimum standard scientific justification approach’, see J, H. JACKSON, /i, 1237-1238:
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This paragraph is divided in two sentences. In its first sentence, Article I11:2
proscribes the discriminatory application of an internal tax so as to protect local
products against foreign competition. The second sentence prohibits, above
and beyond the rule of the first sentence, the application of internai tax
measures in a manner that affords protection to domestic production. By
referring to the principles of Article lll:1, the second sentence of Article lil:2

therefore prohibits internal taxes that are "discriminatory in fact but not in

w228 229

form"“<%, i.e. implicitly discriminatory

The author John H. Jackson explains, as follows, the ‘significant’ distinction
between the two sentences of Article !ll:2:

The first sentence speaks of "like domestic products” and is
designed to prevent discrirmination between like products based on
their origin. The second sentence, however, incorporates a more
general obligation, i.e., not to "afford protection". Thus if, for
some reason, a tax on one imported product affords protection to
a different domestic product, it arguably is inconsistent with this
obligation of the GATT. The preparatory work bears this out,?*°

The distinction between the two sentences of Article Ill:2 was acknowledged

N Keunath W, DAM, The GATT: Law and International Economic Organization, Chicago, University of Chicago Press, 1970, p. 118, However, this author
is of the apinion that the scope of the sacond sentence of Articie HIl:2 i considerably restrictad by the interprative Note; /b,

% 5p Chepter 3 - Bii), sbove, for a discussion of this issue.

™4 H. JACKSON, Word Trade and the Law of GATT, supre nota 180, p, 291,
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by the interpretative Note ad Article 1ll, Paragraph 22, which affirms that
the national treatment obligation applies not only to "like domestic products”,
but aiso to a "directly competitive or substitutable product"®?, Accordingly,
subsequent GATT practice shows that panels have considered both criterions
in the application of Article lil:2. A panel report recognized this past GATT
practice and, after careful examination, confirmed it:

The Panel concluded that the ordinary meaning of Article ll:2 in

its context and in the light of its object and purpose supported the

past GATT practice of examining the conformity of internal taxes

with Article 1ll:2 by determining, firstly, whether the taxed

imported and domestic products are "like" or "directly competitive

or substitutable" and, secondly, whether the taxation is

discriminatory {first sentence) or protective (second sentence of

Article 11I1:2). The panel decided to proceed accordingly also in
this case.?®

The national treatment provision affecting internal tuxes goes further than the
mere obligation of treating like imported and domestic goods in the same way.
The concept of competitive products was introduced in order to address the

internal discrimination that can be introduced between different competing

M GATT, supra note 1, Annax |, Ad Art. lll, Pera. 2, as amended by Protocof Modifying Part If and Articla XXUI, supra note 184, The interpratetive Nole
ad Articlo [Il, Paragreph 2 reads:

"A tax conforming to the requirements of the first sentence of paragraph 2 would he considored to bo inconsistam with the

provisions of the sacond sentence only in cases whera compatition was invalved betwaeen, on the ane hand, the taxed product

an, on the other hand, a directly competitive or substitutabla product which was nat similarly taxed.”;
The concept of ‘compatitive or substitutable products’ was eliminated from the text of the original Articls 11l, but wes preserved as an interprotative nate
by the Protaco! Moditying Part If and Article XXVE; J. W. JACKSON, Wodd Trade and the Law of GATT, supra note 180, p. 282,

™ g, McGOVERN, /nfernational Trads Regulstion: GATT, the United Stetes and the European Community, neta 207, p. 248:

"By referring to the principles of paragraph 1, the second santence of paragraph 2 superimposes this more comprehensive standerd
[the directly competitive or substitutable® standard] on the “like product” test of tha first sentence.”

B Jagan - Customs Duties, Taxes and Labelling Practices on fmported Wines and Alcohalic Bavarsges (EEC v, Japan) 11887), supra nota 208, para. 5.5.
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products. As a matter of fact, "it was recognized that different producis could
compete so that internal discrimination in favour of one product
{"coincidentally” produced at home) could operate to prevent another product’s

Sales1|234

In summary, although Article Ill:2 expressly refers to "like domestic products”,
the national treatment obligation goes further and prohibits the use of internal
taxation to protect a domestic industry, whether are not it is a producer of like

products?®,

The definition of an ‘internal tax’ is not provided by the General Agreement.

The interpretative Note ad Article 11**® indicates, however, that the

™ ), H. JACKSON, World Trads and the Law of GATT, supra note 180, p. 282, A citation of the preparatory work of 1he SATT, reprinted in /i,
lustrated s follow the consequences of internal discrimination of competitive products:

“Let us suppose that some country in ils negotiations has secured tha binding of the duty on oranges, Country A gets a binding

on the duty of cranges from Country B. Now, Country B after that can pracaed to put on an internal duty of any height at all

on eranges, seaing that it grows no oranges itself, But, by putting on that very high duty an oranges, it protacts the apples which

il grows itself. The consequenca is that the binding duty which Country A has secured from Country B on its oranges is mede

of no sffect, because in the fact the price of oranges is pushed up so high by its internal duty that no one can buy tham. The

consequence is that the object of that binding is defeated.”

MW, J. DAVEY, supra note 200, p. 28 (Part Onel. The purpose of Articls [{l must ba takan into account while interpreting Article 1%:2, Tha basic purpase

of the national treatmant obligation is to ensure, as emphesized in Article Ifl;1, that internal taxes should not be applied so as to afford grotection to
domestic production; United States - Massuras Affecting Alcohoiic and Mait Baverages (Canade v. U.S.) (1982), supra note 139, para. §.25:
“Specifically, the purpase of Article Wll is not to prevent costrecting perties frem differentiating between different product
categoriss for palicy purposes unrelated to 1he protection of domestic production. The Penel considerad that the limited yurpose
of Article Iil has to be taken into sccount in interpreting the term “like products” in this article. Consaquently, in rietermining
whather two products subject 1o different treatment ere like products, it is necessary to consider whather such praduct
differantiation is heing made “so as to afford protaction to domestic production.”

B0 GATT, supra note 1, Annex |, Ad Art. lll, as amended by Frotacol Modifying Part If and Articls XXU, supra note 184, Tha interpretative Note ad Article
1Ii roads:

“Any internal tax or other internal charge, or any law, regulation or requirement of the kind raferred to in paregraph 1 which

applies to an imported groduct and to the Eke domestic product and is collacted or enforced in the case of the imported product

at tha 1ime or point of importation, is nevertheless to be ragarded as an internal tex or ather internal charge, or a law, regulation

or requirement of the kind referved to in paragreph 1, and s accordingly subjsct to the provisions of Articla Nl°
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classification chosen by the taxing state must not be the decisive factor. Itis
specified that any tax or other charge collected at the time or at the point of
importation must be regarded as an intefnal tax or other internal charge if it
applies also to like domestic products. Thus, the categorization of a measure
as either ’‘internal tax’ or ‘import duty’ rests not on the form given but
essentially in the fact that an import duty applies "exclusively to imported
products without being related in any way to similar charges collected internally

on like domestic products™?®.

Article lll:2 applies to taxes imposed on products, such as ‘sales’, '‘purchase’

and ‘turnover’ taxes?®

, nsually called ‘indirect’ taxes®*®. Moreover, a
statement in the Havana Reports ?*° indicates that income taxes, called

'direct’ taxes, do not fall within the scope of the article of the Havana Charter

B |5tetim Commission for the International Trade Organization (ICITO), Regorts of Committeas and Principal Sub-Committses, UN. Doc. ICITON/E (1848)
9. B2, paras. 4243 [hereinatter Havana Asponts), teprintad in GATT Analytical Inder, suprs note 184, under Article Ifl, p. 4. The Havens Conference sub-
committes report, while nat attempting to giva a general definition of internal taxes, considered 1he Havana Charter provisions from which Article Hll iz
derived and concluded that certuin charges, desoribad as internal taxes in the laws of the importing countries, were in fact import duties becausa, (s} they
were collected at the time of, and as a condition o, the entry of the goads into the importing country, and (b} they applied axclusively ta imported praducts
without being releted to simifar internal charges coltected on like domestic products; J. H. JACKSON, World Trade and the Law of GATT, supra notn 180,
pp. 280-281; K. W. DAM, supra note 228, p. 118; E. McGOVERN, /nternational Trade Regulation: GATT, the United States and the European Community,
supra nota 232, p. 248.

B ) H, JACKSON, World Trade and the Law of GATT, supra note 100, p. 284:
“Complaints brought in GATT indicate that sales taxes, hixury taxes, and turnover {axes applied to products are subject 1o Article
II! and cannot be applied in such a way as to discriminate against imported goods. Granting exemptions from such taxes for

domestic geods but not for imported goods is also a violation of Articla VI, as is o discriminatory agplication af such a 1ax even
though the tax law reveals no discriminstion on its face." [Footnotes amilted)

B Product taxes - such as a sales tay, excise tax or tax on a product at each stage of production - are usually called ‘indiract 1axas’, by apposition 1o
income of corperats taxes, called ‘divect taxes’; J. H. JACKSON, The Word Trading Systam: Law and Policy of Intarnational Economic Relations, supra

nota 182, p. 184; K. W. DAM, supra note 228, p. 124; E. McGOVERN, /atsrationsl Trade Foguistion: GATT, the Unitad Siatas and the Furopesn
Community, supra note 207, pp. 248-249.

™ Havana Aeports, supra note 237, p, B3, para, 44, reprinted in GATT Analytical Indax, supra note 184, under Article 1li, p. 6.
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that became Article Ill of the General Agreement.
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4, Findings - The Inconsistency with Article Il

The complaint of the European Union is based on the maintenance of three
taxes or charges which are levied on the sales of automobiles in the United
States. The European Union claims that the application of these taxes or

charges is inconsistent with GATT Article Ill, more particularly paragraphs 1

and 2,

The gas guzzler tax and the /uxury tax are both excise taxes. The CAFE
payment is not a tax as such, but a civil penalty imposed for violation of
statutory standards. Thereof, the following analysis will address together the
claims of the European Union against the gas guzzler tax and the luxury tax.

The CAFE payment will be the object of a separate analysis.

The European Union maintains that the U.S5. taxes or charges have
discriminatory effects on imported European automobiles. According to the
Union, "cars imported from Europe amount to about 4 percent of the United
States market while they are responsible for approximately 88 percent of the
new taxes"?*'. The European Union argues that these taxes serve to afford
protection to the U.S. domestic production of competitive automaobiles, and

hence, constitute an infringement of Articles Ill:1 and Ill:2 of the GATT.

M A, C. RAUL and P. E. HAGEN, stiprs note 126, 8.
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Article Ill:1 is a more general provision than either Article 1I1:2 or lI1:4.
Accordingly, in the event that a measure is found to be inconsistent with the
more specific provisions of Article Ill, it would nct be ‘appropriate’®*? to

consider its inconsistency with Article IlI:1.

A. The Gas Guzzler Tax and the Luxury Tax
The excise taxes levied on imported and domestic automobiles, the gas guzzler
tax and the /uxury tax, are both internal taxes subject to the national treatment
provision of Article [lI:2.
The products of the territory of any contracting party imported
into the territory of any other contracting party shall not be
subject, directly or indirectly, to internal taxes or other internal
charges of any kind in the excess of those applied, directly or
indirectly, to like domestic products. Mgoreover, no contracting
party shall otherwise apply internal taxes or other internal charges

to imported or domestic products in @ manner contrary to the
principles set forth in paragraph 1.4

In the present case, the consistency of the U.S. taxes with the first sentence
of Article Ill:2 is not at stake. When indirect taxes are imposed at the point of
retail sale, such as it is the case with the gas guzzler tax and the luxury tax,

"discrimination can be avoided merely by treating imported and domestic goods

M Urited States - Measures Affecting Alcoholic and Mait Beverages \Canads v. U.5) {1982), supra note 198, para. 5.2,

¥ BATT, supra note 1, Art. 12, as amanded by Protocol Modifying Pare If and Artic'a XXV, supra note 184,
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in the same way"?*.

As a matter of fact, the sales of both imported and domestic automobiles are
subject to the gas guzzler tax and the fuxury tax, if applicable. The taxes apply
to the sales of automobiles in the United States, with no regard to the origin,

national or foreign, of the automobiles.

In the case of the gas guzzler tax, national producers and importers of foreign
automobiles are indistinctively considered manufacturers®*®, and hence,
subject to the tax for the sale of each automobile which fuel economy falls

under 22.5 mpg?*é.
As for the /uxury tax, the first retail sale of an automobile of which the price
exceeds $30 000 is subject to the tax**, regardless of the fact that the good

originated from national production or importation*®,

As for the consistency of the two U.S. taxes with the second sentence of

£

E. McGOVERN, /nfernationsl Trade Regulation; GATT, the United Statas and the Europesn Community. supra 1ate 207, p. 249,

26 U.8.C. 40B4(bK5), reprinted in Annex A

g

26 U.S.C. 4084{a), roprinted in Annex A.

P

4T 28 U.S.C. 4001, reprinted in Annex B.

-~

428 U.S.C. 40020}, reprinted, supra noie 155.
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Article Il1:2, the analysis is more problematic. Indeed, the second sentence
incorporates the more general obligation of Article l1l:1. Not only internal taxes
should not discriminate among imported and like domestic products, but their
application should not be in a manner that "afford protection to domestic

production”.

This requirement was recently discussed in a GATT panel report®*?, which
has led to an interpretation of Article Il that prohibits de facto
discrimination®®®, The gas guzzler tax and the Juxury tax both appear to be
nondiscrimina‘tory on their face, such as previously discussed. Imported and
domestic automobiles are treated in the same way at the point of retail sale.
However, is the applications of the taxes having, in fact, an effect of affording

protection to the U.S. domestic industry of automobiles?

The European Union claims that the taxes have a disproportionately higher
incidence onimported automobiles than on domestically produced automobiles.
The U.S. taxes have, according to the European Union, discriminatory effects
on the imports from the European automobile industry, and therefore, are

contrary to GATT Articles IIl:1 and ;2.

™ Unitod States - Measures Alfacting Alcobolic and Malt Bavarages (Canada v. U.S.) (1882}, supra note 189,

@ Sea Chepter 3 - BIi), above, for @ discussion of this issue.
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In the case of the gas guzzler tax, the European Union argues that the threshold
of the fuel economy standard is not founded on any objective criterion. The
cut-off point of 22,5 mpg®®’ set by the EPA is therefore discriminatory since

its application leads to an incidence of the tax falling overwhelmingly on

European automobiles.

As for the Juxury tax, the European Union claims that the tax as an
disproportionately higher incidence on imported automobiles than on
domestically produced automobiles. The Union affirms that in 1990, over 80%
of the automobiles subject to the tax have been imported. Regarding the
European industry, almost 50% of all automobiles imported from Europe would

have been struck by it.

The Union argues that automobiles above and below $30 000 are "like
products” or, in any case, "competitive products” beneficiating from the non-
discrimination obligation of GATT Article 111:2%°2, The fact that the tax falls
disproportionably on imported automabiles shows the discriminatory effect of
the tax which affords protection to a domestic production of competitive

products. Therefore, the fuxury tax constitutes an infringement of Articles lll:2

= 28 US.C, 4084{a), reprinted in Annox A,

! The European Union notes that for customs purpose, the distinction bervaen “foxury™ and other automobiles is not used; passonger automobiles are
traated equally by the United States customs, ie subject to a 2,5% duty. ’
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and 11 of the GATT.

Assuming that the alleged discriminatory effect that the two U.S. taxes have
on the European automobiles is real, we are face with a difficult problem
regarding the interpretation of Article Ill. The author John H. Jackson has
addressed this particular issue previously, but only to emphasise the delicate
decisions that will have to be made in interpreting the GATT national treatment
obligatioﬁ provision:

One example of a de facto discriminatory regulation would be a
regulation that imposed a higher tax on automaobiles with greater
horse power and speed, when the importing country knew that its
own automobile production tended to concentrate heavily in
automobiles with lesser horse power and speed. Likewise, a less
favourable tax treatment for automobiles priced in excess of a
certain amount of money, say $25,000, in circumstances where
domestic production tended not to produce such higher priced
autos while imports tended to concentrate in them, could be
suspect. Clearly there are some difficult issues in these
circumstances, particularly because governments may have a
legitimate regulatory interest in classifying goods in certain ways,
for example, taxing luxury goods more heavily than daily staples.
Thus, there are some delicate decisions that have to be made in
interpreting the GATT Article 111.2%3

There is de facte discrimination. However, does it constitute an automatic
violation of the GATT national treatment obligation? The central issue rest on
the extend that must be given to the concept of de facto discrimination. We

believe that de facto discrimination can be an indication of a potentially

™ ). H, JACKSON, “World Trade Rules and Environmental Policies: Cangruence or Conflict?®, supra nota 11, 1237,
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violation of the GATT Articie lil, and for this reason, the cause of this

discrimination deserves to be analyzed seriously.

However, the purpose of the national treatment obligation must be taken into
account once a de facto discrimination has been acknowledged. The basic
purpose is to ensure, as emphasized in Article 1i:1, that internal taxes should
not be applied so as to afford protection to domestic production. More
specifically, the purpose of Article lll does not prohibit differentiation of product
for policy purposes unrelated to the protection of domestic production?®
Only when de facto discrimination has the effect of affording protection of

domestic production will there be a violation of the GATT obligation.

Is there, in the present application of the U.S. taxes on automobiles, actual
protection of the U.S. domestic production of automobiles, despite the neutral
appearance of the taxes? The differentiation made by the gas guzz/er tax and
the /uxury tax is not between categories of automobiles of the same fuel
economy, or of the same price range. The discrimination is the resuit of the
distinction between the overall production of a national industry and its foreign

competitors.

™ United Statas - Measurss Affecting Alcoholic and Malt Baverages \Canada v. 1.5.) (1992), supra note 108, para. 5.25, partly reprinted, suuea nole
235.
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Baoth U.S. taxes, the gas guzzler tax and the luxury tax, apply to specific

products of these industries. It is not all products of an industry that are
il

affected, but very specific ones. The reason why one product it subject to the

taxes and an other one is not has nothing to do with the origins of such

products, but with the very particular characteristics of the products.

GATT Article ll1:2, second sentence, refers to the principles of Article lil:1. The
later prohibits regulations applied so as to afford protection of domestic
production. The two U.S. taxes do not violate this principle. Like automobiles
are treated the same, with no regard to their point of origin. The grounds on
which the gas guzzler tax and the luxury tax are applied, respectively the fuel
economies and the sale prices of the automobiles sold in the U.S,, result from
legitimate regulatory purposes. The de facto discrimination that might result
from such a practice does not afford protection to the U.S. domestic production

of automobiles. Accordingly, there is no inconsistency with GATT Article 1l1:2.

B. The CAFE Payment

The CAFE payment is a civil penalty payment, The penalty is imposed upon
automobiles manufacturers who have violated the Section "Improving
Automotive Efficiency" of the Motor Vehicle Information ard Cost Savings Act

85 3 federal statute.

5 Supra note 131, and accompanying text.



78.

The European Union claims that the CAFE payment creates discrimination
between imported and domestic automobiles. Since the CAFEfine is calculated
over the full annual automobile production of a manufacturer, it favours large
integrated, full-line automobile manufacturers and, consequently, works to the
disadvantage of limited-line automobile manufacturers, such as many European
automobile manufacturers. Furthermdre, the Union argues that the separate
calculation required for domestic and foreign fleets may also permit
discrimination. This discrimination between imported products and like

domestic products is contrary to Article Ill:2.

Moreover, the European Union argues that a disproportionate amount of CAFE
fines is paid by foreign manufacturers of automobiles. Therefore, these internal
charges are also contrary to Articles Ill:2 combined with paragraph 1, since

they serve to afford protection to U.S. production of directly competitive or

substitutable products.

A brief description of the CAFE payment highlights the first difficulty facing the
analysis of its inconsistency with GATT Article lll, more particularly paragraphs

1 and 2. Are we faced with "internal taxes or other internal charges of any

kind"?

The CAFE payment is not a tax. It is a civil penalty payment, and from that
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fact, can it falls within the meaning of "internal charges of any kind"? The later
expression is large by definition. Moreover, the scope and purpose of the
GATT national treatment obligation do not justify to give a restricted
interpretation to these words. The CAFE payment, imposed upon
manufacturers who have fail to comply with the applicable standards is, at the
very least a charge: manufacturers are liable to the United States for a civil

penalty equal to the amount calculated®®®,

As for the consistency of the CAFE payment with the first sentence of GATT
Article lll:2, an analysis of the calculation method of the average fuel economy
of each manufacturer is essential. The regulation requires separate calculation
of the average fuel economy of a manufacturer for its domestically and
nondomestically manufactured automobiles, and treats each category as if

manufactured by a separate manufacturer®’,

It is important to note that the
domestic category excludes automobiles which are exported®®®, while the
nondomestic category only inctudes automobhiles which are imported within the

U.S%%. Therefore no regard is given to the overall automobiles’ production

™ The CAFE payment is it an internal regulation required to enforce standards, which, according to . opinion of the Sub-Committee, is permitted under
Article i 8 drafted; Havana Reports, supra note 237, p. 64, para. 49, reprinted in SATT Analytical 1adex, supra note 184, under Article !Ii, p. 2.

#1 15 U.5.C. 2003(b}, regrinted in Annex C.
™ 15 U.5.C. 2003(c), reprinted in Annax C.

B The term “manufecture” means 1o produce or asssmbls in, of (o import into the customs temitory of the United States; 15 U.S,C. 2000(9) and (10),
reprinted in Annex G, ’
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of a manufacturer, but only to the automobiles production aimed at the U.S.

market.

The effect of this requirement is to give a same manufacturer two average fuel
economies: one average fuel economy for all of its automobiles produced in the
U.S. and one for all of the automobiles imported in the U.S. Therefore,
domestically manufactured and nondomestically manufactured automobiles are

not treated equalily.

As a matter of fact, the point of origin of the manufactured automobile is the
primary base for the calculation of the average fuel economy standard of the
manufacturer. Therefore, depending of the internal organisation of a
manufacturer, i.e. U.S. or foreign distribution of its production, a manufacturer
can find itself liable to the U.S. for a CAFE fine. For example, a manufacturer
that imports a large number of low fuel economy automabiles in the U.S. will
be liable to a CAF~= fine without regard to its U.S. domestic production of
automobiles, which can be corresponding to an average fuel economy

exceeding the applicable average fuel economy standard.

Assuming that the CAFE fine will be redistributed among the automobiles to
which the penalty is addressed, it is fair to say that the sale price of these

automobiles will be increased. Therefore, the nondomestic automobiles are not
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treated equally with the domestic ones since, for a given fuel economy, the sale
price of the former must absorb the redistribution of the CAFE fine while the

later must not,

Only once the average fuel economies of the two categories have been
calculated, the distinction between domestically and nondomestically
manufactured automobiles has no relevance to the application .of the CAFE

payment 2°°,

A manufacturer is liable to the civil penalty independently of
the origin of the manufactured automobiles. The distinction between domestic
and nondomestic origins might be of no relevance thereafter, its effect will be,

nevertheless, directly felt since it is at the basis of the calculation of the

average fuel economy of the manufacturer.

However, the central issue rests on the calculation method of the average fuel
economy. The 'average fuel economy’ of a manufacturer is, as its appellation
says, the average of the fuel econcmies of all model types of automobiles of
a manufacturer’s annual production. The calculation method of the average
fuei economy of a manufacturer’s annual production {model year) of passenger

automobiles is conceptualised as follow?*:

* 15 U.5.C. 2001;

(8} “The term “manufacturs™ (sxcapt for purposes of section 502{c) [15 USC @ 2002(cll) means 1o produce or assemble in the
custams territery of the United States, or to import.”

M 16 Y.S.C. 2003a), reprinted in Annex C.
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total number autormobiles manufactured

Avarags
fuel = number of automobilss of number of avtomobiles of
economy modal typs x manufactured + madel type y manutactured + [...]

fuel sconomy of model type x fusl economy of modal type ¥

Where model typs x and modsl typs y represent given modsl type of a manufacturer's annual production. There is no
limit on the number of model typss constituting a manufactursr’s annual preduction {mode! yoar).

The calculation method of the average fuel economy of the manufacturer says
a lot on the discriminatory potential of the CAFE payment. The U.S. regulation
does not apply to any product, imported or domestic, but on the total annual
production of a manufacturer. The penalty is owned when the average fuel
economy of a manufacturer for a particular model year falls below the
applicable average fuel economy standard.

As a matter of fact, it is not the failure of the automobile itself to meet with the
standard that is the cause of the penalty imposed upon the manufacturer, but
the failure of the average fuel economy of the total production of automobiles
of the manufacturer. Therefore, automobiles of similar fuel economies might
not be treated equally, and this discrimination rests on the total annual

production of the manufacturer, not on the characteristics of the automobiles

themselves.

As long as a manufacturer’s annual production comprises a relatively large
number of automobiles with a fuel economy exceeding the applicable average

fuel economy standard, the same manufacturer can produce automobiles with
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fuel economies falling below the applicable standard without being liabie to any
penalty. In fact, the average fuel economy of the manufacturer’'s annual
production exceeds the average fuel economy standard, and therefore, no

violation of the federal statute occurs,

Discrimination results when a manufacturer’s annual production concentrates
on automobiles with fuel economies that fall below the applicable standards.
The product itself, the automobile with a fuel economy falling below the
standard, is not subject to any penalty under the Motor Vehicle Information and
Cost Savings Act *°2, However, the manufacturer is liable to a penalty if the
average fuel economy of its annual production falis below the standard.
Therefore, two manufacturers producing the same number of automobiles with
the same fuel economy falling below the applicable standard will not be subject
to the same penalty depending of the remaining of its annual production. If the
remaining production contributes to make thae average fuel economy of the
manufacturer exceed the standard, no penalty will be due. If, on the contrary,
the remaining production is of the same type, or the total production is limited
to the former automobiles, the manufacturer will be violating the provisions of

the federal statute, and therefore be liable to a penaity.

This description is exactly the situation of the foreign manufacturers by

™ Supra nate 131, and sccompenying text.
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opposition to U.S. manufacturers of automobiles. The later have hardiy been
liable to the CAFE payment while the former have paid more than 250 000
000% of CAFE fines since 1983%°°, The Summary of CAFE Fines Collected
284 i the de facto proof of the discriminatory effect of the CAFE payment on

foreign manufacturers of automabiles.

The domestic or nondomestic origins of the manufactured automobiles have no
relevance as to the jiability of a manufacturer to the CAFE payment. However,
concept of 'average fuel economy’ leads to a discriminatory application of the
penalty. The calculation method of the average fuel economy might be facially
neutral and, therefore, be consistent with the first sentence of GATT Article

11:2, its application has discriminatory effects.

The de facto discrimination felt by the European automobile industry is a
serious indication of a violation of the GATT national treatment obligation. The
question then becomes one of determining if the de facto discrimination created
by the CAFE payment affords protection to the U.S. domestic production of

automobiles.

M Summary of CAFE Fines Collacted, provided by the National Highway Traffic Safety Administration, U.S. Department of Transportation, 18 July 1883,
reprinted in Annex E.

M thid,
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The distinction between the domestic and nondomestic production of a
manufacturer as the basis for the calculation of separate average fuel
economies is, as discussed above, discriminatory. However, the discriminatory
implication of such a requirement is, as we believe, not essential to decide of
the inconsistency of the Motor Vehicle Information and Cost Savings Act 2%

with GATT national treatment obligation.

The CAFEpaymenr does afford protection to the U.S. domestic production of
automopiles. Since all of the CAFE fine will be redistributed among the
automobile production of the liable manufacturer, the sale prices of these
automobiles are likely increased. With no regard to the characteristics of the
automobiles produced, but with the total.production of the manufacturers, the
discriminatory effect of the CAFE payment constitute a clear violation of the
GATT national treatment obligation, more particularly the GATT Article 1li:2,

second sentence.

Similar automobiles, that is to say, automobiles with a same fuel economy, are
not treated the same due to the overall total production of the various
manufacturers. The method of caiculation of the average fuel economy, on

which the liability to a CAFE fine is based, leads to a discriminatory application

M Supra note 131, and sccompanying text,
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of the Motor Vehicle Information and Cost Savings Act 2°® affording

protection to the U.S. domestic production of automobiles.

Having made this finding, it is now necessary to examine whether the CAFE
payment, while contrary to GATT Article lll national treatment obligation, is

justified under the general exceptions of GATT Article XX.

™ b,
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PART Ili. THE CONSISTENCY OF THE U.S TAXES

WITH GATT ARTICLE XX
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5. GATT Article XX - The Generai Exceptions

The GATT "general exceptions” contained in Article XX foresee certain
exceptional cases where the national treatment obligation can be reduced,
under certain circumstances defined in the Article. Indeed, Article XX contains
a very broad list of exceptions?®’ to all GATT obligations?®®, including the
national treatment obligations. It includes measures undertaken:

- to protect public morals;

- to protect human, animal or plant life or health;

- in relation to the importation or exportation of gold or silver;

- to secure compliance with GATT consistent regulations, including those
relating to custom enforcement, import monopolies, protection of
patents, trademarks and copyrights and prevention of deceptive
practices;

- in relation to products of prison labour;

- for the protection of national treasures;

- for the conservation of exhaustible national resources;

- for the carrying out of intergovernmental commodities agreements;

- to restrict export of domestic materials to implement a governmental

™ The extent of the Est of exceptions is the result of the tandency of the drsfiing sessions “ta edd to the lisy of general exceptions in order to maat
the particulsr conditions oxisting in specific countries™; J. H. JACKSON, Word Trade and the Law of GATT, supm note 180, p. 742.

™ The language of Articla XX states, in its graamble, that “nothing in this Agresment shall ..} provent” the enforcamant of measures for the purposes
listed. Thus, sll GATT shligations ara subjact to the exceptions of Article XX; A5id, p. 744,
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price-stabilization plan;

- to ensure the acquisition or distribution of products in short supply.2%®

Article XX, with its list of general exceptions to the obligations of the GATT,
recognizes "the importance of a sovereign nation being able to act to promote
the purposes on this list, even when such action otherwise conflicts with
various obligations relating to international trade"2’°,
These exceptions, however, can be abused and can be a form of
hidden protectionism. The more the international legal system
imposes rules to limit such hidden protectionism, the less freedom

there is for national or local governmental units to pursue even
their legitimate domestic policies.?”

A. The Environmental Exceptions

The general exceptions applicable to environmental issues are found in
paragraphs (b} and (g} of Article XX. In recognition of the contracting parties
interest in promoting policies other that trade liberalization, Article XX provides

exceptions to the basic GATT disciplines.

3 GATT, supra note 1, Art. XX, as amended by Profocol Amending the Preambia and Parts If and fif of the Ganaral Agroement on Tanitfs and Trads, suprs
note 20.

M 3 H. JACKSON, The Word Trading System: Law and Policy of International Economic Relations, sugra note 182, p. 208,

¥ 3 W JACKSON and W, J, DAVEY, supre note 183, p. 465,
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Article XX*"?
General Exceptions
Subject to the requirement that such measures are not applied in
a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade,

nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

[...]

{b) necessary to protect human, animal or plant life or
health;

[...]
(@) relating to the conservation of exhaustible natural
resources if such measures are made effective in

conjunction with restrictions on domestic production
or consumption;

The two general exceptions that apply to environmental protection regulations
may, at first sight, afford contracting party considerable freedom to regulate for
environmental ends. However, they will not permit all environmental protection

measures, as the preamble establishes strict requirements.

The preamble preceding the list of exceptions sets two principles which must

3 GATT, supra note 1, Art. XX, ox smended by Protacol Amending the Praambie and Parts If and Ilf of the Ganeral Agreament on Tanffs and Trade, supra
nots 20. Only one amendment has hean mads to Article XX sinca the originel 1847 Session of the GATT. The 1855 GATT Reviaw Session did nat bring
the text of the GATT in conformity with the corresponding erticles of tha ITG Charter, such as amended af the Havana Conference. For the most pert,
the diffarences batwasn GATT and tha ITO Chartar ara not substantiat . H. JACKSON. Warit Trade and tha iaw nf GATT. tunra nota 180. 0. T42.
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be respected in order to invoke an exception?”®, This clause was added as
an attempt to prevent abuse of the general exceptions?’*, essentially the use

of the latter to justify practices which have as their secret goal preventing

import competition?’®,

in effect, the preamble contains a "softer"?’® form of both the most-
favoured-nation obligation?’’ and the national treatment obligation?’®,
They allow departure from the strict language of Article § (MFN)
and Article ill {national treatment) to the extent necessary to
pursue the goals listed in Article XX, but not to the extent of non-

MFN discrimination or protection of domestic production, if neither
is not necessary to pursue those listed goals.?™®

Therefore, in order to give effect to the provision, and "for the purposes of

Article XX, a certain degree of discrimination is acceptable, on condition that

M E, McBOVERN, Intamationsl Trade Regulation; GATT, the Unitad Statss and the European Community, suprs note 207, p. 380,

T4 This addition wes proposed by the United Kingdom ot the 1848 London Conference to help guard against the danger of ebuza of the general exceptions,
despite the rocagnition that the practical protection agsinst mituse of these axceptions dapanded on the utiization of the clauses on nullitication end

impsikment of GATT Articles XXl and XXl J. M, JACKSON, Werld Trads and tha Law of GATT, supre nots 120, p. 741-742 {on the svolution of the
‘Ganeral Excaptions’).

), H. JACKSON, The Workd Trading Systam: Law and Folicy of Intarmationsl Economiz Relations, supre note 182, p. 207.
™ Jhd,

T The MFN clause of Artich | prohibits discrimination batween goods fram the ditferent sxporting countries of the GATT, whereas tho Articla XX preamble
prohibits “asbitrary or unjustifisble discrimination between countries whera the same conditions preved™,

7% The nationak treatment clavse of Articls Il probibits discrimination against imported goods, AN import restrictions favour domesticatly produced goads
to soms axtent, but the preamble of Article XX requires thet the restrictive messurcs implemented undsr the exceplions of that srticls aveid being "s
disguised restriction on international trade™; J. H. JACKSON, Workd Trads and the Law of GATT, supra note 1940, p. 743, note 2.

™ 5. H, JACKSON, The Workd Trading System: Law and Policy of Intetnations! Economic Relstions, supra note 182, p. 207.
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this discrimination is not arbitrary or unjustifiable"®®®. Accordingly, the
degree of discrimination acceptable is the principal interpretative problem of
Article XX, The language of the preamble is so nebulous that it is difficult to

281

ascertain exactly what it means Hopefully, a series of recent panel

reports have included an interpretation of this clause??,

B. The Interpretation of Article XX*%°

Article XX has been criticized because of its nebulous language. It leaves place
for a number of interpfetive problems, and some of them are central to the
conflict between environmental protection and trade liberalization®®,

"Whether the language covers environmental measures is, at best,

™ ). KLABBERS, supm nots 126, 80,
™). H, JACKSON, Word Trade and the Law of GATT, supra note 180, p. 744,

™M United States - Maasures Affecting Alcohokic and Mait Baveragas (Canada v. U.S.) (199), supra nate 188; Thadand - Rastrictions on Importation of and
Internal Taxss on Cigarettss (1S, v. Thadanch (1980}, GATT Doc. DSNOR, B.L.S.D. 37§/200; £EC - Aagulation on Imports of Parts and Components Wiapan
v. EECY {1980), GATT Doc. L{8867, B.A.S.D. 37S1132; United Statas - Section 337 of the Tarff Act of 1930 (EEC v. U.5.} 1980), GATT Doc. LIB438,
B..8.0, 38S/:45; Japan - Rastrictions en lmports of Certain Agriculture! Froducts \U.S. v. Japani (1888), GATT Doc. L8253, B..S.0. 358/183; Canada -

Maasures Affacting Exports of Unprocessad Harring and Salmon \U.S. v. Canada) (1988), GATT Doc. 1/8269, B.\.S.D. 355(88; Panel o import, Distribution
and Sake of Certain Alcohoic Dninks by Canadisn Provincisl Marketing Agencies (FEC v, Canada) (1988), supra note 199; Canade - Administration of the
Forosgn Irvastment Review Act{U.S. v. Canada) (1884), GATT Doc. 1554, B..8.0, 30S148; United Statas Imports of Cartain Automotive Spring Assemblies
{Canads v. U.5) (1983), GATT Dee, U333, B..S.D. 30S1107; Unitad States - Prohibition of Imperts of Tuna and Tuna Froducts from Canads (Caneda
., v U.8)(1882), GATT Doc. LS10A, B.LS.D. 208/81.

™ For a survay of the disputes involving Articie XX of the GATT, ses J, KLABBERS, supra note 125, 88-88. For the conclusions 10 be drawn from the
intecpratation of Article XX of the GATT, ses i, 89.93; sae also Stave CHARNOVITZ, “Exploring the Environmentai Excepticns in GATT Article XX,
(1001) 26:6 Journal of Workd Trade 37, 4154, For a survey [imited to the disputes involving paragraphs {b] or {g) only, ses E.U. PETERSMANN,

"Intecnational Trads Law and International Envirenmental Law: Prevention and Settlement of International Environmeanta) Disputes in GATT", sugra note 2,
56-52,

™ ), H. JACKSON, “World Trade Rules and Envirenmantal Policies; Congrusnce or Confiict?, supes note 11, 1240,
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unclear."?®® The word ‘environment’ is non-existent from the letter of Article

XX and environmental protection, most probably, not an issue at the drafting

sessions of 194728,

()  The Drafting History of Article XX

As a matter of fact, some authors consider that environmental protection was
not a public issue in 1947 and that Article XX was not intended for that
purpose®’. it is, therefore, difficult to interpret the GATT provisions as
justifying restrictions to trade in support of environmental policies?®®. "While
some environmentai regulations may be forced into some Article XX
exceptions, these exceptions cannot cover all legitimate efforts at

environmental protection."?®®  Thus, amending the GATT become the

solution to its deficiency in the area of environmental protection?®°,

5 Elis PATTERSON, "GATT and the Environment: Rules Changes to Minimize Adverse Trade and Envirenments! Effects™, (1882) 26:3 Journal of World
Trade 99, 107. This auther is of the opinion that Articls XX cestainly does not cover the full rangs of policies simed et environmental protection. For
that reason, Article XX should be amended to include measures ralating to tha grotection of the enviconmant, both the contracting party's and that of the
world at large.

™ The taxt of the General Agrasment doas not specifically refer to the environment “since at tha time of the drafting of GATT, environmental protection
was not accorded the political priority it currently holds in meny countries™; E.-U. PETERSMANN, “Intarnational Trads Lew and Internstionsl Environmantal
Law: Prevention and Settlement of Internations! Enviranmental Disputes in GATT™, suors note 2, 53, Specific referances 1o the environment first entorad
the GATT family with tha conclusion of the Tokyo Round of Multilatersl Trade Negotiations in 1979; Srandards Code, supra note 116, prasmble snd art,
2.2; Subsidies Coda, supra nota 118, at. 10:1(0.

¥ ¢, A CHERRY, suga note 121, 1083; E. PATTERSON, supra nots 285, 107; Matthsw Hunter HURLOCK, “The GATT, U.S. Law and the Enviranment:
4 Proposs! to Amend the GATT in Light of the Tuns/Dalphin Dacision”, (1802) 82 Columbiz Law Aeview 2098, 2181; Staven SHRYBMAN, “Intarnational
Trade and the Enviconment: An Environmeantal Assessment of the Genaral Agreement on Tariifs and Trade”, (1880} 20:1 Fhe Ecologist 30, 33.

™ M. H. HURLOCK, supra note 287, 2181; S. SHRYBMAN, supre note 287, 32,

™ . A CHERRY, sugrs note 121, 1083,

Dy te tha fact that environmenta) concerns played virtuslly na role in constructing the GATT regime in 1847, vaticus smendmenta to the current GATT
rules are proposed to conciliate snvironmental protaction with irede liberslization, and respond to the present worldwide environmental conditions. See,
notably, amendments proposed by C. A. CHERRY, supra note 121, 1083; E. PATTERSON, supre nota 285, 88; M. H. KURLDCK, suprs note 287, 2145.
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[...] the legislative history of this provision [GATT Article XX({b)]
makes it clear that it was intended to protect "quarantine and
other sanitary regulations”. Further, it is a fundamental tenet of
legal interpretation that the meaning and application of an
agreement be determined by the intent of parties at the time that
it was concluded or amended. Environmental protection was
simply not a public issue in 1947, when Article XX(b} was
drafted, and no effort has been made since then to arnend the
Agreement to reflect contemporary priorities. It is simply not
plausible to suggest that environmental protection be left to a 40-
year-old GATT provision that was never intended, nor used, for
that purpose.?’

Others are of the opinion that the drafting history of Article XX offers a
different interpretation of what the GATT says about the environment®®2,
The examination of the historical background of Article XX suggests that the
provision intended to cover environmental as wel! as sanitary measures.

A review of the history of Article XX demonstrates that it was

designed to encompass environmental measures. There may be

few issues that do not fit the Article XX framework - the

preservation of scenic vistas perhaps. But just about everything

else relates squarely either to the life or health of living organisms

or to the conservation of truly exhaustible resources like clean air,
fossil fuels, and stratospheric ozoneg?®

However, whether the general exceptions include environmental policy

measures goes beyond the strict interpretation of the original drafters intention.

™ 5, SHRYEMAN, supra note 287, 33,

LN -OUNOFF. supre note 12, 1418-1417; S. CHARNOVITZ, "Exploring the Enviconmental Exceptions in GATT Article XX*, supra note 283, 55, For
s discussion on the drafting history of GAYT Article XX, sae S. CHARNOVITZ, /6., 38-47; Belina ANDERSON, “Unilateral Trade Measures end Environmental
Psotaction Policy”, (1883) 6B Temple Law Aeview 751, 758.783; sea also GATT Anafytical Indax, supra note 154, under Article XX,

™ 5. CHARNOVITZ, “Exploring the Environmental Exceptions'in GATT Article XX*, supre note 283, 55.
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The drafting history is only a "supplementary m=an of interpretation?**. The

applicability of the general exceptions to measures relating to the environment
must be inferred from the letter of the General Agreement itself and its

objectives.

A special mention must be made of panel’s frequent recourse to
the drafting history of the General Agreement, which means, in
fact, the drafting history of the Havana Charter. At first sight,
this method might seem to provide convincing arguments by
referring governments to their own intentions. In fact, however,
the excessive use of these materials is out of place and even
counterproductive for several reasons. First, it prompts the panels
to shifts their attention from the anailysis of substantive problems
and from the consideration of GATT's objectives to textual
research of a purely semantic character. Second, arguments
based on textual history tend to foster a retrospective
interpretation of an Agreement which, in the wake of the Havana
Charter, was meant to be a forward-looking instrument aimed at
creating a basis for the solution of the trade problems of the
future, not at perpetuating past ideas about international trade.
Third, attention must be drawn to the fact that only a small
number of GATT’s membership were involved in drafting the
Havana Charter. The newer members of GATT have accepted the
General Agreement at face-value but they cannot be engaged a
posteriori in the meandering of preparatory work in which they
had no part. Thus, paneis would be well advised to turn away
from the drafting history of the General Agreement, to look ahead
to the "objectives” of the GATT as mentioned in Article XXIIl:1,
which is only another way of saying the "objective and purpose”
of the General Agreement according to the language of the Vienna
Convention on the Law of Treaties.?®

It is also in John H. Jackson’s view that one cannot rely too heavily on the

. ™ fonna Convantivn on the Law of Treaties, supre nota 118, art. 32,

P, PESCATORE, "Orafting snd Anelyzing Decisions on Dispute Settfement®, supsa note 108, p. 22 {Part Twol.
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original drafting history when interpreting the GATT:
Under typical international law, elaborated by the Vienna
Convention on the Law of Treaties, preparatory work history is an
ancillary means of interpreting treaties. In the context of

interpreting the GATT, we have more than forty years of practice
since the origin of GATT [...]. [Footnotes omitted]**

Accordingly, in the light of the general rules of treaty interpretation®®’,
attention must also be given to the "context” of the provision, the subsequent
treaty practice and "any relevant ruies of international law applicable in

relations between the parties"?%.

(iiy  Article XX in the Light of GATT Panel Reports

Controversy over the applicability of Article XX started only after thirty-five
years of GATT enforcement®®. The first dispute involving Article XX took
place in 1982%, Since, many disputes have arisen over the scope of the

GATT general exceptions. By the end of 1993, the GATT Council had adopted

™ 1 H. JACKSON, "World Trade Rules and Envikonmental Palicies: Congruence or Conflict?”, supra note 11, 12411242,

1 Vianna Convention on the Law of Treatias, supra note 119, art. 31,

™ E.\. PETERSMANN, “International Trade Law and International Envikonmental Law: Pravention snd Sattlament of International Enviconmental Disputes
in GATT®, supra note 2, 70. This suthor is of the opinion that if these principles of treaty interpretation are taken into account, differentiated criteria for
the interpretation of Articla XX{b) and {g} mey bs obtained:

"Article XX could thus ba construed to justify not only product-related but alse productionTalated measures if they are nacessary

1o protect, [..] in the injured country or 1o achieve internationally agreed envronmental goals.”;
i, 71,

™ Batore 1882, no GATT penel had ever baen sstablished to examine Article XX. Article XX was mentioned in only one case end the metter was not
pursund: Uruguayan Recourse to Articia XX (Uruguay v. Austriz et al} (1982), suprs note 119. I that case, some raspondents tried to justitied their
activities by invoking parsgraph (bl of Article XX. However, Uruguay “did not wish to question the canformity with the provisians of the General Agreemant
of the measures maintained by” the respondents concerned; iid., 111; J. KLABBERS, supr2 note 125, 63-84.

™ United Statas - Prolibétion of Imports of Tuna and Tuna Products from Cansda (Canads v, U.S) 11982), supre note 282
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10 pane! reports on Article XX**'. However, only three panel reports®®?
have concerned either paragraphs (b) or {g), whereas the others have dealt with
paragraph {d) of Article XX. While the former paragraphs are said to be the
environmental provisions of the GATT, the latter’®®, deals with measures

necessary to secure compliance with GATT-consistent laws.

Consequently, the analysis of the environmental provisions of the GATT,
paragraphs (b) and (g) of Article XX, is tributary of the ‘jurisprudence’ of
paragraph {d). As a matter of fact, these paragraphs are construed by the
same preamble. Moreover, the "necessary" requirement mentioned in
paragraph (d) of Article XX is also found in paragraph (b} of the same Article,
and was interpreted as having the same meaning in both paragraphs:

The Pane! could see no reason why under Article XX the meaning

of the term "necessary"” under paragraph (d) should not be the

same as in paragraph {b). In both paragraphs the same term was

used and the same objective intended: to allow contracting parties

to impose trade restrictive measures inconsistent with the General
Agreement too pursue overriding public policy goals to the extent

M For g st of the 10 panel reporis on Article XX, sea supra note 282
"All cases involved aileged violations of either Articla lll or Article IX {or both} of the General Agresmaent. [..] Article XX has also
besn invoka 1o justify alleged violations of Article | (MFN treatment], Article X (publication and edministration of trade regulations),
Article XIll {non-discriminatory administration of quentitative restrictions} and Article XVIt (Stats trading enterprises).”;

J, KLABBERS, supra nots 125, 66-87.

2 Ona case dealt with paragraph {bl: Thadand - Restrictions on Importation of and Intatnal Taxes on Cigarettas \ULS, v. Thailand) (1880, supra note 262.
Twa cases dealt with peragraph (g Canade - Moasures Affacting Exports of Unprocessed Herring and Salmon (U.S. v. Canads) {1888), supra nots 28Z;
United States - Prohibition of lmports of Tuna and Tuna Products from Canads {Canads v. U.5.) (1892), supre nots 282,

™ GATT, supra note 1, Art. XX, as amended by Protecol Amending tha Proamble and Parts if and Ii} of the General Agresment ont Tanlfls and Ttade, supra
note 20. Parapraph {d} of Article XX provides:
{d} "necessary to secura compliance with laws or regulations which are not inconsittent with the provisions of this
Agreament, including those relating to customs enforcement, the enforcemant of monagalies operated under paragraph

4 of Article Il and Articla XVII, the protection of patents, trade marks and copyrights, and Lhe prevention of decaptive
praclices;”
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that such inconsistencies were unavoidable,3®*

GATT panels have, generally speaking, strictly enforced the conditions imposed
in Article XX%%  Accordingly, the burden to demonstrate that the
requirements of Article XX are satisfied has been placed on the contracting
party invoking a general exception®®,

The Panel also noted the practice of the CONTRACTING PARTIES

of interpreting these Article XX exceptions narrowly, placing the
burden aon the party invoking an exception to justify its use.%%’

The opening paragraph of Article XX requires governments that avail
themselves of its general exceptions to take measures in such a way as to
minimize the impacts of "arbitrary or unjustifiable discrimination" or of a

"disguised restriction on international trade™ %, These requirements have led

™ Thailand - Rastrctions on Importation of and Internal Taxes on Cigarsttes (U.S. v. Thadand) (1880), supra note 282, para, 74.

(., THOMAS and G. A TEREPOSKY, supra note 203, 28: "Since Article XX is an exception to the obligations of the Genersl Agresment, it has baen
naowly construad by GATT pansls.”; C. A. CHERAY, sugrs note 121, 1067: "Exceptions under Article XX have been interprated very namowly by GATT
dispute reselution panels |..]"; J. KLARBERS, supra note 125, BB: *[.] there scems to be a large consensus that Article XX calls for a restrictive
interpratation,”; SCHOENBAUM, Thomas J., “Free International Trade and Protection of the Environment: Ireconcilable Gonflict?”, (1992} 88 American
Journal of International Law 700, 711:

“In GATT panel dacisions, Articla XX has bean interpreted as a fimited and conditional exception, and a heavy burden of proof

must ba carried by the party invoXing its provisions. In particular, the environmantal exceptions, subsections (b) and (g}, have heen

stricily and nerrowly intecprated.”

™). KLABBERS, supra nots 125, 89; Robert HOUSMAN and Ourwsod ZAELKE, “Trads, Environment, and Sustainable Development: A Primes”, {1882)
15 Hastings Intarnational and Comparative Law Review 535, 5a0; E. McGOVERN, /nternational Trads Regulstion: GATT, the United States and the Furopean
Community, sypra note 207, p, 400, GATT precedsnts support this burden of justification, notably, Unitad States - Massures Affecting Alcoholic and Malt
Bavsrages (Canada v. U.5.) {1882), sugra note 198, para, 5.41; Unitad States - Section 337 of the Tanff Act of 1830 \FEC v, U/.5.) {1989), supre note
282, para. 5.27; Canads - Administiation of the Foreign Invastment Review Act (LS. v. Canada) (1884), supra note 282, 164, para. 5.20.

X Unitod States - Maasures Affecting Alcoholic and Malt Beveragas (Canade v. U.5)) (1882), supra note 198, pera. 5.41.

* In intecprating this roquirament, the stress has been placed on “disguised™, not on “reswiction”. Accordingly, trade measures publicly announced as
such were found not to constituts & disguised restriction on intetnational trade; United States - Prokilition of imports of Tuna and Tuna Froducts from
Canade (Canads v, U.5.) (1982), supra note 282, pera. 4.8. Moreover, it is not the measure itsalf that neads to be sxamined, but its application. Therafors,
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to an interpretation of Articie XX which requires nations to use the least trade-
restrictive measures reasonably available to it*®.  Accordingly, these
measures would be justified under Article XX "only if there were no alternative

measure consistent with the General Agreement, or less inconsistent with

ituam

The "necessary” requirement of paragraph (b) of Article XX was strictly
construed®''. As a matter of fact, tributary of the preamble, a party cannot
justify a measure as "necessary” unless proof is made that the measure used
is the least trade-distorting alternative available.

[...] a contracting party cannot justify a measure inconsistent with
another GATT provision as "necessary” in terms of Article XX(d)
if an alternative measure which it could reasonably be expected
to employ and which i8 not inconsistent with other GATT
provisions is available to it. By the same token, in cases where a
measure consistent with other GATT provisions is not reasonably
available, a contracting party is bound to use, among the
measures reasonably available to it, that which entails the least

an axclusion order published in the Federal Register was found net 1o constitute disguised restriction; United States imports of Cartain Automotiva Sprng
Assembiias (Canada v. [1.8.) (1883}, supra note 282, pera. 56.

“[..J in practica the stress has been laid on disguised rather than on restriction. Aftheugh logic may dictate 1hat it is restriction

that needs to be emphasized, still ona cannot overlook the fact that the present interpretation, however unfortunate, seams to

have becama part of the scqu's organisatoire of the General Agreement.”;
J. KLABBERS, supre note 125, 8384,

™ Thailend - Restrictions on Impartation af and Intarnal Tazes on Cigarattes (U.S. v. Thalland) 11880), supra note 282, pera, 75; United Stafes - Saction
337 of tha Tariff Act of 1530 (EEC v. U.S) (1888), supra note 282, pars. 5.28; J. H. JACKSON, “World Trada Rules snd Enviconmantal Policies:
Congruance or Conflict?", supra note 11, 1240,

™ Thafand - Restrctions on Impartation of and Intanel Taxes on Cigsrattes (LS. v. Thadand) (1880), supre nate 282, para. 75,

M Unitad States - Measures Affecting Alcoholic and Malt Baverages (Capads v, U.5) (1882), suprs note 108; EEC - Reguletion on Imports of Parts and
Componants Wapan v. EEC) (1880), supra note 282; United States - Section 337 of the Tariff Act of 1930 (FEC v. 1,5 (1988}, supra note 282; Japan -
Rastrictions on Imports of Cartsin Agricuftural Products (LS. v, Japan) (1888), supra note 282; Canads - Administration of the Foroign Investment Review
Act (1.5, v, Canada} {1984}, supra note 282
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degree of inconsistency with other GATT provisions.*'?

In the same way as the necessary requirement of paragraph (b), the exception
for conservation of exhaustible resources of paragraph (g) was narrowly

interpreted'?.

The terms "relating to" found at the beginning of paragraph
(g), instead of the term "necessary” as itis the case for paragraph (b}, suggests
that a wider range of measures are covered by the Article XX(g) exception®'*.
However, the preamble of Article XX indicates that the purpose of Article XX(g)
was "merely to ensure that the commitments under the General Agreement do
not hinder the pursuit of policies aimed at the conservation of exhaustible
natural resources"®'®, Therefore, it was concluded that for this exception to
be applicable, a trade measure had to be "primarily aimed at" the conservation
of an exhaustible resource®'.

The Panel concluded for these reasons that, while a trade measure

did not have to be necessary or essential to the conservation of

an exhaustible natural resource, it had to be primarily aimed at the

conservation of an exhaustible natural resource to be corisidered

as "relating to" conservation with the meaning of Article XX{g).

The Panel, similarly, considered that the terms "in conjunction

with" in Article XX(g) had to be interpreted in a way that ensures
that the scope of possible actions under that provision

M United States - Section 337 of the Tarff Act of 1830 (EEC v. U.S) (1888), suprs note 282, pzra, 5.26.

M canada - Measures Affacting Exports of Unprocessad Herring and Salmon (U.S. v. Canada) (1088}, supra note 282; United States - Frohibition of Imports
of Tuna and Tuna Products from Canads \Canada v. U5} {1662), supra note 282,

M ranads - Measurss Affscting Exports of Unprocessed Horming and Salmon \ULS, v, Canade} {1888), supra note 282, pera, 4.8,
n IM

m Iivd.
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corresponds to the purpose for which it was included in the
General Agreement. A trade measure could therefore in the view
of the Panel only be considered to be made effective "in
conjunction with" production restrictions if it was primarily aimed
at rendering effective these restrictions.?"’

C. The Extra Jurisdictional Applicability of GATT Article XX
At present, the issue of the extra jurisdictional applicability of GATT Article XX
remains unsettled. This issue deals with the interpretation of Article XX. Does
the text of the GATT provision lead to a jurisdictional interpretation of the
anplicability of Article XX, or to an extra jurisdictional interpretation of its
applicability?
When GATT Article XX provides an exception for measures
necessary to protect human, animal or plant life or health, shouid
it be interpreted to mean only the life or health of humans within
the importing country, or extend to the life or health of humans
throughout the worid? This interpretative problem is intimately
related to the process-product characteristic difficulty. As far as
this author can determine, Article XX has not been interpreted to
allow a government to impose regulations to protect life or health

of humans, animals, or plants that exist outside of the
government’s own territorial borders.3'®

The language of Article XX does not expressly limit the applicability of the
general exceptions to the jurisdiction of the contracting party. Therefore, the

issue remains open to interpretation. However, "most commentators have

M Capads - Measures Affscting Exports of Unprocessed Harming and Saimon (LS. v. Canads) (1988), supra note 282, pere. 4.8,

), H. JACKSON, “World Trade Rules and Environmental Poficles: Congruence or Conffict?”™, supre note 1%, 12401241,
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leaned toward the view that Article XX is limited to domestic life or
health"*'?,
Although the language [of Article XX] is not explicitly restricted to
health and safety of the importing country, it can be argued that
that is what Article XX means. It allows exceptions from GATT
obligations, which in general apply to "like product”, implying a
focus on the product itself, and not on the production process
(unless that process affects the product). It might be possible to
argue the contrary, but i am not aware of any such arguments

which have been made in GATT, although the issue has
apparently not been squarely posed. [Footnotes omitted}®%°

In 1991, the unadopted Tuna/Dolphin Panel Report %' specifically addressed
this issue and rejected an extra jurisdictional application of Article XX. In its
analysis of Article XX(b}, the Panel noted that extra jurisdictional applicability
is not expressly excluded by the text of the provision. Therefore, the Panel
proceeded to the interpretation of the provision in the light of the drafting
history and purpose of Article XX(b) as well as the consequences that an extra
jurisdictional interpretation would have on the operation of the General

Agreement as a whole3?2,

T 5, CHARNOVITZ, “Exploring the Environments! Exceptions in GATT Article XX*, supra note 283, 52. For example, see J. H. JACKSON, The Word
Trading Systam: Law and Policy of Intemational Economic Relations, suprs nota 192, p. 208; J, Owen SAUNDERS, "Legal Aspacts of Trade and Sustainable
Devalopment™, in J, Owen SAUNDERS (ed.), 7he Leyal Challange of Sustainable Develogment, Calgary, Canadian Institute of Resources Law, 1880, p, 375,

) H. JACKSON, The World Trading System: Law and Policy of Internationsl Economic Relations, supra note 182, p, 208,
B Supra note 4. See the Introduction, abave, for a brief discussion of the facts and developments of this panel repert.

= United States - Restrictions on Imports of Tuns (Mexico v. U.S), supra note 4, pars, 5.26,
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As for the drafting history, the panel is of the opinion that it indicates "that the
concerns of the drafters of Article XX(b} focused on the use of sanitary
measures to safeguard life and health of humans, animals or plant within the
jurisdiction of the importing country”®*?®, Considering that the purpose of the
Article XX exceptions is to allow contracting parties to impose GATT
inconsistent measures to pursue overriding public policy goals to the extend
that these inconsistencies were unavoidable, the Pane! concluded:
[...] if the broad interpretation of Article XX(b) suggested by the
United States were accepted, each contracting party could
unilaterally determine the life and health protection policies from
which other contracting parties could not deviate without
jeopardizing their rights under the General Agreement. The
General Agreement would then no longer constitute a multilateral
framework for trade among all contracting parties but would
provide legal security only in respect of trade between a limited

number of contracting parties with identical internal
regulations.3?*

The Tuna/Dolphin Panel Report praceeded also to the determination of the extra
jurisdictional application of Article XX(g}. The panel considered the
interpretation previously given to Article XX{(g}*®*® and itsr purpose, and
concluded: "The considerations that led the Panel to reject an extrajurisdictional

application of Article XX(b) therefore apply also to Article XX(g)."?*®

3 fbid, pars. 5.26,
T fbid., pars. 5.27.
T Capada - Measures Affacting Exports of Unprocessed Herning and Salmon (.S, v. Caneds) (1998}, supra note 282, para. 4.8,

2 Unitsd States - Restrictions on Imports of Tuna Watico v. U.S), supra note 4, para, 5.32.
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The decisive argument of the Tuna/Dolphin Panel Report was the "functional
concern over the effectiveness of the GATT"*? tinted by the fear of "eco-
imperialism"328,

Any other conclusion reached by the GATT [Tuna/Dolphin] Panel
would allow certain countries to dictate to others what standards

must exist, and this would clearly be an invasion of a country’s
sovereignty. [Footnotes omitted]?®

The Tuna/Dolphin Panel Report was never adopted by the GATT Council, and
therefore, has no legal value. However, the panel report was very much
publicized, and from the large number of comments that it induced, the
Tuna/Dolphin Panel Report reasoning deserves full consideration.
Moreover, the conclusions of the panel are consistent with
academic opinion. {...] Finally, it should be noted that not one of

the eleven countries making representations to the GATT Panel
sided with the U.S. arguments. [Footnotes omitted]**°

The future only knows to what extend this Panel Report will influence
subsequent GATT panels and, consequently, become part of GATT practice.

Thus, the issue of extrajuridictional effect remains unsettied. Itis
submitted, however, that the Panel’s decision was in accordance

1 g.U, PETERSMANN, "International Trade Law and International Environmental Law: Pravention and Settlemant of lntacnational Enviranmental Disputes
in GATT", supra note 2, 69,

34w the concern that powarful and waalthy countries will impose their views ragarding environmental or other social or welfars standards on other

parts of the worid, evan where such views may not be entiely appropriate.”; J, H. JACKSON, "World Trade Rules and Environmanial Policies: Congruance
or Conflict?, supra note 11, 1241,

T, L. McDORMAY, supra note 11, 476,

2 1., 474,
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with existing interpretations of the General Agreement and were
the issue to arise again, a subsequent panel would most likely
arrive at the same result.**'

B . THOMAS and G. A TEREPOSKY, supra note 201, 30-31.
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6. Findings - The Justification Under Article XX

The CAFE payment is contrary to the national treatment obligation of Article
111’32, Nevertheless, the GATT obligation can be reduced if the CAFE
payment qualifies under the general exceptions of Article XX, Accordingly, the
inconsistent measure will be justified under the General Agreement and,

therefore, no infringement of the latter will exist.

A.  The Burden of the United States

In order to have the CAFE payment justified under the General Agreement, tﬁe
United States will have to prove that the measure undertaken falls within one
of the exceptions of Article XX. This burden of proof is heavy as Article XX
carries a "softer"®*® form of both the most-favoured-nation obligation and the

national treatment obligation in order to prevent hidden protectionism.

Amoﬁg the various exceptions of Article XX, the United States are most likely
to claim that the CAFE payment is justified under the ’environmental’
exceptions of Article XX, i.e. either paragraph {b) or {g), arguing that the CAFE
payment is primarily aimed at environmental concerns. The following analysis

will therefore examine whether Article XX(b) or Article XX(g) could justify the

%2 Sen Chapter 4 - B, ahov.

™ J. H. JACKSON, The Word Trading System: Law and Folicy of lnternational Economic Relations, suprs nota 192, p, 207.
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CAFE payment.
Article XX33¢
General Exceptions
Subject to the requirement that such measures are not applied in
a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade,

nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

(b} necessary to protect human, animal or plant life or
health;

(g}  relating to the conservation of exhaustible natural
resources if such measures are made effective in
conjunction with restrictions on domestic production
or consumption;

Article XX, with its general exceptions to the obligations of the GATT,
recognizes the importance of a contracting party’s sovereignty to pursue
legitimate domestic environmental policies. However, justification under the
environmental exceptions is conditional upon the demonstration that the

measure in question is a bona fide environmental measure and not a disguised

B4 GATY, supra note 1, Art. XX, as amended by Frotocol Amending the Praamble and Parts /f and Iif of the Ganeral Agroement on Tarilfs and Trade, supra
note 20. :
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trade measure®®®, Drawing this distinction is not an easy task. Accordingly,
the United States bear the burden of proving that the CAFE payment.
1) was justified and not arbitrarily applied; and 2) was proportional

in scope (i.e., "necessary") to the concern giving rise to the action
so as to meet the objectives of the exceptions,®®

B. The CAFE payment and Article XX(b)
Article XX{b) allows departure from the general national treatment GATT
obligation upon the demonstration that the inconsistent measure is "necessary

to protect human [...] life or health”.

Under the General Agreement, the desirability of the objectives per se is not‘
relevant®®’. Nevertheless, a first determination has to be made on whether
the purpose of the inconsistent measure falls within the public policy area of
Article XX(b). For example, in fhe only official report on Article XX(b)3%®, the
Panel did not consider whether a reduction in smoking was desirable, but
accepted that smoking was hazardous to human health.

In agreement with the parties to the dispute and the expert from

the WHO, the Panel accepted that smoking constituted a serious
risk to hurman health and that consequently measures designed to

BT, L McBORMAN, supre nota 11, 478480,
R HOUSMAN and D. ZAELKE, supra nete 308, 548.

' pritts SORSA, "The Genoral Agresmant on Tariffs and Trade {GATT)", in John KIRTON and Sarah RICHARDSON (eds), 7rade, Eavironment &
Competitivanass, Ottewa, Nationa! Round Table on the Enviconment and the Economy, 1882, p. 162

N Thedand - Rastrictions on /mportation of and intemal Taxss on Cigaraties (U.5. v. Thaiand) {1990), supre nota 262
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reduce the consumption of cigarettes fell within the scope of
Article XX(b).**®

The United States argumentation will insist on the purpose behind the
implementation of the fuel economy standards and the penalty attached to their
violation: the improvement of automobiles’ fuel efficiency and the conservation
of petroleum®*®, Without questioning the desirability of the CAFE payment
as a measure designed to improve automobiles fuel efficiency and petroleum
conservation, a judgement has to be made on whether the objectives of the

CAFE payment relate to the protection of human life or health.

Given the importance that environmental protection holds within the World
Community and the fact that, one way or an other, environmental issues are
related to the survival of the human race on the iong run, it is possible to argue
that the improvement of fuel efficiency is indirectly related to the protection of
life or health, However, given the express exception for the conservation of
exhaustible natural resources provided under Article XX{g), to fit within the
scope of paragraph {b) a measure designed primarily at energy conservation

would result in repudiating the context of the provision.

B [bid,, para. 73,

3 gea Chapter 2, above, for a brief discussion of the purposes of the LS. taxes on automobiles, Ses akto supra note 131,
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Even if the scope of Article XX(b) were interpreted to included measure
designed primarily at fuel efficiency improvement, the CAFE payment would not
meet the necessary requirement set out in that provision. The corporate
average fuel economy standards enforced under the CAFE payment are not the
least trade-distorting alternative available. As a matter of fact, to argue that
standards enforcing fuel efficiency serve to the protaction of life or health - as
fuel consumption is a source of air polfution - is one thing. To argue that these
standards - as enforced under the CAFE payment - are the least trade-restrictive

measures reasonably available is another thing.

The fuel efficiency objective could be met with measures consistent, or less
inconsistent, with the General Agreement. The first example that comes to
mind is the gas guzzler tax **', which is primarily aimed at the same concerns
and was found to be in consistency with Article I1I**2, Another example
could be as simple as the enforcement of automobile pollution standards.
These two examples are consistent under the national treatment obligation of

the GATT as they relate to characteristics of the product itself.

On the basis of the above considerations, the CAFE payment could not be

justified under the exception in Article XX(b}.

M Supra note 128,

M2 See Chapter 4 - A, abows, for an analysis of the consistency of the gas guzzier far with the General Agresment.
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C. The CAFE payment and Article XX(g)
Similarly, paragraph (g) allows departure from the general GATT obligation upon
the demonstration that the inconsistent measure is "relating to the conservation

of exhaustible natural resources”.

From the previous discussion regarding the scope of Article XX(b)3*3, it is
obvious that the purpose of the CAFE payment falis within the public policy
area of Article XX{g). As a matter of fact, the measure is designed to improve
fuel efficiency, and thereby facilitate conservation of petroleum, an exhaustible

natural resource.

For this exception to be applicable, the exceptional measure has to be
"primarily aimed at" the conservation of an exhaustible resource®**. The
legislative history of the CAFE payment - its implementation by the 1975
Energy Policy and Conservation Act **® as a part of the U.S. national energy
plan - and its provisions leave no doubt that the measure is primarily aimed at

the conservation of petroleum.

As for the requirement that the measure be "made effective in conjunction with

33 See Chaptes 6 - B, abova.
™ Canada - Measures Affscting Exports of Unprocassad Herring and Saimon (U5, v. Canads) (1888), supra note 282, pers, 4.8,

M Supre note 139,
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restrictions on domestic production or consumption”, the CAFE payment, as
previously discussed®®®, is equally applicable to domestic and foreign
manufacturers once the calculation of their average fuel economy has been
made. Therefore, as far as the CAFE payment is applicable to foreign and
domestic manufacturers, it is considered to be a measure made effective "in
conjunction with" restrictions on domestic consumption since it is primarily

aimed at rendering effective these restrictions3*’.

The CAFE payment qualifying under the requirements of paragraph (g}, it is
therefore essential to examine its consistency with those of the preamble.

Accordingly, the CAFE payment must not be unjustified and arbitrarily applied.

The language of the preamble, a "softer" form of the most-favoured-nation and
national treatment obligations, has led to the ’least trade-restrictive measures
reasonably available’ interpretation®®. This interpretation might be related
to the ‘jurisprudence’ developed under the necessary requirement of paragraphs
(b) and (d), the language of the preamble applies also to paragraph (g).

Accordingly, and as previously discussed under the analysis of paragraph (b),

M See Chapter 4 - B, above, {or an analysis of tha CAFE payment with GATT Article ill,
M Lanads - Maasurms Affacting Exports of Unprocassed Harring and Salmen W.S. v. Canads) 11988), suprs note 202, para. 4.8,

3 Thadand - Restrctions on Importation of and Intemal Tazes on Cigarettes 1S, v. Thailand) (1880), supre note 282, para, 75; United Statss - Section
337 of the Tanif Act of 1330 (EEC v. U.5.) [1886), supre note 282, 383, pera. 5.26; J. H. JACKSON, “World Trads Rules and Environmantal Policies:
Cangruence or Conflict?®, supra note 11, 1240, :
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petroleum conservation could be met with measures consistent, or less
inconsistent, with the General Agreement. Therefore, the CAFE payment does

not fulfil the requirements of the preamble.

Nevertheless, the purpose of the preamble is specifically to prevent abuses and
protectionism. From that language, a certain degree of discrimination is
acceptable, on condition that this discrimination is not arbitrary or
unjustifiable®®, This last condition causes the problem with the present
analysis. The CAFE payment creates unjustifiable discrimination. Its primarily
purpose might be legitimate, in fact it is discriminatory. The CAFE payment
was adoptecﬁ with the purpose of encouraging full employment in the domestic

’
manufactl;gi'ing,.sector35°. This can be a legitimate purpose. However,

considering the protectionist effect of the CAFE payment and the alternatives

available, the requirements of the preamble cannot be fulfilled.

On the basis of the above considerations, the CAFE payment could not be

justified under the exception in Article XX{g).

3§ KLABBERS, supre nots 125, 6.

™ Supra note 131, and accompanying text,
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CONCLUSION

The emergence of the environment as a policy concern confronts GATT with
its contribution to the effectiveness of national environmental policies. Is there
friction between trade agreements and environment agreements? Is there a

need to reconcile the legal relationship between the objectives of these two?

The GATT allows each contracting party freedom to determine its domestic
environmental policies. However, this freedom is limited as the measures used
to implement environmenta! policies must not discriminate between foreign
contracting parties and must not favour domestic protection.
Contrary to the alarmist claims of some environmentalists, there
is no inherent conflict between international free trade as it has
evolved under the aegis of the GATT and protection of
environmental quality. The GATT recognizes and contains policy
instrument that can be used to protect domestic and global natural

resources; the GATT and environmental protection are largely
compatible,?®’

The analysis of the European Union - United States Gas Guzzler Tax Dispute
shows the permissiveness and limits of the GATT rules toward legitimate
environmental policies. When ldiscrimination is involved, as in the case of the
implementation of the CAFE payment, the GATT exceptionally recognizes that

certain policy concerns are of such importance to justify an infringement of the

BT, 5, SCHOENBAUM, supra note 305, 728,
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general obligations. But, in order to prevent protectionism, the GATT general

exceptions set specifics requirements.

These requirements have been given a restrictive interpretation, accordingly
with the purpose and language of the GATT provisions. This has resulted in
the least-trade restrictive alternative reasonably available interpretation. A
Contracting Party is required to exhaust all options reasonably available through
measures consistent with the General Agreement®®2. However strong this
requirement is, it is only appropriate. A measure thatis inconsistent with GATT
obligations should only qualify for an exception, if at all, after all other
measures consistent with GATT obligations have proven to be futile,.

The GATT rules do not limit the freedom of countries to define
and pursue their national environmental policy objectives as long
as they do not cause transboundary pollution or employ
unnecessarily trade-restriction means of achieving their policy
objectives. GATT rules provide no basis for future GATT panels
to challenge non-discriminatory, hight national environmental
standards on environmental grounds. [Footnotes omitted}®®?

GATT does not interfere with the setting of purely domestic or
internationally agreed production standards for environmental
purposes. But it requires the use of non-discriminatory, efficient
environmental policy instruments rather than inefficient trade
restrictions.*%*

. United States - Restrictions on Imports of Tuns \Merico v. U.S.), suprs nots 4, pacs, 5.28,

B\, PETERSMANN, “International Trade Law and Intetnationai Environmental Law: Pravention and Settlement of International Environmantal Disputes
in GATT", supra note 2, 67-88.

™ Mhid, T2
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The Tuna/Dolphin Panel Report has brought the attention of the environmental
community upon the GATT and its principles of free trade. Both environmental
protection and trade liberalization are important crucial issues of this end of
century. The tension between environmentalists and international free trade
provoked by the recent GATT environmental trade disputes is only natural, but
certainly not irreconcilable. Both sides must realize that the GATT can be an
important instrument to enhance global environmental quality®5. This can
be achieved, on the one hand, by the recourse to GAT I-permissible methods
rater than through protectionism®?, On the other hand,
[...] the relationship between GATT law and environmental
protection need to be clarified and extended. [...] These
clarifications and maodifications can easily be handle within the
existing GATT framework; no fundamental revision of the
Agreement is required to accommodate environmental values.
Environmentalists, in turn, should en their alliances with
protectionists and instead embrace the GATT as an important

instrument to enhance global environmental quality. [Footnotes
omitted]®®’

As a matter of fact, there are limits to the ability of the GATT dispute
settlement process to clarify GATT environmental rules:
GATT law and GATT dispute settlement system can contribute to

the effectiveness of environmental policies by preventing
protectionist abuses and by clarifying market access rights and

W1, ), SCHOENBAUM, suprs note 305, 727,
™ Ind, 726.

i, 728721,
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environmental property rights (e.g. the jurisdiction of Mexico to
regulate tuna fishing methods on Mexican fishing vessels on the
high seas}. But, due to its limited jurisdiction, GATT law can only
contribute little to the needed constitutional reforms of
international environmental law and to the elaboration and
enforcement of new environmental rules,3%8

Environrnental protection is not mentioned under the Article XX exceptions, and
consequently, the power to interpret GATT general exceptions for
environmc_antal purpose is limited. Preservation of our living environment has
became a major preoccupation, and therefore, efforts should be made to better

accommodate this legitimate concern within GATT law®®®,

The year 1994 has seen the formal conclusion of the Uruguay Round?%, the
latest roung of multilateral trade negotiations of the GATT. The outcome is
impressive despite that many issues were left unaddressed or unresolved., As
far as environmental protection is concerned, the World Trade Organization

(WTO), the successor to GATT, is a very shy attempt to address this legitimate

#1 E.\. PETERSMANN, “International Trade Law and International Envirenmental Law: Prevention and Setttemant of International Environmantsl Disputes
in GATT", supra note 2, 79.

- *l..] Articls XX does not sdequately accommodats environmantal regulations thet restrict internationsl irads. Becauss its

provisions are axcaptions, they are vulnerable to the canan of interpretation, used in tha GATT Panel in the tuna dispute, that
axceptions should be interpratad namowly. Mareavor, these exceptions de not cover regulations intanded to prevent axiraterritorial
environmenta! harm, and they raquira they regulstion nation to exhaust slf other options gonsistant with GATT hafore imposing
an inconsistant regulation. Furthermore, 3 regulation must be “necessary™ or “essentlal®, or at least "primarily aimed at” achieving
some pesmissible end. These quelifications sre valid safeguards 1o the extend that they prohibit the use of snvironmantel
regulations as a pratext for economic protectionism, Howaver, the tima and expense involved in enacting anvironmental ragulations
that satisfy the “necessary” or similer standards in Article XX exceptions may prove too burdensome for many contracting parties,
The strictures of Article XX may thus prevent the use of GATT-consistent regulations to protect sxtratemitorial environmenial
harm.”;
C. A, CHERRY, supra nots 121, 1083,

15 April 1884, Mamakesh, Moroceo.
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issue. Environmental protection was not added as an exception under Article
XX and the principal goal of the GATT stays the same, i.e. to facilitate

nondiscriminatory access to market, not environmental protection.

Nevertheless, the Agreement Establishing the Multilateral Trade Organization *%
refers explicitly to environmental protection and preservation as one of the
objectives of the new organization. The preamble states that the reiations of
members in the field of trade and economic endeavour:
[...] should be conducted with a view to raising standards of
living, ensuring full employment and a large and steadily growing
volume of real income and effective demand, and expanding the
production and trade in goods and services, while allowing for the
optimal use of the world’s resources in accordance with the
objective of sustainable development, seeking both to protect and
preserve the environment and enhance the means for doing so in

a manner consistent with their respective needs and concerns at
different levels of economic development, [...}3%?

Moreover, a Committee on Trade and Environment will be established under the
auspices of the WTO. This more or less permanent Committee - it has a two
vears renewable mandate - is the result of a compromise between the

antagonistic views of the industrialized countries and developing nations*®.

* An integeal part of the Finaf Act, supras note 16, MNTIFA II.
W rgroement Establishing the Multisteral Trade Organization, ibid., Preamble.

™ The former wantad a permanent committes whils the stter wantad to give it o fixad term,
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The Committee on Trade and Environment will be open to all members of the
WTO. Its term of reference is broad and essentially concerned with the need
to make trade and environment policies mutually supportive®®®,

[...] there should not be, nor need to be, any policy contradiction

between upholding and safeguarding an open, non-discriminatory

and equitable multilateral trading system on the one hand, and

acting for the protection of the enviranment, and the promotion
of sustainable development on the other, [...}%5

The new dispute resolution process of the GATT is going to be faster, more
efficient and enforceable. The adoption of panel reports will be virtually
aytomatic as the new rule would minimize the ability of the contracting parties
to block such adoption. The strengthening of the GATT's enforcement powers
should enhance the confidence of the Contracting Parties in thz renewed
institution and confirm its role as an instrument toward global env;, -~ merital

quality.

The new GATT is much larger, and with the work of the Committee on Trade
and Environment, it is expected that it will be able to adapt to the chalienges

of environmentai protection.

W Dacision on Trade and Environment, propozed text for formal adoption of the Final Acr at Marrakesh on 15 April 1084; Communication from the
Chairman of the Trade Negotiations Committes, MTN.TNCIW/141, 28 March 1804,

8 fbid.
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ANNEX A The Oas duszler Tax (26 U.S5.C. 4064)

TITLE 26. INTERNAL REVENUE CODE
SUBTITLE D. MISCELLANEQUS EXCISE TAXES
CHAPTER 32. MANUFACTURERS EXCISE TAXES

SUBCHAPTER A. Automotive and Related Items
PART I. Gae Guzzlers

@ 4064. Gas guzzler tax.
{a) Imposition of tax.

There is hereby imposed on the sale by the manufacturer of each automebile a
tax determined in accordance with the following table:

If the fuel economy of the model type in which The tax is:
the automobile falls is:

At least 22.5 ...t vsrrraraccenaoaanns Veseen 0
At least 21.5 but less than 22.5 ......... ... $1,000
At least 20.5 but less than 21.5 ............ 1,300
At least 12.5 but lesps than 20.5 .......... .. 1,700
At least 18.5 but less than 1%.5 ............ 2,100
At least 17.5 but lepp than 18.5 ............ 2,600
At least 16.5 but less than 17.5 ............ 3,000
At least 15.5 but lees than 16.5 ............ 3,700
At least 14.5 but less than 15.5 ........ e 4,500
At least 13.5 but less than 14.5 .......... ‘e 5,400
At least 12.5 but less than 13.5 ............ 6,400
Leas than 12.5 .. ... niruonsnsnsnnsrnsnns 7,700

{b) Definiticna.
For purposes of this pection --

(1) Automobile.

(A) In general. The term "automcbile" means any 4-wheeled vehicle propelled
by fuel --

{i) which is manufactured primarily for use on public streets, roads, and
highwaye [(except any vehicle operated exclusively on a rail or rails), and

{il) which is rated at &,000 pounds unloaded gross vehicle weight or less.

In the case of a limousine, the preceding sentence shall be applied without
ragard to clause {ii).

{B} Exception for certain vehicles. The term "automcbile" doea not include
any vehicle which is treated as a nonpassenger automobile under the rules which
were preascribed by the Secretary of Transpertation for purposes of section 501
of the Motor Vehicle Information and Cost Savings Act (15 U.S.C. 2001) and which
were in effect on the date of the enactment of thie section.

(C) Exception for emergency vehicles. The term "automchile" does not include
any vehicle sold for use and usped --

(i) as an ambulance or combination ambulance-hearse,

{ii) by the United States or by a State or local government for police or
other law enforcement purposes, or

{iii) for other emergency uases prescribed by the Secretary by regqulationsa.

{2) Fuel economy. The term "fuel economy" means the average number of miles
travelled by an automobile per gallon of gasoline (or egquivalent amount of other
fuel) corpumed, as determined by the EPA Administrater in accordance with
procadures eatablished under subsectien (g).

{3) Model type. The term "model type" means a particular class of automecbile
as determined by regulation by the EPA Administrator.

(4) Model year. The term "model year", with reference to any specific
calendar year, meane a manufacturer’s annual preoduction period (as determined by
the EPA Administrator) which includes January 1 of such calendar year. If a
manufacturer has no annual producticn period, the term "medel year" means the
calendar year.

{5) Manufacturer,

(A) In general. The term "manufacturer" includes a producer or importer.

{B) Lengthening treated as manufacture. For purposes of this section,
subchapter G of this chapter, and section 6416(b}{2), the lengthening of an
automcbile by any person shall be treated as the manufacture of an automobile by
such person.

(5§} EPA Administrator. The term "EPA Administrator" means the Administrator
of the Environmental Protection Agency,
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(7) Fuel. The term "fuel” means gasoline and dieael fuel. The Secretary
{after consultation with the Secretary of Transportation) may, by regulation,
include any product of petroleum or natural gas within the wmeaning of such term
if he determines that such inclusion is consistent with the need of the Nation
to conserve energy.

(c} Determination of fuel economy.
For purposes cof this section --

(1) In general. Fuel economy for any model type shall be measured in
accordance with testing and ecalculation procedures established by the EPA
Administrator by regulation. Procedurss so established shall be the procedures
utilized by Ehe EPA Administrator for medel year 1975 (weighted 55 percent urban
eycle, and 45 percent highway cycle), or procedures which yield comparable
results. Procedures under this subsection, to the extent practicable, shall
recquire that fuel economy tests be conducted in conjunctien with emipsions tests
conducted under section 206 of the Clean Air Act. The EPA Administrater shall
report any measurements of fuel esconomy to the Secretary.

{2) Special rule for fuels other than gasoline. The EPA Administrator shall
by regulation determine that quantity of any other fuel which is the egquivalent
of one galleon of gasoline.

{3) Time by which regqulations must be issued. Testing and calculation
procedures applicable to a model year, and any amendment to such procedures
(other than a technical or clerical amendment}, shall be promulgated not less
than 12 months bhefore the model year to which such procedures apply.
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ANNEX B: The ZLuxury Tax (26 U.S.C. 4001-4003)

TITLE 26. INTERNAL REVENUE CODE
SUBTITLE D. MISCELLANEOUS EXCISE TAXES
CHAPTER 31. RETAIL EXCISE TAXES
SUBCHAPTER A. Luxury Passenger Automabiles

@ 4001L. Imposition of tax.

{a) Imposition of tax.

There is hereby imposed on the 1st retail sale of any passenger vehicle a tax
equal to 10 percent of the price for which so sold to the extent such price
exceads $ 30,000,

(b} Passenger wvehicle.

{1} In general. For purposes of this subchapter [26 USC @@ 4001 et seq.], the
term "papsenger vehicle" means any 4-wheeled vehicle --

{A}) which ie manufactured primarily for use on public streets, roads, and
highways, and

{B) which is rated at 6,000 poundse unloaded gross vehicle weight or less.

{2) 8pecial rules.

(A} Trucks and vans. In the case of a truck or van, paragraph (1) (B) shall be
applied by substituting "gross vehicle weight" for "unlcaded gress vehicle
weight". ,

(B) Limougines. In the case of a limousine, paragraph (i) shall be applied
without regard to subparagraph (B} thereof.

{c] Exceptions for taxicabs, ete.

The tax imposed by this section shall not apply to the sale of any passenger
vehicle for use by the purchaser exclusively in the active conduct of a trade or
bupiness of transporting persons or property for compensation or hire.

{d) Exception for law enforcement uses, etc.
No tax shall be imposed by this section on the
aale of any passenger vehicle --

{1) to the Fedesral Govarnment, or a State or local government, for use
exclusively in police, firefighting, search and rescue, or other law enforcement
of public eafety activities, or in public works activities, or

{2) to any person for use exclusively in providing emergency medical services.
(e} Inflatica adjustment.

(1) In general. If, for any calendar year, the excess (if any) of --
(AR) 8§ 30,000, increased by the cost-of-living adjustment for the calendar year, over
(B} the dollar amount in effect under subsection {a) for the calendar year,
is equal to or greater than $ 2,000, then the § 30,000 amount in subsection (a) and
section 4003(a) (as previously adjusted under this subsection) for any subseguent calendar
y;ar shall be increased by the amcunt of such excess rounded to the next lowest multiple
of § 2,000.

{2} Cost-of-living adjustment. For purposes of paragraph (1), the cost-of-living
adjustment for any calendar year shall be the cost-of-living adjustment under section 1(£f) (3)
for such calendar year, determined by substituting "ealendar year 1990" for "calendar year
1992" in subparagraph (B) thereof.

(f} Termination.
The tax imposed by this section shall not apply to any sale of use after December 31,
1999,

@ 4002, 1sat retail sales; uses;, etc. treated as sales; determination of price.

[...]

@ 4003, Special rules.
[...]
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ANNEX C: The Corporste Avarage Fuel Economy (CAFE) Payment (15 U.S.C. 2001, 2002, 2003, 2007
and 2008)

TITLE 15. CCMMERCE AND TRADE
CHAPTER 46. MOTOR VEHICLE INFORMATION AND COST SAVINGS
IMPROVING AUTOMOTIVE EFFICIENCY

@ 2001, Definitions

For purposes of this part:

{1} The term "automobile" means any 4-wheeled vehicle propelled by fuel, or
by alternative fuesl, which is manufactured primarily for use on public streets,
roads, and highways {except any vehicle cperated exclusively on a rail or
rails), and

(A} which is rated at 6,000 lbs. gross vehicle weight or lese, or

(B) which--

(1) is rated at more than 6,000 lbs. grose vehicle weight but less than
10,000 lbs. gross vehicle weight,

{ii} ie a type of vehicle for which the Secratary determines, by rule,
average fuel economy standards under this part are feasible, and

{iii) is a type of vehicle for which the Secretary determines, by rule,
average fuel economy standards will result in significant energy conservation,
or is a type of vehicle which the Secretary determines is substantially used for
the same purposes as vehiclea described in subparagraph {A)} of this paragraph.

The Secretary may preocribe such rules as may be necessary to implement this
paragraph.

{2) The term "passenger automobile" means any autcomobile {other than an
automobile capable of off-highway operation} which the Secretary destermines by
rule is manufactured primarily for use in the transportation of not more than 10
individuals.

{3) The term "automobile capable of off-highway operation" wmeans any
automebile which the Secretary determines by rule--

(A} has a significant feature (other than 4-wheel drive} which is designed to
equip such automobile for ocff-highway operation, and

(B} either--

(i) im a 4-wheel drive automobile, or

(ii) is rated at more than 6,000 pounds groes vehicle weight.

{4) The term "average fuel economy” means average fuel economy, as determined
under section 503 [15 USC @ 2003].
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{(5) The term "fuel" means gasoline and diesel oil. The Secretary may, by
rule, ineclude any other liquid fuel or any gameous fuel within the meaning of
the term “fuel® if he determines that such inclusion ie consistent with the need
of the Nation to conserve enerdgy.

{6} The term "fuel econcmy” means the average number of miles travelled by an
automobile per gallon of gasoline (or equivalent amount of other fuel)
consumed, as determined by the EPA Administrator in accordance with procedures
established under section 503(d) (15 USC @ 2003(d)]).

(7) The term "average fuel econcmy standard" means a performance standard
which specifies a minimum level of average fuel economy which is applicable to a
manufacturer in a model year.

(8) The term "manufacturer" means any person engaged in the business of
manufacturing automobiles. The Secretary shall prescribe rules for determining,
in cases where more than one person is the manufacturer of an automobile, which
person is to be treated as the wanufacturer of such automobile for purposes of
this part. Such term alsc includes any predecessor or successor of such a
manufacturer to the extent provided under rules which the Secretary shall
prescribe.

{9} The term "manufacture" {except for purposes of sgection 502(¢} (15 UsSC @
2002({c)]) means to produce or ascemble in the customs territory of the United
States, or to import.

{16} The term "impert" means to import into the customs territory of the
United States.

{11} The term "model type" meane a particular class of automobile as
detarmined, by rule, by the EPA Administrator, after consultation and
coordination with the Secretary.

{12) The term "model year", with reference to any specific calendar year,
means a manufacturer’s annmual production period (as determined by the EPA
Administrator} which includes January 1 of such calendar vear. If a manufacturer
has no annual production pericd, the term "model year” means the calendar year.

(13) The term "Secretary" msans the Secretary of Transportation.

{14) The term "EPA Administrator" means the Administrator of the
Envirenmental Protection Agency.
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@ 2002. Average fuel econcmy standards
(a) Standardes for passenger vehicles manufactured after 1977: review of

standards; report to Congress; standarde for paesenger autcomobiles manufactured
from 1981 through 1984; amendment of standards.

Average fuel econemy standard

Model year: (in miles par gallen)

= - 18.0.

B - T - I I

1980 it s e s e 20.0.

198l i iiiie e Determined by Secretary under paragraph
{3} of this subsection.

19B2 it ana et Determined by Secretary under paragraph
(3) of this subsection.

1983 tiiviirrnacneannen vesse-erss Determined by Secretary under paragraph
{3) ef this subsection.

- Determined by Secretary under paragraph
{3) of this subsection.

1985 and thereafter ............. 27.5.

{2) Not later than January 15 of each year, beginning in 1377, the Secretary
shall tranemit to each House of Congress, and publish in the Federal Register, a
review of average fuel economy standards under thip part. The review required to
be transmitted not later than January 15, 1979, shall include a comprehensive
analysis of the program required by this part. Such analysis shall include an
assessment of the ability of manufacturers to meet the average fuel economy
standard for model year 1985 as specified in paragraph (1) of this subsection,
and any legislative recommendations the Secretary or the EPA Administrator may
have for improving the program required by this part.

{3) Not later than July 1, 1977, the Secretary shall prescribe, by rule,
average fuel economy standards for passenger automecbiles manufactured in each of
the model years 1981 through 13584. Any such standard shall apply to each
manufacturer {except as provided in subsection (¢)), and shall be set for each
such model yezar at a level which the Secretary determines (A} is the maximum
feasible average fuel economy level, and (B} will result in steady progress
toward meeting the average fuel eccnomy standard establishad by or pursuant to
this subsection for model year 1985.

(4) The Secretary may, by rule, amend the average fuel economy standard
specified in paragraph (1} for model year 1985, or for any subsequent model
year, to a level which he determines is the maximum feasible average fuel
economy level for such model year, except that any amendment which has the
effect of increasing an average fuel economy standard to a level in excess of
27.5 miles per gallon, or of decreasing any such standard to a level below 26.0
miles per gallen, shall be submitted to the Congress in accordance with section
551 of the Energy Policy and Conservation Act (42 USC @ 6421)], and shall not
take effect if either House of the Congress disapproves such amendment in
accordance with the procedures specified in such section.



126.

{5) For purposes of considering any modification which ie submitted to the
Congress under paragraph (4), the 5 calendar days specified in section
551 (f){4) (A) of che Energy Policy and Conservation Act {42 USC @ 6421(f) {4) (A)}
ohall be lengthened te 20 calendar days, and the 15 calendar days specified in
section 551 (c} and {(d} of such Act [42 USC @ 6421{c) and {d)] ehzll he
lengthened to 60 calendar days.

(b} Standarde for other than passenger automchiles. The Secretary shall, by
rule, preacribe average fuel economy standards for automobiles which are not
passenger automobiles and which are manufactured by any manufacturer in each
model year which begins more than 30 monthe after the date of enactment of this
title [enacted Dec. 22, 1975). Such rules may provide for separate standards for
different classes of such automobiles (as determined by the Secretaryl, and such
standards shall be set at a level which the Secretary determines is the maximum
feasible average fuel economy level which such manufacturers are able to achieve
in each model year to which thie subsection applies. Any standard applicable to
a model year under this subsection shall be prescribed at least 18 months prieor
to the beginning of such model vyear,

{e¢) Exemptions for manufacturere of limited number of cara.

{1) on application of a manufacturer who manufactursd (whether or not in the
United States) fewer than 10,000 passenger autcmobiles in the second model year
preceding the model year for which the application is made, the Secretary may,
by rule, exempt such manufacturer from subsection (a). An application for such
an exemption shall be submitted to the Secretary, and shall ¢ontain such
information as the Secretary may regquire by rule. Such exemption may only be
granted if the Secretary determines that the average fuel economy standard
otherwiee applicable under subesection (a) is more stringent than the maximum
feasible average fuel economy level which such manufacturer can attain. The
Secretary may not issue exemptions with respect to a model year unless he
entablishes, by rule, alternative average fuel economy standards for passenger
automobiles manufactured by manufacturers which receive exemptions under this
subsection. Such standards may be established for an individual manufacturer,
for all auteomobiles to which this subsection applies, or for such classes of
such automcbiles as the Secretary may define by rule. Each such standard shall
be set at a level which the Secretary determines is the maximum feasible average
fuel economy level for the manufacturers to which the standard applies. An
exemption under this subsection shall apply to a model year only if the
manufacturer manufactures (whether or not in the United States} feawer than
10,000 passenger automebilee in such model year.

(2) Any manufacturer may elect in any application submitted under paragraph
{1) to have the applications for, and administrative determinations regarding,
exemptions and alternative average fuel economy standards be consolidated for
two or more of the model years after model year 1%80 and before model year
1986, The Secretary may grant an exemption and eet an alternative standard or
standards for all meodel years covered by such application.
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(d} Application for medification of standards.

{1} Any manufacturer may apply to the Secretary for medilication of an
average fuel economy etandard applicable under subsection (a} to such
manufacturer for medel year 1578, 1979, or 1980. Such application shall contain
such informaticn as the Secretary may require by rule, and shall be submitted to
the Secretary within 24 months before the beginning of the model year for which
such modification is requested.

{2) (A) If a manufacturer demonstrates and the Secretary finds that--

{i} a Federal standards fuel economy reduction ie likely to exist for such
manufacturer for the model year to which the application relatea, and

(ii} such manufacturer applied a reasonably selected technology,

the Secretary shall, by rule, reduce the average fuel economy standard
applicable under aubsection (a) to such manufacturer *y the amount of such
manufacturer’s Federal standards fuel econemy reduct. ., rounded off to the
nearest one-tenth mile per gallon (in accordance with rules of the Secretary).
To the maximum extent practicable, prior to making a finding under this
paragraph with respect to an application, the Secretary shall request, and the
EPA Administrator shall supply, test repults collected pursuant te section
503(d) of this Act [15 USC @ 2003(d}] for all automobiles covered by euch
applicaticen.

(B) {i} If the Secretary does not find that a Federal atandards fuel eccnomy
reduction is likely to exist for a meznufacturer who filed an application under
paragraph (1), he shall deny the applicaticn of such manufacturer.

(ii) If the Secretary--

(I) finds that a Federal standarde fuel economy reduction is likely to exist
for a manufacturer who filed an application under paragraph (1}, and

{IT} does not find that such manufacturer applied a reasonably selected
technology.,

the average fuel economy standard applicable under subsection (a) te such
manufacturer shall, by rule, be reduced by an amount equal to the Federal
standards fuel economy reduction which the Secretary finde weuld have resulted
from the application of a reasonably selected technolegy.

(3} »»: purpocses of this subsection:

(A} The term "xeasonably selected technelogy" means a technelegy which the
Secretary determines it was reasonable for a manufacturer to select, caonsidering
(i) the Nation’s need to improve the fuel economy of its automobiles, and (ii)
the energy eavings, economic costs, and lead-time requirsments associated with
alternative technologies practicably available teo such manufacturer.

{B) The term "Federal standards fuel economy reduction" means the sum of the
applicable fuel economy reductions determined under subparagraph (C}.

1
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{¢) The term “applicable fuel economy reduction”" means a number of miles per
galleon equal to--

(i) the reduction in a manufacturer’s average fuel econemy in a model year
which results from the application of a category of Federal standards applicable
to such model year, and which would not have occurred had Federal standards of
such category applicable to model year 1975 remained the only standards of such
category in effect, minus

{ii) 0.5 mile per gallon.

{I) Each of the following is a category of Federal standards;
(1} Emissiones standards under pection 202 of the Clean Air Act, and emissions
standards applicable by reason of section 209{(b) of such Act,

(ii} Motor vehicle safety standards under the National Traffic and Motor
Vehigle Safety Act of 1966 [15 USC @@ 1381 et seq.].

{iii} Noise emission standards under secticn 6 of the Noise Control Act of
1972 [42 USC @ 4305].

{iv) Property loas reduction standards under title I of this Act [15 USC @@
1911 et seq.]

(E} In making the determination under this subsection, the Secretary (in
accordance with such methods as he shall prescribe by rule) ahall assume a
production mix for such manufacturer which would have achieved the average fuel
economy atandard for such model year had standards described in subparagraph (D)
applicable to model year 1975 remained the only standarde in effect,

{4) The Secretary may, for the purpeses of conducting a proceeding under this
subsection, conpolidate one or more applications filed under this subsecticn.

(#) Determination of maximum feasible average fuel ecconomy. For purposes of
this section, in determining maximum feasible average fuel economy, the
Secretary shall consider--

(1) technological feasibility;

(2) econemic practicability;

(3) the effect of other Federal motor vehicle standards on fuel economy; and

{4) the need of the Nation to conserve energy.

For purpcses of this subsection, the Secretary shall not consider the fuel
economy of dedicated automobiles, and the Secretary shall consider dual fuelled
automobiles to be operated exclusively on gascline or diesel fuel.

(£) Amendment of average fuel economy standards.

{1) The Secretary may, by rule, from time to time, amend any average fuel
economy standaxd prescribed under subsection (a){3), (b}, or (¢}, so long as
such standard, as amended, meets the requirements of subsection (a) (3}, (b), eor
(e}, as the case may be.
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(2) Any amendment prescribed under this section which haes the effect of
making any average fuel economy standard more stringent shall be--

(A) preomulgated, and

(B} if required by paragraph (4) of subsection {a), submitted to the
Congress,

at least 18 wmonthse prior to the beginning of the model year to which such
amendment will apply.

(g} Exemption of emergency vehicles from fuel econemy standards.

(1) At the election of any manufacturer, the fuel economy of any emergency
vehicle shall not be taken into account in applying any fuel economy standard
prescribed by or under subsection {a}, (b), or (g). Any manufacturer electing to
have the provipions of this subsection shall provide written notice of that
election to the Secretary and to the Environmental Protection Agency
Administrator.

{2) For purpcees of paragraph (1), the term "emergency vehicle” means any
antomobile marmufactured primarily for use--

(A} as an ambulance or combination ambulance-hearse,

(B) by the United States or by a State or local government for police or
other law enforcement purposes, or

(C} for other emergency uses prescribed by the Secretary of Transpertation by
regulation.

{h) Applicaticn of other laws. Proceedings under pubsection {a)(4) or (d)
shall be conducted in accordance with section 553 of title 5, United States
Code, except that interested persons shall be entitled to make oral as well as
written presentations. A transcript shall be taken of any oral presentations.

(1) Consultation with Secretary of Energy; impact of proposed etandarda upon
conservation doals; comments. The Secretary shall consult with the Secretary of
Energy in carrying out his responeibilities under this section. The Secretary
shall, before issuing any notice proposing under subsection (a), (b), (d), or
(f) of this section, to establish, reduce, or amend an average fuel economy
standard, provide the Secretary of Energy with a period of not less than ten
days from the receipt of the notice during which the Secretary of Energy may,
upeon concluding that the proposed standard would adversely affect the
conegervation goals set by the Secretary of Energy, provide written comments to
the Secretary concerning the impacts of the proposed atandard upon those goals.
To the extent that the Secretary doss not revise the proposed ptandard to take
into account any comments by the Secretary of Energy regarding the leval of the

proposed standard, the Secretary shall include the unaccommedated comments in
the notice.

{j) Notification of Secretary of Energy; comments. The Secretary shall,
before taking action on any final standard under this section or any
modification of or exemption from such standard, notify the Secretary of Energy
and provide such Secretary with a reasconable period of time to comment therson.
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(k) Adjustments or relief regarding standards for other than passenger
automobiles.

(1) On the petition of any manufacturer for any model year beginning afeer
model year 1981 and before model year 1986, the Secretary may conduct an
examination of the impacts on that manufacturer or a class of manufacturers of
any standard under subssction {b} applicable tc 4-wheel drive autcmobiles. If
after consideration of the results of that examination the Secretary finda in
accordance with paragraph (2) that the manufacturar has demonstrated that such
manufacturer or class of manufacturers would not ctherwise be able to comply
with such standard for that model year as it applies to 4-wheel drive
autemobiles without causing severe economic impacts, such as plant c¢lceures or
reduction in employment in the United States related to motor vehicle
manufacturing, the Secretary shall, by order, make an adjustment or otherwise
provide relief regarding--

(A} the wmanner by which the average fuel economy of that manufacturer or
class of manufacturers ie calculated for purposes of that standard as it applies
to 4-wheel drive automobiles, or

(B) other appects regarding the application of that standard to the
manufacturer or class of manufacturers with respect to such automcbiles to the
extent consistent with the provisions of this title {15 USC @@ 2001 et seq.].

{2} Any finding by the Secretary under paragraph (1) shall be made (A) after
notice and a reasonable opportunity for written or orxal comment, and (B) after
consideration of the benefits available under the amendments made by the
Automobile Fuel Efficiency Act of 1980.

{3) The authority of the Secretary under this subsection to make any
adjustment or provide other relief shall not he effective for any model year
after model year 198S5.

(4) The Secretary shall notify the Congrees of any adjustment or other relief
provided under this subsection in the first annual report submitted to the
Congrees under pection 512 [15 USC @ 2012] after the order is issued providing
for that adjustment or relief.

{(8) (A) Any final decision of the Secretary under this subsection shall be
made, and notice thereof published in the Federal Register, not later than 120
days after the date of the petition invelved. The Secretary may extend such
poriod to a specified date if the Secretary publishes notice thereof in the
Federal Register, together with the reasons for such extension. Any such
decision by the Secretary shall become final 30 days after the publication of
the notice of final decisicon unless a petition for judicial review is filed
under subparagraph (B).

{B} Any person adversely affected by such a decision may, not later than 30
days after publication of notice of such decision, file a petition for review
of such decipion with the United States Court of Appeals for the Digtrict of
Columbia or for the circuit in which such person residea, or in which the
principal place of busineas of such person 18 located. The United States court
of appeals invelved ahall have jurisdiction to review puch decision in
agcordance with section 706(2) (A) through (D) of title 5, United States Code,
and to affirm, remand, or set aside the decision of the Secretary. Except as
otherwise provided in this subparagraph, section 504 (¢} and (d)} [15 UsSC @

2004 (<), {(d}] shall apply to such review to the same extent and manner as it
applies with respect to review of any rule prescrilbed under this section or
section 501, 503, or 506 [15 USC @ 2001, 2003, or 2006].

(6} The availability of any adjustment or other relief under this subsection
shall not bs taken into account in preecribing standards under subsection {(b).

(1) Credits for exceeding average fuel economy standards.

(1} (A) For purpcoees of this part, credits under this subsection phall be
conaldered to be available to any manufacturer upon the completion of the model
year in which such credits are earned under subparagraph {(B) unlesa under
subparagraph (C) the credits are made available for use at a time prior to the
model year in which earned.

(B} Whenaver the average fuel economy of the pasaenger automobiles
manufactured by a manufacturer in a particular model yea:r exceeds an applicable
average fuel economy standard established under subsectien (a) or (c)
(determined by the Secretary without regard to any adjustment under subsection
{d) or any credit under this subspection), such manufacturer shall be entitled to
a credit, calculated -under gubparagraph (¢), which--

(1) ehall be available to be taken into account with respesct tc the average
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fuel eccnemy of that manufacturer for any of the three consecutive model years
immediately prior to the model year in which such manufacturer exceeds such
applicable average fuel economy standard, and

(ii) to the extent that such credit is not so taken into account pursuant to
clause {i}, shall be available to be taken into account with respect to the
average fuel economy of that manufacturer for any of the three consscutive model
years immediately following the model year in which such manufacturer exceeds
such applicable average fuel =sconomy standard.

{C}) (i) At any time prior to the end of any medel year, a manufacturer which
has reason to believe that its average fuel economy for passenger autcmobiles
will be below such applicable standard for that model year may submit a plan
demonstrating that such manufacturer will earn sufficient credits under
subparagraph (B} within the next 3 model years which when taken into aceount
would allow the manufacturer to meet that standard for the model year involved.

{ii) Such credite shall be available for the model year involved eubject to--
{I) the Secretary approving such plan; and
(II} the manufacturer earning such credits in accordance with such plan.

{iii} The Secretary shall approve any such plan unless the Secretary finde
that it is unlikely that the plan will result in the manufacturer earning
sufficient credits to allow the manufacturer to meet the standard for the model
year involved.
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(iv) The Secreatary shall provide notice te any manufacturer in any case in
which the average fuel economy of that manufacturer is below the applicable
standard under subsection (a} or {(¢), after taking inteo account credite
available under subparagraph (B} {i}), and afford the manufacturer a reasonable
pericd (of not less than 60 days} in which te submit a plan under this
subiparagraph.

(D} The amount of credit to which a manufacturer is entitled under this
paragraph shall bhe equal to--

(i} the number of tenthe of a mile per galleon by which the average fuel
economy of the passenger automekiles manufactured by such manufacturer in the
model year in which the credit is earned pursuant to this paragraph exceeds the
applicable average fuel economy standard established under subsection {(a) or
{c}, multiplied by

{11) the total number of passenger automobiles manufactured by such
manufacturer during such model year.

{E) The Secretary shall take credits inte account for any model year on the
basis of the number of tenths of a mile per gallon by which the manufacturer
involved wae below the applicable average fuel economy standard for that model
year and the valume of passenger automobiles manufactured that medel year by the
manufacturer. Credits once taken inte account for any model year shall not
thereafter be available for any cther model year. Prior to taking any credit
into account, the Secretary shall provide the manufacturer involved with written
notice and reascnable opportunity to comment thereon.

(2) Credite for manufacturers of autemcbiles which are not passenger
autcmobiles shall be earned and be availabkle to be taken into account for model
years in which the average fuel economy of such clasa of automobiles is below
the applicable average fuel economy standard established under subsection (b) to
the same extent and in the same manner as provided for under paragraph (1}. Not
later than 60 days after the date of the enactment of this subsection [enacted
Oct. 10, 1%80], the Secretary shall prescribe regulations to carry ocut the
provisiona of this paragraph.

{3) Whenever a c¢ivil penalty hag been assessed and collected under section
08 [15 USC @ 2008)] from a manufacturer who is entitled to a credit under this
subsaection, the Secretary of the Treasury shall refund to such manufacturer the
amount ©f the civil penalty so collected to the extent that penalty is
attributable to credits available under this subsection.

{4) The Secretary may prescribe rules for purposes of carrying out the
provisions of this subsection.
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@ 2003. Caleulation of average fuel economy
{a) Method of calculation.

{1} Average fuel eccnomy for purposes of section 502{a) and (c) [15 USC @
2002(a} and {c)]shall be calculated by the EPA Administrator by dividing--

(a) the total number of passenger automebiles manufactured in a given model
year by a manufacturer, by

(B) a sum of terms, each term of which ie a fraction created by dividing--

(i) the number of passenger automobiles of a given model type manufactured by
such manufacturer in such model year, by

(ii) the fuel econcmy measured for such model typa.

(2) Average fuel econcmy for purposes of section 502(b} {15 USC @
2002 (b)]1shall be calculated in accordance with rules of the EPA Administrator.

{3} In the event that a manufacturer manufacturers electric vehicles, as
defined in section 512(b)(2) (15 U.5.C. 2012(b){2)) [15 USC @ 2012{b) (2}), the
average fuel eccnomy will be calculated under 503{a) (1} and (2) (15 USC @
2003 (a) {1) and (2)]to include equivalent petroleum based fuel economy values for
various classes of electric vehicles in the following manner:

(A) The Secretary of Energy will determine equivalent petroleum based fuel
economy values for various clasgses of electrice vehicles. Determination of these
fuel economy values will take into account the following parameters:

{i) the approximate electrical energy efficiency of the vehicles considering
the vehicle type, mission, and weight;

(ii) the naticnal average electricity generation and transmission
efficiencies;

(iii} the need of the Nation to conserve all forms of energy, and the
relative scarcity and value te the Nation of all fusl used to generate
electricity;

{iv] the specific driving patterns of electric vehicles as compared with
thope of petroleum fuelled vehicles.

{B} The Secretary of Energy will propose equivalent petroleum based fuel
econcmy valuee within four monthe of enactment of the Act (enacted Jan. 7,
1980] . Final promulgation of the values is required no later than six months
after the proposal of the values.

{C} The Secretary of Energy will review these values on an annual basis and
will propose revigions, if necessary.

{b) Autcmobile categories.

(1} In calculating average fuel economy under subsection {a)(l), the EPA
Administrator shall separate the total number of passenger automobiles
manufactured by a manufacturer into the following two categories:

{A) Paspenger automcbiles which are domestically manufactursd by such
manufacturer and paswenger automobiles which are included within this category
pursuant to paragraph (3) (plus, in the case of model year 1978 and model year
1579, passenger automobiles which are within the includable base impart volume
of such manufacturer).

(8) Passenger automobiles which are not domestically manufactured by such
manufacturer and which are not included in the domestic ¢ategory pursuant to
paragraph (3) (and which, in the case of model year 1978 and model year 1979,
are not within the inecludable base import volumea of such manufacturer).

The EPA Administrator shall calculate the average fuel economy of each such
separate category, and each such category shall he treated as if manufactured by
a separate manufacturer for purposes of thie part.

{2) For purposes of this subsection:

(A) The term "inecludable base import volume", with respect to any
manufacturer in model year 1978 or 1979, as the case may be, is a number of
passenger automcbiles which is the lesser of--

{i) the manufacturer’s base import volume, or

(ii} the number of passenger automobiles caleulated by multiplying--

(I} the quotient obtained by dividing such manufacturer’s base import volume
by such manufacturer’s production volume, times

(II) the total number of passenger automobiles manufactured by such
manufacturer during such model year.

(B} The term "base import volume" means cne-half the sum of--

(i) the total number of passenger automobiles which were not domestically
manufactured by such manufacturer during medel year 1974 and which were imported
by such manufacturer during such model year, plus
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(11) 133 percent of the total number of passenger automobiles which were not
demestically manufactured by such manufacturer during the first 5 montha of
model year 1375 and which were imported by such manufacturer during such 3-menth
period,

(€) The term "base production volume" means one-half the sum of--

(i} the total number of passenger automobiles manufactured by such
manufacturer during model year 1974, plus

{ii} 133 percent of the total number of passenger automobiles manufactured by
such manufacturer during the first 9 monthe of model year 1975.

{D} For purposes of subparagraphs (B} and (C} of this paragraph any pasaenger
automebile imported during model year 1976, but prior teo July 1, 1375, shall be
deemed to have been manufactured {and imported) during the first 9 monthse of
model year 1975,

(E} An automobile shall be considered domestically manufactured in any model
year 1f at least 75 percent of the cost te the manufacturer of such automobile
ip attributable to value added in the United Statea or Canada, unlesas the
apsembly of such automobile is completed in Canada and such automobile is not
imported into the Upited States prior to the expiration of 30 days following the
end of such model year. The EPA Administrator may prescribe rules for purposea
of carrying out this subparagraph.
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{F) The fuel economy of each passenger automobile which is imported by a
manufacturer in model year 1578 or any subsequent model year, as the case may
be, and which is not domestically manufactured by such manufacturer, shall be
deemed to be equal to the average fuel economy of all such paseenger
automobiles.

(3} (A} After consideration of a petition (and comments thereon) for an
exempticn from the provisions of paragraph (1} filed by a manufacturer, the
Secretary shall, by order, grant an exemption from such provisiocns for passsnger
autcmobiles manufactured by that manufacturer during the period provided for in
such order, unless the Secretary finds, after notice and reasonable opportunity
for written or oral comment, that the proposed exemption would, for such period,
result in reduced employment in the United States related to motor vehicle
manufacturing.

{B) Any exemption granted under subparagraph (A) shall be effective for a
peried of S model years or, at the request of the manufacturer, such lenger
period as the Secretary may provide, as specified in the order.

{C} An exemption granted under subparagraph (A) for any manufacturer shall
not be effective unless the manufacturer--

(i) began autemobile producticn or assembly in the United States after
December 22, 1975, and hefore May 1, 1980; cor

(ii}) began automobile production or assembly in the United States on or after
May 1, 1980, and has engaged in such producticn or assembly in the United Statea
for at least one model year ending on or before December 31, 1985,

(D} {i) Any decision by the Secretary to grant or deny an exemption under
subparagraph (A) shall be made, and netice thereof published in the Federal
Register, not later than 50 days after the date of the petition for that
exemption. The Secretary may extend such period to a specified date if the
Secretary publishes notice thereof in the Federal Register, together with the
reasons for such extensiocn. In no event may such pericod be extended beyond the
150th day after the date of the petition for such exemption.

{ii) The period for written or oral comment provided in subparagraph (A} for
any petition shall end not later than 60 daya after the filing of the petitionm,
except that such period may be extended by the Secretary for not to exceed an
additional 30 days. If the Secretary fails to make a decision pursuant to this
paragraph within the period for a decision in clause (i)--

({I) the petition shall be deemed to have been granted; and

{II}) the Secretary, within 30 days after the end of euch decision period,
shall submit a written statement to the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on Interstate and Foreign
Commerce of the House of Representatives [Committee on Energy and
Commerce] setting forth the reasons for failing to decide within such decision
pericd.
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(E) {1) Any pernon adversely affected by a decision of the Secretary denying
or granting an exemption pursuant to this paragraph may, not later than 30 days
after publication of the notice of such decision, file a petition of review of
such decision in the United States Court of Appeals for the District of
tolumbia. Such court shall have exclusive jurisdiction to review such decision,
in accordance with secticn 706(2) (A) through (D) of title S, of the United
States Code (5 USC @ 706(2) (A)-{D}}, and to affirm, remand, or set aside the
decision of the Secretary.

{ii) The judgment of the court affirming, remanding, or setting aside, in
whole or in part, any such decision shall be final, subject to review by the
Supreme Court of the United States upon certiorari or certification as provided
in section 1254 of title 28 of the United States Code [28 USC @ 1254].

Application therefor shall be made within 30 days after entry of such judgment.

{1ii) Notwithetanding any other provision of law, a decisicon of the Secretary
on an exemption pursuant to this paragraph shall not be subject to judicial or
adminietrative review except as provided in this paragraph.

{iv} [Red=signated]

(F) Notwithstanding section 502(1) {15 USC @ 2002{1}, in the case of any
model year for which an exemption under this eubsection is effective for any
manufacturer--

{i) no credit may be earned under sectien 502(1){1}(B) [15 USC @ 202
{1) (1) {B}1by the manufacturer; and

{ii} no credit may be made available under section 502(1) (1} (C) [15 USC @
2002 (1) (2} (C))for the manufacturer.

{4) (A} If a plan han been submitted by a manufacturer and approved by the
Secretary under subparagraph (B}, the EPA Administrator shall for each of the
four model years covered by such plan include under paragraph (1) {A} (and
exclude under paragraph (1) (B)) with respect to that manufacturer not more
than 150,000 passenger automobiles which are manufactured by that manufacturer
but which do not qualify as domestically manufactured if--

{i) the model type or types invelved have not previously been domestically
manufactured;

{ii} at least 50 percent of the cost to the manufacturer of each such
automobile ip attributable to value added in the United States or Canada;

(iii} in the case of any such automobile the assembly of which is completed
in Canada, that automobile is imported inte the United States not later than 20
days following the end of the model year invelved: and

{iv) such autcmobile model type or types are demestically manufactured kbefore
the close of the fourth model year covered by such plan.

{B) (1) A manufacturer may submit to the Secretary for approval a plan,
including supporting material, which shall set forth the actions, and the dates
by which such actions are to be taken, which will assure that the automebile
model type or types referred to in subparagraph (A) will be domestically
manufactured before the end of the fourth medel year covered by such plan.

(ii) The Secretary shall promptly consider and act upon any plan submitted
under this subparagraph. The Secretary shall approve any such plan unless--

{I}) cthe Secretary finds that the plan is inadecquate to meet the requirements
of this paragraph, or

(II) the manufacturer has previcusly submitted a plan which has been approved
by the Secretary under this paragraph.

{€) Thie paragraph shall only apply with respect to model years beginning
after model year 19380.

{c} Definition of "automocbiles manufactured". Any reference in this part to
automobiles manufactured by a manufacturer shall be deemed--

{1) to include all automobiles manufactured by perscns who control, are
controlled by, or are under commen control with, such manufacturer; and

(2) to exclude all automobiles manufactured (within the meaning of paragraph
{1)} during a medel yesar by such manufacturer which are exported prior te the
expiration of 30 days fellewing the end of such model yeax.

{4} Teeting and calculation procedures.

{1) Fuel economy for any model type shall be measured, and average fuel
economy of a manufacturer shall be calculated, in accordancs with testing and
calculation procedures established by the EPA Administrator, by rule. Procedures
8o established with respect to passenger automobiles {other than for purposes of
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section S06 (15 USC @ 2006)}) shall be the procedures utilized by the EPA
Administrator for model year 1975 (weighed 35 percent urban eyele, and 45
percent highway cycle), or precedures which yield comparable results. Proceduree
under this subsection, to the extent practicable, shall regquire that fuel
economy tests be conducted in conjunction with emissions tests conducted under
seotion 206 of the Clean Air Act. The EPA Administrator shall repert any

measurements of fuel econcmy and any calculations of average fuel economy to the
Secretary.

{2} The EPA Administrator shall, by rule, determine that quantity of any
other fuel which ie the equivalent of one gallon of gasoline.

(3) Testing and calculation procedures applicable to a moedel year, and any
amendment to such procedures (other than a technical or ¢lerical amendment),
shall be promulgated not less than 12 monthe prior to the medel year to which
such procedures apply.

{e} Rounding off of measurements of fuel economy. For purposes of this part
(other than section 506 [15 USC @ 2006}), any measurement of fuel eccnomy of a
model type, and any calculation of average fuel economy of a manufacturer, shall
be rounded off to the nearest one-tenth mile per gallon {in accordance with
rules of the EPA Administrator}.

(f) Ceonsultation and coordination by Adminietrator with Secretary. The EPA
Administratoer shall consult and coordinate with the Secretary in carrying out
his duties under this section.
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& 2007. Unlawful conduct

{a) Subject to subsection (b), the follewing conduct is unlawful:

{1) the failure of any manufacturer to comply with any average fuel eccnomy
atandard applicable to such manufacturer under section 502 [15 USC @

2002) (other than sectiocn 502{b) [15 USC @& 2002{(b)]},

{2) the failure of any wanufacturer to comply with any average fuel economy
ptandard applicable to such manufacturer under section 502(b) [15 USC @
2002{b)], eor

(1) the failure of any person (A) to comply with any provision of this part
applicable to auch person |other than section S02, 506{a), 510, or Sil [15 Usc
@@ 2002, 2006(a), 2010, or 2011]), or (B} to comply with any standard, rule, or
order applicable to such perscn which is issued pursuant to such a provision.

{b) A manufacturer shall not be considered to have engaged in unlawful
conduct, or te have failed to comply with any fuel economy standard applicable
to such manufacturer under section 502 [15 USC @ 2002], if the average fuel
economy of such manufacturer, after taking into account the credits then
available to the manufacturer under section 502(1) (15 USC @ 2002 {l}], would
result in the applicable standard being met or exceeded.
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@ 2008. Civil Penalty
(a) Penalty for violations; coredit against penalty.

(1} If average fuel economy caleulations reported under asection 5S03(d) [15
Ugsc @ 2003(d}]indicate that any manufacturer has viclated section 507(a){l} or
{2) [15 UsSC @ 2007{a) (1) or (2}), then (unless further measurements of fuel
economy, further calculations of average fuel economy, or other information
indicates there ig no vielation of section 507(a) (1} or (2) {1% USC @

2007 (a) (1) oxr {2}]} the Secretary shall commence a proceeding under paragraph
(2) of this subsection. The results of such further measurements, further
calculatione, and any such other informatien, shall be published in the Federal
Register.

{2) 1If, on the record after opportunity for agetcy hearing, the Secretary
datermines that such manufacturer has violated section S07{a}l{l) or (2} [15 USC
@ 2007{a}{1) or (2)], or that any person hae violated section 507(a) (3} (15 uUsC
@ 2007{a)(3}], the Secretary shall aseess the penaltiss provided for under
subsection (b). Any interested person may participate in any proceeding under
this paragraph.

{b) Amount of penalty; compromise or modification.

{1) {A) Any manufacturer whom the Secretary destermines under subsection (a) to
have vielated a provision of secticm S07{a)(l) [15 USC @ 2007{(a) (1)} with
respect to any model year, shall be liable to the United States for a civil
penalty equal to {i) the amount cbtained by multiplying $ 5 by (i) the number of
tenths of a mile per gallen by which the average fuel economy of the passenger
automobiles manufactured by such manufacturer during such model year is exceeded
by the applicable average fuel econcmy standard established under section 502(a)
and (e) (15 UsSC @ 2002(a) and (c)], multiplied by the number of passenger
automobiles manufactured by such manufacturer during such model year, reduced by
(ii) the credits then available under mection 502 (1) {15 usc @ 2002 {1)]for
such model year.

{B) Any manmufacturer whom the Secretary determines under subsection (a} to
have viclated section 507(a){2) [15 USC @ 2007{a}(2)]shall be liable to the
tUnited States for a civil penalty ecual to (i) the amount obtained by
multiplying § 5 by (i) the number of tenths of a mile per gallen by which the
applicable average fuel economy standard exceeds the average fuel economy of
automobiles to which such standard applies, and which are manufactured by such
manufacturer during the model year in which the violation occcurs, multiplied by
the number of automecbiles to which such etandard applies and which are
mamufactured by such manufacturer during such model year, reduced by (ii) the
credits then available under section 502(1) [15 USC @ 2002 (1)) for such model
year.

(2} Any person whom the Secretary determines under subsection (a) to have
violated a provision of secticn $07(a)(3) (15 USC @ 2007{(a) (3)]shall be liable
to the United Statea for a civil panalty of not more than $ 10,000 for each
vielation. Each day of a continuing violation shall conetitute a separate
violation for purposes of this paragraph.
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{3) The amount of such civil penalty shall be assessed by the Secretary by
written notice, The Secretary shall have the discretion to compromise, modify,
or remit, with or without conditions, any civil penalty assessed under this
Aubsection against any person, except that any civil penalty assessad for a
violation of section 507{a) (1) eor {2) [15 UsCc @ 2007({a}{1l) or (2)]may be so
compromised, modified, or remitted only to the extent--

{A) necessary to prevent the insclvency or bankruptcy cof such manufacturer,

{B) such manufacturer showe that the vioclatien of section 507(a} (1) er (2)
[15 UsSc @ 2007(a){l) or (2})]resulted from an act of God, a strike, or a fire,
or

{¢) the Federal Trade Commission has certified that modification of such
penalty is necessary to prevent a substantial leseening of competition, as
determined under paragraph {4).

The Attorney General shall collect any civil penalty for which a manufacturer
ig liable under this subsection in a civil actien under subsectioen (c) (2}
{unless the manufacturer paye such penalty to the Secretaryl.

{4} Not later than 30 days after a determination by the Secretary under
subaection (a){2) that a manufacturer has violated section 507(a) (1) or {2) [15
Usc @ 2007(a) (1) or (2)], sBuch manufacturer may apply to the Federal Trade
Commission for a certification under this paragraph. If the manufacturer shows
and the Federal Trade Commission determines that modifiecation of the ¢ivil
penalty for which such manufacturer is cotherwise liable is necessary to prevent
a substantial lese=ning of competition in that segment of the automohile
industry subject to the standard with respect to which such penalty was
apgessed, the Commission shall sc certify. The certification shall specify the
maximum amount that such penalty may be reduced. To the maximum extent
practicable, the Commission shall render a decision with respect to an
application under this paragraph not later than 90 days after the application is
filed with the Commission. A preoceeding under this paragraph shall not have the
eaffect of delaying the manufacturer‘’s liability under this section for a civil
penalty for more than 90 daye after such application is filed, but any payment
made before a decision of the Commission under this paragraph becomes final
shall be paid to the court in which the penalty is collected, and shall {except
as otherwise provided in paragraph (5}), be held by such court, until 90 days
after such decision becomes final {at which time it shall be paid into the
general fund of the Treasury).

{5) Whenever a civil penalty has been assessed and collected from a
manufacturer under this section, and is being held by a court in accordance with
paragraph (4}, and the Secretary subsequently detexmines to modify such ecivil
penalty pursuant te paragraph (3} (C) the Secretary shall direct the court te
remit the appropriate amount of such penalty to such manufacturer.

{6) A claim of the United States for a civil penalty assessed againat a
manufacturer under subsection (bl{1l} shall, in the case of the bankruptcy or
insolvency of such manufacturer, be subordinate te any claim of a creditor of
such manufacturer which arises from an extension of credit before the date on
which the judgment in any collection action under this section becomes final
{without regard to paragraph (4)).
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{c} Review of penalty by interested person.

{1) Any interested persen may cbtain review of a determination (A) of the
Secretary pursuant to which a ¢ivil penalty has been assesse=d under subsection
(b)), or {B) of the Federal Trade Commission under subsection {(b){4), in the
United States Court of Appeals for the District of Columbia, or for any ecircuit
wherein such person resides or has his principal place of businese. Such review
may be cbtained by filing a notice of appeal in such court within 30 days after
the date of such determination, and by simultanecusly sending a copy of such
fiotice by certified mail to the Secretary or the Federal Trade Commission, as
the case may be., The Secretary or the Commiesion, as the case may be, shall
promptly file in such court a certified copy of the record upon which such
determination was made. Any such determination shall be reviewed in accordance
with chapter 7 of title 5, United States Code [5 USC @@ 701 et seq.].

(2) If any person faile to pay an aseessment of a civil penalty after it has
become a final and unappealable order, or after the appropriate court of appeals
has entered final judgment in favor of “he Secretary, the Attorney General shall
recover the amount for which the manufacturer is liable in any appropriate
diptrict court of the United States. In such action, the validity and
appropriateness of the final order imposing the civil penalty shall not be
subject to review.

{d} Prescription of additienal amount by rule.

{1) (A} The Secretary shall, by rule in accordance with the provisions of this
subsection and subsection (=), substitute a higher amount for the amount per
tenth of a mile per gallon which would be used to calculate the civil penalty
under subsecticn (b) (1) in the absence of such rule, if the Secretary finde
that--

(i) the additional amcunt of the civil penalty which may be imposed under
such rule will result in, or substantially further, substantial energy
conservation for automcbiles in future model years for which euch higher penalty
may be imposed; and

{ii)} subject to subparagraph (B), such additional amcunt of civil penalty
will not result in substantial deleterious impacts on the economy of the United
States or of any State or region of any State.

(B) Any findings under subparagraph (A)(ii) may be made only if the Secretary
finde that it is likely that--

{i) such additional amount of civil penalty will not cause a significant
increase in unemployment in any State or region thereof;

{ii} such additional amount will not adversely affect competition; and

{iii) such additional amount will not cause a significant increase in
automobile impeorts.

(2) Any rule under paragraph (1) may not provide that the amount per tenth of
a mile per gallon used to calculate the civil penalty under subsection (b} (1)
be less than $§ 5.00 or more than 5 10.00,
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{3) Any rule prescribed under paragraph (1) shall be effective for the later
of--

[A) automobile model years beginning after model year 1581, or

{B) automcbile model years beginning at least 18 months after such rule
becomes final.

(e) Publication of proposed rule; hearing; evidence; publication of f£inal
rule; judicial review.

{1} (A) After the Secretary of Transportation develops a proposed rule
pursuant to subsection (d}), he shall publish such proposed rule in the Federal
Register, together with a statement of the basis for such rule, and provide
copies thereof to the manufacturers. He shall then provide a period of public
comment on such rule of at least 45 days for written comments thereon. A copy of
any such proposed rule shall be transmitted by the Secretary to the Federal
Trade Commission and the Secretary shall request such Commission te comment
thereon within the period provided to the public concerning such proposed rule.

{B) After such written comment period, any interested person, {including the
Federal Trade Commissicn) shall be afforded an cpportunity to present oral data,
views, and arguments at a public hearing ceoncerning such proposal. At such
hearing such interested person (including the Federal Trade Commission) shall
have an cpportunity to queestion--

(i) other interested persons who make oral presentations,

(ii) employees and contractors of the United States who have made written or
cral presentations or who have participated in the development of the proposed
rule or in the consideration thereof, and

{iii) experts and consultants who have provided information te any person who
makes an oral presentation and which is contained in or referred to in such
presentation;

with reppect to disputed issues of material fackt, except that the Secretary
may restrict gqueationing if he determines that such questioning is duplicative
or is net likely to result in a timely and effective resoclutjon of such isasues.
Any oral or documentary evidence may be received, but the Secretary as a matter
of policy shall provide for the exclusion of irrelevant, immaterial, or unduly
repetitious avidence.

{C) A rule pubject to this subsection may not be issued except on
consideration of the whole record supported by, and in accordance with, the
reliable, prcbative, and substantial evidence.

(D) A transeript shall be kept of any such public hearing made in accordance
with this section and such transcripts and written comments shall be available
to the public at the cost of reproduction,

{2} If any final rule is prescribed by the Secretary after such public
comment period under subsection (d) it shall be published in the Federal
Register, together with each of the findings required by subsection (d).
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(3) (A) Any person aggrieved by any final rule under subsesction {d) may at any
time before the 60th day after the date such rule is published under paragraph
(2) file a petition with the United States Court of Appeals for the cirecuit
wherein such person resides, o¢r has his principal place of businees, for
judicial review thereof. A copy of the petiticn shall be forthwith tranemitted
by the clerk of the court to the Secretary. The Secretary thereupon shall file
in the court the written submissicns to, and transcript of, the written and oral
proceedings on which the rule was baped, as provided in section 2112 of title
28, United States Code [28 USC @ 2112).

(B) Upon the filing of the petition referred to in paragraph (1), the court
phall have jurisdiction to review the rule in accordance with chapter 7 of title
5, United States Code [5 USC @@ 701 et seq.], and to grant appropriate relief
as provided in such chapter. No rule may be affirmed unless supported by
substantial evidence.

(€} The judgment of the court affirming or setting aside, in whole or in
part, any such rule shall be final, subject to review by the Supreme Court of
the United States upon certiorari or certification as provided in section 1254
of title 28, United States Code (28 USC @ 1254].

{4) In the case of any information which is provided the Secratary or the
court during the consideration and review of any such rule and which is
determined to be confidential by the Secretary pursuant to the provieions of
section 11(d) of the Energy Supply and Environmental Coordination Act of 1574
[15 UsCc @ 796(d})], any disclosure of such information by an officer or employee
of the United States or of any department or agency thereof, except in an in
camera proceeding by the Secretary or the court, shall be deemed a viclation of
section 19305 of title 18, United Staktes Code [18 USC @ 1905].
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SUMMARY OF CAFE FINES COLLECTED

MANUFACTURER N 1983 1984 1985 1986 1987
Aston Martin Lagonda Ltd.” $2 650

BMW of North America, Inc. $1 088 895
Callaway Cars, Inc.””

Jaguar Cars, Inc.’ $67 970 5 958 020 $8 799 010 $8 040 550 $5 320 1356
Fiat Auto S.p.A. $279 350
Maserati Automobiles of America, Inc.

Marcedes-Benz of North America, inc. $6 509400 1 $20214 700 | $20 526 490
PAS™"

Peugeot Motors of America, Inc. $793 080 $767 600
Porsche Cars North America, Inc. $1 253 580 $823 440 $948 480
Range-Rover of North America, Inc. $272 955
Sterling Motor Cars $2 056 625
Sun Internationat™” $45

Vector Aeromotive Corp.”™"

Volvo Cars of North America

FINES COLLECTED BY MODEL YEAR $57 970 $6 968 020 $15 564 540 $29 871 B16 $31 260 530

" Now sveraged with Ford imports.
™ Producad in tha U.S.

“* Guay-market importar of Canacian Volvos.
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SUMMARY OF CAFE FINES COLLECTED

MANUFACTURER 1988 1989 1990 1991 18992
Aston Martin Lagonda Ltd.’

BMW of North America, Inc. $16 411 380 | $14 923580 | $14878160 | %11 249 230

Callaway Cars, Inc."” 520 400

Jaguar Cars, inc.” $5 5682 070 $6 311 8956

Fiat Auto S.p.A, $897 260 $670 120 $7056 220 $796 575 $466 750
Maserati Automobiles of America, Inc. $120 000

Mercedes-Benz of North America, Inc. $18 296465 | $204150456 ] $17 656 105 | $19 169 540

PAS" $294 500

Peugeot Motors of America, Inc. $482 280 $487 800 $72 500 $192 660

Parsche Cars North Amaerica, Inc. $1 048 905 $1 8751256 $2 033770

Range-Rover of North Amarica, Inc. $5563 980 $778 140 $656 370

Sterling Motor Cars $1 248 120 5588 195 $162 000

Sun International™*

Vector Aeromotive Corp.”” $1 740

Volvo Cars of North America $1036116 ] $12 244 440 $7 768 420

FINES COLLECTED BY MODEL YEAR 544 519450 $47 3B0515 $4B 448966 $3917B 166 $466 750

" New averaged with Ferd kngerse.
" Prosuced v the U.S.

“* Gawy-markat impoctsr ol Canaden Vohae.
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