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i.

Abstract

This thesis addresses the issue of international trade and environmental

protection, more particularly within the framework of the GATT dispute

settlement system. In May 1993, the European Union took issue with the U.S.

taxes on automobiles aimed primarily at environmental concerns. The European

Union claims that the gas guzzler tax, the luxury tax and the corporate average

fuel economy (CAFE) payment are discriminatory and therefore contrary to the

principles of GATT Article III.

The study of this dispute and the prospective analysis of its outcome show that

both the gas guzzler tax and the luxury tax do not constitute a violation of the

General Agreement. However, the CAFE payment violate the national

treatment obligation and is not justified under the GATT general exceptions.

The CAFE payment, despite that it is primarily aimed at fuel conservation,

constitute a means of arbitrary and unjustifiable discrimination.

The outcome of this dispute confirms the permissiveness and Iimits of the

GATT rules toward legitimate environmental policies .
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Résumé

Ce mémoire adresse la question des échanges internationaux et de la protection

de l'environnement, plus particulièrement dans le cadre du système de

règlement des différends du GATT. En mai 1993, l'Union européenne a pris

action à l'encontre des taxes environnementales américaines sur les voitures.

L'Union européenne prétend que les taxes américaines - "gas guzzler tax",

"Iuxury tax" et "corporate average fuel economy (CAFE) payment" - sont

discriminatoires et donc contraires aux principes de l'Article III du GATT.

L'étude de ce différend et l'analyse prospective de son dénouement démontre

que certaines taxes américaines - "gas guzzler tax" et "Iuxury tax" - ne

constituent pas une violation de l'Accord général. Toutefois, le "CAFE

payment" enfreint l'obligation de traitement national et n'est pas justifié sous

les exceptions générales du GATT. Le "CAFE payment", malgré qu'il vise

principalement la conservation de combustible, constitue un moyen de

discrimination arbitraire et injustifié.

Le dénouement de ce différend confirme la tolérance et les limites des règles

du GATT à l'encontre des politiques environnementales légitimes.
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1.

INTRODUCTION

Environmental protection has, in the past years, become a major con cern of the

World Community. Internationally, this awareness can be seen through the

increasing number of environmental agreements being concluded or under

negotiation and the efforts of the various specialized agencies in their fields of

expertise. However, no coherent institutional mechanism deals effectively with

world-wide environmental problems and co-ordinates the proliferating number

of international agreements and the diffuse work of the specialized agencies.

The General Agreement on Tariffs and Trade', created at a time where

environmental protection was not accorded the political priority it currently

holds, has been nevertheless indirectly involved in the control of the national

environmental measures of its Contracting Parties, giving these measures an

international dimension. In fact, the dispute settlement procedures of the

GATT have been used more frequently for the settlement of international

environmental disputes than the dispute settlement procedures of any other

1 S8f18tlll Agl8eftl8nt on TllnYls and r'Bde. 3D October 1947. Cano T,S. 1947 ND. 27. 55 U.N.T.S. 187. ll.A.S. No. 1700, 8.1.5.0. 15/6 [hereinafler
GArn. Not yal in force. The GATT is applilld provislonlllly by ail contracting parties. The originel contracting parti" 8pply the GATT sinee January 1.
1948. under the Protoco/ of Provisioflll Application of the Genet!! Agreement on Tariffs fJmI Tmde, 30 October 1947. 55 U.N.T.S. 30S. 8.1.5.0. IVln
[heninefler Prococo! of Pruvisiof18J Appliclltionl. The conuacting parties which have r.cceded sinee 1948 apply the GATT under Iher respective Prolocol
of Accession. The ItlXt of Iha GIOIIl'II\ Agreement W1I5 emllnded in 1948 by maans lif live Prolacols. in 1955 by muns of 1bres Prolocols, only one of
which anterad into forct and in 1985 with tha introduction of a Part IV On Tradl and D6yalopmant. Tha taxt of tha General Agreement in force as from
27 Juna 1988 is reprinled in B.l.S.O.lVIl. The term GATT is used herain 10 rster bath ta the General Agreement and the organisation and trading system
tht has evotv.d undar the General Agreem.nt.
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world-wide organization since 19802
•

From its beginning in 1948, the GATT has been involved in the regulation and

liberalization of international trade. At that time, environmental eoneerns were

limited to the specifie protection of human, animal or plant Iife, with no explicit

general reference to 'environmental protection' as such. However,

•

environmental protection is allowed under the general rules of the GATT.

GATT Article III places hardly any Iimit on the freedom of countries to apply

non-discriminatory regulations to protect their environment from damage from

domestic production activities or from the consumption of domestically

produced or imported goods3
• And the general exceptions in GATT Article XX

for "measures necessary to protect human, animal or plant Iife or health"

(Article XX{b)) and "measures relating to the conservation of exhaustible

natural resources" (Article XX{g)) can justify the trade restrictions necessary for

the protection of the environment.

Nevertheless, GATT rules have not prevented an increasing number of

international disputes over the consistency of national environmental measures

with the GATT and over the interpretation of the pertinent rules of the GATT.

2 Ernst.Ulrich PETERSMANN, -International Trade Law and International Envionmental Law: Prlvantion and Seulement 01 rnlern'lional Envioll"manlal
Disputes in GATT-, 119931 27 Joutna/ of Worfd r'lIde 43, 53.

, Ibid.
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A recent dispute settlement proceeding under GATT Article XXIII, the 1991

Panel Report on U.S. Restrictions on Imports of Tuna4
, has raised, notably, the

important question over GATT-consistency of extra jurisdictional environmental

protection, Le., "whether imports restrictions may be used to influence

environmental measures of another country,,5 under GATT rules.

The 1991 U.S. embargo on Mexican tuna i1lustrates the conflict between

national environmental law and GATT international commercial law. To help

save dolphins killed by Mexican tuna fishing practices, the United States

imposed an embargo upon yellowfin tuna and tuna products from Mexico under

the 1972 Marine Mammal Protection Act 6. Mexico challenged the U.S. action

in the GATT. The dispute seUlement panel ruled in favour of Mexico and

determined that the U.S. embargo on Mexican tuna, even though designed to

conserve dolphin, was inconsistent with the GATT7•

ln its concluding remarks, the Tuna/Dolphin Panel Report noted the fact "that

the provisions of the General Agreement impose few constraints on a

4 United Stalss· Restnctioll$ on ImpartI of Tuna W81ÎcO v.U.S.1. GATT Dac. OS21IR. 3 Seplomber 1991. roprinted in ~Gener81 Agreement an Teriffs
and Trad.: Dispute Saillament Panel Repon on United Sietes Restrictions on Imparts of Tuna-,11991J 30 InternationallegaJ Malenal: 1594 lhereinafter
TutM/Doiphin Panel Report!. This Penel Report WBS never adllpted by the GATT Couneil.

, E,·U. PETERSMANN, -Inlernellanel Trade Law end International Envionmentel Law: Prevention and Seulement of Internalional Envronmentel Disputes
in GATT-, SUpT. note 2. 54.

1 Mann. Mimmli Protsction Act, 1972. Pub. l. No. 92·252. B6 Stal. 1027, codifiad as emandad at 16 U.S.C. 1371.

J For an analysis of the findings of the Tun4/Doiphin p:r;71.'!~Dort. SBe Chaptlll' 3 . Blm: -Production Standards v. Product Standards-; Chapter 5 . C: -Tho
Eltra Jurisdictional Applicability of GATT Article XX-, below.
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contracting party's implementation of domestic environmental policies u
".

However, as far as differences in environmental regulations of producers are

concerned:

[...1 It seemed evident to the Panel that, if the CONTRACTING
PARTIES were to permit import restrictions in response to
differences in environmental policies under the General
Agreement, they would need to impose limits on the range of
policy differences justifying such responses and to develop criteria
50 as to prevent abuse. If the CONTRACTING PARTIES were to
decide to permit trade measures of this type in particular
circumstances it would therefore be preferable for them to do 50

not by interpreting Article XX, but by amending or supplementing
the provisions of the General Agreement or waiving obligations
thereunder. Such an approach would enable the CONTRACTING
PARTIES to impose such limits and develop such criteria."

To this date, the Tuna/Dolphin Panel Report remains unadopted by the GATT

Council, and, as Mexico and the United States reached a mutually acceptable

solution, there is very few chances that it will ever be10
• Therefore the Panel

Report is neither legally binding upon the United States nor officially part of

GATT treaty practice .

• United States· Restnctions on Imports of TunalMsxko v. U.S.I. supra notB 4. peril. 6.2:
"1...1a contractiog party is fTBB to tu: or ragulate importad producls and like domllSlic products as long ilS ils tlles or ragulations
do nol discriminata against imported producls or effard prolection to domllStic producers, end a conlractiog party is lin Iree to
lax or reQulate domestic production for environmenlal purposlIS. As Il corollary ta theu righll, a canlracling party may nol
restric! imparts of 8 product merely bocause il originales in Il country wilh enwonmenlll\ polie!" diU.ent Irom ifs own."

1 Ibid.. pera. 6.3.

10 Mexico opted nol to punue the adoption of l~e Penel Reporl in the GATT CGuncil-in order to aVGid jeopardizing cGntinuing nugotiulic.ns rugurding thl
North American Free trad a AgreemenIINAFTA'-; Stanlev M. SPRACKER and David C.lUNDSGAARD. -OGlphins und Tuna: Renewed Amnlion Gn the Future
of Frae Trad. and Proteclior. of the EnvirGnm.nl-, 119931 18 CoJumbll Joufn81 of Environment,l1.4w 385. 366.
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However, the TunalDolphin Panel Report was very much publicized, discussed

anp analyzed. Some commentators have seen a good report, strengthened by

past GATT practice". Others have seen a poorly reasoned al id inconsistent

report, unsupported by the language of the GATT, its drafting history and past

GATT panel decisions'2. As the reasoning of the TunalDolphin Panel Report

is more than likely ta be embraced by a subsequent GATT panel, it is only a

matter of time for it to become agreed GATT practice'3.

More recently, in May 1993, the European Union took issue with the U.S. taxes

on automobiles. This dispute regards the U.S. tax regulation on high polluting

automobile motors, which the Union considers to be discriminatory and

therefore contrary ta the principles of Article III. Consequently, the GATT

Council agreed to establish a Panel ta examine the European Union complaint

against the United States. The outcome of this dispute is bound ta stimulate

the debate over the relationship between trade and environmentai policies, and

11 See noubly, John H. JACKSON, "World Trade Rulas end Envionmental PolicÎes: Congruence or Confliel?", (1992149 Washington and Les /.Bw Review
1227; lad L. McDORMAN, "The 1991 U.S.· Mexico GATT Panel Repon on Tuna and Oolphin; Implications for Trade and Envronment Confliels", 119921
17 Nonh C,rolin, Jou",,1 of Int'mlrioM/Law and COITII118rCJB! RfJfIu/ation 461.

11 See. nolably, Steve CHARNOVITZ. "GATT Ind the Envronmenl: Exemining the Issu&S", 119921 4 International Environments/ Affairs 203: Eric
GHRISTENSEN and S.manth. GEffIN. "GAn S'lS os N't on Envionman"l Ragul.lion: Th. GATT Pan.1 Ruling on Mni"n Y,II,wlin Tuna Impons and
tha Nnd for R,form Dt lhalnlernalional Trading System",lle01) 23 Univsl$jty of MiamiIntsr·American Law Review 569; Jeffrev l. OUNOFF, -Reconciling
International TrIdI with Preservation of the Global Commons: Can We Prosper and Protect7-, 119921 49 Washington and lee law Rsvisw 1407; Elizabelh
E. KRUIS, -The United States Trade EmberDo on Mllican Tune: ANecessery Cons9IVaiionist Measure or an Unfar Trade Barrier?-,11992l 14 loyola of
los Angs/ss Intef118tionsland ComfJ8ratNs Law Jouf1181903.

IJ ln the meanlime, the Europaen Union (then the Europeen Communitvl îssued a new GATT complaint against the Manne Ma:"IT/al Protection Act, supr/l
noIe 6. On July 14, 1992, Iha GATT Council grllntad Ihe raquBSt of Iha European Union for 8 pinel to delermine whether the U.S. sllcondary emblrgo
on certein tune end tune products is consistent with the GATT. The case is still pending in GATT: Thomes E. SKILTDN, -GATT and the Envronmenl in
ConfUcl: The Tune·Dolphin Dispute and lhe Quast for an International Conservation Strategy-, 119931 26 Comelllnternationallew Journal 455, 474. For
a good description of the U.S. !clions following the Tune/Do/pmn Panel Rspon, see T. E. SKILTON, ibid., 470474; Steve CHARNOVITZ, -Envi'onmentalism
Confronts GATT Ruia: Recent Del/slopmenl! and New Dpportunitin-.119931 27:2 Journal DI WiJtId Trads 37, 3740.
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the role of the GATT over the harmonization of environmental standards.

The purpose of this thesis is to address the issue of international trade and

environmental protection, more particularly within the framework of the GATT

dispute settlement system. A study of the recent complaint on the U.S. fuel

economy standards and gas guzzler tax to dealt with by the GATT and a

prospective analysis of its outcome will constitute the principal achievement of

this thesis.

The first part of this thesis sets the legal basis of the trade dispute involving the

European Union and the United States. Chapter one briefly describes the

salient features of the GATT dispute resolution process. Chapter two is

dedicated ta the facts underlying the dispute on U.S. fuel economy standards,

notably, the European Union complaint to the GATT and the U.S. regulations

involved.

A second part addresses the consistency of the U.S. taxes on automobiles with

the GATT national treatment obligation. Chapter three presents the GATT

obligation, more particularly the general provision (Article III: 1) and the one

specifically designed ta address the issue of internai taxation (Article 111:2).

Chapter four analyzes the consistency of the U.S. regulations with the GATT

principle of non-discrimination such as expressed by the national treatment
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obligation.

A third part addresses the exoneration of the U.S. taxes under the GATT

general exceptions. Chapter five presents the GATT exceptions, notably, the

environmental exceptions (Articles XX(b) and XX(g)). Chapter six analyzes the

possible justification of the U.S. regulations under the exceptions. The

interpretation given previously to the GATT provisions addressed by the various

panels and the CONTRACTING PARTIES, will be considered.

ln conclusion, a reflection on the role that the GATT should play in the future

protection of the environment is necessary. Can the GATT be amended, or

interpreted, in order to respond to the urgent need for effective and universal

environmental protection? Special attention will be given to the outcome of the

international negotiations on new trade and environment rules that took place

in the context of the Uruguay Round. A survey of the legal issues related to

the liberalization of international trade and environmental protection is essential

to fully understand the place of the GATT in the international legal order.

This thesis in no way pretends to present an exhaustive exposition of the GATT

law. Attention will be given to only a few of the GATT provisions and panel

reports that are in one way or an other relevant to the current dispute and the

role that the GATT can play in the protection of the environment.
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Moreover, it is important to note, that despite the fact that a special attention

is dedicated to the dispute settlement system which resulted from the Uruguay

Round negotiations, these improvements are not yet in force. Therefore, this

thesis addresses the European Union - United States Gas Guzzler Tax Dispute

in the perspective of the rules of the GATT 1947 and not of the GATT 1994.

Finally, the European Union - United States Gas Guzzler Tax Dispute is, at the

time of this writing, still pending before the GATT. The final report has not

been issued by the Panel, nor adopted by the GATT Council. Consequently,

this thesis prospectively analyses the outcome of the dispute, with no regard

to the examination and the findings of the GATT Panel in United States - Taxes

on Automobiles.
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PART 1. THE GATT AND TRADE DISPUTE

9.
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,. Dispute Resolution and the GATT

The GATT origins, evolution and prospective developments are addressed in

order to provide an acute understanding of the legal, political, and international

context in which the CONTRACTING PARTIES dispose of the various disputes

arising over the Interpretation and application of the General Agreement.

On the rriultilateral front, GATT is the major agreement regulating trade

relationships. It represents an organization as weil as an agreement'4. The

GATT was not intended to be a permanent organization and it is characterized

by its lean bureaucracy and flexible structure l5
•

It is this international organization that has provided the framework for the

different rounds of international commercial negotiations, such as the 'Tokyo

14 The organÎlation WBS not originally intended. EHectively, the Agreement was foreseen 10 be lin inlerim document in support 01 futur.tariff negoliations
whila the International TrBde Organization (lTOI, Il more permanent organiution, wn ntabli3hed. EnantieUy baeau.. the United States failad 10 ratified
the Havana Charter. the ITO WBS never 8Sublished. The GATT Agreement we, also oever relified by the U.S. Congress. HowevlIl', il did nol need
Congressionll\ ratification to ba effective es ils adoption WBS authorized under the terrIlS of the R8ciprocIJJ ,,,de AglB8ff18ntl Act. The United Siaies beceme
contractiog party 10 the GATT when they eccapled the GATT Protocol of Provision,' ApplicIJtjon, suprIJ noie 1. which Au.lraHa, Belgium, Canada, France,
Luxembourg, the Netherlends and lhe United Kingdom abo signed. This Protocol fiud the enlry in10 farce of Ihe GATT on JlnUBry 1, 1948. Il resulted
in Ihe -establishment of a broad statement of principles, with no formai inslitutional structure ta administer the agraement or monitor the edherence al
the parties ta it-; Robllft P. PARKER, -Oispute SeUlement ln Ihe GATT and tha Canada·U.S. FUI Trada Agreemenl-, 119891 23:3 Journ,lof World 'flJdB
83, 85; Jeffrey M. WAINCYMER, -Revilalising GATT Article XXIl1·lssuas in Ihe Contlliof tha Uruguay Round-,11989l 11 AusfrlJh,n Business llJW Rw;1IW
3. 45 IAppendixl.

15 R. P. PARKER, suprs nota 14, 85: it consisls in a small Secrelariat in Geneva, where Ihe bureaucracy is very small and hlS only minor administrai ive
funetions. .
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Round' and the latest 'Uruguay Round"B.

The GATT does not legislate specifie terms of trade or commerce;
rather, it provides a framework by which the parties make
agreements with each other, known as "concessions", to Iiberalize
trade on a quid pro quo basis. [...1

A key feature of the GATT rules, therefore, is the maintenance of
the balance of interests struck when contracting parties agree to
concessions. [... ]

ln this context, dispute resolution procedures have a special place.
On the one hand, the dispute resolution mechanism must be
capable of enforcing the agreement's terms. On the other hand,
in the GATT context, dispute settlement takes into account the
overarching principle of a balance of interests through mutually
agreed concessionsY

A. The GATT Dispute Resolution Process -Its Origins and Overview of Key

Themes

The earlier GATT (GATT 1947) contained some institutional provisions, notably

various dispute resolution procedures. Those provisions were intended to

ensure the efficiency of the tariff-reducing agreements over the non-tariff

barriers prior to the establishment of the International Trade Organization'B.

The GATT dispute settlement mechanism is oriented towards negotiation and

11 The former ended in 1979 lInd the lalter finally reachad an agreement on Oacemblll' 15. 1993. The rocant agreement of the Uruguay Round will
Iransform the GATT iota thl World Trad. OrgllnaatiDn (WTOlas soon BS January 1.1995 and no later then July 1, 1995. The WTO will bll broader than
the pre·edsling GATT ragime, notably by including secvices and intellectuel propEll'ty. and will hava more Bnforceable dispute spnlement; Final Act Embodying
t!l8 Rssults of the Urugwy Round of MuItilIt8f!/ Tmds NegotÎla'olll, 15 OecembBl' 1993. MTNIFA lhereinaher FlRBI Act!. The Final Act WBS adoplBd on
April 15, 1994 81 Manekash. Morocce.

If R. P. PARKER. SUpf6 notB 14. 85.

l' J. M. WAINCYMER. SUpf6 note 14. 4546 IAppendixl: for mOfB iniormlliion on thelnlernlltionel Trllde Organizlliion. supra noie 18.
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conciliation. It is not of judicial or arbitral nature. The mechanism relies upon

several provisions '9 , the most important being Articles XXII· Consultation·

and XXIII· Nul/ifieation and Impairment. The former article provides for a first

level of consultation on any matter affecting the operation of the General

Agreemeneo. Should bilateral consultations fail to produce a satisfactory

settlement, either of the concerned parties may seek the conciliatory

intervention of the CONTRACTING PARTIES21
•

A second level of consultation is available through Article XXIII 22 in the event

n Notably G.\TT Articles XIX IsafBguardsl. XXVIll lmodilication al schedules of concessions), XXVl51lwaiversl.

lQ GATT. supra note 1. Art. XXII. a5 amended by Protocol Amending tho Presmble and Parts" and 111 of '118 GemJf81 AgtrJemBnt on rerilts and T,ada,
10 March 1955. 279 U.N.T.S. 166:

-Article XXII

Consultation

1. Each contracting party shall accord sympathetic consideration 10, and shall affard adequat! 0PPllrtunily lor
consultation regarding, such representations a5 may be made by anothar contracting parly with Iho rlspeella any malter eflecling
the operation off this Agreement.

2. The CONTRACTING PARTIES may, 811ha reques! of 8 contrllC1Înll party, consult with any conlractinll party or penin
in respect of any malter for which it has nat heen possible to find Il satisfactory solution through consultation under pmgraph
1."

11 By convention, the individual signatories of the GATT are referred to wilh lawef·case letlers • cantracting porties . as the collaclive body 01 dacision
makllfs is referred to wit!J cllpitlllleUefs, CONTRACTING PARTIES; GATT, sUP" note 1, Art. XXV:l, which provides: ·Whecevef reference is mada in this
Agraement to the conlracling parties acting jointlv they are designated as Ihe CONTRACTING PARTIES·,

n GATT, suptS nola 1, Art. XXIII, as amanded by P,otocol Amend/ng the Preambls and Parts Il and III 01 tho GSfl8f81 Agte8msnt on Tsnlfs and T,sdo,
sup,a note 20:

"Articl. XXIII

Nu/lificst;on or ImpaifrTl8nt

1. If the canlraeting parly should eon:iider thalany benefit aeCl'uing to it dreclty or indreetly under this Ignamenl is
being nullified or impaied or thal atlainmenl of any Dbjective of the Agreement is being impeded as a result of

(a) the failure of anolhar contracting party 10 Clny out ils obligations undar Ihis Agreement, or
lbl the application by another contracting party Df any measun, wheth.. or nol il conflictl with the

provisions Dt this Agrllmant, or
IcI the existence of any other situation,
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Under

•

Article XXIII, the consultation starts with written representations or proposais.

If no satisfactory result is reached, then the matter can be referred to the

CONTRACTING PARTIES24 for a third-party dispute settlement procedure.

While these provisions do allow for a broad range of dispute
settlement devices, including third-party adjudication and the
imposition (or threat) of sanctions, Articles XXII and XXIII
demonstrate a real reluctance to force third-party dispute
settlerTlent procedures in GATT matters. Articles XXII and XXIII: 1
emphasize negotiation and consultation as the first step in
resolving disputes. Article XXIII:2, the real meat of the dispute
resolution mechanism, implies a strong preference that third
intermediaries issue 'recommendations' rather than 'ruJing'. Even
if the Contracting Parties do issue a ruling, sanctions will be
imposed only if the matter is 'serious enough to justify action' .25

the conlrllcting party may. wilh li view 10 lhe salisfaclory adjuslment of the malter, make written reprllSentlltions or proposais
to the other cllnlfacting party or parties which il considers 10 he concerned. Any contractiog party thus approached shall give
sympalhatic consideration 10 lhi! reprasenllltions Of proposai made to il.

2. 11 no 5atisfaclory adjustment is affected betwllBn Ihe contractiog parties concerned wilhin e reasonable lime, or if
lhs difficulty is of the type dasaibad in paregreph 1 lcl of Ihis Article, tha matler mllY bB refllfTed to the CONTRACTING
PARTIES. The CONTRACTING PARTIES sheU promplly invesligate any matter referred 10 them end shall make appropriue
recommendations 10 lhe contracting parties which they consider to be concernad. or give aruling on the matter, as appropriala.
The CONTRACTING PARTIES may consult with contracling parlias with the Economic and Sociel Councl! of the Uniled Nations
and with any appropriats inter·governmenlal orgllnizalion in cases where thay consider such consultation nacessary. If Ihe
CONTRACTING PARTIES consider lhet Ihe crcumstances ara serious anough to justify such action. Ihey may euthorize a
contracting party or partias ta suspend the application ta any olher contracting party or partias of such concessions or other
obligations under this Agreement es they delermine to be appropriate in lhe crcumstances. If Ihe application to any contracting
party of any concession or other obligation is in fect suspended, th lit contracting party shall then be frlle. not Ist9l' than 60 days
&fter such aclion is lakell to give written notice ta the Execulive Secretery ta the CONTRACTING PARTIES, of its intention to
wilhdraw from Ihis Agreemont and such withdrawal shall teks effact upon the sixtialh day fol1owing tha day on which such notice
is received by him.-

u However, Ihe praclico dav.lop.d und. the GATT makes use of the first d.gree of consultation (und« Anicla XXIII a condition for the eligibility 10 resort
ta tho socond degrll (under Article XXlIIl; Olivier LONG. -Le place du droit dans le système commercial du GATT-, 11993 IV) 182 Col/ected Courses 0/
IhB H.U'" A"d""y 01 Inr.,...onol 1... 13. 83.

N ln the course of time, the Assembly of the CONTRACTING PARTIES has lak&n the name of GATT Councit PilllTe PESCATORE, -The GATT Dispute
Senlement M!chenism: Ils Presenl Situation lInd ils Prospects-, (1993) 10:1 Joumal o/Intemational Arbitration 27, 21.

:II R. P PARKER, Supll notl 14, 87.
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Article XXIII requires the nullification or impairment of a benefit accorded under

the GATT to come into force. However, a presumption exists under the

practice of GATT that treaty violation in itself has an adverse impact on other

contracting parties, which establishes a prima facie case of nullification or

impairment. A mere violation of the Agreement can thus be sufficient in itself,

if not rebutted and sufficiently serious, to warrant an imposition of

sanctions 26
•

Article XXIII covers complaints originating outside the specifie terms of the

Agreement itself. Effectively, any measures taken by another contracting party

bringing the nullification or impairment of a direct or indirect benefit of the

Agreement can give rise to a complaint, whether or not it constitutes a violation

of the Agreement27
•

B. The GATT Dispute Resolution Process - Its Evolution

From its beginning, the GATT general mechanism created under Articles XXII

and XXIII has been used in the settlement of disputes among contracting

parties. While a certain balance between negotiation, conciliation and third­

party adjudication was established, no procedural provisions existed regarding

the consideration of a complaint.

21 1979 Underst4nding. infr/l. Ilote 29. Annex. para. 5; R. li. PARKER, SUPf/l note 14. 87.

n GATT. suprll note 1. Art. XXlIIl1llbland Ici. reprînted. supra note 22.
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The weaknesses of the general mechanism have been progressively corrected

over the years by the practice developed under the GAn and the decisions of

the CONTRACTING PARTIES28 , Its evolution reached a critical point in 1979

with the adoption by the CONTRACTING PARTIES of the Understanding

Regarding Notification, Consultation, Dispute Settlement and Surveillance 29

and the following Ministerial Declaration on Dispute Settlement 30,

The 1979 Understanding with, in annex, the Agreed Description of the

Customary Practice of the GA TT in the Field of Dispute Settlement (Article

XXIII, paragraph 2) essentially codifies the customary practice developed over

the years31 , ln the early years, disputes were often settled iniormally32,

However, trade issues became more and more complex and frequent recourse

to the dispute settlement mechanism was necessary33, As the number of

contracting parties increased, the settlement of disputes was referred to panels

11 ln 19B8, 1special procedure WBS adopted by the Canlr.cting Parties for tha seUlement of disputas between daveloped end developing contracting panies;
B.l.S.D. 145/18. This special procedure wes confrmed in 1919 with the conclusion of the Tokyo Round. Special disputa seulement procedures aTe alsa
ineluded in the noMaritf berrin codes negolialBd in the TokYli Round.

Il 2B NOVlmb" lB7B, GATT Doc. U49D7. B.I.S.D. 29S/21D Ih".inaft" /979 Unders'endingl.

" 29 November 1982, B.l.S,D. 295/13. The Minisle';81 Decl8ratjon on Dispute Settlement is only worthwhile mentioning fer the last sentence of paragraph
ll, whic;h is worded: -11 is undlJl'$tood Ihat detisions in Ihis process cannot edd to or diminish the rights and obligations provided in the General Agreement:
The polilical intention behind Ihis senlance is obviously -ID hamstring the panels in Iher freedam of intllfpreletian and 10 prevenl eny 'dynamic' or
'constructive' davelopment ot GATT IllW:; P. PESCATDRE, -The GATT Dispute SeUlement Mechanism: Us Presant Situation and its Prospects-, supr8 noie
24. 28.

)l R. P, PARKER, supt! note 14, 90.

n Joseph A, McKINNEY, -Oispute Sellliimint Und. lhe U.S.·Canada frai Tradll Agraemant-, t1991J 8:4 Jouf1181 ollntBf118tion61 AtbitrBtion ae, el.

n Ibid.: -Mini disputes hevi been dealt with since 1974 Ihsn WIlfB filed betwBen 1948 and 19.74, and more th an one·third of an dispules handled by
GATT hivi bean filld since 1979:
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and procedural rules emerged regarding the decision-making process, notably.

panel formation and composition. The system started to operate more Iike a

The 1979 Understanding insists on notification35
, reaffirms the importance of

prior consuitations3B and codifies the resolution of dispute through the use of

panels37
• Special attention is given to the formation, composition, operation

and function of panels. However, despite the institutionalization of the panel

procedure, the use of negotiation and conciliation is encouraged throughout the

whole process. A large number of steps are foreseen, and it is always possible

for the parties to reach a satisfactory settlement before the panel submits its

report to the Council, in which case it is the end of the matter3B
•

34 R. P. PARKER, $/lP'1J n01914, BB: huerings Wefe held and reports considered in privais by the penal. which reviewed ils praposed lindlngs with the
cDunlries involved in the ces9S il considllfsd.

:l5 1979 Understanding, SUP/II note 29, pare. 2·3,

11 Ibid.. para. 4·6.

" Ibid.. p.ra. 10·21.

-The terlns of 1979 Underst8nding lInd the Agreed Description refleet the cumblil'somenass ot the GATT dispute Tilsolution
procedure. Thil 1979 Understanding calls for alleast eight distinC1 SIOpS belween the fillino of a camplaint and the lineleclian
by the Contracting Perties:

l1J consultation be1ween the parties to the dispute;
III tha use of gaad officls of olher pllrties or Ihe GATT oUicers;
(31 a request ta estllblish Il working party or Il panel, on which requesllhe Conlrllcting Partiel will ronder Il dacision
'in accordanca with standard practice';
(41 composition of a panel by the Di'ector·Genlflll of the GATT. subject ta the egreement of Ihe parlillS and the
epproval of the Contracting Parties;
(51 a hearing or hearings al which interested parties may prasent thei' views;
(61 consuliition between the panel memblfs and the parties ta a dispute with 1 view la recommending la the
Contrac!> _' "in Il mUlually acceptable solution;
m preptn, 'ion ': a panel report and review of the propose~ report by int8l'nted parties;
181 consideral'''.1 of the panel report by the Contracting Partin.

WhUe the 1979 Understanding don propose time limits for most of theSl steps, it don nat do sa lor aU of lhem. end they are
precatory rather than mandatory in that lhere is no specified sanction for non·campliance:; R. P. PARKER, IUp'. noie 14. 90.
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The tension between political and legal solutions to disputes, i.e., between

negotiation and adjudication, is not affected by the 1979 Understanding 39.

Today, in spite of the progressive codification of the basic
procedures for the settlement of disputes by third party
adjudication, consultations and conciliation leading to an amicable
settlement through diplomatie negotiations are still preferred by
the contracting parties. Thus, the major characteristics of the
GATT system of settlement of disputes is the conciliatory
character of the procedures. The objective is to redress the
contractual balance of rights and obligations between the
disputants in particular and among the contracting parties in
general. 40

The GATT system of settlement of trade disputes is generally seen as relatively

efficient41 . Over the years, the system has been improved on a number of

occasions. However, most members of the GATT are of the opinion that there

is room for more flexibility, efficiency and rapidity.

The GATT dispute settlement has been criticized for inordinate
delays in the appointment of panels and for the time required by
these panels to render their decisions. Also, since the system
requires consensus, any member of the GATT, including the
parties to the dispute, can block the formation of a panel or the
adoption of its report. [00.] Implementation of panel
recommendations has also been a problem, with the burden of
oversight generally falling to the aggrieved party.42

,. Ibid., 90.

010 Jeln-Gabriel CASTEL. -The Uruguay Round end lh& lmprovemenls 10 tho GATT Dispute SoUlement Rules and Procedures-. (19B91 38 Internerione/end
ComplflÛV' 1.8W OwrtlJr/y 834. 838·839.

.. Ibid.. 834: J.·G. CASTEL A. L. C. d. MESTRAL end W. C. GRAHAM, TIIB C...di.. /.w.nt! P"ctics of Int.rnstion.1 T"dB: With P.rticnl" fmphssj,
on Export,ntI Import of Goods end SeMess. Toronto, Emond Montgomery Publications. 1991, p.450.

Q J. A. McKINNEY. SUP" note 32, 91.
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The principal criticism is that the GATT system provides too many opportunities

for a party to a dispute to cause delay in the dispute settlement process·3 .

The cause of this problem lies largely with the voting procedure in the GATT

Council 44
• The practice of the GATT is that CONTRACTING PARTIES decide

on the basis of consensus45
• A proposai will be accepted unless one or more

contracting parties specifically object to its acceptance46
• Therefore, the

losing party to the dispute can block the adoption of the panel report by

refusing to join in a consensus decision to accept.

According to customary practice, the decision of the Council is
taken by consensus. Consensus comes close to unanimity or
mutual agreement; but it is not simply unanimity. It is, rather, a
state of non-objection, a resigned let-it-go. Objections and
misgivings may be freely expressed, but final assent mops up any
reservations which may have been previously expressed. 47

Consequently, at the beginning of the Uruguay Round of Multilateral Trade

Negotiations, the members of the GATT appointed a Negotiating Group on

Dispute Settlement with the mandate to review the rules and procedures of the

43 Ronald A. BRAND, ·Compeling Philosophies of GATT Dispute Resolution in the Oilseeds CUB end the Dreil Undersl8n~jng on Dispute Senlemenl-, 119931
27:6 Journal of World TfBde 117.134.

44 GAn Couneil is an equivalent legel d.nomination for the Asnmbly of the CONTRACTING PARTIES. for which Ihe Couneil is empowered 10 Ici in
accordanc! with normal GATT pr!lctice; 1979 Undsrstanding, supra note 29. 215. Anneli. para. 1, fOlllnote 1.

.s GATT Aniela XXV(41 provides for decislons by mejority vote of the CONTRACTING PARTIES. Howevlll'. the praclic. of the GATT Couneil hes been
10 make decisions only by consensus. This prectice has been codified in lhl Minists,;alOscJ,IItion on Oisputs SsltllJ11l8nt, SUPffJ noie 3D, pare. x, and
reaffimed in the Mid·Tsnn R8Yiew Agreement, infm nllte 50, pare. 6.3: R. A. BRAND. sUP" noie 43. 134·135.

.. RlIsine PlANK, -An Unofficial Dnaiption of HlIw AGATT Penel Works end Olles Not-, 119S71 29 $wiu R8Yt'ew o/ln/sm"ion,1 Competition L,w 81,
111.

41 P. PESCATORE. -The GATT Dispute SeUlement Mechanism: Ils Present Siluelion and its rrospe:is·, SUpffJ nol. 24, ~5.
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The Group identified important issues and

•

submitted a list of improvements to the Trade Negotiations Committee49
,

Meeting at the Ministerial Mid-Term Review in December 1988, the Trade

Negotiations Committee recommended a number of improvements to be applied

on a trial basis for the remainder of the Round50
• The Mid-Term Review

Agreement foresees the maintenance of the existing rules and procedures. It

essentially aims to ensure timely and efficient conciliations and settlements of

trade disputes51
, Its main features52 are the establishment of strict time-

Iimits53 and the introduction, for the final resolution of disputes, of arbitration

as an alternative to panel proceedings54
,

The Mid-Term Review Agreement has truly improved the effectiveness of the

41 The currant Uruguay Round ha! for negoliating objectives to improve and strenothen the rules and procedures of the dispute seulement process in arder
ID ensure prompt end effective end enforceebla fesolulion of dispute; Minists';61 Dscltmtion on,!IB Uruguay Round. 20 SeptBmber 1986, 8.1.5,0.335/19;
J.·G. CASTEL. suprll not, 40. 843.

41 J.-G, CASTEL. supra noie 40, 843.

sa ImprDVlmtlnts to 'ho GATT Oisputs S,trlsment Ru/BI snd Procedures. 12 April 198B, 8.1.5,0.365/61; MNT.TNC/7 (MIN), 9 Oecember 1999, pp. 26·33
lhereineft.. Mid·Ts"" RtNifJw Aummen~.

Il Ibid., pari. A131.

Il For en exhaustive description of the improvements of the MjrJ·Tsrm AgffifTllJnt. sel Ernst·Uk'ich PETERSMANN. -The Mid-Tllfrn Review Agreements of
thlt Urugulty Round Itnd the 1989 lmprovernents of Ihe GATT Dispute Settlement Procedures-,ll9891 32 Geanan Yearbook of Intemationallaw 280: J.-G.
CASTEl. supra note 40.

n Timfl.limits for Vlrious phnes of panel procedure are provided in an affort to hava il camplatad w~hjn nine months. HDwaver, sufficient f1exibi1itv must
remain -so as to ensure hight·quelitv penel reports, while not unduly delaving the panel process-; Mid-Tean Rwiew AgfHl1l8nt, SUpfB note 50, pata. Flfll1l:
Sil also pari. G{4J:

-The pll'iod trom the requast under Article XXII:1 or Article XXIII:1 untilthe Counciltakas a decision on lhe panel report shall
not, unlea agr..d bV lhe parties, exceed fiflesn mDnths:

W Mid-T.an RwirN Agff1fJfl1lnt, suprs note 50, para. E.
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dispute settlement mechanism. However, the application of its improvements

was kept under review until the end of the Round and the Negotiating Group

on Dispute Settlement was given the mandate "to continue negotiations with

the aim of further improving and strengthening the GATT dispute settlement

system taking into account the experience gained in the application of these

improvements,,55. These efforts were rewarded with the conclusion of a new

comprehensive Understanding on dispute settlement.

C. The GATT Dispute Resolution Process - The Uruguay Round System

With the conclusion of the Uruguay Round of Multilateral Trade Negotiations,

agreement was reached on a number of issues. These have been consolidated

in a comprehensive Understanding56. The new Dispute Settlement

•

Understanding results of à systematic effort at reintegrating the separate

dispute settlement systems of the various Tokyo Round Codes into a single

system57 . In this respect, the new Understanding provides a list of "covered

agreements,,58.

$5 Ibid.. para. 5. The major issUI! undlll' negotialian wore: (1) the adoption of panai reports. 121 appeliit. review Bnd (31 implementalion al the
recommendations of the pana1. Binding procedures. luch as the autamatie adopllon of panai reports and lmplementalion Wllt. aba con.iderad: IJoll
GR~ENWALDI, -'ntt'm'tianal Trade Oisputes· Non.Judicial Remedies or Judicial Reviaw: Whal Do Vou Gel? Wha' Do Vou Gjye Up7-, 119911 137 Ws.rl's
Fade/si Rule! Decisions 613, 617.

~I Understanding on Ru/81 and PrOt8dufB.f Govsming lbs Settlsment o/Oi.rputss. en integral part of th. AiIIl Act, supra note 1e. MTNIFA II·A2Ih.linaller
Dispute Settl81T18nt Underst6ndingl.

51 P. PESCATORE, -The GATT Dispule Seulement Mechanism: Ils Present Situelion and ils Prospects-, SUpf6 note 24, 38.

H Disput6 $ettlem8nt Undentlnding, sUP" noie 56, pare. 1.1 and Appendix 1. HoweY8f, Ihe Dispute $ettlsmsnt UndflfSt,,.1ding applicabilily is .ubjlCt
10 Ihe special and additiona! ruln and procadurn containad in lhe covered agreements, and in the clle Dt conflitl belween the ruln and procedurn 01
the farmll' and the lait•• the onll of Ihe lattll' wiU prIVai!; ibid., pare. 1.2 end Appendix 2.
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On the whole, past achievements have been preserved. Moreover, the new

Dispute Settlement Understanding incorporates the improvements of the Mid-

Term Agreement. In this regard, the Understanding does not revolutionize the

GATr dispute settlement mechanism.

Building on the achievements of the past years, the Dispute Settlement

Understanding also tends to develop the means of dispute settlementS9
• This

is first seen with the creation of a Dispute Settlement Body, which will be in

fact "an alter ego of the Council"60 but specialized for dispute settlement

purposes6'. As under previous GATT practice, decisions will be taken by

consensus62. However, in regard to the potential source of delays that comes

with consensus decision-making, an important distinction is worth mentioning.

The Dispute Settlement Understanding provides for automatic establishment of

panels and adoption of panel reports, unless there is a consensus decision of

Il As in 01h11' fields of intll'nationallife, codification lIims nol ooly al making 8falional digest of past experience, but also al daveloping internationellaw .
and GATT is no exception 10 Ihis; P. PESCATORE, -The GATT Dispute Seltlement Mechanism: Ils Prasent Siluation end ilS Prospects·, supra noie 24.

38.

10 Ibid.• 39.

Il Th. Dispute Senlement Body will have the authority "ta eslablish panels. adopt pllnalend AppeUats Body reports. maiotain surveillance of ;mplemenlation
of rulings and recommendelions. Ind authorize suspension of concessions and nlh. obligations under lhe covlll'ed agreements:; Dispute SeUlement
UndSnl,nding. SUP" noie 56. para. 2.1.

n The lexi of Ihe new Underslanding provide a definition to the concepl of consensus decision.making:
-The Dispule Senlemant Body shaR be deemad 10 hava dacided by consansus on a malter submitted for its consideralion. if no
Member. present at tha mlltina of lhe Dispute S.ulemanl Body when Ihe decision is lIken. formlltly objecls to the proposed
decision.-;

ibid.• para. 2.4 and foolnOlt 1.
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the Dispute Settlement Body not to do S063. This concept of "inverted

consensus"64 will facilitate the adoption of panel reports as they will be

adopted unless there is a unanimous decision to reject them.

Thus, the procedure would move from one in which a single party
could prevent action to one in which action will occur
automatically unless ail parties agree otherwise.65

The Dispute Settlement Understanding goes a step further with the creation of

an appellate review of panel reports66
, Therefore, parties to the dispute will

be provided with the opportunity to challenge a panel's findings before the

Appellate Body, The adoption of the panel report will be delayed until the

completion of the appeal67. The parties to the dispute will then be ultimately

bound by the decision of the Appellate Body which mflY uphold, modify or

reverse the legal findings and conclusions of the panel6'i l1e adoption of the

Appellate Report will also be facilitated by the proc!ldure of inverted

n Ibid.. para. 6.1 and 16.4. Automatic dacisions for the establishment of panel and the adoption of panaI reporls is nol a codification of previous praclice
despite that the establishment of a panai is considered a ri~ht. Ivan thouoht il mllY be deleyed: there is no case in GATT of a requnt far 1 panel bejou
blocked foraver: R. A. BRAND. supra note 43. 135·136 and foolnole 110.

Sol P. PESGATORE, -The GAn Dispute SeUlemenl Mechanism: Ils Prasenl Silualion and ilS Prospects·, sUP" noie 24, 40.

n R. A. BRAND. sUP" note 43, 135.

•
Il Astanding Appellele Body will be eSlablished ta hIer eppeah trom penel cases. Ooly parties la the disputes will hnl the righl to appui a panel
decision, which appeal wiU be limited to issuBS of laws covend in the panel report and legal inlerprelation dev8loped by tha panaI. The appellal. raporl
will be adoplad and unconditionally accaplad by lhe penin unless the Dispute Selliament Body decidn by consensus not to adopl th. report; Oisput,
SetUemsnt Unde",ending. :"pm nol' 56. P'". 17.

n Ibid.. para. 16.4.

n Ibid., para. 17.13.
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consensus69
•

As to panels, the only notable change is the introduction of an Interim Review

Stage. This new procedure comprises two steps. In a first one, the panel will

submit the descriptive sections of its draft report to the parties for their

comments70
• In a second one, the panel will issue an interim report in

confidence to the parties including both the descriptive sections of the panel's

findings and conclusions 71. If no written comments fram the parties are

received, the interim report will be considered the final report and will be

circulated. If written comments are submitted, the panel will review the precise

aspects of its findings, as requested, and the final report will include in its

findings a discussion of the arguments made at the interim review stage72
•

At the request of a party, the panel will hold a further meeting with both

parties.

This means not only a loss of time but it will allow an intolerable
intervention of the parties into the internai proceedings of the
panels and put into jeopardy the independence of panel members.
It will unbalance the reports because it is prescribed that the panel
must take position on ail objections raised by the parties at this
late stage. 73

If Ibid.. plra. 17.14.

70 Ibid.. pari. 15.1.

Il Ibid.• pari. 15.2.

n Ibid.. par•. 15.3.

n P. PESCATORE. -Th. GATT Disputa S.tliiment Mlchanism: Ils Prsslnt SituatÎGn and ils Prnspecls·, SUPf6 note 24. 41.
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The aim of the dispute solution mechanism is to secure a positive solution to

a dispute74 • In the search of this solution, the new Understanding stresses

the primary importance of conciliation: is clearly ta be preferred a mutually

acceptable solution ta bath parties. In the event of this impossibility, the

Dispute Settlement Understanding retains the traditional order of preference in

determining the appropriate remedy75. Therefore, the first objective of a

panel's recommendations will usually be ta secure the withdrawal of the

inconsistent measure76. If the Implementation of the panel report is

•

impracticable within a reasonable period of time77
, an alternative will be the

resort to compensation, on a voluntary basis and in consistency with the

covered agreements7B • If there is no satisfactory agreement to compensation,

the Dispute Settlement Body is to authorize, as a last resort remedy, the

suspension of concessions or other obligations equivalent to the level of

nullification or impairment7a. Both compensation and the suspension of

concessions are temporary measures to be applied until such time as the

recommendations and the rulings of the panel report are implemented by full

76 Disputa Ssttlement Und(Jfst8nding, suprB noU 5B. parI. 3.7.

rs R. A. BRAND, suprs noie 43, 139.

11 Dispute SeUlement Unde(st8nding. SUpf6 note 56. paras. 3.7 and 19.

n Prompt complienca with the recommendalions and rulings of Ihe panel report is essentiel. If imm.diale camplienc. ÎI impraclicable. arllionahle period
of lime in which to do 10 may be eilhsr the lime proposed by the member conc8l'ned, lhe lime mUlually agr••dby Ih. parties 10 the dispute, Of lh. lima
determined through binding arbitratiGn in the absence of an agreement; ibid.. pafas. 21.1 end 21.3.

71 Ibid.. paras. 3.7 and 22.1.

7' Ibid.. pares. 3.7. 22.2. 22.4 end 22.6;
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complianceBo.

A section called 'Strengthening of the Multilateral System' is introduced.

Accordingly, the Members shall have recourse to, and abide by, the rules and

procedures of the Dispute Settlement Understanding whenever they seek a

redress under the covered agreementsB1 . Moreover, the new Understanding

requires exclusive recourse to the GAn system for the settlement of trade

disputeB2
• The resort to unilateral retaliation is also exclusively

•

conditionedB3 . The choice of GAn as the sole forum for the settlement of

dispute can be justified by the more legalistic nature of the new system. The

fear of inaction should no longer exist with the introduction of automatic

decisions and tighter time-Iimits, and the need for the availability of unilateral

measures is reduced with the "substantially increased likelihood that sanctions

authorization will come from the GAn itself"B4.

The Dispute Settlement Understanding creates an express difference in

" Ibid.. pafls. 3.1 Ind 22.8.

Il AslIking of 8redress rouhs ehher tram aviolation of obligations. 8nullificilion or impaimenl of benefns. or an impedimant 10 the attainment of eny
objlclive under the covered agreements; ibid.. pafa. 23.1.

Il Ibid.. por•• 23.21,1.

U Ibid.• pafl. 23.2Icl.

M R. A. BRAND. SUP" noie 43, 138.
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The former

•

result from GATT Article XXIII:1 (a)"6 and the latter from either GATT Articles

XXIII:1 (b)"7 and (c)"". Upon determination by the panel that the matter

under consideration constitutes anon-violation complaint, the procedures of the

new Understanding would apply subject to the prescribe modifications"".

ln the case of a non-violation complaint of the type described in Article

XXIII:1 (b)"O, the most significant alteration in available remedies consist in the

non-obligation to withdraw the offending measure91
• As for the availability

of retaliation, the language of the new Understanding is ambiguous"2.

ft Priar to the new Understanding, the distinction betwean violation and non·violation complaints had only limiled significance sinco thOfO wu no express
difference in remedies applicable; ibid., 139,

Il Nullificalion or impermllnt as the result of -the fsilure lit another conlrecling parly to cany oui ils obligation under Ihis Agreement-; GATT. SUp16 nolo
1, Art. XXIII. reprinted. supra note 22.

Il Nullification or impaiment es the resuh of Mthe application by anolher contrllcting party of eny menure, whelher or nol il conflicts wilh the provision
of Ihis Agmment-; ibid.

Il Nullification or impaiment as the result of Mthe existence of eny other situation-; ibid.

Il Disputs SsttJemsnt Undsnt,nding, supra noie 6B, paras. 2B.1 end 2B.2.

G lhs opinion that the concepl of non.violation complainls is both a useless and dangB'oul conslruction hal been nprnud:
-lt f1aws tram a basic misundllfSunding of the system af dispute unlement in GATT. And ~ is dllngerous for lha effects of
GATT because it cmln an easy ncapEl from the obligations imposed by the GenBfel Agreement. In my opinion Ihis pari of lhe
Oraft Undlll'standing should be deleted and the matter should be left ta Ihe speculation of professors fond of legal paradous:;

P. PESCATDRE. -The GATT Dispute SeUlemant Mechanism: lts Present Siluation and ils Prospecls-, supra note 24, 41.

" lnstead, the recommandation will consist of a mulually satisfactory adjustment, of which compensation may bEl part, al finalllUlement 01 the dispule;
Dispute SsttJsment Undsrsr,nding, sup" nola 5B, paras. 2B.llb) and Id).

n An author has uprsssad Iha opinion thallwo possible and very differenl positions can b. daduced tram lh. langu.gl of lhe new Understanding: ruorl
ta retaliation is precluded due ta Ihe failure to upressly include it in the p31.graph or, la lha conlrary, ~ is aUlhoriz.d und« lhe normal proceduru of the
new Underttanding; R. A. BRAND. supn note 43. 140.
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ln the case of a non-violation complaint of the type described in Article

XXIII:' (c), the procedures of the new Understanding apply "only up to and

including the point in the proceedings where the panel report has been issued

to the Members93
• As for the adoption, surveillance and implementation of

the recommendations and findings, the Mid-Term Agreement 94 takes over.

Recent tendencies in dispute resolution in international trade lean toward more

adjudicative, binding and enforceable dispute settlement mechanisms95
• With

automatic establishment of panels and adoption of panel reports, and their

corollary, the appellate review, in addition to tighter time-Iimits, the Uruguay

Round Dispute Settlement Understanding is an accurate example of these

tendencies. "The risk of inaction that has been a widely criticized characteristic

of GATT dispute settlement should no longer exist. ,,98 The new

•

Understanding sets place in the continuing maturation of the GATT dispute

settlement mechanism toward a more legalistic, rule-based system.

On the other hand, the new Understanding is faithful to its origins.

n Oisputf/ SettI6vnBnt UndBntllnding, sUP" noie 56, pafl. 26.2.

.. Slip" nola 50.

" Th. ontry in" lorco al lh. Fme T"d, Ag,."".n, &rwlln C,",d, ,nd ,hI Unillld SI"" DI Aman" 1FTAI on Jonuory 1. 1999. ond al lh. NDnh
Am8dclIn FtrHI r'/ld, AgnNll118nt &tw66n fils Govemment 01 C,n,dl. tbs Guvernment of the United MsxÎCBn St8tes snd the Govemment of the IJnited
SWes of AmBn'cI INAFTAI on Jenuliry 1. 1994, and Ihei' respective dispute rasolution rnechanisms are, ara acuta eXlmples of thes! tendenciBs.

H R. A. BRAND. SUP" noie 43. 137.
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Consultation, negotiation and conciliation are emphasized over third-party

adjudication as the primary means of dispute settlement. Even after the dispute

has been referred to panel review, the opportunity to settie any matter through

negotiation remains at each stage of the process. The introduction of the

Interim Review Stage is the most visible demonstration of the "tendency of

governments to regain control of the system at ail stages"97. These two

antagonistic tendencies has inspired "not only a strengthening of dispute

settlement but also a veiJed return from genuine dispute settlement ta mere

conciliation"99.

The credibility of the GATT dispute settlement system should be strengthened

with the Uruguay Round improvements, but the creation of a "truly adjudicative

and legalistic system of [trade] disputes administered by a permanent

international judicial or quasi-judicial body"99 will be for future negotiations.

ln this respect, the Final Act 100 of the Uruguay Round foresees the full

review of the dispute settlement rules and procedures, as set out in the new

Understanding, within four years of its entry into force. Following the

Il P. PESCATORE, -The GATT Dispute Senlement Mechanism: Ils Present Situ81i~n end 115 Prospects·, supra noie 24. 39,

.. Ibid•

.. J.·G. CASTE~ A. L C. d. MESTRAl and W. C. GRAHAM. SUP" note 41. p. 464.

IDa Supra note 16.
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completion of the review, a decision will be taken on whether to continue,

modify or terminate the Uruguay Round dispute settlement system101.

D. The GATT Dispute Settlement Process - Its Present Situation

The members of the Trade Negotiations Committee of the Uruguay Round

Multilateral Trade Negotiations have agreed that the results of the Round should

enter into force as earlier as possible and no later than July 1, 1995'02. Until

then, it was agreed that the rules and procedures of the former GATT dispute

resolution process will continue to be applied,03. Moreover, the

•

CONTRACTING PARTIES have been invited to keep the improvements of the

Mid-Term Review Agreement '04 in effect until the entry into force of the

Dispute Settlement Understanding 105. In this respect, the objectives of

GATT panel reports and their legal value are essential to appreciate their

authority, in addition to be characteristic of the present situation the GATT

,Q, Decision on Ibo Applicltion Ind Rsview of the Undentanding on Ru/es and Proceduf8s GOV8fning ths Settlsf1I(Jnt of Disputes. an integrel part of the
Fin,' Act. SUP" note 16. MTNIFA 111·9.

lin FiMI Act. sUP" note lB. MTN/FA l, pllra. 3.

101 Dispute Sett/8fTI/1!1t Understanding. SUP" noie 58, para. 3.11: Decision on the Application and RoviBW of the Unde/standing on Ru/es and Pracer/urss
GOV81lUlIg lh8 Ssttlf1lTlllnt of Disputes, supm noll 101:

-The Minisler;;,
Agl9B that exisling rules and procedures of the GATT 1947 in the field of dispute seulement shell ramain in effeel until th!l date
01 Bnlry inla force of tha Undetstanding an Rules and ProcedUf8S Govermng the Settlement of Disputes under the Multilateral
Trade Organizluion. Il is further agued that in respect of disputes for which the requnl for ccnsultation was made before the
date of antry into force of the said Undllr$tanding. the relevant Councils or Comminees shall remain in opetation for the purpose
of deaUng with Ihose disputes."

Ill' Supm noie 5D. The improvements of lhe Mid·Term Review AqrtHllTN1nt wllI'e being appUelt on a trial basis until the end of Ihe Uruguay Round.

'" Decision on Improvements ta ths GATT Di$putB SettlemBnt Rules and P{(JCedUfSS. an integral pan of the final Act: supm note 16. MTN/FA 1lI·1D.
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dispute settler:1':lnt mechanism106.

(i) The Objectives of Panel Reports

ln the GATT system, resort to panel review is possible only after tangible

attempts to negotiate the differences hav," failed. Negotiations are possible,

even after the dispute has been referred to panel review. Panels of experts are,

primarily, impartial advisers. Their task consists in providing the parties with

findings of fact, determination on any inconsistency with the agreement and

recommendations, if any107.

As a matter of fact, panel reports have as primary objective not to resolve the

dispute on their own authority, but to gain approval of the GATT Council for

the reasoned model of solution presented'08.

Unlike judgements, panel reports are persuasive, not decisive
documents. Their objective is to convey the opinion of the
Council, not to decide directly the issue, and this influences
deeply the style and the choice of arguments. Panels do their
best to avoid controversial issues and try to present their
arguments as being the expression of the obviouS. 109

lll1 For a descriplic:l of 'When and How Panels Au Constnuted' and 'How Panels Work in Prllctics' under the present GATT dispute seltlemefll mlChen~m.
soe P. PESCATORE, -Tha GATT Dispute Seulement Mechanism: Ils Prennt Situation Bnd ns Prospects·, SUP'4 note 24. 29·34.

101 Mid.Tsnn At;f88ITN1nt. SUpt! noie 50. pare. FlbKll. Standard Terms of Referonc,; 1979 Undsntsnding, SUpT' noie 29. para. 16 Ind Anou. para. alil.

llll Pierre PESCATORE, -Draf1ing end Anelyzing Decisions on Dispute Selliement-, in PiPfTI PESCATDRE. WüUam J. OAVEY end Andreas F. LOWENFElD,
Hsndbook of GATT Dispute Ssttl8mBnt. Ardsley·on·Hudson IN.tl. Transnational Juris Publications. 19910. p. 16 (Perl Twol.

lot P. PESCATORE, -The GATT Oisputa SeUlement Mechanism: Ils Prnent Situation and its Prospacls·, SUP" noie 24. 35.
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Iii) The Legal Value of Panel Reports

Panels are created ad-hoc by the CONTRACTING PARTIES and their reports

acquire legal authority only if they have been approved by the GATT

Council llO
• In this respect, the consensus decision-making prevailing in the

Council brings its share of uncertainties1
". The GATT Council may decide

to adopt the panel report as it is, or "complement its decision with its own

understandings, but these understandings are then submitted also to the rule

of consensus,,'12.

Reports that have not been adopted by the Council have no legal authority

whatsoever113. Non-adopted reports are not published in the official GATT

series, Basic Instruments and Selective Documents (B.I.S.D.), and thus remain

inaccessible to the general reader. It is therefore bad legal practice to make any

reference to unpublished GATT reports without a clear warning of the legal

value of these reports"4.

lIt OnCllpprOVld. Penel rapons drlW lher full effeel in regerd 10 lhlil periies III the dispute Ilccording to the action suggllSled by the penel, liS seen in
lhe light of the paners findinos; ibid•• 36.

III The Mid.T8nn RII'dew Ag1fJflm8nt. sUP" note 50. rellffrmed the right of the parties 10 a dispute 10 participaIs fully in the consideration of the penel
report by thl Counci~ and the pTlclice of adopling penel r,pOriS by consensus, Iharefore blocking the adoption of 8 panai report is still possible: ibid.• pere.
G.

112 P. PESCATORE. -The GATT Dispute SeUlement Mecheniim: Ils Prasent Shuation Bnd its Prospects·, SUPf8 note 24. 35.

m 11Jid•• 36. The lIuthor John H. Jackson is mora sublla regarding the effecl of unadopled reports:
1...1the unadopled raport is in no way a 'decision' of the Conlracting Parties, bUI it rnay have sorne influence because it is wen
renond Ind the paneUists hava a hight reputalion. Thus, even such a panel report could concaivably ba part of the overaU
practic. of Ih. GAT, which could be usad at soma future lima in inlll'prating the GATT. This would be particularly so when, aher
lima alapsed, it applMed tha' most or ail Conlracting Parties hed accaplad the implications of the panel report-;

John H. JACKSON, R..rru,rllfillfl rlllJ qArT Sysrllm, N.ar·York, Roy.ll"t~ul. of Inl""li,,,1 Aff.is, '990, p.66.

114 P. PESCATORE, -The GATT Disput. Siniemeni Machlnism: Its Prasent Situation Ind its Prospacts-, supt! note 24, 38.
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32.

The various

•

GATT agreements"6 and decisions of the CONTRACTING PARTIES'17 are

used as primary authorities 118
• The established practice"9 of the GATT is

also recognised as having an important role.

The principles of treaty Interpretation include 'ordinary meaning'
of the words, other agreement or instrument influencing the treaty
which were accepted by the parties to the treaty at the time it
was concluded, subsequent agreement between the parties to the
treaty, 'subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its

m Presumptions are used by the various GATT panels, most especial1y 8S regards issues of fact; Edmond McGOVERN. ·Oispute SeUlement in the GATT·
Adjudicetion or Negoliation7", in Meinherd HILF. Francis G. JACOBS end Ernst·Ulrich PETERSMANN (eds.l. Th8 EUI0p8S11 Community andGArr. v. 4. Serin

llSludies in Transnational Economie Law., Devenler. Kluwer. 1988. p.79. For an uample of presumption usad by GATT panels. sile inf,8 noie 119.

III Thase includll the General Agreement with ilS Annal l'NoIes and Supplemenlllry Provisions' • 8 series Dt agreed inlllfprllietions which are consid8l'ild
definiliva " and various subsaquent formaI agreements which purport to inlerprel the GATT. such as Ihe Tokyo Round Standards and Subaidilla Codes;
Agresment on Technic81 Sarnen ta T,8d8. 12 April 1979, B.l.S.o. 26518 lhereinaftlll' St8mfaros Codel; Agresmant on tlullnterpmtation and Application
01 Articles VI. XVI end XXIII. 12 April 1979, B.l.5.o. 265156 [hereinaftlll' Subsidies Codel.

111 Thesa include GATT inlerpretetions made in a short statement by the Chairman of the Cllntracling Partias:
-Sllmetimes thase are mBde in the cllntext llf a 'consensus view' of the CPs, wilhout objectilln from any CP, sllmetimas as a
statement of the Chair without BnY axplicit connectilln ta an agreement Dr Il 'vote'lwithout objeciionl of lhe CP!. ln ell casas.
however, il is sale to a51ume that the tilt has been carefully negoliated in advance and dllmed lIcceptlbll 10 Ihe Înlereated
CPs::

J. H. JACKSON. Restluctunng the GATTSystem. supra note 113, p. S7. The General Agreement doea not granllo tha CoNTRACTING PARTIES lhe uplicil
power la make a legal and binding interpratatilln of GATT, such as sorne charters of international organizations do. However, the Contncting Partiel are
given the authority for -joint action 1...1with a view la facililating Ihe oporetion and furthering the objectives of this Agreement-; GATT, SUpl8 note 1,
Art. XXV:1. With the genlll'ailanguage of Article XXV:1. inlerpreled in the lighl of the principles of intlll'nalionellaw es codified in lhe Vienna Convention
on ths /.Bw 01 Tl88tiss, inl18 note 119:

-'...1il would seem likely that at leasl where lhece is no fllrmal dissent by any GATT CP, various 'praclice' actions of the GATT
would be deemed very definitive interprelations. ln the case whlll'e the majority of CPs ague, bui without unanimi1y, Ihere is
still sorne ambiguity. It is possible lhat tha prectice of GATT in ils four decades of exislence has itself establishad en
inlerpretelion of the Article XXV powars to include the power ta intarprel.-;

J. H. JACKSON. R8stlUcturing the GATT Systsm. SUpl8 note 113, p. sa.

III Other authorilies, such as arguments appaalïng la historicaL cultural and socio·econornic considBl'ations are inlevant bacauSl panels are required la
base thei' decisions on GATT provisions and Ihll5e do no prllvide for such justifications; JapaD83t1 MeaIurs on ImpartI 01 lsathsr IU.S. v. JapanI119841,
GATT Doc. l/S623, B.tS.O. 315/94. para. 44; E. McGOVERN, -Dispute Senlement in the GATT· Adjudication or Nagotietion7-, supra note 115, p. 79;
see elso Ihe stendard terms of reference, Mid·TsITTI ReviN Agl88l1l8nt, supra noie 50, para. FlbKll.

111 Ta have inlarpretative value, the praclice developed in the applicatiGn of thelreaty musi be sufficient to 'establish the agreement of the parties'; Vienna
Conv8ntion on the lIw of Tl88tles. 23 May 1989, UN 00c.A/CONF.39127. reprinlBd in aInt8tnationallogal Mat,nal 879. an. 3113Mbl; for eumpl., the
presumption of nullificalion and impai'ment wu developed ~y GATT panels in ngard 10 the application of GATT Arlicl. XXIII: when the complainant parly
establishes a cleer infringeme111 of the provisions of the Genaral Agreement, -the ection would. plÎmlJ l,cie. constilul. a cau of nuUificllion or impaiment
and would ipso 18elo require considBl'ation of whelhar the circumstancn are sarious enough ta justify tha authorization of suspension of concessions or
obligations-; Urugu,yan RecourS8 to Micls XXlIllUroguay v..Austria st 8/,) (1982), GATT Doc. U1923. 8.1.5.0. 115/95, p.ra. 15. This practice of the
GATT has now been codified and formaUy edopted by the CONTRACTING PARTIES; 1979 Undllst,nding, SUPII note 29, para. S.
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Interpretation', and other relevant rules of international law. In
some circumstances the preparatory work can also be relevant.
Each of these principles of Interpretation plays a role in the GATT
and associated agreements. 120

Strictly speaking there is no such thing as a 'GATT jurisprudence'. In theory,

the notion of binding precedent does not exist in internationallaw. Therefore,

with no precedential value, final reports are not binding on subsequent GATT

panelsl2l
, However, in practice, "it is quite common for panels to cite earlier

panel reports in support of a particular Interpretation of a GATT rule,,122.

Adopted reports are published and, as panellists read them, goods ideas are

bound to be retained123. "Thus the report may have 'persuasive

•

effect'. ,,124 The need for certainty and the avoidance of repetitious litigation

can be named as reasons for this practice.

Panel reports have no formalized precedential value. Vet, there
can be no doubt that in practice they do to some extent serve as

na J. H. JACKSON. R8sfructunng lbs GATT SystBm. supra noie 113. p. 58; Vi8nnll Convention on thB18w 01 Tmaties, supra note 119, art. 31·32. Tho
doctrine of trlltY int8l'pretlltion WBS codified by the Vienne Convention, and Ihis instrument must be regarded by GATT panels; E. McGOVERN. ·Oispute
Setllimenl in the GATT· Adjudication or Negatiation?-, SUpf8 noie 115. p. BD. II is interesting 10 noie thllt. under the Ff8B T"de Agreement Setween
ClJnlld8,nd lbs United St8fBJ of Am8liCll (FTAI. penel reports have made on vlrious occasions npress reterence! 10 the Vienne Convention; ln tlle Matter
01 ClIn8d,'! unding R8quifllmSnt /Of PlIcific ClMst SIl/mon and Hsm'ng 116 Oclober 1989), CDA·89·1807·01 (Ch. 18 PaneQ: ln the Mattar 01 the
Interprst'ûon of ,nd C'f14d,'s Compli,nœ with Article 70/.3 with Respect to Durum Whe,t SIIeS 18 February 1883), COA·92·1807·01 ICh. 1aPanel};
ln the M,tter of tbB Puerto Rico ReguJ,tiom on the Import Distribution,ntI S,le of tJJI.r. Milk Irom DutJlNJc 13 June 1993), USA·93·1807·01 (Ch. 18
PaneQ.

111 J. H. JACKSON, Restructuring t!NI GATT System, sup" noie 113, p.57; Chrislopher A. CHERRY, -Envionmental Regulation Within the GATT Regime:
ANew Oelinilion of 'Product,'-, 119931 40 tJCLA l,w Rwiew 10Bl. 1087.

lU E. McGOVERN, -Dispute SeUI,ment in lhe GATT· Adjudicetion or Negolietion?-, sUP" noie 115. 79.

-Vet in practice. the diplomels end officiais who participate in Iha GATT systam ara vfIfY much influencad by precedent. Bnd oflen
menlion precedents in lome detail in GATT deliberalions. as weIl as in formaI dispute senlement panel'findings';:

J. H. JACKSON. Res/rueturing /M GATT System. sup" nolB 113. p. 57.

114 Ibid., p. S8.
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precedents. In quite a number of panel proceedings, reference is
made to the findings of previous panels. [".1 Panels themselves
sometimes refer to previous reports, especially the more recently
established panels. [Footnotes omitted)'25

Once adopted by consensus decisions of the GATT Council and subsequently

confirmed by the annual plenary conferences of the CONTRACTING PARTIES,

GATT panel rulings become part of GATT treaty practice. To that extend,

panel rulings can be relied upon for interpreting the Agreement'26.

Consequently, in addition to its function of dispute settlement, the GATT

dispute settlement system contributes, through agreed Interpretations, to the

development of GATT law127
•

115 Jan KLABBERS••Jurisprudence in Internationel Tradl Law: Ankh) XX of GATT-. 119921 26:2 JOUffI6/ of Worfd rflJdl/ 63. 65.

III J. H. JACKSON. R"lfUcluring 'lui GATT Sy'lem. suP" note 113. p. 88.

U1 E.'U. PETERSMANN, -International Trade Law end Inlernalional Envionmanlall.w: Prevention and Seltlemenl of Inlernetional Envionmenul Oisputn
in GATT-, supra note 2. 53:

-GATT dispu1e seUlement panels havI, in conformity with the general rules of inlerpralallon of inlernllionll trealin Il l,id down
in Article 31 of the 1969 Vienna Convention on the Law of inllin, consisteolly constru'd GATT rula in conformity wilh
previous GATT disputa s'III,menl rulings. even lhough GATT law does nat know • doctrin. of leQ.11y bindinij prec.d.nlilin lhl
sense of slaf8 decisisl and sorne GATT panai rulings hlva IIpficitly d,plned from prior plnll Irgumlnll. Many of lh•
clarifications of GATT rules. agreed upon ln GATT dispul. senl.menl rulings, haVI subsequ.nlly been formally includ.d into Iha
1979 Tokyo Round Agreements and inlo GATT ·secondary law· lsuch as GATT decisions on imprOyaffienl1 of GATT disputl
settlem.nt procedures) so as to snsure a uniform mulliletllC'ala~pnceljon of agrlld inllll'pr'l.tions. IFootrlotn omilledl·
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35.

•

The United States taxes on automobiles are aimed primarily at environmental

concerns128. The U.S. tax on gas guzzler automobiles 129, tax on luxury

automobiles130 and the corporate average fuel economy standards131 have

one thing in common: they ail intend to discourage either consumers from

buying or manufacturers from producing gas guzzler automobiles by placing

respectively a penalizing tax on their sale or a penalizing fine on their

production.

The Motor Vehicle Information and Cost Savings Act 132, as amended by the

1975 Energy Poliey and Conservation Act 133, sets mandatory fuel economy

standards for automobiles manufactured in or imported into the United States.

111 Alan Charles RAUL and Paul E. HAGEN. -The convergence of trade and envionmenla! taw·, (1993) 8:2 N,tufsl Resoulcss & EnvJionment 3, B,

171 GBS GUll/Sl Til, 26 U,S.C. 4064, reprinted in Annu A. The g8S gUlzls! t81 was fisl effecliva with respect to 1980 end hner model automobiles;
1978, Pub. L No. 95·619, Sec. 20tle}. Sel Chlipter 2 • B, below. for a description of the g8S gullfertll.

':10 lUIUI'/ Plnsng" Automobiles, lB U,S,C. 40014003. reprinted partly in Ailn8x Alhereinafter IUIUry tell. The IUIUry '81 fis! wh en into effect on
1/1/1991; 1990. Pub. L. No. 101-50a. Sec. 112211a). Sel Chapter 2· C, below. for 8 description of the IUIUry tu.

111 Mataf VshÎcIB Infom16tion snd Cost S8~ill(J$ Act. 1972. Pub. L. No. 92·513, 8B Stat. 947, codified as amended al 15 U.S.C. 1901, Improving
AUtOlTlotWfI ffficiBncy, 2001·2012. nprinled panly in Annex C[hereinafter CAfEpaymsn~. The CAfE paYl1l8nt wu fist effective wilh respecl la 1978
and leler model yaar; Act Oct. 10, 1990, Pub. l. No. 96425. 94 Slat. 1821. which emended the CAff plIyment sections, effeclive on the dale of ils
eRaclment on 101111980, provided lhallha 1980 amendments -shall apply to the 3 model years preceding the model year during which Ihis Act is anactad-,
la. the 1981 model year; Acl Oct. 10. 1980. Pub. L No. 96425. @6(dL 94 Stal. 1829. The purpose of the 1980 amendments is:

-(1lIO amend clll1ain Federel automobile fuel &Conomy requiement! to improve fuel efficiency. and thereby facilitate conservation
of pauoloum end reduce petroleum imports. Bnd
(21 to encourage full employment in the domestic automobile manufl!cturing sector'-;

Act Ocl. 10, 1980. Pub. l. No. 96425. @ 2. 94 Slat. 1821. See Chaptllf 2 . D, below. for a description of the CAFE paYl1l8nt.

111 Ibid,

,n 1915. Pub. l. No. 94·1 B3. 99 Slat. 901.
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These standards were adopted as part of the U.S. national energy plan. Their

purpose is to improve fuel efficiency of automobiles and therefore, facilitate

conservation of petroleum by decreasing fuel consumption.

The fuel economy standards are applied to the average performance of a

manufacturer's entire fleet of automobiles produced. Those manufacturers

which fail to meet the required average fuel economy standards are subject to

a civil penalty, the CAFE payment. This approach allows a manufacturer to

produce some gas gU2zling automobiles as long as its feet average is balanced

by automobiles that exceed the applicable standard.

The average fuel economy standard is weighted in such a manner
that a manufacturer which produces a certain number of fuel­
inefficient vehicles must produce a larger number of comparably
more fuel-efficient vehicles to offset the "gas-guzzlers". The
calculation is made on the assumption that ail vehicles travel the
same number of miles and, thus, given a certain fuel consumption
standard, a larger number of fuel-efficient cars are needed to
outweigh the consumption of the more fuel-inefficient cars. For
example, assume that a manufacturer produced 10 automobiles
rated at 20 mpg during a year wheJn the mandated standard was
25 mpg. To meet the 25 mpg standard for its fleet this
manufacturer must produce 15 automobiles having a fuel
economy of 30 mpg.134

The gas guzzler fax was intended as an added incentive to force the automobile

industry to alter their design plans ta meet fleet-wide the fuel efficiency

1:14 UNITED STATES SENATE . COMMITTEE ON FINANCE. TM Fuel Efficilmcy Incsntivs Til PropOJl/: ItslmplCt IJpon 'III futulB of lM /J.S. P4SSStlgSf

Automobils Industry, Wllshington, U.S. GovDI'nmenl Printing Office. 1977. p. 39.
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standards mandated by the 1975 Energy Policy and Conservation Act 135.

Accordingly, the gas guzz/er tax, effective with respect to 1980 and later

model automobiles, imposes a tax on the sale of new gas guzzling automobiles

that failed to meet the specifie fuel economy standards.

Under that approach, cars that burned gasoline excessively still
could be produced and sold, but the purchaser would have to pay
a heavy tax. The more the car violates the mandated standard,
the heavier the tax. 138

The /uxury tax went into effect in 1991. It is imposed on the sale of luxury

automobiles. Not primarily aimed at decreasing fuel consumption, the /uxury

tax is nevertheless considered an environmental tax since it is often imposed

on car already subject to the gas guzz/er tax 137.

A. Recourse to Article XXIII:2 by the European Union (D531/2)

The European Union alleges that the US taxes on automobiles, i.e. the CAFE

payment 138, the gas guzz/er tax 139 and the /uxury tax 140, are

incompatible with GATT Article 111:1 and 111:2. Bilateral consultations between

,. Sup" note 133; Bob RANKIN, "0.. Ounler Tox".I1B77I 35 C,ngmm,.., OUlrtetly Weekly Rep'rt 2580, 2580.

111 Bob RANKIN, ·Senatl Vote Gas Guzz!. Ban-, 119771 35 ConglBssiona/ auarterfy WlNlkly Report 1957. 19BO.

III lonnil E. GRIFFITH. Jr. el el.leds.l. -Gas Guzzling AUlomllbiles-, 34 Amlnelln Junsprodsncs 2d. Fedw.1 Taxation 119941 para. 50236.

nt Sup" note 131 .

1:l1 Supfl noll 129.

141 Supm n01l 130.
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the European Union and the United States have failed to resolve this matter.

Thus, the Union has requested the establishment of a panel. At its 12-13 May

1993 meeting141, the Council agreed to establish a panel with the following

standard terms of reference :

to examine, in the Iight of the relevant GATT provIsions, the
matter referred to the CONTRACTING PARTIES by the European
Economie Community in document OS31/2 and to make such
findings as will assist the CONTRACTING PARTIES in making the
recommendations or in giving the rulings provided for in Article
XXIII:2.

The European Union arguments142, dated March 11, 1993, are as follow:

The United States maintains three taxes or charges which
are levied on the sales of cars in the United States and which
have in common a particular, more than pr.oportional, incidence on
the sale of imported cars.

These three taxes or charges are:

(a) The Corporate Average Fuel [Economy] (CAFE)
payment;

(b) The so-called gas-guzzler tax;
(c) The luxury tax, as it applies to cars.

The so-called CAFE oayment is a civil penalty payment
which must be paid by a car manufacturer or importer, if the
sales-weighted average of ail model type fuel economies of cars
produced by the manufacturer fall below a certain level (presently
27.7 mpg).

1.' The Couneil had considerBd this matter al hs meeting in March, and had egned to r'lIert la il al the meeting in May. The governm.nt al Swed.n
SlIpports the Union's raquest. and reservad Îtl right tD appelr belore Ihe penailla e Ihid party. The gOlllll'nmlntl of J,pan and Australie rllerlled Iherl
rights 8S intBl'8S1ed thi'd parties end 10 make 8 submission 10 th. panel.

142 United St~t8S' TIlBS on Automobi18r. R8r;U8st fOI the Est,blishment 01 fJ P,neI und" Attic16 XXJ":2 br lM [uIDp86n Economie Commumty, GATT
Doc. 053112, 12 Merch 1993.
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It is obvious that, since CAFE is calculated over full car
production of a manufacturer, it favours large, integrated, full-line
car makers and works to the disadvantage of limited-Iine car
producers, who concentrate on the top of the car market, such as
many of the European car makers which export to the US.
Furthermore, the method of calculating CAFE for domestic and
foreign fleets may also permit discrimination.

There is discrimination between imported products and like
domestic products. Not only are individual imported cars treated
differently from domestic cars, but a disproportionate amount of
CAFE is paid by foreign manufacturers of cars. This is contrary
to Article 111:2 of the GAn. In addition it is clear that such
internai charges are contrary to Article 111:2, combine with
paragraph 1, since they also serve to afford protection to
domestic production of directly competitive or substitutable
products.

The so-called gas-guzzler tax is an excise tax levied on the
sale or use by the manufacturer or the importer of automobiles of
a model type that does not meet fuel economy standards set by
EPA. The threshold fuel economy standard presently is 22.5 mpg.
The tax is $1,000 for model types with a fuel economy between
21.5 and 22.5 mpg, and goes progressively up to $7,700 for
model types with a fuel economy of below 12.5 mpg.

The fuel economy eut-off point of 22.5 mpg is not founded
on any reasonable or objective criterion and leads to discrimination
against imported cars.

The Qbjective of Article III of the GAn is to ensure equal
treatment of imported products with domestic products, after
clearing customs.

The incidence of the tax faIls overwhelmingly on imported
vehicles. Since Article III is concerned not with non-discriminatory
intentions, but with discriminatory affects resulting from internai
taxes and charges, the gas-guzzler tax is clearly contrary to Article
111:2 and Article 111:1 of the GAn.

The luxury tax is an excise tax imposed on the retail sale of
certain so-called luxury items, boats, furs, jewelry and cars
exceeding a certain priee.

39.



•

•

Insofar as it concerns automobiles, the luxury tax has a
disproportionately higher incidence on imported cars than on Us­
produced cars: in 1990, its year of introduction, over 80 per cent
of automobiles subject to the tax would have been imported and
almost 50 per cent of ail cars imported from Europe would have
been struck by it. The best calculations available indicate that in
1991 an even higher percentage of the tax was paid on imported
vehicles.

The cut-off point of $30,000 for the imposition of the tax
is capricicus and the distinction between luxury and non-Iuxury
cars is irrelevant for GATT purposes. The goal of Article III of the
GATT is to ensure equal treatment of imported products with like
dornestic products, after clearing customs. For customs purpose
ail passenger cars are treated equally by the US (2.5 per cent
duty); the distinction between luxury and "ordinary" cars is not
used. Cars above and below $30,000 are "like" products and, in
any case, are in competition with each other. If a tax of this kind
faIls disproportionately on imported products, it means that there
is discrimination between imported and like domestic products, or,
at the least, protection of domestic production of competitive
products, and hence, an infringement of Article III:" and/or Article
111:1 of the GATT.

Very high proportions of gas-guzzler taxes, luxury taxes
and CAFE payments fall on imported cars. In addition, the luxury
tax is levied on the negotiated price of the car which often already
includes the gas-guzzler tax and the producers' allowance for
CAFE. Therefore, the three taxes individually and collectively
have a discriminatory incidence on car imports.

The European Community has held consultations under
Article XXIII:1 with the United States on the above-mentioned
taxes and charges on 15 July 1992 and on 20 September 1992.
Information has been exchanged between the two parties, but on
the fundamentallegal questions no agreement between the parties
proved possible. The Community therefore requests the
CONTRACTING PARTIES to establish a panel under Article XXIII:2
of the GATT in order to consider the question whether the US
gas-guzzler and luxury taxes and the Corporate Fuel Average
[Economy] payments and their incidence on imported cars, in
particular cars imported from the European Community, are
'contrary to Articles III: 1 and 11I:2 of the GATT, severally and

40.
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jointly.143

B. The Gas Guzzler Tax

The gas guzzler fax 144 is a manufacturers excise tax145
• The tax is

imposed on the sale by the manufacturer146 of each automobile whose fuel

economy fails to meet the specified fuel economy standard of the automobile's

model type. The amount of the tax depends on the fuel economy of the

automobile sold.

The legislative text of the gas guzzler tax is found in Section 4064 of the

Internai Revenue Code. Section 4064(a) reads:

There is hereby imposed on the sale by the manufacturer of each
automobile a tax determined in accordance with the following
table:

If the fuel economy of the model type The tax is:
in which the automobile faIls is:
At least 22.5 0
At least 21.5 but lessthan 22.5 $1.000
At least 20.5 but Jess than 21.5 1.300
At least 19.5 but less than 20.5 1.700
At least 18.5 but less than 19.5 2.100
At least 17.5 but less than 18.5 2,600
At least 16.5 but less than 17.5 3.000

lU Ibid.. pp. 1.3.

1.... SUP" notl 129.

la Mlnutle1uun excise tnes are imposed on manufacturers, producBrS, and importers of various items; 28 U.S.C.4064 el seq. lInternal Revenue Code.
Chapt. 32 . Manul'tlurln Exeis. Taxn}.

1" Apraduc•• an imponer or the on. who lenuthlns an uisling automobile is B manufacturer, 28 U.S.C. 4064(bH51. reprinted in Annex A.
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At least 15.5 but less than 16.5 3,700
At least 14.5 but less than 15.5 .4,500
At least 13.5 but less than 14.5 5.400
At least 12.5 but less than 13.5 6.400
Less than 12.5 7,700

The Envlronmental Protection Agency (EPA) Administrator measures the fuel

economy147 of the different 'model type' of automobiles148
• If the fuel

economy of the model type in which the automobile falls is under 22.5 mpg,

agas guzzler tax is imposed on the manufacturer for the sale of the automobile.

The tax is $1000 for model types with a fuel economy of between 21,5 and

22,5 mpg. The maximum amount is $7 700 for model types with a fuel

economy less than 12,5 mpg. For example, an automobile with a fuel economy

of 21,3 miles per gallon, such as the 1993 BMW 535i, is subject to a tax of $1

300 and an automobile with a fuel economy of 14,5 miles per gallon, such as

the 1993 Mercedes Benz 600SEL, is subject to a $4 500 tax when sold by the

manufacturer149.

1(1 The lerm "fuel ecanamy· mBens Iha avaragl! number al miles lravelled by an automobile per gallon of Qasoline lor aquivalanl amounl 01 nthef fueij
consuffied: 26 U.S.C.4064(bH2l. rBprinllld in Annu A.

141 The lasting and calculation procedures for the delerminelion of fuel economy shall be or yield comparable rl,uhs to the procedures ulilized by the EPA
Administralcr for model year 1975 lweighled 55 percent urban cycle. and 45 percent highway cycle): 26 U.S.C. 4064(c), reprinted in Anou A.

141 1993 Fuel Economy Guide GI$ Bullier. provided by U.S.lnlernal Revenue Service. 26 May 1993. reprlnlad in Annu D.
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The luxury tax 150 is a retai! excise tax'5'. The tax is imposed on the first

retail sale of passenger vehicles that sell for more than $30 000, as indexed for

inflation. The retail excise tax on boats, planes, jewelry and furs was

repealed 152
, retroactively effective on January 1, 1993 '53. As for

•

automobiles, the luxury tax will not apply to any sale or use after December 31,

The tax is equal to 10 percent of the excess of the priee over $30 000 on the

"first retai! sale,,'55 of a passenger vehicle'56, such as ordered by Section

4001 (al of the Internai Revenue Code:

There is hereby imposed on the 1st retai! sale of any passenger
vehicle a tax equal to 10 percent of the priee for which 50 sold to
the extent such priee exceeds $ 30,000.

ISD Supra noIe 130.

III Ratailexcisa lues ara impoltod on seles of luxury passenger vehiclas. 8S weil as on sales of heavy trucks. lraÎlers and spocialluals: 26 V.S,C 4001
&t seq.l1nlernal Revenue Code. Chapter 31 . Retail Excise TaxBSl. The persan T9$ponsible for cllllacting the retail excise lax and paying il ovar is gellerally
the seller al Tetait

'" Pub. l. ND. 103·66. Sec. 131611'1. ''''lad 6nO/93.

l~1 Pub. l. No. 103·66, Sec. 13161(cl.

lM 26 U.S,C. 40011f1, reprinled in Annex B,

ln 26 U.S.C. 4002181: "[...llha tMm "firs! retail sala" mlllns the firsl sale. for 8purposa Glher than resale, sfler mailufacture. production. or importation."

lU 26 U.S.C. 40011bl. reprinled in Annel B; Il piissengsr vllhicle is IIny 4·wheeled vehicle which is mllnufeclured primerily for use on public slreels, raids.
end highwlIY:, and which is raled at 6.000 pounds unloaded gross vehicle weight or less. Conslitutes 1I1s0 Il pessenger vehicle Il truck or il van Ihal is
reted at 6,000 pounds gros! vehiclo weighl or less Iralher then unloaded gros! vehicle weight), or a limousine without regard 10 its weighl.
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The $30000 threshold is indexed for inflation '57 . There was no increase for

1993, but the threshold is increased to $32000 for taxable events occurring

in 1994'5B.

The luxury tax does not apply if the passenger vehicle is used exclusively in the

active conduct of a trade or business of transporting persons or property for

compensation or hire'59. Additional exemptions from the luxury tax exist for

passenger vehicles sold to governments and used exclusively in law

enforcement, public safety or public work activities'BO, or sold to any person

for use exclusively in providing emergency medical services161.

D. The CAFE Payment

The Motor Vehicle Information and Cast Savings Act 162 contains provisions

relating to automotive fuel economy'B3. This section, entitled "Improving

151 26 U.S,C. 4001(8), reprinted in Annex B. The indexation for inflation o'the $ 30 000 amount sterted on 08/10/93; Pub. L. No. 103·66, Sec. 131611cl.

151 Lonnie E. GRIFFITH. Jr. et el.leds.l. -Retail Excise Tex on Luxury Automobiles belore 2000·,34 Amen'C8n Jun'spfudencs 2d, Fed8l'el Taution 119941
pare. 50001.

151 26 U.S.C. 4001(c}, reprinted in Annex B.

,.. 26 U.S.C. 4DDlIdll1l. reprintod in Annax 6.

111 26 U.S.C. 4001{dl121. reprinted in Annu: B.

111 SuprB note 131, and accompenying laxt. Thu MotOf Vehide Infotm8tion and Cost Saving: Act -is concernad wilh providing COnSUffill' information as
to vehicles and setting standards to reduce t~e expense of ve~icle operation and repa,-; Herbert B. CHERMSlDE. -Improving Automotive E1ficienc(.
Amenc8n Jurisprudence 2d New Topie S8/Vice. Energy 119801. para. 33.

ln 15 U.S.C. 2001.2012. reprinted parlly in Armel C. ne Act provides ~elinitions for a nllmber of lerms. including Ihe tBl'ms eutomobile. pessenger
automobile. fuel economy. 8vll'ege fuel economy standard. manufacturer. manufaclll~e. irnpon. modellype. model yur; 15U.S.C. 2001. reprïnled in Annu
C.
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Automotive Efficiency". foresees the creation of a civil penalty payment. called

CAFE payment 164, imposed upon manufacturers who have failed to comply

with the applicable average fuel economy standards.

ln respect to passenger automobiles165, the purpose of the average fuel

economy standards166 is to "increase the fuel economy of passenger

automobiles by establishing minimum levels of average fuel economy for those

vehicles"167, Therefore, when prescribing the average fuel economy

•

standards, the Secretary of Transportation must determine the maximum

feasible average fuel economy level for each model year that will result in a

steady progress toward meeting the average fuel economy standard of 27.5

Consequently, the average fuel economy standards applicable to passenger

1101 SUPfI note 131.

III AVBl'llga fueleconomy standards applicable 10 e8ch manufacturer of automobilas have baen BSl8blished separately for passenger automobiles and lor
nonpassBngBl' aUlomobiles; 15 U.S.C 2002181 and lbl. With respect to pllssenger automobiles, specifie standards in miles per gallon have boen prescribed
lor the model yms 1978 through 1990 and thersafler; Passengef Automobile Average Fuel Ecanamy Standards, 49 C.F.R.531.

111 15 U.S.C. 2001:
17I -The 19l'm ·8VBl'r.~8 fuel econamy standard- mBllns a performance slanderd which specifies Il minimum level of average fuel
economy which is applicable 10 1 manufacturer in 8 model YBer:

112) -Th81erm -model veer-, with reference to Inv specific celender vair. mnns 1 menufacturer's annuel production period (as
determinad bV lhe EPA Administratorl which includes January 1of such calender veer.lf amanufacturer has no annual production
period, tha term -model vear- means the calendar vear:

.u 49 C.F.R. 531.2.

.u 15 U.S.C. 2002laH3H41, 2002(el. reprinted in Annel( C: in determining the maximum feasible average fuel economv level. the Seaetary considers
technologicel h.uibilitV. economic practicebititv, Ihe aUact of olher federal mator vahicle slandard~ on fuel economv and the need of Ihe nation to conserve
energv·



• 46 .

automobiles manufactured after model year 1977 range from 18.0 mpg to 27.5

mpg 169. The specifie standards for the model years 1978 to 19~,o and

thereafter are170:

Model year

1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990 and thereafter

Average fuel economy standard
(miles per gallon)

18.0
19.0
20.0
22.0
24.0
26.0
27.0
27.5
26.0
26.0
26.0
26.5
27.5

•

Exceptions exist for manufacturers of a limited number of cars. Upon proper

application, the Secretary of Transportation may, by rule, exempt a

manufacturer of less than 10 000 passenger automobiles from the general

average fuel economy standards by the establishment of alternative average

'II 15 U.S.C. 2002181. reprinted in Annn: C; the Secrelery of Transportation can emend the stalutory standards of 21.5 mpg for modal yeer 1985 and
eny subsequant year. However, aoy amendment which has the effect of inaeasing an average fuel .canamy standard 10 a level in ucns of 27.5 mpg
or of deCf811sing 8 standard 10 Il level below 26 mpg, must be submitted 10 Ihe Congrtsl; 15 U.S.C. 2002laM4l. reprinled in Annu C.

'" 49 C.F.R. 531.5{,1.
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fuel economy standards for such manufacturer171.

The average fuel economy of a manufacturer for a given model year is

calculated by the Administrator of the Environmental Protection Agency (EPA)

according to the prescribed method of calculation:

Average fuel economy for purposes of section 502(a) and (c) [15
use @ 2002(a) and (c)] shall be calculated by the EPA
Administrator by dividing--

(A) the total number of passenger automobiles manufactured in a
given model year by a manufacturer, by
(B) a sum of terms, each term of which is a fraction created by
dividing--
(i) the number of passenger automobiles of a given model type
manufactured by such manufacturer in such model year, by
(ii) the fuel economy measured for such model type. 172

Separate calculation of the average fuel economy of a manufacturer is required

for domestically manufactured and nondomestically manufactured passenger

automobiles173. The EPA Administrator separates the total number of

111 15 U.S.C. 2002(c). reprinted in Annex C: lhe ellarnalive average fuel Icanamy standerds are set al 8 level which the Secretery of Transportation
delermines is the mn.imum f"sib!. OVerllge f!le:lllcanamy lavel for the eumpl manufacturer. For the list of lhe exempt manufacturers and lher applicable
1111ernetive slandnds lor specified model VUl1, $le 49 C.F.R. 531.51b).

ln 15 U.S.C. 20031aNlI. reprinted in Anne. C: 15 U.S.C 2001:
(BI-The term ·fuel Iconomy· mBlns lhe avenge Rumber of miles uavelled by ln automobile per gellon of gasoUne lor equÎValent
amouRI of 01h81' fU811 consumed, es detllfmined by the EPA Adminislretor in eccordence with procedures 8Sl8blished under seclion
5031dl 115 use il 20031dll:

1111 -The tMm -model type- meens e p3rticular cllSs of automobile es delll'mined. by rute. ùy lhe EPA Administrator. efter
consu1tation and coordination with the Sectetary:

ln 15 U.S.C. 2003(bJ. reprinled in Annn C.
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passenger automobiles manufactured by a manufacturer174 into the two

previously described categories and calculates the average fuel economy of

each category. Afterward. each category is treated as if manufactured by a

separate manufacturer.

The testing and calculation procedures are established by the EPA Administrator

and should be promulgated not less than 12 months prior to the model year to

which they apply175. A procedure of judicial review of the rules promulgated

under the statute is provided to any persans who have been adversely affected

by any of these rules 176
• Public disclosure of the fuel economy calculations

for each model type must be made177 and the labelling of the fuel economy

of each automobile is required 176
•

Each manufacturer must submit a report of whether the manufacturer will

comply with the average fuel economy standards and outlining a plan

m Agenlll'81 definition is provided of the term -manufacture-, which meen! 10 producli or assemble in, or 10 import inlo the cusloms llrdlory al the Uniled
Slates; 15 U,S.C. 2001191 end llDI. reprinlod in Annel C. For section 2003 ICalculatian of average fuel ecohamyl. Il specifie delinilÎon is provided 01

-automobiles manufectured-; 15 U.S.C. 2DD3IcJ:
MAny roference in this pert to automobiles menufaclured by 8 manufacturer shaU he deemed··
11l to include ail automobiles manuhctured by persons who conlrol. are conlrolled by. or ara undar comman conlrol wilh. such
manufacturer: end
12110 exclude ail automobiles menufaclured lwilhin the mllening of pmgraph nu during Il model ym by such mllnUflltlUrer which
are oxpar1ed prior ta the expi"etian of 30 days fallowing lha end of such madel year:

on 15 U.S.C. 20031dl, reprinted in Annn C,

'" 15 U.S.C. 2004.

• '" 15 U.S.C. 20051dl121.

'" 15 U.S.C. 200e.
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describing the steps taken or to be taken in order to comply with such

standards179.

The failure of any manufacturer to comply with the applicable average fuel

economy standards constitutes unlawful conduct'8o which makes the

manufacturer Iiable to the United States for a civil penalty18'. The amount

of the penalty is equal to $5,00 for each 1/10 of a mile per gallon by which the

average fuel economy of the manufacturer is exceeded by the applicable

standard multiplied by the number of passenger automobiles manufactured by

such manufacturer during the model year'82.

The amount of any civil penalty assessed against a manufacturer can be

reduced by the amount of credit then available to the manufacturer'83.

Moreover, a manufacturer is not considered to have failed to comply with any

applicable fuel economy standard if, after taking into account the credits

available to the manufacturer, the average fuel economy of the manufacturer

ln 16 U,S.C. 20051,1, The Sea'8tary Ind the EPA Adminislrator are given broad pOWIlI'S to hold hearings. take ltslimonv. administer oaths. requre
altendance and 18stimonv of wilneiSes and the production of wrillen maltlfial; 15 U.S.C. 20051bKll.

1" 15 U,S,C. 2007. reprinted in Anon C.

111 1~ U.S,C. 200S. reprinted in Annel C.

m 15 U.S.C. 200SlbK111AI. reprinled in Anon C. Asimilar penalty is provida~, ~t'r 'silure 10 meet the standards for nonpasSinger automobiles; 15 U.S.C.
200BlbK1KBI. reprintad in Annel C.

ln 15 U.S.C. 2008tbK1KAI. reprinled in Anou C,
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results in meeting or exceeding the applicable standard 184.

A manufacturer is entitled to a credit whenever the average fuel economy of

the passenger automobiles manufactured by such manufacturer in a particular

model year exceeds the applicable standard'85. The amount of credit to

which the manufacturer is entitled is equal to the number of 111 0 of a mile per

gallon by which the average fuel economy of the manufacturer exceeds the

applicable standard multiplied by the total number of passenger automobiles

manufactured during such model year188. This credit is available to be taken

into account, and may be deducted from the amount of any civil penalty

assessed against the manufacturer, for any of the three consecutive model

years immediately prior to, or immediately following, the model year in which

the credit was earned'87.

Any person who fail to comply with any applicable provisions of the act, or

with any applicable standard, rule or order commits an unlawful conduct'88

'loi 15 U.S.C. 20071bl. reprinled in Anoex C. At eny lime prior to the end Dl env model veer, a manufacturer which hes ullan 10 belÎeve lhel ils l'Jange
fuel econamy for passenger lIutomobiln will be below such applicable standard for lhR1 model year may submit Il plan, subjeet 10 the epprovel ollhe
Sacretery of Transponation. demonsUating thet the menufacturer will earn sufficient crsdhs within the nexl 3 model years which when 18ken inlo accounl
would allow the manufacturer to mesl thet standard for Ihe model Y8er involved; 15 U.S.C. 2002(l}(lHCI. reprinled in Annu C.

ln 15 U.S.C. 2002tQl1l(BI. reprinted in Annex C

III 15 U,S.C. 200211Hl1tDI. reprinted in Annu C. Similar credits are provided in the case of nonpl!nenger aulomobiln; 16 U.S,C. 2002Ul121. nprinted
in Annel C.

117 15 U.S.C, 200211l11HBI. reprint&d in Annu C,

lU 15 U.S,C. 200718H31. reprinted in Annu C.
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which renders such persan liable ta the United States for a civil penalty of not

more than $10 000.00 for each violation '89 •

1.. 15 U,S.C. 200BlbH2l, reprinled in Annll C.
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PART Il. THE CONSISTENCY OF THE U.S. TAXES

WITH GATT ARTICLE III

52.



•
3. GATT Article III - The National Treatment Obligation

53.

•

The national treatment clause of Article III places on the parties of the GATT

the obligation to treat imported and locally produced goods in a

nondiscriminatory manner. The basic idea underlying Article III is that once

imported goods have cleared customs, they should be treated no differently

than locally produced goods.

"National treatment" in GATT means that imported goods will be
accorded the same treatment as goods of local origin with respect
to matters under government control, such as taxation and
regulation .190

A. The National Treatment Obligation

There are two major obligations of nondiscriminatory treatment in the General

Agreement (GATT): the most-favoured-nation (MFN) and the national treatment

obligations. The former obligation prohibits discrimination between goods from

the different exporting counties of the GATT191
• The latter obligation

imposes the principle of nondiscrimination between domestically produced

goods and imported goods.

Whereas MFN requires equal treatment among different nations,
the national treatment obligation requires the treatment of
imported goods, once they have cleared customs and border

1" John H. JACKSON. Worfd T"ds,nd ths !!w of GATT, Indianapolis. Bobbs·MElTiII Comp8ny Ine., 1969. p. 273.

II. GATT, SUP" n0111. AIt. 1. as am.nded by Protocol Modilying P8tt IBmI A!tid8 XXIX of the SeM!BI Agmement on Tarilfs /lnd rfado. 14 September
1948. 138 V.N.T.S. 334.
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procedures, to be no worse than that of domestically produced
goodS. 192

The GATT national treatment obligation is designed to "reinforce the basic

policy of trade liberalization - minimizing government interference and distortion

of trar.lsactions which cross borders"'93. Essentially, Article III of the GATT

states that the products of the territory of a contracting party imported into the

territory of another contracting party shall be accorded national treatment, Le.

be treated as 'like domestic products' by the latter. One of the objectives of

this rule is to prevent protectionism resulting from internai administrative and

legislative measures (regulatory policies, domestic taxI that would defeat the

purpose of tariff bindings.

Article 111'94

National Treatment on InternaI Taxation and Regulation

1. The contracting parties recognize that internai taxes and
other internai charges, and laws, regulations and requirements
affecting the internai sale, offering for sale. purchase,

111 John H. JACKSON. T!IB World Tfllding System: Law Bnd Polier of International Economie Ral8tions. Cambridge. The MIT Prm, 1999. p. 189.

ln John H. JACKSON and William J. DAVEY. Legal Prob/ams ollntB/Mrianal Economie RmlJtions: Cases. MlltSflllls, and Telt on Ills Nlltionlllllnd
International Regu/8tion 01 r'8nsnatiofJBI Economie RS/lJrions. 2nd ed., SI·PauIIMinn.l. West Publishing Co.• 198B. p.483.

lM GArr. supra note 1. Art. III, as amanded by Proroeo! Modilying P,,, I/lJnd Aniels XXVI of (ho Gene/Ill Agf9lH1l8nt on Tarifls ,nd 'rads. 14 Seplemb.,
1948, 82 U.N.T.S. BO Ihereinaf1er Ploloco/ Modifying Part Il and Aniela XXVIl. The lexl of the original Arliclel1l was amended in 1948 la conform la
Article 18 of the Havana Charler:

"The main change trom the Ganeva Article was ta pravida for tha autright eliminatian of laxea prolecling diectly competitive or
subslitutable products in casas in which there was no substanlial dornntic production of a lite product:

GENERAL AGREEMENT ON TARIFFS AND TRADE IOrganÎ2ation), Gene,,1 AgmIT/lmt on r,dlts ,nd r"ds An,lyric,1 Indel: Notlls on ths Of8lting,
Inrerpret'tion and Applic8tion Dl the Articles 01 the Genetsl Agreemont, Gentva, Controcting Parties tG the General Agreement on Tariffs and Trade, 1889,
und. Article Ill, p. 1 IhereinaflBl' GArrAnslytic81 Indsll.
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transportation, distribution or use of products, and internai
quantitative regulations requiring the mixture, processing or use
of products in specified amounts or proportions, should not be
applied to imported or domestic products so as to afford
protection to domestic production.

2. The products of the territory of any contracting party
imported into the territory of any other contracting party shall not
be subject, directly or indireetly, to internai taxes or other internai
charges of any kind in the excess of those applied, directly or
indireetly, to like domestic products. Moreover, no contracting
party shall otherwise apply internai taxes or other internai charges
to imported or domestic products in a manner contrary to the
principles set forth in paragraph 1.

[... ]

Article III: 1 establishes the general principle195 that contraeting parties should

not use internai government measures (Le. internai taxes and other internai

charges, legislation and regulations) for the protection of domestie production.

This braad principle is the underlying rationale of Article III.

The national treatment rule is very wide in scope. Its application is not

confined solely to the items included in the tariff Schedules, but expands to any

product in order to proteet ail imports fram discriminatory treatment196
• At

ln J. H, JACKSON. World '"d8 Inti thBl6W of GATT. supt! notll 190. p. 279.

111 This argumlnl WB' Icknowledged in th. fnl report on B"riJi,n IntilnBl T{wIS IFirst RBpOrt} /francs v. SfBlilll19491. GATT Doc. CP.3/42. 8.1,5.0.
111181. 182. por•• 4:

,"Th. Working Party agreed thal • contracting party WBS bound by tha provisions of Article III whelher or Ilot the contrecting party
in qUlstion had undarllkan tarift commilmenls in respect of the goods ctlncBl'ned"·
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the time of the GATT negotiations. a "lively controversy,,197 developed about

the scope of the national treatment clause. Referring ta these negotiations. the

author John H. Jackson concluded:

It was stated that the national treatment article had the purpose
not only of protecting scheduled concessions but also of
preventing the use of internai taxes and regulations as a system
of protection. Four reasons were given for including the total
national treatment of the ITC draft article in the GATT: (1) to do
otherwise would be a retreat from existing international
commercial policy; (2) many present treaties already had such a
clause; (3) this article was part of the basis on which tariff
negotiations at Geneva were held; and (4) it was necessary to
protect not only the Schedule items but ail exports and
imports.'98

B. Article III: 1

Article III: 1 is a broad, sweeping statement that expresses the underlying

purpose of the national treatment obligation199. Although phrased in terms

of what contracting parties should do, not in terms of what they are obliged to

do, the principles of paragraph 1 are specifically incorporated into two

mandatory provisions of Article III, Le. those dealing with taxes and mixing

requirements2oo• Therefore, the basic purpose of GATT national treatment

117 J. H. JACKSON. World Trade end the Law of GATT. suprs nola 190. p. 217.

'" Ibid.

111 Surprisingly, ooly four GATT panais havI examinad paragraph 1 of Arliclelll: United St"es· MOISUfBS Alleett'ng A/cohol;c end M,Il BwoflUes IClnlde
v. U.S.1119921. GATT Doc. OS23IR. 16 March 1992: PIlMI on Impan. Oistn"bution and SI1/8 01 Certlin Alcoholic Drinks br C,nedi,n Pfovincifll MIJfketing
Age/lcieslEEC V. Cenlldel 119881. GATT Doc. UB3D4. B.I.S.O. 355/37; EEe •MS6Sufes on Anim3/ Fsed P,otmns (U.s. II. EEC'! (1978). GATT Doc. ll4599,
8.1.5.0.265149; UrugueY8/l BacoumI to Article XXllllUrugu8Y v. Aœtne et "'.1119621. sUP" noll 119.

100 GATT. supra note 1. Art. 111:2 and 111:5, a3 amanded by Ptotocol Modifying Paft /land Article XXVI. SUpt! notlllS4; William J. DAVEY. -An Overview
of the Generel Agreement on Tariffs and Trade-, in P. PESCATORE. W. J. DAVEY and A. F. lOWENFElD, SUpt! nolll 108. p. 28 IPart Onal.
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obligation - internai taxes should not be applied 50 as ta afford protection to

domestic production - acquire imperative legal authority in these two definite

provisions.

The legal effect of the principles of Article 111:1 notwithstanding their express

incorporation in paragraphs 2 and 5 is not clear. "Most commentators consider

that paragraph 1 is simply hortative and does not impose substantive legal

obligations on contracting parties. "201 The distinction has importance as the

language of paragraph 1 is the legal basis of the de facto or implicit

discrimination doctrine202
•

ln order to prevent protectionist abuses and indirect "de facto
discrimination", GATT Article, 111:1, 2 and 5 prescribe that internai
taxes, other internai charges and quantitative restriction, even if
drafted in non-discriminatory terms, are inconsistent with Article
III if they are "applied to imported or domestic products 50 as to
afford protection to domestic production". 203

The wording of paragraph 1 does not specify the criterion to be used to

determine which imported products afford protection against domestic

discrimination. However, a GATT panel 204 noted, such as it can be inferred

~I Christoph or THOMAS Bnd Greg A. TEREPOSKY, -The Evolving Relationship Between Trede end Envi'onmental Regulation-, 11993127:4 Journal of Worfd
Tr!ds 23. 38.

101 See Chapter 3 . sm. balow. for further discussion on de {fJeto discrimination.

m E..U. PETERSMANN. -lnlBl'nlllional Trade Law and Internalional EnvJonmentallaw: Prevention and SeUlement of Internlltional Envi'onmentel Disputes
in GATT-, SUptlJ noie 2. 65·66,

* EEC· MUSUfBS on Aflim6/ Feed ProtBins tU.S. v. fECl t19Ja). suprs note 199. pare. 4.3.
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from the Interpretative Note ad Paragraph 2205, the distinction made by the

General Agreement between "Iike products,,206 and "directly competitive or

substitutable" products, and consequently applied both criterions to Article

(il De Facto or Implicit Discrimination

National rules and regulations can be facially neutral, but in fact have a trade

distorting effect in favour of domestic producers.

One of the more difficult conceptual problems of GATT rule has
to do with the application of the national treatment obligation in
the context of a national regulation or tax which on ifs face
appears to be nondiscriminatory, but which, because of varlous
circumstances in the market place or elsewhere, has the effect of
tilting the scales against the Imported products. 206

However, GATT Article 111:1 specifically prohibits regulations and taxes imposed

in a way "so as to afford protection to domestic production".

2~ GATT, supra noie 1. Annex 1. Ad Art. III, Para. 2. Ils Ilmanded by Proloeo/ Maddying Part 1/ and Article XXVI. supra noIe 194.

m The -Iiko praduct'· criterian reUes on the physiclll characlerislics olthe praduct. The GATT oflers no delinition lor lhis Cfil&rion. neilhBf pasl GATT
practice. Past GATT dacisions have baBil made on Il casll·by·case bllSis after eXllmining Il number Dl relevant factors. such es nGlably, the produc"s and·
uses in Il given market; consumars' taslas end habits which change trom country 10 country; the product's propertias, nalura and quality: Bnd the praducls'
classificlltion in lariff schedules; Japan· Customs Outies. Talas and I.8belling Practices on ImportBd Will8s ,nd A/cohol'-c 8W8f1U8S fiEC v. J,pan) 11e8n
GATT Doc. U6216. B.l.S.O, 34SI93. para,5.B. For mora on tha GATT practÎce relating 10 like producl dellll'minalion. seé GATr Ana/ylicbl Indel. SUpfl
note 194, under Article 1. pp. 8·9 and ArtlcÎel11. pp. 13·14. The -lib products- criterian is employed. naubly, in the main most·favoured·nelion obligelion
and in several paragraphs of the national treatment obligation 01 the Ganeral Agreamenl.

zn The interprelation provided by the Note ad Article III. Paregreph 2 contributes la the interpretation of the lnt paregreph 01 Article III ~becaU1e il implies
that the -directly competitive or substitutable~ standard is the one appropriate 10 paragraph 1~; Edmond McGOVERN, Intern't'-onal Tm!a Regulation: GA TT,
th8lJnitsd States and the European Community, 2nd ed.• Exeler, Globefield Press. 1988. p.248. Sae Chapter 3 . C, below. lor lurther discussion on Ihis
inlerprelalive note.

NI J. H. JACKSON, The Wodd Trading System: I.8w Bnd Polie.., of Intef!lBtion,1 Economic RalBtions, suprB note 192. p. 192.
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Partly because of this language, under the GATT it can be strongly
argued that even thought a tax (or regulationl appears on its face
to be nondiscriminatory, if it has an effect of affording protection,
and if this effect is not essential to the valid regulatory purpose
(as suggested by Article XX), then such tax or regulation is
inconsistent with GATT obligations. 209

Accordingly, a recent GATT panel report210 has made reference to the

problem of government regulation that affords effective protection, even

though it appears on its face to be nondiscriminatory211. The result has been

an Interpretation of Article III that prohibits both measures specifically designed

to afford protection and those which have that effect, even when they appear

facially neutral212 •

Therefore, a measure must be both formally and de facto nondiscriminatory to

pass the national treatment test of Article III: 1. This interpretation of GATT

Article 111:1 brings back the issue of the tension between the liberal trade goals

and national policy goals. Many complicated problems arise from the variety

of domestic programs and legislation designed to promote health, welfare,

.. Ibid.. p. 193.

lla United St~t9S' M84SUf8S Affecting A/coholie 4nd Mlllt 8evsflU8s (Csnildil v. U.S,1(1992), supra note 199.

n, 08 fleta disaiminalion of indiec! lues is not 8new issue wilhin the GATT: ln 1953. the United Slales claimed III violation of GATT Article III becaUSB
ollhe discriminatory application of a Cuban sales tex on lumber, which WBS callected ooly on impans, aven though Ihe tax law revealed no discrimination
On ils face. The United States wilhdnw her charon following the terminalion of the exemption for domestic lumber; (19531 GATT Doc. UB:!: J. H.
JACKSON. IYOlfd T"de efHIl'" l.ew 01 GATT. '"plI note 190. p.284. footnol' 25.

!Il J. H. JACKSON. ·World Trad. Rule! and Envionmenlsl Polici!S: Congruence or Conflict?-, supra noie 11. 1236·1237; ln the Matter 01 the Puerto Rico
Regulations on thIJ Import. Distribution and $sl8 of U.H.T. M/7k lrom Duébec. supra note 120. para 5.20. .
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various economics goals and product safety, or to prevent pollution 213
•

Consequently, in a number of cases, there arises a tension
between the liberal trade goals of international economic policy,
and national policy goals embodied in a wide variety of national
laws and regulations, as weil as laws and regulations of local
government units. 214

Difficulties arise on the determination of the appropriateness of a measure

when compared with the extent of its de facto discriminatory effect on imports.

"The key issue then become~ one of determining who should decide whether

the regulation is appropriate. "215 The legitimate regulatory interest of

governments is challenged at another level, which can be easily stretched

beyond the protection of imports against domestic discrimination.

(ii) Production Standards v. Product Standards

Discrimination against imports can be subtle, such as through a regulation for

standardization or safety. Standards can be related to the product itself or to

its production process. However, the GATT does not allow for differential

treatment based on characteristics of the production process, but only on

characteristics of the product itself16
•

li' J. H. JACKSON end W. J. DAVEY, sUP" noie 193, p. 484.

m J. H. JACKSON, "World Trade Rules and Envionmeli181 PoliciltS: Congruence or Conflicl?", SUP" noIe 11, 1237.

m J. H. JACKSON. The World ,,,ding Syst8fT1: uw.oo Polier of Int,(rmtion,1 Economie Ref,tions.lupII noie 192. p. 193.
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When determining whether products are like, the analysis focuses
on the characteristics of the products themselves rather than on
differences in production methods or other characteristics of the
country of origin which do not result in differences in the resulting
products. [Footnote omittedj217

Past GATT practice has placed the focus on the characteristics of the product

itself. Measures which discriminate on the basis of.:Jifferences in production

processes of exporting countries may violate the GATT if these differences are

not reflected in the characteristics of the finished products. This view was

reinforced by the reasoning in the unadopted TunalDolphin Panel Report 218.

Article 111:4 calls for a comparison of the treatment of imported
tuna as a product with that of domestic tuna as a product.
Regulation governing the taking of dolphins incidental to the
taking of tuna could not possibly affect tuna as a product. Article
111:4 therefore obliges the United States to accord treatment to
Mexican tuna no less favourable than that accorded to United
States tuna, whether or not the incidental taking of dolphins by
Mexicans vessels corresponds to that of United States
vessels. 219

The TunalDolphin Panel Report insisted on an Interpretation accarding ta which

"Article III covers only those measures that are applied to the product as

tu C. THOMAS and G. A. TEREPOSKY. SUp/~ n01e 201. 28. 588 81s0 J. H. JACKSON. Tho World rr,ding System: lJJw and Policy a/lnternationel
Economie Relllions, SU;J" note 192, 138.

!l' SUPfI nol. 4. Sil the Inuoduclilln, .bave. for a briel discussion of the facts and developments of this panel report.

111 UnittJd Srltls . RUInerions on Impom of TUf14 (Mezico !J. V.S,). SUPfI nol' 4. pari. 5.15.
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SUCh"220, and therefore, leaving out of Article III production standards, i.e.

measures which regulate the production process of a product. without affecting

the product as such. Never having been adopted, the interpretation of this

report has no legal value. Therefore, it remains to be seen whether its

reasoning will become agreed GATT practice.

As Article III applies to "ail laws, regulations and requirements
affecting (the) internai sale, offering for sale, purchase,
transportation, distribution or us" of imported and Iike domestic
products, it remains to be seen whether the narrow Interpretation
in the 1991 Tuna Panel Report .. according to which "Article III
covers only measures affecting product as such" .. will become
agreed GATT practice. Non-discriminatory PPMs [processes and
production methodsland their enforcement at the border may not
require any legal justification as long as they do not discriminate
between Iike products and do not afford protection to domestic
production in terms of GATT Article III. [Footnotes omitted)221

Nevertheless, past GATT practice suggests that differences in production

methods have no relevance to distinguish final products if their end uses and

physical properties remain "Iike" from the viewpoint of consumer tastes and

habits222 .

More recently, a recent panel report has emphasized the importance of the

no Ibid.. para. 5.14:
MI ...1 The Panel oDled thel the MMPA regulales the domeslic harvesling of yellowfin lune 10 reduce the incidentallsking off
dolphin. but ~h81 thllSB reaulalions could nat be regarded as beiog applied tolunl products as such bacauSi they would nol dWBClly
regulBte the sale of luna end could not possibly affect lunl ilS a producl. L.lM

111 E..U. PETERSMANN, "Inlernational Trade Law and International Enllfanmllntallew: Prevention end S'I118manl of Inlll'nltional EnvionmenUI Oispuln
in GATT", SUptB note 2, e8.

m Ibid.• 63. Sel. supra nate 20B. far a brief summary of GATT prllctice rsillina 10 lib product determinllion.
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purpose of the GATT national treatment obligation, as featured in Article 111:1,

on like product determination223 . The panel found that the distinction made

for purposes of protecting human life and health between products of similar

physical characteristics - low alcohol beer and high alcohol beer - was justified

since there was no evidence that the distinction had the purpose or effect of

affording protection to domestic production. Therefore, the two varieties of

beer were not considered as like products224.

It remains to be clarified through GATT practice ta what extent
health policy purposes [... J, consumer policy purposes [... ] and
environmental policy purposes [... ] can likewise influence the
definition of Iike products and thereby justify differential treatment
of similar products [...1 if the distinctions are "not applied to
imported or domestic products so as to afford protection ta
domestic production" (Article 111:1). [ ...1 GATT Article III prohibits
only discrimination that has purpose or effect of favouring
domestic over imported products, which is hardly ever an efficient
and effective instrument of environmental policy. [Footnotes
omittedf25

The distinction between product and production standards has particular

ln United StatBs. Musu!8s Affecting A/raho/ic and Malt SevSfSgSS (Canada v. V.S.1 (1992), supra note 199. paras. 5.71 and 5.72:
-1 ...1 The panel r'telled 1...1ils Ilrlier slalamenl on like product determinelions and considend lhal. in the conlexl of Articlll m,
il is IIsseolhll thll luch delerminatians be made not only in the light of lUth crit9l'Îa 85 the products' physical characteristics.
bulalso in the lighl of the purpoSB of Aniela m, which is to lIosure that internel taxes Ind regulations -nol be applîed to imponed
or domeslic products sa as to altord protection 10 domeslic production" The purpose of Article III is nollo harmonize the inlefnal
laus and regulalions of conlracting partias. which dilfar trom country to country. 1...1-;

-[".1 ln tha view of the penel. tharafore, li is imparetive that the like product determination in the context of Anicle 111 ba made
in such a way that it nol unnecessarily infringe upon the regulatory authority and domestic policy options of conuacting parties.
1.•.1".

:1( Ibid., paras. 5.73·5.75.

us E..U. PETERSMANN. -Internalional Trede Law and Internalional Envi'onmentaILaw: Prevenlion and Seulement of International Environmental Disputes
in GATT-, SUpt. note 2. 64.
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importance in regard of the consistency of trade related environmental

measures with GAn22B
• The national treatment obligation places hardly any

constraints on a government's ability to protect its own environment through

legitimate product standards227
• However, production standards are subject

to greater discipline as they must not discriminate between Iike products and

not afford protection to domestic production. Despite the broad language of

Article 111:1, no panel has been faced with its application to new production

standards.

C. Article 11I:2

Article 111:2 is aimed at internai taxation, such as sales taxes or value added

taxes. Its purpose is to promote non-discriminatory competition among

imported and Iike domestic products. Consequently, imported products must

not be subject to taxes in excess of those applied, directly or indirectly, to like

domestic products. The intention underlying Article 111:2 is that internai taxes

on goods should not be used as a means of protection.

111 C. THOMAS and G. A. TEREPOSKY. supra note 201, 27.

m Ihid., 42; E.·U. PETER5MANN. "International Trade Law and Inlernalional Envionmenlllilaw: Prevenlion end Selllemeni of Inleroelionlll Envionmenlal
Disputes in GATT", supra noie 2. 63; J. H. JACKSON, ·World Trad. Rules end Envionmenl81 PoUcies: Congruence or Confliel?", supra noie 11. 1238;

"Even if a ragulation is bath fsciaHy nondiscriminelory end Biso d8 fleta nondiscrirninelory, sorne importenl issues about Il
"minimum stendard" arise.
i...1
ln summary. the GATT reletively 8esily accommodel" national goveroment environmenlll reguillions the' conelrn the
charBcteri~llics of imponed products. 1...1 Under the Tokyo Round Stenderds Code end the Uruguay Round phyto·unitarv draft
lest approach there might be somo opportunily 10 challange Ihe regulallon. Nevlfth8less, it would s.em lhat the nalionel
treatment standard would not be a major impadiment or a major conceplUal problem for envionmen"l r.gulalion, unlna a
requiement of scienlific justification wes interpreled to require such a high degree of justification as 10 unrlllOnably inhibit
govlfnmenls 'rom imposing environmentel slandards"

For more discussion on the 'minimum slandard scienlific justification appruch', sile J. H. JACKSON. ibid.• 1237·12~9:
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This paragraph is divided in two sentences. In its first sentence, Article 111:2

proscribes the discriminatory application of an internai tax so as to protec'llocal

products against foreign competition. The second sentence prohibits, above

and beyond the rule of the first sentence, the application of internai tax

measures in a manner that affords protection to domestic production. Sy

referring to the principles of Article 111:1. the second sentence of Article 111:2

therefore prohibits internai taxes that are "discriminatory in fact but not in

form"228, i.e. implicitly discriminatory229.

The author John H. Jackson explains, as follows, the 'significant' distinction

between the two sentences of Article 111:2:

The first sentence speaks of "Iike domestic products" and is
designed to prevent discrimination between Iike products based on
their origin. The second sentence, however, incorporates a more
general obligation, i.e., not to "afford protection". Thus if, for
some reason, a tax on one imported product affords protection to
a different domestic product, it arguably is inconsistent with this
obligation of the GATT. The preparatory work bears this out. 230

The distinction between the two sentences of Article 111:2 was acknowledged

nt Kenneth W. DAM. ThB GA fT: L8w and /nttlmlltioM/ Economie Orgllfui,tion. Chicago, University of Chicago Pross. 1970, p. 118. However, Ihis author
il of the opinion that the scop' of lhs second sentence of Article 111:2 is considerably r&SlrÎcled by Iho inlerprelive Note; ibid.

nt S8I Chaptel' 3 . sm. above, fllr 1 discussion of Ihis issue.

no J. H. JACKSON. Wotfd r"".nd ,hf uw 01 GAn: SUP" note 190, p. 28t



•

•

66 .

by the interpretative Note ad Article III, Paragraph 2231
, which affirms that

the national treatment obligation applies not only to "like domestic products",

but also to a "directly competitive or substitutable product"m. Accordingly,

subsequent GATT practice shows that panels have considered both criterions

in the application of Article 111:2. A panel report recognized this past GATT

practice and, after careful examination, confirmed it:

The Panel concluded that the ordinary meaning of Article 111:2 in
its context and in the light of its object and purpose supported the
past GATT practice of examining the conformity of internai taxes
with Article 111:2 by determining, firstly, whether the taxed
imported and domestic products are "Iike" or "directly competitive
or substitutable" and, secondly, whether the taxation is
discriminatory (first sentence) or protective (second sentence of
Article 111:2). The panel decided to proceed accordingly also in
this case. 233

The national treatment provision affecting internai t",xes goes further than the

mere obligation of treating like imported and domestic goods in the same way.

The concept of competitive products was introduced in order to address the

internai discrimination that can be introduced between different competing

nt GATT. supm notB 1, Anne.: l, Ad Art. III, Para. 2, 8S emandud by ProtDeal Mot/i!ying Pslt /I/Md Ank/fJ XXVI. Sup'. nol,l64, The inltrpraUlive Nole
sd Article III. PeTagraph 2 raads:

MA lax conforming 10 th roquirements of the tirst santence of paTagrllph 2 would ba consider.d to be inconsisunl wilh the
prllvisions of lhe second senlence only in caSBS where competition was involvad belw8an. on the one hand. the laxed ploducl
an, on the athar hand. a diectly competitive or subslilutable product which wu not similarty laud:;

The concept of 'competitive or substÎtutabla products' was eliminaled trom the I&xt of the original Artitla 111. but wei pres8l'vld 81 10 ioierpretelivi oole
by the Protocol Modifying Parr 1/ Bnd Aniela XXVI; J. H. JACKSON, World Trade Bnd the Law of GArr, sUP" noie 190, p. 282.

m E, McGOVERN, IntBrnationsl Trads Regulation: GATT, the United Stetssand ths Eutop8sn Communily, noll 207, p.249:
-Sy referring ta the principhtl of paragrlph 1. lhe secllnd sentence of paragraph 2 luperimpol8S Ihis more comprehensiv.slanderd
lthe direclly competilivll or lubslilutllblll- standardl on lhe -likl producl- IBSI of lhe first sinlence:

m JSfJ8n. CUJtoms Dutias. Ta18s and Labelling Ptactic8s on /mporrsd Winss and AJcoholic 8ov8tagBslfEC Y. JapanJ 119971. supta noie 20e, para. 5,5,
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products. As a matter of fact, "it was recognized that different products could

compete so that internai discrimination in favour of one product

("coincidentally" produced at home) could operate to prevent another product's

ln summary, although Article 111:2 expressly refers to "like domestic products",

the national treatment obligation goes further and prohibits the use of internai

taxation to protect a domestic industry, whether are not it is a producer of like

products 235
.

The definition of an 'internai tax' is not provided by the General Agreement.

The interpretative Note ad Article 111236 indicates, however, that the

lU J. H. JACKSON. Wotfd Trade and thBl8W of GATT, supr8 noie 190, p. 292. Acitation of Iho preparatory work of the GATT, reprinted ln jlJid.,
illuslrilled as follow the consequences of lnternal discrimination of competitive producls:

-Let us suppose that sorne country in ils negolialions has secured the binding of the dutYon oranges. Country AgltlS a binding
on the duty of ofanges tram Country B. Now, Country Bafter lhat cen procBed to put on en internaI dUly of liny height et ail
on arengn, sllBÎng lhat il grows no oranges ilself. But. by putling on thet Vll1)' high dutyon oranges. il proteet$: the apples which
il grows Îlsalf. The consequence is lhet the binding dutY which Country Ahas secured tram Country B on its oranges is meda
of no efhlcl. because in the factthe price of orenges is pushed up so high by its internai duty lhat no one can buy lhem. The
consequence is lhel lhe abject of lhal binding is defeeted."

m W. J. DAVEY. sUP" note 200, p. 29lPart Onel. The purpose of Article III must be takan inlo Bccount white inlerpreting Artichlll!:2. The basic purpose
01 Ihe nationallrealment obligation is ta ensura. as emphasized in Article 111:1, lhat internallaxas should not be applied 50 as ta afford protection la
domaslic production; United St.tes· Me.surss Affecting Alcoholic and Malt &v8l8ues(Canads v. U.S.1 t19921. SUptS nola 1 !a, para. 5.25:

"Specifieally, Ihe purpose of Arlicle III is not to pravent contracting partias from difforentieling belwllen differenl produet
celllgorims for poUcy purposes unrelated ta the prolection of domeslic production. The Panlll considered that the limited ~urpose

of Article III has 10 bll laken into accounl in inlerpreting the term ·Iike products· in this erticlll. Consequenlly, in IJelermining
whelher two producls subject la differllnl Ireetmenl are like producis. it is necessary la consider whelher such pro duel
differanlialion is beJng made ·so as 10 afford prolection ta domeslic production."

131 GATT. supt! noIe 1, Annex 1. Ad Ar1.lII. as amended by Ptotocol Modifying Pan Il snd ArticJsXXIIJ. sup'. noIe 194, The inlerpretalive Note 8d Article
III reads:

"Any inlernellax or olher internai charge. or env lew, regulalion or requremllnt of the kind raferred ta in paragraph 1 which
applies 10 an imporlBd product and 10 Ihelike domllSllc producland is collactad or Bnforclld in Ihe case of the importlld product
lit Ihe time or poinl of imporlation. is neVllf1heleSs la be regerdlld as an inlernallex or olher inlernal charge, or a law, regulalion
or requiremenl of Ihe kind referred ta in parllgreph 1. end is accordingly subiact la the provisions of Article Ill,"
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classification chosen by the taxing state must not be the decisive factor. It is

specified that any tax or other charge coilected at the time or at the point 01

importation must be regarded as an internai tax or other internai charge if it

applies also to Iike domestic products. Thus, the categorization of a measure

as either 'internai tax' or 'import duty' rests not on the lorm given but

essentiaily in the lact that an import dutY applies "exclusively to imported

products without being related in any way to similar charges coilected internaily

on like domestic products"237.

Article 111:2 applies to taxes imposed on products, such as 'sales', 'purchase'

and 'turnover' taxes 23B, Iisuaily cailed 'indirect' taxes 23B. Moreover, a

•

statement in the Havana Reports 240 indicates that income taxes, cailed

'direct' taxes, do not fail within the scope of the article of the Havana Charter

n7 Interim Commission for the International Trada Orgenizetion liCITe). Reports of Committess and Principal Sub·CommitttNIs, U.N. Doc. tenOllla 119491
p. 62. parss, 4243 lhereinafter Havsns Reports!. reprinled in GATT Ane/ytics/lndsx. supra noie 194. under Article 111. p. 4. The Havane Conference sub·
cDmmÎnee report, white not atlempling to give a general detinilion of internai taxes, considerad the Havena Charler provisions (rom which Arlicle III is
derived and concluded thet certain charges, desaibed as Înternallaxas ln the laws 01 the imparting counuies. were in leel imporl dUlies beCOUSB. lai thev
WOfIl col1ected at the lime of. end 85 8 condition to, the enlry of the goods inta lhe irnpaning country, and lb) lhay appliad exclusively ta imporlBd producls
without being ralated ta sirnilar internaI charges colleclad on like domestic products; J. H. JACKSON, Wotfd Tr/lde /lnd tll8 l/lw 01 GA TT, supr/l nolo 190,
pp. 280·281; K. W. DAM, supr/l noie 228, p. 118; E. McGOVERN, Intornstions/ Tr/lde RsgullItion: GATT, tll8 United SllItes and th8 Europ8an Commun/ty,
supra note 232, p. 246.

231 J. H. JACKSON, Wotfd Trsde and the lBw 01 GATT. supr/l note 190, p. 284:
NComplaints braught in GATT indicale that sales laxes, luxury taxes, and turnolJer lans applied 10 producis ara subjecIl1J Anicle
III and cannat be applied in Iuch a way as la discriminale againsi imporlBd goods. Granling enmptions from luch lues far
domestic gaads bUI nal for imparted goods is also a violelion of Arlicle lU, as is a discriminai ory /lpp/ication Dl such a lu even
Ihough Ihe tax law raveals no discriminetion on its face.N lFaotnoles ornitledl

n. Product taxes. such as a sales lax, excise tax or tex on a product al eech slage al production· are usually called 'indiact tuu', by opposilion la
incarne or corporate taxes, called 'direct lues'; J. H. JACKSON, The Wotfd Tr/lding Systam: lBw and Polier ollnt8rnluiona/ Economie RelIJtions, supr"
note 192, p. 194: K. W. DAM, suprs noie 229, p. 124: E. McGOVERN, /ntsrnstionsl Trsds R8fJu/stion: CATT, the U,Jitsd Ststss and tho Europs/ln
Commum'tr, sup" note 207, pp. 248·249.

1~ HIJvans Roports, supr, note 237, p. 63, pera. 44, reprinled in GATT AnIJ/ytical Ind81, suprIJ noie 194, under Article m, p. 8.
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4. Findings - The Inconsistency with Article III

70.

•

The complaint of the European Union is based on the maintenance of three

taxes or charges which are levied on the sales of automobiles in the United

States. The European Union claims that the application of these taxes or

charges is inconsistent with GATT Article III, more particularly paragraphs 1

and 2.

The gas guzzler fax and the luxury fax are both excise taxes. The CAFE

paymenf is not a tax as such, but a civil penalty imposed for violation of

statutory standards. Thereof, the following analysis will address together the

claims of the European Union against the gas guzzler fax and the luxury fax.

The CAFE payment will be the object of a separate analysis.

The European Union maintains that the U.S. taxes or charges have

discriminatory effects on imported European automobiles. According to the

Union, "cars imported from Europe amount to about 4 percent of the United

States market while they are responsible for approximately 88 percent of the

new taxes"241. The European Union argues that these taxes serve to afford

protection to the U.S. domestic production of competitive automobiles. and

hence, constitute an infringement of Articles 111:1 and 111:2 of the GATT.

:l4l A. C. RAUL and P. E. HAGEN. SUPI! noIe 128. 6.
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Article III: 1 is a more general provision than either Article 111:2 or 111:4.

Accordingly, in the event that a measure is found to be inconsistent with the

more specifie provisions of Article III, it would net be 'appropriate,242 to

consider its inconsistency with Article III: 1..

A. The Gas Guzz/er Tax and the Luxury Tax

The excise taxes levied on imported and domestic automobiles, the gas guzzler

tax and the luxury tax, are both internai taxes subject to the national treatment

provision of Article 111:2.

The products of the territory of any contracting party imported
into the territory of any other contracting party shall not be
subject, directly or indirectly, to internai taxes or other internai
charges of any kind in the excess of those applied, directly or
indirectly, to like domestic products. Moreover, no contracting
party shall otherwise apply internai taxes or other internai charges
to imported or domestic products in a manner contrary to the
principles set forth in paragraph 1.243

ln the present case, the consistency of the U.S. taxes with the first sentence

of Article 111:2 is not at stake. When indirect taxes are imposed at the point of

retail sale, such as it is the case with the gas guzzler tax and the luxury tax,

"discrimination can be avoided merely by treating imported and domestic goods

%42 Uâted States· MIJ'sUflS Alfecting Ncoholie,nd Malr B8verages ICan8d, v. U.S.) 119921. supra noie 199. pera. 5.2.

:42 GATT. supm fiolt 1. Art.lII:2. as amand9d by Protocol Modifying Part 1/ and Artic!g XXVI. SUpfB nlltll 194.
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in the same way"244.

As a matter of fact, the sales of both imported and domestic automobiles are

subject to the gas guzzler tax and the luxury tax, if applicable. The taxes apply

to the sales of automobiles in the United States, with no regard to the origin,

national or foreign, of the automobiles.

ln the case of the gas guzzler tax, national producers and importers of foreign

automobiles are indistinctively considered manufacturers245, and hence,

subject to the tax for the sale of each automobile which fuel economy falls

under 22.5 mpg246.

As for the luxury tax, the first retail sale of an automobile of which the price

exceeds $30000 is subject to the tax247, regardless of the fact that the good

originated from national production or importation248 .

As for the consistencv of the two U.S. taxes with the second sentence of

144 E. McGOVEAN.lnternationa/ ',ade Regu/ation: GATT, the Um'ted SteMs and the European Commum'ty, supra /0018 207. p. 249.

24$ 26 U.S.C. 40B4lbM5}. reprinted in Annex A.

241 26 U.S.C. 4064(8}, reprinted in Annel A.

2.7 26 U.S.C. 4001. reprinled in Annu B.

2'1 26 U.S.C. 4002(81, reprinted. supra noie 155.
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Article 111:2, the analysis is more problematic. Indeed, the second sentence

incorporates the more general obligation of Article III: 1. Not only internai taxes

should not discriminate among imported and Iike domestic products, but their

application should not be in a manner that "afford protection to domestic

production" .

This requirement was recently discussed in a GATT panel report249, which

has led to an interpretation of Article III that prohibits de facto

discrimination250
• The gas guzzler tax and the luxury tax both appear to be

nondiscriminatory on their face, such as previously discussed. Imported and

domestic automobiles are treated in the same way at the point of retail sale.

However, is the applications of the taxes having, in fact, an effect of affording

protection to the U.S. domestic industry of automobiles?

The European Union claims that the taxes have a disproportionately higher

incidence on imported automobiles than on domestically produced automobiles.

The U.S. taxes have, according to the European Union, discriminatory effects

on the imports from the European automobile industry, and therefore, are

contrary to GATf Articles III: 1 and 111:2.

l'" tJnitBC! StIlBS' MSBsum A/fscring Aicoholie and Mllt &versgss (C,nad8 v. llS.1119921. supra noIe 199.

2ft Sil E:hapler 3 . am. abcve. for a discu:.-sion of lhi! issue.
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ln the case of the gas guzzler tax, the European Union argues that the threshold

of the fuel economy standard is not founded on any objective criterion. The

eut-off point of 22,5 mpg251 set by the EPA is therefore discriminatory since

its application leads to an incidence of the tax falling overwhelmingly on

European automobiles.

As for the luxury tax, the European Union claims that the tax as an

disproportionately higher incidence on imported automobiles than on

domestically produced automobiles. The Union affirms that in 1990, over 80%

of the automobiles subject to the tax have been imported. Regarding the

European industry, almost 50% of ail automobiles imported from Europe would

have been struck by it.

The Union argues that automobiles above and below $30 000 are "Iike

products" or, in any case, "competitive products" beneficiating from the non-

discrimination obligation of GATT Article 111:2252
• The fact that the tax fa Ils

disproportionably on imported automobiles shows the discriminatory effect of

the tax which affords protection to a domestic production of competitive

products. Therefore, the luxury tax constitutes an infringement of Articles 111:2

:151 26 U.S.e.4064(8I. reprinled in Annex A.

:152 The EuropllBn Union notes thal for customs purpose, lhll di:llinclion bmu8n "IJJury- and 01h81' automobiles is not used; pllsonger automobiles Ire
Irealed equally by the United Stales cuslolTtS. i.B subject 10 Il 2.5% dUly. .
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and III: 1 of the GATT.

Assuming that the alleged discriminatory effect that the two U.S. taxes have

on the European automobiles is real, we are face with a difficult problem

regarding the Interpretation of Article III. The author John H. Jackson has

addressed this particular issue previously, but only to emphasise the delicate

decisions that will have to be made in interpreting the GATT national treatment

obligation provision:

One example of a de facto discriminatory regulation would be a
regulation that imposed a higher tax on automobiles with greater
horse power and speed, when the importing country knew that its
own automobile production tended to concentrate heavily in
automobiles with lesser horse power and speed. Likewise, a Jess
favourable tax treatment for automobiles priced in excess of a
certain amount of money, say $25,000, in circumstances where
domestic production tended not to produce such higher priced
autos while imports tended to concentrate in them, could be
suspect. Clearly there are some difficult issues in these
circumstances, particularly because governments may have a
legitimate regulatory interest in classifying goods in certain ways,
for example, taxing luxury goods more heavily than daily staples.
Thus, there are some delicate decisions that have to be made in
interpreting the GATT Article 111. 253

There is de facto discrimination. However, does it constitute an automatic

violation of the GATT national treatment obligation? The central issue l'est on

the extend that must be given to the concept of de facto discrimination. We

believe that de facto discrimination can be an indication of a potentially

:U J. H. JACKSON. ·World Trade Rules Ind Envionmenlill Polities: Congruence or Confliet?-, supr8 note 11.1237.
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violation of the GATT Article III, and for this reason, the cause of this

discrimination deserves to be analyzed seriously.

However, the purpose of the national treatment obligation must be taken into

account once a de facto discrimination has been acknowledged. The basic

purpose is to ensure, as emphasized in Article III: 1, that internai taxes should

not be applied so as to afford protection to domestic production. More

specifically, the purpose of Article III does not prohibit differentiation of product

for policy purposes unrelated to the protection of domestic production 254
•

Only when de facto discrimination has the effect of affording protection of

domestic production will there be a violation of the GATT obligation.

Is there, in the present application of the U.S. taxes on automobiles, actual

protection of the U.S. domestic production of automobiles, despite the neutral

appearance of the taxes? The differentiation made by the gas guzzler tax and

the luxury tax is not between categories of automobiles of the same fuel

economy, or of the same priee range. The discrimination is the result of the

distinction between the overall production of a national industry and its foreign

competitors .

ZS4 U,u"ted States. Measuf8s Affecting AJcoholic Ilnd M,lt 8tNo"oas ICan,d, v. U.S.1119921, supra noll 199, patl. 5.25. partly rlprin18d. sup,a noll
235.
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Bath U,S. taxes, the gas guzzler tax and the luxury tax, apply ta specific

products of these industries. It is not ail products of an industry that are
'1

affected, but very specific ones. The reason why one product it subject ta the

taxes and an other one is not has nothing ta do with the origins of such

products, but with the very particular characteristics of the products.

GATT Article 111:2, second sentence, refers ta the principles of Article 111:1. The

later prohibits regulations applied 50 as to afford protection of domestic

production. The two U.S. taxes do not violate this principle. Like automobiles

are treated the same, with no regard to their point of origin. The grounds on

which the gas guzzler tax and the luxury tax are applied, respectively the fuel

economies and the sale prices of the automobiles sold in the U.S., result from

legitimate regulatory purposes. The de facto discrimination that might result

from such a practice does not afford protection to the U.S. domestic production

of automobiles. Accordingly, there is no inconsistency with GATT Article 111:2.

B. The CAFE Payment

The CAFE payment is a civil penalty payment. The penalty is imposed upon

automobiles manufacturers who have violated the Section "Improving

Automotive Efficiency" of the Motor Vehicle In.formation and Cost Savings Act

255, a federal statute .

zn Sup" note 131, and IIccompenying tex!.
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The European Union claims that the CAFE payment creates discrimination

between imported and domestic automobiles. Since the CAFE fine is calculated

over the full annual automobile production of a manufacturer, it favours large

integrated, full-Iine automobile manufactIJrers and, consequently, works to the

disadvantage of limited-line automobile manufacturers, such as many European

automobile manufacturers. Furthermdre, the Union argues that the separate

calculation required for domestic and foreign fleets may also permit

discrimination. This discrimination between imported products and like

domestic products is contrary to Article 111:2.

Moreover, the European Union argues that a disproportionate amount of CAFE

fines is paid by foreign manufacturers of automobiles. Therefore, these internai

charges are also contrary ta Articles 111:2 combined witl1 paragraph 1, since

they serve ta afford protection ta U.S. production of directly competitive or

substitutable products.

A brief description of the CAFEpayment highlights the first difficulty facing the

analysis of its inconsistency with GATT Article III, more particularly paragraphs

1 and 2. Are we faced with "Internai taxes or other internai charges of any

kind"?

The CAFE payment is not a tax. It Is a civil penalty payment, and from that
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fact, can it fa Ils within the meaning of "internai charges of any kind"? The later

expression is large by definition. Moreover, the scope and purpose of the

GATT national treatment obligation do not justify to give a restricted

Interpretation to these words. The CAFE paymen t, imposed upon

•

manufacturers who have fail to comply with the applicable standards Is, at the

very least a charge: manufacturers are liable to the United States for a civil

penalty equal to the amount calculated256
•

As for the consistency of the CAFE payment with the first sentence of GATT

Article 111:2, an analysis of the calculation method of the average fuel economy

of each manufacturer is essential. The regulation requires separate calculation

of the average fuel economy of a manufacturer for its domestically and

nondomestically manufactured automobiles, and treats each category as if

manufactured by a separate manufacturer257
• It is important to note that the

domestic category excludes automobiles which are exported25B
, while the

nondomestic category only includes automobiles which are imported within the

U.S2
r;9. Therefore no regard is given to the overail automobiles' production

lU The CAFE payment is nolan internai regull1tion required 10 enforce standards, which, Bccording 10: opinion of the Sub·Commit1e8, ls permilted under
Article III 8S drafled; HI'mM Reports. SUP', noie 237. p.64. pere. 49, reprinted in GATT Ana/yrksl Index, suprB note 194. under Article III. p. 2.

ru 15 U,S.C. 20031bl. reprinted in Anou C.

nt 15 U,S.C. 20031cl. raprinted in Annu C.

lU Th. term -manufacture- means 10 produce or assemble in. or 10 impor! iAlo the cusloms territory of the United Siales; 15 U.S.C. 2001191 and 1101.
reprinled in Anou C.
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of a manufacturer, but only to the automobiles production aimed at the U.S.

m.arket.

The effect of this requirement is to give a same manufacturer two average fuel

economies: one average fuel economy for ail of its automobiles produced in the

U.S. and one for ail of the automobiles imported in the U.S. Therefore,

domestically manufactured and nondomestically manufactured automobiles are

not treated equally.

As a matter of fact, the point of origin of the manufactured automobile is the

primary base for the calculation of the average fuel economy standard of the

manufacturer. Therefore, depending of the internai organisation of a

manufacturer, Le. U.S. or foreign distribution of its production, a manufacturer

can find itself Iiable to the U.S. for a CAFE fine. For example, a manufacturer

that imports a large number of low fuel economy automobiles in the U.S. will

be Iiable to a CAF': fine without regard to its U.S. domestic production of

automobiles, which can be corresponding to an average fuel economy

exceeding the applicable average fuel economy standard.

Assuming that the CAFE fine will be redistributed among the automobiles to

which the penalty is addressed, it is fair to say that the sale price of these

automobiles will be increased. Therefore, the nondomestic automobiles are not
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treated equally with the domestic ones since, for a given fuel economy, the sale

price of the former must absorb the redistribution of the CAFE fine while the

later must not.

Only once the average fuel economies of the two categories have been

calculated, the distinction between domestically and nondomestically

manufactured automobiles has no relevance to the application .of the CAFE

pavment 260. A manufacturer is Iiable to the civil penalty independently of

the origin of the manufactured automobiles. The distinction between domestic

and nondomestic origins might be of no relevance thereafter, its effect will be,

nevertheless, directly felt since it is at the basis of the calculation of the

average fuel economy of the manufacturer.

However, the central issue rests on the calculation method of the average fuel

economy. The 'average fuel economy' of a manufacturer is, as its appellation

says, the average of the fuel economies of ail model types of automobiles of

a manufacturer's annuai production. The calculation method of the average

fuei economy of a manufacturer's annual production (model year) of passenger

automobiles is conceptualised as follow261
:

,. 15 U.S.C. 2661:
(91-Th, 18l'm -manufaclur'-(81Cepl for purpos.s of section 502(c1115 use ~ 2C02(clll means to pro duel or assamble in the
customs territory of lhe United Slates. or 10 impon:

Hl 15 U.S.C. 2003111. reprinted in Anneli. C.
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total numbcr automobiles manufactured
Average
fuel
economv

number of automobiles of
model type x manufacturlld

fuel economy of model type x

+
number of al.'tomobiles of
model type y manufactured +

fuel economv of model type y

1.•.1

•

Whcre model type x and model type y reprosent given model type of a manufacturer's annual Production. There is no
limit on the number of model types constituting a manufacturet's annual production (mode! yearl.

The calculation method of the average fuel economy of the manufacturer says

a lot on the discriminatory potential of the CAFE payment. The U.S. regulation

does not apply to any product, imported or domestic, but on the total annual

production of a manufacturer. The penalty is owned when the average fuel

economy of a manufacturer for a particular model year faUs below the

applicable average fuel economy standard.

As a matter of fact, it is not the failure of the automobile itself to meet with the

standard that is the cause of the penalty imposed upon the manufacturer, but

the failure of the average fuel economy of the total production of automobiles

of the manufacturer. Therefore, automobiles of similar fuel economies might

not be treated equally, and this discrimination rests on the total annuai

production of the manufacturer, not on the characteristics of the automobiles

themselves.

As long as a manufacturer's annual production comprises a relatively large

number of automobiles with a fuel economy exceeding the applicable average

fuel economy standard, the same manufacturer can produce automobiles with
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fuel economies falling below the applicable standard without being liable to any

penalty. In fact, the average fuel economy of the manufacturer's annual

production exceeds the average fuel economy standard, and therefore, no

violation of the federal statute occurs.

Discrimination results when a manufacturer's annual production concentrates

on automobiles with fuel economies that fall below the applicable standards.

The product itself, the automobile with a fuel economy falling below the

standard, is not subject to any penalty under the Motor Vehicle Information and

Cast Savings Act 262. However, the manufacturer is liable to a penalty if the

average fuel economy of its annual production faIls below the standard.

Therefore, two manufacturers producing the same number of automobiles with

the same fuel economy falling below the applicable standard will not be subject

to the same penalty depending of the remaining of its annual production. If the

remaining production contributes to make thl~ average fuel economy of the

manufacturer exceed the standard, no penalty will be due. If, on the contrary,

the remaining production is of the same type, or the total production is limited

to the former automobiles, the manufacturer will be violating the provisions of

the federal statute, and therefore be liable to a penalty.

This description is exactly the situation of the foreign manufacturers by

:Il Supr. noll 131. and Iccomplnying texl.
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opposition to U.S. manufacturers of automobiles. The later have hardly been

Iiable to the CAFE payment while the former have pa id more than 250 000

000$ of CAFE fines since 1983263
• The Summary of CAFE Fines Collected

264 is the de facto proof of the discriminatory effect of the CAFE payment on

foreign manufacturers of automobiles.

The domestic or nondomestic origins of the manufactured automobiles have no

relevance as to the liability of a manufacturer to the CAFE payment. However,

concept of 'average fuel economy' leads to a discriminatory application of the

penalty. The calculation method of the average fuel economy might be facially

neutral and, therefore, be consistent with the first sentence of GATT Article

111:2, its application has discriminatory effects.

The de facto discrimination felt by the European automobile industry is a

serious indication of a violation of the GATT national treatment obligation. The

question then becomes one of determining if the de facto discrimination created

by the CAFE payment affords protection ta the U.S. domestic production of

automobiles.

:ln Summsry of CAFE FilN11 CoUscted. provided bV the National Highway Traffie Sefety Administration. U.S. Oepertm8nl of Transportation. 19 July 1993.
reprinted in Annex E.

lM Ibid.
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The distinction between the domestic and nondomestic production of a

manufacturer as the basis for the calculation of separate average fuel

economies is, as discussed above, discriminatory. However, the discriminatory

implication of such a requirement is, as we believe, not essential to decide of

the inconsistency of the Motor Vehicle Information and Cast Savings Act 265

with GATT national treatment obligation.

The CAFE payment does afford protection to the U.S. domestic production of

automobiles. Since ail of the CAFE fine will be redistributed among the

automobile production of the liable manufacturer, the sale priees of these

automobiles are likely increased. With no regard to the characteristics of the

automobiles produced, but with the total.production of the manufacturers, the

discriminatory effect of the CAFE payment constitute a clear violation of the

GATT national treatment obligation, more particularly the GATT Article 111:2,

second sentence.

Similar automobiles, that is to say, automobiles with a same fuel economy, are

not treated the same due to the overall total production of the various

manufacturers. The method of calculation of the average fuel economy, on

which the Iiability to a CAFE fine is based, leads to a discriminatory application

us Sup" note 131, and açeompanying llllt.
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of the Motor Vehicle Information and Cast Savings Act 266 affording

protection to the U.S. domestic production of automobiles.

Having made this finding, it is now necessary to examine whether the CAFE

payment, while contrary to GATT Article III national treatment obligôtion, is

justified under the general exceptions of GATT Article XX.

ni Ibid.
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5. GATT Article XX - The General Exceptions

88 .

•

The GATT "general exceptions" contained in Article XX foresee certain

exceptional cases where the national treatment obligation can be reduced,

under certain circumstances defined in the Article. Indeed, Article XX contains

a very broad list of exceptions267 to ail GATT obligations266
, including the

national treatment obligations. It includes measures undertaken:

to protect public morals;

to protect human, animal or plant life or health;

in relation to the importation or exportation of gold or silver;

to secure compliance with GATT consistent regulations, including those

relating to custom enforcement, import monopolies, protection of

patents, trademarks and copyrights and prevention of deceptive

practices;

in relation to products of prison labour;

for the protection of national treasures;

for the conservation of exhaustible national resources;

for the carrying out of intergovernmental cammadities agreements;

ta restrict expart of damestic materials ta implement a gavernmental

:Il Th. nient of lh. list of I!ltceptions is lh, result of the tend.oey of the drafting smions -ID Bdd 10 thl list of generalexceptions in arder to ma8t
Ih. palticu!llf conditions Ixisting in specifle countriesM

; J. H. JACKSON. World rrlldf1snd IhtJ Lsw 01 GATT. :UP" oot.190, p. 142.

la The langulgi of Artiel. XX stales, in hs pTlllmble, that -nolhing in Ihis Agreement shall (,..1prlyent- the 'nforcement of melsures for the purposes
listed. Thus••UGATT obligations IrlI subjlet 10 the Ble.ptions of Article XX; ibid.. p. 744.
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price-stabilization plan;

to ensure the acquisition or distribution of products in short supply. 209

Article XX, with its Iist of general exceptions to the obligations of the GATT,

recognizes "the importance of a sovereign nation being able to act to promote

the purposes on this Iist, even when such action otherwise conflicts with

various obligations relating to international trade"270.

These exceptions, however, can be abused and can be a form of
hidden protectionism. The more the international legal system
imposes rules to limit such hidden protectionism, the less freedom
there is for national or local governmental units to pursue even
their legitimate domestic policies. 271

A. The Environmental Exceptions

The general exceptions applicable to environmental issues are found in

paragraphs lb) and (g) of Article XX. In recognition of the contracting parties

interest in promoting policies other that trade Iiberalization, Article XX provides

exceptions to the basic GATT disciplines.

211 GATT. SUpl6 note', Art. XX. as amended by Plotocol Amsnding the Pl116mb/1l Ilnd f1l1" IIllnd III of the GSflfml AgfBlJfTI8nt on TIl,;I!, tlnd 'fllds. SUP'"
note 20.

210 J. H. JACKSON. The Wotld rfllding Syst8f11: lBw Ilnd Polier of International EconomÎC Relllions. supra noie 192. p. 208.

211 J. H. JACKSON and W. J. DAVEY. supra note 193, p.485.



•

•

90.

Article XX272

General Excr:lptions

Subject to the requirement that such measures are not applied in
a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same
conditions prevail, or a disgllised restriction on international trade,
nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

[... ]

(b) necessary to protect human, animal or plant life or
health;

[ ... ]

(g) relating to the conservation of exhaustible natural
resources if such measures are made effective in
conjunction with restrictions on domestic production
or consumption;

[... ]

The two general exceptions that apply to environmental protection regulations

may, at first sight, afford contracting party considerable freedom to regulate for

environmental ends. However, they will not permit ail environmental protection

measures, as the preamble establishes strict requirements.

The preamble preceding the list of exceptions sets two principles which must

zn GATT. SIIfn not' " Art. xx. U lmendr.l by PrDtoc(J/ Amlflding lbs PfBlm!JJI and P,rts n,nd lU olth6 6'1I8,,'JqftJlJl1'lfJnt on T,riUs Ind Tl!ds, supra
noll 20. Only onl am.ndmtnl hls ben md'Iu Artiel. XX sinel th, originll1947 Session of the GATT. Th. 1955 GATT R,vilw Session did not brin;
th. tlXl of ~h. GATT in confonnity wrth th. con'uponding articles of the ITO Charter, such as Imend.d _1 the Havana Conference. For the most Plrt,
th. ditf.encn blt.'1n GATT and th ITD I::hart....1 MI suhst_nUel: J. H. JACKSON. WtultJTflltlll lint/ tM UlM ni CArro ~lJlJl3 nnt. '00. D. 742.
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be respected in order to invoke an exception273 . This clause was added as

an attempt to prevent abuse of the general exceptions274, essentially the use

of the latter to justify practices which have as their secret goal preventing

import competition275.

ln effect, the preamble contains a "softer"276 form of both the most-

favoured-nation obligation277 and the national treatment obligation278 .

They allow departure from the strict language of Article 1(MFN)
and Article III (national treatment) to the extent necessary to
pursue the goals listed in Article XX, but not to the extent of non­
MFN discrimination or protection of domestic production, if neither
is not necessary to pursue those listed goals. 278

Therefore, in order to give effect to the provision, and "for the purposes of

Article XX, a certain degree of discrimination is acceptable, on condition that

m E. McGDVERN, In1l1116601111 Tlld. R8gulltion: GATT; lM UritBd St6tu Inti fils EUlOpB6n Community. sUP" noll 207. p. 399.

71.. This addition wu propolld by the United Klngdom Il the 1948 London Conf••oc. tG help gUlI'd IDainlllh. ding.. of .bu'l of Ih. gln.lllle.plionl.
despite the recognition thlt th, predicel protection IDlin11 misus. of Ihas. exceptions depeaded on the utiizatlon of th. cleut.. on nu!lifiCilion and
impaiment of GAn Articles XXII and XXIII: J. H. JACKSON. Wodd T"d"ntI 1116 UW Qf GAn: IUP" nat. lSO. p. 741·742 (on lh. Ivolullon of lh.
'Gen.al Exceptions1.

ni J. H. JACKSON. Tt. WtJdd r"tlillf Syltlm: Law.ntI PDicy ollnt'fTlltioMl EcofKJfTic R.fions. sUP" 001.192, p. 201.

'" llid.

m The MFN clau•• of Artidll prohibitl disaiminltian blt.lln gaulb trom thl diff.lnt IxPortinli countrla 01 Ih. GATT, whuI" th. Artlcll XX prllmbll
prohibits -lIlbitrary or Unjustifiable disaimin.tion bltwten counlria wh"l the sime conditions prIVai'".

nt Thl nationallrlltmenl claual of Articlllll prohibits disaiminalion ag.inlt import.d 1I00dl. AI inpon rtltriction. IlVour dommiellty produeed good.
la soma 8lt8nl, but thl prllmbll 01 Artidl XX requill Ihet the rlltrietive IrtIllura impllmlnt" und.. th' Ixceptlon. of Ih'l artlcll .voK! bting -,
dagua" restriction on inl.nation,llr,dl-; J. H. JACKSON, WDffd Tlld.6nd lbs IAIN Dt GATT. Slip" nol' 190, p. 143. noll 2.

'" J. H. JACKSON. Tho Warld r"ding Syl_ /.Iw"", Poieyaf fntalMdan.tl Econotri. I/4t.dans.lupfI noll 192, p. 207.
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this discrimination is not arbitrary Q( unjustifiable"280. Accordingly, the

degree of discrimination acceptable is the principal interpretative problem of

Article XX. The language of the preamble is so nebulous that it is difficult to

ascertain exactly what it means281 . Hopefully, a series of recent panel

reports have included an interpretation of this clause282.

B. The Interpretation of Article XX283

Article XX has been criticized because of its nebulous language. It leaves place

for a number of interpretive problems, and some of them are central to the

conflict between environmental protection and trade Iiberalization284.

"Whether the language covers environmental measures is, at best,

.. J. KLABBERS. 'UP" note 126. BD.

• , J. H. JACKSON. World T"d••ntI tho UW of GATT. 'UP" ,," lBD. p.744.

nt Unitld $t.fr,f. MHSIIfBJ Alflcting A/eoltait Inti M,ft Btmmgss(C'flld, v. U.S.1(199), SUP" note 199; rIMilntI· Rssttictions on Importlltion 01.nd
Int.",.1 Tm, on Cig.""" IU.S. v. ThohndJ 119901, GATT Do<. OS/10R, B.l.S.O. 37S1200; fEC· R/1fIuf.lion on Impon, ofPon, .ndComponDnt' V,p..
v. ffCl11990l, GATT Oo~ UB667. B.l.S.O. 37S/132; Utited Sil/a· Seclion 337 of tho T.rfff kt of 1930 IIEC v. U.S.11199B}, GATT Oo~ UM39.
B.l.S.O. 36S1346; J,poo· RatdcliDIU on Impott' of C.n,in Aidcuftuml Product' IU.S. v. J.ponll1 BBBI. GATT DO<. U6263. B.I.S.O. 36S/163; C'nDd.·
M..._ Affrclif1lJ fzpott' ofUnp_N,mf1lJ ,ntIS.lmon IU.s. v. C'nDd'1119BBl. GATT DO<. U6268. B.I.S.O. 35S/89; P.no! on Impor/- Oi'tdbulion

,M S.II of C."mit AlcohtJlc OliMS by C'Mdiln PrrwinriIJ M,mting Ag8",* liEC v. C'lIId,1119881. SUP" note 199; C'l1Id, . Administration of the
fo,,;gn l....tmDnt_ktIU.S. v. C...d,111 BM}, GATT Do<. U554. B.l.S.O. 30S/140; UtitedSt,"'lmpom ofC.n.in Au/omaw. Spdf1lJ Auombfiu
IC...d. v. U.S.111883), GATT DO<. U5333, B.l.S.O. 30S/107: Utited St.,..· Prolibition af Impom of Tu...ntI TIIIID Product' fram C'Md.IC...d.
v. U.S.1119821. GATT Oo~ U61BR. B.l.S.O. 28S/91.

:ID For 1 surv.y of thl disputes invotving Article XX of th, GAn. s•• J. KLABBERS. Supfl not.126, 68·88. For th. conclusions to b. drawn fram Ihl
inl.pretltion of Article XX of Ih. GATT. Sil ibitl., 88·93; Sil elso StlVI CHARNOVITZ. -Exploring thl Envi'onmeatll Exceptions in GATT Article XX-,
118811 26;6 JaumoJ of Wadd T"d. 37. 47·54. For. survoy limitod 10 Ih. dispvl" inVOMnU pu.gr.ph. Ibl or lu) on~.... E.·U. PETERSMANN,
-Inl.nllional Tridi Llw Ind Inlnltionll EnvioOlnlnll1 Llw: PrevtnlÎGn Ind SeUlement ollntemetional Envi'onmental Disputes in GATr, SUplll note 2­
66-62.

lM J. H. JACKSON, -World Trad. Ruia and EnvionlRlntat Policia: Congruence or Conflict?-, Supt6 notlll, 1240.
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unclear... 285 The word 'environment' is non-existent from the letter of Article

XX and environmental protection, most probably, not an issue at the drafting

sessions of 1947286
•

(i) The Drafting History of Article XX

As a matter of fact, some authors consider that environmental protection was

not a public issue in 1947 and that Article XX was not intended for that

purpose287
• It is, therefore, difficult to interpret the GATT provisions as

justifying restrictions to trade in support of environmental policies288
• "While

some environmental regulations may be forced into some Article XX

exceptions, these exceptions cannot coyer ail legitimate efforts at

environmental protection...289 Thus, amending the GATT become the

•

solution to its deficiency in the area of environmental protection290
•

215 Elin PATTERSON. -GAn and the Envionmant: Ruia ChangBS 10 Minimizl AdvllI'sa Trade Ind Envionmenlal Effecls·, (1992) 26:3 JOUf1I8/ of Wodd
Tr8d, 99. 107. This Buthar is of the opinion thet Article XX certainly does not COV. th, fuU rangl of policin aimed al IInvioRmenlal protection. For
that rsason, Article XX should ba amended to include manures l'eilliog to the protection of th. enviooment. balh Ih. conlractinll pany's and Ihal of Ih.
world &1 large.

2" The texl of th, Gen••1Agreement doIS not specifically rehr 10 the envionmant ·sine. Illh. lime of th, draflinll of GATT. envronm,nlal prollclion
was nol accorded Ihe politicelpriority it eurTently holds in many countrln-; E.·U. PETERSMANN, -Inlernallonal Trad. Law end Int.utlonel Envionm.nt.1
Law: Prevention and SeUlement of Intnationel Envionmentel Disputes in GATr, SUP" notl 2. 53. Specific referencn to lhe envionm.nt fi.t ent:nd
th GAn famiy wilh tha conclusion of the Tokyo Round Dt Muhileteral Trede Negotialion. in 1979; St,nd,rril Cod., sUP" nota 116, prllmbla end m.
2.2; S.bsidm Coti', s'P" noll 118. art. 11:110.

3J C. A. CHERRY, SUP" notl 121, 1083: E. PATIERSON, SUP" not. 285, 107: Matthew Huntsr HURLOCK, -nI' GATT. U.S. Lew end th. Envionmenl:
AProposa\to Amend the GATT in Ught of th. Tune/Dolphin Decision-, (1992) 92 CoilITI/iI uw RfNÎIIW 2098. 2181; Sieven SHRYBMAN, -'nternalional
Trodlend the Envionmenl: An Envionmentel Assessment of the Generel Agreem.nt on Terifll end Trada-, 118901 20:1 Thil Etologist 30. 33.

'" M. H. HURlOCK. SUP" noll 287. 2181; S. SHRYBMAH, "P" noll 2B7. 33.

'" C. A. CHERRY. S'P" noll 121. 1083.

%II Oua to tha flcl that anvionment.1 conc.n. pl.yed mueDy no roll in construeting the GATT r.giml in 1947, v.loua emtndmtntalo tha currant GATT
rullll .r. proposlld 10 conciliatl Invionmental protK1ion with trede Iiberail.lion. and rapond to tha prlS.nt worldwide envionmtntll condition.. Su.
notebly. emendments proposld by C. A. CHERRY, SUP" noie 121. 1083; E. PAmRSON, sUP" nota 285, 99; M. H. HURLOCK. sUP" notl 287, 2146.
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[... ] the legislative history of this provision [GATT Article XX(bl]
makes it clear that it was intended to protect "quarantine and
other sanitary regulations". Further, it is a fundamental tenet of
legal interpretation that the meaning and application of an
agreement be determined by the intent of parties at the time that
it was concluded or amended. Environmental protection was
simply not a public issue in 1947, when Article XX(bl was
drafted, and no effort has been made since then to arnend the
Agreement to reflect contemporary priorities. It is simply not
plausible to suggest that environmental protection be left to a 40­
year-old GATT provision that was never intended, nor used, for
that purpose. 291

Others are of the opinion that the drafting history of Article XX offers a

different Interpretation of what the GATT says about the environment292
•

The examination of the historical background of Article XX suggests that the

provision intended to cover environmental as weil as sanitary measures.

A review of the history of Article XX demonstrates that it was
designed to encompass environmental measures. There may be
few issues that do not fit the Article XX framework - the
preservation of scenic vistas perhaps. But just about everything
else relates squarely either to the life or health of living organisms
or to the conservation of truly exhaustible resources like clean air,
fossil fuels, and stratospheric ozone293

However. whether the general exceptions include environmental policy

measures goes beyond the strict interpretation of the original drafters intention.

ltl S. SHRYBMAN, sUP" note 287. 33.

:n J. l. DUNOFF. sUP" noie 12, 1416·1417: S. CHARNOVITZ. -Exploring the Envionmental Exceptions in GATT Article XX·, SUP" note 283. 55. For
a discussion on th. drafling hislory Dt GATT Articla XX. S88 S. CHARNOVITl. ibid., 38-47; Beline ANDERSON. ·Unilateral Trade Measures and Envionment81
Proteclion Policy·, 119931 SB rempli uw Rwiew 75', 758·763; Sil Ibo GA" AMIytiClJ1lnd81. supm note 194. under Aniela XX.

lU S. CHAflNOVIT2. -Exploring th. Envionrn&ntal Exceptions in GATT Article XX-, SUP" noIe 283, 55.



•

•

95 .

The drafting history is only a "supplementary !T'san of interpretation,,294. The

applicability of the general exceptions to measures relating to the environment

must be inferred from the letter of the General Agreement itself and its

objectives.

A special mention must be made of panel's frequent recourse to
the drafting history of the General Agreement, which means, in
fact, the drafting history of the Havana Charter. At first sight,
this method might seem to provide convincing arguments by
referring governments to their own intentions. In fact, however,
the excessive use of these materials is out of place and even
counterproductive for several reasons. First, it prompts the panels
to shifts their attention from the analysis of substantive problems
and fram the consideration of GATT's objectives to textual
research of a purely semantic character. Second, arguments
based on textual history tend to foster a retrospective
Interpretation of an Agreement which, in the wake of the Havana
Charter, was meant to be a forward-Iooking instrument aimed at
creating a basis for the solution of the trade problems of the
future, not at perpetuating past ideas about international trade.
Third, attention must be drawn to the fact that only a small
number of GATT's membership were involved in drafting the
Havana Charter. The newer members of GATT have accepted the
General Agreement at face-value but they cannot be engaged a
posteriori in the meandering of preparatory work in which they
had no part. Thus, panels would be weil advised to turn away
fram the drafting history of the General Agreement, to look ahead
to the "objectives" of the GATT as mentioned in Article XXIII:1,
which is only another way of saying the "objective and purpose"
of the General Agreement according to the language of the Vienna
Convention on the Law of Treaties. 295

It is also in John H. Jackson's view that one cannot rely too heavily on the

2M VïBnll6 COl1Vsnfivn on the uw o( Tm,del, tupI' nol' 119. art. 32.

DI P. PESCATORE. ·Orahing snd Anelyzing Decisions on Dispute Seul,menl-, sUP" note lOS, p. 23 {Part Twal.
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original drafting history when interpreting the GATT:

Under typical international law, elaborated by the Vienna
Convention on the Law of Treaties, preparatory work history is an
ancillary means of interpreting treaties. In the context of
interpreting the GATT, we have more than forty years of practice
since the origin of GATT [... ]. [Footnotes omitted]296

Accordingly, in the light of the general rul6s of treaty interpretation297,

attention must also be given to the "context" of the provision, the subsequent

treaty practice and "any relevant rules of internéltional law applicable in

relations between the parties"296.

(ii) Article XX in the Light of GATT Panel Reports

Controversy over the applicability of Article XX started only after thirty-five

years of GATT enforcement299. The first dispute involving Article XX took

place in 1982300
• Since, many disputes have arisen over the scope of the

GATT general exceptions. By the end of 1993, the GATT Council had adopted

IN J. H. JACKSON, ·World Trade Rul" and Envionmenlal Policin: Congruence or COllllict1-, supm note 11.1241·1242.

111 VisnM Convention on the Law of TfB4tieS, SUpl6 nnte 119, art. 31.

IN E..U. PETERSMANN, -International Trede Law end International Envionmentallaw: Prevention and SeUlement of International Envionmentel DispUlBS
;n GATT-, supt! noie 2. 70. This author is of the opinion thu if thase princip!,s of truely interpretetion ere teken iota aCCouRt, differenliated criteria 'Gr
lhe interpretation of Article XXlbl and (g) may be obteined:

-Article XX could thus be conslrued to justify not only product-releled but also productioniela1ed measuns if they are nec9SSary
la prolecl, 1...1 in the injured counlry or la achiava in1ernatÎonal1y agreed envionmental goals:;

ibiJ/.. 71.

nI Betore 1982, no GATT panel had ever bun established to BlIlmine Anicle XX. Anicla XX was mentioned in only one casa end the matter WBS not
pursuld: Urogu!y,n RecaufS8 ta Artids XXIII IUrugu!y v. Aust,;! st all (1982), supt! noIe 119. ln tha! casa, some rBspondents triad to justitiad ther
aClivilin by invoking paragraph lb) of Anichl XX. HOWBVllt, Uruguay ·did not wish to question the conformity with the provisions of the General Agreemen1
of the measurn maintained by· Ihe respondenls conclltned; i!Nd., 111; J. KLABBERS. supt! noiR 125,63-64.

:lOlI Unit. Sf!tu· Protibitian ollmpatts 01 TUnl!nd TUnl Products 'rom C'Mda ICanlda v. U.S.111962J, supta notll 282.
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However, only three panel reports 302

have concerned either paragraphs (b) or (g), whereas the others have dealt with

paragraph (d) of Article XX. While the former paragraphs are said to be the

environmental provisions of the GATT, the latter303
, deals with measures

necessary to secure compliance with GATT-consistent laws.

Consequently, the analysis of the environmental provisions of the GATT,

paragraphs (b) and (g) of Article XX, is tributary of the 'jurisprudence' of

paragraph (d). As a matter of fact, these paragraphs are construed by the

same preamble. Moreover, the "necessary" requirement mentioned in

•

paragraph (d) of Article XX is also found in paragraph (b) of the same Article,

and was interpreted as having the same meaning in both paragraphs:

The Panel could see no reason why under Article XX the meaning
of the term "necessary" under paragraph (d) should not be the
same as in paragraph (b). In both paragraphs the same term was
used and the same objective intended: to allow contracting parties
to impose trade restrictive measures inconsistent with the General
Agreement too pursue overriding public policy goals to the extent

301 For Il list of the 10 panel reports on Article XX. ses suprtl note 282:
•Ail cases involved sllegsd violations of eithlli Article III or Article IX {IJr bath! of the General Agrument. 1. ..1Article XX hn aba
been invokA to justify alleged violations of ArtictellMFN trealmllntl. Article X(publication and administration of !rade regut.lionsl.
Article Xlii lnon·discriminalory administration of quantitative restrictions) and Article XVII (Slate trading enlerprisesl::

J, KlABBERS. SUpll no" 125. 66·67.

:lU2 Ons case dealt with p8l'egraph (bl: Th,iI,nd. Restnctions on Importtltion of8nd Intsrnal TSISS on Cigt/mttss lU.S. v. Th817l1mfl (19901, suprll noie 292.
Two casas dealt with p8T8greph (Ul: Ctlntld" MStlSU183 Affocting Elports of Unprocossed Horling 6nd Salmon IU.S. v. Canada) (198S1, supra noie 282;
UnitBd SWos· Prohibition ollmports of Tuns and Tuns Protlucts Irom CsnsdslC8nads v. U.S.J t1982J. supra noU 282.

)ID GATT. supra noie 1, Art. XX, as amended by Protocal Amending tha Pl8amblo and Parts /land 11101 tha 60116rsl Aof88fTllJnt on Tan"'s and TrlJdtl. suprlJ
note 20. Paragraph Idl of Article XX provides:

(dl -neca5Sary to secure compliance ~,ith laws or ragulalions which af' not inconstll.nt with Ihe provisions of Ihis:
Agreement. including Ihose relating to customs enforcemenl.lha enforcement of monopolin operalad und. paragraph
4 of Ar1icleU and Article XVII. Iha prCltection of patenls,lrade marks and cO!Jyrights. and Ihe prevenlion of denptive
praclices;-
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that such inconsistencies were unavoidable.304

GATI panels have, generally speaking, strictly enforced the conditions imposed

in Article XX30S. Accordingly, the burden to demonstrate that the

•

requirements of Article XX are satisfied has been placed on the contracting

party invoking a general exception306 .

The Panel also noted the practice of the CONTRACTING PARTIES
of interpreting these Article XX exceptions narrowly, placing the
burden on the party invoking an exception to justify its USC.'07

The opening paragraph of Article XX requires governments that avail

themselves of its general exceptions to take measures in such a way as to

minimize the impacts of "arbitrary or unjustifiable discrimination" or of a

"disguised restriction on international trade"30B. These requirements have led

'" ThlillJnd· Restrictions on Importation al and Inleml' T818$ on Cig819tt8S IU.S. Y. Th8i/llntll1l9901. supm not& 282, para. 74.

:lOI C. THOMAS and G. ATEREPOSKY, SUPfI note 201. 28: ·Sine. Article XX ts an BXcBption to the obligations of the General Agreement. it has baBn
narrowly construed by GATT panais:; C. A. CHERRY, supr, 0019121. 1067: -Exceptions under Article XX have been interpreted very narrowly by GATT
dispute resolution penIls 1...1-; J. KLARBERS. supt! note 125, BB: -1...1 there seems 10 be a large consensus Ihat Article XX calls for a restrictive
interprelation:: SCHOENBAUM, Thomas J., -FreI Intlmational Trade and Protection of the Envionment: lrreconcilabht Conflicn-, (19921 86 Amoric8n
Jourrml ollntsrrmtioM/ L6w 100, 111:

-In GATT panai decisions, Article XX has been interprelad as a limited and conditional exception, and a heBVY burden of proof
must be carried by the party invoking ns provisions, ln particular, the envionmentel axceptions, subsections (bland (g), have baen
striclly and narTowly interpreted,-

)(JI J. KlABBERS, SUpll nol.125, 89; Robert HOUSMAN and Durw!lod ZAElKE, -Tradl, Envionment, and Sustainablo Developmont: APrimer-. (1882)
15 Hllstings /ntSffI8tioM/ Ilnd Comp4rllfN8 UW RevÎ8W 535. 54il: E. McGOVERN./ntsffllltionll/ Trlld8 Rsgulllûon.· GAn; t!lB UnitBd StlltsS Ilnd the European
Community. SUPII note 201. p. 400. GATT precedants support this burden of justificetion, notably, UniftJd Stlltas· M8/lSUf8S Affscting Aicoholic and Ma/t
&w,lIgss (CBMdB v. U.S.l 118921. SUpll note 199. para. 5.41; United St!tBS' Section 337 of the Tarif! Act of 1930 IEEc v. U.S.) 119891, supra note
282, para. 5.21: CIlIIBdB' Aifrrinistf!tion 01 tlls Foreign /lNsstment Revisw Act lU.S. v. CBnadB) 119841. SUpf8 note 292, 164, para. 5.20.

x, UniftJd St,tIS· Musul'BS Affecting Aicoholic'M MBIt B8vslIgss (Cafl8d, Y. U.S.I (1992). supll note 199, para. 5.41.

:JDI ln interprlting Ihis requi'iment, thl stress has been pllced on -disguisld-, not on -restriction-. Accordingly, trade measures publicly announced as
such wll'e found not ta constnule a disguised nstriction on international trade; UnitBd StBts3 • Prohibition ol/mpons 01 Tuna and Tuna Products l,om
C'Mda (C'Md. v. u'S.111982l, Supll notl 282, para.4.8. Moreover. it is not the mInUTe ilself that needs 10 be examinod. but ns application. Therlfore,
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to an Interpretation of Article XX which requires nations to use the least trade-

restrictive measures reasonably available to it'°s. Accordingly, these

•

measures would be justified under Article XX "only if there were no alternative

measure consistent with the General Agreement, or less inconsistent with

The "necessary" requirement of paragraph lb) of Article XX was strictly

construed311
• As a matter of fact, tributary of the preamble, a party cannot

justify a measure as "necessary" unless proof is made that the measure used

is the least trade-distorting alternative available.

[. .. ) a contracting party cannot justify a measure inconsistent with
another GATT provision as "necessary" in terms of Article XX(d)
if an alternative measure which it couId reasonably be expected
to employ and which is not inconsistent with other GATT
provisions is available to it. Sy the same token, in cases where a
measure consistent with other GATT provisions is not reasonably
available, a contracting party is bound to use, among the
measures reasonably available to it, that which entails the least

an u:clusion arder published in the Fedlll'al RlIgister wes tound not to constitute disguised Inlriction: Uf1/~ed $W8slmporu 01 CsrMin Automot,vs Spdng
Assemblies ICsfI6ds v. Y.S.l 119831, supm note 282. peril. 58.

-1...1in practice the stress has been laid on disguised (elhlll' than on reslriction. Ahhough logie mav dictaI' lhat it is (B'.Ilriction
that oeeds 10 bD emphasized. still onl cannol overlook the fact th et the present inlerpretllion, howev8l' unfortunale, 'Bems 10
havI becorne part of the scquis orgs1lÎs8toif8 of the General Agreement-;

J. KlABBERS. ,"p,. note 125. B3·94.

301 Thai/end. Reslnerions on Import8tÎon of 8M If/tetnsl T81BS on Ciglllt1tt8S Iu'S. v. Thai/sndlI1990l. supm noie 292. pari. 75; IJnit8d St8t8.f· S,ction
337 of the TBrift Act of 1930 (fEC v. US.) (19991, supr8 noie 292. plrl. 5.26; J. H. JACKSON. ·World Tridi Rules Ind Envronmlnlal Policin:
Congruence or Conflicl?-, supr8 note 11. 1240.

110 Th8D8nd. R,strictions on Importation of 8nd Intsmal TSISS on Cig8f8tt8s lfJ.S. v. Th8i1ant/J 119901, suprlJ noll 292, plfl. 76.

Jll United SWSS' M'8SUf8S Aff,cting AIcoholic and Malt Bevs"g,sIC8nad8 v. Uo5.1(1992). supr8 noll 199; EEe . Rsgulation on Imports of P'rtl ,nd
eomp01l8nts 'J8p,n v. EECI 119901. sUP" noie 292; United Statsl' S8ction 337 of thB T,rift Act of 1930 (fEC v. U.S.l119991. IUP" noll 292; Jap,n .
Restn'crions on Importl of C,msin Agn'cultuf41 Products 111.S. Y. J,pan) 119991. sup" noll 292; Car14d, . Mniristration of the FortJign IfN,stl116nt RsvitJw

Act lU.S. v. CSr14da) (l9B4), supra noll 292.
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degree of inconsistency with other GATT provisions. 312

ln the same way as the necessary requirement of paragraph (b). the exception

for conservation of exhaustible resources of paragraph (g) was narrowly

interpreted313
• The terms "relating to" found at the beginning of paragraph

(g), instead of the term "necessary" as it is the case for paragraph (b). suggests

that a wider range of measures are covered by the Article XX(g) exception314.

However, the preamble of Article XX indicates that the purpose of Article XX(g)

was "merely to ensure that the commitments under the General Agreement do

not hinder the pursuit of policies aimed at the conservation of exhaustible

natural resources"31S. Therefore, it 1II'9S concluded that for this exception to

be applicable, a trade measure had to be "primarily aimed at" the conservation

of an exhaustible resource31e .

The Panel concluded for these reasons that, while a trade measure
did not have to be necessary or essential to the conservation of
an exhaustible natural resource, it had to be primarily aimed at the
conservation of an exhaustible natural resource to be considered
as "relating to" conservation with the meaning of Article XX(g).
The Panel, similarly, considered that the terms "in conjunction
with" in Article XX(g) had to be interpreted in a way that ensures
that the scope of possible actions under that provision

m United S"m· Ssction 337 ollhB T,nif Act of 1930 (EEC v. u.s.) 119891. SUpT! note 282. pare. 5.26.

l11 "Md,. Millam A/mcring Erpons ofUnprocsusd HBm"ng ,ndSil/mon Iu'S. v. ',l1Id,1(1988), SUP" note 282; United St,18S· Prommtion of Impons
of TUM ,ntI Tu", Protlucts from ',nad, {C'Md, v. tJ.S.111982l, SUP" note 282.

m C,nld,. MlMsunu A/fBcring Expons of UnpfOctJsud Hs,,;ng,nti S,Iman IU.S. V. CIIMd/l1119881. supm note 282. perl. 4.6.

m Ibid•

m Ibid.
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corresponds to the purpose for which it was included in the
General Agreement. A trade measure could therefore in the view
of the Panel onll' be considered to be made effective "in
conjunction with" production restrictions if it was primarily aimed
at rendering effective these restrictions. 317

C. The Extra Jurisdictional Applicability of GATT Article XX

At present, the issue of the extra jurisdictional applicability of GATT Article XX

remains unsettled. This issue deals with the interpretation of Article XX. Does

the text of the GATT provision lead to a jurisdictional Interpretation of the

applicability of Article XX, or to an extra jurisdictional interpretation of its

applicability?

When GATT Article XX provides an exception for measures
necessary to protect human, animal or plant life or health, should
it be interpreted to mean only the life or health of hurnans within
the importing country, or extend to the Iife or health of humans
throughout the world? This interpretative problem is intimately
related to the process-product characteristic difficulty. As far as
this author can determine, Article XX has not been interpreted to
aHowa government to impose regulations to protect life or health
of humans, animais, or plants that exist outside of the
government's own territorial borders.31a

The language of Article XX does not expressly limit the applicability of the

general exceptions to the jurisdiction of the contracting party. Therefore, the

issue remains open to Interpretation. Hovl/ever, "most commentators have

m CBnBds. MeBlums Affecting flports 01 Unploc8sssd Herting snd SIJ/mon IU.S. v. C,nlds) 119881. sUP" nota 282. paTe. 4.6.

'11 J. H. JACKSON. ·World Trad, RuIa Ind Envionmentll Poticies: Congruence Gr Conflict1-, sUP" nol' 11. 1240·1241.
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leaned toward the view that Article XX is limited to damestic Iife or

health ,,319:

Although the language [of Article XX] is not explicitly restricted to
health and safety of the importing country, it can be argued that
that is what Article XX means. It allows exceptions from GATT
obligations, which in general apply to "like product", implying a
focus on the product itself, and not on the production process
(unless that process affects the product). It might be possible to
argue the contrary, but i am not aware of any such arguments
which have been made in GATT, although the issue has
apparently not been squarely posed. [Footnotes omitted]320

ln 1991, the unadopted Tuna/Dolphin Panel Report 321 specifically addressed

this issue and rejected an extra jurisdictional application of Article XX. In its

analysis of Article XX(b), the Panel noted that extra jurisdictional applicability

is not expressly excluded by the text of the provision. Therefore, the Panel

proceeded to the Interpretation of the provision in the light of the drafting

history and purpose of Article XX(b) as weil as the consequences that an extra

jurisdictional interpretation would have on the operation of the General

Agreement as a whole322.

111 s. CHARNOVITl. -Exploring lh. Envi'onmenla! Exceptions in GATT Article XX-, SUpT. note 283. 52. For 8umple, saI J. H. JACKSON, The Wodd
r"ding Syst6m: UW 8nd Polier ofIntsfTlltioflli Economie RBI6tiolU. SUP" n01e 192. p. 209; J. Owen SAUNDERS. -Legel Aspects of Trade and Sustainable
Deve[opment-, in J. Owen SAUNDERS (ad.l. TIIe Leg.' CfM/J8nge ofSustlifll!Jle DsveJopment. Calgary, C8nedÎan Institute of ResoUTees Law. 1990, p.375.

na J. H. JACKSON. Thl Wodd ',gding Systlm: l.6w 6nd Polier of Int'fT1Itioflll Economie Relllions. supra noie 192, p. 209.

~, SUfJfI nola 4. S.. th. Introduction••bov•• for 8 brief discussion of the faels and developments of this panel report.

m UtittJd St,lI$ . Rsstnctions on Imports of TUM /Mexico v. US.). sup" note 4. para. 5.25. .
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As for the drafting history, the panel is of the opinion that it indicates "that the

concerns of the drafters of Article XX(b) focused on the use of sanitary

measures to safeguard Iife and health of humans, animais or plant within the

jurisdiction of the importing country"323. Considering that the purpose of the

Article XX exceptions is to allow contracting parties to impose GATI

inconsistent measures to pursue overriding public policy goals ta the extend

that these inconsistencies were unavoidable, the Panel concluded:

[...1 if the broad Interpretation of Article XX(b) suggested by the
United States were accepted, each contracting party could
unilaterally determine the life and health protection policies from
which other contracting parties could not deviate without
jeopardizing their rights under the General Agreement. The
General Agreement would then no longer constitute a multilateral
framework for trade among ail contracting parties but would
provide legal security only in respect of trade between a limited
number of contracting parties with identical internai
regulations. 324

The TunalDolphin PanelReport proceeded also to the determination of the extra

jurisdictional application of Article XX(g). The panel considered the

Interpretation previously given to Article XX(g)325 and its purpose, and

concluded: "The considerations that led the Panel to reject an extrajurisdictional

application of Article XX(b) therefore apply also to Article XX(g). ,,328

3D Ibid.. pafl. 5.28.

ou Ibid., p'''. 5.27,

ni ClIlI6dll' Musuru Affllcting uports Dt Unproetœllf1 Hem'ng Inti SII/mon IU.S. v. C,,,,d,} 11988), IUP" nol. 292. pUI.4.8.

ni Unif9d St,(II . Rutn"ctiollJ on ImpartI 01 TUM V.fs,ico v. V.S.l, SUP" note 4. perl. 5.32.
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The decisive argument of the Tuna/Dolphin Panel Report was the "functional

concern over the effectiveness of the GATT"327 tinted by the fear of "eco-

imperialism"328.

Any other conclusion reached by the GATT [Tuna/Dolphin] Panel
would allow certain countries to dictate to others what standards
must exist, and this would clearly be an invasion of a country's
sovereignty. [Footnotes omitted]329

The Tuna/Dolphin Panel Report was never adopted by the GATT Council, and

therefore, has no legal value. However, the panel report was very much

publicized, and from the large number of comments that it induced, the

Tuna/Dolphin Panel Report reasoning deserves full consideration.

Moreover, the conclusions of the panel are consistent with
academic opinion. (... ] Finally, it should be noted that not one of
the eleven countries making representations to the GATT Panel
sided with the U.S. arguments. [Footnotes omitted)330

The future only knows to what extend this Panel Report will influence

subsequent GATT panels and, consequently, become part of GATT practice.

Thus, the issue of extrajuridictional effect remains unsettled. It is
submitted, however, that the Panel's decision was in accordance

m E..U. PETERSMANN. -Interoltional Trad. Law and International Envionmenlallaw: Prevention and Seulament of IntllC'national Envi'onmantal Disputes
in GATT-. supra note 2. 69.

m M'...1lh. concern that powerfullnd wealthy counlries wal impOSI Iheir view! regarding envionmantal or olher social or walfare standards on 01h81'
pans Dt th, world, aVln wh... luch vilWS rnlY not be antirely approprial"-; J. H. JACKSON. ·World Trad. RuIa and Envionrnantlll Policies: Congruence
or Conflicn-. SUP" nol1 11. 1241.

ni 1. l. McDDRMAM, SUP" nol1 11. 475.

'" Ibid•• 414.
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with existing interpretations of the General Agreement and were
the issue ta arise again, a subsequent panel would most likely
arrive at the same result. 331

~1 c. rnOMAS and G. A TEREPOSKT. SUP" no" 201. 30·31.

105.
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The CAFE payment is contrary to the national treatment obligation of Article

111332
• Nevertheless, the GATT obligation can be reduced if the CAFE

payment qualifies under the general exceptions of Article XX. Accordingly, the

inconsistent measure will be justified under the General Agreement and,

therefore, no infringement of the latter will exist.

A. The Burden of the United States

ln order to have the CAFE payment justified under the General Agreement, the

United States will have to prove that the measure undertaken falls within one

of the exceptions of Article XX. This burden of proof is heavy as Article XX

carries a "softer"333 form of both the most-favoured-nation obligation and the

national treatment obligation in order to prevent hidden protectionism.

Among the various exceptions of Article XX, the United States are most likely

to claim that the CAFE payment is justified under the 'environmental'

exceptions of Article XX, i.e. either paragraph lb) or (g), arguing that the CAFE

'payment is primarily aimed at environmental concerns. The following analysis

will therefore examine whether Article XX(b) or Article XX(g) could justify the

:m Sil Cheptel' 4 • B, Ibove.

lU J. H. JACKSON. Ths Wodt/ r"ding System: uw,oo Polier of IntsmatiofllJl Economie RefIlions, supm noto 192•.p. 2D1.
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CAFE payment.

Article XX334

General Exceptions

Subject to the requirement that such measures are not applied in
a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade,
nothing in this Agreement shall be construed to prevent the
adoption or enforcement by any contracting party of measures:

[ ...]

(b) necessary to protect human, animal or plant life or
health;

[ ... ]

(g) relating to the conservation of exhaustible natural
resources if such measures are made effective in
conjunction with restrictions on domestic production
or consumption;

[ ... ]

Article XX, with its general exceptions to the obligations of the GATT,

recognizes the importance of a contracting party's sovereignty to pursue

legitimate domestic environmental policies. However, justification under the

environmental exceptions is conditional upon the demonstration that the

measure in question is a bona fide environmental measure and not a disguised

UI GATT, supm note 1. Art. XX. as amended hy Protocol Amsnding lbs PnJlJmbIB Ind P,rtS!J,Pd III 01 lbs GSn6flJ/ AgnNlltllnt on r,n'lIslJnd T"ds.supt,
note 2D.
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trade measure335. Drawing this distinction is not an easy task. Accordingly,

the United States bear the burden of proving that the CAFE payment:

1) was justified and not arbitrarily applied; and 2) was proportional
in scope (i.e., "necessary") to the concern giving rise to the action
so as to meet the objectives of the exceptions. 336

B. The CAFE payment and Article XX(b)

Article XX(b) allows departure from the general national treatment GATT

obligation upon the demonstration that the inconsistent measure is "necessary

to protect human (.oo] life or health".

Under the General Agreement, the desirability of the objectives per se is not

relevane37. Nevertheless, a first determination has to be made on whether

the purpose of the inconsistent measure falls within the public policy area of

Article XX(b). For example, in the only official report on Article XX(b)338, the

Panel did not consider whether a reduction in smoking was desirable, but

accepted that smoking was hazardous to human health.

ln agreement with the parties to the dispute and the expert from
the WHO, the Panel accepted that smoking constituted a serious
risk to hurnan health and that consequently measures designed to

ni T. l. McOORMAN, sUP" note 11. 47948D.

no R. HOUSMAN ond o. ZAElKE. supm nol. 308. 548.

13) Piitta SORSA. -Th. Genor.1 Agr••mlnl on Tuifls and Trade (GArn-, in John KIRTON and Sarah RICHARDSON (Bdt.), "4d8. Environment &
CompltitMfIISS. Ottawa. National Round Tabl. on the Envionment and the Economy, 1992, p.192.

!JI Tluilnd. RtlStrictiofU Dn Impon,tion o/,ntI /nt81T11/ TIlBS on Cig'fBttBs IU.S. v. rhli/,nt!l (19901. SUpf! noll 282.
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reduce the consumption of cigarettes fell within the scope of
Article XX(b).339

The United States argumentation will insist on the purpose behind the

implementation of the fuel economy standards and the penalty attached to their

violation: the improvement of automobiles' fuel efficiency and the conservation

of petroleum340 . Without questioning the desirability of the CAFE payment

as a measure designed to improve automobiles fuel efficiency and petroleum

conservation, a judgement has to be made on whether the objectives of the

CAFE payment relate to the protection of human life or health.

Given the importance that environmental protection holds within the World

Community and the fact that, one way or an other, environmental issues are

related to the survival of the human race on the long run, it is possible to argue

that the improvement of fuel efficiency is indirectly related to the protection of

life or health. However, given the express exception for the conservation of

exhaustible natural resources provided under Article XX(g). to fit within the

scope of paragraph (b) a measure designed primarily at energy conservation

would result in repudiating the context of the provision.

211 Ibid.. para. 73.

34lI See Chapt. 2, ebave. for a brief discussion of Ih. purposes of the U.S. taxes on automobUes. S•• also SUP" note 131.
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Even if the scope of Article XX(b) were interpreted to included measure

designed primarily at fuel efficiency improvement, the CAFEpaymentwould not

meet the necessary requirement set out in that provision. The corporate

average fuel economy standards enforced under the CAFEpayment are not the

least trade-distorting alternative available. As a matter of fact, to argue that

standards enforcing fuel efficiency serve to the protection of Iife or health - as

fuel consumption is a source of air pollution - is one thing. To argue that these

standards - as enforced under the CAFEpayment - are the least trade-restrictive

measures reasonably available is another thing.

The fuel efficiency objective could be met with measures consistent, or less

inconsistent, with the General Agreement. The first example that comes to

mind is the gas guzzler tax 341, which is primarily aimed at the same concerns

and was found to be in consistency with Article 111342
• Another example

could be as simple as the enforcement of automobile pollution standards.

These two examples are consistent under the national treatment obligation of

the GATT as they relate to characteristics of the product itself.

On the basis of the above considerations, the CAFE payment could not be

justified under the exception in Article XX(b) .

MI Sup" note 129.

)Q S.. Chepter 4 . A. abovi. for an analysis of th. consislency of th, QIl$ gurder t/JZ wnh the General Agreement.
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Similarly, paragraph (g) allows departure from the general GATT obligation upon

the demonstration that the inconsistent measure is "relating to the conservation

of exhaustible natural resources".

From the previous discussion regarding the scope of Article XX(b)343, it is

obvious that the purpose of the CAFE payment fa Ils within the public policy

area of Article XX(g). As a matter of fact, the measure is designed to improve

fuel efficiency, and thereby facilitate conservation of petroleum. an exhaustible

natural resource.

For this exception to be applicable. the exceptional measure has to be

"primarily aimed at" the conservation of an exhaustible resource344. The

legislative history of the CAFE payment - its implementation by the 1975

Energy Policy and Conservation Act 345 as a part of the U.S. national energy

plan - and its provisions leave no doubt that the measure is primarily aimed at

the conservation of petroleum.

As for the requirement that the measure be "made effective in conjunction with

3043 See Chepter 6 . B. abov8.

344 Canada. MS8SUfBS Atfscting Exports ollJnproc8sSIld Hernilg and Salmon IU.S. v. Canada} (198Bl. supra note 282. par•. 4.6.

~ Supra note 133.
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restrictions on domestic production or consumption", the CAFE payment, as

previously discussed346
, is equally applicable to domestic and foreign

manufacturers once the calculation of their average fuel economy has been

made. Therefore, as far as the CAFE payment is applicable to foreign and

domestic manufacturers, it is considered to be a measure made effective "in

conjunction with" restrictions on domestic consumption since it is primarily

aimed at rendering effective these restrictions347
•

The CAFE payment qualifying under the requirements of paragraph (g), it is

therefore essential to examine its consistency with those of the preamble.

Accordingly, the CAFEpayment must not be unjustified and arbitrarily <Jpplied.

The language of the preamble, a "softer" form of the most-favoured-nation and

national treatment obligations, has led to the 'Ieast trade-restrictive measures

reasonably available' interpretation348
• This Interpretation might be related

to the 'jurisprudence' developed under the necessary requirement of paragraphs

(b) and (d), the language of the preamble applies also to paragraph (g).

Accordingly, and as previously discussed under the analysis of paragraph (b),

ut Ste Chapt. 4 . B. above, for an anetysis of lhe CAFE p6YfTl8nt with GATT Article Ill.

)lJ C'Md,. MBlSUlBS Affscting Exports of Unprocsued Hsrring "Id S,lmon fU.S. v. C'l18d,) t198Bl. supra notll 282. para. 4.6.

)Q Thlil,nd· Rsstrictions on Impor1,tion of,mI Int8f1l11 TII8S on Cig,f8ff8s tU.S. v. Tl18il,nt!l 119901. sUP" nol6 282. para. 15; United States· Section
3370l,IIB T,rif! Act of 1!1J0 (EEC v. U.S.l 119991. sUP" note 282. 393. para. 5.26; J. H. JACKSON. ·World Trada Rules and Envi'onmental Polides:
Congruence or Conlliel?-, SUP" not.". 1240.
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petroleum conservation cou Id be met with measures consistent. or less

inconsistent, with the General Agreement. Therefore, the CAFE payment does

not fulfil the requirements of the preamble.

Nevertheless, the purpose of the preamble is specifically to prevent abuses and

protectionism. From that language, a certain degree of discrimination is

acceptable, on condition that this discrimination is not arbitrary or

unjustifiablé49
• This last condition causes the problem with the present

analysis. The CAFE payment creates unjustifiable discrimination. Its primarily

purpose might be legitimate, in fact it is discriminatory. The CAFE payment

was adoptE!9 with the purpose of encouraging full employment in the domestic
,

manufact';!ring. sector350
• This can be a legitimate purpose. However,

considering the protectionist effect of the CAFEpayment and the alternatives

available, the requirements of the preamble cannot be fulfilled.

On the basis of the above considerations, the CAFE payment could not be

justified under the exception in Article XX(g) .

:lU J. KlABBERS. supt! note 125. 90.

3SV Supra note 131, and accampanying text.



•

•

114.

CONCLUSION

The emergence of the environment as a policy concern confronts GATT with

its contribution to the effectiveness of national environmental policies. Is there

friction between trade agreements and environment agreements? Is there a

need to reconcile the legal relationship between the objectives of these two?

The GATT allows each contracting party freedom to determine its domestic

environmental policies. However, this freedom is limited as the measures used

to implement environmental policies must not discriminate between foreign

contracting parties and must not favour domestic protection.

Contrary to the alarmist claims of some environmentalists, there
is no Inherent conflict between international free trade as it has
evolved under the aegis of the GATT and protection of
environmental quality. The GATT recognizes and contains policy
instrument that can be used to protect domestic and global natural
resources; the GATT and environmental protection are largely
compatible. 351

The analysis of the European Union - United States Gas Guzzler Tax Dispute

shows the permissiveness and limits of the GATT rules toward legitimate

environmental policies. When discrimination is involved, as in the case of the

implementation of the CAFE payment, the GATT exceptionally recognizes that

certain policy concerns are of such importance to justify an infringement of the

., T. J. SCHOENBAUM. ,"pm not. 305. 726.
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general obligations. But, in order to prevent protectionism, the GATT general

exceptions set specifies requirements.

These requirements have been given a restrictive interpretation, accordingly

with the purpose and language of the GATT provisions. This has resulted in

the least-trade restrictive alternative reasonably available interpretation. A

Contracting Party is required to exhaust ail options reasonably available through

measures consistent with the General Agreement352. However strong this

requirement is, it is only appropriate. A measure that is inconsistent with GATT

obligations should only qualify for an exception, if at ail, after ail other

measures consistent with GATT obligations have proven to be futile.

The GATT rules do not Iimit the freedom of countries to define
and pursue their national environmental policy objectives as long
as they do not cause transboundary pollution or employ
unnecessarily trade-restriction means of achieving their policy
objectives. GATT rules provide no basis for future GATT panels
to challenge non-discriminatory, hight national environmental
standards on environmental grounds. [Footnotes omitted]353

GATT does not interfere with the setting of purely domestic or
internationally agreed production standards for environmental
purposes. But it requires the use of non-discriminatory, efficient
environmental policy instruments rather than inefficient trade
restrictions.354

111 United St/lt8S . Restrictions on Imparts of Tun, (Mexico v. U.S.I. sUP" note 4. para. 5.28.

:m E..U. PETERSMANN. -lntllfnational Trad, Law Ind International Envionmental Law: Prevention and S,nlement of International EnvÎI'llnma"111 Disputes
in GATT-, SUP" note 2. 67·68,

.. Ibid.. 72.
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The Tuna/Dolphin Panel Report has brought the attention of the environmental

community upon the GATT and its principles of free trade. Both environmental

protection and trade liberalization are important crucial issues of this end of

century. The tension between environmentalists and international free trade

provoked by the recent GATT environmental trade disputes is only natural, but

certainly not irreconcilable. Both sides must realize that the GATT can be an

important instrument to enhance global environmental quality355. This can

be achieved, on the one hand, by the recourse to GATT-permissible methods

rater than through protectionism356 . On the other hand,

[... ) the relationship between GATT law and environmental
protection need to be clarified and extended. [...) These
clarifications and modifications can easily be handle within the
existing GATT framework; no fundamental revision of the
Agreement is required to accommodate environmental values.
Environmentalists, in turn, should en their alliances with
protectionists and instead embrace the GATT as an important
instrument to enhance global environmental quality. [Footnotes
omitted)357

As a matter of fact, there are Iimits to the ability of the GATT dispute

settlement process to clarify GATT environmental rules:

GATT law and GATT dispute settlement system can contribute to
the effectiveness of environmental policies by preventing
protectionist abuses and by clarifying market access rights and

.. T. J. SCHOENBAUM, 'UP" no" 31l5, 727•

1'51 Ibid., 726.

• , Ibid.. 72B·727.
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environmental property rights le.g. the jurisdiction of Mexico to
regulate tuna fishing methods on Mexican fishing vessels on the
high seas). But, due to its limited jurisdiction, GATT law can only
contribute iittle to the needed constitutional reforms of
international environmental law and to the elaboration and
enforcement of new environmental rules. 358

Environrnental protection is not mentioned under the Article XX exceptions, and

consequently, the power to interpret GATT general exceptions for

environmental purpose is limited. Preservation of our living environment has

became a major preoccupation, and therefore, efforts should be made to better

accommodate this legitimate concern within GATT law359
•

The year 1994 has seen the formai conclusion of the Uruguay Round380
, the

latest round of multilateral trade negotiations of the GATT. The outcome is
./

impressive despite that many issues were left unaddressed or unresolved. As

far as environmental protection is concerned, the World Trade Organization

(WTO), the successor to GATT, is a very shy attempt to address this legitimate

:151 E..U. PETERSMANN, -International Tradl Law end [nternational Envi'onmenlal Law: Prevention and Seulemant of Internalional Envi'onmenllll Oisputes
in GATT-, SUP" nota 2, 79.

-(...1 Anicle XX doe:s not adequately accommodats envÏ'onmantll\ regulalions thal restrict international trada. BeclluSI ils
provisions are IIzceptiofU. they are vulnerable 10 the canan of Înt8l'pretalion, und in the GATT Panel in th. tUna dÏlpute. lhel
exceptions should bEl inlerpreled nanowly. Moreover.lhllSl exceptions da nol cover t.gulltions inlllndad 10 prevent extraterritorial
envronmenlllJ harm, and Ihey requ". they regulalion nation 10 uheusl ail Dlher optillns consistenl wilh GATT before imposing
an inconsistent regulation. Furtharmore, aragulation must be ·netllSsar( or -menlial-, or at least ·primarUy aimed at- achiaving
sorne permissiblEl end. ThesEl qualificalions Ire vaUd safeguards to lhe extend Ihat lhey prohibit the use of Ilnvîronmentll
regulalions as apretnt for economic protectionism. Howevar, the lime and expense involvld in enlcling Invironmenlll rogulalions
that satïsty the -necessary- or similar sUndards in Article XX exceptions mey prove too burdensome for many contracting perlias.
The strietures of Article XX may thus prevent the use of GATT·consistent regulations 10 proteel extralerritorial envîronmlnla\
harm:;

C. A. CHERRY. SUP" nol. 121. 1093•

3R 15 April'leM, Marrakesh. Morocco.
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issue. Environmental protection was not added as an exception under Article

XX and the principal goal of the GAn stays the same, i.e. to facilitate

nondiscriminatory access to market, not environmental protection.

Nevertheless, the AgreementEstablishing the Multilateral Trade Organization 361

refers explicitly to environmental protection and preservation as one of the

objectives of the new organization. The preamble states that the relations of

members in the field of trade and economic endeavour:

[...1 should be conducted with a view to raising standards of
living, ensuring full employment and a large and steadily growing
volume of real income and effective demand, and expanding tl')e
production and trade in goods and services, while allowing for the
optimal use of the world's resources in accordance with the
objective of sustainable development, seeking both to protect and
preserve the environment and enhance the means for doing so in
a manner consistent with their respective needs and concerns at
different levels of economic development, [... ]362

Moreover, a Committee on Trade and Environment will be established under the

auspices of the WTO. This more or less permanent Committee - it has a two

years renewable mandate - is the result of a compromise between the

antagonistic views of the industrialized countries and developing nations363
•

Hl An intlgrll pan of th. Fi",1 Act, SUpll note 18. MNTlFA n.

ln At/ff1fIt11Int fstlblishing 'hl MuIti,tsfll T"ds Otg6l1Îlltion, ibid., Preamble.

1U Th. former wlnt.d a permen.nl committll whil. the lalter wlnled to give it a fix.d term.
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The Committee on Trade and Environment will be open to ail members of the

WTO. Its term of reference is broad and essentially concerned with the need

to make trade and environment policies mutually supportive364•

[ ...1there should not be, nor need to be, any policy contradiction
between upholding and safeguarding an open, non-discriminatory
and equitable multilateral trading system on the one hand, and
acting for the protection of the environment, and the promotion
of sustainable development on the other, [ ...1365

The new dispute resolution process of the GATT is going to be faster, more

efficient and enforceable. The adoption of panel reports will be virtually

automatic as the new rule would minimize the ability of the contracting parties

to block such adoption. The strengthening of the GATT's enforcement powers

should enhance the confidence of the Contracting Parties in tr·~ ,-enewed

institution and confirm its role as an instrument toward global env; ' ..nerital

quality.

The new GATT is much larger, and with the work of the Committee on Trade

and Environment. it is expected that it will be able to adapt to the challenges

of environmental protection.

31& Decision on r'8d8l1nd fnvironment, propoud leKt for formai adoption of lh. Fif/1l1 Act Il Mln'ekesh on 15 Apr~ 1994: Communicltion ',om IllB
Chainn!n of tha Trade Negotielions Committ.., MTN.TNC/W/141, 29 Match 1994,

1n Ibid.



• ANNKX AI Th_ a•• Gu••l.r Tax (26 U.S.C. 4064)

TITLE 26. INTERNAL REVENUE CODE
SUBTITLE D. MISCELLANEOUS EXCISE TAXES
CHAPTER 32. MANUFACTURERS EXCISE TAXES

SUBCHAPTER A. Automotive and Relatod Items
PART 1. Gas Guzzlera

@ 4064. G~s guzzler tax.

(al Imposition of tax.
Thore is hereby imposed on the sale by the manufacturer of each automobile a

tax determined in accordance with the following table:

120.

If the fuel economy of the modol type in which
the automobile falls is:
At leasl:. 22.5 .............•...........•.....
At least 21.5 but less than 22.5 ....•.......
At loast 20.5 but lesB than 21.5 ....•.......
At least 19.5 but less than 20.5 •....•....•.
At least 18.5 but lees than 19.5 ...•........
At least 17.S but less than 18.5 ..••........
At least 16.5 but less than 17.S ...•....•...
At least 15.5 but less than 16.5 ...•.••.....
At least 14.5 but less than 15.5 ...•....••••
At least 13.5 but less than 14.5 ••.•...••.•.
At least 12.5 but lees than 13.5 ...........•
Leds than 12.5 .•..•.•.......................

(b) Definitions.
For purpoaes of this section _w

The tax 1s:

o
$1,000
1,300
1,700
2,100
2,600
3,000
3,700
4,500
5,400
6,400
7,700

•

(1) Automobile.
(A) In general. The term "automobile" means any 4-wheeled vchicle propelled

by fuel --
(i) which is manufactured primarily for uae on public streets, roada, and

highways (except any vehicle operated cxclusively on a rail or rails), and
(ii) which is rated at 6,000 pounde unloaded gross veh1clc weight or leee.
In the case of a limousine, the preceding sentence shall be applied without

regard to clause (ii).
(B) Exception for certain vehicles. The term "automobile" does not include

any vehicle which is treated as a nonpassenger automobile under the rules which
were prescribed by the Secretary of Transportation for purposed of section 501
of the Motor Veh1cle Information and Cost Savings Act (15 U.S.C. 2001) and which
were in effect on the date of the enactment of this section.

(C) Exception for emergency vehicles. The term "automobile" does not include
any vehicle dold for use and used --

(i) as an ambulance or combination ambulancewhearse,
(ii) by the United States or by a State or local government for police or

other law enforcement purposcs, or
(iii) for other emergency uses prescribed by the Secretary by regulations.

(2) Fuel economy. The torm "fuel economy" means the average number of miles
travelled by an automobile per gallon of gasoline (or equivalent amount of other
fuel) coneumed, as determined by the EPA Administrator in accordance with
procedures eetablished under subsection (c).

(3) Model type. The term "model type" means a particular class of automobile
as determined by regulation by the EPA Administrator.

(4) Model year. The term I1model year ll , with reference te any specifie
calendar year, means a manufacturer's annual production period (as determined by
the EPA Administratorl which includes January 1 of such calendar year. If a
manufacturer has no annual production period, the term I1model year" meane the
calendar year.

(5) Manufacturer.
(Al In general. The term "manufacturer" includes a producer or importer.
(B) Lengthening treated as manufacture. For purpoeee of thie section,

eubchapter G of this ch~~ter, and section 6416(b) (3), the lengthening of an
automobile by any person shall be treated ae the manufacture of an automobile by
such person •

(6) EPA Administrator. The term "EPA Administrator" means the Adminietrator
of the Environmental Protection Agency.
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(7) Fu!!!l. The terro "fuel" means gasoline and diesel fuel. The Secretary
(after consultation with the Secretary of Transportation) rnay. by regulation,
include any product of petro!eum or natural gas within the meaning of Buch term
if he determinea that allah inclusion ia consistent with the need of the Nation
to conserve energy.

(c) Determination of fuel economy.
For purposes of this section --

(1) In general. Fuel economy for any model type ahall be measured in
accordance with testing and calculation procedures established by the EPA
Administrator by regulation. Procedures so estahlished ahall be the procedures
utilized by the EPA Administrator for model year 1975 (weighted 55 percent urban
cycle, and 4S percent highway cycle), or procedures which yield comparable
results. Procedures under this subsection. to the extent practicable. shall
require that fuel economy tests be conducted in conjunction with emissions tests
conducted under section 206 of the Clean Air Act. The EPA Administrator shall
report any measurements of fuel economy to the Secretary.

(2) Special rule for fuels other than gasoline. The EPA Administrator shall
by regulation determine tbat quantity of any other fuel which is the equivalent
of one gallon of gasoline.

(3) Time by which regulations must be issued. Testing and calculation
procedures applicable to a model year, and any amendment to such procedures
(other than a technical or clerical amendment). shall be promulgated not lese
than 12 monthe hefore the model year to which such procedures apply .

121 .



•

•

122.

ANNEX S. Th. Luxury Tax (26 U.S.C. 4001-4003)

TITLE 26. INTERNAL REVENUE CODE
SUBTITLE D. MISCELLANEOUS EXCISE TAXES

CHAPTER 31. RETAIL EXCISE TAXES
SUBCHAPTER A. Luxury Passenger Automobiles

@ 4001. Imposition of tax.

(a) Imposition of tax.
Thore ia hereby imposed on the lat retail sale of any passenger vehic!e a tax

equal to 10 percent of the priee for which so sold to the extent such priee
exceeds $ 30,000.

(h) Pasaenger vehicle.

(1) In general. For purposes of thia subchapter [26 use @@ 4001 et aeq.l, the
term IIpassenger vehicle" meana any 4-wheeled vehic!e --

(A) which ia ~3nufactured primarily for use on public atreets, roada, and
highwayo, and

(8) which ia rated at 6,000 pounds un!oaded groas vehic!e weight or leeB.

(2) Special rulea.
(Al Trucks and vans. In the cas~ of a truck or van, paragraph (1) (B) shall b~

applied by substituting "gross v~hicl~ weight" for lI unl oaded gross vehicle
weight".

(B) Limousines. In the cas~ of a limousine, paragraph (1) shall be applied
without regard ta subparagraph (8) thereof.

(cl Exceptions for taxicabs, etc.
The tax impos~d by this section shall not apply to the Bal~ of any paseeng~r

v~hicle for us~ by the purchaser exclusively in the active conduct of a trad~ or
bUsin~ss of transporting persone or property for compensation or hir~.

(d) Exc~ption for law ~nforcem~nt uses, etc.
No tax shall be imposed by this s~ction on the

sale of any passenger vehicle --

(1) to the Federal Government, or a State or local government, fer use
exclusiv~ly in police, fir~fighting, search and r~seu~, or ether law enforcement
of public safety activities, or in public works activities, or

(2) to any persen for use exclusiv~ly in providing emergency medical services.

(e) Inflati~~ adjustm~nt.

(1) In general. If, for any calendar year, the excess (if any) of --
(A) $ JO,OOO, incr~as~d by the cost-of-living adjustment for the calendar year, over
(B) the dollar amount in effect under subsection (a) for the calendar year,

is equal to or gr~ater than $ 2,000, then the $ 30,000 amount in subsection (a) and
section 4003(.) (as previously adjusted under this subsection) for any subsequent calendar
year shall he increased by the amount of such excess rounded to the next lowest multiple
of $ 2,000.

(2) Cost-of-living adjustment. For purposes of paragraph (1), the cost-of-living
adjustment for any calendar year shall he the cost-of-living adjustment under section 1 (f) (3)
for such calendar year, determined by substituting "calendar year 1990" for "calendar year
1992" in subparagraph (B) thereof.

(fl Termination.
The tax imposed by this section shall not apply to any sale of use after December 31,

1999.

~ 4002. lst retail sales; uses;, etc. treated as sales; determination of price.

[ ••• J

œ 4003. Special rules.

[... 1



•

•

123.

ANNEX Ct The Corpor.to Average Fuel Econamy (CAFB) P.yment (15 U.S.C. 2001, 2002, 2003, 2007
and 2008)

TITLE 15. COMMERCE AND TRAD~

CHAPTER 46. MOTOR VEHICLE INFORMATION AND CaST !'1AVINGS
IMPROVING AUTOMOTlVE EFFICIENCY

@ 2001. Definitions
For purposcs of thia part:
(1) The term "automobile" meana any 4-wheeled vehicle propelled by fuel. or

by alternative fuel. which ia manufactured primarily for use on public streets,
roads, and highways (except any vehicle operated exclusively on a rail or
rails). and

(A) which ia rated at 6,000 lbs. gross vehicle weight or less. or
(B) which--
(il ia rated at more than 6,000 lbs. groBs vehicle weight but Ieee than

10,000 lbs. gross vehicle weight,
(ii) ia a type of vehicle for which the Secretary determines, by rule,

average fuel economy standards under this part are feasible, and
(iii) is a type of vehicle for which the Secretary determines, by rule.

average fuel economy standards will result in significant energy conservation.
or is a type of vehicle which the Secretary determinea is substantially used for
the same purposes as vehicles described in eubparagraph (A) of this paragraph.

The Secretary may preDcribe such rules aa may be neceaaary to implement this
paragraph.

(2) The term "paesenger automobile" meana Any automobile (other than an
automobile capable of off-highway operation) which the Secretary determines by
rule ia manufactured primarily for uee in the transportation of not more than 10
individuale.

(3) The term "automobile capable of off-highway opl!lration" means any
automobile which the Secretary determinee by rule--

(A) has a significant feature (other than 4-wheel drive) which ie designed to
equip euch automobile for off-highway operation, and

(B) either--
(i) ia a 4-wheel drive automobile, or
(ii) ia rated at more than 6,000 pounds gross vehicle weight.

(4) The term "average fuel economy" means average fuel economy, as determined
under section 503 (15 use @ 2003) .
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(5) The terro "fuel" means gasoline and dieael oil. The Secretary May, by
rule, include any ether liquid fuel or any gaseous fuel within the meaning of
the terro "fuel" if he determincs that auch inclusion ie consistent with the need
of the Nation to coneerve energy.

(6) The term "fuel I!conomy" means the average number of miles travelled by an
automobile per gallon of gasoline (or equivalent amount of ether fuel)
consumed, as determined by the EPA Administrator in accordance with procedures
established under section 503 (d) (15 use Q:I 2003 (d)] .

(7) The term "average fuel economy standard" rneana a performance standard
which specifies a minimum level of average fuel economy which ia applicable te a
manufacturer in a model year.

(8) The: te:rm umanufacture:r" me:ans any pe:rson e:ngage:d in the: business of
manufacturing automobile:s. The: Secre:tary shall pre:acribe: rule:s for determining,
in cases where: more: than one pe:rson is the: manufacturer of an automobile, which
person is to be: tre:ated as the manufacturer of such automobile for purpoaes of
this part. Such te:rm also includes any pre:de:cessor or successor of such a
manufacture:r to the e:xtent provided under rulea which the: Secre:tary shall
pre:scribe:.

(9) The: term "manufacture u (e:xce:pt for purpoees of section 502 (c) [15 use @

2002(c)1) means to produce or assemble in the cuatoms territory of the United
States, or to import.

(10) The term "import" me:ans to import into the customs territory of the
United States.

(11) The term "model type" means a particular claas of automobile aa
determined, by rule, by the EPA Administrator, after consultation and
coordination with the Secretary.

(12) The terro "model year ll , with reference to any specifie calendar year,
means a manufacturer's annual production period (as determined by the EPA
Administrator) which includes January 1 of such calendar year. If a manufacturer
has no annual production period, the term Ilmode:l year" means the calendar year.

(13) The te:rm IISecretary" means the Secretary of Tranaportation.

(14) The term "EPA Administrator ll means the AdminJ.strator of the
Environmental Protection Agency .
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(al Standards for paseenger vehiclea manufactured after 1977: reviewof
standards: report to Congress: standards for passenger automobiles manufactured
from 1981 through 1984: amendment of standards.

125.

Model year:
1978 .
1979 .
1980 .
1981 .

1982

1983

1984

1985 and thereafter .

Average fuel economy standard
(in miles par gallon)

18.0.
19.0.

20.0.
Determined by Secretary under paragraph
(3) of chis subsection.
Determined by Secretary uncler paragraph
(3) of this subsection.

Determined by Secretary under paragraph
(3) of this subsection.
Determined by Secretary under paragraph
(3) of this subaection.

27.5.

•

(2) Not later than January 15 of each year, heginning in 1977, the Secretary
shall transmit to each Rouse of Congress, and publish in the Federal Register, a
review of average fuel economy standards under this part. The review required to
he transmitted not later than January 15, 1979, shall include a comprehensive
analysis of the program required by this part. Such analysis ahall include an
assessment of the ability of manufacturers to meet the average fuel economy
standard for model year 1985 as specified in paragraph (1) of this subsection,
and any legislative recommendations the Secretary or the EPA Administrator may
have for improving the program required by this part.

(3) Not later than July l, 1977, the Secretary shall prescrihe, hy rule,
average fuel economy standards for passenger automobiles manufactured in each of
the model years 1981 through 1984. Any such standard shall apply to each
manufacturer {except as provided in subsection (c)), and shall he set for each
suah model year at a level which the Secretary determines (A) ia the maximum
feasible average fuel economy level, and (B) will result in steady progress
toward meeting the average fuel economy standard established by or pursuant to
this subsection for model year 1985.

(4) The Secretary may, by rule, amend the average fuel economy standard
specified in paragraph (1) for model year 1985, or for any subsequent model
year, to a level which he determines is the maximum feasible average fuel
economy level for such model year, except that any amendment which has the
effect of increasing an average fuel economy standard to a level in excess of
27.5 miles per gallon, or of decreasing any sllch standard to a level below 26.0
miles per gallon. shall be eubmitted to the Congress in accordance with section
551 of the Energy Policy and Conservation Act (42 usc @ 6421J, and shall not
take effect if either Rouse of the congresB disapproves euch amendment in
accordance with the procedures specified in sllch section .
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(5) For purposes of considering any modification which ie eubmitted to the
Congrees under paragraph (4). the 5 calendar claye specified in section
551(f) (4) (A) of the Ener~y Policy and Conservation Act [42 use ~ 6421(fl (4) (A))
aha!1 be lengthened to 2{1 calendar claye, and the 15 calendar claye specified in
section 551 (c) and (d) (lf such Act [42 use !il 6421 (cl and (d) 1 sh::.ll he
lengthened to 60 calendar claye.

(bl Standards for other than passenger automc~ileB. The Secretary ahall, by
rule, prescribe average fuel economy standards for automobiles which are nct
passenger automobiles and which are manufactured by any manufacturer in each
model year which begins more than 30 menthe after the date of enactment of this
title (enacted Dec. 22, 1975]. Such rules may provide for separate standards for
different classes of such automobiles (as determined by the Secretary), and such
standards shall be set at a level which the Secretary determines is the maximum
feasible average fuel economy level which such manufacturers are able to achieve
in each model year to which this subsection applies. Any standard applicable to
a model year under thie Bubsection ehall be prescribed at leaet 18 months prior
to the beginning of such model year.

(c) Exemptions for manufacturers of limited number of cars.

(1) On application of a manufacturer who manufactured (whether or not in the
United States) fewer than 10,000 passenger automobiles in the second model year
preceding the model year for which the application is made, the Secretary may,
by rule, exempt such manufacturer from subsection (a). An application for such
an exemption shall be aubmitted to the Secretary, and shall contain such
information as the Secretary may require by rule. Such exemption may only be
granted if the Secretary determines that the average fuel economy standard
otherwise applicable under subsection (a) ia more atringent than the maximum
feasible average fuel economy level which such manufacturer can attain. The
Secretary may not issue exemptions with respect to a model year unless he
establishes, by rule, alternative average fuel economy standards for passenger
automobiles manufactured by manufacturers which receive exemptions under this
aubsection. Such standards may be established for an individual manufacturer,
for aIl automobiles to which this subsection applies, or for such classes of
such automobiles as the Secretary may define by rule. Each such standard shall
be set at a level which the Secretary determines ie the maximum feasible average
fuel economy level for the manufacturerD to which the standard applies. An
exemption under this subsection shall apply to a model year only if the
manufacturer manufactures (whether or not in the United States) fewer than
10,000 pasBenger automobiles in such model year.

(2) Any manufacturer may elect in any application submitted under paragraph
(1) to have the applications for, and administrative determinations regarding,
exemptions and alternative average fuel economy standards be consolidated for
two or more of the model years after model year 1980 and before model year
1986. The Secretary may grant an exemption and set an alternative standard or
standards for aIl model years covered by such application .
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(dl Application for modification of standards.

(1) Any manufacturer may apply to the Secretary for modi±~cation of an
average fuel economy standard applicable under subsection (a) to allch
manufacturer for model Yl!ar 1978, 1979, or 1980. Such application BÎlall cOntain
8uch information as the Secretary mOlY require by rule, and ahall he Bubmitted to
the Secretary within 24 montha before the beginning of the model year for which
auch modification ia requested.

(2) {Al If a manufacturer demonstrates and the Secretary finde that--
(i) a Federal standards fuel economy reduction ia likely to exist for allah

manufacturer for the model year to which the application relates, and
(ii) auch manufacturer applied a reasonably selected technology,
the Secretary ahall, by rule, reduce the average fuel economy standard

applicable under subsection (a) to such manufacturer ':.., the amount of auch
manufacturer's Federal standards fuel economy reduct. "rounded off to the
nearest one-tenth mile per gallon (in accordance with rules of the Secretary) .
To the maximum extent practicable, prior to making a finding under thi!,
paragraph with respect to an application, the Secretary shall requeat, .nd the
EPA Adminiatrator ahall supply, teat results collected pursuant to section
S03(d) of thia Act (15 use @ 2003(d)] for aIl automobiles covered by such
application.

(B) (i) If the Secretary does not find that a Federal standards fuel economy
reduction is likely to exiet for a m~nufacturer who filed an application under
paragraph (1), he shall deny the application of such manufacturer.

(ii) If the Secretary--
(1) finda that a Federal standards fuel economy reduction ia likely to exiat

for a manufacturer who filed an application under paragraph (1), and
(II) does not find that aUch manufacturer applied a reasonably selected

technology,
the average fuel economy standard applicable under subaection (a) to such

manufacturer ahall, by rule, be reduced by an amount equal to the Federal
standards fuel economy reduction which the Secretary finds would have resulted
from the application of a reaaonably aelected technology.

(3) .~'.-:-'; purpoaes of this subsection:
(A) 'l'ne term "reaaonably aelected technology" means a technology which the

Secretary determines it was reaaonable for a manufacturer to select, conaidering
(i) the Nation's need to improve the fuel economy of its automobiles, and (ii1
the energy savings, economic costs, and leacl-time requirementa aaaociated with
alternative technologies practicably available to aUch manufacturer.

(Bl The term "Federal atandards fuel economy reduction" means the sum of the
applicable fuel economy reductions determined under aubparagraph (C).

1
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(Cl The term "applicable fuel economy reduction" meane a numbe:r of miles per
gallon equal to--

(il the reduction in a manufacturer's average fuel econ~my in a model year
which results from the application of a category of Federal standards applicable
to allch model year, and which would net have occurred had Federal standards of
auch category applicable to model year 1975 remained the only standards of allch
category in effect, minus

(ii) 0.5 mile per gallon.

{Dl Each of the following ia a category of Federal standards;
(i) Emissions standards under section 202 of the Clean Air Act, and emissions

standards applicable by reason of section 209(bl of allah Act.

(ii) Motor vehicle safety standards under the National Traffic and Motor
Vehicle Safety Act of 1966 (15 USC @@ 1381 et seq.l.

(iii) Noise emission standards under section 6 of the Noise Control Act of
1972 [42 use @ 4905] .

(ivl Property loss reduction standards under title l of this Act [15 USC @@
1911 et seq.l.

(E) In making the determination under this subsection, the Secretary (in
accordance with such methods as he shall prescrihe by rulel shall assume a
production mix for such manufacturer which would have achieved the average fuel
economy standard for Buch model year had standards described in subparagraph (Dl
applicable to model year 1975 remained the only standards in effect.

(4) The Secretary may, for the purposes of conducting a proceeding under this
subsection, consolidate one or more applications filed under this subsection.

(el Determination of maximum feasihle average fuel economy. Fnr purposes of
this section, in determining maximum feasihle average fuel economy, the
Secretary shall consider~-

(1) technological feasihility;
(2) economic practicability;
(3) the effect of other Federal motor vehicle standards on fuel economy; and
(4) the need of the Nation to conserve energy.

For purposes of this subsection, the Secretary shall not consider the fuel
economy of dedicated automohiles, and the Secretary shall consider dual fuelled
automobiles to be operated exclusively on gasoline or diesel fuel.

(fl Amendrnent of average fuel Economy standards.

(1) The Secretary may, by rule, from time to time, amend any average fuel
economy standard prescribed under subsection (a) (3), (b), or (c), so long as
such standard, as amend~d, meeto the requirements of subsection (al (3), (b), or
(c), as the case may be •
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(2) Any amendrnent prescribed under this section which has the effect of
rnaking any average fuel economy standard more stringent shall be--

(A) prcmulgated, and
(8) if required by paragraph (4) of subsection (al, submitted to the

CongresB,
at least 18 menthe prier to the beginning of the model year to which such

amendment will apply.

(g) Exemption of emergency vehicles from fuel economy standards.

(1) At the election of any manufacturer, the fuel economy of any emergency
vehicle ahall not he taken inte account in applying any fuel economy standard
prescribed by or under suhsection (a), (hl, or (cl. Any manufacturer electing to
have the provisions of this Bubaection shall provid~ written notice of that
election to the Secretary and to the Environmental Protection Agency
Ac1ministrator.

(2) For purposes of paragraph (1), the term "emergency vehicle" means any
automobile manufactured primarily for use··

(A) as an ambulance or combinat ion ambulance-hearse,
(B) by the United States or by a State or local government for police or

other law enforcement purposes, or
(C) for other emergency uses prescribed by the Secretary of Transportation by

regulation.

(h) Application of other laws. Proceedings under subsection (a) (4) or {dl
shall be conducted in accordance with section 553 of title 5, United States
Code, except that interested persons shall be entitled to make oral as well as
written presentations. A transcript shall be taken of any oral presentations.

(i) Consultation with Secretary of Energy; impact of proposed standards upon
conservation goals; comments. The Secretary shall consult with the Secretary of
Energy in carrying out his responsibilities under this eection. The Secretary
shall, before issuing any notice propoeing under subsection (a), (b), (dl, or
(f) of this section, to establish, reduce, or amend an average fuel economy
standard, provide the Secretary of Energy with a period of not less than ten
days from the receipt of the notice during which the Secretary of Energy may,
upon concluding that the proposed standard would adversely affect the
conservation goals set by the Secretary of Energy, provide written commente to
the Secretary concerning the impacts of the proposed standard upon those goals.
To the extent that the Secretary does not revise the proposed standard to take
into account any comments by the Secretary of Energy regarding the level of the
proposed standard, the Secretary shall include the unaccommodated commente in
the notice.

(j) Notification of Secretary of Energy; comments. The Secretary ahall,
before taking action on any final standard under this section or any
modification of or exemption from auch standard, notify the Secretary of Energy
and provide such Secretary with a reasonable period of time te comment thereen .
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(k) Adjuetments or relief regarding standards for ether than passenger
automobiles.

(1) On the petition of any manufacturer for any model year beginning after
model year 1981 and before model year 1986, the Secretary may conduet an
examination of the impacts on that manufacturer or a olase of manufacturera of
any standard under subsection (b) applicable to 4-wheel drive automobiles. If
after consideration of the results of chat examination the Secretary finds in
accordance with paragraph (2) that the manufacturer has demonstrated that allch
manufacturer or olasB of manufacturera would not otherwise be able to comply
with auch standard for that model year as it applies to 4-wheel drive
automobiles without causing severe economic impacts, sueh as plant closures or
reduction in employment in the United States related to motor vehicle
manufaeturing, the Secretary shall, by order, make an adjustment or otherwise
provide relief regarding··

(A) the manner by which the average fuel economy of that manufacturer or
class of manufacturers is calculated for purposes of that standard as it applies
to 4·wheel drive automobiles, or

(B) other aspects regarding the application of that standard to the
manufacturer or class of manufacturers with respect to such automobiles to the
extent consistent with the provisions of this title t15 USC @@ 2001 et seq.l.

(2) Any finding by the Secretary under paragraph (1) shall be made (A) after
notice and a reasonahle opportunity for written or oral comment, and (B) after
consideration of the benefits available under the amendments made by the
Automobile Fuel Efficiency Act of 1980.

(3) The authority of the Secretary under this eubsection to make any
adjustment or provide other relief shall not be effective for any model year
after model year 1985.

(4) The Secretary sh.ll notify the Congress of any adjustment or other relief
provided under this subsection in the firet annual report submitted to the
Congress under section 512 (15 USC @ 2012] after the order is issued providing
for that adjustment or relief.

(5) (A) Any final decision of the Secretary under this aubsection shall be
made, and notice thereof published in the Federal Regieter, not later than 120
daye after the date of the petition involved. The Secretary may extend such
poriod to a specified date if the Secretary publishes notice thereof in the
Federal Register, together with the reasons for euch extension. Any auch
decision by the Secretary shall become final 30 days after the publication of
the notice of final decision unless a petition for judicial review is filed
under subparagraph (B).

(BI Any persan adversely affected by such a decision may, not later than 30
days after publication of notice of such decision, file a petition for review
of such decision with the United States Court of Appeals for the District of
Columbia or for the circuit in which such person resides, or in which the
principal place of business of auch person ls loc.ted. The United States court
of appeals involved shall have jurisdiction to review such decision in
accordance with section 706(2) (A) through (D) of title S, United States Code,
and ta affirm, remand, or set aside the decision of the Secretary. Except as
otherwise provided in this subparagraph, section 504(c) and (d) [15 USC @
2004(c), {dl] shall apply to such review to the same extent and manner as it
applies with respect to review of any rule prescribed under this section or
section SOl, 503, or 506 [15 use @ 2001, 2003, or 2006].

(6) The availability of any adjustment or other relief under this subsection
shall not b~ taken into account in prescribing standards under subsection (b).

(1) Credits for exceeding average fuel economy standards.

(1) (A) For purposes of this part, credits under this subsection shall be
considered to be available to any manufacturer upon the completion of the model
year in which such credits are earned under subparagraph (B) unless under
subparagraph (C) the credits are made available for use at a time prior to the
model year in which earned.

(B) Whenever the average fuel economy of the passenger automobiles
manufactured by a manufacturer in a partieular model yeak exceeds an applicable
average fuel economy standard eetahlished under aubsection (a) or (c)
(determined by the Secretary without regard ta any adjustment under suhsection
(d) or any credit under this subsection), auch manufacturer shall be entitled to
~ credit, calculated-under eubparagraph (C), which--

(i) shall be availahle to be taken into account with respect to the average
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fuel econcmy of chat manufacturer for any of the three consecutive model years
immediately prior to the model year in which such manufacturer exceede Buch
applicable average fuel econorny standard, and

(ii) to the extent that such credit ia not sc taken into account pursuant to
clause {il, shall be available to he taken into account with respect to the
average fuel economy of that manufacturer for any of the three consecutive model
yeare immediately following the mode! year in which euch manufacturer exceeds
such applicable average fuel economy standard.

(c) (i) At any time prier to the end of any model year, a manufacturer which
has' reason to believe that ite average fuel economy for passenger automobiles
will be below such applicable standard for that model year may submit a plan
demonstrating that such manufacturer will earn aufficient credita under
subparagraph (B) within the next 3 model years which when taken into account
would allow the manufacturer te meet that standard for the model year involved.

(ii) Such credits ahall be available for the model year involved aubject to-­
{Il the Secretary approving auch plan; and
(II) the manufacturer earning such credita in accordance with auch plan.

(iii) The Secretary shall approve any auch plan unlesa the Secretary finda
that it ia unlikely that the plan will result in the manufacturer earning
sufficient credita to allow the manufacturer to meet the atandard for the model
year involved •
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(iv) The Secretary sh.ll provide notice to any manufacturer in any case in
which the average fuel economy of that manufacturer ia below the applicable
standard under subsection (a) or (c), after taking inta account credits
available under subparagraph (B) (il, and afford the manufacturer a reasonable
period (of net less chan 60 days) in which to aubmit a plan under this
au1:iparagraph.

(0) The amount of credit to which a manufacturer ia entitled under this
paragraph shall be equal to--

(i) the number of tenths of a mile per gallon by which the average fuel
economy of the passenger automobiles manufactured by aUch manufacturer in the
model year in which the credit ia earned pursuant to this paragraph exceeds the
applicable average fuel economy standard established under subsection (a) or
(c), multiplied hy

(ii) the total number of passenger automohiles manufactured hy such
manufacturer during such model year.

(E) The Secretary shall take credits into account for any model year on the
hasis of the number of tenths of a mile per gallon hy which the manufacturer
involved was helow the applicable average fuel economy standard for that model
year and the volume of passenger automohiles manufactured that model year by the
manufacturer. Credits once taken into account for any model year shall not
thereafter be availahle for any other model year. Prior to taking any credit
into accoun~, the Secretary shall provide the manufacturer involved with written
notice and reasonable opportunity to comment thereon.

(2) Credits for manufacturers of automobiles which are not passenger
automobiles shall he earned and be available to be taken into account for model
years in which the average fuel economy of such class of automobiles is helow
the applicable average fuel economy standard established under subsection (bl to
the same extent and in the same manner as provided for under paragraph (1). Not
later than 60 days after the date of the enactment of this subsection (enacted
Oct. 10, 1980], the Secretary shall prescribe regulations to carry out the
provisions of this paragraph.

(3) Whenever a civil penalty has been assessed and collected under section
508 (15 USC @ 2008] from a manufacturer who ia entitled to a credit under this
suhaection, the Secretary of the Treasury shall refund to such manufacturer the
amount of the civil penalty so collected to the extent that penalty is
attributahle to credits available under this subsection.

(4) The Secretary may prescribe rules for purposes of carrying out the
provisions of this subsection •
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@ 2003. Calculation of average fuel economy
(a) Methed of calculation.

(1) Average fuel economy for purposes of section 502 (a) and {cl [15 use (jJ

2002(a) and (cllshall be caleulated by the EPA Administrator by dividing--
(A) the total number of passenger automobiles manufactured in a given model

year by a manufacturer. by
(Bl a suro of terme, each term of which i8 a fraction created by dividing~-
(il the numher of passenger automobiles of a given model type manufactured hy

such manufacturer in such model year, by
(ii) the fuel economy measured for such model type.

(2) Average fuel economy for purposea of section S02(b) {lS use @
2002(bl]shall be caleulated in accordance with rules of the EPA Administrator.

(3) In the event that a manufacturer manufacturers electric vehicles. as
defined in section 512(b) (2) (15 u.s.e. 2012(b)(2)) [15 use@ 2012(b)(2}]. the
average fuel economy will he calculated under 503 (a) (1) and (2) (15 use œ
2003(a) (1) and (2)lto include equivalent petroleum based fuel economy values for
various classes of electric vehicles in the following manner:

(A) The Secretary of Energy will determine equivalent petroleum baeed fuel
economy values for various classes of electric vehicles. Determination of these
fuel economy values will take into account the following parameters:

(i) the approximate electrical energy efficiency of the vehicles considering
the vehicle type, mission, and weight;

(ii) the national average electricity generation and transmission
efficiencies;

(iii) the need of the Nation to conserve all forms of energy, and the
relative scarcity and value to the Nation of all fuel used to generate
electricity;

(iv) the specifie driving patterns of electric vehicles as comparad with
those of petroleum fuelled vehicles.

(B) The Secretary of Energy will propoae equivalent petroleum baaed fuel
economy valuea within four months of enactment of the Act (enacted Jan. 7,
19801. Final promulgation of the values is required no later than aix monthe
after the proposal of the values.

(c) The Secretary of Energy will review these values on an annual basis and
will propose revisions, if necessary.

(b) Automobile categories.

(1) In calculating average fuel economy under subsection (a) (1), the EPA
Administrator shall separate the total number of passenger automobiles
manufactured by a manufacturer into the following two categories:

(A) Passenger automobiles which are domestically manufactured by such
manufacturer and passenger automobiles which are included within this category
pursuant to paragraph (3) (plus, in the case of model year 1978 and model ycar
1979. passenger automobiles which are within the includable base import volume
of such manufacturer) •

(B) Passenger automobiles which are not domestically manufactured by such
manufacturer and which are not included in the domestic category pursuant to
paragraph (3) (and which, in the case of model year 1978 and model year 1979,
are not within the includable bas~ import volume of such manufacturer) .

The EPA Administrator ahall calculate the average fuel economy of each such
separate category, and each auch category shall be treated as if manufactured by
a separate manufactUrer for purposes of this part.

(2) For pUrposes of this subsection:
(A) The terro "incluàable base import volume", with respect to any

manufacturer in model year 1978 or 1979, as the case may he, ia a number of
paasenger automobiles which ia the lesser of--

(i) the manufacturer's base import volume, or
(ii) the number of passenger automobiles calculated by multiplying--
(1) the quotient obtained by dividing such manufacturer's base import volume

hy euch manufacturer's production volume, times
(II) the total number of passenger automobiles manufactured by such

manufacturer during auch model year.

(B) The term "base import volume" means one-half the sum of-·
(i) the total number of passenger automobiles which were not domestically

manufactured by auch manufacturer during model year 1974 and which were imported
by auch manufacturer during such model year, plus
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(i!) 133 percent of the total number of passenger automobiles which were not
dorncstically manufactured by auah manufacturer during the firet 9 monthe of
model year 1975 and which were imported by allch manufacturer during allah 9-month
period.

(C) The term "base production volume" rneans one-half the sum of-­
(i) the total numher of passenger automobiles manufactured by allah

manufacturer during model year 1974, plus
(ii) 133 percent of the total numher of passenger automobiles manufactured by

auch manufacturer during the firet 9 menthe of model year 1975.

(0) For purposes of subparagraphs (B) and (C) of this paragraph any passenger
automobile imported during model year 1976, but prier to July 1, 1975, aball be
deemed to have been manufactured (and imported) during the firet 9 monthe of
model year 1975.

(El An automobile ehall be coneidered domeatically manufactured in any model
year if at leaat 75 percent of the coat to the manufacturer of auch automobile
ia attributable to value added in the United Statea or Canada, unleas the
aoaembly of auch automobile 1a completed in canada and auch automobile ia not
importcd into the United States prior to the expiration of 30 days following the
end of auch model year. The EPA Adminiatrator may prescribe rules for pUrposea
of carrying out thia aubparagraph •
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(F) The fuel economy of each passenger automobile which ia imported by a
manufacturer in model year 1978 or any subsequent model year, as the case may
be, and which ia not domestically manufactured by allch manufacturer. ahall be
deemed to he equal to the average fuel economy of all auch passenger
automobiles.

(3) (A) After consideration of a petition (and commenta thereonl for an
exemption from the provisions of paragraph (1) filed by a manufacturer. the
Secretary ahall, by order, grant an exemption from allch prOV1S10ns for passenger
automobiles manufactured by that manufacturer dur1ng the per10d prov1ded for in
allch order, unless the Secretary finds. after not1ce and reasonable opportunity
for written or oral comment, that the proposed exemption would, for such period,
result in reduced employment in the United States related to motor vehicle
manufacturing.

(BI Any exemption granted under suhparagraph (A) shall he effective for a
period of 5 model yeare or, at the request of the manufacturer, such longer
period as the Secretary may provide, as specified in the order.

(C) An exemption granted under subparagraph (A) for any manufacturer shaH
not he effective unless the manufacturer--

(i) began automobile production or assembly in the United States after
December 22, 1975, and before May l, 1980; or

(ii) began automobile production or assembly in the United States on or after
May l, 1980, and has engaged in such production or assembly in the United States
for at least one model year ending on or before December 31, 1985.

(D) (i) Any decision hy the Secretary to grant or deny an exemption under
subparagraph (A) shall be made, and notice thereof published in the Federal
Register, not later than 90 days after the date of the petition for that
exemption. The Secretary mOlY extend such period to a specified date if the
Secretary publishes notice thereof in the Federal Register, together with the
reasons for such extension. In no event mOlY such period be extended beyond the
150th day after the date of the petition for such exemption.

(ii) The period for written or oral comment provided in subparagraph (A) for
any petition shall end not later than 60 days after the filing of the petition,
except that such period mOlY be extended by the Secretary for not to exceed an
additional 30 days. If the Secretary fails to make a decision pursuant to this
paragraph withiri the period for a decision in clause (i)--

(1) the petition shall be deemed to have been granted; and
(II) the Secretary, within 30 days after the end of such decision period,

shall submit a written statement to the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on Interstate and Foreign
Commerce of the House of Representatives [Committee on Energy and
Cornmercelsetting forth the reasons for failing to decide within such decision
period •
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(El (i) Any p~raon adversely affccted by a decision of the Secretary denying
or granting an exemption purauant to this paragraph may, net later than 30 claye
after publication of the notice of auch decision, file a petition of rcview of
allch dccision in the United States Court of Appeals for the District of
Columbia. Such court ahall have exclusive jurisdiction to review allch decision,
in accordance with section 706(2) (A) through (0) of title 5, of the United
States Code {S use @ 706 (2) (A) - (0) J, and to affirm, remand, or set aside the
dccision of the Secretary.

(iil The judgment of the court affirming, remanding, or setting asidc. in
whole or in part, any allch decision ahall be final, subject to review by the
supreme Court of the United States upon certiorari or certification as provided
in section 1254 of title 28 of the United States Code [28 USC @ 1254] .

Application therefor shall he made within 30 days after entry of such judgment.

(iii) Notwithstanding any other provision of law, a decision of the S~cretary

on an exemption pursuant to this paragraph shall not be subject to judicial or
administrative review except as provided in this paragraph.

(iv) [Red!'l:signatedJ
(F) Notwithstanding section 502 (1) {15 USC @ 2002 (l), in the case of any

model year for which an exemption under this subsection is effective for any
manufacturer- -

(i) no credit rnay be earned under section 502 (1) (1) (B) [15 USC @ 202
(1) (1) {B)]by the manufacturer; and

(ii) no credit may be made availahle under section 502 (1) (1) (C) [15 USC @

2002 (1) (1) (C)] for the manufacturer.

(4) (A) If a plan has been submitted by a manufacturer and approved by the
Secretary under subparagraph (B), the EPA Administrator shall for each of the
four model years covered by such plan include under paragraph (1) (A) (and
exclude under paragraph (1) (B») with respect to that manufacturer not more
than 150,000 passenger automobiles which are manufactured by that manufacturer
but which do not qualify as domestically manufactured if· w

(i) the model type or types involved have not previously been domestically
manufactured;

(ii) at least 50 percent of the cost to the manufacturer of each such
automobile is attributable to value added in the United States or Canada;

(iii) in the case of any such automobile the assembly of which is completed
in canada, that automobile is imported into the United States not later than 30
days following the end of the model year involved; and

(iv) such automobile model type or types are domestically manufactured before
the close of the fourth model year covered by such plan.

(B) (il A manufacturer may submit to the Secretary for approval a plan,
including supporting material, which shall set forth the actions, and the dates
by which such actions are to be taken. which will assure that the automobile
model type or types referred to in subparagraph (A) will be domestically
manufactured before the end of the fourth model year covered by such plan.

(ii) The Secretary shall promptly consider and act upon any plan submitted
under this subparagraph. The Secretary shall approve any such plan unless--

(1) the Secretary finds that the plan ia inadequate to meet the requirements
of this paragraph, or

(II) the manufacturer has previously submitted a plan which has been approved
by the Secretary under this paragraph.

(C) This paragraph shall only apply with respect to model years beginning
after model year 1980.

(c) Definition of "automobiles manufactured ll
• Any reference in this part to

automobiles manufactured by a manufacturer shall be deemed--

{ll to include all automobiles manufactured by persons who control, are
controlled by. or are under common control with. such manufacturer; and

(2) to exclude all automobiles manufactured (within the meaning of paragraph
(1)) during a model year by such manufacturer which are exported prior to the
expiration of 30 days following the end of such model year.

(d) Testing and caloUlation procedures .

(1) Fuel economy for any model type shall he measured, and average fuel
economy of a manufacturer shall be calculated, in accordanc~ with testing and
calculation procedures estahlished by the EPA Administrator, by rule. Procedures
so establiehed with respect to passenger automobiles (other than for purposea of
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section 506 (15 use @ 2006) ahall be the procedures utilized by the EPA
Adminiatrator for model year 1975 (weighed S5 percent urban cycle, and 45
percent highway cycle), or procedures which yield comparable reBults. Procedures
under this subsection, to the extent practicahle. ahal1 require that fuel
economy tests be conducted in conjunction with croissions tests conducted under
seotion 206 of the Clean Air Act. The EPA Administrator ahall report any
measurernents of fuel economy and any caleulations of average fuel economy to the
Secretary.

(2) The EPA Administrator ahall, by rule, determine that quantity of any
ether fuel which ia the equivalent of one gallon of gasoline.

(3) Testing and calculation procedures applicable to a model year, and any
amendrnent to such procedures (other than a technical or clerical amendment),
shall be promulgated not less than 12 months prior to the model year to which
such procedures apply.

(e) Rounding off of measurements of fuel economy. For purposes of this part
(other than section 506 [15 use @ 2006), any measurement of fuel economy of a
model type, and any caleulation of average fuel economy of a manufacturer. shall
be rounded off to the nearest one~tenth mile per gallon (in accordance with
rules of the EPA Administrator) .

(fl Consultation and coordination by Adminietrator with Secretary. The EPA
Administrator shall consult and coordinate with the Secretary in carrying out
his duties under this section .
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~ 2007. Unlawful conduct
la) Subject to subsection (b), the following conduct ia unlawful:
(11 the Eailure of any manufacturer to comply with any average fuel economy

standard applicable to allch manufacturer under section 502 [15 use @
2002] {ether than section 502 {bl (15 use CM 2002 (bl J) ,

(2) the failure of any manufacturer to comply with any average fuel economy
standard applicable to auah manufacturer under section S02(b) [15 use @
2002 {bl l, or

(3) the failure of any persen (Al to ccmply with Any provision of chis part
applicable to allah persen (other than section 502, 506(a), S10, or 511 [15 use
~ 2002, 2006{a), 2010, or 2011]), or (B) to comply with any standard, rule, or
order applicable to allch persen which ia issued pursuant to such a provision.

(hl A manufacturer shall not he considered to have engaged in unlawful
conduct, or to have failed to comply with any fuel economy standard applicable
to such manufacturer under section 502 [15 use @ 2002), if the average fuel
economy of such manufacturer, after taking into account the credits then
available to the manufacturer under section 502 (1) (15 use @ 2002 {Il], would
result in the applicable standard heing met or exceeded .
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@ 2008. Civil Penalty
(a) Penalty for violationSi credit against penalty.

(1) If average fuel economy calculatione reported under section 503 (d) [15
use @ 2003(d)]indicate that any manufacturer has violated section 507(.) (1) or
(2) [15 use @ 2007(a) (1) or (2:)], then (unlesB further measurements of fuel
economy, further calculations of average fuel economy, or ether information
indicates there ie no violation of section 507 (a) (1) or (2) [15 use @

2007 (a) (1) or (2) l} the Secretary shall commence a proceeding undl!lr paragraph
(2:) of chis subsection. The resulte of allch further rneasurements, further
calculations, and any auch other information, shall he published in the Federal
Register.

(2) If, on the record after opportun~ty for agency hear~ng, the Secretary
determines that such manufacturer has v~olated sect~on 507{a) (1) or (2) [15 use
@ 2007 (a) (1) or (2) l, or that any person has violated section 507 (a) (3) (15 use
@ 2007{a) (3)], the Secretary shall assess the penalties provided for under
subsection (b). Any interested person may participate in any proceeding under
this paragraph.

(b) Amount of penalty; compromise or modification.

(1) (A) Any manufacturer whom the Secretary determines under subsection (a) to
have violated a provision of section 507 (a) (1) [15 use li) 2007 (a) (1) l with
respect to any model ye01r, shall he liahle to the United States for a civil
penalty equal to (i) the amount obtained by multiplying $ 5 by (i) the number of
tenths of a mile per gallon hy which the average fuel economy of the passenger
automobiles manufactured by auch manufacturer during such model year ia exceeded
by the applicable average fuel economy standard established under section 502(01)
and (c) [15 use @ 2002 (a) and (c) l, multiplied by the number of passenger
automobiles manufactured by such manufacturer during auch model year, reduced by
(ii) the credita then availahle under section 502 (1) [15 use @ 2002 (l)]for
auch model year.

(B) Any manufacturer whom the Secretary determines under subsection (a) to
have violated section 507(01) (2) [15 use @ 2007{a) (2)]shall be liable to the
United states for a civil penalty equal to (i) the O1mount ohtained by
multiplying $ 5 by (i) the number of tenths of a mile per gallon by which the
applicable average fuel economy standard exceeds the average fuel economy of
automobiles to which auch standard O1pplies, and which are manufactured by such
manufacturer during the model year in which the violation oceurs, multiplled by
the number of automobiles to which such standard applies and which are
manufactured hy auch manufacturer during such model year, reduced by (ii) the
credits then available under section 502 (1) [15 use @ 2002 (1) l for such model
year.

(2) Any person whom the Secretary determines under subsection (a) to have
violated a provision of section 507(01) (3) (15 use @ 2007(01) (3)]shall he liable
to the United States for a civil penalty of not more than $ 10,000 for each
violation. Each day of a continuing violation shall constitute a separate
violation for purposes of this paragraph .
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(3) The amount of euch civil penalty ahall be assessed by the Secretary by
written notice, The Secretary ahall have the discretion to compromise, rnodify,
or remit, with or without conditions, any civil penalty assessed under this
subsection against any persen, except that any civil penalty assessed for a
violation of section 507(a) (1) or (2) [15 use liJ 2007(a) (1) or (2)]may be so
compromised, modified, or remitted only to the extent--

(Al nl!!cessary te prevent the insolvency or bankruptcy of such manufacturer,
(B) such manufacturer shows thac the violation of section 507(a) (1) or (2)

(15 use @ 2007(a) (1) or (2)lresulted from an act of God, a strike, or a fire,
or

{Cl the Federal Trade Commission has certified that modification of auch
penalty is necessary to prevent a subatantial leaaening of competition, as
determined under paragraph (4).

The Attorney General ehall collect any civil penalty for which a manufacturer
ie liable under thie subsection in a civil action under subsection (c) (2)
(unlese the manufacturer pays such penalty to the Secretary) .

(4) Not later than 30 daye after a determination by the Secretary under
subsection (a) (2) that a manufactUrer has violated section 507 (a) (1) or (2) [15
use œ 2007(a) (1) or (2)], such manufacturer may apply to the Federal Trade
Commission for a certification under this paragraph. If the manufacturer shows
and the Federal Trade Commission determines that modification of the civil
penalty for which such manufacturer is otherwise liable is necessary to prevent
a substantial lessening of competition in that segment of the automobile
industry subject to the standard with respect to which such penalty was
asseso~d, the Commission shall so certify. The certification shall specify the
maximum amount that such penalty may be reduced. To the maximum extent
practicable, the Commission shall render a decision with respect to an
application under this paragraph not later than 90 days after the application is
filed with the Commission. A proceeding under this paragraph shall not have the
effect of delaying the manufacturer's liability under thia section for a civil
penalty for more than 90 daye after such application is filed, but any payment
made before a decieion of the Commission under this paragraph becomes final
ehall be paid to the court in which the penalty ia coll~cted, and ahall (except
as otherwise provided in paragraph (5), be held by such court, until 90 days
after auch decision becomes final (at which time it shall be paid into the
general fund of the Treasury) .

(5) Whenever a civil penalty has been asseesed and collected from a
manufacturer under this section, and is being held by a court in accordance with
paragraph (4), and the Secretary subsequently determines to modify such civil
penalty pursuant to paragraph (3) (C) the Secretary shall direct the court to
remit the appropriate amount of such penalty to auch manufacturer.

(6) A claim of the United States for a civil penalty assessed against a
manufacturer under subsection (h) (1) shall, in the caSe of the bankruptcy or
insolvency of such manufacturer, be subordinate to any claim of a creditor of
auch manufacturer which arises from an extension of credit before the date on
which the judgment in any collection action under thie section becomes final
(without regard to paragraph (4» .
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(e) Review of penalty hy intereated person.

(1) Any intereeted person may obtain review of a determination (~) of the
Secretary pursuant to which a civil penalty has been assessed under Bubsection
(h), or (B) of the Federal Trade Commission under subsection (hl (4). in the
United States Court of Appeals for the District of Columbia, or for any circuit
wherein auch person resides or has his principal place of business. such review
rnay he obtained by filing a notice of appeal in allch court within 30 daye after
the date of allch determination, and by simultaneously sending a copy of allch
notice by certified mail to the Secretary or the Federal Trade Commission, as
the case may be. The Secretary or the Commission, as the case may be, ehall
promptly file in euch court a certified copy of the record upon which euch
determination wae made. Any euch determination ehall be reviewed in accordance
with chapter 7 of title 5, United Statee Code [5 USC ~ 701 et eeq.].

(2) If any pereon faile to pay an aeeeesment of a civil penalty after it has
become a final and unappealable order, or after the appropriate court of appeals
has entered final judgment in favor of ~he Secretary, the Attorney General shall
recover the amount for which the manufacturer is liable in any appropriate
district court of the United States. In such action, the validity and
appropriatenees of the final order imposing the civil penalty shall not be
subject to review.

(dl Prescription of additional amount by rule.

(1) (A) The Secretary shall, by rule in accordance with the provisions of this
subsection and subsection (e), substitute a higher amount for the amount per
tenth of a mile per gallon which would be used to calculate the civil penalty
under subsection (b) (1) in the absence of such rule, if the Secretary finds
that·~

(i) the additional amount of the civil penalty which may be imposed under
sucn rule will result in, or substantially further, substantial energy
conservation for automobiles in future model years for which such higher penalty
may be imposed: and

(ii) subject to subparagraph (B), such additional amount of civil penalty
will not result in subetantial deleterious impacts on the economy of the United
States or of any State or region of any State.

(B) Any findings under subparagraph (A) (ii) may ba made only if the Secretary
finds that it ie likely that~-

(i) such additional amount of civil penalty will not cause a significant
increase in unemployment in any State or region thereof;

(ii) such additional amount will not adversely affect competition: and
(iii) auch additional amount will not cause a significant increaee in

automobile importe.

(2) Any rule under paragraph (1) may not provide that the amount per tenth of
a mile per gallon ueed to calculate the civil penalty under eubsection (b) (1)
he lees than $ 5.00 or more than $ 10.00 •
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(3) Any rule prcRcribed under paragraph (1) shall be effective for the later
of--

(A) automobile model years beginning after model year 1981, or
(B) automobile model years beginning at least 18 menthe after auch rule

becomea final.

(el Publication of proposed rule; hearing; evidence; publication of final
rule; judicial review.

(1) (A) After the Secretary of Transportation develops a proposed rule
pursuant to subsection (d), he shall publish auch proposed rule in the Federal
Register, together with a statement of the basis for auch rule, and provide
copies thereof to the manufacturera. He shall then provid~ a period of public
comment on auch rule of at least 4S claye for written commenta ~hereon. A copy of
any allch proposed rule shall be transmitted by the Secretary to the Federal
Trade Commission and the Secretary shall requeet such Commission to comment
thereon within the period provided to the public concerning such proposed rule.

(B) Aft~r such written comment period, any interested person, (including the
Federal Trade Commission) shall be afforded an opportunity to present oral data,
views, and arguments at a puhlic hearing concerning such proposal. At such
hearing such intereeted person (including the Federal Trade Commission) shall
have an opportunity to question--

(i) other interested persona who make oral presentations,
(ii) employees and contractors of the United States who have made written or

oral presentations or who have participated in the development of the propoeed
rule or in the consideration thereof, and

(iii) experts and consultants who have provlded information to any person who
makes an oral presentation and which ia contained in or referred to in auch
presentation;

with respect to disputed issues of material fact, except that the Secretary
may restrict questioning if he determines that auch queationing ia duplicative
or is not likely to reault in a timely and effective resolution of such issues.
Any oral or documentary evidence may be received, but the Secretary as a matter
of policy shall provide for the exclusion of irrelevant, immaterial, or unduly
repetitious evidence.

(C) A rule subject to this suheection may not be issued except on
consideration of the whole record supported by, and in accordance with, the
reliable, probative, and euhstantial evidence.

(0) A transcript shall be kept of any such public hearing made in accordance
with thie section and such transcripts and written comments shall be availahle
te the puhlic at the coat of reproduction.

(2) If any final rule ia prescribed by the Secretary after such puhlic
comment period under suhsection (d) it shall be puhlished in the Federal
Register, together with each of the findings required by suhsection (dl .
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(3) (Al Any person aggrieved by any final rule under subsection (dl rn.y at any
time before the 60th clay .fter the date auch rule i8 published under par_graph
(2) file a petition with the United States Court of Appeals for the circuit
wherein allch person resides, or has his principal place of business, for
judicial review thereof. A copy of the petition shall he forthwith tranDmitted
by the clerk of the court to the Secretary. The Secretary thereupon shall file
in the court the written submissions to, and transcript of. the written and oral
proceedings on which the rule was based, as provided in section 2112 of title
28, United States Code [28 use @ 21121.

(B) Upen the filing of the petition referred to in paragraph (1), the court
ehall have jurisdiction te review the rule in accordance with chapter 7 of title
5, United States Code [5 USC @@ 701 et seq.J, and to grant appropriate relief
as provided in such chapter. No rule rnay he affirmed unlese eupported by
substantial evidence.

(C) The judgment of the court affirming or eetting aeide, in whele or in
part, any such rule shall he final, subject to review by the Supreme Court of
the United Statee upon certiorari or certification as provided in eection 1254
of title 28, United States Code [28 USC @ 1254) .

(4) In the case of any information which ie provided the Secretary or the
court during the consideration and review of any such rule and which is
determined te be confidential hy the Secretary pursuant to the provisions of
section 11(d) of the Energy Supply and Environmental Coordination Act of 1974
[15 USC @ 796(dl], any disclosure of such information by an of(icer or employee
of the United States or of any department or agency thereof, except in an in
camera preceeding by the Secretary or the court, shall he deerned a violation of
section 1905 of title 18, United States code [18 USC @ 19051 .
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Aston Martin Lagonda Ltd: $2 550
8MW of North America. Inc. $1 088
Callaway Cars. Inc...
Jaguar Cars. Inc. $57970 $5958020 $8799010 $8040550 $5320
Fiat Auto S.p.A. $279
Maserati Automobiles of America. Inc.
Mercedes-Banz of North America. Inc. $5509400 $20214700 $20526
PAS"
Peugeot Motors of America. lnc. $793080 $767
Porsche Cars North America. Inc. $1 253580 $823440 $948
Range-Rover of North America, Inc. $272
Sterling Motor Cars $2056
Sun Internationa"" $45
Vectar Aoromotive Corp.

..
Volvo Cars of North America

SUMMARY OF CAFE FINES COLlECTED

$5958020 $15564540 $29871 815

•
MANUFACTURER

FINES COllECTED SY MODEl YEAR

Now .....1Iged wiU'o "rd itnpom.

ProclUc.d in dM U.S.

••• Gtey-mlt1tet impon. al C-..:llMl Valvo•.

1983
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1984 1985 1986 1987

895
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600
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955
625
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•
SUMMARV OF CAFE FINES COLlECTED

•
MANUFACTURER 1988 1989 1990 1991 1992

Aston Manin Lagonda ltd:
BMW of North Americe, Inc. $16411 380 $14923580 $14878160 $11 249230
Callaway Cars, Inc. $20400
Jaguar Cars, Inc: $5582070 $6311 895
Fiat Auto S.p.A. $897260 $670120 $705220 $796575 $466
Maserati Automobiles of America, Inc. $120000
Mercades-Benz of North America. Inc. $18295465 $20415045 $17 556 106 $19169540
PAS·· $294500
Peugeot Motors of America, Inc. $482280 $487800 $72 500 $192660
Porsche Cars North America. Inc. $1 048905 $1 875125 $2033770
Range·Rover of North Amarica, Inc. $663980 $778140 $656370
Starling Motor Cars $1 248120 $588195 $162000
Sun Inlemationa!"··
Vector Aeromotive Corp.·· $1740
Volvo Cars of North America $1036115 $12244 440 $7768420

750

FINES COLlECTED BV MODEl VEAR
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