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ABSTRACT -~

This thesis illustrates the trends towards eventual
change of the regulatory system of air transport in Western
ﬁurope which is now based on bilateral air transport agree-
ments and, in the case of non-scheduled services, on unilat-
eral state authorization. The shortcomings of the present ~
regulatory system and the factors hampering a changeg are
discussed with reference to intra western European services.

Intra western European aviation is highly‘affected by

and depengenﬁ on the traffic between the U.S. and Europe. A

description of the situation over the North Atlantic is thus

.necessary.

-

The intra western European market is compared with the
U.S. domestic market, to understand why the U.S. style deregul-
ation can not be applied to intra European air services.

A survey of the work done by the European Civil Aviation
Conference and the European Economic Community is made to
assess whether an eventual regulatory change can be made with-

in the framework of the activities of these institutions.
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' RESUME ° .

Cette thése illustre les tendances vers une modification

éventuelle du systéme de réglementation régissant le trans-

‘
port aérien en Europe accidentale, lequel systéme se compose
ggaintenant d'accords bilatéraux et, en ce qui concerne les
volslfon réguliers, de l'autorisation étatique Géilatérale.
-Les failles du pré&sent systéme de réglementatioh ainsi que

les facteurs qui nuisent au changement sont étudiés tout en
faisant référence aux services int&rieurs d'Europe occidental.
o Etant donné gue ces services aériens sont largement

Al

affectés et dépendent du traffic entre les Etats-Unis et
1'Europe, une étude de la situation sur 1'Atlantique Nord a
s'avére nécessaire.

Une comparaison est faite entre le marché intérieur. Ouest-
Europ&en et le marché intérieur aﬁéricain afin de voir pour-
guoi la déreglementation & 1l'Américaine ne pourrait &tre
appliquée en Europe.

Un survol du travail fait par 1'ECAC et la Communauté

Economique Europ&enne est fait afin de voir si un

"

&

changement &ventuel de réglementation pourrait &tre accompli

dans le cadre de ces institutions.

.




oy

iii

ACKNOWLEDGEMENTS .

"I would like to thank Professor Martin Bradley of the

Institute of Air and Space Law of McGill University for his

kindness in helping me with my work.

-

RS



iv

~ ~
TALBE OF CONTENTS
PAGE
" INTRODUCTION ° ' : 1

CHAPTER 1: FREEDOM OF THE AIR . g ST g
1.1 Sceduled and Non-Scheduled Traffic : 8
1.2 Bilateral Agreements “ 10

CHAPTER 2: ROUTES 18
2.1 Origin and Destination- .18
2.2 Different Concepts in Route Negotiations 21
2.; Exchange of Routes . 22
2.4 Pattern of Air Services 26

CHAPTER 3: TARIFFS ’ ) 31

v . . '
3.1 Governing Principles in Tariff Negotiatons 33
3.2 The Government, Roles in Tariff Agreement{ " 35
3.3 Time Limits " 39
3.4 Enforcements of Tariffs . . . . 39

! .
3.5 .The Actual Price Level 40
4 I’ -

CHAPTER 4: CAPACITY ' o 46
4.1 Capacity Clauses ip Bilateral Agreements ~ 47
4.2 Predetermination 48
4.3 Ex Post Facto Review 50
4.4 Definition of Capacity 52
4.5 Traffic Measure " 53
4.6 Fair and Equal Opportunity . ' 55

CHAPTER 5: ECAC, 60

by

5.1 Work Done by ECAC - , - ) 68
/ 5.2 'Memorandum of Understanding, 1982, on Tariffs 71
5.3

The 1956 Paris Convention on Non-Scheduled
Traffic -- .72



g

CHAPTER

SRR LA ETN

AR - e T

Memorandum bf Understanding, 1975, on
Non-Scheduled Traffic & ‘

\:T‘\

6.1
6.2

CHAPTER

6: CO-OPERATION BETWEEN AIRLINES

International Co-Operation Between Airlines
The Pools - '

7: THE COSTS OF AIRLINE OPERATIONS

7.1
7.2

CHAPTER

I

h

Different Kinds of Costs
Ways of Reducing Costs
7.2.1 Other Aspects of Cost Reduc%ﬁons

8: PRESENT STAGE OF EUROPEAN FARES, CAPACITY

8.1

8.2
. _ 8.°3

CHAPTER

AND ROUTES /

European Fares

8.1.1 Reasons for High European Fares
8.1.2 Discount Fares
8.1.3 Regulation of Tariffs

Capacity
Routes

9: DEREGULATION OF EUROPEAN AIR TRANSPORT

9.1

9.2

4

/  CHAPTER

Governments Attitude to, and Their Involv-
ment in, Airline Activities

The Influence of U.S. Deregulation on
European Air Transport

European Deregulation

9.3.1 Possibilities for Deregulation of
European Alir Transport:

10: ECAC AND EEC AVIATION POLICY

10.1

710.2

EEC Aviation Policy °© o

10.1.1 Impact of the EEC Treaty on Euro- ,
. pean Air Transport

»

ECAC 'and ICAO Activities

PAGE

74
80"

81
86

95

95
98
104
108 .
108
110

112
114

118 -
119

124

124

127
130

132

142
142

148
150

ad®



CH.A/PTER 11l: AIR T FIC OVER THE NORTH ATLANTIC

\
CHlPTER 12: CHARTER

CHAPTER 13: REGIONAL AVIATION IN EUROPE

13.1 Eurofaean Regional Aviation Organization

13.2 Opportunities fof\, and Restrictions On,
European Regional' Aviation A

t

N

CONCLUSION
FOOTNOTES
BIBLIOGRAPHY

APPENDICES N

T,

vi

PAGE ~

155

159

164

165

166

174

¥ o




—

‘

’\ . , INTRODUCTION

> * e AW e ,.;,‘q,u.ﬂﬂj‘& . - ~fet

The European continent consists\bf many relatively small
staEes, each one too smgll a market® for a large airline. To
develop an air transport net ih Europe, the European states
are thus depended on each other.

International air transportation crosses qational borders
aqg thereby involves the concepts of sovereign£y andljurisdic—
t;on. Since states are reluctant to surrender control over their
éefritory, the attempts méde to establish a multilateral conven-
tion on commercial air transport rigpts have all failed.

A worldwide system of bilateral agreements was created
instead, ensuring the ﬁtates would retain complete control over
aviation activities in their respective territories. The system
has worked well since 1946 when Bermuda I was concluded. Most

bilateral agreements in the world are similar to Bermuda I which

.glves a verbal coherence to the system. /

States are ﬁost"concerned about the commercial aspects of
air £ransport. fhese aspects are expressed in the basic con-
cepts of bilateral agreements: capacity, routes and tariffs.
“Thus; it is important to describe these concepts and explain
wy these are controlled and regulated. Each of the concepts is
complicated and needs a thorough examination which has been
done in the first chapters. It i; necessary to know the basic

commercial problems of bilateral agreements to better understand

why most European states have adopted restrictive aviation

At el it
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policies. It is not only the bilateral agreements/that

affect European air transport. Charter services are mainly

governed by unilateral authorizations but carry 50% of all
9 -~
intra-BEuropean traffic. Consequently, how charter is regqu-

: 1

lated and the objects of European charter policy are described

/
in Chapter 12. The full effects of the U.S. deregulation arf:

not yet visible. However ,TAgince‘ Europeanoand American aviation
are closely related, e.g. the North Atlantic is the busiest
market in the world - liberalizing trends have also emerged
in- Europe, exemplified by the liberal agreemerdlts concluded
between the U.S. and the Federal fRepublic of Germany, Belgium,
the Netherlands, and further, the Memorandum ‘of Understanding
1982 on tariffs concluded between the U.S. and some European
states. | |

A comparison between the U.S. and Europé is made tc; show
the d{fferences and similarities and why the U.S. déeregulation
can not be applied in the European market.

An interesting phenomenon in Europe is regional aviation.

?t is dependent on liberal governmental attitudes to be able to

perform cross border services with prices lower than the national

carriers charge. Regional aviation has not developed as much ;
as its'lpotential premises due to the restrictive policies of-
governments. Never{:heless,.with emerging liberal trends in
Europe, regional aviation is likely to hgve a future in the

Eun/opean air transport system. Within Europe; with its multi-

tude of states and political, lec7l and economic systems, there ]

o
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toy be effective.- It is suitable that dereqgulation is studied X

nd,—to some ext“ent, carried out within the framework of ECAC

and EEC. A surveycof the resuit of their activities is made

ih Chag%:ers 5 and 10. 0 i i ¢
At the present stage European states have réstrictiVe

air transport policies. However, there seems to be trends

towards more liberalization of the air transport system. The

best example is the draft Piurilateral Air Transport Agreement -

PJATA - presented in the conclusion. If it will be implemen;:ed,

it will mean aﬁ substantial step forward on thé path of

. / K
liberalization./ “ . S
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CHAPTER l: FREEDOM OF THE AIR . .

»

-

[ ] @

The Convention of International Civil Aviation of 1944
(the Chicago Coﬁvention), while it covers comprehensively
the principles of public international law with respect ﬁé
international air\?avigation, fails to cover the field of

international air transpoft in a comprehensive fashion. The
COnven@ioﬁ-covers technical "and administrative matters reléting
to air transport, but is neutral as to the commer;ial aspectsl
bf international air transport..l

The assertion of “the principle of sovereignty expressed
in' Article 1 of the Convention, is théténtithesis of freedom
of the air, and the Convention is, therefore, hampering ﬁhé
development of commercial international a%? transport. Article

1 also legitimizes the right of the states to protect their

own airlines internationally as well as domestically. At the

L‘Chicago Conference in 1944, the states were, with few exceptions,

12 »
not ready to surrender this aspect of their sovereignty.
The right of the contracting states to regulate interna-

tional scheduled air services is also positively stated in

Article 6 which reads as follows:>2 .

-

«No scheduled international air service may be,
operated over or into the territory of a con-
tracting state,” except with the special permis-—
sion or other authorization of that state, and
in accordance with the terms of such permission
or authorization.» |

1

»
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v As we can see:and will discuss further in this thesis,

. states are most reluctant to let any other state or inter-

national organization govern commercial aviation activit;es

in their respective territories. The effect of this has been

bthat except for the limited exceptions made in Article 5 for

non-scheduled services and the even more limited, but not true
exceptions of the International Air Service Transit Agreement,
the grant of commercial rights for international air transport

has been performed by means of bilateral treaties, or in the

T

‘case of non-scheduled commercial rights, generally by unilat-

1

eral authorization.
While Article 5 of the Convention confers greater freedom
for commercial aviation in the matter of nor-scheduled traffic,3

the §cop€ of the article has been limited by a narrow interpre-

tation. Underdthis article, all contracting parties grant

airlines from other contracting states commercial rights ﬁor
non;schedqled air services without prior permission. However,
the rights granted are a chimera because they are subject to
the grantof state's right to impgse regqulations, conditions or
limitations thatoit°c0nsiders desirable.

The practical implication is that all non-scheduled traffic

‘'rights are now governed by unilateral rules,4 except in these

few cases where bil?teral agreements have been negotiated.

The rights of states to control international air services
in#ide their—t;rritory is also reinforced by Art. 68 of the
Convention, thch gives states the right to designate the route

to be -followed and the airports to be used within its territory.

»
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On the same day the Chicago Convention was opened for
g ‘
adhererfe®, two other conventions were established to deal
with the commercial problems of civil aviation: . «The Inter-—

national Air Sefvices Transit Agreement» or the so-called

«Two Freedoms Agreement», and the «International Air Transport

Agreement» or the «Five Freedoms Agreement». There are two

types of overflight over a territory: operational and commercial.

The operational flights are governed bykthe «Two Freedom

Agreement» where the contracting states grant each other:

1) The privilege to fly across its territory
without landing; and

+2) the privilege, to- land for non-trafflc
purposes. . .

As of January 1981, this agreement had been ratified by |
93 states. This implies that it is not difficult to give away
non-commercial rights since they do not affect the grantor
stafe's own traffic to any great extent.

The «Transit Agreement» does not require prior permission

to enter the airspace of another state's territory. However, ~

according to Shawcross and Beaumont's interpretation of ICAO
Council's Advisory Opinion in 1951,6 an airline or’'aircraft

must ask for,prior_permission though, which the'contracting

3

state can not refuse without good reason.

The next three freedoms which are included only in the

«Five Freedoms Agreement» are as follows:

- Freedom 3 - thesprivflege to put down passengers,
mail and cargo takenh on in the terri-
tory of the state whose'nationality

. the aircraft possesses.

\




- Freedom 4 -

- Freedom 5 -

kS

T - . R

the privilege to take on passen-
gers, mail and cargo destined for
the territory of the state whose
nationality the aircraft possesses;

the privilege to take on passengers,
mail and cargo destined for the
territory of any other contracting
s‘tate and the privilege to put down
passengers, mail and cargo coming

from any such territory. ‘
A
.

The sixth,.seventh and eighth freedoms are not referred to .

in the «Five Freedoms Agreement». ' Freedom %ix and seven can

be regarded as special types of fifth freedom traffic,7 while.

the eighth freéedom is cabotage and is regarded as domestic

traffic. (See Art. 7 of the Chicago Convention) There exist

distinctions which are worth pointing out. Cheng defines these

three freedoms accordingly:

)
- - Freedom 6

- Freedom 7

hY

- Freedom 8

The sixth freedom is the right to

fly into the territory of the grantor
state and there discharge or take

on, traffic ostensibly coming from,

or destined for, the flag-state .of

the carrier, which the carrier either
has brought to, the flag-state from a
third state on a different service or

is carrying from the flag-state to

a third state on a different service.
fhe seventh freedom is the right for

a carrier operating entirely outside

the territory of the flag-states, to
fly into the territory of the grantor
state and there discharge, or take on,
traffic coming from, or' destined for,

a third state or states.

The eighth freedom is cabotage and it is
the right for a carrier to carry traffic
from one point in the territory of a
state to another point in the same state.
Every state has the right to withhold cabo-
tage rights according to Art. 7 of the
Chicago Convention. ¢

o e
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The limitation of the rights that are part 6f the concept
of sovereiénty recognized in Art. 1 of the Chicago Convention
were far to extensive in the dransport Agfeementy:for states
to accept it. As of January 1981 only twelve states had
ratif&ed the «Transport Agreement® not including the U.S.A.,

and, thus, the agreement is a dead letter.

Consequently, all international scheduled traffic was

" ‘left to be regulated by bilateral agreements. The adherence to

the Transport Agreement would expose eaéh country's aifline to

market forces and it would also limit their sovereign rights

to control what is happening inside their borders.>
In these circumstances, only the strongest will win,

which might imply that a cbunt;y's whole air traffic would be.

cérried £y foreign carriers. Serious problems can then rise

in times of war or other crisis. A state that has total or’

partial control over another state's air traffic, can neglect

the latter sta£é's national interests,which also might have the

control over its economic activities limited.-

In 1947,-there was an attempt in Geneva to create a multi-

lateral convention on scheduled traffic, but the attempt failed

AR
N

&
due to difficulties in reaching an agreement over the fifth .

freedom concept. ’

1.1 Scheduled and Non-Scheduled Traffic

The distinction between scheduled and non-scheduled traf- -

fic has during the last decade to some extent become blurred.

ol
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Charter traffic - which i¢ classified as non-scheduled

traffic -~ has been subject to numerous restrictions, because

4 .

it could/@e carried at lower prices than scheduled traffic.
Governments felt that they had to protect carriers of scheduled

traffic. Examples of the types of restrictions placed on char-

-

ter operations are:

1) Affinity Group Charter - the airline could only,
- carry persons who had been members, for a period
of six months or more, of an association not
formed for purposes of travel; and

2) 1Inclusive Tour Charter (ITC) - These could only
be sold if it was understood that the price of
the ticket 1ncluded hotel and associated facilities.

]

Later, more liberal forms of charters were permitted. The

[

first of these was the Advanced Booking Charter ~ ABC -~ where

the passangers had to buy the ticket in advance through a

travel agency and usually had to travel to and from the destina- ‘

tion with the same group of persons.

The liberalization of charter has now reached a point
where the only difference between some types of charter and
scheduled traffic is that a charter ticket has to be bought
through a travel agency. The carrier itself can not sell
charter tickets. As a result of the liberalization' of this
cheap way of travelling, charter ttiffic increesed.

Airlines with scheduled traffic have taken counter measures

*-i . . -
though, especially over the North Atlantic, by introducing low

fares such as the Advanced Purchase Excursion Fare (APEX) and

stand-by fares. The scheduled airlines carrying traffic over

it

Hsen b
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the North Atlantic are .now 6ffering mahy different kinds of
cheap fares,kso he passengers are now flying with them

rather then by charter éervices, since they provide better
éervice, e.g. in form of higher frequencies at competitive

’pfices.

1.2 Bilateral Agreements
| )
4 Since no multilateral agreement on scheduled traffic has ~

been achieved, this traffic is governed by bilateral air
“transport agreements.

' The main reasons for bilateral agreements to govern inter--
=na£ional aviation are: the recognition of thevsoveféiénty of
states and the consideration of tﬁié service as a phenomenon
having important economic implications and being a mercantile

. activity.lO A bilateral agreement also prbvides stability
because the government anq airline know that they are allowed
to exercise traffic iﬂto the other country until the agreement-
is denounced. A pilateral agreement is usually terminated by
one ‘year's notice with the consequence that the airline has
security for its investments in aircraft and ticket offices for

' a'period’in excess 0of a year. Since there are only two partners
involved in a bilateral agreement, small ad hoc adjustments
can easily,be made. 1Its flexible nature is thus another advan-
fage of ‘a bilateral agreement.

ﬁilatefal agreements have proven to be useful in develop-

"ing international scheduled air transport. Many of them belong
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to families inspired by standard agreements such‘éx\vzj

Bermuda I.ll o,

There are three main groups of bilaterals: the Bermuda
I group, the restrictive predeterminatibn group and the liber-
al group of bilateral agreements, most of which have been

concluded by the U.S. .

P -

\ "
N

.

The Bermuda I agreement,; signed in Bermuda in 1946,
between the U.S.A. and the U.K., was a compromise between the
two governments, where the U.S. wanted freedom for the airlines,

\
while #he U.K. wanted restrictions. The U.S. had to give up

_their free pricing system which was left to an international

body - IATA - and the U.K. compromised on its capacity pre- .
determination principle.

The capacity offered by the carriers could not be pre-%
determigﬁ@ by the governments but only controlled by an ex
post facto review if there was an unduly large difference in
the capacity provided.

It is disputed whether Bermuda I is a restrictive o£ fib-
eral agreement. It depends on how it 1is interpreted; _There |

are possibilities to interpret very strictly and practically

have.an agreement with predetermination of capacity. ¥

*

-

The true predetermination agreements split the capacity*’ ‘-;g
offered usually on a 50/50 basis with reference to frequencies
and amount of seats offered. The estimation of the capacity

to be provided is generally calculated on a 60% to 75% load

factor.12



At'the end of the seventies, the U.S. sigffed td nego-
tiate very liberal agreements. The innovation of these
agreements is the way in whiéh t;}iffs are determined. A ;
double disapproval or country-of-origin clause is used which
in practice gives each airline freedom to decide whaé price
they want to charge, as long as both governments do not dis=-
approve of the fare. It is difficult to negotiate a bilateral
'agreemént, since both parties want as much traffic as possible

‘ . R 13
for their own airline, for reasons such as:

1) the desire to earn as much money as possible;

- 2) national prestige. Airlines provide good
publicity for national industry, «Trade follows
flag»;

3) military and political interests and considera-

tions; and
4) airlines provide a lot of job opportunities. in
a country and airlines are among many govern-

ments regarded as a public utility, so there
is also a social aspect.

»n

, Most of the difficulties arise in the negotiatiéns of the
¢commercial rights, namely the last three'freedoms‘especially
the fifth. .
‘ Freedom three and four are the primary objective of the
negotiations and freedom five is the secondary objective. Third
and fourth fregdom traffic shall constitute the major traffic
flow between the contracting states.

The purpose of the services operated under any agreement was

primarily to serve third and fourth freedom traffic flows, ané

capécity carried was to be related primarily .to these flows,

"
¥
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but capacity could be justified for fifth freedom traffic
flows if there was an economic justification and the third
and fourth freedom traffic flows of the other party (fifth
freedom traffic of the first party)‘were not unduly affected.

The reason for these concepts of primary and secondary
Oobjectives is tha£ each party has much better control over
third and fourth freedom traffic, since this traffic originates
in the contracting states. In third and fourth freedom nego-
tiations they do not have to take into consideration what
third countries do.}4 Hence, an increasing proportion of inter-
national traffic is being carried as third and Zourth freedom
traffic by the carriers of the countries to which that traffic—
19 third and fourth freedom traffic.

Restrictive agreements deal preferably with third‘and_
fourth freedom traffic, which the Latin Americans and East
European countries are known to favour.lS

In negotiating a bilateral agreement, the states concerned

have two objectives to think of:l6

- the promotion of international air traffic i
for the benefit of the public; and )

- the protection of their own national
carriers.

No&, states can be divided into two categories: those that
are stronger in term of traffic resources and equipment and
those that are not strong.17 For the stronger airlines it is
easy to take a liberal positignkand promote international

traffic, because they are strong enough to compete in a free

.
B
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market which is supposed to be to the benefit of the public.

All states want an airline, but not all of them can
establish one in a ;gﬁpetitive situation, so the weaker states
must take protective measures insisting on equal sharing of
traffic.18 The airlines of the weaker countries do not always
possess the capacity and the possibility to serve the whole
public. " And since it is sometimes difficﬁlt for a nation to
accept second po;;tion in the competition,19 it will not give
away more traffic and capacity to aéother nation £han it can
provide itself. Splitting traffic like this on a 50/50 basis
wit? equal shares for the two carriers is to deprive the passen-
geré of a free choice.

Within limits, a state must thus accept being in an infer—
tor position in a bilateral agreement, which, as a matter of
fact, is current transport practice.20 Since Bermuda I was
concluded in which generally fifth freedom traffic rights were
granted on a generous. state, there seems to be more and more
restrictions imposedAon the right to carry fifth freedom traffic.
Hence an increasing proportion of international. traffic is
being carried as third and fourth freedom traffic. The countries

that started this trend in the sixties were the socialist

. , 21
countries and some Arab countries.

This trend is also confirmed by the previous director of
SAS, Carl Nilsson who states that the freedom of the air is not

expanding. On the contrary, for example, the SAS f£ifth freedom

s




traf%ic has in ten years Qeclined from 22% to 10% of its
total traffic.2? , )
These practices are indulgéd in foremost by countries
tﬁat,‘rightly or wrongly, have little confidence‘in the cem;
petitive position of their airlines.%3 ‘But obviously, if

these countries continue with their restrictive attitude, the

other countries are bond to follow sooner or later whether they

wish #o or not.

'
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CHAPTER 2: ROUTES

B ~a o

2.1 - Origin and Destination

In negotiations for fifth freedom traffic rights, the
when determining or revigwing the capacity of the carriers.
For the states to decide what cabacity may be provided by ‘ 3
each of the airlines, they must have information about the
traffic v&iume on the routes in question, i.e. data concerning ]
the flow of traffic from its true origin to its true destiqa- l
tion.l Thus, the larger traffic voiume, the larger is the
capacity that the states will grant each other. )

At first glance it appears to bé‘an easy task to decide
the two places and this is so if the traffic is .carried between

2

two points and all trips started at one point and ter¢inate
at the other. / 7

However, generally it is not possible to define a market
by the traffic generated at a single,point, since a trip often
consists of a series of successive stages. Traffic én a route
can have its origin and destination anywhéré in the world.
Most international routes should, therefore, be considered as
an integrated part of a worldwide route pattern of ail airline
air services.2 The concept of ahpassenger trip must, theréfore,
be defined. This has been done by a panel in ICAO for the
pd;pose of collection of statistics.3

The panel had to consider different concepts of origin

and destination when, trying to solve the problem in defining




the two concepts. Among those considered were: .

i

-~  «effective»r origin’ and dSstination, which
© . would take into account ground transport at
the beginning and end of an air trip;

— «purpose» origin and destination, which
would reflect the main intent of the passen-
- ger; '
«stop-over» origin and-destination, which
would distinguish those points which a passen-— .
ger has an intention to visit, as distinct
. from merely changing aircraft;
~ «line» origin and destination . and <«routes»
. origin and destination, which would refer to
. points of embarkation and disembarkation on
services or on routes specified in a bilateral
agreement .

- There was -no practical possibility of using any of the
above concepts, so the panel decided to define the passenger

. trip in terms of the information given on the ticket.

Relevant concepts for determining origin and destination

according to ICAQ panel are as follows:

1) ground transport before or after the trip, is
excluded; . '

2) more than one ticket can be issued and in that
case they are treated as one ticket;

3) information on one ticket coupon concerning
other stages on the trip may not be used for
statistics on other stages on the route since
the passenger can change his itinerary en route;

4) a directional trip in one statistical period may
apply in part to a different statistical period;

5) no splitting of a dual directional trip into two
separate directional trips due to some loss of
information.

L4
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On the basis of the consequences mentioned above the
panel established the following definitions of origin and

-

destination.4

TOD - Ticket origin and Destination

The first and last points on a whole passenger
ticket.

DOD - Directional Origin and Destination

The first and last points on a one-way ticket and
the first and last points on each of the two direc-
tional parts of a <«round-—-trip».

< %
SOD - On System Origin and Destination
)
The points at which the passenger enters and leaves
the system on a trip.

COD - Coupon Origin and Destination

The points of embarkation and disembarkation covered
by one flight coupon.

Routing
A listing of sequence of cities of two or more COD's
appearing in a single ticket and alsc in conjunction .
with TOD, DOD, SOD where two or more coupons are
involved.
Wassenbergh arques that the ticket should not be the criterion
for determing the origin and destination of traffic. The
ticket is both a ticket and a voucher and as a voucher it makes

the determination of the origin and destination of the passenger

imp;ossible.5

- N—\\";\
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{ A 2.2 Different Concepts in Route Negotiations

~In all types of trade hegotiations, ?he parties try' to
achieve an equitable exchange of vélues and benefits. A
nation will be reluctant to suffer any disadvantage from the
outcome of an agreement. Thus, in overall trade negotiations,
dissimila£ products may be subject to the trade; e.g. the grant
6f a right of free entry of wheat from X country in exchange
for X coﬁnéry granting the right of free entry for steel.

The same can be true in the negotiations for air transport
routes, there can beja trade of air transport rights in
exchange for political or oﬁher non-commercial benefits or
éommercial benefits of another nature.

' : A moré“commdn'approach in bilaterél alr transport nego-
tiations is the use of visual reciprocity where both parties

have the right to carry the same amount of traffic on each

route, the so—calledl«double—tracking». Another way of bargain-\
ing is to use the~«most favoured nation clause» i.e. where A
state A gets the same benefits as state B has given state C

in aﬁother bilateral agreement.

Loy expressed the then official U.S. view that ‘there is -

a fair deal in the route exchange when both parties gained -4
an eqﬁitable exchange of economic benefits.6

Wassenbergh's yiew7 is that the economic benefiﬁs derived
from a route is not solely dependent on what kind of route the

airline has. Other factors such as effective management affect

-
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the economic result of thé airline. A fair routeyexchange
exists where there is equal accéss in practice to‘a market.
Reciprocity is the principle thét governs the present
sysfem ;f bilateralism,8 meaning in the view of some states,
in short, the same dmount of frequencies for both airlines’
on all routes betwgen'the two contracting states. However,
since both parties are supposed to have about the same amount

of tfaffic on a route, the state with the weakest airline will

" not give more frequencies to the other state, than its own

airline manages to operate. The weakest airline will, thereby,

set the limit for both airlines, which will not provide the

public with the most extensive service possible.9

Where the two carriers are of different strengths, there .-

can be a system of compensation instead. The stronger carrier

compensates the weaker for eventual losses on the route.lO

This <«royalty» system is used by some countries under various

11 mhe similarities with

AN

diéguises and in rare cases openly.
pool-agreements are striking and the problem is normally solved
through a pool-agreement between the airlines and a 50/50

sharing of revenues.l2 The solution is only possible with a

predetermination of ‘capacity or an ex post facto review.

- .
»

. 2.3 Exchange of Routes

The two elements that determine the actual formation of
the routes and thus the geographical scope of the agreements,

are the pattern of the air services and the route structure.
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Together with the'routes speéified there must also
be operating rights granted.

For political and economic reasons, both parties' attempt
té exercise control over the whole, or part of the route,
even outside their own territory. The extent énd details of
the route exchange are determined by the consideration mentioned
in part 2.2.

The attempts of the parfies to control as much as possible
of the routes is exemplified by a rigid route pattern. Usually

all points at which traffic rights- may be exercised are indi-

" cated in the agreement, including intermediate points in third

countries. The points may only be altered by agreement between

the contracting parties.13 “
This system can severely limit the flexibility of the air-

lines, since they can not change their services whenever the

economic circumstances so require. To ;void this, a sufficient

number of intermediate points should be allowed for, so the

airlines are able to change the routes when traffic so démands._14
It has been argued that a carrier can decide to fly on

a route and to points not mentioned in the agreement.

Wassenbergh submits that the other party should not be able

to prevent'the carrier from trying to improve his service by

fljﬁng to éoints not mentioned in the agreement, the so-called

«biind sector». It is difficult to interpret existing bilat-

erals as excluding blind sect§rs according to Wassenbergh.‘

They are permitted as a matter-of course.15 ;

W g,
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%he contrast to a rigid route pattern is an entirely
free route structure with the complete freedom to chose
lrouteé between thg contracting states. Such types of agree-
ments are very rare. )
Other more restricted, but common and useful type of
systems are the flexible and semi-flexible route structures.
An agreement with a flexible route structure usually mentions X

-

a continent, a country or a group of countries where traffic
right; can be granted. The route in question usually should
«constitute a reasonable direct line out from and back to the
hoﬁeland of the gﬁafe whose nationality the aircraft posses»

as it is expressed in the International Air Transport Agreement.

Iﬁ an agreement with a semi-flexible route structure,

there is a number of predeterminated points which the operator
‘may éhose between. Bermuda I introduced this formula, and it

is expressed with the sentence <«any one or mcre of the follow-

ing». The carrier must give notice to the other state about

any change.l6

Airlines are only interested in flying between points
that generate a lot of traffic, i.e. the big cities. . This
makes it important for the airlines to be granted tréffic
rights to such cities. |

There has been a longstanding dispute between Europe and
the U.S. over the sixth freedom issue.

Since there are so many independent states in Europe,

it is easy- for the European carriers to exercise sixth freedom

\'l




.25

-
a
+

traffic rights to and f;om the U.S. For examplé, Air France
S;ings“traffic from FRG to France and from Frépce to the U.S., |
which takes traffic away from the FRG énd the U.S. market. /.
Tﬁe U.S. might then retaliate by not granting the right to
' Air France to fly to New York but, e.g. to Washington instead,
which would not have the same value to Air France. From the
Buropean carriers point of view, the U.S. carrieré have access
to a larger mafket, namely the whole U.S. and thus, the EBuro-
pean carriers want to equate Europe'witﬁ'the U.S. Otherwise,
U.S. carrilers can carry third and fourth freedom traffic from
a point in'the U.S. to all of the European countries, while
the European carries would only have access to a limited number
of points in the U.S. from their home country. The U.S. can
‘create a large hub on the east coast and then let Americ§n
carriers take the passengers to their final destination in the
u.s.

This «port-of—-entry» philosophy was not accépted by Europe.
If U.S. carriers had access to the whole European ﬁarket,
“European airlines wanted the péssibility to operate to the whole
U.S. market.

The solution is, as usual, somewhere in between. The U.S.
must grant, as they do, rights to foreign carriers to fly to some
of the bigger cities in the U.S.l7 -

As for the sixth freedom issue, a widespread solution

might be that the passengers must make a stop-over at least 12

hours, for to be considered third and fourth freedom traffic

and not sixth freedom traffic. -

N alad
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2.4 Pattern of Air Services ;

The aim of each signatory is to obtain the right to

. partic1pate in scheduled traffic and achieve the greatest

pgssible advantage in the' network of international routes.

For to achieve this aim there must be room for fifth freedom

_traffic.

If tgaffic on a route is only carried between two points,

&

-the service is called a terminating service. Technical and

other non-traffic stops are irrelevant. The traffic streams
are then only third and fourth freedom traffic, although there
may also be sixth freedom traffic rights invqlved. To give
room for fifth freedom traffic, the parties have to agreeé on

a terminating service w{th intermediate points located in
other states.

When beyond rights are grented on a through service there

1s also created a fifth freedom traffic stream, namely traffic
carrﬁed from the territory of the other paréx\by the airline
of the first party to points beyond \ \\

At first, the U.S5. regarded 1tself as a termihatlng p01nt
and did not. grant any beyond rights for foreign carriers. With
the introduction of long-haul jets, foreign operators were
granted rights beyond the U.S.18

If both states are parties to the International Transit

Agreement, the carrier should not be restricted in extending

its route to a point beyond, so long as no traffic rights are
v )
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exercised.-and so long as there is no prohibition in the

bilateral19 agreement. If the same through service is
[ ]

) A
operated by the carrier from the granting state it is called

a preternational service or sixth freedom traffic. This

is generally considered as a special benefit but it should be

seen as a result of geographic characteristics and technical

and economical needs of air transport according to Escalada.20

A very rare kind of traffic stream is the extra national
service, or the seventh freedom, where the airline operates

totally outside its home state without even using it as an

intermediate point.21

To sum up the different kinds of traffic streams corres-

ponding to the pattern of bilaterally agreed routes, Cheng

classifies five main groups of traffic streams:22 ’ '

l) Total Route Traffic: includes all the traffic
and is the sum of all the different traffic ,
streams listed below; , ’

2) Inter Parts Traffic: 1is a stream only bet-
ween the two contracting parties in termina-
ting services, i.e. third and fourth freedom
traffic; ;

3) National Traffic: consists of all traffic
between the two contracting states, not only
third and fourth freedom traffic. It can
be subdivided into:

a) inter partes traffic as specified above;
b) anterior national third country traffic,
which is traffic between the flag state
and anterior points in a third state, i.e.
isixth freedom traffic;
I,‘ <
T
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c) intermediate point national third country
traffic: traffic from flag state via
intermediate points in third state, i.e.
fifth freedom traffic;

d) beyond point national third. country traffic:
traffic beyond the grantor state, i.e.
fifth freedom traffic;

National traffic is the principle of a state's
«own» traffic being essentially third freedom
traffic, but extended to fourth, fifth and
sixth freedom traffic due to the structure of
the international route network and the fact
that traffic rights are exchanged between
states of unequal traffic volume and geogra-
phical position. The principle benefits
cduntries that generate a large volume of
traffic. But it is contrary to Bermuda I
principles and can not be regarded as a
principle of international law. It is also
difficult to apply in practice to internation-
al air services while it offers possibilities
to the public of going everywhere in the world
at many different kind of tariffs.23

Grantors Traffic: The grantors traffic con-

sists of all traffic goint to, from and through
the grantor state. Thus, there are so many
types of grantors traffic as there are freedoms
of the,air, including cabotage;

Third Country Traffic: will'be offered whenever

a route pattern includes anterior, intermediate
or beyond points in third states. Third country

traffic can be subdivided into three categories: .

a) national third country traffic which is
traffic between the flag state and third
states that are anterior, intermediate or
beyond points;

b) extra partes third country traffic is traffic

between any of the third countries on an
agreed route. This traffic does neither -ori-
ginate nor is destined for either of the
contracting states;
¢c) fifth freedom third country traffic consists
of all traffic between the other contracting
" state and third countries on an agreed route.

This is the core of the bilaterals and contains

three types of traffic: (i) anterior point;
(ii) intermediate point; (iii) beyond point
fifth freedom traffic.

o
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HAPTER 3: TARIFFS . -

A public g"util ty is, in the interest of the public,—
often regulated by g vernmental authorities. A well function-
ing transport system \s vital for the,development of the
soqiety. Without air ¥{ransport, the economic and social
activities would suffer\great harm, and that is why air trans-
port is regarded as a quasi public utility.l Why then is air
complete public utility?

A public utility is uNder the obligation to provide
reasonable adequate and stab services to all who apply. It
falls within 'the class of indufjtries whose services form a
«common necessity» for the publi}{. The services likeﬂgas,

water, eléctricity are usually proyided totally by the govern-

the public's interest in a

and assured uniformity and equali;y in

The general economic argument in favour of cont

airline fares and rates is on one hand to'protect the p

against abuse from th;%airlines dueﬁto thierqprotectéd posi
under a system of controlled entrxy, and.on the other hand, to
‘ensufe the long-term economic stability of the airline inddgtry

9

by preventing cut-throat price wars.2 Intetnational tariffs
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‘,(“' are controlled through bilaterals between. states. The

©

s . ‘ expression <«tariff» does not only mean price of the ticketf
3:\; also includes all conditions and provisions that affect

passenger fares, routing guides, rating and ch;rges.B

{

: _ There are international attempts to unify the establish- ’ o |
ments of tariffs. . e

e | . In 1967 ICAO worked out the «International Agreement on

the Procedure for the Establishment of Tariffs for Scheduled .

- Alr Services».4 It applies when there is no bilateral between

v

two states or if the bilateral does not contain a tariff

/clause, see art. l.a.i,ii. ' ) P

Tﬁe definition of «tariff» is expressed in art. 2.1:

( ) «the prices to be paid for the carriage of passengers .

- ) baggage and freight and the conditions under which
those prices apply, including pricing and conditions /
for agency and other auxiliary services, but exclu- i
ding renumeration or conditions for the carriage ;
of mail.» e

The agreement is a codification of existing articles uged in
most of the present bilaterals.
Another result of ICAO activities is the adoption by . @

.the ICAO Council of a «Stanaard Bilateral Tariff Clause». The

Clause is used to guide member states when concluding bilaterals.
The Clause resembles the Tariff Agreement, e.g. the definition A

of «tariff» is practically the same. There are important
|

- ) differences. ‘

First, the Clause is drafted in a way to include non-
(¥ scheduled traffic and second, there is no explicit reference

to IATA, but rather an implicit one. ¢ o

r
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The ECAC's achievement in the tariff area is the
°est;blishment of «The International Agreement on the Proce=~
. . i
dure for the Establishment of Tariffs for Scheduled Air :
Services» l967, and also a Memorandum of Understanding 1982,
between sope ECAC states and the U.S5.A. about tariffs over
the North Atlantic. I will refer to theée two agreéments .
in Chapter 5. ' ; -,
- + a [
3.1 Governing Princhleé in Tariff Negotiations ,
- Cheng enumerates four factors of governing principles in
/Ehe bilateral tariff negotiations:6 \ )
1) Economic operation; ' . o \\ |
* 2) Reasonable profit; o "\ -
3) Characteristics of service; : ‘\
4) Tariffs éharged by any other operator on . \\
the same route. ’ \
Bermuda I was first to establish that tari%fs shall be \§
) ) ’ AN

connected with the cost of operation, reasonable profit and
with the tariffs éf other airlines on the same routes. Iﬂ other
words, the prices must not be too high to turn away passengers.,
The result would be that the airlines go bankrupt or have to
rely on goverﬁmental subsidies, which ultimately means that

the taxpayers have to pay. Fufthermore, even if air{Eranspor;

can be regarded as a guasi public utility, it is only a small

o

¢
3
-
N »
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proportion of the taxpayers who use aviation.



LD

34

inwd
\

]
]

—

Thelprices can not be too low, siﬁce the airlineé ﬁust
show a reasonable profit for two reasons; the airline mﬁst
be able to invest'for the future and also continue to attract -
private investors to those airlines that are/private or partly
private owned.7

The rates must be the cheapest consistent with sound
economic pr_;’.nciples.8

To decide the actual level of the prices is a very

difficult problem and there exist many different opinions. I

will deal with this gquestion later in this chapter.

Bilaterals provide a procedure for the establishment of

the tariffs which, in general, can be divided into three phases:9

l) agreement between the airlines;

2) consultation between other airlines on the
same route in seeking the agreement;

3) approval by the contracting states.

fhe agreements contain, with some exceptions, provisiqné»'
that the rate fixing between the airlines shall be exercised
in accordance with thie IATA rate fixing machinery - the so- |
called <«Bermuda rate clause».lo The references to IATA cah
be expressly mentioned, iﬁpliedly mgntioned or not mentioned

at all. In the cases where IATA is mentioned expressly, the
A ll »

use of its machinery is, nevertheless, not mandatory for

several .reasons.
First, the contracting states may not be members of ICAO

and hence the airline can not be a member of IATAf This is a
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highly unlikely reason though, since practically all states
in the warld are members of ICAO.
' Second, an airline of a contraﬁting staée may not.wisﬁ
to be a member of IATA.
Third, IA?A may ﬁot have reached a tariff agreement.
Fourth, IATA's machinery may not for some other reason
be available.12

When TATA is impliedly mentioned, it is referred to

with wordings like <«an association of air carriers» or <an

‘international air transport association» when both carriers are

members of IATA. When onlylone carrier is member of IATA,
word;géé%aike «such tariffs shall not differ from those valid
and internationally enforced on‘the same route; or «ﬁariffs
shall be fixed by the usual procedures aéopted by airlines» are
used. Other examples of phrases are: «in accordance with usual
practice in the intern;tional air services»l3 or reference to
the «usual procedures adopted».14 |

. Nevertheless, there is no doubt that there is a reference
to the IATA rate éixing machinery in all cases.

IParties to an agreement that does not réfer to IATA at
all, uéually fix rates in acéordance with the IATA resolutions
anyway. | & ‘

L

3.2 The Government Role in Tariff Agreements

K ghEmET - o B S e LAY At ﬂ’(?ﬁ%’}‘kﬂm

- All tariff agreements are subjéct to goverpmental approval. -

The procedures preceding approval can take different forms.

°
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"If the airlines do not agree, the matter is taken up.for
negqtia;}ons between the governments involved or the aero-
nautical authorities. B

In the negotiations there are three different ways of

establishing a new tariff. The agreement can contain a:

1) double disapproval clause as inthe U.S.-
Belgiuml5 Air Transport Agreement - ATA;.

2) double approval clause as in the Bermuda
IT ATA;

3) countfy—bf—origin approval clause as in
the U.S.-New Zealandlé ATA.
In recent years, steps have been taken to mové away from
multilateral - i.e. IATA resolutions on tariffs. '-

’ Bermuda II was the starting point with an innovative indi-
vidual tariff proposal17 and a double approval clause. The
tariff is here subject to airline approval and if not agreement
can be feaghed between them there must be an approval from both
the governments concerned. If one of them disapproves of the
new tariff proposed, thé 0ld tariff applies. Egch state has
thﬁs a veto. —

A much more liberal clause is the double disapproval clause
where both parties must disapprove a new tariff, for it not
to be applied.

Furthermore, the liberal U.S.-Belgium ATA does not con=-
tain any arbitration clause, so the only thing the disappfoving
state can do if denied to confer about its will, is to terminate

the whole agreement.

/
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The clause gives the opportunity for an airline to take
a dominant position on a route and be a price leader. This
type of agreement will undoubtly only be signed between
states with equally strong airlines. A dominant position on
a route by one airline could have negative consequences for
the consumers, since the price leading airline can charge too
high prices due to its dominant position. Prices can also
“be artificially low due to subsidies from the government. In
short, the double disapproval clause gives the airlines the
opportunity to set the prices they want and thereby have
price wars..

Whether an unrestricted price war is good for consumers
in the long run is disputed. I will refer to this problem
later, so I will only mention that most authors - at least .
the European -~ doubt that tariffs established entirely accord—/
iné’to mérket forces are good in the long run for the consumers.

Another bilateral agreement with a liberal tariff clause
is the U.S.-Netherlands ATA. It introduces a concept of «rules
of oriéin pricing». This «country-of—origin» clause removes
the requirement for abproval of tariffs from the state of des-—
tination.‘18 It is a little more resEEictive‘than the double
disébproval clause though;, since the tariff must be approved
by,a specific state, the country of origin, while under an
agreement with a double disapproval clause, any one of the
two states can approve the new tariff.

The concept was extended even further in the U.S.—-Israel19

ATA where the tariff clause rembﬁes\tbe requirement of approval

R YT S SR




‘from any of the two governments.

Government action is only provided in the event of
mutual disapproval.zo Ho@ever, the U.S. have lately - with'
their agreement with New Zealand - changed their policy to a’
more restrictive view and stopped the «perfect market approach».
The U.S.-New Zealand agreement is different from earlier
agreements with«country-of-origin» clauses,

This agreement establishes criteria for setting of :prices.
Prices are to be cost based. This is a reversion to the
Bermuda II agreement.

Under the country-of-origin policy each party establishes
the fare for outbound traffic. This includes both one way and
round trip journey originating fh a country,

The prices set by the ogtbound country c#n be matched by
the other party, and on fifth freedom routes, all the third
carriers are entitled to match the country of origin's fare,
provided they allow the contracting parties to match the fares
in their home market.

The fault with this provision is that there can be differ-
ences in frequency of traffic. If that'is so, an airline can
then have a higher price, but more traffic attracted by the
better service which results in the customers chosing that

airline. The prices can also be set in many different ways.Zl

1€
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3.3 Time Limits

Time limits are usually specified for filing of tariffs.
Usually the new tariff or any other change of fares'must be
filed with the authorities 30~-45 days before it can come into
force.

In country-of-origin'agreements~the tariff proposal has

to be filed for approval with the country~-of-origin. In the

‘cage af double disapproval it has to be filed with the avia-

tion authorities of each contracting party and if both parties

-are dissatisfied with the tariff they must negotiate. Likewise

in the case of double approval agreements the proposals nmust
be filed with Both parties. In the case of double disapproval

agreements if the parties“cannot agree, the disputed tariff

‘comes into force. In the case of double approval agreements,

usually if a party disapproves of the new tariff proposal, the

existing tariff will continue to apply.

3.4 Enforcement of Tariffs

1

'"ICAO made in 1980 a survey about the state p;actice in

enforcement of tariffs.22 The result of the survey indicated

that tariff enforcement has been actively pursued in a large

number of states. The enforcement has taken form of govern-

ment involvement in the airlines or extended authority for

.¢ivil aviation authorities. This enforcement and control

machinery is generally not referred to in the agreemehts.23
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The survey shows an apparent trend towards an ever increasing
governmental control over the international civil air

transport business. Violations of the tariffs héve declined
due to the fact that the bilateral agreements have lately given
the airlines possibility to introduce innovative tariffs which
have enabled them to respond better to market needs without
héving to violate approved tariffs.

As regards the tariff enforcement activity of IATA, some
éignificant developments have taken place in recent years. The
proliferation of IATA fares, the increased complexity of rules
aﬁd regulations associated with these fares, and the increased
incidence of open rates situations made it necessary for IATA
‘to review its approach on tariff enforcement amogg its member
airlines. TATA now emphasizes preventive actions rather than

punitive measures.24l .

3.5 The Actual Price Level .

The previous part explained the procedure for setting
the tariffs. A far more difficuit problem is to decide the
level of the tariffs, i.e. the price fhe passengers shall pay.

There is a wvast number of opinions about pricing and the
reasons for the pfesent poor state of the airline industry and
also opinions about how to solve this problem. I will gi;e a
brief survey of the core of the problem, since price policy is

a separate science.

u
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The goal of the airline industry is to provide as good
transport facilities as possible to as many people as possible.
Like Escalada, we must define the problem as economic
and the appropriate mechanism to deal with the matter is IATA.
Assuming aviation to be a gquasi public utility, Escalada

P
believes that states have the right and duty to intervene in

this problem.25
For consumers low prices are the best form of fares.
_However, cut throat price competition is not’ suitable. Reduc-
tion in fares is justified only if it will increase traffic
and the reduction will not jeopardize the operation of the
carrier.
It must be noted that a price reduction combined with a
reduced service is not a true price reduction.26 An example
~0f this is the Laker Skytrain service. Compared to consumer
prices in the last decades, fare levels have declined substan-
tially. However, éosts have also(iﬁcreased substantially, due
-to the oil crises.zﬁZ At present about 45% of the airline
expenditures is referrable to gascline. Hence, the operating,
profits are down. Tﬁese circumstances have to be taken into
account when prices are decided upon.
Since tariffs are set, with very few exceptions, through
IATA's rate fixing machinery and, therefore, are similar all
over the world, an airline has to attract customers by offering

a better service than other airlines. This benefits the public

for it gets better service, but the catch is that it is

[ T S,
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. 4
difficult for the airlines to differentiate between themselves

in the long run. Shbrt term advantages can be gained, as for
instanée was the case with the introduction of jet planes,
which were of a great advantage to the airlines that first
introduced them. ‘

Nevertheless, the only way for an airline to differ from
the others is to try to improve service through wasteful com-
petition; wasteful because a product differentiation of this
type costs a lot of money, and often the aggregate increase in
traffic, resulting from the product differentiation is less
than which would have resulted from the application of the same
amount of money to fare reductions.

For example, a 15% of all expenditures on product differ-
- entiation activities must result in additional traffic than
would result from a 15% reduction in fares. Furthermore, the
passenger market is an elastic one, and passenger traffic is
very sensitive to price changes, even if the traffic does not
respond to price changes under special circumstances such as
high income growth.28 The solution to wasteful competition would
be a standardization of service and a threat of return to price
competition.29

Starting with Bermuda II, states have taken unilaterally
actions concerning tariffs. This is especially true with the
U.S. As mentioned above, Bermuda II commenced with the adoption
of innovative individual tariff proposals which were the result

not of multilateral negotiations of fares and rates but were

agreed bilaterally.
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_where bilaterals cover all international air traffic.
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These actions are totallyuoutside the international
framework and there can perhaps be short-term advantages for
the specific country taking the action, but in“tﬁe long~-run,
international aviation will suffer from these activities.

The type of traffic that has been most affected by this
new concept is charter traffic. Charter traffic - or non-
sc%eduled traffic - is not included in bilaterals, but generally
left to unilateral requlation. It is even so in Europe des-

pite the 1956 Paris Convention on non-scheduled traffic30 which

is.dealt with in Chapter 5.
A new type of charter traffic that has emerged lately

(prorata programmed charter services), has made the concepts

- of scheduled and non-scheduled traffic vanish. The charter

traffic steadily increased over the North Atlantic until 1977, -

thereafter, the share declined but it may now be recovering.31

! Without a base for the tariff structure, bilaterals for
I
non-scheduled traffic have been increasingly difficult to

-]
achieve.32 Hammarskjold argues consequently for a system

33
First, the system is flexible in itself. The agreements allow
for small ad hoc adjustments.

Second, the IATA Traffic Conference system has the func-
tion of a linking element. It has provided a multilateral fare
mechanism to balance the needs and aspirations® of bilateral

partners.34
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CHAPTER 4: CAPACITY
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In creating an aviation industry, natioﬁs are éaught‘

between two poles:l _ .8 oo

1) promoting the economy by expanding the
‘network of air services for the benefit
of the public;  and

2) protect their flag carriers so that they
will get a fair opportunity to compete
for business. o

.It is difficult to achieve these two goals with the same Course

o -

of action. Practically all countries have emphasiied the
seeondonotion.2 X | ’

Many reasons have been advahced for‘a-state ﬁaVi#g its
own national operator, other than it is required:for the bene-:
fit of the travelling public,‘irrespective of whether it is
governmentally or privately owned. Without a well functioning
net of transport, a nation»pan not develop economically. |
Therefore, ' a communication system is important as a pu%%ic

utility.

However, air transport can not be regarded as a public

utility since it does not have a natural monopoly, but it is o= .

an industry of real public importance and that is why many .

governments have treated the industry as if it is a,true public
. ) .

utility.3 : .

A public utlllty - a quasi public utillty is a better

idescrlptlon of air transport - must function and exlst whether

it is profitable or not. This means that the government has to
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subsidize the system or control it or both if it is having losses.
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bue.fo these feasons, airlines are not always run on
a strict commercial basis. - There i's no problem when there
is only one airline operating on domespic routes. But when
the protected airline starts operating abroad, problems arise

"in implementing such a policy because in international air

transport a state does not hawe the caplete control that it has
in relation to domestic air téansgort.

f. - . ' "To foster and promote its objectives, it has, within the
framework of the treaties which it makes, to negotiate appro-‘
pri;te terms. The terms the state seeks to negotiate reflect

its conception of the role of air transport. Thus, one can

have diametrically opposed policies on capacity regulation.

—

3

v 4.1 Capacity Clauses in Bilateral Agreements

—

- States which take a rigid position must assure themselves .
of a sufficient share of traffic in the bilateral negotiations.
! This leads us to the important capacity clauses in bilateral
s ©." . agreements.
States are in different positions when negotiationg capacity

with regard to geographic position.4 Further, some states,
like the U.S. generate a lot more traffic than others. The
advantage of this for them is that they can demand a large
portibn of the traffic as the U.S. does over the North Atlantic

v and Japan over the Pa,.cific.5 Other states with the édvantagé

(' of a favourable geographic position like Belgium can use it

L]
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for connecting traffic from diffefent parts of the world,
i.e. sixth freedom traffic.

One yiew is that countries that generate a small amount
of traffic ought to be liberal in granting traffic riéhts

since they have nothing to give in return and thus nothing to

],ose.6

Whapever their position 1s, most of the states are for
different reasons in favour of'strict regulation of~capactty.
Only the U.s.'has, until recently, been in favour oflpon-
regulation of capacity but instead has desired free competitiqn
for the benefit of éhe public and the Q.S. while it had the
carriers best suited to benefit from free competition.

A compromise between thése two standpoints was made with -

1946, where the U.K. stood for the rigid position with strict

regulation of capacity fares and routes, while the U.S. wanted

-total freedom iﬁ all areas. In general, the U.X. had to abandon

their demand for predeterﬁination of capacity and the U.S. had

to agree to tariff -control by the governments and IATA.

o

4.2 Predetermination

The U.K.;s view in the Bermuda I negotiations was fhat a-
sort .of formula had to be worked out which would control
capacity and frequency of operation of any airline.7 The normal

formula would be a 50/50 split of the traffic between carriers
A :



"from the contracting parties. There must be room for a
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certain flexibility though, since a state caﬁtempnaribrbe
unable to take care of his share of the traffic. The other
carfier must in that case have the possibility to provide
this service to the public.8

The Latin American countries have supported this view
0f predetermination and strict control of traffic. It was

advanced by E.A. Ferreira in 1946 and was called the

«Ferreira doctrine».

T

The fundanental téought behind Fhis is that each country
«owns» the traffic that originated in or is destined to its
territory, whatever'the nationality|of,tﬁe passengers. The
contracting parfies are, therefore, entitled to share this
traffic’ on a 50/50 basis, regar&%ess which of the two states )
originates most of the traffic. The fact that a persoﬁ is .

travelling from one nation to another, gives equal importance

to both nations. It does not necessarily héﬁe to be a strict

requal split of capacity. There can be room for some competition

if the amount of traffic permits it.lO

The above _discussion ié applicable to third and fourth
freedom?traffic.

The Ferreira doct{ine gives hardly any.-recognition to
or enpitlement for fifth freedom traffic. This traffic will
only be allowed when third and fourth freedom traffic flaws
are insufficient to meet the traffic demand on the route in

question.

9
S
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Wassenbergh opposes the doctrine that each state «owns»
its traffic, and argues that a market is not a static pheno-
menon referable to a specific state and controlled by that
state.“The market is practically all the worlds traffic.ll
A person travelling from Asia via Europe and Brazil to the
U.S.A. is not sdlely a part of Brazil's market when he passes
through Rio de Janeiro, but a part of the market consisting

of the traffic between - in this case-Asia, Europe, South America

. -

and the U.S.A.

The Ferreira principle is basically mercantalist and

eliminates all pompetition\between airlines and thus provides

Y

“a st;ong incentive to them to abolish all competition and

establish a sort of commercial pooling agreément.12

In recent years there have been a decline in passenger
traffic, so there is an excess of capacity with wasteful use "
of resources. The aim of the Bermuda II ATA was to prevent this

waste by regulating capacity but also avoiding predetermination.l3_-

Y

4.3 Ex Post Facto Review

The U.S. had the complete opposite position in their
aviation policy. They wanted freedom for the airlines to
compete for the traffic. Predetermination is contrary to
libéral development of international aif transport and an ex
post facto review usually provides an adequate safeguard.14

Ex post facto review oﬁAéapacity was first introduced with
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Bermuda I ATA. Under agreements containing this‘princiéle
the airlines are given the possibility of free competition .
in the provision of capacity for third and fourth freedom

I

traffic with adjustments made afterwards if there is to big
a difference in the traffic carried by the airlines invol\(ed.15
An airline's operation must not affect unduly the services
of the other airline on the same route. This concept is
mentioned in provision ;o. 5 in the Final Ac£ of the Bermuda I
ATA. —
The ex post facto position implies that there must be a
close relafionship between the capacity provided aqd‘the }equire-
ments for transportation.16 The purpose of this p:ovision -

which in Bermuda I is stated in Clause 3 of the Final Act -

is to prevent a carrier from operating at unnecessarily low

=
load factors to the detriment of the other airline$ serving
the route.l7 The meaning of this concept is that the operator

shall provide about the. same amount of capacity as there is
travelling public. It is not possible for aﬁ operator to always
have a load factor of 100%. Henwould then have to turn away
prospective passengers.18 ' A

Ths U.S. did not wish to gear capacity too closely to
immediat; demands, since it would not give any room for competi-
tion, better service and traffic development.19 A loaa factor
of about 65-70% would, therefore, be appropriate.

A problem with the ex post facto review concept is that

it is only suitable for countries with equally strong airlines.

»
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A weak airline can nottget as much traffic as a strong air-
line by competing with it so the weaker airline has to ensure
fof itself a sufficient amount of traffic in another wéy.

In the review of the traffic carried by the two airlines,
the airline with the lowest amount of traffic carried, can’
insist that the other airline reduce its share of the traffic
in the future. Hence, the weaker airline will set the amount
of traffic at a level where it is able itself to handle the

 traffic volume. The stronger airline has to lower its capacity

i

with the result that the total capacity offered on the route
f .
is lower than the demand. The weaker airline must, therefore,

accept its inferior place in the competition in order to give

the travelling public what they need.20

4.4 Definition of Capacity

A very small number of bilaterals concluded contain a
definition of capacity. It seems, therefore, not necessary to
define it, bu; for the sake of clarification, the most caommon

definition of capacity is:

«The term ‘capacity' in relation to an aircraft
means the payload of that aircraft avialable on
the route or section of a route.»

«The term 'capacity' in relation to a specified
ailr service means the capacity of the aircraft
used on such service, multiplied by the frequency-
operated by such aircraft over a given period and

route or section\of a route.» : _

This definition is, for example, used in the bilateral ATA's

'+ between Belgium—-Pakistan and Afghanistan;Pakistan;21
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4.5. Traffic Measure

When deciding upon capacity, the question arises what
kiﬁd of traffic should be meashred. “Is the capacity supposed
to be measured only on traffic following between the contract-
ing parties or shall it be measured on the total amount of
traffic that passes through each of the states, or in some
other way?

Often, the decision is made on the basis of a mixture of

the different traffic flows, but some types of traffic are

considered more important than others. These types are included t:<":

in the primary capacity criterion, which in most cases is

“third and fourth freédom traffic.22 There are three types of

traffic flows included in the primary capacity criterion.23

1) ’'Total route traffic;
2) Inter-partes traffic;

3) National traffic.

£

Total route traffic in%lﬁdes all traffic on a.given routs.
" Hence, it is the most liberal ériterion since capacity entitle-
ment will be relaged to all traffic.

Traffic betweeh the contracting states in a direct termina-
ting service constitutes inter-partes traffic. This is the mos£
restrictive criterion and omits all the other types of\traffic.24

The most common criterion is the national traffic concept,

which was first introduced in Bermuda I Clause 6 of the Final

Act. It denotes traffic to or from the flag state of the carrier.

. ”
-
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In Cyause no. 6 of Bermuda I, the criterion is formu-
lated as —f«traffic demands betwgeh the country of which
such air carrier is a national and the country of ultimate
destination of the traffic». Capacity is thus related to all

traffic that is coming out from or going to the state of the

, carrier. Only a few bilaterals have other kinds of traffic
.aé primary capacity criterion. When the primary capacity

_ criferion contains inter partes and national traffic, there

are usually provisions about how to divide'the rest of the

3

traffic not included in the primary capacity criterion, i.e.

third country traffic. But not national third country traffic

‘which aiready is included in the primary capacity criterion.

The provisions about third country traffic are included in

the so-called supplementary capacity criterion and consists

mostly of fifth freedom traffic.2>
o .

-

The different kinds of traffic that are included in the

supplementary criterion are fifth freedom third country traffic

and extra partes third country traffic.26

In Bermuda I ATA, the supplementary criterion is stated

as fpllows in Clause 6 of the Final Act:

«The right to embark or disembark on such services
international traffic destined for and coming from
third countries at a peint or points on the routes
specified in the Annex to the Agreement shall be
applied in accordance with the general principles
of orderly development to which both governments
W subscribe and shall be subject to the general
principle that capacity should be related:
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a) to traffic requirements between the country
of origin and countries of destination;

b) to the requirements of through airlineuopera-
tion; and

c) to the traffic requirements of the area )
through which the airline passes after taking
account of local and regional services.»
It is thus third éountry traffic and it is clearly specified
to what the capacity should be related to in sub-~paragraphs a-c.
The variations of the supplementdry criterion are more
numerous than the primary criterion and sometimes the supple-
mentary criterion is omitted completely in restricted

bilatgrals.

4.6 Fair and Equal Opportunity

In constrast to predetermination of capacity, Bermuda I
introduced a regime of controlled competition. Airlines of

the contracting parties have now a «fair and equal opportunity»

to operate on any route between the territories of the contrac-

ting parties:‘clause no. 4 of the Final Act. The purpose of
the paragraph was to ensure that each nation had the right to
offer the services within the limits set out in the agreement.27

The concept of fair and equal opportunity can only be

applied on routes where there actually is competition. If one

" of the carriers does not want to fully use its opportunities

to operdte in the market, it will not be able to restrict the

operation of the other carrier in an ex post facto review.zs,

I b T 8 AR
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Critical voices mean that the weaker airline will be

out of business unless there is a handicap placed on the
. stronger one.29 But one must emphasize the expression

«opportunity to operater». The weaker airline stili has the
same right and possibility to operate. Furthermore, Clause
na. 5 in Bermuda I sets a limit ;n permissible competition.
Both carriers shall take the interest of the other carrier into
consideration so as not to affect unduly the services of the
latter on the same route. The purpose of this Clause is to
give protect;on against unfair trade practices.30

The problem of how free the competition is supposed to

be is solved with the con¢lusion that both carriers shall have

a fair chance to show the public what kind of service they

have, but purely destructive cut-throat competition in!.the ) f
sense of striving for monopoly is not allowed.31 The Clause
_revives the old slogan «live and let live». _ -

Another problem is to decide whether in fact there is a’
fair and equal opportunity to operate.

A liberal\reading of the concept imélies<that one carrier
is allowed to fly all routes flown by tHe other carrier, but

such an interpretation would clearly be inconsistent with the

grant of specific routes.32~ The U.S. interprets equal oppor-
tunity to operate by putting the opportunities on a level with ,
the benefits derived from them. Also Prof. M. Bradley argues

that actual and potential revenues might be factors that ~

. determine balance.33
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" However, different revenues can depend on other factors,

such as bad management or not enough resources. Hence, an

equal opportunity is not always an equal benefit. Wassenbergh,

therefore, suggests that equal .opportunity should be inter-
preted as meaning equal access in practice to the market.

Whether for reasons mentioned above, the airlines make use of

their opportunity or not, is up to them.34

'
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and the question why aviation was to be considered as an instru-~
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CHAPTER sg ECAC

a

N After World War EI there follgwed fast technical
developﬁent in the western world. Combined with prestige,
national defence and economic growth it paved the way for w:;'
the .development of civil aviation in Europe. ;

h There existed many other factors typical for Europe

’whiqh restricted the development of international aviation in

Eurape. ' : _ B
The European contihent csnsists:of many small or inter=-
mediafe nations, all of them having the desi:g(to exercise
the concept of «complete and exclusive sovereignty» ovef tﬁeir
territories. This hampered international civil aviation in’
ﬁurope. Domestic aviation played a minor role due(td theif'
geography . L
The sovereignty doctrine had the‘cohsequehce‘that £ifth | 1
freedom traffic rights were very difficult tsvobgaih, with ' H
the result that the opeggtors had to depend op)the“fhird and
fourth freedom traffic. Hence, a constaﬁt-o@p%lappiné of

services and wasteful competitioh‘resultéd.l, Every country

wanted its own airline to have as much traffic as_possiblé.2

Goedhuis analysed the above mentioned polit;caluréascné

ment of national ﬁéiicy and why non-economic considerations
govern the formation of aviation policy.
Aviation in its political and strategic aspects can not -

be considered independently from general international relations.
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Between the two world wars, there was growth of
general economic nationalism which affected the development .
of aviation so that ié'became a restricted and controlled
indusﬁ;y in practically all‘European countries.3 When
Texamining the aviation development in Europe, a natural e ?
thing is to compare it with the situation in the U.S. The.

most significant reason for the different evolution in

B S W R s ot

éviation on these two continents, 1s that the U.S. is only
one country with one big market, while Europe consists of many ; ’ :
countries each having an insufficient market to develop a
lagge airline,

The large humber:of codhtrieg'implies a multitude of
formalities, procedures and permits of economic, legal gnd
monetary nature,4 ¢.g. immigration and custom rules and

5 In the U.S. ‘it

competition in the aircraft inéust;y etc.
is generally considered that a r;ute of less than 500km is
uneconomic.6

In Europe not only aré the éistances very small in
genera;, but furthermére, the market is éoncen;rated between
Glasgow, Barcelona, Milano and Stockholm. The shorter the
routes are; the hiéher are the costs due to more engine we ,{ a
fuel consumption in take-off and landing and waste of air-
craft utilization etc.

Further, establishment-expenses aré high-in proportion

to revenue. In view of this high establishment expense, it is _

difficult to set suitable prices especially for short-rangé

13
»
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travel, owing to the little gain in time this kind of
travel provides. The prices must be fairly low to give the
public an incentive to travel by air instead of using another

mode of transport.
i Europe has also an excellent s&stem of subsidized rail-
ways which compete to a high degree with aviation. The

inconsiderable gain in time forces the airlines to have a

~ hig@ frequency of services and, therefore, use smaller air-

crafts, which has a negatiVe effect on the ton/km production
compared to bigger aircraft.8 The labour market is also
different from the U.S. where salaries can Qe cut and people
laid-off if an airline is‘shbwing poor results.

Airlines in Europe have much higher labour costs, and
there is an overall common European policy, partly due to
strgng lébour orggnizations,'to see to the well-being of -,
the employees as well as the travelling public. The states
and airlines in Europe have felt that the solution.to these

problems in European aviation industry ié co-operation on

both governmental and airline Yevel, motivated by economic

considerations often stimulated by political reasons.9
So,as early as 1951, these matters were discussed in
the Council of Europe and three plans were submitted.

Firstly, the Sforza Plan envisaged a complete unification

of all European aviation activities, with ohe single European

alr medium and a supra national air transport @u%hﬁrity.

i
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Secondly, the Bonnefous Plan argued the same way and

advocated an aviation authority with supra national powers,

[ ]
and one single European airline.lo

These two plans envisaged a neofunctionalist approach
and since the functionalists were in majority in the Council,

the plan found little support. The function%lists promoted

i

co-operative solutions within a «sector-by-sector» approach

and further rejected «supra national solutions»;ll

The third proposal, the van der Kieft Plan found more

support since it was more pragmatic. It advocated the forma-
tion of a European airline consortium and’the convocation of

an intergovernmental conference on air transport in Europe.

Even if this plan did not find full support it was the only

13

one that provided a basis for action. The Consultative

—ia
)

Assembly of the Council of Europe recommended to the Committee

of Ministers14 an association of airline companies in Europe

and a conference of governmental experts or other methods of

-improving coordination in this field.

After two years of discussion, the Committee of Ministers
agreed to recommend such a conference, with the reservation
that ICAO should convene the confefence, which it did.lS As
a result, the «Conference on Coordination of Air Transport
in Europerx - CATE - was convened, Fpon invitation of ICAO in
Strasbourg in 1954. J

A number of resolutions were adopted concerning the

facilitation of European air transport. CATE's most important

PR
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recommendation envisaged a European Civil Aviation Conf
ference should only be advisory, since the European states
were not willipg tq leave the decisions regarding éir routes
through their territories éo an international body.17
Their solution gc%orded exactly to the functionalist
scheme; only a forum for co-operation was created without
the states giving up any part of their sovereignty in air
transport matters.18 ‘/
The European Civil Aviation Conference held its first
meeting in the fall of 1955 and the first problem it had to
solve was the constitution and status of ECAC.19 As for its
relationshié with ICAD it was decided that ECAC should neither
be subordinate to a regional body of ICAQO, nor completely
20 -

independent, but have an intermediate status. o

An international organization has the legal status and
powers given to it by its constitutive instrument. ECAC's
constitutive instruments is the «Constitution of the European
Civil Aviation Conference» revised and changed in 1968. The B
legal status and powers arxe expressed in the first resolution
and the decisions adopted at ECAC's sixth session 1967. Article
1l of the Constitution reads in part as follows: N

gl The objects of the European Civil Aviation

Conference shall be to
a) review generally the development of Euro-
pean air transport in order to promote
the coordination, the better utilization ) -

and the orderly development of such air
transport; and
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b) consider any special problem that may
arise in this field.

83 The function of the Conference shall be ,
consultative and its resolutions, recommend-

ations or other conclusions shall be sub- |
' ject to the approval of governments.

The Constitution shows clearly a ﬁehdency to make ECAC
more than a periodical forum, but a permanent, well-structured
organization. It is further clarified in Art., 4 where perman-
ent bodies are set up, such as the Directors General of Civil
Aviation, which is a kind of Council of ECAC.

Moreover, in certain limited aspects, ECAC has acquired
considerable influence and even quasi obligatory recommendatory
powers, maiﬁly in the fie;d of non-scheduled traffic over the
North Atlantic. The work in this field is done by the
Economic II committee.zl

It was feared in the beginning that ECAC would duplicate
the work and tasks of ICAO and become a European ICAO. The
Chicago Convention permits the contracting states to enter
into any arrangement not inconsistent with the Convention,
Art'. 83. Since there has been no protests from ICAO, and ECAC
has continued to exist, we must assume‘that ECAC is not incon-
sistent with the Chicago Convention. Vérploeg argues, however,
that some rules in the Chicago Convention with its annexes
are not consistent with ECAC activities.22 Verploeg's view is
that ECAC is not in compliance with the international rules
set forth in the Chicago Cénvention, but «rather is a result
of failure of the Chicago Coq;erence to establish world order

in aviation».
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The possibility of conflicts between actions taken
by’ ECAC and actions aof other bodies of civil aviation have
increased. As the ngmber of treaties concerning and affect-
ing international aviation ihcrease; so doeé the possibility

of conflicts.23

An important treaty, for European aviation, is the

establishing the European Economic Community», the
Rome Treaty signed and ratified in Rome 1957.24 The purpose
of the treaty is to promote, throughout the community, a
harmonious development of economic activities, a continuous
and balanced expansion, by establisﬂing a common market and
unifying thé economic policies of the member'states, Art. 2.
Whether this general policy includes air transport as well,

4% Fas Been disputed for a long time. The only paragraph that

gives some guidance is the ambiguous Art. 84 of the EECT:

1) The provisions of this title (IV) shall
apply to transport by rail, road and inland
waterway; and

2) The Council may, acting unanimously, decide
whether to what extent, and by what proce-

dure appropriate provisions may be laid
down for sea and air transport.

Does this article exclude maritime and air transport
from the EECT? The question, being of some importance for
air transport, was finally settled by the European Court of
Justice 1974 in the French Seamen Case.25 The effect of the

decision was that the Treaty was applicable to sea and air

transport so long as it promoted the attainment of the
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EECT.26 Problems may arise when a decision conderning

aviation is taken by the Council of Ministers under Art. 84

. that 1is incompatible with an ECAC action.

First of all, a member of the Council of Ministers who
fears that a proposal. is in conflict with an EbAC action,
can vote against the proposal. No decision can* then be reached,

because the Council can only act if there is unanimity.27 In

~

=

second place where there are conflicting decisions the aéplica-
tion of the principle of «lex specialis» may solve the problem.

The$EECT is a(convention that promotes economic activities
in general while ECAC is a specialized organization with the n
purpose of facilitating European air transport. -Any conflict
between the two conventions should thus bé solved aécording
to the principle «Lex specialis outruie\lei generalis».

If states adhere to two different treaties it could, thus,
lead to legal conflicts, which e.g. is true with the respect to
the rules of establishment and competition in the EECT. A
strict application of the «national treatment rule» in Art. 52
EECT, creates problems for an airline in an EEC country that
wants to establish itself in other EEC countries. The article
will come in conflict with the «national ownership and control»
clauses in bilaterals, as well as with aircraft registration
28

provisions in the air navigation codes of member states.

Since bilaterals and treaties like EECT, European Free

s
kl
[ 4
*
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Trade Association - EFTA, EUROCONTROL, ECAC, General Agreement

on Tariffs and Trade— GATT, etc are expresssions of European
|
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co-operation, in many areas, the potential problems will
t

certainly have to be solved by political goodwill. .

5.1 Work Done by ECAC

=

As mentioned above, the principal task of ECAC is to
facilitate air transportation in Europe and to liberalize the
granting of traffic rights among member states. The liberali-
zation efforts have, however, been very modest especially in
matters of scheduled services where there are practically no
results.

' The concept of «<scheduled service» and how to regulate it
has though been discussed a lot, starting with the CATE confer-
ence. At that conference an obstacle arose immediately. Most

of the states in Northern Europe - having more developed airlines
and ‘thus seeking traffic outside their territories - favoured
complete freedom, while most of the southern states - with

weaker airlines - favoured a cautious approach with safeguards
against excessive competition.29

Hence, there were many different proposals on how to
regulate scheduled services. They ranged from plurilateralism,
paitial multilateralism and complete freedom to proposals for
more restrictive development of air transport. All multilateral
solutions were; however, criticized due to the danger involved
of less liberalization than existed under the present bilateral
system. ~3eférence was also made to the International Air

Transport Agreement which had become a dead letter.>°
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The result of the work of CATE was recomm¢ndations
to the governments to co-operate in technical and administra-
tive fields and further to exhort airlines to co-operate
through, e.qg. pgolingi

Some conventions have, neverthe;sss, been agreéd upon:
The Multilateral Agreement Relating to‘Eertificates of Air

Worthiness for Imported Aircraft from 1960,31

facilitating
import of aircraft within Europe, and the International Agree-
ment on the Procedure for the Establishment of Tariffs for

Schedﬁled Ailr Services 1967. The latter established the

adminisérative procedure when deciding upon %he tariffs, which
shall be established through IATA rate fixing machinery. 1In -
the field og scheduled services where the states could not
agree on a common action, ECAC has, at present,}limited its
activities to merely following the ‘existing situation.32

An example—of this is the resulé of the Ninth Triennial
Seésion of ECAC 1976' where one of the standing committees of

ECAC, the Economic Committee I - ECOI - was urged to conduct,

. an investigatlon of the possibility of/aeveloplng an imﬁ;oved ,

pattern of air services which would better satisfy the public
demand on an economic basis, to «undertake a critical survey '
of the structure and level of air fares» and to seek promotion

of co-operation between airlines to -

1) satisfy adequately public demand; and

2) reduce- costs. R
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J i
As a consequence of this session, ECAC formulated its

main principles of future policy with respect to European ‘

scheduled air services:

1) Support for the multilateral fare - and rate
- fixing process provided by IATA; “promotion’
of harmonisation of procedures among govern-
ments under the 1967 Multilateral Agreement

for Establishment of Tariffs;

2) the need to ensure the economic viability of
. scheduled air services while safequarding the
- interest of the travelling public;

3) the need to establish and maintain a closer
’ relationship between air fares and the cost
of providing air services:;

4) the need for a simpler and marketable fares
structure; and

-+ 5) the need for some reasonable relationship

between the lowest scheduled fares and
charter rates.

-

This policy was affirmed in the Ninth Intermediate

N I
Session 1977 where directives were given to the ECOIffor its

33 the national

/

future work which can be summarized as follows:
administrators must look more to the public interest of air
transport and have a more market oriented view on services and

level of fares. Hence, ECAC should try to see that the public
1 ! v

A

was offered adequate services at the lowest costs'possiblé and

<«

at a reasonable rate of return for operators. In order to
achieve this long-term objective, the aviation system should
satisfy the requirements of -

1) an adequate air route system with adequate
ailr services;

o
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2) operational and economical efficiency- of
the airspace, airport, airline and flight .
safety systems; and .

Y

3) the environment.

v

Whether this policy will lead to more liberal av1ation regula—

«

tion among the different European states and an emphasis on ’

the interest of all the travelling public will be left for
-4

the future to tell.

]

5.2 Memorandum of Understanding, 1982, on Tariffs

One of the latest results of ECAC's work is a Memorandum

of Understanding with' the U.S. concerning tariffs over the

Noxrth Atlantic, signed 2 May 1982 and valid from the 1 July 1982
for a period of six months with the possibility of renewal. &

The understanding mainly covers two areas: tariff scales

- and the authority for signatory countries to take part in multi-

lateral tariff ‘coordination while the arrangement -is still in
force.

The scales include five main fare levels:: first class,

business class, economy class, discount and deep dlscount. Every

level has its prlce zone in which tariffs are automatically
approved by the aviation authorities of the cqntracting;states,
Art. 3. Fares outside the zones will continue to be dealt with
under existing bilaterals, Art. 4. _ - - °%
The U.S.Isees the understanding‘as a confirmation of its

Y
fares policy, which is a key to deregulation, and the European

s
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countries éonside; this approach'as reflec;ing a measure dig
soiidarity which is the aim of ‘ECAC as an ix;stitution.34

The agreement provides that economy fares with the
possibility to range 20% above anbelow the speéified refer-,
ence fare levels sét forth in the agreement. The discount faré;
can be set 30% beloﬁ the economy level and the deep discount.
fares are permitted down to 40% of the economy level.

'The wide range of possibilities for the airlines to set
fares, automatically approved by the aviation authorities in
the‘contrActing states, provide'a flexibility called fBr_in-

35 The MOU is unique in the hiétory -

i

today's international market.
of international aviation. The airlines will have greater L
freedom to make responsible marEeting decisions. Hence, the

MOU ﬁrovides a framework for the'agflines to giQe more cdnsidera— -
tions to the needs of the travelling public, wh;ch will contri-

bute toc a more viable air trahsport system on the\North R

Atlantic._36 s

5.3. The 1956 Paris Convention on Non-Scheduled Traffic

-

Article 5 of the Chicago Convention was established to

"facilitate non-scheduled/traffic, but the, second paragraph con-
tains severe limitation{. Contracting étates can according t; -
Art. 5.2 «impose such rggulations, conditions or limitations as
_}E'may consider desirabié». It implies that -there is practically”

no difference between scheduled and nonfschéadied traffic insofar
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as prior permission f3r services is conéerned, since the
' 3

;,g;anto; state can impose any kind of rules to he followed by

* the foreign non-scheduled carrier.

. There was a general agreement among the European states
P

- that some spé@f&i‘measures should be taken to liberalize this

fdrm of aetivity in Burope. It was felt that non-scheduled
services could be grantéﬁ gréater freedom inside Europe if

such services did not compete with established scheduled
~§erviéés.37

The <«Multilateral Agreement on the Commercial Rights of

Non—-Scheduled Air Services in Eufope» Pafis 1956, distinguishes

" between three categories of flights that do not harm scheduled

) traffic, Art. 2.3: those flights that by nature do not offer .

-any real threat for scheduled traffic sﬁch as taxi flights;
\flights for emergency s}tuatigﬁé-and flights with aircraft
entirely chartered without resalngg space and also isolatédl
flights, 'Art. 2.1.

Article 2.2 gives the sam; treatment to freight transport

and to transport of passengers between regions which have no

reasonable direct connection by scheduled services.

°

Other kinds of non-scheduled traffic are subject to the

restrictions that can, be imposed under Art. 5 of the Chicago

Convention. . .

The very limited type of flighté in the first category and
i3 J

- Y“the possibility for the grantor state to impose restrictions

on the second category of flights, if it deems them to affect

T 4 ,—-\‘“
o
¥
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the scheduled traffic in the area, reduces the. importance-
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of the Agreement to a minimum.38:

The non~-scheduled traggic is entirely subject to uni-
lateral“decisions,39 and the practice and general consént
among contracting states were that they were granting permis-

40

sion to this kind of flights. The importance of the Agree-

ment should not be under-estimated. One of the more substantial )
. o ‘

effects of it is that there has been a considerable rise in

the Inclusive Tour Charter traffic, ITC,41 i.e. North Europeans . ;

1

going to the south of Europe.

It is also the first time the states sat down together
since the Chicago Convention and worked out an agreement on
commercial rights.42 Furthermore, it is the first time a
complete system for granting commercial rights on any basis,

has been worked out rationally.
N

PRSEN
S -

5.4 Memorandum of Understanding 1975 on Non-Scheduled Traffic

Another large achievement of ECAC in the field of non-
s?heduled traffic 1s the arrangement between ECAC and the U.S.
on non-scheduled traffic over the North Atlantic. -
In 1972, ECAC, the U.S. and Canada agreed on a common ‘
statement of princﬁples, the «Ottawa Declaration». It was the
first attempt™to set up a regulatory regime for transatlantic

43 It introduces the non-

charter on a multilateral basis.
affinity concept for the North Atlantic charters. The concept

was based on the advanced booking requirements, which had the
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result that ABC,traffic}increased enormously over the North

z
Atlantic.

~

44 ¢

Further results from ECAC negotiations with Canada and

thegp S. was the Memorandum of Understanding from 1975 which

expressed

of charter services. _

policy is

1)

‘a) reasonable profit;

2)

k4

3)

a common polic§?§nd inciples that should govern

ECAC state's bilaterals with the U.S. or Canada on the subject

and capacity in the transatlantic charter traffic. The ECAC

to:

Establish charter prices at reasonableulevels,
due regard being paid to all relevant factors,
including:

b) seasonal wvariations;
c) economically sound cost of operation; N
d) the relationship between scheduled
fares and rates and charter prices;
e) the( impact on transatlantic air trans-
portation as a whole; and
f) the characteristics of the varilous
categories of charter flights.

Adapt capacity to the need:

a) to avoid unduly affecting scheduled
services;

b) to maintain a close relationship bet-
ween charter capacity and demand, while,

c) respecting the principle of fair and
equal opportunity for the carriers of
each pair of states concerned by a given
traffic flow.

In regard of both prices and capacity, ECAC
has stressed the nqed for periodic multi-
lateral discussion ‘and consultation, including
exchange of traffic figures and forecasts.4

9

The policy aimed to regulate both prices

sy
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No multilateral agreement has thouéh“been concluded

~ - /
between the U.S.*and ECAC concerning transatlantic charter.

The Ninth Intermediate Session 1977 introduced a ¢0né

day charter flights open to the public» which is to be used
only where no harm is done to scheduled traffic and special

conditions are met. /

nott

PN

S . /
-y The Association of Europeaﬁ Airlines. AEA, proposed a

closer relationship between AEA and ECAC at this session.46

In recent years, ECAC meﬁZer states have also started

to adopt a common policy on intra-European scheduled services.4

&

S
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(* CHAPTER 6: CO-OPERATION BETWEEN AIﬁiINES

At the beginning the airline industry was very individual.

e oo A e A o s e e S ets skl Pt e gt n

However, it was soon evident that there was a need for co-

-operation between airlines and between governments, mainly for

the purpose of performing in a more efficient way in Eheir 1
business. Pooling was die in large part to the poor financial ’ ;
situation of many airlines. Todays airlines have larg; expen-—
ditures, especially on aircraft purchase and maintenance side.

The incentive to reduce costs is, therefore, very high.

Verploeg has made a survey over the most common types of

co-operation between airlines as follows:l ~$? _
'( 1) Common represéntation and maintenance.
" Co-operation in ticket sale, advertising,
fueling, catering, etc.:; N -

2) Coordination of schedules;

3) Hire, charter, inteichange, dry and wet
lease and blocked space agreements; 4

4) Interchange of routes;
5) Pools;
et 6) Consortias, like SAS; and

7) International companies

| For the co-operation to work in the most efficient way it
is important that the governments stay out of the business.
The reason is that the most efficient  way of doing business is
to use the contract with its flexibility, which allows it to bhe

(_ ' changed in accordance with circumstances.2 If the governments

o ) \
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are involvéd, there usually has to be rules and laws esta-
blished which are wvery difficu%t and time consuming to change.
The pufpose of co—-operation between airlines is- to conduct
business more effectively. An effective and cheap air trans-~

port system will undoubtedly also benefit the customers.

6.1 International Co-operation Between Airlines i

Chapter XVI of the Chicago Convention «Joing,Opefating
Organization and Pooled Services», expressly peréits airlines
to constitute joint air transport operating orga %fatio?i/9f
international operating agencies and Fo pool&iheirxgzzféervices
on any routes or in regions, Art. 77. Pooling is, thus, legal
so long it is subject to the provisions of the Chicago Conven-
tion. The Convention does not deal with the commercial aspects
of air transport due to the fact that the states did ﬁot want
to have a commercial mgltilateral alr transport agreement, but
left it entirely to bilateral and unilaterai actions. Hence,
Chapter’ XVI must be considered neutral towards airline pools.

Thus, it does not give any guidance on whether, e.g. pool\

arrangement is good for airline industry and the travelling

public. The Convention simply confirms their legality.

Voo

\
A recent step by ICAO to facilitate co-operation between

airlines 1s the adoption of Art. 83 bis as follows

«a) Notwithstanding the provisions of article 12,
31 and 32a of - this Convention, when an air-
craft registered in a contracting state is
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operated pursuant to an agreement for the
lease, charter or interchange of the air-
craft, or any similar arrangement by an
operator who has his principal place of
business or, if he has no such place of )
business, his permanent residence in ) ¢ -
another contracting State, the State of
registry may, by agreement with such other
State, transfer to it, all or parts of its
functions and duties as State of registry
in respect of that aircraft under articles
12, 31, and 32a of this convention. The

" state of registry 'shall be relieved of
responsibility in respect of the functions
and duties transferred;

b) The transfer shall not have effect in res-
pect of other contracting States before the
agreement between States in which it 'is .
embodied has been registered and made public . -
pursuant to article 83 or directly communi- .
cated to the other State or States concerned -
by a State party to the agreement.»

Due to the high costs of maintenance and purchase of ‘ ~
aircraft, lease,xinterchange and charter of airCraft have
become more cékmon. N

.The state bilregistry has many duties chcerning the air-
craft and crew/under the Chicago Convention. If the temporary
operator of the .aircraft is a national of anotﬂer'state, it

might be a pr plem for the state .0of registry to conirol the

aircraft and 'ﬁlfill its duties under the Chicago Convention

Q‘\

3

and also under the «Convention on Damage Caused by Foreign
Aircraft to [Third Parties on the Surface», Rome 1952, and the

«Convehtion on Offences and Certain Other Acts Commitﬁed on

Board Aircraft», Tokyo 1963.
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-Article 83 bis was adopted at the 23rd Sessidn Qflthe

1CR0 Assembly 1980 by a overwhelming majority.3\ The article

will céme into effect after two-thirds of the contracting
states have fatified it.

In short, the state of registry does not have to fulfill
its duty according to Art. 12,31 and 32a. The duty can now
be traqsferreﬂato the stafe of the operétor. It will make it
easier }ogbtgé state of registry to have somebody from another
state ope;ating their aircraft.

In 1967, ICAO made a «Summary of Material Collected on
Co-operative Agreeﬁents and Arrangements».4 ‘The states that
anéwered showed what kinds :f co-operation are common between

the airlines. The different types of co-operation ranged from

common arrangements in the handling of traffic, to leave and

interchange of routes and aircraft.

There is reason to believe that co-operative actiwvities
among airlines have not declined due to the present poor fin-
agqial situation of the airlines.

. Increasing co—operation in European air transport is an

expression of a European policy5 that gives room for more co-

6 .

operation in all areas through different organizations. For

example, EEC, ECAC and EFTA concerning trade in general and
more specialized organizations like KSSU (KLM, Swissair, SAS,
UTA) and ATLAS (Air France, Lufthansa, SABENA, Alitalia,

Iberia) which are two organizations for maintenance and over-

haul of aircraft.
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The first, aﬁd so far the most successful co-operation
between airlines is the Scandinavian Airlines System, SAS,
.which is a consortium of ‘three airlines from Denmark DDL,
Norway DNL, and Swed%?-ABA. ABA has ‘3/7 shares and the other
two have 2/7 shares each in the assets.

Another similar arrangement 1s Air Afrique; At the 24th

Assembly of ICAO in the fall of 1983, a resolution7 was

adopted that facilitatds and encourades co-operative arrangements. . -

1
7 [l

!
service for their economic and social development. This is

Most countries are dependent upon reliable air transport

pgrticularly true for developing countries dependépt on tourism.‘
Such countries must be assured tﬁat there exist carriers which
have an obligation to serve them in all circumstances.

However, due to economic realities relating to the esta-
blishment of a national airline, the high capital costs involved
and the technological ané managerial parametérs,of all airline
operations, many small developing countries can not afford to
‘have their own airline. One solution is, therefore, a form of
co-operation—-a single airline serving and owned by a nu@ber of
countries. Another solution is that a state can designate an
airiine totally owned ana controlled by another state.

In most bilateral ATA, though, the carr%er designated by
oﬁe contracting state must be substantially owned and effective-
ly controlled by the government or nationals of that country.

To solve this, the resolution established a new concept.

The real and substantial connection existing between developﬁng

«




_countries, members of a regional econbmic grouping, provides

a genuine link which justifies the recognition of this

éptabpe alternative to sub-

community of interest as an i?e
stantive ownérship and effective control.

The states rocognize, thereforé, the concept of community
of interest within regional economic grouping. On this Basis,
a developing state would have the possibility ;f designating ‘
an-airline substantially owned aﬁd effectively controlled by
ariother developing'state'or states in tﬁe same regional econ-

omic grouping.

- For the concept to be valid certain conditions have to be

| 7.
Fulfilled: :

1) there must be a genuine regional community
of interest between or among the developing
states cogcerned; : +

2) the state making the designation must itself
be a developing state within the regional
economic grouping;

3) the airline being designated will have to be
substantially owned and effectively controlled
by another state or states or.its or their
nationals within the regional grouping;

4) the rights exercised would not be greater
than the individual rights of the developing
states concerned unless otherwise agreed by
the accepting state or states;

5) the terms and conditions for use of rights
exchanged in this manner must be mutually
acceptable to the states concerned; and

6) in view of 1-5 above there are adequate safe-
guards to avoid «flag of convenilence»
operations.

18]
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: ’ An example of a fegion of this kind is the Carribean states

- which sponsored the resolution together with Mauritius,

Belgium, Australia, and the U.S.A.

[ ’ +

z

6.2 'The Pools - ‘ Ay

-
Sy
.

Co-operation is not limited.to developing states.
European carriers use pooling more Fhén any other carriers,

8 “an example

and almost all intra Eurbpean routes are pooled.
of a -standard pool agreement is shown in the above-mentioned
ICAO.Circular in Appendix 12 on page 111.

".\ 'The three areas where co-operation is best suited are:
9

Fa

'(h fares, regional services and special freight” and the pooling,
‘ concepé can be used in all three of them. |
In large there are two kinds of pdoling: technical and
commercial. The technical pools try to raé%onalize the sche-
duling patterns, centralization of operations and reservations,
interchangeablitity of tickets, joint promotion of sales, co-
f’”~“\\;\ ordinaFion of technical facilities and services bf the parti-
cipating airlines.lO The purpose of the technical pools is
to“allow the airlines to perform more effectively. *
The commercial’poolﬁ, in 'most cases, provide for a sharing
5 f revenues. The definition of a commerciaﬂ\poolAagreement is
an agreemenf between two airlines for the opérations of an air
route or air routes where the revenues derived from the services

-

(M ~ areﬂput together and then split according to a predetermined °

J
1 ~

S P ket ¢
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"ceilings on the revenue or capacity pooled.

87 -

formula.}l What kind of formula there is to be used is i
exemplified in Amer Sharifs report from the.Arab air carriers .

organization «The Mathematics of Pool Agreements».12

Cew e

The forhula to be used depends on factors like types of
aircraft used, system of <«aircraft coefficients» or that of
13 Exactly how

th revenues are shared or what %he pool . arrahgement look like,

P
e

is often difficult to £ind out, since pbol agreements often

are confidential, unless they are provided for in the official

bilateral.l? , :

, Y
There is rarely a pure split. ) ' R

~ -The limit -of how much of the revenue shall go into the
pool, is often set on 70%. THen theré\;s:a limit within the
pool depending‘on how much traffiq the different carriers
Qave. If one carrier has 40% of the traffic; he‘gets'40% of
the pooléd15 revenues.. The rest of the revenues, 30%, are
left to competition, which gives the airlines an ingentive
earn mare. There is a lot of different reasons fof esta)

a commercial pool. One of the airlines might;not be & well

very difficult to start operating on a new rq_") the airlines

agree to pool their revenues until the_h—f”ér airline is able

the air transport agreement may contain provision for a pool,

since there is not enough traffic for both airlinesll7. In sch L

a case, it is no doubt a restrictive -bilateral agreepent with

A
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sqme kind ef predetet‘minat;fion of capacity that regulates

tfxe" traffic. Thus, the airlines have to ma]'ce the best of the

situation. "fhey can co-ordi;nate their schedules, so there

w}l:ll be services at all times, not only at peak seasons and

[ - ' ' . peak hours; This must be considered as an advantage to the.
customers, since this arrangement will :mely higher load factors

[ h _ followed by’ /;.ower prices.18 ' ’ §

°

Until the late 1970s, there was no possibility for price
.competition, since prices were fixed by. the government and
5 's,- 7 IATA. Restrictive bilateral agreements do not allow much ‘
competition with the result that it ;ioes not matter if one - i
’ai.rline can offer a better and cheaper service than the other

z : one'. It will‘ stilI not secure ‘afrly mote traffic. It ehould .

be pointed out that- eve{n if there was competition with the

f—

-

result that one’ air],d.nef discontinues service, the monopoly then
' ~ achieved will not benefit const:tmers.19 However, an airline

in a monopoly position can not charge any kind of price, since
20 "

\\"‘n.’
.
.

the public can reroute, and if the prices are too high, there

is always room for another airline to operate.

Bermuda I was' supposed to be a liberal agreement, and at :

.
@ - 1

‘ feast-the U.S. has interpre‘ted it . that way, .since it benefits

it to have competition between airlines. Contrary to the broad

& ' - - ) ' ’

U S. interpretation, the Bermuda I principles. can be interpreted

[ee——

: in a most restrictive fashion. This is the case with intra .
' ;

Eurapean Bemuda type b_ilateral agreements, where, as mentioned, -._:i-

.(__« Sl ~." pooling agreements control capacity and flight frequencj.es.Zl
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An essential part of all commercial dol agreements is
22

-

capaeity regulation. In other words, a kind of predeter-

.mination of capacity through a back door on a .non-govei'nmental

23

" but inter airliﬁne level. Furtihermore, the purpose of pool-

ing is much the same as for capacity agreements, elimination

of wasteful competition, efficiency of. operation/s and optional

" use of available aircraft.Z?? . |

Even if the pool agreement between the airlines is con-

fidential, the governments concerned must at least acquiesce,
which is true’' for both private and government=-owned agirlines,

Iy £

and this is ‘whyx'-the difference between capaciﬁy predetermination

and prling agreements is relatively insignificant.
A major difference does exist though The pool agreements
restrict competition even more than capacity -agreements do

which is examplified by Wassenbergh as follows:26

first, there
is a risk of unduly high ertificial load factors dtie toﬂ the ; |
.restrictions in the capacity offered. The airlines have the
to turn away passengers that want to travel on a specific flight.
In addition thereto, serviée' standards may be in jeopardy. .

‘ When the prices are fixed through If\TA s price fixing
machinery and the capacity and frequencn.es are fixed through

the capacity agreement, the only way for the airlines to compete

of

el

then, is to provide the best service.
. . u ' ) j
In a pooling agreement it is usually insignificant what

airline the passenger is taking, since the revenue will }‘ae'

split,‘ so the airlines might as well agree on/a common servpice.
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There is, however, still room for some competition, since

usually all of tﬁe revenues are not split. Usually, about

3028 is left for the airlines to compete about. v

-
e
j "

Another differerice is that a strict division of traffiékwfpw-

of thiﬁd and fourth freedom traffic can/oniy be done, through

P

predetermination or an ex post ﬁégto/feview. However, in.

~
v
—~~

. -
practice, the problem is /solved through a pool agreement bet- wilai
e e

ween the aifiiﬁgg/with a sharing of revenues. \ -

Pooling is used as a means for achieving reciprocity on
a route segment. ~Whensit is reciprocity on a route segmeht, the”‘ -

ai;lines"invoived have recieved the same opportunities to oper- -

s ~

ate, and at present that is the motive of bilaterals in Europe.
!

Reciprocal opportunities and behefits can only be agreed

I

upon bilaterally or multilaterally; hence these concepts are

subjective notions.27 . ] -

Unfortunetelyj reciprocity implies much more than pooling.

'Reciprocity leads states to anomalies as equal bilateral

\

exchange of economic aviation benefits, imposition of traffic
quZtae, discriminatory groupd handIling monopolies. In short,

_id is a bilateral protectionism and it contains all kind of

measures to limit the access of a foreign airline from a third

éountry.28
To sum up, the purpose of pooling seems to be that the
alrlines want .to secure themselves of a way to exercise business

that is to their advantage in the sence of more effective
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/perform?nCe. It could also be that they just want to be
sure that they g L as b;g a share and“@s much benefit from
‘the market as thz other airlines. /

We shall also have a look at whether pooling also is an

acf could be

advantage to the travellingfbublic, or i
that poolimng is anti-competitive and restrict the consumers
possibility to chose the best and cheapest airline. If the
pool is-a technical one and ‘the result of it is more effective
and cheaper operétion of the airlines, the consumers will gain
from it through better services ;nd cheaper prices. There

are different opinions, however, whether a burely commercial

,pool with revenue sharing is always the benefit of the public.

Since pooling is mostly used on low density markets and

- partically always in combination with schedule coordination

%é raise load factors and provide daily services to the c?n—
éumers,ﬁit reduces wasteful competition, according to MrJ Bob
Tole, Manager Business Centre Administration, Air Canadaﬁ
However, he indicates that there may be some lessening of the
«healthy» competition. It seems to be verified by the fact
that, e.g. CP Air wanted a pool with KLM, because they felt
they were weaker than KLM.30

Pools might also be Anti—compétitive due{%o the fact

that they are prohibited in the U.S., since the Americans

are of the opinion that pools restrict competition. Pools are

31

-~

only granted in the U.S. if they are of «national interest».




It looks to me that pog%ing to a certain limit is gooﬁ,
whiéh is shown in a clear way by the International Chambers
of Commerce (ICC), which made a statement at the 24th Assembly
meeting of ICAO 1983. In its pooling statemént it argues
that pooling of all kind is good to reducé trading obstacles,
whicp will benefit the public. It is also géod for develoéing
cougFrieé as mentioned above. But, it shou%d not be used to
support protective governments and it must not frustrate

32
consumers choice.

~

Finally, IATA has not taken any official position, since
33

4

it represents all airlines and_thé'wants to be neutral.

\'lﬂ
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7.1 Different Kinds of Costs

It is often alléged that iﬁtra4European air fares are
too high. The «evideﬁce» shown is the lower domestic U.é.
fares. K Confronted with these obvious facts, the public wants
the European governments and airlines to take measures to

lower fares. The politicians claim that the publ%c support

-

. their call for lower fares, which puts the airlines in a )

\

—

financial squeeze. If you want to advocate lower faregf:ypu

must, however, be aware of the whéle*financial sinpaﬁion of
the airlines and also loock at the costs. To put mé}%ers in .
a proper prospective, TATA made in 1980 a survey of the cost '
and fare situation in the U.S. and Europe. The survey shows
that Europe and American carriers have very different operating
conaitionsmwith the implications that European carriers charge

higher prices but also that they have higher costs. The higher

costs reflect the wide diversity of political and regulatory

. environment in which the airlines must operate. About one-third

of the costs can be controlled by the airlines in Europe .

These costs are related to administration and management and
’ o+

they are the same in both the U.S. and Eurcpe. The costs that

~ cannot be controllgd, about 65%-70% are unmistakebly higher in

Europe.l
The IATA study lists ten‘specific»areas in which costs

are higher as a result of individual government regulations

s
et s e 31k e e .S i —_——— % —dtae ok me -
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- 1) ~Fuel‘costs'are much higher in Europe; "u: T

2) Adir navigation charges. There is a consid-.
' erable duplication of air navigation facili-
ties in the densely crowded European air- e
- ‘space. Air navigation on higher altitudes is
. exercised by EUROCONTROL which in 1981 costs
over a billion dollars; /

3) Higher route detours in Europe. Restrictions
- - 'in the European airspace /force planes to:.
’ take roundabout routes which consumes extra
- fuel. Average route detour is 15% in Europe
and 3%-4% in the U.S.;2

.+ 4)- Landing fees. The ownerg and administrators _
. .of international airports are always the - - . -
oo governments. They impose all the costs of .
.airport operations on the airlines. But, they: ) 3
also include costs for safety, security, . _
health, custom and immigration services. ’ '
These services have nothing to do with the - .
operation of the airlines and shoud, hence, S
be paid by the national treasury. Charges . —
for commercial services such as handling . -
charges should be set in line with the econamic
environment in which the airlines operate. -
For example, the landing fees on Arlanda air- : § .
port in Stockholm are nearly ten times higher . -3
for a Boeing 747 than certain airports in the - .
U.S. like Miami and Houston. This is desgpite . - -
the fact that Arlanda airport has lowered its
fees ?y a half between the years of 1980 and
1982,

«

5) Delays and crowded, inadeéuate airport ground
facilities at European airports; :

'6) Security measures are higher in Europe; ' -

7) Route density/economies of scale. . A European
equivalent of the American high-density trans-
continental service does not.exist;

8) Labour costs. The actual wages are about the
same in Europe and the U.S., but on top,of . | )
that the European carriers have to pay obliga- -
tory social charges. These largely invisible )
costs often average 50% of an individual's . §
salary, compared to only 20%-25% in the U.S.; ‘ i

o5



"9) Inefficient use of labour. European carriers
have not the same possibility as the U.S.
- carriers to lay off employees to adjust to
" . changed conditions;

10) Lower aircraft utilization in Europe for a
variety of -reasons. Europe has more restric--°
tive airport airflows than the U.S. and dis-
tances are shorter in Europe. Proportiocnately
more time is spent on the ground for refueling,
servicing, locading and unloading. The daily
utilization of aircraft, mostly Boeing 737 and
727 and DC-9, in Europe is about six hours or
about half the utilization achieved on inter-

- continental services with long-range wide-
bodied aircraft.

The Association of European Airlines - AEA - also

) conducted an investigation in 1982 about the costs of European

ca‘r:r:i.ers.5 European officials believe that the airlines should
fulfill a public mission. The mission include providing ser-

'
vice on unprofitable routes, providing emplg\yment and encouraging

tourism and foreign currency exchange. The airlines are often
‘required to provide service where load factors are so low, that

. average operating costs per passenger km. has increased.

Qperating on non-profitable low-density implies cross subsidiza-
fioﬁ from the high-density routes. i?gssengers on high-density
routes are, therefore, paying a part of the t;icket for passengers
0;1 the low-density rOutes.6

Marketing costs are also higher in Europe' because of’
variéty of languages, cultures and different currencies. The
depreciation in Europe is also 65% higher.

All of the above-mentioned factors are out of the airlines

control. But they all add to costs which must ultimatély be
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' by the ECAC and the EEC.

98

paid by the travellers. Without taking these Eactors—into

. account, a comparison between European and American fares

cannot be fair. ,

7.2 Ways of Reducing Costs

‘The costs that can not be controlled by the airlines are /

in most cases con}:rolled by the governménjts. Hence, the govern-

ments can ;'also\lower them; but uﬁilatgfal actions are not

suitable. 8

i

International air transport overrides national, and bloe,

-interests. All Europeah states are integrated in one air

i t;ansport'sysi:em, so there 1s a need for co-operation between

the governmentis, to lower the costs for the airlines.
« The European states seem to have the same kind of problems.:

Economic, social, operational and political factors have a habit

‘qf interaction which would make it difficult to isolate one,

or even a number, of states from the wide concept of inter-
national air transport. The problems‘ of Europe in the fleld
of intermational air transport should thus best be dealt with
9

The areas where government co-operation is suitable is

first of all the bilateral agreements. They usually regulate

commercial operations very strictly by limiting allowances of

capacity and authorized landings. The European states should

simultaneously 'liberalize the bilateral agreements to obtain a

A 4 R R A Bl st

[



more flexible system for the airlines to operate in. I will

-

o

deal with this matter if; the conclusion.

To simplify‘ market entry and administrative procedures,
all laws aLnd regulations in the European states s};ould be <
similar and harmonized. . The governments should, fuyrthermore,
where it is Qossible, try to lower the costs for the a;rlines,

4

e.g. try redﬁcing the landing fees. N .

In shoft a lot of restrictions in Europe , with following
extra costs for the airlines, depend on.the facts that there
are many different countries in Europq‘ A solution would
therefore, be a network unhampered by national barriers.:Lo I
will deal with the measures taken‘b'gl ECAC and EEC :.o ‘facilitati.e
co-coperation among European states /i/.n Chapter 10.

Not only the governments ought to co-operate to lower €he
costs for the airlines, naturally, the airlines themselves must

try to reduce their costs. They can co-operate in dif ferent

manners for the purpose of reducing costs. In Chapter-5, I

‘mentioned two organizations, ATLAS and KSSU, that are facilita-

ting the maintenance and overhaul of aircraft, and thereby,

-making it cheaper for the airlines involved to repair their

aircrafts. k | /
The largest form of airline co-operation is TIATA. Its

most prominent task is to coordinate inernatiohal tariffs, but

it has also contributed to the facilitation of tifket handling,

baggage checking, inter-lining and setting of service standards,

all measures which have helped to reduce costs.

=
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Another major airline organiéation is AEA, formed in

1973. It has much in common with IATA and its main objectives

a:r:(a:11 . .

«to contribute to the improvement and develop-

' ment of commercial air transport in EurgQpe in ,
the interest of the travelling public and the
member airlines, by advancing the co-operation
between the European airlines, by harmonizing
their commercial, technical, and administrative
policies and by anticipating and meeting such -
economic, commercial, social, technical and
regional developments as may affect air trans-
port and develop fprward plans and innovative
ideas.»

Hopefully, this objective will contribute to more effective' and

cost saving performances by the European airlines. '
With inter-lining, a passenger can buy one1 ticket and use

different airlines on the various route segments. There is

a pJ:‘oblem, however, with inter-lining connected with the intro-

ciuction of airline deregulation and following low fare struc-

tures. When a fare /is low for a ségment of a flight, there is

J

a dilution of the fare for the whole flight and, therefore, in

‘the amount of the fare divided 'among the carriers involved.

Thé solution is that a common policy or standard must apply in

these situatiohs so there can be an equitablé\ division of the

fare .12 /

Another form of airline co-operatjon is a joint air

company similar to the SAS consortium. Roy Watts from British

Airways pushed the idea of having a joint European air company
consistent of British Airways, KLM, SABENA, Aer Lingus and Air

France and operating between London, Dublin, Paris, Brussels and

A
)
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- Amsterdam with jointly owned aircraft in" shuttle traffic.

\’

. Representation agreements are another form of possible co-opera-

_London.and Paris-Amsterdam and'KLM'opefates Amsterdam-London --

The shuttle would overcome the enormous no-show and changeeof-
booking problem which bedevils each of’ these business routes. _ '/-
On the London-Brussels route, for instance only 30% of the ”‘- i
passenqers actually travel on the flight they originally booked. |
The problems of«ioss of airline identity, the giving up of nation-

al sovereignty and the sixth freedom - issue made this idea - ‘ i
unrealistic.’3 ‘ U e - ' - f .

To effectivate the usé‘of ai;craﬁt,‘airlines can co-operate
by interchanging routes. For7example,'British\AirwaysdoperateSj

London-Paris and London-Amste;dam, Air France operates Paris-

and Amsterdam-Paris. Through én”interchahge of routé€s, all’

three of these companies would be able to ooerate the foute‘ P N
London~-Paris-Amsterdam in either di§ection. Their'reSPéctive
governments must then agree\o;\EXtensive fifth. freedom rights
which they will do only if the other governments will do it.
A plurilatéral or multilateral solution is thus suitable.
—— & similar way of &o-operation is the «banalization» of

aircraft where an airline can <borrow» an aircraft from T,

another airline .at a time when the latter has no use for it.

»

tion. Here companies would agree to represent .each other in

) certain states or airports by, e. g. selling tickets for each.

oﬂmr. ' o T . .

’.’d
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Morecver, thére is the—coordination»and rationalization

of timetables -and also.of handling agreements,viz, assistance

during landing operations.lf4

The EEC. does, not- believe that they can ‘force the airlines

]

to reduce their costs and become more efficient. But one way 3

*to increase efficiency is to allow some competitipn as a spur
'S - .

-bilateral agreement.

. .of capacity.

; ‘ 3. .
to efficlency. The airlines would then become more cost
conscious. ’ K

- A widely used type of co-operation by the European carriers

- is ‘pooling (see Chapter 6. The EGAC has made a study over the

1 ‘. 4

extent of capacity restrictions and pooling agreements in Euro-'
pean air services.lg» It shows that 75%~-80% of the ton km.
performed on intra—European £1lights are handled under pooling
agreementsqwhich include some form of revenue or cost sharing.
It is impossihle"though to deduce this from the official docu-
ments since there asually are confidential supplements to the ’

¥ »

Pooling agreements often require the airlines to agree on

capacity, fares to be charged, fare conditions, class and

™~

variety of services -offered, schgdules to be operated and they

alsc restrict the routes that can be served.. The basic purpose-

is, thus, to reduce the degree™of competition in the provision
‘16 . . . -

- Clearly there exists cost. saving aspects in the;pool
concept. Ten to fifteen per cent of the'pooling agreements

involve cost sharing and the agreements enable the airlines to

-

‘make cost savings which they tould not have done if they operated

4

independently.

-
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‘Pooling also helps the airlines té improve load factors.

-~

. , “? B -
Furthermou#, AEA argues that airlines rticipating in pools

L]

genérélly agFee to spread their depaiture times throughout

the day insﬁéad of hévipg all flights at- the profitabie periods.
The pools are intended to compensate the airlines, for flying on

less[desirable times. Without the pools the European airline

services will be less convenient, an AEA official says‘l7

The disadvantjges with pooling between airlines from a
passengers point of view is the fact that, e.g. sharing of costs

puts less pressure on the pool partnefs to reduce the costs with
high prices as a result. T

"The conclusion of the ECAC study was that pool arrangements -

" generally protect the established airlines from excess competition

and allbw them to make long-term plans more effectively but the — -

study also concluded that pooling agreeﬁents discriminate )

against more efficient carriers and against airlines that would

like to enter markets.
The states that usually insist on a pooling—agreement‘are

those with a weak aix(line18 and so %ong as there are differences

of competitive ability among the Buropean states, the less likely

it is that liberal bilateral agreements can be introduced.19 ‘
Airline industry officials say, howéver, that there has

been a slight reduction in the number of pool arrangements.

Factors affecting this reduction of poois include the move of

-governments toward more «open sky» policies and pressure from

charter airlines.
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Another dlfficﬂ;ty with pool agreements is thé'fact
that some agreements proviﬁethat if the load factor or passenger
share of one airline exceed a set level, it receives a larger
share-of the‘pool reyenues.;‘Th stronger airline thus tries.
to negotiatg lower levels at which theilr share increases, and
the less successful ﬁatu;ally oppose this. To sum uﬁ,gpéoiing“
and other kind of coopefations are, frém éhe travellers pointn
of viéw, good, where they help the airlines reduice their costs.
Unfortunately, pooling has also a tendency to restrict competi-;
tion and give cause for higher fares. The téndency ought to be
stopped by implementing more liberal bilateral agreements. Air-
line céoperation as a means to reduce costs is important, but
as mentioned above, the largest part of the costs can not be
contfolle? by the airlines. If they lower their controllable

-

_costs . by 20%, it still would result in saving only 1%-2% of

the total costs, according to AEA.20 )

°

7.2.1 Other Aspects on Cost Reductions

Another aspect of cost reductions is that the airlines
might be tempted to reduce safety measures since they cost
money without contributing to' the economic performance of the

21 thattto

"airline. The Air Line Pilot Association, ALPA warns
reduce costs, pilots, especially those not protected by an ALPA
contract, are pressed to perform the operation under minimum

or marginal conditions. Furthermore, bad times for

ailrlines and the attempts to reduce costs, have forced some

= s Do oot At 4
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girlines to cancel orders for new, safer and ore efficient |
aircraft and instead continue to fly old aircraft that shéuld‘
be replaced. The large growth in-the number of airlines in
the U.S. have had, as a result, that the Amer£cap Federal
Aviation Administration - FAA - no& has difficulties in
controlling the security aspects of Airline activitiesjsﬁcﬁ
aé the flight performance and qaintepance procedures. No
broof exists though that shows 'a Eonnection-betweén accidents .
which have occured and the attempts by airlines §¢ reduce

. costs by red?cing safety measures. ‘;

'.
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CHAPTER '8: PRESENT STAGE OF EUROPEAN FARES
| capacITY AND ROUTES

/

8.1 European Fares

The table in Annex 1 shows the differences between U.S.

domestic fares and intra-European fares and also the different

" fares available over the North Atlantic as of January 1984.

Only one U.S. route is shown, New York-Dallas/Fort Worth, but
fares are similar all over the U.S.. for the same distahces witﬂ
similar traffic volume. In general, prices on normal economy
fares are lower in the U.S. with a few exceptions. The differ- T
ence between economy- fares and discount f;res is not as large -
in the U.S. and the same is true for the European airlines that
charge low economy fares. The higher economy fare, the bigger
difference between economy and discount fares.

Fares in Europe are not so homogenus as in the U.S.
There 1s a substantial difference between some European fares
for the same distance which makes room for competition, since

travellers can reroute trying to achieve the lowest possible

fare. They can use the economy fare only on one route segment

and discount or charter fares on another route sigment. Italy
seems to be very restricti?e in their price policy. However,
the most expensive country is Sweden. It is more expensive

than Denmark despite the fact that it is the same air company,
SAS, that is designated by both states. For example, Stockholm-
London costs 460%US and Copenhagen-London costs &MBUS,?tockholm—

&
Zurich costs 393%US and Copenhagen-Zurich costs 279%US.

’ .
f
AN i, 10"
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The liberal agreements concluded between the U.S. and
Federal Republic of Germany,l Belgium, the Netherlands ought

to have lowered the prices over the North Atlantic. This is - %

* true in the case of the Netherlands and ﬁelgium but not in the

case of FRG. The answer to this could be that the ATA between
the U.S. and FRG refers to the rate fixing machinery of IATA,

while the agreements between U.S.-Belgium and U.S.-the Netherlands

' dr>mﬂ;do that. Hence, airlines from these countries have more

freedom to compete with prices. Another argument could be that -
Lufthansa taking care of the largest part of the traffic between
the U.S. and FRG is the price leader on the route and the

other airlines follow because it is profitable to do so.

The cheapest fare over the North Atlantic is 150%US charged
by People Express. According to Bermuda II, ATA fares must be
cost related but despite the low price charged by People Express
it is still cost related since the company has managed to
réduce their costs substantially. .

The prices shown in the table say nothing about service,

losses or profits. SAS, for example, has chosen to improve

service to attract business poeple and other people that are

‘not price sensitive. These customers constitute a more secure”

source of income for the company. Morecver, the Belgium national
carrier, SABENA, which had been making losses for over twenty
years, recently managed to return into profitability as a

result of wage cuts and an early retirement program.
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To attract thase people that canlnot afford normal

economy fares, the European staEes héveﬁintroduced a number
of discount fares. At the moment there/is about 530 diffe;‘ent~
types of discount fares in Europe. There'exisés all kinds of
restrictions on the purchase and use of Fhese'lbw-fare tickets."
-Examples of restrictions are limited Validity, limited stay,
only a certain cqfegory of cﬁgtomers can buy the ticket, e.g.‘
_students aﬁg tic#et must be purchased a-ce;tain time in |

. advéncer - ‘

LY

8.1.1 Reasons for Hiéh European Fares.

in Chapter 7, I eméhasized that airiine costs 5fé much"
higher in Europe than in the U.S. as the main reason for
Highér European fares.

Airline Users Committee - AUC - has conducted a survey' =~ -
over European fares which shows other reasons for hiéh Eﬁropean

fares, than high costs.

The price level in Europe is due to several factors:

1) the many decision centres, which run counter
to greater efficiency and good coordination;

2) first cléss fares are maintained at an inade-
quate level: '

3) the losses due to revenue sharing-rules 1in the
case of non-European passengers on inter-contin-
ent trips with one or more intermediate stops
in Europe; and

4) the serious dilusion of revenues (about 30%)
due to the existence of reduced fares.?

Wi G s oAby The s ik 5
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" Most of intra-European routes are served only by two

carriers carrying third and fourth freedom traffic. The basic

carrier on these routes, but another reason is that the routes

are carefully protected by the governments. On these routes
&here there, thus, exists an effective ddopcl, there usually
also exists a revenue sharing pool with the'reéulé that carriersv
invol%éd are in a position to extract monopoly profit;; They
'have—done.tﬁis_by effecti%ely controlling the provision of’
capacity‘ané by controlling fare levels through IATA Traffic
Cohferences. In practice this has meant unusually high fare

3 ,

levels.

Furthermore, it must be remembered that virtually all

.European air services are operated by airlines owned or controlled

by their national government, implying no price competition
since they are regulated and controlled by the governments. In
the absence of pressure from consumers, there is no incentive
for either governments or airlines in Europe to reduce costs
ahd/or fares.4 And even if one government is willing to reduce
fares, the attempt can be stopbed by other governments, usually
by those with a weak airline.

Intra-European passengers are subsidizing the European
carriers on their intercontinental routes where competition is
fiercer. Normal economy class travellers are further subsidizing

all other kinds of fares on intra-European air services.5
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Iﬁ\Chaptér‘B I mentioned the 1967 Agreement on.Esta—
~b1ishing of Tariffs in Eu;ope which contains the traditionai
_administrative procedures for estaﬁlighing tariffs. Even |
if thé agreement facilitates the administrative procedufes, it
-also hampets innovative proposals #hat:would liberalize tariff
proéedures.‘ Hence, the problem must be solved through unified-

w-actions with éll the states involyed; It is, thus, best dealt

with in the framework of EEC6 and ECAC. ‘ | Lo

. 8.1.2 Discount Fares

To meet tﬁe low price competition from charter carriers,
scheduled carriers, with British Airways in a leading position,
started in the mid-70s, to introduce different kinds of dis-

/count fares. As we can see ;n Part 8.1., the number of dis-
count fares has grown considerably. The result was an increase
in scheduled traffic, since passengers chose the more convenient
services provided by the scheduled carriers.7

About 25% of all passehggrs on intra;European routes are
paying normal economy fares, 25% are using discount fares and
50% are travelling by charter.8 The amount of discount fares
available is about the same in the U.S. and they are used in
the Lame extent as in Europe. |

There are relaﬁively fewer travellers using reduced fares
on short haul routes than on long haul routes.9 The big

3k}nérease in charter and discount fares havereen recognized in

the hew liberal bilateral agreements concluded between the U.S.

»

Y
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~liberal agreements, fares, rates and prices shall be set by

tion of consumers from the abuse of monopoly power and protec-*

the charter concept and the need for its development..

and Belgium, the Netherlands -and-FRG. Fares in tPe normal

. Bermuda I type agreements are related to costs. In the new ’

each designated airline, based primarily on commercial con=- -
siderations. Govermment intervention should be limited to -

prevention of predatory and discriminatory practlces, protec-"

v °

tion of airlines from prices that are artificially low due to -

< ' a

direct or indirect governmental support or subsidie’s. FThe

- agreements betweén the U.s. —-Belgium and the U.Ss. -the Netherlands

[

. do not refer to IATA rate fixing machinery;'which is;anotner :

step'towards'a liberal fare policy. All thenney liberal egreeﬁ

ments concluded by the U.S., including Bermuda II, also recognize

°

The problem with discount fares is that they are often

too encumbered with restrictions that do not always reflect’
e , = . ,

”,coéts. The restriction imply poorer service which means‘that

-

.in practice the fares might not be' so low.as they appear to be.

.As mentioned in Part 8.1.1, passengers peging normal

economy fare are usually subsidizing passengers traveiiingﬁon

%

discount fares. The most serious case of such cross—subsidiza-

tion. can oc¢cur where low-rated traffic forms a large proportion
Q
of traffi¢c on a given route. The regulatory authorltles have

here a responsibility towards the full-fare trgveller, who may

s

.. ‘bear any residual costs not, covered by the low-rated passengers.
. v .

i g
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"Discount fares must, thus, be cost relatéa,siéce the normalvo
fares are required to be cost related. However,. airlines

can relate their fares to the costs of the*most efficiénﬁkair-
liné in the same market. Aviation authorities, therefore,~

can not foréé airlines, that, for whatever ieason, can not
match(the costs of the most efficient. airline, to charge higher .

! /

prices than their competitors against the judgement of their -

/.
mmanagement.lo T . : . /a

If.international air transport was controlled in a free
market, airlines could cross subsidize discount fares so long
as passengers travelling bn econonmy fare are wiliing to éay
‘an excessive amount of money. prever, farég in intérngiional
air tragsport are regqulated by governments. They have,,there—‘
~fore, a responsibility to see that such an uAfair situation

s

" does not arise.

'8.1.3 Requlation of tariffs

A much disputed question is whether-international tariffs
should be regulated.by gByeiﬁmgpts and IATA or if there should
be a liberalization of ta;iff‘regulations in Europe or if

’ the‘international tariff system should be organized in some other
way. There is a lot of diffe;ent o}inions in the matter amongst
: éuthors:and politicians. It is, therefore, impossible to give
a definite solution to the problem so I will refer to some views

in the matter, that represent the present international N

discussions.

A e oS o e Ais A
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No seriOusfproposalsadvocates a complete’deregulation
of interﬁgtiona} fares.- The European states ﬁill not surrender
their control over fares.: Wheatcroft, for example, believesll

-

that there is a need to regulate airline fares. "It is a central

4

feature of the whole system of economic regulation which is
necessary to secure the primary objectives of public|poliox
in air transport development. The disadvantage with fare -

requlation is though that there will be a wasteful competition

£

when trying to improve. service to attraci passengers.

The CAA in the U.K. has taken a similar view and esta—

_ blished some principles on international tariff policy.12

1) prices should not exceed the cost level
plus a fair return on capital investment;

- 2) eréry price charged should be related to ° . ¢
costs; . e

3) fare regulations should be simple, rational,
and enforceable, . .

4) air transport supply should be ‘able to meet ) oo
all demand-from categories representative -
of the population; and R L St

5) regulations should be malntained of the mini- "~
mum level required to meet the’ precedlng
objectives. e, .

However, this policy is aimediat sound;@aﬁaéeﬁenf‘of"‘fg S |
‘airlines and éfficiency of operators, but .the e is po:ooqcern ’
for the users. The policy implies that paséengers'haVe to

meeéﬁcoststheyzme mx:responsible’for. On the other hané} the

policy gives no room for cross subSLdization betWeen routes.L'J-

ol
[y

;Bﬁt one might argue thatgthose.benefitring from more favqurable

8
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conditions shogid participate iﬂ‘maintaining uhprofitﬁble
routes .3 ] ‘ c ‘ " S

International tariffs have always been established

»

through the IATA tariff -conferenices. In recent years IATA has

changed its position a little. The Association favours the

ke

1982 Memorandum of Undetstandingxondtariffs between the U.S.
aﬁd some Eurcpéan siates}, The agreement will, according to
" Sir Adam Thompson, Chairman of BCAL, transfer Qhe tariff fixing
- responsibility to éhe govermnments. IATA's role should ﬁerely
be to coordinate rates and act as a holding company for safety

- ahd Eeééﬁical'areas and inter-line facilitation 1like ticketing.14

a

s F&EEPermore} IATA proposed an arrangement similar-tG the

" MOU in matter of establishing international fares. Three

'pﬁﬁéctiVes should govern the setting of international tariffs:ls

1

1) fare zones should be established. Proposed
fares that are inside these zones should be
approved automatically by the governments;

. 2) the amount of zones should be limited to
4 or 5; and

3) ~prices should be related to costs.

The role of IATA as a tariff co-ordinator. is also advocated

by Wassenbergh.16 Inter—1lining is essential for the develcpment

. of .international air transportation. Agreed tariffs‘hust,

therefore, allow for such inter-lining. The best solution is

multilateral tariff co-ordination and not tariff deregulation

as the U.S. proposes, nor tariff regulation, nor tariff discrim-

" ination as practiced by some states in their tariff policies.

®

A
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Whatever the tariff policy is, it can not be erarated from
the policy of capacity access and regulation of market entry.
Where there is capacity control and route fixing, a free
pricing system would be nullified as traffic is properly
divided anyway.: free pricing can only be applicable where
there is a free market. It wiil otherwise lead to subsidies‘
since states will never let their airlines go bankrupt.
However, some markets are more price elast;c than other which
implies a more liberal price and capacity policy and a liberal
entry sy;gem. If there was st;ict‘price fixing on a pfice ‘
elastic market, it would protect Fhe high cost carrier,‘normally
through capacify control. A static market Siways contains ‘
price control which 1is the lqgical compliment of a carrier-
oriented capacity control systems.17

To' sum up, most authors and governments agree that there

"must be some regulation of international tariffs. The dispute

concerns mainly the extent of the regulation and in what form.18

The. aim of tariff deregulation is to give room for some competi-
tion with lower prices as a result. But we must remember that
it is very difficult to lower prices in Europe due to the high
costs. Airlines want to liberalize fares but they can not-do
that because of higher costs and personnel policies.

Naturally there exists opinions advocating total freedom

in Europe, but they are usually not well argued.19

-
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8.2 . Capacity
In bilateral air transport agreements similar to the

'Bermuda I, the primary objective is that capacity provided

by each airline should be related fg the traffic demand bet-
Qeen tHe two cbn%racting parties, i.e. third and fourth

freedom services, Capacity provided for fifth freedom traffié
is a subsidiary objective.20 Furthermore, there must be a

fair and equal opportunity for both carriers to operate, aﬂd

an eventual imbalance iﬁ the capacity provided is connected in
an ex post facto review.

) In the bilateral agreements between U.S.-Belgium (Art. il)
U.S.~the Netherlands (Art. 5) and U.S.~FRG (Art. 5) there is no
capacity regqulation. Only the «fair and equal opportunity»
;oncept is left. It provides that each party shall take into
consideration the interests of the other party and its desig-
nated airlines so as not to affect unduly the opportunities
for the airlines of the other party when exercising their
rights. However, the opportuﬁaty to operate is not the same
for all airlines.

For example, the pricing opportunity is not the same for
the European airlines as for the American airlines since costs
are much higher in Europe. Européan airlines have also the duty
to serve low'density routes meaning that they have to subsidize
them from the profitable routes. Hence, they have not the éame

| opportunity to compete with U.S. carriers on the profitable

routes.21

.~
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A liberal bilateral agreement has not yet been conclude

between two European states so practically
agreements are similar to Bermuda I. The a
or indirectly, limit the capacity to be pro
'study mentioned in Chapter 7.2 showed that
imitations on 90% of all the routes among

liberalize the capacity provisions and give
airlines to compete, the task force of ECAC
capacity regulation. One zone would be for
ing routes. If an airline wants to provide
an existing route, the state of the airline
capacity, provided that the airline has done
is able to carrg more traffic. The capacit
airline shall nbt exceed the zone limit tho
should always be set over 50% of the total

on the route,

The other capacity zone is for route
tional route is permitted automaticalily if
are fulfilled: it must be adegquate demand
new service must not affect the traffic on

the service mgy be withdrawn if an ex post

that inadequate demand exists. With a stric

all intra~European
greements, directly
vided. The ECAC
there are capacity/
ECAC states. To
opgortunity for the
proposed zones for
capacity on exist-
more capacity on
is permitted more
well in the past and
y offered by each
ugh., The limit
capacity provided
creation. Any addi-
certain conditions
on the route, the
other routes and

facto review shows

t interpretation,

these conditions can severely hamper any new route creation.
i N

8.3 Routes

The longer the distance of a journey

|

! a

is the more favourable

it is to travel by air. For example, the advantages of travelling

At e .t . ®ann.
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by air on a journey of 2,500 miles or more, are so great
compared with surface transport that aviation 'has little to
fear of competition from that transport medium. However, a
significant portion of European flights cover distances less
than 2000 miles and many flights cover distances less than 500
miles.22

A large majority of European routes ére low density routes.
Only the roufes London=-Paris, London-Amsterdam and London-
Frankfurt have sufficienfltraffic for more than one carrier.23
These‘two factors combined with the fact that most traffic in
Europe is third and fourth freedom‘graffic implies low utiliza-
tion of aircraft and, thus, expensive operations for the
carriers, "

]

Furthermore, there is a trend in Europe towards more

-

restrictive route schedules. Most European bilateral agreements

24 But some bilateral

grant fifth freedom traffic rights.
agreements concluded in-the end of the seventies only grant
third and fourth freedom traffic rights25 with some minor
exceptions. The ATA between the U.K. and Italy26 grants the
Italian carrier fifth freedom traffic rights but only to Hong
Kong which is regarded as British territory. There are also
some fifth freedom traffic rights granted in the ATA 1979
between Sweden and the U.K., but this is mainly dge to the'

E -
fact that the Swedish airline SAS, is also designated by Norway

and Denmark.

b o N



L .
T 121

The «golution to the problem of better aircraft utiliza-
tion is liberalization of the European route structure through
co-operation. The European airlines must be allowed to develop

%

pérture and arrival easily and redesign schedules and network.27

a system of services with freedom to move their places of de-

Thus, more fifth freedom traffic rights must be granted so the
alrlines can use their airc;aft in the most efficient way. If

all European states, preferably within the frlamework of ECAC,

agreed on extensive fifth freedom traffic riéhts, it would ﬁ‘
theoretically allow an airline certificated gn one of the

sta;es, to serve all other ECAC states. With fifth freedom

traffic rights granted, the airlines would have the opportunity

to interchange routes and change their schedules according to

traffic demand. Ty

s
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CHAPTER 9: DEREGULATION OF EUROPEAN
AIR TRANSPORT

9.7 Governments Attitude To, and Their Involvement In,
Airline Activities

When discussing the regulatory system of international
alr transport, certain political and economic realities can
not be ignored. Compared with other commercial activities;
aviation is unique in matter of trade and in communications.

Alrcraft can easily cross national borders which raise the issue

~of sovereignty, jurisdiction and defence.

kY

Air transport is distinguished from traditional trade
commodities, which is a reason for regulating air transport
in a different way from normal international trade. ‘Aircraft
seats are a perishéble commodity. They can not be stock-filed.
The <«market» is immobile and can not be transferred to another
country. Air transport is also one of the few commodities
Eraded by all‘ﬁations. Aviation is a commun%cation system and

it is, therefore, regarded as a quasi-public utility with cer-

" tain leigations.l

A very important task for European airlines is to create

job opportunities which gives us a sogial aspect of European

air transport.2 All these factors have to be taken into account

to understand why European governments are regulating international

air transport.

The European states have succeeded in their goal of each

having its own airline.

Lt P &

sl e
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State intervention in airline activities has, however,
been to the detriment of the consumers. All major commercial
air transport activity depends on state intervention, some-
times unilaterally, but mostly bilaterally. This ;eads to the
in;roduction of non-economic elements into the system, with

negative effects on the effectivity, as for instance:

4

- rigidity of the exchange of traffic rights
b on a purely bilateral <«do ut des» - basis,
deprimental to the network;
- the predominance of the request of market
shares for the national carriers irrespective
of their productivity; and

- unilateral restrictions on charter services.

The result is strong concentration of traffic of the
main airports, a very little chance of market entry and as to
the scheduled services, the pool arrangements and the way of
seétingﬁfares héye lead to a tendency of high fares. However,
the «public service» concept adapted by the European governments
has been to an advantage for business travellers and holiday,
makers.3 It is also a need for the airlines to be‘financiaily
heéalthy since the governments will never let their airlines
go out of business. If there would be totally free competition
some airlines are bound to get into financial difficulties.
Hence, subsidy wars will ensue.4 In the beginning of airline
activities, they were subsidized by governments due to the
heavy finmancial burdeng. In Fhe last twenty years, official
subsidies have gradually disapp;ared and today they are

exceptions.

.
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However, the system of‘@irect subsidies have been
L - replaced by a system of Andirect state aid that may be more J .

-

_harmful than its earlief forms. This indirect aid is based on

A

government aviation policies.

There still exists a couple of direct 'subsidies though.

PREETICRE. S

; ‘ J A special circumstance often requires financial aid from the

government. An example 1s the introduction of the Concorde.
The government may want the national carrier to use a

specific airport even if it is not economical for the carrier

to use it. The government will, thus, compensate the carrier

R T R R

for its losses.

1

More common, though, K are indirect subsidiesgfuch as
#d

. the following: .

Cross subsidation between markets: Tariff?loq routes
to and from developing countries are often high so the weak s
airlines from the developing countries have the opportunity

: to develop. This means that the more effective airline from .

ths developed country is makiné a high profit which is used to
compensate for losses on other markets such as the North
Atlantic.

Other examples of indirect subsidies are mandatof& use
of flag carrier by civil servants, assistance to aircraft manu-
facturing industry resulting in cheaper purchase prices or »
the airlines, preferential funding arrangements, etc.

When a low-cost operator, such as Pecple Express, starts -

(” a new service, it will only operate on the profitable routes




cause of the subsidy.
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and during peak hours. With its lower pfiée%? it Qiil‘téké
away traffic from the flag carriér.o The -flag carrier, thére; '
fore, needs financial support toybé able to serve the low- |
density and unprofitable routes. Under such cirqumstaﬁées’,
it can be argued that it is the low fare airline that isutﬁeq
. 5 v - B

When discussing the regula?ory sysiem in Euroﬁe‘ﬁe musé;r;-
Fhus, have in mind that the European governments will never b
surrender control over airline activities if the result would
be poorer service to their country or their airline wouid go

bankrupt. °

8
-

9.2 The Influence of U.S. Deregulation on EuropeahkAir Transport _

s

]. In 1978, President Carter signed the «Airline Deregulation

i
'

i
. AAct». The Act is intended to remove government control over
o '
air carriers, their market entry and their pricing. The result

" is that a lot of new airlines have emerged. They do not have

the same costs as the large, established airiines, with the
result that they are charging much lower prices. To provide -
a gimilar kind of service at much lower prices is a sign of
efficiency. The large airlines are bound to follow this path,
otherwise, they will lose traffic.6

Encouraged by its domestic derequlation, the U.S. decided
to deregu%gte also the international éirvtransport(system. The -

American positions can be summarized as follows:

S

"
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«The goal of effectively deregulating inter-
national aviation and maximizing carrier lati-
o tude on entry, pricing and service conditions
© ' is basic to U.S. policya»7

B
-

It was in 1978 the new policy objectives ﬁereuannbunced

by President Carter8 as follows:

1)

2)

‘3)

4)

5)

6)

7)

o

Creation of new and greater opportunities
for innovative and competitive pricing that
will encourage and permit the use of new

. price and service options to meet the needs

of different travellers and shippers;

liberalization of charter rules and elimina-
tion of restrictions on charter operations;

expansion of scheduled service through elimina-
tion of restrictions on capacity, frequency,
and route and operating rights;

elimination of discrimination of unfair com-
petitive practices faced by U.S. airlines in
international transportation;

flexibility to designate multiple U.S. airlines
in international air markets;

encouragement of maximum traveller and- shipper
access to international markets by authorizing
more cities for non-stop or diregt service,
and by improving the integration of domestic
and international airline services; and

flexibility to permit the development and
facilitation of competitive air cargo
services. R

E3
.-

.Simultaneous with this policy statement, the U.S. government

tried to reach bilateral agreements that would:

) ‘ﬂ\ll)
) 2)

3)

permit garanteed multiple designation;

establishment of free pricing mechanism throughz
adoption of a country-of-origin pricing system:;
and

o

liberalization charter rules so the country-of-
origin system could apply.

-

SV
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In exchange for the acceptance of these %ights by‘forgign

trading partnefs, the U.S. was willih% to gréné major route
» 9 s

. concessions as consideration. -

¢

This policy of the U.S. is an attempt to promote compe-
tition internationally. The U.S. has been accused of imposing

unilateralism and trying to alter the internatiqhal regime

without multilateral consultatidn.lo

In their attempt to impose this liberal policy, the U.S.

11

Las signed a number of liberal agr?ements. They are more

or less expressions of the above-mentioned policy and they

have completely removed the capacity clauses. bnlf the «fair
and éequal 6pportunity» is l%ft. Moreover, charter -is’libera-

lized and prices are generally lower than on similar routes

A Qg_over:ned by other fore restrictive agreements. This is due to
S

the fact that the fares are now based more on market considera-
tions and do not have to be relatéd to costs.( The main provi-
sion is tLough.the route allocation with extensive fifth freedom
rights granted. The most important provisions from the liberal

U.S. agreements can, thus, be summarized as follows:

E

‘Unlimited designation;
- multiple and optional routes;

s -. no capacity clause but provisions for
) ensuring fair and equal “opportunity for
competition;

4 .

} - no distinction between charter and scheduled

pricing. Country-of-origin and double dis-
approval clauses; '

4 - price matching. Automatically approved fare

if it is substantial similar to other prices
on the same routd;
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- government interference only where there .
is price abuse; and

- -charter and scheduled services are nego-
tiated together.l2

@

Aiflxpe; from those Buropean states that haQé«signed
this kind of liberal agreements with the U.S.-Belgium, FRG, and
thé Netherlands are now forced to be more effective. However,
the éroblem is éhaé if they fail to Operat; profitably, the
result will likely be subsidization. Furthermore, this liberal
trend in i@éernétional protectionism is opposed by states with
Qeaker airlines or which do not want a liberalization of inter-
national aviation fbr some other reason.13 There has been sg;éng

-]

opposition to the liberal trends, started by the U.S., FRG®

firmly opposes the extension of tariff liberalization.14 This

83 -

Y

is despite the fact that thé tariff clauses in Art. 6 of the
U.S.~-FRG ATA is more restrictive compared to the other liberal
agreements like the others, tariffs are gased on commercial
considerations, but unlike the gther agreements the U.S5.-FRG
ATA refers to IATA's rate fixing machinery and it also contains
a double approval clause in the case the airlines from both
contracting states have agreed on an IATA tariff. If they do

" not agree, the country-of-origin clause applies. See Art. 64

of the U.S.—-FRG ATA.

9.3 European Deregulation

An analysis of the present European regulatory system

reveals that the system is not different from systems in other

W 3
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markets. The system is based on bilateral agreemeﬁts, or,
in the case of non-scheduled operations, unilateral permits, °
apart from a number of specific activities regulated by the
1956 Agreement on non-scheduled traffic concluded in the
framework of ECAC (see Chapter 5).

Th? bilateral system in Europe includes both the classic
categories of bilaterals: Bermuda I type and pre-determination
agreements. Very few cases of multiple designation are to be
found. The tariffs are concluded through IATA Tariff Confer-
ences.15 The agreements grant third and fourth freedom traffic
in virtually all cases. The route structure is very restricted

so the carriers can only operate to major hubs in each state.

Fifth freedom traffic rights are granted in 75% of the agree-

‘ments, but fifth freedom traffic account for only 1% of all

u

intra-Euroéean traffic. The bilateral agreements provide for
multiple designation, but practically all European states have
only one flag carrier. Hence, nearly all routes in Europe are
operated by two carriers. Ninety per cent of the agreements
in Burope regulate- capacity through predetermination or ex
post facto review. There are, in addition, a large number of
inter airline commercial agreements. Seventy—-five to eighty
per cent of all km. performed in Europe are under pooling and
all of them are revenue sharing and 15% of them provide for
sharing of expenses.l6

The question is now whether this system is best for

-future development of European air transport. As we can see,
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the system is highly regqulated to the benefit of the national

.carriers. One of the reasons is that a basic policy of each

European government 1is to have its own national carrier.
Other policies of the European states can be summarized as

follows: \ .

1) states want to ensure that the network of
services offered to the public generally
has a reasonable constancy and durability;
2) states want their airlines to be profitable;
3) states want to serve other national interests
outside air transport, such as tourism, the
balance of payments, defence, all of which
may be dependent on the existence of air
traffic into their territory; and
4)xw%%%tes want_to offer their travelling public
low f?res. .
' i
When discussing an eventual deregqulation of the European
alr transport system, we must remember, as mentioned before,
that European governments will never completely give up their
control over the air transport system. The governments will
have to give up some of their policies to make an eventual
derequlation possible. We must also keep in mind that the pur-
pose of an eventual deregulation is to provide the public with
better and cheaper air transport services. If that goal can

not be achieved, the present system will most likely continue

to govern European air transport.

9.3.1 Possibilities for Deregulation of European Air

Transport
The deregulation in the U.S. started around 1978. The

new system is substantially different from the old one. Hence,

“a e T e T
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the final effects of the change can not be seen immediately.
That is why the European states have been reluctant to follow
the U.S. experiment. So farﬂfﬁere has been no actual changes
in the air transport system in Europe except from the liberal
agreements concluded between the U.S. and Belgium, FRG,
the Netherlands, and also the Memorandum of Understanding for
North Atlantic Air Services 1982. Nevertheless, from different
symposiums held, books and articles written, policy statements
made, one can draw the deduction that there is a tendency in
Europe towards a more liberal air transport system within the
framework of Lhe present bilateral system. |

We can distinguish two‘main regulatory trends in Europe:
total pricing freedom subject only to antitrust laws, and
regulated pricing flexibility exemplified by the liberal bilateral -
agreements and the Memorandum of Understanding 1982.18 We shall
examine the different proposals a little more closely>and see
if there exists a common Eur;pean air transport policy.

In 1981 there was an air transport symposium held by the
Royal Aeronautical Society in Lendon. The subject of the sym-
posium was «The European Aviatioh Scene: A Review of the 80's».
Scholars, politicians, and airline people gave their opinions
about how the future air transport system in Europe would look
like. Lord Trefgarne expressed a commén view that decisions
in aviation is often made by politicians with the result that
the decisions tend to have political considerations instead of

commerc:i.al.19
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Aviation has changed a great deal in the technical and
commercial fields since World War II, but the regulatory
system has remained the same. Lord Trefgarne suggested that
airlines should have freedom to offer prices based on market
forces instead of being cost related as they are now. The
trade shall be free but fair. There can not be a fair trade
if not all airlines have the same opportunity to compete.20
The purpose of these proposals is to make Eurcopean airlines more
competitive. Not through a complete deregulation like in the
U.S. though, but an orderly deregulation through international
bodies like EEC and ECAC. Intervention by governmental author-
ities shall be limited to control that fares are not dumped, but
generally in line with costs and they shall also prevent abuse
Qf monopoly.

Also Antoin Daltman from Aer Lingus argued that aviation
poligy'must be broadly consistent with Europe as a whole rather
than geared to narrow' sectioned interests.

A rapid liberalization of the present system is essential
according to A.V.P.Vernieuwe, Secretary General of Independent
Air Carriers of EEC. The flag carriers will, otherwise, gain
an even more dominant position and it will be extremely diffi-
cult to establ;sh new services. Others argue that the derequla-
tion must be taken step-by-step. An orderly deregulation and
reorganization of services is more appropriate.

The suggestions by Vernieuwe will improve flexibility of :

charter fares so operators can meet demand better and traffic
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rights will also be more easy to obtain. Vernieuwe's view

is that the major obstacles to implement his proposals are

the pool revenue sharing and capacity determination even on

the high density routes. The best solutionaccording to Vernieuwe

is to let the EEC administer the air transport system in Europe.
Erdmenger22 also emphasized the flexibility concept. It

must be easy for the airlines in Europe to enter new markets.

There 1is no possibility for a total deregulation, so it must

be balanced between freedom and intervention to the interest of

" the airlines and travellers. Erdmenger wanted a reduction in

the national interest by establishing a network of services
between European states, based on airline initiatives and not
based on bilateral agreements.

Other authors argued that there should be different
systems on differént markets. Erik Wessberge argued in his
article «Fair and Equal Opportunity», ITA bulletin no. 12, 1981,
that liberalization is suitable in different grades in differ-
ent regions and on different routes. Antoin Daltman gives the
same view and argues that there should be low prices on high
density routes and high prices on low density routes.23 There
are also voices that want to take a more careful approach to
an eventual deregulation of the European air transport system.

The fact is that the present system has worked well since
World War II. The airlines were subsidized in the beginning but
are not any longer. More and more people use aviation as a

mode of transport. And the most important of all,compared to

RS
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other prices, fares have not risen as much. Opponents to
deregulation, thus, argue that one should be careful changing
a well functioning system. I will here give a brief summary
over the most common arguments against deregulation.

Liberal policies are not within everyone's reach.( Liberal
agreements have only been introduced between countries that have
strong markets, i.e. the industrial and <«new industrial» coun-
tries in south-east Asia. The carriers from those countries
can - contrary to airlines from developing countries - chose
whether they want to participate or not in low fare policies.

The other countries are able to participate in these policies _ -
only if they begéfit simultaneously from a major traffic flow -
or have a seizable cost advantage. These developing states

can not adopt liberal policies because they operate services

in their markets and their airlines are often high cost opera-
tors. A more suitable approach is co-operation between these
states to try to reduce costs.

However, protectionism is not a solution to their pro- !
blems because it wéuld remove them even further from the main

traffic flows.24

Rigas Doganis adds more arguments in his article:25

1) Unregulated markets would result in cut-throat
price warfare with chacos and adverse consequences
for all participants;

2) "aviation is a quasi-public utility which the
governments prefer to stand on its own feet.
Hence, they give the airlines a protective -
position to survive economically; and H
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3) scheduled services must be protected from
non—-scheduled services, since scheduled
services have certain obligations to
provide service for the public.

:

Furthermore, a state will never limit its sovereignty 3
over the airspace by permitting access to it for all the other |
states through a multilateral agreement. Similar arguments are %
given by Director General of IATA Knut Hammarskjold.ZGﬂ Heavy
investments are made in national airlines. The states would
thus never let their national carrier go under.27 There are
also fears that all routes will not be served properly.

A common argument is that there will not be a fair and
equal opportunity to compete, since new airlines will only
operate on profitable routes while the established‘:airlines
have to serve the non-profitable routes as well. Hence, why
shouid there be no competition even on high density and profitable
routes.28 ' 7

At the above-mentiocned symposium held by the Royal Aero-
nautical Society, the social aspects of air transport were
emphasized by Clive Iddon, Secretary General, Committee of
Transport Workers, EEC. Deregulation, even 1f it is very little
and organized, ﬁeans that airlines have‘tb be more productive

which means less employment. He also believes that competition !

is likely to lead, under certain conditions, to misuse and

waste and that the workers will suffer in the end. Layoffs
with only a couple of per cent will have large consequences

since, e.g. British Airways alone has about 45,000 employees.

i
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A summary of all the opinions indicate a trend toward
an orderly deregulation. The concept implies more flexibility
in pricing and market entry so the airlines are able to changg
fares and route structure according to demand. The states
can not deregulate alone, all European states have to deregulate
together. Hence, a coherent European policy is necessary,
preferably within the framework of EEC and ECAC. How much it
is poséible to deregulate can only be told by the future. The
reason for orderly deregulation is that the European air trans-
port system is so well established with the same type of bi-
lateral agreements and the same kind of policy among the Euro-
pean states. To change this overnight is impossible and above
all, the European states will never agree on U.S. type of
deregulation.

Another reason for a careful approach is that the funda-

bl

mental problem in European air transport is the high costs

(see Chapter 7). Without lowering c2sts first, it is difficult
to lower the fares. Furthermore, many states have other con-
cerns than liberalization of aviation at the moment. There are
more crucial matters that the airlines have to deal with first
such as the economic recession over capacity, inflation, rising
costs, cgrowded airways, and illegal discounting of tariffs.
States, %herefore, want order in aig before they can think of

libéralizing the system.29

?
The purpose of an eventual deregulation is to make air

transport more available to the public by offering them more

choices of routes and lower prices.30 .
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" ‘ A good summary of the phrposés and results of deregula-
tion is made by Hans Raben31 and his opinion is also reflecting

the opinions I have presented above:

l) for a start, states will refrain from
further “reducing the level of services o
- on existing routes;

2) they will allow experiments with capacity
if it would result in better services;

3) they will relax restrictions on applica-
tion for services to or from other air-
ports than the large hubs;

4) they will authorize fare innovations with-
//’ in a fixed set of rules, e.g. fare zones;

5) a close surveillance of the market by the
states must be established to produce evalu-
ation of experiences and to spot dangerous
situations; and

* 6) the possibility of remedial actions in agreed
circumstances should be provided for.

There is already signs of that the policy of orderly
deregulation will be implemented in the future. The liberal
agreements concluded between the U.S. and Belgium, the Netherlands,

band FRG are example of a more liberal policy as well as
the Memorandum of Understanding 1982 with its fare zones over
the North Atlantic.

A study group established by ECAC - CCOMPAS which studied
the conditions for deregulation in Europe, advocated orderly

deregulation and flexibility.32
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’suggest that, when necessary, national sovereignty can not be

" exercised. The question 1s whether an international body

: activities.2
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CHAPTER 10: ECAC AND EEC AVIATION POLICY

i

e e e eww - e

10.1 EEC Aviation Policy ' . S

.y

/By its nature international air transport tends to .

overr&de purely national interests, although this is not to’

like EEC is suited to regulate European air transport, bearing

in mind the concept of national,éovereignty of the member o
states and their common interest in a well functioning aigl Toe
transport systgm: Regardless of what the final conclugfan

might be, European air transport can not be looked at simply ‘
from a Community standpoiné} since intra-European services '
affect and are affected by, extra-European air services.l

The EEC can not alone work out a series of co-operative

agreements among member states because the nature of the Community

~1s a general concept that flows/into all fields of-economic

- - §‘ o
.
A

The EEC can not operate alone tg improve aviation in

oy P :
Europe. It needs help from memberlstiiesggnd the rest of the

»

world.3 The Council of Ministers and the European Parliament
can not force proposals in the air transport field, on the

member states. And most members are not yet ready to yield

national sovereignty to give the European Parliament legislative

powers in a federal Europe.4 ) ' . ,

-
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5 ‘ 3 a

*So far, European states have been very reluctant tb:v
enter int6 co-operation in air transport. The states are
more concerned about thelr own airlines than a common Europgah
;ir transport policy. Nevertheless, the Community has taken
measures to try to impéove the European air Eransport systemn.

It has studieénihe system and has proposed solutions that
would benefit the Community as a whole. Furthermore, it has |
urged member states to implement the propo;;d policy. A liberalv
lizati;n of the ‘European air transport system will stand a
better chance to be implememrrted if all -states do it at the
same time. Tﬁis does not only concern the states byt also the
airlines, that must be given the oppBrtunity to take initiatives.

In 1961 the European Parliament set out a polic& that was
aiming at an integration between air trahsport and other modes
of traﬁsportation. The policy wanted to establish: low tariffs,
progressive abolition of state aids, formation of prices on the
bagsis of costs, orderly competition between airlines, freedom
of action for airlines, neutrality as between airlines and as
between modes of transport, predominance of a world solution
over a Community solution.6 As we will see, most of these
proposéls are still advocated by the European Parliament and
EEC. The first four proposals have also been implemented. That
was easily done at the peginning of the sixties when internation-
al air transport grew steadily. .

With the crisis in aviation starting in the middle of

the seventies, EEC became more active with attempts to solve

e
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-

the problems Qf European aviation. Study groups and com-—-
missions were established. I will give a summary over pro-
posals and actions taken by the EEC and any of its bodies.
The European Commission, which act as a civil service staff
to the EEC, has studied the issues of fares and airline com-
petition. In 1979 it issued a memorandum entitled «Air
Transport: A Community Approach». Included are four goals as
follows:
1) a total network unhampered by national
carriers with efficient services beneficial
to the different user groups, at prices as
low as possible without discrimination;
2) financial soundness for the airlines, a
diminution of their costs of operation and
an increase,.of their productivity;
' 3) safeguarding the interests of airline workers
in the general context of social progress in-
cluding elimination of obstacles to free
access fo employment; and
4) improvements in conditions of life for the

general public and respect for the wider
interests of our economies and societies.

The goals are to some extent in conflict with each other.
The interests of the employees is part of what caused European
airline productivity figures to be far lower than iq the U.S.A.
But cutting costs through work force reductions wouid be poli-
tical suicide. The Commission also emphasized an overall
European policy and co—-operation between the states.7

The Transport Commission of the EEC has made extensive

~
studies over the past years in the field of European air trans-

port policy. In the progress of-its work it publishes reports

b
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and proposals that do not necessarily reflect the opinions

ke

of the Community. One of these reports from 1981 advocates,

@
"

apart from technicalqco-operation:

1) the Community should co-operate more with .-
international aviation bodies 1like ECAC
and ICAQ;

2) facilitate regional aviation. This proposal
has always been criticized by transport
trade unions and railways. A more thorough
examination of regional aviation will be
made in Chapter 13; and \
3) tariff matters should be dealt with by those
who are most fitted to do so, like IATA, and

they should also be regulated through bilat-
eral agreements.

As mentioned, the Coﬁmission does not always reflect the wviews
of the Community. As a matter of fact, there are various
opinions in the Community and among member states on how to
regulate the European aviation system. That is why there is
no practical results so far in the liberalization of the Eystem.
The EEC has taken a careful approaéh and only adopted some
resplutions urging the member states to comply with free-trade
princibles in establishing aif fares to increase the competition
between airlines.9

The moét comprehensive proposal was made by the Commis-
sloners of the EEC in February 1984.., The proposal would relax
fare and capacity restrictions, limit pooling and forbid govern-—
mental aid to the national carriers. The proposed <«Common Air
Transpoft Policy» has to be approved by the transport ministers

of the member state_s.lO The reason for this proposal was that

~
!

! -

|
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b

the European Parliament filed charges with the European

Court of Justice alleging that EEC violated the EECT by not
§ [ ]

deregqulating air transport, since the treaty requires free

competition also in air transportation as well as in other

11 -
commercial activities.

The Common Air Transport Policy meets the demands of
the treaty without having full deregulation like in the U.S.

The main elements of the Commissioner's propo%al
{
include:

- vernmental aid to airlines will be for-
bidden, apart from when it is a matter of
specilal circumstances, such as subsidizing
a newly emerged airline;

- Governments will not be able tp reqiire air-
lines ‘to participate in pooling as a condition
of granting routes. They may, however, allow
the airlines to establish pools. Capacity
limitations are only permitted if both states .
agree, and can not be imposed as a condition
of granting traffic rights. The proposal
encouraged fare zones, in which proposed fares

e would automatically be approved.

Ny

Again it must be stated that - as the Assdéiation of
European Airlines does - the basic problem is to lower the
costs. And as mentioned in Chapter 7, the governments are
fésponsible for most of the ‘airlines cogts. Thus , deregulation
is good, but the airlines must have; a chance to make full use
of an eventual deregulation. -

As we can see now, the posit%on of the individual states“
in Europe is restrictive. The most important aviation state in

Europe-United Kingdom - is supposed to be the most liberal even

P
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though it is more restrictive than the U.S.12 As all other

»

Eurobean states, the U.K. has a strict control over its

[}
airlines,13 but, nevertheless, it wants a certain liberaliza-

tion and orderly deregulation.14

-+

This policy is, however, not confirmed by its practice.
In 1979 the U.K. concluded bilateral agreement with Sweden,15
which is very restrictive. It only provides for third and
fourth freedom traffic, Art. 2 and section 1, and the tariffs
are to be established according to the International Agreement
on the Procedures for the Establishment of Tariffs for Scheduled
Air Services from 1967, Art. 8, which is regarded as hampering
liberal tariff innovations. The capacity provisions resemble
the Bermuda I capacity provisions,Art. 7.

One might think that the agreement, was forced upon the
U.K. by a protectionist Sweden. However|, Sweden regards itself
#s being liberal minded aﬁd uses Bermudd T EYpe agreements.
In recent years, however, it has been forced to make concessions
due to a widespread protectionism. The basic concept for Sweden
in bilateral negotiations is now mirror reciprocity including
predetermination of capacity. Tariffs are to be regulated
according to the 1967 International T;fiff Agreement. Sweden
is, moreover, reluctant to force its airline to enter into
pooling ag£eements. In matter of the liberal trends implemented

by the U.S., FRG, Belgium and the Netherlands, Sweden has for

the moment taken a careful approach.16
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10.1.]1 Impact of the EEC Treaty on European Air
Transport

As mentioned in Chapter 10.1, the European Parliament

has filed charges with the European Court of Justice alleging

that EEC violated the EECT by regulating air transport which
is supposed to be left to market forces.l7

There are different opinions whether the EECT governs
air transport activities and if that is the case, is the

present air transport system violating the EECT.

Weber argues18 that air transport enterprises are not

!

regarded as pure public utilities in the EECT, meaning that
they have not a protected position in matter of competition and,

therefore, can not invoke Art. 90.2 of the Treéty which reads:

«Any enterprise charged with the management of
services of general economic interest or having

the character of a fiscal monopoly shall be

subject to the rules contained in this Treaty,

in particular to those governing competition to

the extent that the application of such rules does
not obstruct the de jure or de facto fulfilment of
the specific tasks entrusted to such enterprises.
The development of trade may not be affected to
such a degree as would be contrary to the interests

of the Community.» .

Since air transport is here regarded as an activity with

| L}

the usual rules of competition applicable, the price fixing
through IATA can be considered as b Nng against the rule of
competition in EECT Art. 85.3. That|{ article reads as follows:

«Nevertheless, the provisionsf paragraph 1
(competition rules) may be declared inapplicable

in the case of:

- any agreements or clauses of agreements bet-
ween enterprises; .

L]
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- any decision or classes of decisions by
associations of enteérprises; and

- any concerned practices or classes of
concerned practices which contribute to
the improvement of the production or
distribution of goods or to the promotion
of technical or economic progress while
reserving to users an equitable share in
the profit resulting therefrom and which:
a) neither impose on the enterprises

concerned any restrictions not
indispensable to the attainment of
the above objectives; and
b) nor enable such enterprises to elimin-
- ate competition in respect of a sub-

stantial proportion of the goods
concerned.»

But, Weber continues, the price fixing is linked to the ?ask

given, by law, to the airlines to perform services. It is a,
condition under which the route concessions for the scheduled
alrlines are granted, especially with reference to the Inter-
national Tariff Agreement 1967.

Aviation can not be understood as being a task in the
sense of Art. 90.2 of the EECT. But, one can argque that to
fulfill their task of rendering air transport services, the
airlines must be able to fix prices through IATA, otherwise the
fulfilment of the task would be obstructed. Furthermore, full
application of EECT rules would lead to non—IATA'price-fixing,
no governmental subsidies and free competition. But the system
would also be limited to the Community which would not be

favoured by third states.
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Salzman argues, on the other hand, that the prite fixing '
system19 of IATA is not consistent with Art. 85.3 EECT| because
the essential element of competiti?? - price - is missing.
However, Art. 90.2 could be an escape ,clause, if the airlines
were reqgarded as having a special task to fulfill according to -
said article.

The non-application of the EECT to European air transport

20 He means that the general rules of the

is argued by Pallott.

Tre&ty do apply to air transport, but they are only significant

in relation to establishment and‘of marginal significance in

relation to rules of competition, the negotiation of agreements ) -

and representat;on in international organizations. -
Whatever the application of the Treaty is on air transport,

the EEC apparently feels that there is a need for liberalization -

and deregulation and, thus, h;s started to take measures. The

progress is slow, due to resistance from member states.

10.2 ECAC and ICAQO Activities

ECAC has also studied the problems of European air trans-
port and in 1982 it published a report on competition on intra-
European éir services.2l The report, known as the COMPAS report,
does not necessarily represent ECAC policy, but is is extremely
useful.

It was used as a basis for ;Fcommendation at the 11lth
triennial session of ECAC in June 1982, which requested the

European states to examine the possibilities for progressively

°
s
-
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introducing some addigional degree of flexibility and cém-
petition and to consider the use of the more flexible

concepts described in the report.

The report suggested some possible changes of the regula-

“tory framework. It must be more flexibility in tariff and
capacity regulation and in route entrance, in order to raise

the level of competition on intra-European routes. «Saféty nets»
must be provided for since there is different competitive
capacity of the European airlines, and that the degree of libera-
lization 'that would be acceptable to governments, is not the

same on ail routes.

i

The\gzones of freedom®» that would be created for tariffs

| ;
would look: very much like the zones established in the Memorandum

2 —

of Understanding 1982. A zone would be established round a
reference price and all prices proposed by an airline would

automatically be approved by the governments concerned. About

=

the zones of| capacity and routes, see Chapter 8.2.

These zZones of freedom would be supervised by the govern-

ments under one of the-following systems:

overnment intervention;
- dual disapproval;
| - home!| state approval; and

- country-of-porigin approval.
|

A step in the opposite direction, towards more regulation
and government intervention, was taken at an ICAO conference in

1977. It was the developing countries that wanted this conference
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to try to achieve what they could not achieve in IATA or

through bilateral agreements. Resolutions were adopted

stating that capacity should be regulated through predetermina-
tion by governments and/or airlines. The conference also agreed

on more government caontrol over both scheduled and non-scheduled
. ‘ - r
air services.

However, it is doubtful whether this conference has

contributed a solution to the problems of the present inter-

M

naticnal air transport system. First, ICAC must be regarded as
wrong forum in this matter. Second, resclutions by ICAO are *~
not. binding on the member states. Third, many important avia<

tion states did not agree to the resolutions.22
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CHAPTER 1ll: AIR TRAFFIC OVER THE NORTH
ATLANTIC

The busiest air transport market in the world is the
North Atlantic. Hence, many airlines want to establish air
services there. The result is a market with extremely fierce
competition. Every airline wants to continue their services
over the North Atlantic, even if it means that they will lose
money, which, as a matter of fact nearly all of the airlines
are doing. The competition is especially fierce in the low-

1

fare market.

To meet the competition from charter and low-fare carriers

kl

like Peoples Expresf, the established airlines introduced APEX,
Advanced Purchéée Excursion Fare, and other discount fares.
There are now hundreds of different discount fares over the '
North Atlantic with different kinds of restrictions.

It was Lakers «Skytrain» that introduced the low fares in
1977. This event caused confusion on the market, contrary to
IATA's policy of order and stability.3

To some extent the airlines compensate the low yields from
lhe discount f;res by increasing business and first class fares.
The reason for these measures .is to fight the charter competi-
4
IATA, thereby, changed its view that air transport over the

North Atlantic should be coordinated and regulated. IATA ‘has

now accepted the rules of competition over the North__Atlantic.5
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.of establishgd carriers, low fares resulted in more traffic-all

TN

The effect of the liberal agreements'betﬁeendthe U.s.
and Belgium, the Netherlands, and FRG is shown in Annex 1.
Fares between these states are somewhat lower, especially the

! ~

discount fares.
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An overview of the market on the North Atlantic shows
that the «apen rate» situation, started by Laker, with differ-
ential priding, has turned out to be possible and that demand °

for air transport was very price elastic. Contrary to fears “

4

Lk d BRI

around. TIATA turmed out to be irrelevant on the North Atlantic.

1

Airline management has though managed to adjust to the new

o S, & b~ T o

situation and been able to handle all the different- fares.
The situation also shows that European carriers are able

to cope with unpooled, uncontrolled, unregulated and unpredic-

table air transport, so long as they offer the services that

the public wants.6

The Memorandum of Understanding 1982 (see Chapter 5) is
another factor that has affected the éituation over the North

Atlantic. The U.S. wanted free competition over the North

+ Atlantic but the European states did no@fagree. They wanted

something in between cartel-type fares and free cempetition so
they established the Memorandum of Understanding as a compromise. -
The Memorandum also helps relations between the U.S. and

states critizising the U.S. for unilaterally forcing deregula-

]

- tion on unwilling state)s.7 . .

Moreover, the Show Cause order, prevgnting American carriers

from taking part in North Atlantic ratemaking conferences, was

A
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C ‘not implemented due to the Memorandum. The Memorandum has
. S

o0

given the cjovernments more to-.say about fare setting since
¢

they decide the limits of the fare zones. The role of IATA
in fare setting on the North Atlantic has thus declined.8
The governments will be involved even more in the fare -
T setting, because the airlines are, due to competition, forced
®° ', to set.the fares below ti;e zone limit, which means they have to
go through the usual procedures to achieve governmental appro-
val of their fare proposals. T}ie. Memorandum has set a tre;'xd

in international fare setting policy with more flexibility, but

. still governmental control. It is exemplified with the proposals = -

PR

from ECAC. and EEC, about intra-European fare policy, which are -

C similar to the Memorandum. It must be pointed out though that

. the Memorandum did not have any affect on Belgium, the Netherlands . -

EES

and FRG and their traffic over the North Atlantic, since they

§Ed already concluded their liberal bilateral agreements with

1

the U.S.
: ®

: g
" - . B . @ ..
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CHAPTER 12: CHARTER C

The relationship between scheduled services and charter
services is one of the most urgent problems in the fiield ;f'
regulatory policy. There is a sharp conflict between indivi-
dual andfcollective demand on the air transport system. Hence,
a need fér regulation.

Scheduled services are eségntially a collective demand and
charter services an individual dem@hd. Without some %ind of |
regulation the gr;wth of charter operatiéns,in many markets,
would lead to a decline in scheduled services.1 -

This statement has proven to be true on the intr%—Euroﬁéan
market where chgrter services take care of 50% of all passenger

2 N

km. Charter® services also increased over the North Atlantic

duriqﬁ the, seventies, due to the liberalization of charter rules,

[+

- which has blurred the distinction between charter and scheduled

services. A lot of different charter concepts were introduced
on the North Atlantic, beginning in éhe middle of the sixties.
I have described the most important of them in Chapter 1.

Thus, over the years, new types of services developed which
are ﬁeither scheduled por charter services. These low cost and
low fare services are performed more or less regularly in
accordance with a timetable, they are open to the public and -
are not subject to «Eommon carrier obligations».

There is one important distinction though. Charéer ser—

vices can not be offered directly by the airlines but have to
. \«/'M' ™~ §
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" - be sold through travel agencies.3 There is not much reggia—
tion of charter. Charter is exclusively governed by unilaf-
eral actions from the governments. Only two multilateral con-
ventions onréharter have been conéluded, the multilaféral Agree-

©

ment on Commercial Rights of Non-Scheduled Air Services among -

the Association of South-East Asian Nations 1971 and the Multi--
lateral Agreement on Commercial Rights of Non-Scheduled Air

Services in Europe in 1956, which I have referred-to in Chapter

5. None of these two agreements have contributed much to the
development of international charter traffic.

‘ In the beginning of the seventies, the U.S. started to -
Eonclude bilateral agreements that included regulation of charter -

services. It was on the basis of the 1970 Nixon statement.4

Bermuda II was the first bilateral with this arrangement that -
took the form of a temporary memorandum of understandiﬁg on
non-scheduled air services or a bilateral non-scheduled air
services agreement.5 The bilateral agreements between the U.S.
aﬂd Belgium, FRG and the Netherlands all contain provisions
about charter. These actions are all in line with the suggestions

3. given by ‘different authors during the seventies implying that

the concepts of chartef and scheduleé services should be regula-

ted together. - ' ¢

Bernard Wood argues6 that the same rﬁles should be appli-
cablg to both kind of services with the implication that limi~

ﬁations‘should be imposed to protect charter from the market

powers of scheduled services and to protect scheduled services
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( - from the price advantage of charters. Airlines operating
scheduled services shoulﬁ also be able to make room for
charter passengers on the same flight to fill up the aircraft.
E.'Driscoll7 has four recommendations about the relationship

between scheduled and charter services:

1) country-of-origin approach for charter;

2) bringing scheduled capacity in line with
demand;

3) the restructuring of IATA rather than its
elimination; and -
/;f:ﬁ’/// v
4) that both scheduled and charter airlines
listen to what the travellers are saying.

[

s It‘is obvious thatgthe trend is heading towards a closer

relationship between scheduled and charter services. In the

N

future these two concepts may be regulated and defi%ed in the
same manner. We must though remember that there are different
charter services. There still exists pure charter flights where,
for instance, a group of persons or a company hire an aircraft
for one specific trip. Special rules will, of course, be
applicable to that kind of service.

The European charter market is totally diffferent from
charter over the North Atlantic. Originally, European charters
were themselves the product of a very high fare European
scheduled system. As mentioned, the.result is| that cha;ter in
Europe now accounts for 50% of all intra—Eurogean traffic. Thigllﬁ

caused severe problems for the scheduled traffic and in fact,

( it is the wide availability of charter services in Europe that

-

%
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has contributed to the current situation of high fares on
scheduled services.8 One solution could be a common (de)
regulation of charfer gnd scheduled services.

When an internatianal system is left to unilateral actions,
there is no coherence and control over the activities which in N
the worst cases can lead to organized protectionism.

A step in the right direction is already taken by the
U.K., thé U.S., Belgium, the Netherlands, and FRG when they

included charter services in their bilateral agreements.

~
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CHAPTER 13: REGIONAL AVIATION IN EUROPE

!/4

The development of regional air transport in Europe has
taken place mainly in the last ten years. Growth was slow in

the beginning due to financial problems. Other major obstacles

PRS-

in the development was the privileged position given to the
\

national carriers by the governments.
), .

‘fhe;e have never been clear and precise regulations govern-

[

~ 1
ing regional>.transport in Europe. There is no exact definition

of what type ofxaircraft the regional carrier can use and there

is no regulation about the services that can be provided.

N
~

Administrative proceduré§ are also more complicated and time
consuming. There is,thus,\é\yery unstable working base for the ‘
30l commuters in Europe, takihg’@gre of about 5% of the air e
traffic.2

Before further discussion, we should give an approxima-
tive definition of a regional airline, or commuter. It can
best be defined as a licensed scheduled operator, which serves
the air transéort needs of a particular area of a given country.
Its route network can extend beyond national borders.

Despite the difficulties in the beginning, European AR
commuters have now stabilized their operations. Rationaliza-
tion, accounting discipline, a helping hand from national
carriers are factors that have helped to put the commuters on a

more stable footing. Especially the help from national carriexs

has been a major influence in the development of the commuters.
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The national carriers have subcontracted services to

_tth or provided indirect financial assistance. That is a

recognition of the fact that commuters can perform certain

3
services at much lower costs.

13.1 European Regional Aviation Organization

With the goal to develop European regional aviation, thé
European Regional Aviation Organization - ERA - was formed
in 1981. The founder of ERA, Moritz Suter believes that the
determining factor for the development is that the corresponding
cost structure is maintained. It is not so important what typé
of services they offer.

The airlines have been hesitating to join ERA though.
ERA is mainly supposed to deal with long~term goals such as
iméroving bilateral and multilateral co-operation, standardi-
zatiaon of e&uipment and the drawing of an overall plan designed
to encourage the harmonious development of regional air trans-
port in Europe in order to create the basis of stability with-
out which this sector cin not continue to exist or prosper.
The Europgan commuters are, however, first interested in
short—-term factors such as the compet?tion from fast trains and
tbe uatidﬁh; carriers. The fact that ERA is also accepting air-
craft aﬂa engine manufacturers - officially to encourage co-

operation between manufacturers and operators - is not seen in

a very good light by all the regional ai;lines.4' ‘
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13.2 Opportunities For, and Restrictions On, European
Regional Aviation

Pad k)

Regional airlines have to compete not only with the
large, established carriers, but also to a high degree with
a well built road transport and railway system.

The commuters' advantage oveér ground transport is speed.
However, since commuters operate only on short-haul routes,
the advantage is not so great. Hence, the time the passengers
ipend on the ground must be as short as possible. Moreover,
airports used by commuters must be sited close to the city,
which is possible in matter of noice aspects, since most air-
craft use propeller engines which are not so noisy as jet
engines. It is when the flight is over mountains or water when
the time gained is considerable.>

Commuters have become a compliment to the large carriers,
since it is too expensive for large carriers to operate on
short-haul roﬁtes dué to the type of aircraft they use. The

commuters use much/gmaller and fuel efficient aircraft.

“‘Feeder services are the most attractive types of servicez:iA

for cbmmuters. The airline is then operating between smaller
cities - not served by the big airlines - and the large hubs
where the traffic is taken care of by the big airlines. To
only operate between smaller cities is not profitable enough
since there is not enough traffic.

The problem is #hat most European routes qnly connect

i ;
capitals and larger cities and they are ogly served by the _
LY /£

2
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national carriers. The European governmenfs are very reluc-
tant to permit commuters operating from big hdbs.6 The com=~
muters are, thus, left to serve smaller cities where they are
not competing with the national carriers. Hence, there are
disputes about what type of airports and cities coﬁmuters can
serve.. Three different categories of airports have been de-

ot
fin?d, as follows:

Category 1 - is'principal airports; : li
£ JCLQ )
Category 2 - is major provincial airports;
Category 3 - is other airports.7 ‘féﬁ N
ek g

Governments are not willing to let commuters serve routes
between category 1-1, 1-2 and 1-3 since those services would
compete with flagrcarriers. To the detriment of thé commuters,
the governments work to protect the revenues of the flag-
carriers and to do this they keep ticket pricgs/ap and restrict
capacity and cross-border operations fq; gomﬁuters.

Another chief obstacle is the }nférnational law that gives
the states the control over its a;fépace and commuters can Abt
thrive in it unless the states support legislation favourable

to their existence.8

/
“&

As we can see there is resistance against commuters
because some believe that there is no room for them. Moreover,
the present financial situation.éf the flag-carriers is so
bad that more competition would harm them to the disadvantage
of the public. The commuters will also have severe financial

difficulties due to the unprofitable routes they serve. The

o
]



PR

AL N Pt LI ] TR L

e s S, g e

- N . y
A e T P ST T HRE 4 -

168\
° {
airlines will, therefore, abandon the services to the detri- - P
ment of the travelling public.lO But this is not true. If

!d’ . &

the publié wants the regional services, it will continue to

use them and thus keep the commuters profitable.

@

As mentioned in the previous chapters, there seems to be a V-

e S S T g e AL T

tendency towards liberalization of the European air transport
v
system. This trend has also affected regional aviation and

there is proposals from scholars, .governments, EEC and ECAC
how to facilitate regional aviation in Europe. The role of

future regional air transport will be dependent on the attitude - -

—

of a large number of parties - or of conflicting partiés,ll

AN ¢

as follows: ) -

- national civil aviafion authorities which ,
may be, to-a greater dr lesser extent,, 4_ .
liberal or restrictive towards commuters;

- agencies other than civil aviation depart-
ments such as Department of Transport, )
regional development, trade development and N
° finance agencies; .

- international organizations which to a
greater or lesser extent support liberaliza-
tion of inter-regional air transport;

- the national carriers which see their opera-
tions threatened;

-  competing transport media; road and railway; .

- regional authorities capable of financing
the creation and/or operation of air networks
involving their region; and i

- alrcraft manufacturers whose brojects will be . .
influenced by the attltudes taken by the
different parties. B ) -
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Despite resistance,”especially from the national
carriers, there is a degree of optimisms; among some of the

y . " commuters. It stems from the potential of regulatory reforms

P ——

among European states as well as from increasing patterns of ~

Neo
]

co~-operative_ efforts between commuters and larger airlines

such as the co-operation between Crossair-Swissair and Swedair-

- )

. SAS.

There is a movement to bring abouf%regulatory reforms in

Europe‘andnadvances made in this aréa are expected to have a
positive impact on regiona; airlines. Studies are made by
. ECAC and EEC in this field. Such reforms would create oppor-
{ - ) tunities for commuters to develop their international flights
(; and provide them wiéh better access to important markets.

- The best way for commuter airl¥nes to develop in Eurépe
is to allow them to fly time conscious énd relatively price
insensitive business passengers from an‘airport near their
home, over geographical obstacles of waters and mounfains or
distances where train can not compete, to the city where they
want.to do business that day.12 It will thngh'take quite a
while before the Eurogean states agree to such a liberal systém
for commuters. However, there is a tendency that smaller steps

-~ will be taken to 1iberal§;b regional aviqtion. An initiative -«
was taken by the Commissi?n of the European Communitiéé in
November 1980 to regulatd the operation of certain regional air

-services. The aim would be to set up an interzfegional network

(‘ based on secondary markets with inadequate services. The

*.

0
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1

2,

[

' objectives of the bf&posél would open up markets, create
; B -flexibility in regulations and lower fares. The result |
should be growth in local and regional air transport to

the benefit of existing or new carriers, major airports,
T — :;'—
which will be less congested, and to the users through . -
)

extended public services. ; . s

. - . - | 3 [
The services regulated in this manner would operate on

EY

categories 1-3, 2-2, 2-3 and 3-3. The minimum stage le@gth .

would be 200km except where considerable time could be gainedf

w'

due to geographical situation. The aircraft would have a;maxi-
mum capacity of 130 seats or a maximum take-off weight of under

1 53 tons and services would be scheduled. ' §

¥ (“ , The proposal met, of courée, resistance from nationa

i * carriers, but also from governmﬁﬁfs, afraid of embarking on‘;

3 multilateral system with inadequate’ or ambiguous provisions.13, T
If the proposél is adopted, the services mentioned'would be
regulated multilaterally and fall outside the scope‘of bilateral
ééreements. a

- ~. Another proposal woéorth mentioning is one that advocates

] the introductior of «shuttle sérvice», like NLM's city hopper

p\with on board ticketingl4 and also the proposal that would
facilitate services with documents and small parcels.15

e The proposal from the Commission of the European(Commu%ity

has to be approved by the Council of Transport Minisfers. How-

g éVer, in the final directive there are amendments to the

(; Commissions proposal that limit the liberal approach taken by
LY ' “ !

4 the Commissiony

——

.¥




©171 .

©
<

The original propoiil allowed services betweén air-
ports of category 1-3 to exist outside the scope of bilateral
agreements. The final directive opgly provides for ser;ices
among Eategory 2 and 3. Contrary to the original proposal,
the di{ective does not provide for all-cargo or m;il services.
The types of aircraft to be used are smaller than originally
proposed. The mgximum seat capacity will only be 70 seats and

the maximum take-off weight will only be 30 tons. According

to the directive, airlinés still have to apply for permission

!

to exercise fifth freedom rights. The directive also restricts |
the extra-bilateral licensing_pf Community regional air ser%iqes.
The directive also daubles the\minimum distaqce«for extra-
bilateral services to 400km.

ERA sees these limitations as unnecessary and restrictive.
Nevertheless,‘it must be seen as an important step forward
ﬁblitically - it is the first time air legislation produced by
the Community. The largest impact of the directive is that
fares are now allowed to be cost-related for commuters. They

do not have to charge the same high prices as the national

carriers do. The fares will be <«air carrier determined» instead

of government determined.16

To summarize the situation of European regional aviation,

it is still restricted by.the governments due to their protec-

" tion of the national carriers. This protection is the largest

obstacle for the development of European regional aviation.

on

r
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The directives adopted b& the Commission of the European
Cémmuniéies are not liked by the ERA because it feels the
directive is too restrictive. It will not improve Europedh
regionai aviation to any greater extent. However, it is

a steplin the right direction and It will most likely be

further liberalization in the future.
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CONCLUSION

In previous chapters, I have given a view over the
present stage of European air transport and its different
aspects. There seems to be a tendency towards regulatory
changes in Europe. Most authors agree that some deregqula-
tion and liberalization of the present bilateral - and in
case of charter, unilateral - system in Europe has to be
made. The dispute concerns mainly how and to what extent
the liberalization should be exercised.

As we know, the present system has worked without major
chanes since the introduction of Bermuda I. The system
obviously has advantages since it has been working for such a

*long time. The traffic has grown“steadily, fares are rela-
tively lower now than before. Evefy European state has managed
to develoé an international airline having to subsidize them
other thgn during the first years of operation. So the ques-
tion 4%, is there a better system for both the airlines and

the travelling public. . .

There has been two attempts, 1944 and 1947, to establish
an international convention on commercial air transport. BFth
failed. According to Hammarskjold a much more flexible system
was produced instead-a system of bilateral agfeementsmbetween
governments with intér—liqking remoté“control through their
respective flag carriersg' Hammarskjold continues, that govern-
ments had a need to cbtain the optimum advantages from every

route concession whiéh would only be possible through bilateral

ATA.

USRIV
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(" J So far there is no multilateral agreement established
that mitigate the disadvantages with bilateral agréemengs,
without requiring individual sFétes to sacrifice Eﬁe advan-
tage§. Only receqtly is there a plurilateral proposal in
these matters which I will deal| with later.

IATA has played a crucial role in acﬁieving many of the
gbjectives contained in a multilateral system. IATA has
acted as a multilateral link between the bilateral agreements.’
It is clear, according to Hammarskjold, that had there not been
this léose form of multilateralism, the system today would
have been very different from the one hoped for.

The systh is, of course, not perfect. Wessberge argues2
(. that the system is ill-adapted to air transport's universal
role since it<does not perfectly meet the objective of optimum
reciprocity sought by pairs of partneis and it is detrimental
in various ways to the users. However, Wessberge concludes
tha% there is no better existing syséem.

Another point is that the internatiopgl/air transport

12

. g:narket is not only located between the two parfies concluding
é bilateral agreement. In the international context a market

is not a service point in the narrow, technical sense of the
woid. It is a complex whole, subject to various factors:

traffic flows, government agreements, the state.and impact of
competitiqn. The result is that balanced participation in -

air -services between bilateral partners is an uncertain business,

ABI with no possiBility to regulate capacity and use pools in a

o
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perfect way. Another argument in favour of the bilateral
system is the introduction of the liberal bilateral agree-
ments concluded by the U.S. Theyexemplify the flexibility

of the bilateral system by the fact that they are different

from ;arlier bilateral agreements andbthat they provide various
possibilities in setting of fares and providing of capacity.
Bermuda I has served as a model for a large number of agree-
ments in the world. Hence, it provides a coherence among all f
the bilateral agreements. If there should be a deregulation j
of international air transport system, all bilateral agreement;
have to be changed in thg same manner And at the same time or

a multilateral air transport convention must be established.

V- The U.S. has tried to promote their competition philosophy
through unilateral actions without multilateral consultations.>
The passenger rich U.S. is using this bargaining tactic towards
smaller states siﬂce the U.S. can prevent substitution of
alternative routes. Airlines of smaller states are dependent.:
on the big American market. KLM, for instance, would suffer
enormously if traffic between the Netherlands and the U.S. was
cancelled. For the American carriers it would not matter so
much, because they can carry traffic from the U.S. to London,
Frankfurt or Brussels, from where the travellers waould go on

to the Netherlands. The U.S. has been exploiting this weakhéss
of its negotiating partners byuseeking liberal agreements with

selected, strategically situated states, to put maximum pressure

on neighbouring states to conclude similar agreements. The
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Benelux states in Europe and Singapore in Asia have served %
as such wedges to promote U.S. aviation policy.4 ’

Whether this U.S. policy will be successful is difficult
to say. If the European states believe the liberal trend is
going to far, they probably will organize and apply a common
more restrictive policy towards the U.S. ‘

I think that we can%iconclude that an eventual deregula-
tion in Europe can not be achieved through a multilateral con-
vention but has to be acijfved within the framework of bilatera-

. lism.

Even in Europe, there are different environments and
markets. Different social, political and economic factors deter-
mine the air transport policy of a state, which implies differ-
ent opportunities for the airlines to operate, e.g. the public
service role can be more emphasized in certain states with the
obligatorium for the flag-carrier to serve low density routes.5

What we are talking about here is the core of the bilater-

\\\\al agreements; tariffs, routes and capacity. Technical and
. administrative procedures‘; e naturally easy to ;gree upon
in a multilateral convention. We have come to a point where
we can propose a solution to| how an eventual Liberalization and
derequlation of the European)air transport sygtem would look
like. It must be an organized multilater;l/deregulation in
the framework of the present bilateral syétem.
The approach has been advocated b& the International

Chambeérs of Commerce, ICC.6 In its sfatement, ICC considered
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a new‘contractual system in the framework of a multi-
lateral agreement ;ithin which bilateral agreements could
be negotiated. The main principles would be compliance with
market mechanisms, a minimum of government intervention and
no excessive financial costs to be imposed on airlines for
national pclitical reasons. The approacb would be gradualism
without procrastination meaning that a solution is urgent but
that it is necessary to proceed slowly and in stages.
A very extensive proposal similar to ICC's ismade by
representative from the Dutch authorities and from KLM. § It
is called the <«Plurilateral Air Transport Agreement» PA A.7 .
Their definition of plurilateralism is: <$b-operatkegﬁxwuf/// _
between mor% than two states irrespective of their geographic
location, but not encompassing a majority of world states. -
The term plurilateral was preferred to multilateralism to
indicate that the aim was to include some variants of bilatera-
lism within a multilateral regulatory framework. In other
words, to combine the two systems in response to the differ-
ences in situations and to permit the progressive and orderly
development of this plurilateralism.8 Plurilateralism is |
supposed to link states together with the same private apprgbch
towards their airline's interest and operations.
Member 'states of the PATA shall, when concluding a bilater-
al agreement with another membef‘staée, include the provisions

given in the PATA. They can naturally provide for even more

liberal arrangements than the PATA is providing for. The PATA

is essentially a combination of different bilateral agreements.9
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(, When fifth freedom traffic,rights are granted in a
bilateral;agéeement, it is not sure that the airline that
has receiéed this right, can exercise it due to restrictions
from third country. The PATA solves this problem by giving
complete freedom for third, fourth, and fifth freedom tréffiC‘
righ;s, but only between members of the PATA.

The PATA can be a step towards gradual liberalization
iof international air transportétion through a'étep-byhstep
!approach. Special arrangements can be agreed upon between
" parties bilaterally so long as they are not more restrictive

than the provisions in the PATA. L j
The essential objectives of thé PATA is to promote
( responsible, efficient and economic airline operations under
’ non-discriminatory conditions with an optimum benefit for the
users of air transportation. Thus, a sort of cabotad% rights
for all designated airlines between the territories of the member
states. This freedom is expressed in Art. 11 ofuthe draft
proposal - «Fair competition®». Pricing is supposed to be left
- entirely to the airlines. However, 1if ra“party is dissatisfied
with a fare, it can require consultation with the other party!
Art;‘lZ.l.b.ii. < .
Essential elements in the PATA are fifth freedom traffic,
tariff freedom, route freedom and capacity freedom, charter
freedom and fair competition. The built in mechanism to arrive

at these freedoms gradually, by concluding bilateral agreements

(; within the framework of the PATA, makes thed PATA a flexible




ins;rument for progressive liberalization of international
ailr transportation. This flexible and pragmatic apéroach

is highlighted by the provisions in the PATA which authorizes
member séates to deviate between them from the PATA, if “they
agree that their specific bilateral relations so require, as
long as the interests of other parties to the PATA are not

gl

affected thereby. With the PATA, the shortcomdngs of bilateral
Qgreeﬁents are overcome at the sahe time as thznétates sover-
eignty and control over their territories are maintained.

The Netherlands has proposed the draft PATA to the U.S.
since the U.S. is the most important aviation state and for
‘the reason that the.draft is similar to the U.S.-the Netherlands,
ATA.lO It has not yet been réached én agreement. '

| The plurilateral proposal wég criticized by the former

U.S. Staée Department Expert, James Atwood at the Amman Con-
ference on <«Regionalism in International Air Transport» on
19-21 April 1983.

Instead of creating a snowball effect, the formula
would rather resemble a spider's web. For example, state A,
after concluding a PATA with B, might try to obtgin substantial
advantages from third states by holding out the possibility of /
extending the PATA to them. They have to accept the whole
agreement if they want to implement it. Hence, only A, pro-
moting the PATA has a veto right. The PATA would, thus, be
used by A as a bailf without its partner B being able to inter-

vene - which would be a warped form of bilateralism. Additionally,
' !
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if A is a minor market and B is a major market, B 1ose§ out
in the exchange system set up by the bilateral model. More-
over, third states would probably prefer.to keep the advantages
acquired with B in their respective bilateral agreement: there
would, thus, be a returﬁ;to bilateralism, with"plurilateralism
and multilateralism being checked.

The criticizm is ma%nly focused on details which can be
changed. Thus, if the European governments really want a liber-
alization and deregulation of the European air transport systemn,

a system containing the PATA is worth discussing.

%o

ST . -
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WICUS INTRA-EUROPEAN - AND NORTH ATLANTIC FARES ~
AS OF JANUARY 1984

Fares Owver the North Atlantic

Econcny Fare’ Lowest Fare

New York-London ! 550 150
New York=—Frankfurt 697 r 395 a
New York-Brussels L& 542 170
New York—-Amsterdam i Ca 566 330
New York—=Stockholm 680 . 565
New York-Paris PA—619, ™A-705, AF-747 593 .

659

New York-Rome . 711

Y Bomestic US Fares i

1 Tondon—Copenhagen 350

Stockholm-Zurich 393

~ (
\\\ Flight Time Economy Fare Lowest Fare --
. ~. - |
” New York-Dallas/Fort Worth. 2,5h 300 210
Ihtra-Buropean Fares
Flight Time Econcnty Fare  Lowest Fare
I
London-Stockholm © 2,5h s60* 281
Paris-Helsinki 2 h 421 337
Amsterdam—Rome . 2 h 318 337
Brussels-Madrid 2 h . 2842 256
Copenhagen—Zurich 2 h 279 251
Athens~Madrid 2,5h 474 251
London~-Vienna ! 3 h 324 304.
. Stockhplm—Paris 2,5h 432 272
Iaml-Copenhagern 2,5h 350 215
x“’ 4
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% ‘ ] ’ DRAFT PLURILATERAL AIR TRANSPORT AGREEMENT | \ .
& \\ i
ARTICLE 1 T
; @ Dcﬁmnons ' ' ‘ - \
. . |
: k4 * . Por thc purposcs of chis Agreement, unless otherwise stated, the term: oo \

a) *Acronautical authorities’ means, in the case of any party, any person of agency notified
by thae party as having jurisdiction over air transportation;
b) “Airline’ means any enterprise performing air transportation; ' P
<) "Air transportation’ means any operation performed by aircraft for the public carriage of ;o
. - ' trafﬁc in passengers, baggage, cargo and mail, separately or in combination, for |
B ;/ remuneration or hire;
b . d) "Convendon’ means the Convention on International Civil Aviation opened for signa-
o % Coy ture at.Chicago on December 7, 1944, and mcludcs ‘
\ { (i) any amendment chereto which has enteredi mto force under Article 94(a) thereof and
has been radified by the parties concerned, and \ ‘ ‘
- - - (ii) any Annex or any amendment thereto adopted under Article 90 of that Convention, 1
' ) insofar 2s such Annex or amendment is }n force for the partick concerned; :
o ¢) ‘Designated aicline’ means an airline désignated and authotized in accordance with
o T ' Article 3 (Designation and Authorization) f this Agreemeny; '
f) ‘Party’ means any state for which this Ag t is in force? {
8) ‘Price’ means any amount charged or to be char; y airlines, directly or through their ‘
! agents, to any person or entity for the carriage of passengers (and their baggage) and
! cargo (encluding mauil) in air transportation, including:
. I (i) the conditions governing the availability and applicability of a price; and
’ (ii) che charges and conditions for any services ancillary to such carriage which are
offered by airlines;
h) “Territory’ means the land areas, and the territorial waters adjacent thereto, over whxch 2 (

1

!

’ /
H

-t g
o

state exercises jurisdiction in macters of air transportation;
| ) i) "This Agreement’ means chis Agrccmcnt its Annex(es), and any amendments thereto,
insofar as any such amendment is in force for the parties concerned;
j) ‘User charge’ means a charge made to airlines for the provision at any given time of any
specific airporr, air navigation, or aviation security, property-of facilities.

S bk e A w4y

o In the Chicago Convention (art. 96) the term ‘asriine exclusively refers to the operator of scheduled /

Do air services, Since the PAT A intends 1o cover any bpe of commercial public carriage by air, includling

so-called charzer flights (see also the definition of the term 'air transportation’ m conpunction with

, Section 2 of Annex 1), @ broader definition of the term 'airline’ has been igserted in this Article.

- ( However, the inclusion of charter air transportation in the PATA does not extend 1o the relation -

* The commenis are provided, where appropriate, under each article in iralic.

' -
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v betueen the charterer and the public, because the PATA addresses itself to the activities of the direct

air carvier only. Hence, the definition of the term ‘brice’ includes the wholesale but not the retail price
Jor charter air transportation.

The terms ‘scheduled” and 'non-scheduled’ have not been defined, if only because there is no general
worldunde agreement on thar precise meaning. Moreover, such definitions would have been relevant
only in respect of the air transport relations between PATA members and non-PATA state. In
respest of air transportation berween PATA members the distinction between ‘scheduled” and
‘non-scheduled’ by one of them has no implications for the airlines of the other members (see also the
comments under Annex 1),

The definirion of the term 'user charge’ envisages that such charges may vary depending on the
aitport used and on the time at which the services in question are provided.

ARTICLE 2

Grant of Rights .

1. Each party shall have the rights specified in this Agreement in respect of international air
transportation by its airline(s).

2. Nothing in this Agreement shall be deemed to grane the right for the airline(s) of any
party to participatc in caborage air transportation within the teritory of any other party,
excepe thar, 25 from the date on which Annex 2 to this Agreement ceases to apply, such
airline(s) shall be entitled to participate in such transportation within the territory of
any other party if: ' .

3) the national law of thar ocher party permits it to allow (an) airline(s) other than its
own zirline(s) to pasticipate in such transportation within ics terntory, and

b) the party of which such airline(s) is (arc) a national allows participation 1n cabotage
air transporraton within its ternitory by the airline(s) of that other party.

It is common practsce for states to reserve caborage air transportation for thar own atrlines. In article
7 of the Chicago Convention this is even explicitly permitted. However, since the PATA seeks to
promote efficrency and Jair competition in air tramsportation, its members should in principle be
\prepared 1o grant each other’s airlines cabotage rights on therr iriternational air services operated
pursuant to the PATA. In fact, if an airline of a state serves two or more pornts in the territory of
another state on the same mternational flight, 1t is normally i a posttion to utiize part of its
capaaty for the carrrage of local 'fill-up’ traffic between such pornts. Without the right to carry such
traffic, the arrline concerned operates less efficiently, while 1t has a compentive disadvantage if an
airiine of that other state operating an international service on the same route is permitied to exervise
such local “fill-up’ rights. .

However, in various states the grant of cabotage rights to foreign airlines requires a change in the
natinal law. It would be impractical to make such change a prevequistie of PATA membership.
Moreover, states need sufficient time to realize such change and canmot be expected to grant any
cabotage rights to foreign airlines without adequate reciprocity.
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In view tbfm/’ ‘paragraph 2 of this Article envisages a reciprocal grant of rabo/age Jacilities aﬂly 1/

at the end of the transisionat period defined in Annex 2, the national luw of ibe PATA member
concerned permits it to allow such facilities. As long as its national law does not s0 permit, a PATA

member may at least be expected to avoid an unduly restrictive interpretation of the term ‘cabotage’.

To this end PAT A members should consider the origin/destination of the traffic (as evidenced by the
document of carriage) and not the points of uplift/ discharge as the decisive cabotage criterion. In
other words, onby the carriage of purely domestic traffic should be classified as ‘cabotage air
transportation’,

R - . ARTICLE 3

ST S

w7, + + Designation and Authorization
i

1. Each party shall have the righe to dcsxgmtc as many airlines as it wishes for the conducr
of intgrnational air transporration pursuant to this Agreement and to withdraw or alter
such designartions. Such designations shall be transmitted in wnting through diplomatic
channels to any other party to of from whaose territory such transportation is to be
perfopmed.

2. On receipt by a party of a designation and of applications from the airline(s) so
designared for operaring duchorizations and tcchmcahpcrmxssxons in the form and
mantier prescribed for such applications, that party shill grant appropriate authoriza-
tions and permussions with 2 minimum of procedural delay, provided-

2) subptanual ownership and effective control of that airline are vested in the party
which, has designated thac airline or in nationals of thac party or 1n both, and
b) thye airline is' qualificd 1o meer the conditions prescribed under the laws and
regulations which the party considering the applicadons normally applies to the conducr
of intérnational air transportation, provided such laws and regulations are not incon-
sistenq with this Agreement or any of its provisions; and
¢) the party which has designated che airline is maineaining and administering the
standards set forth in paragraph 2 of Article 6 (Safety) of this Agreement,

oy

M a/t{p/} Hesignation, in which some states have an immediate and understandable interest, is not an

‘absolurg’, right under the PATA. Like the other a1z transportation opportunitres ipecified in the

PATA, multiple deﬂgnatmn should be used by PAT A members in a manner which is consistent with

the purpeses of the Agreement; notably those et out in paragraph 1 of the Article on ‘Fair

Competition’. If a member in a speafic case wishes to obyect to multsple designation on the ground that

it is incomsistent with those purposes, nothing prevents that member 1o resort to consultatrons and

arbitration. Moreover, a PAT A member preferring single designation oni a route can at any ime
propose to the other member concerned to conclude between them a special agreement to that effect
which will override the multiple designation provision contamned in paragraph 1 of this Article (see

© paragraph 3 of the Article on ‘Entry nto Force’). During the transitional period a PATA member

can even without such special arvangement maintam the smgle designation provisions of the bilateral
agreement concluded with another PATA member and in force between them on and before the date
that borl of them become PAT A members (see Section 5 of Annex 2).
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ARTICLE 4 . ¢

Revocation or Suspension of
Operating Authorization
1. Each party may revoke, suspend, or limit the opcraung authorizacions or rechnical
permissions of an airline designated by any other party in the event:
1) substantial ownership and effective control of that airline are not vested in that other
party or in that other party’s nationals or in boch; or
b) thar airline has failed to comply with the laws and regulations referred to in
paragraphs 2 and 3 of Article 5 (National Laws and Regulations) of this Agreement; or
¢) that other party is not maintaining and administering the standards as set forth in
pamgraph 2 of Article 6 (Safety) of this Agreement.
2. Unless immediare action is essential to prevent further non-compliance with subparz:
graphs 1 b) or 1 ¢) of this Article, the rights established by chis Article shall be exercised
only after consultation with the other party concerned.

'

ARTICLE 5
National Laws and Regulations

1. Any party’s nmational laws and regulations pertaining to any part or aspect of, or to any

matrer related co, air wransportation performed under this Agreement shall be, and shall

_ beapplied in 2 manner which i is, reasonable and not inconsistent with che purposes of
this Agreement.

2. While entering, within or lcaving the territory of any party, the lzws and regulations of

~~" that party relating to the operation and navigation of aircraft shall be complied with by

the zirline(s) of any other party.

3. While entering, within or leaving the territory of any party, the laws and regulations of
«that party relating to the admission to or departure from its territory of passengers, crew
or cargo on aircraft, including regulations relating to entry, clearance, aviatton security,
immigration, passports, customs and quananune or, in the case of mail, postal regula-
tions, shall, in so far as such laws and regulations require compliance by airlines, be
complied with by the airline(s) of any ocher parey.

1t is obvious that international air transportation performed pursuant 1o an international agreement
like the PATA will in many respects continue to be governed by national laws and regulations of the
parties. However, as stated in paragraph 1 of this Article, a party may be expected not to use us
authority in this area in a manner which would be either unreasonable or intronsistent with the
purposes of the PATA. By incorporating this provision in the PATA each panty remams
accountable vis-3 vis the others for its oun legislative, administrative and judiciary activities in
respect of international air transportation under the PATA.
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' pnny sh recognize as valid ccrtiﬁczt%s of airworthiness, certificates of compe--

| of performing air transportation pursuant to this Agreement, provided that the
il requitem¥nts for such certificates or licences at least equal the minimum standards
¢ which may be established pursuant to the Convention. Each party may, however, refuse
v to recognize as valid for the purpose of flight above its own territory, cerrificates of
Lﬁ , competency and licences granted to, or rendered valid for, its own nationals by any other
,  party. e
lkz. Each party may request consultations with any other party concerning the safety and
l h+ security standards mantained by that other party relating to acronautical facilities,
aircrew, aircraft, and operations, of the airlines of these parties. If, following such
consultations, the party which has requested such consultations finds chat the other
party does not effectively maineain and administer safety and security standards and
requirements in these areas that are equal to or above the minimum standards which
may be established pursuant to the Convention, that other party shall be notified of such
findings and of the steps considered necessary to bring the safety and security standards
and requirements of that other party to standards at least equal to the minimum
standards which may be established pursuant to the Convention; and that other party
shall take appropridte corrective action, The party which has so noufied thac other party
* reserves the right to withhold, revoke, or limit the operating authorizations or technical
pcmussxons of that other party’s airline(s) in the event that other party does not take
such appropmtc action within 2 reasonable time,

.
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ARTICLE 7

i

——
L

Aviation Security
RN

31 reaffitms its commitment to act consistently with the provisions of the Convention on
n  Offences and Cerain Other Acts Committed on Board “Aireraft, signed at Tokyo on
[’1 September 14, 1963, the Convention for the Suppression of Unlawful Seizure of Aircraft,
y signed at The Hague on December 16, 1970, and the Convention for the Suppression of
wh  Unlawful Acts Against the Safety of Civil Aviation, sxgncd at Montreal on Scptcmbcr
11 23, 1971;'and , .
(12, shall require that opcrators of a.ucmft of its registry act consistently wich apphczblc
{| aviation security provisions established by the International Civil Aviation Organiza-
%{ tion; and
#13. shall provide maximum aid to any other party with a view to preventing unlawful
1 seizure of airenaft, sabotage to aircraft, zirports, and 1ir navigation faailities, and threats
to aviation security; give sympathetic consideration to any request from any other party
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for special secunty measures for its aircraft or passengers to mect 2 particular threat; md\
when incidents or chreats of hijacking or sabotage against aircraft, airports or air
navigation facilities occur, assist any other party by facilitacing communications
intended to terminate such incidents rapidly and safely.

'

ARTICLE 8
Commercial Operations

1. Each airline of any party shall be allowed:
2) to establish in the territory of any other party offices for the promotion and sale of air 3
transporration as well as other faculities required for cthe provision of air transportation,
and
b) to brng in and maintain in the territory of any other party — in accordance with the
laws and regulations of that other party relating to entry, residence and employment —
managenial, sales, technical, operational and other specialist stzf@quircd for the
provision of air transportation.

2. Each airline of any party shall be allowed: - : ]
1) in the territory of any oth(:r party to engage directly and, at that zirline’s discretion, L
through its agents in the sale of air transportation in the currency of that other party and
at prices which thar airline may charge for the transportation concerned under Arricle 12

" (Pricing) of this Agreement, irrespective of the right of thae airline to perform s% ‘ '
transporration, and . -
b} to convert and remit promptly to 1ts home country any revenues obtained in the
territory of any other party in excess of sums locally disbursed, such conversion and
remictance to be permitted without restrictions or taxation 1n respect thereof and at the
ratc of exchiange applicable to current transactions and remittance. -

3. Each airline of any party shall be allowed to perform its own ground handling at the
airport(s) in the cerritory of any party (“self-handling”) or, at the option of that airline,
to use the ground handling services of any person or entity authorized to perform such
services at such airport(s), it being understood that the authorization to perform such
services shall not be unreasonably withheld from any person or cntxty selected by that
airline, and furthermore that such ailine shall not unreasonably be prevented from
performing ground handling services for any other airline(s) at the airpore(s) in the
territory of any patty. '
These rights shall be subject only to physical constraints resulting from reasonable
considerations of airport safety or airport capacity, it being understood that the party in
whose territory such constraints occur shall provide appropriate evidence thereof In the
event such constraints limit or preclude self-handling ar any airport in the territory of
any party, thac party shall’
a) endeavour to remedy such situation as soon as possible and, pending such remedy, to
minimize the adverse effects which such situation may have on the airlines of the parties,
and .

b) preval upon the airport authori tics concerned that, whencver reasonably possxblc and

228 ~




-

ETCPRAA

P

e

N

cconomically justified, existing self-handling facilities are made available to the aitlines
of the parties proportionate to the ground handling facilicies which each of these airlines
may reasonably require for the conduct of its operations to and from that airporr.

. 4. Each airline of any party shall be allowed to enter into co-operative arrangements with

\\any other airline(s) and any other interested person(s) or enuty (enuties)
a).for the purpose of resolving problems causcd by insufficient capacity to provide, at
any time, customs, technical or operational services and facilities, including handling
and othier ground services and facilities, and
b) for the purpose of achieving 2 more efficient use of aircraft, staff or facilities, assisting
~ at least cemparanly ~ less developed airlines, or sxmplifying technical and operarional .
conditions,
provided such armngcmcnts are not inconsistent with the provisions of this Agreement.

This Article groups together some of the important commercial facilities which arrlines require when
performing nternational air transportation. Since these facilities are sometimis not (adequately)
made avatlable to airlines, there is ample reason for specifically including them in the PATA. In
paragraph 2a) a dustinction is made between the right to sell and the right to perform air
transportation, because some governments seem 1o hold the (incorrect) view that an airline’s right to
apply approved arr fares is limated to the few route segments for which 1t has received traffic rights (see
Sor an analysis of this restricsrve view H.A. Wassenbergh'’s article on the sixth freedom question
included in this volume).
Ona m:mber of airports not more than one airline or agency is licensed to perform ground handling
- services, Generally, such a monopoly situation has a negatrve effect on both the quality and the cost of
the /Jamz'lmg services. For that reason paragraph 3 of this Article speafically includes the option of
Self-handling”. Fusthermore, this paragraph allows the asrline of a PAT.A member to perform
grayr{d bandling sevvices for any other airline. This additional right enables the handling airline to
achieve the required level of efficiency in the use of its handling facilities, e.g. through a more regular
utilization of s handling staff and equipment, Sometimes, however, the exercise of these ground
handling rights may have 0 be limited. While recognizing the need thereof, paragraph 3 seeks 10
prevent any undue restriction of such rights by governments or by azrport authorities, To that end this
© paragraph narrowly defines the circumstances in which ground handling rights may be restricted and
specifies which addztional obligations the PATA member concerned has to meet in such circumstances,
Paragraph 4 of this Article allows airlines to enter into vanous types of arrangements, such as
arrangements for the allocation of available airport slots among airlines and for the conduct of
international air services on a lease, blocked space or similar basts. However, PATA members cannot
be e@ected to permut arrlines to conclude arrangements which are inconsistent with the PATA itself.
Such arrangements are therefore excluded under this paragraph

L

‘, ' ARTICLE 9

.
. Customs Duties and Taxes
a
i

1. On arriving in thg rc"r‘ritory of any party, aircraft engaged in international air transpor-
tation by the airline(s) of any other party, their regular equipment, ground equipment,
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fuel, lubricants, consumable technical supplies, spare parts including engines, and
aircfaft stores (including but not limited to such items as food, beverages and liquor,
tobjcco and other products destined for sale to or use by passengers in limited quantities
during the flight) and other items incended for or used solely in connection with the
opgration or servicing of aircraft engaged in incernational air transportation shall be
exempt, on the basis of reciprocity, from all import restrictions, property taxes and
capiral levies, customs dutics, excise taxes, and similar fees and charges imposed by the
national auchoriries, not based on the cost of services provided, provided such equip-
ment 2nd supplies remain on board the aircrafe. ‘

. There shall also be exempt, on the basis of reciprocity, from the taxes, duties, fees and

charges referred to in paragraph 1 of this Article, with the exception of charges based on
the cost of the service provided:

2) aircraft stores, introduced into or supplied in the terricory of any party, and raken on
board, within reasonable limits, for use on outbound aircraft engaged in international air
transportation by the airline(s) of any other party, even when these stores are to be used
on 2 part of the journey performed over the territory of the party in which they are taken
on board; and :

b) ground equipment and spare parts including engines introduced into the territory of
any party for the servicing, maintenance or repair of aircraft engaged in internacional air,
transportation by the airline(s) of any other party; and '
¢) fuel, lubricants and consumable technical supplies introduced into or supplied in the
territory of any party for use in aircraft engaged 1n international air cransportauon by the
airline(s) of any other party, even when these supplies are to be used on 2 part of the
journey performed over the territory of the party in which they are raken on board; and
d) any other equipment introduced into the territory ‘of any party for use by the
airline(s) of any other party in its (their) commercial operations under this Agreement.
Equipment and supplics referred to in paragraphs 1 and 2 of this Arricle may be required
to be kept under the supervision or control of the appropriate authontics.

4. The exemptions provided for by this Acrticle shall also be available where the airline(s) Jf

any party have contmftcd with any other airline(s) for the loan or transfer in the
terricory of any other party of the iterns specified in paragraphs 1 and 2 of this Arricle,
provided such other airline(s), similarly enjoy such exemptions from that other party.

. Each party shall usc its best efforts to secure for the aitline(s) of any other party on a

reciprocal basis an exemption from raxes, duties, charges and fees imposed by state,
regional and local authorities on the items specified 1n paragraphs 1 and 2 of this Arucle,
as well as from fuel through-put charges, in the circumstances described 1n this Arucle,
except to the extent that the charges are based on the actual cost of providing the service.

ARTICLE 10 | .

User charges
\

User charges imp&cd by the competent charging authoritics of any.party on an airline of
any other party shall be just, reasonable, and non-discriminacory. Such charges may reflect,
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but shall not exceed, an equitable portion of the full economic cost to the competent
charging authorities of providing the airport, air navigation, and aviation security faciliries
and services concerned, Facilitics 2nd servjees for which charges are made shall be provided
on an cfficient and economic basis. Reasonable notice shall be given priot to changesin user
charges. Eich party shall encourage consultations between the competent charging autho-
ties i its erritory and che arlines using the services and facilicies and shall usc its best
cfforts $° ensure chat such authorities and airlines exchange such informauon as may be
necessagy. o permit an accurate review of the reasonableness of the user charges.

" ARTICLE 11

| Fair Competition , &

’

s e e e

. The partics shall ensure that conditions of fair competition prevail among all aurlines of

the plaruies in respect of any part or aspect of, or any macter related to, ir transportation
pcrfqimcd under this Agreement. To this end each parry shall in_parricular,

a) pr")'vidc cach airline of any party the opportunity to perform, and to compete in, air
transportation under this Agreement on an economic and efficient basis, and

b) within its legal powers ensure, or otherwise usc its best efforts to ensure, that its own
:urhr}c(s) and any other person or entity under its junsdiction do not affect unduly the
opporrtunity for the airline(s) of any other party to pcrform and to compete in, ar
mndportmon under this Agreement, and

¢) inyany other respect use its best efforts to avoid at any time sicuations to arise or to
continue which unduly affect the opportunity for the airline(s) of any party to perform
air témsportzuon under this Agreement and to compete 1n such transportation under
condmons of fair competition.

. No parry shall, in respect of air transportation performed under this Agreement by an

airlink of any other party, without the 2greemenc of that acher party limuc or restrce, or
pcrm;t any person or entity under its yurisdicrion to hmir or restricr, that arline’s raffic,
capadity, frequency of service, regularity of service, aircraft type(s), aircraft configura-
rion(&) or rights specified 1n this Agreement, except as may reasonably be required for
ns, technical, operational or environmental reasons under the uniform condiuons
envis gcd in Arucle 15 of the Convention, provided tharr -
1) s h conditions do not affect fair competition, as described in pamgmgh 1 of this
Am e, and
b) such conditions are applied without dxscnmmatxon to all aithines of the parties to this
Agrcfmcnt and are not more restrictive than those applied to the airline(s) of any state
not party to this Agreement,and © * .
¢) the party wishing to apply such conditions provides as soon as possible appropriate
evidence to the other parnes of the need for such conditions, so as to allow for any
consulcations pursuant to Article 13 (Consultations) of this Agreement prior to the date

of effectiveness of such conditions.

. No pRrty shall impose, or permit any person or entity under ics jurisdiction to impose,

on ady arrline of any other party any requirement or condition, including 2 first refusal

‘
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requircment, uplift ratio and no-objection fee, which is inconsistent with the purposes
of this Agreement.

4. Each party shall as'much as possible facilitate the conduct by airlines of air transportation
under chis Agrccmcnt in particular by minimizing administrative requirements and
procedures.

Paragraph 1 of this Article bighlights the principle of fair competition which 15 to be considered as
ome of the key-stones of the PATA. Briefly, this paragraph recognizes the fundamental right af the
airline(s) of each indrvidual PATA member 10 be and remain competitive when performing air
transportation under the PAT A, In the PATA fair competition bas been described m general terms
because this guiding principle should apply to many different elements of mrernational arr tran-
sportation under the PATA, such as tariff levels and conditions, access to airports and arline
reservarion systems, designation of arrlines, capacity and frequency planning etc. Akso, in the light of
Sometimes substantial economic and other differences between states as well as between arrlines, fair
competition needs to be defined in1 flexable terms so as to permit its application 1n different situations.
As long as governments and arriines have an open mind for each other’s specific asr transport problems
and requirements, the application in practice of such generally worded principle should not cause any
sertous problem. Only n the exceptional case of basic disagreement between PAT A members, unll 1t be
necessary 10 resort 10 arbitration for an impartial assessment of what constitutes 'fair competition’ in
that particalar situation.

A basc obyective of the PATA system s to give mdividual airlines the freedom to establish the ®pe
of ther own operations under the PATA with a minimum of interference by governments. In lme
wrth that objective paragraph 2 of this Article specifically excludes capacity/ frequency limitations or
related types of restrictions, whtle paragraph 3 contains a ban on the imposition of royalties or similar
requirements in respect of air transportation pursuant to the PATA. This means that under the
PATA capacity and other restrictions cannot be imposed on airlines unless they have specifically been
agreed upon between the PAT A members concerned (such agreements being envisaged in paragraph
3 of the Article on "Entry into Force’). The only alternative for a PATA member wishing to limit
the capacity offered by the arrline of another member 15 to seck bilateral consultations and eventually
atbutration on the basis| of the argument that such capaaty offer is not in conformity wnth the
principles of ‘fair competstion’ listed in paragraph 1 of this Article. Unilateral restrictive actions by
PATA members are incompatible with the objectives of the PATA:

ARTICLE 12
Pricing

1. In international 2ir transporration by any airline of any party berween any point in the
territory of any party and any point in the territory of any other party, including
transportation on an interline or incra-line basis.

a) cach Party shall permic that ailine to establish any or all of its pnccs
(i) individually or, at the option of thac arline, ' ’
(u) rhrough co-ordinacion with any other airline(s); and

b) no party shall prevent the inauguration or continuation of any price proposed or
. .
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charged by that airline pursuanc to subparagraph a) of this pxmgraph except thatany of
the parties becween: whose territorics such transportation is performed, as well as the
party of which that girline is 2 national, may prevent thei maugumuon or continuation of
such price if:
(1) with regard to such price that party has reached an agreement referred to in
© paragraph 2 of this Arucle, or
()x) following the consultations referred to in paragraph 2 of this Amclc, that party
., reasonably determines that such price established piursuant o subparagraph a)
' (u) of this paragraph for air transportauon to or from its terricory or for air
transportion by its own airline(s), unduly restricts or eliminates competinon
under chis Agreement; and
©): each party shall accord to that airline the right to:
(i) meet any price proposed or charged by any other airline or by any charterer, and
(i) establish at any time, using such cxpedited filing or noufication procedures s may
w4 be necessary, a ptice substantially similar to any price proposed or charged by any
v other airline or by any charterer for air transportation berween the same potnts,
Ir'x the case of interline transportdtion under this paragraph by any aichine of any party in
)unctxon with any other airline, nottfication or filing by the first airline of prices for
] su;h transportatiod, if notification or filing of such prices is required, shall be deemed
suﬁicxcnt for the applicability of this paragraph

"2. If 3 party is dissatisfied with a price proposed or charged:

:l)l by an airline of any party for air transportation between the territory of the dissatis-
| fied party and the territory of any other party, or
b)1 by an airline of the dissatisfied party for air transportation berween the territories of

. qany other parties,
it shall as soon as possible noufy such other party or partes.

In such notification the dissatisfied party shall state the reasons for its dissacisfaction and

may request consuleations with the party or parties so notified. These consultations shall

be held not later than thirty days after recerpe of the request.

The parties entering into such consultauons shall co-operate 1n secuning information

necessary for reasoned resolution thereof. If such partics reach agreement wich respect to

a }i}icc for which a notice of dissatisfaction has been grven, each of them shall exercise its

besr efforts to put that agreement into effect.

. Injinternational air transportation by any airline of any party

a), between any point in the territory of that party and any point in the territory of any
' state not party to this Agreement, and

b) between any point 1n the territory of any state not party to this Agreement and any

..~ point in the territory of any other such stare,

mdudmg transportation' on an interline or intra-line basis, no party excepe the party of

whxch that airline 1s 2 national shall exercise any authonty over prices proposed or

charged by that aicline.

. In international scheduled air transportation by any aichine of any party between any

point in the territory of any other party and any point in the terncory of any state not

perty to this Agreemen, including transporration on an interline or intra-line basis:

-,
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2) cach party shall accord to that aitline the right to meet any price proposed or charged

by any other airline for such transportation; and

b) the party of which that airline is 2 national and the party to or from whose territory

that airline performs such transportation shall, in case a state not party to this Agree-

ment limits or excludes the access by that airline to (a) price(s) referred to in this
paragraph, consult as soon as possible on the request of cither party and use their best
efforts to put an end to such limitation or exclusion.

5. Ininternational non-scheduled air transportation by any airline of any party between any
point in the ternory of any other party and any point in the territory of any state not
party'to this Agreement, prices shall be governed by the provistons of Section 5 of

. Annex 1,

6. In internadional air transportation from and to its territory any party shall allow the
airline(s) of any state not party to this Agreement to meet any price proposed or charged
by any other airline for scheduled air cransporration, provided in international air
transportation from and to its territory that state extends the same treatment to the
aitline(s) of that party.

7. Each party may require notification or filing with its acronaurical auchorities of prices
proposed to be charged to and from its territory by airlines of the parties. Such
nodfication or filing may be required no more than sixty (60) days before the proposed
date of effectiveness of any such price.

8. For the purposes of this Article, the term “meet” means the night for an airlirie to
establish ac any time, using such expedited filing or notification procedures as may be
necessary, for air transportation between the same points, an idenaical price, excepe for
differences in conditions relating to routing, interlining and intra-lining, or aircraft

" type; or such price through 2 combination of prices.

9. Notwithstanding paragraphs ¢) and g) of Article 1 (Definitions) of this Agreement, the
airline(s) of each party shall for the purpose of this Article be permitted to substitute for
pact of the international air transportation any surface transportation that is incidental
to air transportation, provided that passengers or shippers are not misled as to the facts
concerning such substitution.

10.The righes available to an airline pursuant to this Amclc to establish prices, including
the right to meet prices:

a) an be excrcised by thae airhne irrespective of its right to perform the air transpor-
tation between the points concerned, and

b) cannot be exerciced by that airhne where, in interline transportation, that airline
participates 1n such transportation only within the terntory of one state, if any. other
aitline participating in such cransportation would, as a resule of the exercise of such
rights, obrtain pricing opportunities otherwise not available to that other airline pur.
suanc to chis Article.

One of the mast restrictive features of the traditional bilateral air transport agreement 15 the so<alled

*double approval’ tariff control system. Under that system individual arrlines do not obtain any
priang freedom whatsoever. In that case, tariff coordination is not a matter of free choice but
constitutes the only practical procedure for the establishment of a tariff. If both parties to a bilateral
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agreement bave to approwe the tariffi for air transportation beturen their territories, a tariff
agreement between the airlines involved is by far the best method to obtamn such approval, Without
such tariff agreement the individual airline entirely depends on the willingness of each of the two
governments concerned to approve its tariff propasals. In such circumstances the atrlines of the states
with the biggest air transport markets have the best chances to ger their specific tariff proposals
apvroved. Fusthermore, a system in which tariffs are subject to the approval of governments makes
sense. only if in actual practice the tariffs are also properly enforced. Where this is no longer the case,
the .qbpmal system as swch has lost its ,raison d'&tre”.

For these reasons the PATA 15 based on the so-called *double disapproval’ system m respect af tariffs
[for air transportation by an airline of a PATA member berween the territories of any two PATA

members (tee paragraph 1 b) (i) of this Article). As a corollary to this system of greater pricing

freedom, the airline concerned it free to determine how to establish its tanffs: independently or

through codrdination with other airlines (see paragraph 1 a) of this Article). Only in case the
asrline chobses to co-ordinate taniffs, each of the PAT A members concerned has the right unilaterally
to dmppfyw the result of such co-ordination, if such result is unduly anti-competitzve. In that case,
the PATA member expressing such disapproval must first consult with the other member(s)
ancerned, IMoreover, any such unilateral disapproval always remains subject to arbitration under

the PA T)i This specific exception to the double disapproval system bas been mcluded m the PATA .

as & counffrbalance against tariff co-ordination: if one agrees with the large mayortty of states that
the right fm' airlines 10 co-ordinate their tariffs is a ,conditio sint qua non” for a stable nternational
air mxmp}m system in our world, one must also under the PATA allow a member to disapprove an
mter-a:rllge tariff agreement which unduly restricts or eltminates competition.

Unlike tbg term ‘double disapproval’ suggests, three PAT A members may actually be involved in the
disapprovgl process referved 1o m paragraph 2 of this Article. This is so because the PAT A member
of which the airline (whase tariffs are being disputed) is a national, should ahways be a party to the
agmmmt,wbm[gy such tanffs are duappmed Otherwise, that asrlines pricing freedom could be
fmtm:ez{ by other PATA memkr: in respect of tariffs for air transportation between their
terntom:m

The pomt; :"f embarkation and disembarkation of a passenger, i.c. the points on an air service between

* ~which traﬁ“ ¢ rights are exerased, do not necessarily coincide with the first point and the furthest point

on that p«.mnger": tacket, i.e. the points between which tariff rights are exercised. Transportation
between .r/d'}: poinis may involve interline transportation (i.e. transportation involving fwo or more
different air services of two or more different airlines) or intra-line transportation (i.e. transportation
mvolving two or more different services of the same airline). The explicst mclusion of these two types
of traupoﬁ::ttm in various paragraphs of this Article therefore means that an asrline enjoys taniff
rights alm betuween pornts where it does not engoy or exercise traffic rights (see paragraph 10 a) of this
Article m canjunmm with faragrapb 2 a) of the Article on 'Commercial Qperations’).
h

Under thé PATA different types of tanff rights are available to airlines. For air transportation (on
a direct, Hhterline or intradine basis) between the territories of two P AT A members the airline(s) of
any PA ‘}_“A member enpoy(s) full taniff rights (see paragraph 1| of this Article), while for air
tra@ortq}m (on a direct, interline or intra-line basis) by an airline of a PAT.A member betuwen
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the territory 0/ anather PA TA member and the territory af a non-PATA state only the right to.
‘ match is exchanged under the PATA (see paragraph 4 a) of this Article for tariffs in scheduled air
transportation and paragraph 5 of this Article in conjunction with Section 5 of Annex 1 for tariffs
T in non-scheduled arr transportation). The right of an arline to match the tanffs of any other airline
wooe e for transportation between the same poinis constitutes one of the mast basic prmciples in mternational
air transportation. This right to match 1s therefore also extended, on the basis of reciprocity, to
Lo+ airlines of non-PATA states in respect of international air transportation’ to/ fram the termmy of
any PATA member (see paragraph 6 of this Article). s

: ’ > If, on the other hand, a non-PATA state restricts the matching right of an arriine of a PATA
' ‘ member by limiting or excluding the participation of that arrline in tariffs between the tervitory of
_d another PATA member and that non-PATA state, that other PAT A member (wich exercises direct
“ control over these tariffs) may be expected to render all passible assistance to fight such discrrminatory
trearment (see paragraph 4 b) of this Article). Normally, such tariffs would bave to be disapproved
by that other PAT A member.
/ Under the PATA the airline(s) of tach PATA member obtain(s) pricing rights in r@ea of afr
transportation (on a direct, interline and intra-line basis) to or from the territory of every other
PATA member. Tariffs used by such airline(s) for asr transportation do not directly concern any,
- * suchother member, Under the PATA A control aver these tariffi is therefore left to the PAT A membet
(j of which the airline concerned is a national (see paragraph 3 of this Article).
In the light of the tariff filing procedures referred to in paragraph 7 of this Article, tbe rngt to !
" match tanffs bas been included also in paragraph 1 of this Article, 16 for airlines of PATA ©
\ members operating under the ‘double disapproval’ system., It would be unreasonable 10 deny thee
. airlines the right to match tariffs at shorter notice than required under the normal filing procedures, B
while that right is granted under the PATA to atrlines not operating under the a’oublc disapproval
system (ee e.g. paragrapb 4 a) of this Article). o _
Substitution of surface transportation for part of the air transportanon is common practic,
. particularly as regards international cargo traffic. In order to permii airlines to use the appiicable
air cargo rates for the carriage of such traffic surface transportation had to be brought under the
pricing provisions of the PATA (see paragraph 9 of this Article). However, this reference in the
PATA to surface transportation is entirely a matter of pricing because, if no air taniffs would be
wsed for such surface transportation, that transportation would remain outside the scope of an air
agreement, ’ J
In the case of interline transportation the various pricing rights specified in this Article are not
available for an airline particspating in such transportation on a domestic sector anly, 1f another *
airline would thereby obtain pricing opportunities 1o which it is not entitled under the PATA (see
; ] paragrapb 10 ) of this Article). Otherwise, it would be passible for an asrline of a non-PATA stare
: 10 enyay in practice e.g. a 'dokble disapproval’ tariff regime betuween the territories of any two PATA
members, by making an interline arrangement with a domestic airline of either of these member.
» o, 3
\

| o o
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i Consulrations N

!

An may, at any time, request consultations With any one or more other parties with
Y Y

respect to the performance of this Agreement, including any part or aspect of, or any macter |

relared o, air transportation performed under this Agreement. Such consultations shall
begin at the earlicst possible date, but not later than 60 days from the date that other party
or parties receive(s) the request,. unless otherwise agreed. Each party to such consultations
shall prepare and present during such consultations relevant evidence in support of its
positiont in order to facilirace informed, racional and economic decisions. Prior to the
commencement of such consuleations the partics thereto shzll inform any party not
pamcxpanng therein of the nature and dare of such consultations and any such party shall

have thp nght to actend such consultations as an observer, .
' ;“" oy (
0 " ARTICLE 14
ty - .
5 Applicablé Law 2and Jurisdiction

M

1. The i:artics shall rake the appropriate steps, in accordance with their respective consti-
tutional procedures, to ensure that this Agreement and all of its provisions are incor-
porated in their respective national legislations,

2. This Agreement shall be governed by intcrnational law and che parties underrake to
pcrfqrm this Agreement in good faith.

3. In casc a dispute between any two or more partics aciscs under chis Agrccmcm
concerning any matter regulated by this Agreement or concerning the applicabilicy of
this Agrccmcm:, its incerpreration or application, the dispute shall be considered to arise
under international law, the determination and interpretation of which shall be resolved
cxcluswcly in accordance with the provisions of Article 15 (Settlement of Disputes) of

this ,Agrccmcnt

A basic /egal problem ammg in respect of international agreements between states concerns the
re/ammbtp bevween national law and international law.
It is important that the PATA acquires force of law also within the legal order of each of the PATA
membm This will e.g. permut an airline of a PATA member to invoke the provistons of the PATA
na Yegal action brought before a local court of another member. To secure such force of law,
Daragrap/) 1 of this Article sipulates that each PATA member should take such action as will be
 necessary'to that end under 115 own constitution. In some states the formal approval or acceptance of
the agreement as such, through a parliament, a president, or otherwise, will entail such force of law.
Inn aother States the constitution will require that national legulation is /Ja.ued transforming the

agmmmll into na!mmzl law.,

&

Houwever'! the effect of the incorporation of the PATA in the national legal order of a PATA
237
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member should not be that within that legal order the PATA would lase its international legal
status and would thus be applied and interpreted as any national law of that member. Otherwise, the
PATA oould, as national law of that PAT A member, be set aside by other national law of that
member, while a local court of that member, in applying the PATA, would not be bound to take
account of the rucles and principles of international law. For that reason paragraph 2 of this Article
explicitly states that the PATA shall be governed by international law. This paragraph, however, is
necessartly open-ended. Questions concerning the legal status of an intergovernmental agreement
within the national lgal order of a state party to that agreement, can only be solved by that state.
Unless the constitution of a state recognrzes the principle that withm its furisdiction mternational law
takes precedence over national law, different national legal principles may be applied by that state.

Paragraph 3 of this Article stipulates that disputes between PAT A members concerning the PATA
should be kept ensirely outside the national yurisdiction of any particular PATA member. In such
disputes no ruleg and principles other than those pertaning to the mternational legal order should
apply. Consequently, the determanation, interpretation and application of these,rules and principles in
each specific case should be left 1o tb: decision of the arbitral tribunal, i.c. the mtmmttonal fudiciary
under the PATA system.

*  ARTICLE 15

Setddement of Disputes

1. Any dispute between any two or more partics arising under this Agreement which is not
resolved by 2 first round of consultations held between these parties pursuant to Article
13 (Consuleations) of this Agreement, may be referred by agreement of these parties for
decision to some person or body. If these parties do not so agree, the dispute shall at the
request of any of them be submitred to arbicration in accordance with the proccdurc sct
forth below. :

2. Agbitration shall be by 2 tribunal consisting of as many arbitrators as there are p:lmcs o
the dispute plus one additional arbitrator. This tribunal shall be constituted as follows:
a) within 30 days after the recespt of a request for arbitration, each party to the dispute
shall name one arbitrator. Within 60 days after these arbitrators have been named, they
shall by agrcement appoint an additional arbitrator, who shall act as President of the
arbieral tribunal;
b) if any party to the dispute fails to name 2an acbitrator , or if the additional arbitracor is
not appointed 1n accordance with subpmgmph a) of this paragraph, any party to the
dispute may request the President of the International Court of Justice to appoint the

. necessary arbitrator or arbitrators within 30 days. If the President of the Intcmanoml
Courr of Jusrice is of the same nationality as onc of the parties to the dispure, the'most
senior Vice-President of the Intcrnational Court of Justice who is not disqualified on
that ground shall make-the 2ppointment(s). i

3. Each arbitracor shall have one vote, except that, in case the total number of arbitrators is
even, the President of the arbitral tribunal shall have two votes.

4. Except as otherwise agreed between the parries to the dispute, the arbitral eribunal shall
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'by mzmmy vote detcrmme the limits of its jurisdicrion in accordance with this
Agm:mcnt and establish its own procedure. At the direction 6f the tribunal or at the
'request of any paity to the dispute, 2 conference to determine the precise issues to be .
arbitrated and che specific procedures to be followed shall be held no later chan 15 days
;lftcr the tribunal is fully constituted. :
‘ 5., ‘Except as otherwise agreed between the parties to the dispute, each party shall submit a
. " ‘?momdum within 45 days of the time the tribunal is fully constituted. Replies shall
" be due 60 days later. The tribunal shall hold a hearing at the request of any party, oratits
0wn discretion and by majority vote, within 15 days after replies are due.
: 6. Thc eribunal shall artempt o render a written decision within 30 days after completion
) ,;l?f the hearing or, if no hearing is held, after the date the replies are submitted, whichever
i ; [gsooncr The decision of the majority of the tribunal shall prevail.
e tribunal shall be competent, at any time and in any cvent, cither upon its ofwn
{ knouon or ac the request of any party, to prescribe provisional measures necessary to
spfcguard the rights of the partics. Any party may make such rcqucsrs in its written
pleadings, at the hanng, or subsequendy.”
8. {The parties to the dispute may submit requests for clarification of the decision within 15
’¢nys after it is rendered and any clarification given by majortty vote shall be issued within
: ‘15 days of such request.
; ,Ezch party to the dispure shall, consistent with 1ts national law, give full cffccr to any -
‘ P {decision or award of the arbitral tribunal.
O \ / . 10} ¢ expenses of the arbitral tribunal, including the fees and expenses of the arbltmors,
[ ) qhall be shared equally by the parties to the dispute. Any expenses incurred by the
: ,Intcmzuona.l Court of Justice in connection with the procedures of paragraph 2 b) of
ithxs Article shall be considered to be part of the expenses of the arbitral trbunal.
: In’?‘iue it is felt that under the PA TA a substantsal need for conflics resolution should be mvimged,
a different Article on ‘Settlement of Disputes’ shouid be drafied. Notably, the establishment of a
R . peranent judicial body could then be contemplated. The present Article largely represents the
L m?:ox (btlateral) approach to the seitlement of disputes. However, paragraph 7 constrtutes an
m
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'ant mmovative provision which introduces the concept of ‘provisional measures’ 1o be taken at
thé tribunal’s instruction pending the final decision.
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o 1{[ - ARTICLE 16

b ) . oo "?‘f Amendments

P : .a; ~

e Th#s Agréement may bc amended at thc request of any parey. Any proposed zmcndmcnr to

A : dns Agreement must be approved by at least two-thirds of the number of partics and shall
h become cffective berween che parties having approved che amendment.

L
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" 7 ARTICLE 17 ]
Régistration with ICAO
Upon the entry into force of this Agreément the Government of ........u... shall register this

Agreement and all amendments thereto with the International Civil Aviation Organization
and shall keep thar Organizacion informed of the states parties to this Agreement.
\

ARTICLE 18
- Acceptance and Withdrawal

1. This Agreement shall be open for acceprance by any state member of thc Inrcmmonal
Civil Aviation Organization.

2. Any sute referred to in paragraph 1 of this Article wishing to accepr this Agreement
shall deposit 2 notification of acceprance with the Governmene of ... , and such
state depositing such nocificanion shall have accepred this Agreement dfl the dztc of the
receipt thereof by the Government of .............

3. Any state may ac any time withdraw from this Agreement by depositing a notification of
withdrawal with the Government of ............. . A party depositing such notification shall
cease 1o be a party to this Agreement one year after the date of the receipt thereof by the
Government of ......... .. . '

4. The Government of ............ shall -a¢ once inform all scates which have accepted this
Agreement of the date of recetpt of any notification deposited with that Government
pursuang to paragraphs 2 and 3 of chis Arricle.

The objectrve of the PATA is to establish a better regulatory framework for mienational air
transportation through multilateral cocperatton. Such framework should not be restricted to a few
‘chosen’ states. Therefore, membership of the PATA should m principle be open to all states.

According to paragraph 1 of this Article, ICAQ membesship 15 the only prerequusite for becoming a
PATA member. This criterson has been inserted in the PATA for orgamizational purposes. It ties in
with the varwous references n the PATA to both the Chicago Convention and ICAQ and 1t avords
any problems under the PATA concerning e.g. state recognition. In view of the undisputed role of
ICAOQ as the only worldwide intergovernmental organization m which virtually all states cooperate
for the purpase of developing and promoting imsernational air transport, membership of that
organization seems a fair and reasonable prerequisite for a state ta becorie member of the PATA.

For reasons of simplification and convenzence paragrapb.f 2 10 4 of this Arsicle provide that one
partscular government shall act as depésitary in respect of the instruments of acceptance and
withdrawal and as administrator as regards the information to be circulated among the members
about such acceptance and withdrawal. The same government would be in charge of the information
to be provided 1o ICAOQ persuant to the preceding Article.
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- 'ARTICLE 19

Entry into force

)

1. This Agreement shall enter into force:

a) for any stace accepring this Agreement before the date that Annex 2 to this
Agreement ceases to apply, in the manner which that Annex specifies for such entry into
force; and

b) foz any state accepting this Agreement on or after the date chat Annex 2 to this
Agreement ceases 1o apply, on the date of such acceprance.

. Any agreement, armngement or understanding related to air transportation, in force

between any two or more parties before and on the date of the entry into force of this
Agreement between such parties shall, as becween them:

2) be replaced by this Agreement, if and to the extent such agreement, arrangement or
understanding prevents che full implementacion of this Agreement or of any part
thereof, 4nd

b} otherwise reman in force..

. Any agreement, arrangement or understanding related to air transporeation, ogher than

this Agreement, which enters into force between any two or more parties on or after the
date of the entry into force of this Agreement between such parties and which ¢ontains
terms 2nd conditions different from those contained in this Agrccmcnt may at any time
be appﬁed between these parties, provided that:

a) such.agreement, arrangement or understanding does not affect the rights of any
other party pursuant to this Agreement, and

b) the provision(s) of such agreement, arrangement or understanding which prevent
the full implementation of this Agreement or of any part thereof shall cease to apply
three (3) years after the date of their encry into force or at such earlier date as agreed
between the partics concerned, unless these partics agree to extend the cffectiveness of
such provision(s) for onc or more subsequent period(s), each of which shall not exceed
three (3) years, it being understood that no such extension shall be effectuated more
than six:(6) months before the date on which such provision(s) would otherwise cease
to apply, and ‘

¢) suchiagreement, arrangement or understanding shall be notified promptly to all
other parties to this Agreement.

. Any party to this Agreement which unilaterally rerminaces the effectivencss of the

provisions of any agreement, arrangement or understanding which remain in force
pursuant to subparagraph b) of paragraph 2 of this Article, shall cease to be 2 parry to
this Agreement as from the date on which such terminatiornr takes effect.
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The general rule consained in subparagraph 1 b) of this Article is that the PAT A enters into Sforee
Jfor a state am the date that it accepts the PATA. Only during the transitional period, when Annex
2 applies, the entry into force will be 41 a later date (see Section 4 of Annex 2). This exception bas
“ been made m order to give each of thestates accepting the PATA during tbe transitional period the
opportunity to determine whether or not the PATA can already at that stage be fully implemented

v berween them.

o
v

241




The remaining part of this Article regulaes the legal relationship between the PAT A and other air
transport arrangements besween PATA members. Except in the special cirumstances mentioned in
Section 5 of Annex 2, pre-PATA arr transport arrangemenis (i.e. arrangements i force between
states before they jom the PATA) should obvtously remam in force only in 5o far as airlines derive
gpportunities therefrom in addition to those set out in the PATA uself (eg. fifth freedom traffic
rights in addition to the ‘mnimum regime pursuant 1o paragraphs 1 to 7 of Section 2 of Annex 1),
If a PATA member cancels such additional pre-PATA opportunities (in accordance with the
termmation clause contatned m the relevant pre-PATA arrangement), 1t will ssmultaneously lose jts
PATA membership (see paragraph 4 of this Artrcle). This provision is included in the PATA
because PATA members may be expected to refrain from unilateral restrictive actions vis-a-vis each
other.

On 1he other hand PATA members should be free to conclude between them arrangements which
differ from the PATA, provided they do not affect the rights which others hold under the PATA
(see paragraph 3 of this Article). Without such provision, the PAT A would become an unnecmaﬁlya
rigrd and dogmatic instrument. However, the facility shosld not affect the obligation of each PATA
member 10 refrain as much as passible from concluding arrangements with any other PATA member
which are inconustent with the PATA. This paragraph therefore provdes that such type of
arvangement can be concluded c.q. revalidated for (a) limited period(s) of time only, thus forang the
PATA members concerned periodically 10 review the necessty of mamtaining any bilateral
arrangement which deviases from the PATA,

ANNEX 1

Section 1

The airline(s) designared by a party shall, subject to the terms of its (their) designation, be

entitled to operate any route for the conduct of international ir transportacion and on such

route:

1. to fly over the temnicory of any other party, cither without landing in that terntory ot in
connection with (2) landing(s) (to be) made ac any poine ig that terricory; and

2. to include, as a stop for any purpose, any point 1n the tergrory of any other party,
provided that, if any such point 1s included on such route for the purpose of performing
international air transporration berween that point and any other point, a point in the
territory of the party which has designated thar (those) airline(s) shall be included on

that route for the same purpose.

Section 2

Any airline of any party operating any route pursyant to Section 1 of this Annex shall,
subject to the terms of its designaton, be entitled to perform any international air
transportation between any points on such route, except that between any such point in the
territory of any other party and any such pont in the terntory of any state not party to this

Agreement, such airline may perform only:
1. international aur transportation 1n respect of traffic which, as cvxdcnccd by the document

authorizing the carriage thereof between such points, has been carned 1n such trans-
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portation from or will be carried in such transportation to any po:nt(s) outsxdc the
territories of that ocher party and of that seate, 2nd

. any international scheduled air cransportation if no irline of thar other party performs

international scheduled air transportation between the same points, and

. any international non-scheduled air transportation if, during the period of 30 days

rccccdmg the day on which such transportation is to be performed, no airline of that
other party has performed internacional air transportation between the same pomts\md

}}),.“ ternational scheduled air transportation if, and up to the same number of flights
wuh which, any ailine of any party, with the exceprion of the airline(s) of thac other
party, performs such transportation between the same points, and

any international non-scheduled air transporrtation if, and up to the same number of

flights with which, during the period of one year preceeding the day on which such
transportation is to be performed, any airline of any party, with the exception of the
:urﬁnc(s) of that other party, has performed such transportation between the same
pomts and :
any international scheduled air transporcation if, and up to the same number of
aireraft-kilometers over which, such transportauon is performed between (a) pomt&
tho: territory of the party which has designated that auline and (a) point(s) m ()
e(s) not party to this Agreement by (2n) airline(s) of thac other party, and N

. any international non-scheduled air transportation if, and up to the same number of

axrcmft kilometers over which, during the period of one year preceeding the day on
whxch such transportation is to be performed, sich transportation has been performed
begween (a) point(s) in the terrirory of the party which has dcs}gnztcd thae airline and
(a) point(s) in (2) state(s) not party to this Agrccmcnc ﬁm) anxnc(s) of thar other

, and

. any mtcrmuoml air transportation in addition to the rmnspomtxo‘n referred to in

paragmphs 1 to 7 above, as Emrmxttcd by that other fafty pursuant to any agreement or
undcrsmndmg or otherwise, it Bing understood that any request £o per it thac airline
o,  perform such addirional international zir transportation not included th such agree-
mcnt or understanding shall not be demied by thac ;\'hcr party without reasonable
rpunds

Scctxém 3 - 7 T

Each’ “party shall allow any airline designated by any ocher pm'y when operating any route
and pcrforrmng air transportation pursuant to Section 2 of this Annex, on any or all flights
and; 3 the option of that airline, without loss of any right otherwise available to that aidine:

1.

t© operate flights in esther or both directions and withous dircctional or geographic
initation, and h

tb omit stops at any pomt(s) ourside the territory of the party which has designated thar
:urlmc and at any except all points in the territory of chat party, and

tg change, at any point, the type or number of aircraft operated or the flightnumber,

provndcd that, 1n case such change takes place at 2 point outside the territory of the party
ich has designated that airline, the operation from such point is 2 continuation of the

chmuon to such point.
R
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Section 4

To the extenc any rights available to a party for the conduct of international air transpor-
tation between any points are not used by its own zirline(s), that party shall, ar the request
of any other party, allow any flight(s) operated between the points concerned by the
airline(s) of that other party to be used for such air transportation.

Section 5

To the extent that an aitline of one party is permitted to perform international non-sche-

duled air transportation berween (2) point(s) in the territory of another party and (a)

point(s) in the terntory of a state not party to this Agreement:

1. thar zirline shall comply with the laws, regulations and rules which that other party at
any time specifies to be applicable to such transporration, and ™~

2. that other party shall, if it applies different conditions to different airlines in respect of
such transportation, apply the least restrictive of such conditions to that airline.

Section ¢

For the purpose of this Annex:

1. to perform transportation between points shall mean to perform transportation from
one point to another point without interlining or incra-lining in berween 2nd, excepe as
regards paragraph 1 of Section 2 of this Annex, irrespective of the ongin and destination
of theitraffic carried 1n such rransporuarion,

2. the words ,,the same points” shall be interprered so as to include in respect of cach of
these points any airport in the same country within 2 grear circle distance of 100
kilomerers from that point.

As in bilateral air sransport agreements, the primary purpose of this Amnex is to define the routes

which may be operated by the designated anline(s) of any PATA member to, from and via the -

terratory of any other PATA member and the traffic rights which such atrime(s) may exercise on
such rouses. ‘

N Gonsistent unth the bastc obypective of the PATA, this Annex extends a maximum of apportunities to

the astlines of PATA members with a minimum of condisions and restricrions, This 1s particularly
10 1 respect of the route riphts, since the right for an arrline to select the points to be included on its
services has a much smaller competisive effect on other atrlines than the right 1o carry traffic between
such points. Under the PAT A, therefore, no restrictions apply to route structures (see Section | of this
Annex). As explained i the Introductron, the only exception 15 the condition that @ route on which
an arrime of a PATA member makes a traffic stop in the territory of another PATA member, must
also include a traffic stop i that airiine’s home-country.

In respect of traffic rights Section 2 of this Annex makes a distinction between fifth freedom traffic
rights (1.e. under the PATA the right for an asrine of a PATA member 1o carry traffic from the
serritory of another PATA member to a nom-PATA state and vice versa), and all other trafﬁr
rights. While such fifth freedom rights are restricted under the 'mimmum regime’ described in
paragraphs 1 16 8, tbg other traffic rghis can be exercised freely by arrlines of PAT A members.
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Iz shonid be pointed out that, unlike pricing rights, traffic rights are basically determined by the
points of uplift and discharge of the traffic. In view thereof interline and intra-line transportation,
wbhich are of substantial importance in relation to pricing, are practically irrelevant for the purpose of
this Annex (see also paragraph 1 of Sectron 6 of this Annex). Consequently, unlike pricing, the
carriage of traffic in so-called sixth freedom 15 under the PATA nothing but a combiatron of third
and ﬁmrl/: [reedom carriage.

\l

The need to distinguish under the PATA betueen scheduled and non-scheduled air transportation e
extsts only where the minimum traffic rights regime applies, i.e. in fifth freedom transportation -
to/ from non-PAT 4 states (see Sections 2 and 5 of this Annex). For any type of air-transportation
PATA members a regime of freedom applies in respect of routing, traffic nghts, capacity and
~ prucing. The only reason for a PATA member o maintain the scheduled/ non-scheduled distinction
i respect of such transportation would be to determine which market segments 1ts oun designated
airimnes are to serve. Ths, bowever, is purely a matter of domestic policy which should remain outside
the PATA. .

The scope of the 'minium regime is necessarily somewbat arbitrary, although there 15 ample
ustification for this particular selection of msmmum traffic rights. Paragraph 1 of Sectzon 2 has .
been inserted because there 1s no good reason why any protection which an airiine whishes 1o enjoy in
cespect of traffic berween any rwo countries, should be exsended so as o melude traffic of which the -
ongm or destnation is in & thrrd country. Paragraphs 2 and 3 of Section 2 have been included
because there 15 equally no good reason o protect an airline on a route where 1t does not operate services
requiring such protection. Paragraphs 4 and 5 of this Section seek 16 extend ‘mast favoured airline
treatment’ to the airlines of PATA members vis-3-vis each other, while paragraphs 6 and 7 reflect
the principle of recsprocity among PATA members. Finally, paragraph 8 of this Section should be
read in conjunctron with paragraphs 2 and 4 of the Article on 'Entry mto Force',

f
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o ANNEX 2

:e , Transitional Arrangements \

In order {o facilitate the transition from existing aic transport agreements, arrangements

and understandings to this Agreement, the following provisions shall apply during the
introductory phase of the application of this Agreement.

Section!1

Not latcz: than thirty (30) days after thc date of acceprance of this Agreement by any state,
that state may request consultanons with any other state having accepted this Agreement, ,
and any such other state may request consultations with that state, for the purpose of
concluding between them a transitional arrangement under which the implementation of
any of the provisions of this Agreement between such states is made subject to certain
condmons as laid down in such arrangement.

Such consultations shall cake place within sixty (60) days from the date of such request and
the states parucipating therein shall endeavour to conclude berween them such cransitional

%
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arrangerent which ensures that this Agreement is implemenced between them to the
extent reasonably possible,

Section 2

Any arrangement concluded between any states as a resule of the consuleations referred to in

Section 1 of this Annex shall:

1. be idenrified 25 a transitonal arrangement envisaged in this Annex, and

2. be tansmitted promptly to-all other stztes which have accepred this Agreement, and

3. not affect the rlghts under this Agreement of any other state party to this Agreement,
and

4. cease to apply at the time chis Annex ceases to apply, or at such earlier dare as agreed
berween che states concerned.

Section 3
If berween any two states having accepted this Agreement consultations pursuant to
Section 1 of this Annex have not been requested before the end of the period of thirty (30)

" days referred to in thar Section, these states shall be deemed to have reached a tacit

understanding to implement chis Agreement between them without any conditions.

Section 4

1. Upon the expueation of a period of thirty (30) days following che acceptance of this
Agreement by any scate, this Agreement shall enter into force for thae state as soon as
that state has concluded an arrangement pursuant to Section 1 of this Annex, or has
reached an understanding pursuane to Section 3 of this Annex, with ar least one stare
then party to chis Agreement, or, during the time that no state is party to this
Agreement, with ac lease one other state having accepred this Agreement. However,
such entry into force shall in no cse be later than the date on which this Annex ceases to
apply.

2. The Government of... shall at once inform all states which have accepred this Agreement
of the date on which this Agreement enters into force for any state pursuant to
paragraph 1 of this Section. ,

Section 5

If berween any two states, each of which has accepted this Agreement and has become 2

party chereto, neither an arrangement pursuant to Sectton 1 of this Annex has been

concluded nor an understanding pursuant to Section 3 of this Annex has been reached, this

Agreement shall, notwithstanding the provisions of paragraph 2 of Article 19 (Entry into
force) thereof, not be implemented between them in so far as, during the period of
effectiveness of this Annex, such implementanon prevents che conunnued application
between such states of any agreement, arrangement or understanding refetred to in thac
paragraph. If any of the parties between whch this Section applics unilaterally terminates
such continued application, that party shall cease to be a party to thxs Agtreement as from
the date on which such termination takes effect.
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Section 6

This Annex shall cease to apply as soon as this Agreement has entered into force pursuant to
Section 4 of this Anncx for... (number to be specified) states. Therceafter this Annex shall
‘remain incffective regardless of any subsequent change in that number

The d:[fmre between a small and a large group of PAT A members is more than merely numétieal,
As long as only a handful of staves is member of the PATA, this new regulatory regime bas a
nlatwely limited effect. Moreover, with only a few PATA members 1t will be practically impossible
to ensure that the advantages of the PAT A are spread more or Jess equally among these members. In

other words, to achieve its ob]emm a multilateral agreement of this type requires a fairly large |
number of particpanis. Before such iime its applicatron may have to be made subject to cevtain

conditions so as 1o avoid large imbalances of opportunities.

In view thereof the PATA provides in this Annex 2 for a transttional period until such time that an
agreed number of states has become member of the PATA (see Section 6 of this Annex). During that
transitional period PAT A members may, depending on therr specific brlateral air transport relations,
agree either (0 apply the PATA between them without any amendment (see Section 3 of this Annex)
or 10 deviare from the PATA in a restrictive sense. In the latter case they onclude a transittonal
arrangement which can be applied besween them only during the period of validity of Annex 2 (see
Sections 1 and 2 of this Anmex). PATA members which agree on the need to deviate from the PATA
after that period should conclude between them the bype of speaal arrangement emvisaged in
'paragrépb 3 of the Article on 'Entry into Force’,

A mm‘ which accepts the PATA and subsequently enters mto :owu/tat:om with a PA T A member
about & transitional arrangement, may fail 1o conclude such arrangement with that member. W' that
case these two states have no alternatsve but to continue to apply the bilateral air transport agreement
previogsly concluded between them (see Section 5 of this Annex). However, the falure of a state
accepting the PATA to reach an agreement with a PATA member about the manner in which the
PATA should be implemented between them during the transitional perrod, should not prevent that
state fmm becomng a PAT A member, provided that state has reached such agreement wnth at least
one PATA member (see Sectron 4 of this Annex). A state which does not meet this minimum
requirement cannot realistically be sard to qualify for PATA membership. This means that the
PATHA will become ¢ffective as soom as two states have accepted 10 apply the PATA between them,

ezt/)er-twt/)out any amendment or on the baw of certam qmdztwm laid a’own 1;2 a transitional
arrangement. . " b
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