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ABSTRACT , 

This ~hesis illustrates the trends towards eventual 

change of the regulatory system of air ,transport in Western 

Europe which is now based on bilatetal air tra~sport agree-

rnents and, in the case of non-scheduled services, on unilat-

eral state authorization. The shortcomings of the present 

regulatory system and the factors hampering a changi are 

discussed with reference to intra western European Bervices. 

Intra western European aviation is highly'affected by 

and dependent on the traffic between the U.S. and Europe. A 
11 

description of the situation over the North Atlantic is thus 

.necessary. 

The intra western European market is eornpared with the 

U.S. domestic market, to understand why the O.S. style deregul-

ation can not be applied to intra European air services. 

A survey of the work done by the European Civil Aviation 

Conference and the European Economie Community is made to 

assess whether an eventual regulatory change can be made with-

in the framework of the aetivities of these institutions. 
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RESUME 

Cette thêse illustre les tendances vers une modifiqation 
, 

éventuelle du système de r€glementation régissant le tr,ans-

port aérien en Europe o.ccidentale, lequel système se compose 

~~aintenant d'accords bilat€raux et, en ce qui concerne les 

vols ron réguliers, de l'autorisation étatique ~~:latérale • 

. Les failles du présent système de réglementation ainsi que 

les facteurs qui nuisent au changement sont étudi€s tout en 

faisant référence aux services intérieurs d'Europe occidental. 

Etant donné que ces services aériens sont largement 

affectés et d€pendent du traffic entre les Etats-Unis et 

l'Europe, une étude de la situation sur l'Atlantique Nord 

s'avère nécessaire. 
. 

Une comparaison est faite entre le marché int€ri~u~ Ouest-

Européen et le marché intérieur américain afin de voir pour-

quoi la déreg1ementation à l'Am€ricaine ne pourrait être 

appliquée en Europe. 

Un survol du travail fait par l'ECAC et la Communauté 

Economique Européenne est fait afin ge voir si un 

changement éventuel de réglementation pourrait être a-ccompli 

dans le cadre de ces institutions. 
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INTRODUCTION 

The European continent consists .of many relatively small 

states, each one too small a market' far a larg~ airline. To 
'. 

develop an air transport net in Europe, the European states 

are thus depended on each other. 

International air transportation crosses national borders 

r"j-",/~:<I',~ 

anf thereby involves the concepts of sovereignty and )urisdic­

tIan. Since states are r~luctant to surrender control over their 
1 • 

territory, the attempts ~ade to establish a multil~teral conven­

tion on commercial air transport rights have aIl failed. 
r 

A worldwide system of bilateral agreements was created 

instead, ensuring the states would retain complete control over 
i 

,aviation activities in their respective territories. The system 

has worked weIl since 1946 when Bermuda l was concluded. Most 

bilateral agreements in the world are similar to Bermuda l which 
y' 

,gives a vexbal coherence ta the system. 
i 

/ 

States are most"concerned about the commercial aspects of 

air transport. These aspects are expressed in the basic con-

cepts of bilateral agreements: capacity, routes and tariffs. 

"Thus, it is important to describe these concepts and explain 

wy these are controlled an~ regulated. Each of the concepts is 

complica ted and needs a thorough examination which has been 
1 

done in the f irst chapters. It is necessary to know the basic 

commercial problerns of biIateral agreements to better understand 

why rnost European states have adopted restrictive aviation 

.. 
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policies. It i8 not only the bilaterai agreements 1 that 

affect European air transport. Charte~ services are mainly 

governed by unilateral authorizations but carry 50% of aIl 
r 

intra-European traffic. Consequently, how charter ts. regu-

lated and the objects of European chal:ter policy are describep 
/ 

in Chapter 12. The full ei!fects of the U. s. deregulation art 0 

not yet visible. However ,_. ~ince European and Arnerican aviation 

are closely related, e.g. the North Atlantic is the busiest 

mar:ket in tl}e world - liberalizing trends have aIse emerged 

in' Europe, exemplified by the liberal agreements concluded 
IJ 

between the U. s. and the Federal ~Republic of Germany,' Belgium, 

the Netherléimds, and further, the Memorandum of Understanding 

1982 on tariffs concluded between the U.S. and sorne European 

states. 

A comparison between the U. s. and Europe is made to show 

the dffferences and similarities and why the U. s. deregulation 

can not be applied in the European market. 

1 • 

An interesting phenomenon in Europe is regional aviation ~ 

it is dependent on liberal governmental attitudes to be able °to 

perform cross border services wi th priees lower than the national 

carrie:r::,s charge. Regional aviation has not developed as mUCi:h . 
1 

as its' potential premises due to the restrictive pelicies of' 
. 

governments. Nevertheless,. with emerging liberal trends in 

Europe, regional aviation is likely to have a future in the 

Eurlopean air transport sy·stem. Within Europe, with its multi-

tude of states and political, and economic systems, there 

r " 
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tren'à towards closer forms of co-operation. 

~ , ' These evolut nary forros of co-operat~on among states as weIL 

as among a Lines have reaehed a level of intenslty which may 

permit to speak of air transport integrati,on in a wider 
\ 

An eventual deregulation must be organized and aIL Euro-
<, 

sta,tes and airlin~s must eo-operate for the deregulation 

he effect,d..ve.· It i5 suitable that deregulation is studied 
/ 

nd-,-to sorne extent, carried out within the framework of ECAC 

A survey (lof the result of their, activities i5 made 

ih ChaBters 5 and 10. 

At the present stage Eur<?pean s~ates have restrictive 

air tra~sp?rt polieies. However, there" 8eems ta be trends 

towards more liberalization of the air, transport system. The 

best example 15 the draft Plurilateral Air Transport Agreement -

PATA - presented in the conclusion. If it will be iroplemented, 

it will rnean a substantial step forward on the path of 
, 1 

liberaliza tion .) 
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CHAPTER 1: FREEDOM OF THE AIR 

• Q 

The Convention of In~ernat±onal Civil Aviation of 1944 

(the Chicago Convention), while it covers comprehensively 

the principles of public international law with respect tô 

inteFnational air navigation, fails to cover the field of 

i~ternational air trans~ort in a co~prehensive fashion. ~he 

~onven~ion covers technical -and administrative matters relating 

to air transport, but is neutral as to the commercial aspects 

of international air transport. l 

The assertion of~the principle of soveréignty expressed 

in Article 1 of theéonvention, is thê-~antithesis of freedom 

of the air, and the Convention is, therefore, hampering the' 

development of commercial international air transport. Article, 
\,' 

l also legitimizes the right of the states to protect their 

own airlines internationally as' weIl as domestically. At the 

-Chicago Conference in 1944, the states were, with few exceptiqns, 
~ , 

not ready to surrender this aspect of their sovereignty. 

The right of the contracting states to regulate interna-

tional scheduled air services is also positively stated in 
\ 

- ,2 
Article 6 which reads as follows: 

«No scheduled international air service rnay b~ 
operated ov~r or into the territory of 'a con­
tracting state,'except with the special permis­
sion or other authorization of that state, and 
in accordance with the terms of such permission 
or authorization.» 

.,- . . 
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,As we can see- and will discuss further in this thesis', 

"states are most reluctant to let any other state or inter-

national organization govern commercial aviation activities 

in their respective territories. The effect of this has been 

that except for the limited exceptions made in Article 5 for 

non-scheduled services and the even more limited, but not true 

exceptions of the International Air Service Transit Agreement, 

the grant of commercial rights for international air transport 

has been performed by means of bilateral treaties,'or ip the 

case of non-scheduled commercial rights, generally by unilat-

eral authorization. 

While,Article 5 of the Convention confers greater freedom 

for commercial aviation in the matter of no~-scheduled traffic,3 
, " ", 

the scop~ 9f the article has been limited by a narrow interpre-

" 
tation. Under th~s article, aIl contracting parties grant 

âirlines from other contracting states commercial rights for 

non-scheduled air services without prior permission. However, 

the rights granted are a chimera because they are subject to 

tne grantor state's right to impose regulations, conditions or 

limitations that itOconsiders desirable. 

The practi~al implication is that aIl non-scheduled traffic 

'rights are now governed by unilateral rules,4 except in these • 
few cases where bilateral agreements have been,negotiated. 

The rights of states ta control international air services 

in~ide their- t~rritory is also reinforced by Art. 68 of the 

Convention, which gives states the right' to designate the route 

to be ·followed and the airports to be used within its territory. 

\, 
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On the same day the Chicago Convention was opened fo~ 
~? 

adhereri~, two other conventions were established to deal 

with the commercial problems of civil aviation: . «The Inter­

nation~l Âir servic~s Transit Agreement» or the so-called ' 
e 

CTwo Freedoms Agreement», and the «International Air Transport 

Agreement» or the «Five Freedoms Agreement». There are two 

types of overflight over a territory: operational an~ cornrnercial~5, 

The operational flights are governed by the «Two Freedom 

Agre~ment» ~here the contracting states grant eaeh other: 
t; 

1) The privilege to fly across its territory 
without landing; and 

,2) the privilege. to· land for non-traffic 
purposes. 

" As of January 1981, this agreement had been ratified ,by 1 

93 states. This implies that it is not difficult to give away 

non-commercial rights sinee the y do not affect the grantor \ 

state's own traffie ta any great extent. 

The «Transit Agreement» does not require prior permission 

to enter the airspace of another state's territory. However, 

aecording to Shawcross and Beaumont's interpretation of ICAO 

Council's Advisory Opinion in 1951,6 an airline or'aircraft 

must a.:;k for ,prior 'permission though, which the' contracting 

state can not refuse without good reason. 

The next three freedbrns which are i~cluded only in the 

CFive Freedoms Agreement» are as follows: 

- Freedom 3 the·priv{leg~ to put down passengers, 
mail and cargo taken on in the terri­
tory of the state whose'nationality 
the aircraft passesses. 

, ' 
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- Freedom 4 the privilege to take on passen­
gers, mail and cargo destined for 
the territory of the state whose 
nationality the aireraft possesses; 

.. 

- Freedom ,5 the privilege to'take on passengers, 
mail and cargo destined for the 
territory of any other contracting 
s~ate and the privilege to put down 
passengers, mail and cargo coming 
from any such territory. 

" ' 

The sixth, seventh and eighth freedoms are not referred to 

in the cFiye Freedoms Agreement». 'Freedom ~ix and seven can . 
b~ regarded as special types of fifth freedom traffic,7 while. 

the eighth freedom is ~abotage and 1s regarded as domestic 

traffic. (See Art. 7 of the Chicago Convention) There exist 

distinctions which are worth pointing out. Cheng defines these 

three freedoms aceordingly:8 

- Freedom 6 

- Freedom , 

Freedom 8 

The sixth freedom is the right to 
fly into ~he territory of the granto~ 
state and there diseharge or take 
on, traffic ostensibly comiqg from, 
or destined for, the flag-st~te,of 
the carrier, which the carrier either 
has brought to. the flag-state from a 
third state on a different service or 
is carrying from the flag-state to 
a third state on a different service. 
1 

The seventh freedom is the right for 
a carrier operating entirely out5ide 
the territory of the flag-~tates, to 
fly into the territory of the grantor 
state and th~re discharge, or take on, 
traffic eoming from, or' destined for, 
a third state" or states. 

The eighth freedom 15 cabotage and it is 
the right for a carrier to carry traffic 
from one point in the territary of a 
state ta anather point in the same state. 
Every state has the right to withhold cabo­
tage rights according ta Art. 7 of the 
Chicago Convention. 

--
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The limitation of the rights that are part of the concept 

of sovereignty recognized in Art. l of the Chicago Convention 

were far ta extensive in the (l'ransport Agreement »,1 for states 

ta accept it. As of January 1981 onLy twelve states had 

ratified the «Transport Agreement:t> not including the U'. S.A. , 

and, thus, the agreement i5 a dead 1etter. 

Consequently, aIl international scheduled traffic was 

'left ta be regulated by bilateral agre~ments. The adherence to 

the Transport Agreement would expose each country's airline to 

market forces and it would also limit ~eir sovereign rights 
.. • 9 

to control what is happening inside their borders. 

In these circumstances, only the strongest will win, 

which might Lffip1y that a country's whole air traffic would be. 
, ' 

carried by foreign carriers. Serious problems can then rise 

in times of war or other cri,sis. Astate that has total or' 

partial control o'ver another state' s air traffic, can neglect 

the latter state's national interests)which a1so rnight have the 

control over its economic activities limited.' 

In 1947, there was'an attempt in Geneva to create a multi-

lateral conv,ention on scheduled traffic, but the attempt fa:iled 
''''-', 

due to difftculties in reaching' an agreement over the fifth 
. 

free.dom concept. 

1.1 Scheduled and Non-Scheduled Traffic 

The distinction between scheduled and non-pcheduled traf-

fic has during the last ,decade to sorne extent becorne blùrred. 

/~ 
,-o~~ 
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Charter traffic - which i~ c1assified as non-schedu1ed 

,tra!fic - has been subject ta numerous restrictions, because 

it CQu1d Ibe carried at 10wer pric~'s ~han schedu1ed traffic. 

Governme~ts fe1t that they had ta protect carriers of scheduled 

traffic. Examples of the types of restrictions placed on char-

ter operations are: 
I 

1) Affinity Group Charter - the airline could only, 
carry persans who had been members, for a period 
of six months or more, of an, association not 
formed for purposes of travel; and 

2) Inclusive Tour Charter (ITC) - These could only 
be sold if i t was understood that the price of 
the ticket included- hotel and associated facilities. 

Later, more .liberal forms of' charters were permi tted. The 

first of these was the,Advanced Booking Charter - ABC - where 

the passangers had to buy the ticket in advance through a 

travel agency and usually had ta travel ta and from the destina~ 

tion with the same group of persans. 

The liberalization of charter has now reached a point 

where the only difference between sorne types of charter an? 

scheduled traffic is that a charter ticket has to be bought 

through a travel agency. The carrier itself can not sell 

charter tickets. As a resul t of the liberaliza tion' of t'bis 
, 5 

cheap way of travelling, charter traffic increased. 

Airlines ~ith scheduled traffic have taken counter measures 
.J , , 

though, especially over the North Atlantic, by introducing low 

fares such as the Advanced' Purchase Excursion Fare (APEX) and 

stand-by fares. The scheduled airlines carrying traffic over 

l' 

" 
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the North Atlantic are ,now offering many different kinds of 

cheap fares" 50 \t:Ï\e pass,engers are now flying with them t 
J 

rather then by charter services, s~nce the y provide better 

service, e.g. in forro of higher frequencies at competitive 

"priees. 

1.2 Bilateral Agreements 

Since no mUltilateral agreement on scheduled traffic has _. 

been achieved, this traffic is governed by bilateral air 

'transport agreements. 

The main reasons for b'ïlateral agreements to govern int~r-­

"national aviation are: the recognition of the, soverèignty of 
, , 

states and the consideration of this service as a phenomenon ' 

having important economic im'plications and being a mercantile 

aetivity.ID A bilaterai agreement also prèvides stability 

because the government and airline know that they are allowed 

to exercise traffic into th~ other country until the agreement 

is denounced. A bilaterai agreement is usually terminated by 

one1year's notice with the consequence that the airline has 

security for its invèstrnents in aireraft and ticket offices for 

a perio~ in excess of a year. Since there are only two partners 

involved in a bilateral agreement, smaIl ad hoc adjustrnents 

can easiIy;be made. Its flexible nature is thus another advan-

tage of 'a bilateral agreement. 

Bilateral agreements have proven to be useful in develop~ 
t 

ring international scheduled air transport. Many of them belong 

( 
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to families inspired by standard agreements SUCh~ 

Bermuda 1. Il 

Il 

There are three main groups of bilaterals: the Bermuda 

l group, the restrictive predetermination group and the liber-

al group of bilateral agreements, most of which have been 

concluded by the U.S. 

The Bermuda l agreernent\ ~~gned in Bertnuda' in 1946, 
," 
• 

between the U.S.A. and the U.K., was a compromise between ~he 

two governments, where the U.S. wanted freedom for the airlines, 

while ehe U.K. wanted restrictions. The U.S. had to give up 

the~r free pricing system which wa~ left to an inter~ational 

body - IATA - and the U.K. compromised on its'capacity pre-

determination principle. 

" The capacity offered by the carriers could not be pre-e 

deter~~d by the governments but only controlled by an ex 

post factq review if there was an unduly large difference in 

the capacity provided. 

, , 

It ls dlsputed whether Bermuda l is a restrictive or fib­

eral agreement. It depends on how it is interpreted.' . Th~re ~ 

are possibilities to interp~et very strictly and practicâlly 

have·an agreement. with predetermination of capacity. 

The true predetermination agreements split the capacity' 

offered usually on a 50;50 basis with reference ta frequencies 

and arnount of seats offered. The estimation of the capacity 

, __ to be pravided is generaliy calculated on a 60% ta 75% load 

factor. 12 

o 
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At- the end of the seventies, the U.S. started to nego-

tiate very liberal agreernents~ The innovation of these 
L'l 

agreements is the way in whiêh tariffs are deterrnined. A 1 

double disapproval or country-of.-origin clause is used which 

in practice gives each airline freedom to decide what price 

they want to charge, as long as both governments do not dis-

approve of the fare. It is difficult to negotiate a bilateral 

agreement, since both par-ties want as much traffic as possible 

for their own airline, for reasons such as: 13 

1) the desire to earn as much money as possible; 

2) national prestige. Airlines provide good 
publicity for national industry, «Trade follows 
flag»; 

3) military and political interests and considera­
tions; and 

4) airlines provide a lot of job opportunities- in 
a country and airlines are among many govern­
ments regarded as a public utility, so there 
is also a social aspect. 

Most of the difficulties arise in the negotiations of the 

commercial rights, namely the last three' freedoms,especially 

the fifth. 

Freedom three and tour are the primary objective of the 

negotiations and f.reedom five is the secondary objective. Third 

and fourth freedom traffic snall constitute the major traffic 

flow between the contractlng states. 

The purpose of the services operated under any agreement was 

primarily to serve third and fourth freedom traffic flows, and 

capàcity carried was to be related primarily.to these flows, 

, 
! i 
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13 

but capacity could be justified for fifth freedom traffic 
'1/ 

• flows if there was an economic justification and the third 

and fourth freedom traffic flows of the othe~ party (fifth 

freedom traffic of the first party) were not unduly affected. 

The reason for these concepts of primary and secondary 

objectives is that each party has much better control over 

third and four th freedom traffic, since this traffic originates 

in the contracting states. In third and fourth freedom nego-

tiations they do not have to take into consideration what 
. . 14 

third countries do.. Hence, an increasiong pro~ortion of inter-

national traffic is being carried as third and kourth freedom 

traffi~ by the carriers of the countries to which that traffic­

is third and fourth freedom traffic. 

Restrictive agreements deal preferably with third and 

fourth freedom traffic, whioh the Latin Americans and East 

15 
European countries are known to favour. 

In negotiating a bilateral agreement, the states concerned 

have two objectives to think of: 16 

the promotion of international air traffic 
for the benefit of the publici and 

the protection of their own national 
carriers. 

t 
Now, states can be divided into two cate~ories: those that 

are stronger in term of traffic resources and equipment and 

17 those that are not strong. For'the stronger airlines it is 

easy to take a l~beral positi?n and promote international 

traffic, because they are strong enough to compete in a free 
. ; 

~ , 
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market whieh is_supposed to be to the benefit of the public. 

AlI states want an airline, but not aIl of them can 
'--.~ 

establish one i~ a competitive situation, so the weaker states 

must take protective measures insisting on equal sharing of 

traffic.
18 

The airlines of the weaker countries do not always 

possess the capacity and the possibility to serve the whole 

public. - And sinee it is sometime$ difficuit for a nation to 

accept second position in the competition,19 it will not give . , 

away more traffic and capaeity to another nation than it ean 

provide itself. Splitting traffie like this on a 50;50 basis 

with equal shares for the two carriers is to deprive the passen-

gers of a free choice. 
. 
Within limits', a state must thus accept being in an infer-

tor position in a bilateral agreement, which, as a matter of 

fact! is current transport practiee. 20 Since Bermuda l was 

coneluded in which generally fifth freedom traffic rights were 

granted on a generous. state, there seems to be more and more 

restrictions imposed on thé right to ~arry fifth freedom traffic. 

Henee/an increasing proportion of international- traffic is 

being carried as third and fourth freedorn traffic. The countries 

that started this trend in the sixties were the soeialist 

t . d Ar b . 21 coun r~es an sorne a countrles. 

This trend is aiso confirmed by the previous direetor of 

SAS, Carl Nilsson who states that the freedorn of the air is not 

• 
expanding. On the contrary, for example, the SAS fifth freedorn 

1· 
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., 
t~affic has in ten years declined from 22% to 10% of its 

tota-l traffic.
22 

These practices are indu1ged in foremost by countries 
, ' 

that, rightlyor wrongly, have'little confidence 'in the com-

p~titive position of their air1ines. 23 'But obviously, if 

these countries continue with their restrictive attitude, the 

other countries are bond to fo11ow sooner or later whether they 

wish ~o or not. 
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CHAPTER 2: ROUTES 
... 

~.1 Origin and Destination 

In negotiations for fifth freedom traffie rights, 'the 

origin and destination of the tràffic play an '~-important role 

when deterrnining or revi~wing the capacity of tne carriers. 

For the states to decide what capacity may be provided by 

each of the airlines, they must have information about the 

1. traffic vo""lume on the routes in question, i.e. data concerning 

the flow 0:1; traffic from its true o:r::igin to its true destina­

tion. l Thus, the Ularger traffic volume, the larger is the 

capacity that the states will grant each other. 

At first glance it appears to be an easy task to decide 

the two places and this is 50 if the traffic is ,carried b~tween 
J 

two points and aIL trips started at one point and terIJtina te 
" / 

1 

at the other. 1 '" 

However, generally it is no~ possible ta define a market 

Dy the traffic generated at a single point, since a trip often 

consists of a series of successive stages. Traffic on a route 

can have its origin and destination anywhere in the world. 

Most international routes should, therefore, be considered as 

an integrated part of a worldwide route ~attern ~f aIl airline 

air services. 2 The concept of a passenger trip must, therefore, 

be defined. This has been done by a panel in .IeAO for the 

pù;pose of cpllection of statistics. 3 

The panel had to consider different concepts of origin 

and destination whena trying to solve the problem in defining 

, . 
! 
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" tbe two concepts. Among those _ considered were: ' 

.. 

«effective» origin' and'd~stination, whi~h 
woul.d take into account ground transport at 
the b'7ginning and end of an, air trip; 

«purpose» origin and destination, which 
would ref lect the main intent of the passen­
geri 

«stop-over» origin anCÏ'-clestination, which 
would distinguish those points which a passen-, 
ger has an intention to visit, as distinct 
from merely changing aircraft; 

cline» origin and destination, and «routes» 
origin, and destination, which would refer ta 
points of embarkation and disembarkation on 
services or on routes specified in a bilateral 
agreement. 

19 

There was, no practical possibility of using any of the 

above concepts, so the panel decided to define the passenger 

trip in terrns of the inforrnat'ion given on the ticket. 
, , 

Relevant concept<s for determining origin and destination 

according 'to ICAO panel are as follows z 

- " 

1) ground transpo~t before or after the trip, is 
excluded; 

2) more than one ticket can be issued and in that 
case they are treated as one ticket; 

3) i~formation on one ticket coupon concerning 
other stages on the trip may not be used for 
statistics on other stages on the route since 
the passenger can change his itinerary en route; 

4) a directiona1 trip in one statistica1 period may 
apply in par~ ta a different statistical periodi 

5) no sp1itting of a dual directional trip into two 
separa te directional trips due ta sorne 1055 of 
information. 
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On the basis of the consequences mentioned above the 

panel established the following definitions of origin and 

destination. 4 

TOD - Ticket origin and Destination 

The first and last points on a whole passenger 
ticket. 

DOD - Directional Origin and Destination 

The first and last points on a one-way ticket and 
the first and last points on each of the two direc­
tional parts of a «round-trip •. 1 

, ' - . , /'" - ., , 
SOD - On System Origin and Oest~pation 

Q 

The points at which the passenger enters 
the system on a trip. 

COD - Coupon Origin and Destination 

and leaves 

The points ,of embarkation and disembarkation covered 
by one f,light coupon. 

Routing 

A listing of sequence of cities of two or more COD' s 
appearing in a single ticket and also in conjunction 
wi 'th TOD, DOD, SOD where two or more coupons are 
involved. 

Wassenbergh argues that the ticket should not be the criterion 

for determing the origin and destination of traffic. The 

ticket is both a ticket and a voucher and as a voucher it rnakes 

the deterrnination of the origin and destination of the passenger 
. 5 

impossible. 

Q 
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2.'2 Different Concepts in Route Negotiations 

21 

.. 

In aIl types of trade negotiations, the parties try' to 

achie've an equi table exchange of values and ben~fits. A 

nation will be reluctant to suffer, any disadvantage from the 

outcome of ~? agreement. Thus, in overall trade negotiations, 

dissimilar products may be subject to the trade: e.g. the grant 

of a right of free entry of wheat from X country in exchange 

for X country granting the right of free entry for steel. 

The sarne can be true in the negotiations for air transport 

routes, there can be a trade of air transport rights in 

exchange for political or other non-commercial benefits or 

commercial benefits of another nature~ 
rp , 

A more common approach in bilateral air transport ne go-

t~ations is the use of visua~ reciprocity'where both parties 

have the right to carrr the sarne amount of traffic on each 

route, the so-called «double-tracking». Another way of bargain~ 
, / \ 

ing is to use the «rnost favoured nation clause» i.e. where 

state A gets the sarne benefits as state B has given state C 

in another bilateral agreement. 

Loy expressed the then official U. s. view that "there is . 

a fair deal in the route exchange when both parties gained 

an equitable exchange of economic benefits. 6 

Wassenbergh's view7 is that the economic benefits derived 

from a route is not solely dependent on what kind of route the 

air1ine hase Other factors such as effective management affect 

" 

• 
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the economic result of the airline. A fair route exchange 

exists where there is equal access in practice to a market . 

Reciprocity is the principle that governs the present 

system of bilateralism,8 meaning in the view of sorne states, 

in short, the sarne amount of frequencies for both airlines 

on aIl routes between 'the two contracting states. However, 

since both parties are supposed to have about the same amount 

of traffic on a route, the state with the weakest airline will 

not give more frequencies to the other state, than its own 

airline manages to operate. The weakest airline will, thereby, 

set the limit for both airlines, which will not provide ~he 

public with the rnost extensive service possible. 9 

Where the two carriers are of different strengths, there 

can be a system of compensation instead. The stronger car~ier 

compensates the weaker for eventual lasses on the route. IO 

This «royalty» system is used by sorne countries under various 
, 11 

disguises and in rare cases openly. The similarities with 

pool-agreements are striking and thë p~oblern is normally solved 

through a pool-agreement between the airlines and a 50/50 

12 
shar~ng of revenues. The solution is only possible with a 

predetermination of'capacity or an ex post facto review. 
~, 

,; 

2.3 Exchange of Routes 

The two elements that determine the actual formation of 

the routes and thus the geographical ,scope of the agreements, 

are the pattern of the ~ir services and the route structure. 

. 
• 
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Toge-ther with the routes specified there must also 

be operating rights granted. 

For political and economic reasons, both parties' attempt 

to exercise control over the whole, or- part of the route, 

even outside their own territory. The ex'tent and ,details of 

the route exchange are determined by the consideration mentioned 

in part 2.2. 

The attempts of the parties to control as much as possible 

of the routes 1s exempl~fied by a rigid route pattern. Usually 

aIl points at which traffic rights-m~y be exercised are indi-

- cated in the agreement, inc1uding intermediate points in third 

cotintries. The points may only be altered by agreement between 

th t t · t' 13 e con rac ~ng par 1es. 

This system can severely limit the flexibility of the air-

li~es, since they can not change their services whenever the 

economic circumstances so require. To avoid this, a sufficient 

number of intermediate points should be allowed for, so the 
, 14 

airlines are able to change the routes when traffic so demands. 

It has been argued that a carrier can decide to fly on 

a route and to points not mentioned in the agreement. 

Wassenbergh submits that the other party should not be able 

to prevent the carrier from trying to improve his service by 

f1~'ing to ~oints not mentioned in the agreement, the so-called 
il 

«blind sector». It i5 difficult to interpret existing bi1at-

erals as excluding blind sect9rs according to Wassenbergh. 

15 
They are permitted as a ~atter'of course. 
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1 

~he contrast to a rigid route pattern is an entirely 

free route structure with the complete freedom to chose 

,routes between the contracting states. Such types of ag~ee~ 

ments are very rare. 

Other more restricted, but common and useful type of 

systems are the flexible and s"emi-flexible route structures. 

An agreement with a flexible route structure usually mentions 
. 

a continent, a country or a group of countries where traffic 

rights can be granted. The route in question usually should 

cconstitute a reasonable direct line out from and back to the 

homeland of the s"tate whose nationality the aircraft posses» 
1 

\ 
as it is expressed in the International Air Transport Agreement. 

In an agreement with a semi-fl~xible route structure, 

there is a number of predeterminated points which the operator 

. -may chose between. Bermuda l introduced this formula, and it 

is expressed with the sentence «any one or more of the follow-

ing:.". The carrier must give notice ta the other state" al;>out 

any change .16 

Airlines are only interested in flying between points 

that generate a lot of traffic, i.e. the big cities. This 

makes it important for the airlines to be granted traffic 

r ights to such ci ties • 

There has been a longstanding dispute betw~en Europe and 

the U.S. over the sixth freedom issue. 

Since there are 50 many inde pendent states in Europe, 

it is easy- for the European carriers to exercise sixth freedom 
'.' 

, 
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traffic rights to and from the U. S. For example, Air France 

brings 'traffic from FRG to France and from Francé to the a.s., ! 
which takes traffic away from the FRG and the U. S. market. l, 
The a. S. might then retaliate by not granting the right to 

Air France to fly to New York but, e.g. to Washington instead, 

" . 
which would not have the same value to Air France. From the 

European carriers poi~t of view, the a.s. carriers have access 

to a larger market, namely the whole U.S. and thus, the Euro­

pean carriers want to equate Europe wit~ ',the U.S. Otherwise, 

a.s. carriers can carry third and faurth freedom traffic from 

a point in the U.S. to aIl af the European countries, while 

the European carries would only have access to a lirnited 'nUmber 

of points in the a.s. from their home country. The U.S. can 

create a large hub on the east coast and then let Arnerican 

carriers take the passengers to their. final destination in the 

a.s. 

This «port-of-entry» philosophy was not accepted by Europe. 

If U.S. carriers had access to the who1e European market, 

European airlines wanted the possibi1ity to operate to the who1e 

U.s. market. 

The solution is, as usual, somewhere in between. The U.S. 

must grant, as they do, rights to foreign carriers to f1y to sorne 

17 of the bigger cities in the U.S. 

As for the sixth freedorn issue, a widespread solution 

might be that the passengers must rnake a stop-over at least 12 

hours, for to be considered third and fourth freedom traffic 

and not sixth freedom traffic. 

--

! 

1 

i 

1 



( 

·" 

26 

2.4 Pattern of Air Services 

The aim of each signatory is to obtain the right to 

" " 
participate in scheduled traffic and achieve the greatest 

possible advantage in the' network of international routes. 
1 

For to achieve this aim there must be room for fifth freedom 

traffic. 

If t~affic on a route is only carried between two points, 
;. 

. the service is caJled a terminating service. Technical and 

other non-traffic stops are irrelevant. The traffic streams 

are then only third and fourth freedom traffic, although there 

may also be sixth f~eedom traffic rights involved. To give 

room for fifth freedom traffic, the parties have to agreé on 

a terminating service with intermediate points loeated in 

other states. 

When beyond rights are granted on a through service there 

is also created a fifth freedom traffic stream, namely traffic 

carried from the territory of the other par~ ~y the airline 

of the "first p<';lrty to points beyond. ' \ 
\ 

At first, the U.S. regarded ltself as a termih~ting point 

and did not.grant any beyond rights for foreign carriers. With 

the introduction of long,-haul jets, foreign opera tors were 

granted rights beyond the u.s. 18 

. If both states are parties to the International Transit 

Agreement, the carrier should not be restricted in extending 

its route to a point beyond, 50 long as no traffic rights are 

.... 
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exercised·and 50 long as there is no prohibition in the 

19 bilateral agreement. If the same through service is 
• . ~ 

operated by the carrier from the granting state it is called 

a preternational service or sixth freedom traffic. This 

is generally considered as a special benefit but it should be 

seen as a result of geographic characteristics and technical 

and economical needs of air transport according to Escalada. 20 

A very rare kind of traffic stream is the extra national 

" 
service, or the seventh freedom, where the airline operates 

totally outside its home stàte without even using it as an 

21 intermediate point. 

To SUffi up the different kinds of traffic streams corres-

ponding to the pattern of bilaterally agreed routes, Cheng 

22 classifies five main groups of traffic strearns: 

1) Total Route Traffic: includes aIl the traffic 
and is the SUffi of all the different traffic 
strearns listed below; 

2) Inter Parts Traffic: is a stream only bet­
ween the two contracting parties in termina­
ting services, i.e. third and fourth freedom 
trafficj 

3) National Traffic: consists of aIl traffic 
between the two contracting states, not only 
third and fourth freedorn traffic~ It can 
be subdivided into: 

a) inter partes traffic as specified above; 
b) anterior national third country traffic, 

which is traffic between the flag state 
and anterior points in a third state, i.e. 
Îsixth freedom traffic; 
1 
1 
1 
1 . t .. 
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c) intermediate point national third country 
traffic: traffic from flag state via 
intermediate points in third state, i.e. 
fifth freedom traffic; 

28 

d) beyond point national third.country traffic: 
tr'affic beyond the grantor state, i.e. 
fifth freedom traffic; 

National traffic is the principle of a state's 
«o~» traffic being essentially third freedom 
traffic, but extended to fourth, fifth and 
sixth freedom traffic due to the structure of 
the 1nternational route network and the fact 
that traffic rights are exchanged between 
states of unequal traffic volume and geogra­
phical position. The principle benefits 
cdUntries that generate a large volume of 
traffic. But it is contrary to Bermuda l 
principles and can not be regarded as a 
principle of international law. It is also 
difficult to apply in practice to internation­
al air services while it offers possibilities 
to the pUblic of going everywhere in the world 
at many dif'ferent kind of tariffs. 23 

Grantors Traffic: The grantors traffic con­
sists of aIl traffic goint to, from and through 
the grantor state. Thus, there are so many 
types of grantors traffic as there are freedoms 
of the~ir, including cabotage; ~ 

5) Third Country Traffic: will~be offered whenever 
a route pattern includes anterior, intermediate 
or beyond points in third states. Third country 
traffic can be subdivided into three categoriès: v 

a) national third country traffic which is 
traffic between the flag state and third 
states that are anterior, intermediate or 
beyond points i 

b) extra partes third country traffic is traffic 
between any of the third countries on an 
agreed route. This traffic does neither·ori­
ginate nor is destined for either of the 
contracting states; 

c) fifth freedom third country traffic consists 
of aIl traffic between the other contracting 
state and third countries on an agreed route. 
This is the core of the bilaterals and contains 
three types of traffic: (i) anterior point; 
(ii) intermediate point; (iii) beyond point 
fifth freedom traffic. 

'\ 
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3: TARIFFS 

A public ftil ty is, in the interest of the public, 
. 

often regulated by g verrunental authorities. A weIl function-

ing transport system s v~tal for the,development of the 

society. Without air ransport, the economic and social 

activities would suffer great harm, and that ls why, air trans-

port is regarded public utility. l Why then is air 

transport not regarded complete public utili~y? 

A public utility is to provide . 
reasonable adequate and stab services to aIl who apply. It 

falls within "the class 

«common necessity» for 

water, electricity are 

ment. and excluded from market force . 

... Air transportation is perfprmed 

and governmental owned cornpanies that 

services .form a 

services like gas, 
.-

totally . by the govern-

private, partly private 
" . 

e to compete wi th 

other airlines. Nevertheless ,'" airline ac . vi ties are'. controlled . 

by gov~rnments through different kind of reg 

the public' s interest 'in ~ regular and cheap transportation 

and assured uniformity and equali~y in 

The general economic argument in 

airline fares and rates i5 on one hand to protect the 
-... , 

(' 

against abuse from the~airlines due to thier ,protected posi 

under a system of controlled entry, and on the otner hand, to 
" 

'ensure the long-term economiè stabili ty of the airline industry 
oIJ 

2 by preventing cut-throat priee wars. International tariffs 
( 

.' ' 

" 
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are controlled, through bila terals between. states. The 
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o' 

expression «tariff» does not only mean priee of the ticket. 
, 
~t. also includes all conditions and provisions tl;lat af,fect 
'\: 

3 passenger fares, routing guides, rating and eh'7lrges. 

There are international attempts to unify the establish-

ments of tariffs. 

In 1967 ICAO worked o"?-t the «International Agreement on 

the Procedure for the Establishment 'of Tariffs for Seheduled 

Ai S · 4 r erVl.ces». It applies when there 1s no bilateral between 

two states or if the bilateral does not contain a tariff 

.' clquse, see art. 1. a. 1 , ii . 

The definition of «tariff» is expressed in art. 2.1: 

«the priees to be paid for the earriage of passengers 
baggage and freight and the conditions under which 
those priees apply, ineluding prieing and conditions 
for age,ney and other auxiliary services, but exclu­
ding renumeration or conditions for the earriage 
o.f mail.» 

,-

The agreement is a codification of existing articles used in 

most of the present bilaterals. 

/ 

1 

Another result of ICAÇ)- activit.ies is the adoption by ~ 

, 
.the ICAO Council of a «Standard Bilateral Tariff Clause». The 

Clause is used to guide membe-+, ~tates when coneluding bilaterals. 
"", - - p 

The Clause resernbles the Ta~iff Agreement, e. g. the definition 

of «tariff» i5 practically the sarne. There are important 

differences. \ 

First, the Clause i5 drafted in a way to include non-

scheduled traffie and second, there i5 no explicit reference 

to IATA, but ra ther an implieit one. 

, 
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The ECAC's achievement in the tariff area is the 

'establishment of «The International Agreement on the Proèe-

dure for the Establishment of Tariffs for Scheduled Àir 

Services» 1967, and aiso a Memorandum of Understanding 1982, 

between sorne ECAC states and the U.S.A. about tariffs over , 
[ , 

the North 'Atlantic. l will refer to the~e two agreements 

in Chapter 5. 

3.1 Govèrning Principles in Tariff Negotiations 

Cheng enumerates four factors of governing ~rinciples in 

/ t!he bi1ateral tariff negotiations: '6 

1) Economie operation; 
, 

2) Reasonable profit; 
~ 

3) Characteristic s of service; 

4) Tariffs charged by any other operator on 
the sarne route • 

• o 

Bermuda l was first ta establish that tariffs shàll be 

connected with the .cost of operation, reasonable profit and 

'1 

\ 

\ 
\' 

\ 
\ 

with the tariffs of other air1ines on. the same routes. In other 

words, the priees must not be tao h'igh to turn away passengers., 

The result would be that the airlirtes go bankrupt or .have ta 
'-

rely on governmental subsidies, which uitimately means that 

the taxpayers have ta pay. Furthermore, even if air transport 
;f!.-__ .. 

can be re,garded as a quasï public utility,' it is only a smaii 

proportion of the taxpayers,who use aviation. 

, . 

, ' : 
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The prices can not be too low, since t~~line~ must 

show a reasonable profit for two reasonSi the airline must 

be able to invest for the future and .lso CO~inue ,to attract 

private investors to those airlines that are private or partly 

private owned. 7 

The rates must be ,the cheapest consistent with sound 

economic p~~nciples.8 

To decide the actual level of the prices is a very 

difficult problem and there exist many different opinions. l 

will deal with this question later in this chapter. 

Bilaterals provide a procedure for the establishment of 

9 ,the tariffs which 1 in general, can be divided into three phases: 

1) agreement between the airlines; 

2) consultation between other airlines on the 
same route in seeking the agreement; 

3) approval by the contracting states. 

The agreements contain, with sorne exceptions, provisions, 

A, that the rate fixing between the airlines shall be exercised 
." l' 

. J . , 

in accordance with thie IATA rate fixing machi~ery - the so­

called «Bermuda rate clause».lO The references to IATA can . 

be expressly mentioned, irnpliedly mentioned or not mentioned 

at aIl. In the cases where IATA is mentioned expressly., the 
~ 11 

use of its machinery is, nevertheless, not mandatory for 

several .reasons. 

First, 't~e contracting states may not be rnembers of ICAO 

and hence the airline can not be a member of IATA! This is a 
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highly unlikely reason though, since practically àli states 

in the wor1d are members of ICAO. 

Second; an air1ine of a contracting state may not. wish 

to be a member df IATA. 

Third, IA~A may not have reached a tariff agreement. 
1 

Fourth, IATAls machinery may not for sorne other reason 

be availab1e. 12 

When IATA is implied1y rnentioned, it .is referred to 

with wordings like «an association of air carriers~ or «an 

-international air transport association~ when both carriers are 
1 

members of IATA. When only one carrier is member of IATA, 
'" _ tJ'.~ 

wor~inifs~ike «such tariffs shal1 not differ from those valid 

~nd internationa11y enforced on the sarne routel» or «tariffs 

shall be' fixed by the usua1 procedures actopted by airlines. are 

used. Other examples of phrases are: «in accordance with usua1 

practice in the intern~tiona1 air services.13 or reference to 

14 
the «usual procedures adopted» • 

. Neverthe1ess, there is no doubt that there is a reference 

to the IATA rate fixing machinery in a11 cases. 

Parties to an agreement that does not refer to IATA at 

aIl, usually fix rates in accordance with the IATA reso1utions 

anyway. 

3.2 The Government Role in Tariff Agreements 

, AIl tariff agreements are subject to governmental approval . 

The procedures preceding approval can take different forrns. 

t 
1 
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,~ If the airlines do not agree, the matter is taken up for 

negotiations betweèn the governments involved or the aero-
, , 

nautical authorities. 

In the negotiations there are thr€e different ways of 

establishing a new tariff. The agreement can contain a: 

1) double disapproval clause as inthe U.S.­
BelgiumlS Air Transport Agreement - ATAi, 

2) double approval clause as in the Bermuda 
II ATA; 

3) country-of-origin approval clause as in 
the U.S.-New Zealand16 ATA. 

In recent years, steps have been taken t~ move away from 

multilateral - i.e. IATA resolutions on tariffs. l' 

Bermuda II was the starting point with an innovative indi­

vidual tariff proposal1 7 and'a double approval clause. The 

tariff is here subject to airline approval and if not agreement 

can pe rea~hed between ~hem there must be an approval from both 

the governments concerned. If one of them disapproves of the 

new tariff proposed, the old tariff applies. Each 5tate has 

thus a veto. 

A much more liberal clause i5 the double disapproval c~ause 

where both parties must disapprove a new tariff, for it not 

to be applied. 

Furthermore, the liberal U.S.-Belgium ATA does not con-
1 

tain any arbitration clause, 50 the only thing the disapproving 

state can do if denied to confer about its will, is to terminate 

the,whole agreement. 

0> 

1 

1 



. ' 

( 

37 

The clause gives the opportunity for an airline ta take 

a dominant position on a route and be a price leader. This' 

type of agreement will undoubtly only be signed between 

states with equally strong airlines. A dominant position on 

a route by one airline could have negative consequences for 

the consumers, sinee the priee leading airline can charge too , 

high prie~s due ta its dominant position. Prices can also 

be artificially low due to subsidies from the government. In 

short, the double disapproval clause gives the airlines the 

opportunity to set the prices they want and thereby have 

price wars., 

Whether an unrestricted priee war is good for consumers 

in the long run is disputed. l will refer to this problem 

later, so l will only mention that most authors - at least 

the European - doubt that tariffs established entirely accord­

ing '~o market forces are good in the long run for the consumers. 

Another bilateral agreement with a Liberal tariff clause 

ls the U.S.-Netherlands ATA. It introduces a concept of «rules 

of origin pricing». This «country-of-origin» clause removes 

the requirement for approval of tariffs from the state of des­

tination. 18 It ls a little more restrictive than the double , 

disapproval clause though t since the tariff must be approved 

by a specifie state, the country of origln, while under an 

agreement with a double disapproval clause, any one of the 

two states can approve, the new tariff. 

h d d f 'h . h S . 19 T e concept waS exten e even urt er ~n t e U .• -IsraeL 

ATA where the tariff clause removes the requirement of approval 
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1 

-from. any of the two governments. 

Government action is only provided in the évent of 

mutual disapproval. 20 However, the#u.S. have l~tely - with 

their agreement with New Zealand - changed their policy to a 

more restrictive view and stopped the «perfect market approach». 

The U.S.-New Zealand agreement is different from earlier 

agreements with«country-of-origin» clauses. 

This agreement establishes criteria for setting of·priees. 

Priees are to be cost based. This is a reversion to the 

Bermuda II agreement. 

Under the country-of-origin policy each party establi~hes 

the fare for outbound traffic. This includes both" one way and 

round trip journey originating ih a country. 

The priees set by the outbound country c~n be matched by 

the other party, and on fifth freedom routes, aIl the third 

carriers are entitled to mateh the country of origin's fare, 

provided they allow the contracting parties to mateh the fares 

in their home market. 

The fauit with this provision is that there can be differ-

ences in frequency of traffic. If that is so, an airline can 

then have a higher price, but more traffic attracted by the 

better service which results in the customers chosing that 

airline. The priees can also be set in many different ways.21 
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3.3 Time Limits 

Time limits are usually specified for filing of tariffs. 

Usually the new tariff or any other change of fares must be 

filed with the authorities 30-45 days before it can come into 

force. 

In country-of-origin'agreements, the tariff proposaI has 

ta be filed for approval with the country-of-origin. In the 

'case of double disapproval it has to be filed with the avia-

tion authorities of each contracting party and if both parties 

-are dissatisfied with the tariff they must negotiate. Likewise 

in the case of double approvai agreements the proposaIs must 
j, , 

be filed with bath parties., In the case of double disapproval 

agreements if the parties cannat agree, the disputed tariff 

cornes into force. In the case of double approval agreements, 

usually if a party disappr~ves of the new tariff proposaI, the 

existing tariff will continue ta apply. 

3.4 Enforcement of Tariffs 

'ICAO made in 1980 a survey about the state practice in 

en forcement of tariffs. 22 The result of the survey indicated 

that tariff enforcement has been actively pursued in a large 

number of states. The e'nforcement has taken forro of' govern-

ment involvement in the airlines or extended authority for 

-civil aviation authorities. This enforcement and control 
, 23 

machinery is generally not referred to in the agreemepts. 
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The survey shows an 'app~rent trend towards an ever increasing 

governmental control over the international civil air 

transport business. Violations of the tariffs have declined 

due to t~e fact that the bilateral agreements have lately given 

the airlines possibility to introduce innovative tariffs which 

have enabled them to respo~d better to market needs without 

having to violate approved tariffs. 

As regards the tariff enforcement activity of rATA, some 

significant dev~lopments have taken place in recent years. The 

proliferation o~ IATA fares, t~e increased complexity of rules 

and regulations associated with these fares, and the increased 

incidehce of open rates situations made it necessary for rATA 

to review its approach on tariff en forcement among its member 

airlines. TATA'now emphasizes preventive actions rather than 

24 punitive measures. 

3.5 The Actual Price Levél 

The previous part explained the procedure for setting 

the-tariffs. A far more difficult problem is to decide the 

level of the tariffs, i.e. the price the passengers shall paye 

There is a vast number of opinions about pricing and the 

reasons for the present ~oor state of the airline industry and 

also opinions about how to solve this problem. l will give a 

brief survey of th~ core of the problem, since price policy is 

a separate science. 
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The goal of the airline industry is to provide as good 

transport facili ties as possible to as many people as possible .• 

Like Escalada, we must define the problem as economie 

and the appropriate meehanism to deal with the matter is IATA. 

Assuming aviation to be a quasi public utility, Escalada 
...­

believes that states have the right and dut Y to intervene in 

this problem. 25 

For eonsumers low priees are the best form of fares • 

. However , cut throat priee competition is nottsuitable. Reduc-

tion in fares is justified only if it will inerease traffie 

and the reduction will not jeopardize the operation of the 

carrier. 

It must be noted that a price reduction cornbined with a 

reduced service is not a true price reduction. 26 
An example 

~of this is the Laker Skytrain service. Compared to consumer 

prices in the la st decades, fare levels have declined substan-
c, , 

tially. However, costs havé also, increased substantially, due 

·to the oil crises.
27 

At present about 45% of the airline 

expenditures is referrable to gasoline. Hence, the operating, 

profits are down. These circumstances have to be taken into 

account when priees are decided upon. 

Since tariffs are set, with very few exceptions, through 

IATAls rate fixing machinery and, therefore, are similar aIl 

over the world, an airline has to attract customers by offering 

a better service than other airlines. This benefits the public 

for it gets better service, but the catch is that it is 

" 

l 

1 
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difficult for the airlines to differentiate between themselves 

in the long run. Short term advantages can be gained, a~s for 

instance was the case with the introduction of jet planes, 

which were of a great advantage to the airlines that first 

introduced thern. 

Nevertheless, the only way for an airline to differ from 

the others'is to try to improve service through wasteful com-

petition; wasteful because a product differentia~ion of this 

type costs a lot of m6ney, and often the aggregate increase in 

traffic, resulting from the product differentiation is less 

than which would have resulted from the application of the sarne 

amount of money to fare reductions. 
1 

For exarnple, a 15% of aIl expenditures on product differ-

en~iation activities must result in additional traffic than 

would result from a 15% reduction in fares. Furthermore, the 

passenger market 1s an elastic one, and passenger traffic is 

very sensitive to price changes, even if the traffic does not 

respond to priee changes under special circumstances such as 

high income growth. 28 The solution to wasteful competition would 

be a standardization of service and a threat of return to price 

competition. 29 

Starting with Bermuda II, states have taken unilaterally 

actions concerning tariffs. This is especially true with the 

u.s. As mentioned above, Bermuda II commenced with the adoption 

of innovative individual tariff proposaIs which were the ~esult 

not of roultilateral negotiations of fares and rates but were 

agreed bilaterally. 



/ 

( 

· 43 

These actions are totally outside the international 

framework and there can perhaps be short-term advantages for 

the specific country taking the action, but in '~the long-run, 

international aviation will suffer from these activities. 

The type of tra~fic that has been most affected by this 

new concept is ch~rter traffic. Charter traffic - or non­

scheduled traffic - is not included in bilaterals, but gen~rally 
left to unilateral regulation. It is even sa in Europe des­

pite the 1956 Paris Convention on non-scheduled traffic 30 which 

is.deàlt with in Chapter 5: 

'A new type of charter traffic that has emerged lately 

(prorata programmed charter services), has made the concepts 

of scheduled and non-scheduled traffic vanish. The charter' 

traffic steadily increased over the North Atlantic until 1977, 

3'1 thereafter, thé share declined but it may now be recovering. 

1 

i 
Without a base for the tariff structure, bilaterals for 

non-scheduled traffic have been increasingly difficult ta 

achieve. 32 ~ammar~kjold argues consequently for a system 

where bilaterals caver aIL international air traffic. 33 

First, the system is flexible in itself. The agreements allow 

for small ad hoc adjustments. 

Second, the IATA Traffic Conference system has the func-

tian of a linking element. It has provided a Multilateral fare 

mechanism ta balance the needs and aspirations' .of bilateral 

partners. 34 
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CHAPTER 4: CAPACITY 

In creating an aviation industry# nations are èauqht 

be~ween two poles: l ~ 

1) 

2) 

promoting the economy by e~panding the 
-network of air j'servfges for the benefit 
of the public; 1 and-' " ' . 

protect their flag carriers so that they 
will get a fair opportunity, to compete 
for business. o 

, : 1 ' . 

~ It 1s difficult to achieve these two goals with the sarne èours'e 
~-

~f action. Practically aIl countries have emppasized the 
• 

se~ond °notion. 2 .. 
Many reasons have been advaftced for.a' state havipg its 

own national operator, other than it 15 required~for the bene-· 

fit of the travelling public, irrespective of whether lt is 

governmentally or privately owned. Without a weIl ·functioning 

net ?f transport, a nation can not develop ecànomically. 

Therefore, . a communication system is Lmportant ,as a p~lic 

utility. 

However, air transport can not be regarded as a public 

utility since it does not have a natural monopoly, but lt is ~ _ 

an industry of real public importance and th~t 15 why many 
.' . 

governments have treated the industry as if it 15 a~true public 

utility.3 

A public utility - a quasi public utility is a petter 

._ description of air 'transport - must function and exist 'whether 

lt is profitable or not .. This means that the g-overnment has to· , 
o 

5ubsidize the system or control it or both if it is h~ving losses. 
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Due to these reasons, airlines are not a~ways run on 
y-

a strict commercial basis .. There i's no problem when there 

is on~y one airline operating on domestic routes. But when 

the protected airline s'tarts operating abroad, probl:ems arise 

in imp~ementing such a policy because in internationa~ air 

transport astate does not haue the ca:1plete contro~ that it has 

in re~ation to domestic air transport. 

'To foster and promote its objectives, it has, withln the 

framework'of the treaties which it makes, to negotiate appro-

priate terms. The terms the state seeks to negotiate reflect 

its conception of the ro~e of air transport. Thus, one can 

have diametrically opposed pqlicie~ 0Il capacity regulation. 

4.1 Capacity Clauses in Bilateral Agreements 

States which take a rigid position must assure themselves , 

of a' sufficient share of traffic in the bi~atera~ negotiations. 

This leads us to the important capacity c~auses in bilatera~ 

agreemen ts . 

" 

States are in different positions when negotiationg capacity 

with regard to geographic Position. 4 Further, sorne states, 

~ike the U.S. generate a lot more traffic than others. The 

advantage of this for them is that they can demand a large 

portion of the traff ic as the U. S. does over the North Atlan tic 

and Japan over the pa'cif ie . 5 Other states wi th the advantage 

of a favourab~e geographie position ~ike Be~gium can use it 

• l 
r 
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for connec.ting traffic from di;fferent parts of the worlèl, 

i.e. sixth freedorn traffic . 

. One yiew is that countries that geIferate a small amount 

of traffic ought to be l~beral in granting traffic rights 

since they have nothing to give in return and thus nothing to 

l,.ose. 6 

Whatever their position is, most of the states are for 

different reasons in favour of strict regulation of capaci'ty. 

Only the U.S. has, until recently, been in favour of non-

regulation of capacity but instead has desired free competition 

for the benefit of the public, and the U.S. while it had the 

carriers best sui ted to' benefi t from free competition. 

A compromise between these two standpoints was made with 

. the first Bermuda agreement signed by the U.S. and the O.K. in .. 
r946~ where the U .K. stood for the rigid position with strict 

regulation 'of capacity fares and routes, while the U.S. wanted 

·total freedom in aIl areas. In general, the U.K. had to abandon 

their demand for predeteJ:"mination of capacity and the U.S. had 

ta agree ta tariff . control by the governments and IATA. 

~.2 'Predetermination 

The U .K. 1 s view in the Bermuda l negotiati<:>ns was that a· 

sort .of formula had ta be worked out which w:ould cont-rol 

capaci ty and frequency of operation of any alrline. 7 The normal 

formula would be a 50/50 ,split o:Ç the traffic between carriers 
"'i 
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, from the contracting parties. There must be room for a 

certain' flexibil,i ty t~ough, 'sin<;=e astate can teIrq;lorarily be 

unable ta take care of his share of the traffic. The other 

,carrier must in that case have the possibili ty to provide 

-this service ta the public. 8 

The Latin American coùntries have supported this view 

~f predetermination and strict control of traffic. It was 

advanced by E.A. Ferreira in 1946 and was called the 

cFerreira doctrine». 

- The fundamental thought behind this is that each country 

~owns» the traffic that originated in or is destined to its 

territory, whatever the nationality of the passengèrs. The 

contracting parties are, therefore, entitled to share this 
9 " ) -

traffic on a 50/50 basis, regardless which of the two states 
-. 

originates most of the traffic. The' fact that a person is 

travelling from one nation ta another, gives equal importance 

to both nations. It does not necessarily have to be a strict 

,/ 'equal split of .capac i ty. There can be room for sorne competition 

if the amount of'traffic permits it. lO 

The above.discussion is applicable to third and fourth 

freedom,traffic. 
! 

The Ferreira doctrine gives hardly any.recognition ta 
" . 

or entitlement for fifth freedom trafficr This traffic will 

only be allowed when third and fourth freedom traffic flows 

are insufficient to meet the traffic demand on the route in 

question. 
-"'"II J 

'1 



-

( '" 

. , 

" ' 

50 

Wassenbergh opposes the doctrine that each state «owns» 

its traffic, and a~gues that a market is not a static pheno-

menon referable to a specifie state and controlled by that 

state. The market is practically aIl the worlds traffic. ll 

A'person travelling from Asia via Europe and Brazil to the 

U.S.A. i5 not solely a part of Brazil's market when he passes 

through Rio de Janeiro, but a part of the market consisting 

of the traffic between - in this case-Asia, Europe, South America-

and the U. S . A . 

The Ferreira principle is basically mercantalist and 

eliminates aIl pompetition between airlines and thus provides 

< a strong incentive to them to abolish aIl competition and 
\ ---,. 

, 12 
es~ablish a sort of commerciaI pooling agreement . 

In reCent years .there have been a decline in paS5enger 

traffic, 50 there is an excess of capacity with wasteful use 

of resources. The a~ of the Bermuda II ATA wa5 to prevent this 

waste by regulating capacity but also.?voiding predetermination. l3 

4 . 3 Ex Post Facto Review 

The U.S. had the çomplete opposite position in their 

aviation policy. They wanted freedom for the airlines to 

compete for the traffic. Predetermination is contrary to 

liberal development of international air transport and an ex 

14 post facto ~eview usually provides an adequate safeguard. 
, 

Ex post facto review o( çapacity was first introduced with 

.. 
1 

• 
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Bermuda rATA. Under agreements containing this, principle 

the airlines are given the possibility of free competition 

in the provision of capacity for third and fourth freedom 

traffic with adjustments made afterwards if there i5 to big 

15 a difference in the traffic carried by the airlines invol~ed. 

An airline's operation must not affect unduly the services 

of the other alrline on the same route. This concept ls 
, , 

mentioned in provision no. 5 in the Final Act of the Bermuda or 

ATA. 

The ex post facto position implies that there must be a 

close relationship between the capaclty provided a~d the req~ire­

ments for transportation. 16 The purpose of this p~ovision -

which in Bermuda l is stated in Clause 3 of the Final Act -

is to prevent a carrier from operating at unnecessarily low 
r-'"" 

load factors to the detriment of the other airline~ serving 

the route. 17 The meaning of this concept is that the operator 

shall provide about the, same amount of capacity as there is 

travelling public. It is not possible for an operator to always 

have a load factor of 100%. He would th en have to turn away 

18 prospective passengers. 

The U.S. did not wish to gear capaeity too closely to 
~, 

\' 

1mmediate demands, sinee it would not give any room for competi-

tion, better service and traffic development. 19 A load factor 

of about 65-70% would, t~erefore, be appropriate. 

A problem with the ex post facto review concept is that 

it is only suitable for countries with equally strong airlines. 
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A weak airline can not get as much traffic as a strong air-
t 

line by competing with it so the weaker airline has to ensure 

for itself a sufficient amount of traffic in another way. 

In the review of the' traffic carried by the two airlines, 
1 

the airline with the lowest amount of traffic carried, can' 

insist that the other airline reduce its share of the traffiç 

in the future. Hence, the weaker airline will set the amount 

of traffic at a level where it ,is able itself to handle the 

traffic volume. The stronger airline has t9 lower its capacity 

with the result that the total capacity offered on the route 
1 

is lower than the demand. The weaker airline must, therefore, 

acèept its inferior ,place in the competition in order tO give 

the travelling public what they need. 20 

4.4 Definition of Capacity 

A very small number of bilaterals concluded contain a 
.. , 

definition Qf, capaci ty. It seems, therefore, not necessary to 

.define it, bU,t for the 
: 

sake of clarification, the most common 

definition of eapaeity is: , 

«The term 'capacity' in relation tO,an aireraft 
means the payload of that airera ft avia1able on 
the route or section of a route.» 

«The term 'capacity' in relation ta a specified 
'air service means the capacity of the aircraft 
used on such service, multiplied by the frequency' 
operated by such aireraft over a given period and 
route or section of a route.» ' ' 

\ 

This definition is, for example, used in the bilateral ATA's 

- - 21 
between Belgium-Pakistan and Afghanistan-Pakistan. 
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4.5 Traffic Measure 

When deciding upon capacity, t~e question arises what 

kind of traffic should be measured. ls the capacity supposed 

to be measured only on traffic following between the contract-

ing parties or shall it be measured on the total amount of 

traffic that passes through each of the states, or in sorne 

other way? 

Often, the decision is made on the basis of a mixture of 

the different traffic flows, but sorne types of traffic are 

considered more Lmpèrtant than others. These types are included 

in the primary capacity criterion, which in most cases is 

~hird and fourth freedom traffic. 22 There are three types of 

traffic flows included in the primary capacity criterion. 23 
1 

1) 'Total route traffic; 

2) Inter-partes traffic; 

3) National traffic. 

s?-
Total route traffic includes all traffic on a.given route. 

Hence, it is the most liberal criterion since capacity entitle­
b 

ment will be related to aIl traffic. 

Traffic between the contracting states in a direct ter.mi~a-

ting service constitutes inter-partes traffic. This is the most 

restrictive criterion'and omits aIl the other types of ,traffic. 24 

The most common criterion is the national traffic concept, 

which was first introduced in Bermuda l Clause 6 of the Final 

Act. It denotes traffic ta or from the flag state of the carrier • 

.: 

\ . , 
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In ClJause no. 6 of Bermuda I, the criterion i's formu-
1 , 

la ted as - t «traff ic demands between the country of which 

such air carrier is a national and the country of ultimate 

destination of the traffic.. Capacity is thus related to aIl 

traffic that is coming out from or going to the state of the 

carrie~. Only a few bilat~rals have other kinds of traffic 
, 

as primary capacity criterion. When the primary capacity 
. 

criterion contains inter partes and national traffic, there 

are usually provisions about how to divide the rest of the 

traffic not included in the primary capaci ty cri terion, i.e,. 

third country traffic. But not national third country traffiç 
, 

'which already is included in the primary capacity criterio~. 

The provisions about third country traffic are included in 

the so-called supplementary capacity criterion and ·consists 

most~y of fifth freedo~ traffic. 25 
t'J 

The different kinds of traffic that are included in the 

supplementary criterion are fifth freedom third country traffic 

and extra partes third country traffic. 26 

In Bermuda l ATA, the supplementary criterion is stated 

as follows in Clause 6 of the Final Act: 

, . 

~The right to embark or disembark on such services 
international traffic destined fot and coming from 
third countries at a point or poipts on the routes 
specified in the Annex to the Ag~eement shall be 
applied in accordance with the general principles 
of orderly development· to which both governments 
subscribe and shall be subject to the general 
principle that capacity should be related: 

1 • 
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al to traffic requirements between the' count~ 
of origin and countrie$ of destination; 

b) to the requirements of t~rough airline opera­
tion; and 

c) to the traffic requirements of the area 
through which the airline passes after taking 
account of local and regional services.» 

55 

It i5 thus third country traffic and it is clearly specified 

to what the capacity shoulfl be related to in sub-paragraphs a-co 

The variations of the supplementary criterion are mpre 

numerous than the primary criterion and sometimes the supple­

mentary'criterion is omitted cornpletely in restricted 

bilaterals. 

4.6 Fair and Egual Opportunity 

In constrast to predetermination of capacity, Bermuda l 

introduced a regime of controlled ~ompetition. Airlines of 

the contracting parties have now a «,fair and equal opportuni ty~ 

to operate on any route between the territories of the contrac-
'1 

ting parties, ,clause no. 4 of the Final Act. T.)1e purpose of 

the paragraph was to ensure that each nation had the right to 

27 offer the services within the limits set out in the agreement. 

The concept of fair and equal opportuni~y can only be 

applied on routes where there actually is competition. If one 

of the carriers does not want to fully use its opportunities 

to op~ate in the market, it will not be able to restrict the 

28 operation of the other carrier in an ex post 'facto review. , 

" 

.: 

T 

.~ 

J 
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Critical voices rnean that the weaker airline will be 

out of business unless there is a pandicap placed on the 

29 stronger one. But one must emphasize the expression 

copportunity ta operate.. The weaker airline still has the 

sarne right and possibility to operate. Furthermore; Clause 

no. 5 in Bermuda l sets a limit on permissible competition. 

Both carriers shall take the interest of the other carrier into 

consideration sa as not ta affect unduly the services of the 

latter on the sarne route. The purpose of this Clause is ta 

give protection against unfair trade practices. 30 

, 
The problem of how free the competitiqn is supposed ta 

be i5 solved with the conélusion that bath carriers shall have 

a fair chance ta show the public what k~nd of service they 

have, but purely destructive cut-throat competition in: the 

sense of striying for monopoly is not allowed. 3l The Clause 

revives the old slogan «live and let live». 
- J 

Another problem is ta dec~de whether in faèt there is a 

fair and equal opportunity to operate. 

A liberal reading of the concept implies.that one carrier 

is allowed to fly aIl routes flown by tHe other carrier, but 

such an interpretation would clearly be inconsis~ent with the 

t f 'fi routes. 32 Th US' t t l gran ,a spec1 ce .• 1n erpre s equa oppor-

tunity ta operate by putting the.opportu~ities on a level with 

the benefits derived from them. Also Prof. M. Bradley argues 

that,actual and potential revenues rnight be factors th~t 

determine balance. 33 

-. 

.: 



-

, ; 

.. 

57 

, However, different revenues can de pend on other factors, 

such as bad management or not enough resource5. Hence, an 

equal opportunity is not always an equal benefit. Wassenbergh, 

therefore, suggests that equal,opportunity should be inter-

preted as meaning equal access in practice to the market. _ 

Whether for reasons mentioned above, the airlines make use of 

their opportunïty or no~, i5 up to them.
34 

o 
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'" , . CHAPTER ~ ECAC 

After World War II there followed fast technical 

development in the western world. Combined with prestige, 

national defence and economic growth it paved the way for 

the :development of ciyil aviation in Europe. 

-
There existed matiy other factors typical for Europe 

.,< 
'which restr.icted the development of international' aviation in 

Europe. , , 
o 

The European oontinent consists of many small or inter~ 
. 

mediate nations, aIl of them having the de~ir~_to exeE~ise 

tqe concept of «complete and exclusive sovereignty» over their 

territories. This hampered international civil aviation in 

Europe. Domestic aviation played a minor r'ole due to' their' 

geography. 
, -

The soverei~nty doctrine-had the co~sequence' that fifth 
- , 

freedom traffie rights were very di;ficult ~o obtain, with 

the resul t that the ope~gtors had to de pend op the third and 

fourth freedom traffie. Hence, a 
, .: . p 

constant·Gve~lapping pf . . 
services and wasteful competitioh 

. - 1 -
resulted. . Every country 

- 2 
wanted its own airline to have as much traffic as _possible. 

Goedhuis analysed the above mentioned political,reasQns 

'1-' 

, ' ~ 

and the question wpy aviation was to be ,considered as an instru.- . . , 
.J .; •. ~ ~, 

ment of national poliey and why non-economic eonsi~eratlons 

'0' govern the formation of aviation poliey. 

Aviatio~ in its political and strategie aspects ean not 

be considered inde'pendently from general international relations • 

. , 
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Be~ween the two world wars, there was growth of 

general economic nationalism which affected tpe development 

'" of aviation so that it became a restricted and controlled 
, 3 

industry in practically aIl 'European countries. When 
l. 

examin1ng the aviation development in Europe, a natural 

thing 1s to co~pare it w1th the situation in the o.s. The 

most s1gnif~cant reason for the different evolution in 

aviation on these two continents, is that the U.S. iB only 

one country with one big market, while Europe consists of many 

countries each h~v1ng an insufficient market to develop a 

large airline. 
4 

The large number of countr ies implies amuI ti tude of 

formalities, procedures and permits of economic, legal and 
1 

4 monetary nature, e.g. immig~ation and custom rules and 

competition in the aireraft industr,y etc. 5 In the o.s. 'it 

is generally considered that a route of less th an SOOkm is 

uneconomie • 6 

In Europe not only are the distances very small in 

general, but furtherm6re, the market 15 concentrated between 

,. 

Glasgow, Barcelona, Milano and Stockholm. The shorter the 

routes are, the higher are the cast. due ta more engine~ 
fuel eonsurnpt~on in ta~e-off and land1ng and waste of air-

craft utilization etc. 7 

Further, estab1.ishmeiit--.expenses are high -in proportion 

to revenue. In view of this high establishment expense', it is 

diffieult ta set suitable priees especially for short-range 

,-

j 

1 
j 
1 
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travel, owing to the little gain in time this kind of 

travel provides. The priees must be'fairly low to give the 

public an incentive to travel by air instead of using another 

mode of transport. 

Europe has also an excellent system of subsidized rail-

ways which compete to a high degree with aviation. The 

inconsiderable gain in time forces the airlines ta have a 

high frequency of services and, therefore, use smaller air-, 

orafts, which has a negative effect on the ton/km production 

compared to bigger aircraft. 8 The labour market 15 also 

different from the U.S. where salaries can be cut and people 

laid-off if an airline is showing poor results. 

Airlines in Europe have much higher labour costs, and 

there is an overall common European policy, partly due to 

rr 
strong labour org~nizations, to see to the well-being of '" 

the employees as weIl as ,the travelling public. The states 

and airlines in Europe have felt that the solution~to these 

problems in European aviation industry i~ co-operation on 

bath governmental and airline revel, motivated by economic 

considerations often stimulated by political reasons. 9 

Salas early as 1951, these matters were discussed in 

the Council of Europe and three pians were submitted. 

Firstly, the Sforza Plan envisaged a complete unification 

of aIl European aviation activities, with ohe single European 

air medium and a supra nationaL air transport ~uthôrity. _.. --(', 

/ 
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Secondly, the Bonnefous Plan argued the same way and 

advocated an aviation authority with supra national powers, 

• 10 and one single European airline. 

These two plans envisaged a neofunctionalist approach 

and since the functionalists were in majority in the Council, 

the plan found little support. The function~lists promot~ 

co-operative solutions within a «sector-by-secto~» approach 

and further rejected «supra national solutions.~ll 

The third proposaI, the van der Kieft Plan found more 

support since it was more p~agmatic. It advocated the forma­

tion of a European airline consortium and~the convocation of 

12 an intergovernmental conference on air transport in Europe. 

Even if this plan did not find full support,it was the only 

one that provided a basis for action. 13 The Consultative 
" 

-,~ 

Assembly of the Council of Europe recommended to the Committee 

of Ministers14 an association of airline companies in Europe 

and a conference of governmental experts or other methods of 

improving coordination in this field. 

After two years of discussion, thé Committee of Ministers 

agreed to recommend such a conference, with the reservation 

a 15 
that !CAO should convene the conference, which it did. As 

" 

a result, the «Conference on Coordination of Air Transport ~ 

in Europe~ - CATE - was convened, iPon invitation of ICAO in 

Strasbourg in 1954. 

A number of resolutions were adopted concerning the 

facilitation of EU1.'Opean air transport. CATE' s mosOt important 

\ 

" 
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o 

recommendation envisaged a European Civil Aviation Con-

ference should only be advisory, since the European states 

were not willing to leave the decisions regarding air routes 
, \ 

through their territories to an international body.17 

" 
Their solution acborded exactly to the functionalist 

scheme; only a forum for co-operation was created without 

the states giving up any part of their sovereignty in air 

18 transport matters. ) 

The European Civil Aviation Conference held its first 

meeting ih the fall of 1955 and the first problem it had to' 

solve was the constitution and status of ECAC. 19 As for its 
, 

relationship witp ICA0 it was decided that ECAC stiould neither 

be subordinate to a regional body of ICAO, nor completely 

inçependent, but have an intermediate status. 20 ~ 
An international organization has the legal status and 

powers given to it by its constitutive instrument. ECAC's 

constitutive instruments is the «Constitution of the European 

Civil Aviation Conference» revised and changed in 1968. The 

legal status ·and powers are expressed in the first resolution 

a~d the decisions adopted at ECAC's sixth session 1967. Article 

1 of the Constitution reads in part as follows: ~ 

§l The objects of the European Civil Aviation 
Conference shall be to 

a) review g~nerally the development of Euro­
pean air transport in order to promote 
the coordination, thé better utilization 
and the orderly development of such air 
transport; and 
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b) consider any special problem that May 
arise in this field. 

§3 The function of the Conferénce shall be 
consultative and its resolutions, recommend­
ations or other conclusions shall be sub­
ject to the approval of governments. 

" 

'. 
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The Constitution shows clearly'a tendency to make ECAC 

more than a periodical forum, but a permanent, well-structured 

organization. It is further clarified in Art, 4 where perman-

ent bodies are set up, such as the Directors General of Civil 

AViation, which is a kind of Council of ECAC. 

Moreover, in certain limited aspects, ECAC has acquired 

considerable influence and even quasi obligatory recommendatory 

powers, mainly in the field of non-scheduled traffic over the 

North Atlantic. The work in this field is done by the 

Economie II committee. 2l 

It was feared in the beginning that ECAC would duplicate 

the work and tasks of lCAO and become a European ICAO. The 

Chicago Convention permits the contracting states to enter 

!rito any arrangement not inconsistent with the Convention, 

Art'. 83. Since there has been no protests from ICAO, and ECAC 

has continued to exist, we must assume that ECAC is not incon-

sistent with the Chicago Convention. Verploeg argues, however, 

that sorne rules in the Chicago Convention with its annexes 

are not consistent with ECAC activities. 22 Verploeg's view is 

that ECAC is not in compliance with the international rules 

set forth in the Chicago Convention, but «rather is a result 

of failure of the Chicago Con!erence to establish world order 

in aviation •• 

! 
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The possibility of conflicts between actions taken 

by' ECAC and actions Qf other bodies of civil aviation have 

increased. As the number of treaties concerning and affect-

ing international aviation increase, so does the possibility 

of conflicts. 23 

if\-' < 

~An important treaty, for European aviation, is the 

cTre~ establishing the European Economie Community» , the 

Rome Treaty signed and ratified in Rome 1957. 24 The purpose 

of the treaty is to promote, throughout the community, a 

harmonious development of economic activities, à continuous 

and balanced expansion, by establishing a common market and 
, 

unlfying the economic policies of the member states, Art. 2. 

Whether this general policy includes air transport as weIl, 

~as ~een disputed for a long time. Th~ only paragraph that 

gives sorne guidance 15 the ambiguous Art. 84 of the EECT: 

1) The provisions of this title (IV) shall 
apply to transport by rail, road and inland 
waterway; a!ld 

2) The Council may, acting unanimously, decide 
whether to what extent, and by what proce­
dure appropriate provisions may be laid 
down for sea and air tr~nsport. 

Does this article exclude maritime and air transport 

from the EECT? The question, being of sorne importance for 

air transport, was f i.nally sett.led by the European Court of 

Justice 1974 in the French Seamen case. 25 The effect of the 

declsion was that the Treaty was, applicable to sea and air 

transport so long as it promoted the attainment of the 

·1'" 
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. , 

EECT.
26 

Problems may arise when a decision concerning 

aviation is taken by the Conncil of Ministers under Art. 84 

that is incompatible with an ECAC action. 

First of aIl, a meIDber of the Council of Ministers who 

fears that a proposaL is in conflic,t with an ECAC action, 
, ' , 

can vote against the proposaI. No decision can° then be reached, 

beqause the Conncil can only act if there is unanirni~y.27 In 

seêond place where there are conflicting decisions the applica-

tion of the principle of «lex specialis» may solve the problem~ 

The EECT ls a convention that promotes econornicactivities 

in general while ECAC is a specialized organization with the 

purpose of facilitating European air transport. -Any conflict 

between the two conventIons should thus be solved according 
( \ 

to the principle «Lex specialis outrule lex generalis». 

If states adhere to two different treaties it could, thus, 

lead to legal conflicts, which e.g. is true with the respect to 

the rules of establishment and competition in the EECT. A 

strict application of the «national treatment rule» in Art. 52 

EECT, creates problems for an airline in an EEC country that 

wants to establish itself in other EEC countries. The article 

will corne in conflict with the '«national ownership and control» 

clauses in bilaterals, as weIl as with airera ft registration 

provisions in the air navigation codes of member states. 28 

Since bilaterals and treaties like EECT, European Free 
., 

Trade Association - EFTA, EUROCONTROL, ECAC, General Agreement 

on Tariffs and Trade- GATT, etc are expresssions of European 

'. '. 
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co-operation, in many areas, the potential problems will 

certainly have to be solved by political goodwil~. 

5.1 Work Done by ECAC 

) 

As mentioned above, tne pr~ncipal task of ECAC is to 

facilitate air transP9rtation in Europe and to liberalize the 

granting of, traffic rights among member states. The liberali-

zation efforts have, however, been very modest especially in 

matters of scheduled services where there are practically no 

results. 

The concept of «scheduled se,rvice» and how to regul,ate it 

has though been discussed a lot, starting with the CATE confer­

ence. At that conference an' obstacle arose immediately. Most 

• 

of the states in Northern Europe - having more developed airlines 

• and "thus seeking traffic out5ide their territories - favoured 

complete freedo~, whfie most of the southern states - with 

weaker airlines - favoured a cautious approach with safeguards 

against excessive competition. 29 

Hence, there w~re many different proposaIs on how to 

regulate scheduled services. They ranged from plurilateralism, 
~ , 

partial multilateralism and complete freedom to proposaIs for 

more restrictive development of air transport. AIl multilateral 

solutions were, however, criticized due to the danger involved 

of lèss liberalization than existed under the present bilateral 
.~ 

system. 'Reference was also made to the International Air 

Transport Agreement which had become a dead letter. 30 
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The result of the work of CATE was recomm,ndations 

to the governments to co-operate in technical ard administra­

tive fields and further to exhort a·irlines to co-operate 

through, e.g. ~?o1ing. 

Sorne conventions have, nevertheless, been agreed upon: 
\ 

Th4 Multilateral Agreement Relating to Certificates of Air 

Worthiness for Imported Aireraft from 1960,31 faeilitatin9 

import of aircraft within Europe, and the International Agree-

ment on the Procedure for the Establishment of Tariffs for 
. 

Scheduled Air Services 1967. The latter established tne 
~ 

administrative procedure when deeiding upon the tariffs, which 

shall be established through IATA rate fixing ,machinery. In 
.-

the field of seheduled services where the states could not 
) 

agree on a cornrnon action, ECAC has, at present, limited its 

activities to merely fo11owing the -existing situation. 32 

An exarnp1e of this is the resu1t of the Ninth Triennial 

Session of ECAC 1976, where one of the standing cornmittees of 

ECAC, the Economie Committee l - ECOI - was urged to condqçt ' . /-

\ . an investigation of the possibi1ity q~deve1oping an imp~~~ed 
.~ 

pattern of air services which would better satisfy the public 

demand on an economic basis, ta «undertake a critical survey 
, 

of the structure and level of air fares» and to seek promotion 

of ,co-operation between air1ines to -

1) satisfy adequately public .demand; and 

2) reduce-costs. 

f , 
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As a consequence of this session, ECAC formu1ated iës 

~in pr·incip1es of future po1icy with respect to Europ,.ean 

scheduled air services: 

, . 

1) Support for the multilatera1 fare - and rate 
fixing process provided by IATAi 'promqtion' 
of harmonisation of procedures among govern­
ments under the 1967 Multilateral Agreement 
for Establishment of Tariffsi 

2) the need to ensure the economic viability of 
schedu1ed air services while safeguarding the 
interest of the trayel1ing public; 

3) the need to estab1ish and maintain a closer 
relationship between air fares and the cost 
of providing air services; 

4) the need for a simp1er and marketab1e fares 
structure; and 

5) the need-for sorne reasonable relationship 
between the lowest scheduled fares and 
charter rates. 

This policy was affirmed in the Ninth Intermediate 
. r 

Session 1977 where directives were given to the ECOI~for its 

future work which cari be summarized as fo1lows: 33 the national 

administra tors must look more to the public interest of air 

transport and have a more market oriented view on services and 

leve1 of fares. Hence, ECAC shou1d try ta see that the public 

was offered adequate services at the lowest costs possible and 

at a reasonable rate of return for operators. In order to 

, achieve this long-term objective, the aviation system shou1d 

satisfy the requirements of -

1) an adequate air route system ~ith adequate 
,air services; 

'\ 
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2) operational and economical effic~ency-of 
the airspace, airport" airline and flight; 
safety systems; and 

3) the environment. 

Whether ~is policy will lead to more liberal aviation regula­

tian among the difterent Eu~opeàn states and an emphasis on 

the interést of aIl the travelling public will be left for 

the future to tell. , 

5.2' 
~ 

Memorandum of Understanding, 1982, on Tariffs 

One of the latest results of ECAC's work is a Memorandum 

" 
of Understanding with' the U.S. çoncerning tariffs over the 

North Atlantic, signed 2 May 1982 and valid from the 1,July 1982, 

for a period of six months wtth the possibility of renewal. lé) 

" The understanding mainly covers two' areas:' tariff scales 

~nd the authority for signatory countries to take part in multi-

lateral tariff 'coordination while the arrangement 'is still in 

force. 
, 

The scales include' five'main fare levels:" first c~ass, 
:i 

business class, ,economy class, discount and deép discount. Every 

level has ,its price zone in which tarif-fs are automa,tically 

approved by the aviation authorities of the c~ntract~g:states, 

Art. 3. Fares outside the zones will continue to be dealt w1th 

under existing bilaterals, Art. 4. 

The U.S. sees the understanding, as a confirmation of its 

'" fares policy, which 15 a key to deregulation, and the European 

~ 

~ 
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countries conside~ this approach as reflecting a measure Of,- 4 

solidar~ty which i5 the aim of 'ECAC as an i~stitution.34 
The agreement p~ovides that economy fares with the 

possibility to range 20% above or below the- specified refer- 0 

I;~~ 

ence fare levels set forth in the agreement. The discount fares 

can be set 30% below the economy level and the deep discount, 

fares are perfuitted down to 40% of the economy level. 

The wide range of possibilities for the airlines to set 

fares, automatically approved by the aviation authorities in 

1 the contracting states, provide a flexibili ty called for in, 
, ' 35 

today's international market. The MOU is unique in the his~ory 

of international aviation. The airlines will have greater 

freedom to make responsible mar~eting decisions. Hence, the 
o 

MOU provides a framework for the'airlines to give more considera­
<0# 

tiops to the needs of the travelling public, which will contri-, . 

bute to a more viable air transport system on the North 

Atlantic. 36 

5.3. The 1956 Paris Convention on Non-Scheduled Traffic 

Article 5 of the Chicago 'Convention was established to 

-.. -

facilitate non-scheduled traffic, but the, second paragraph con-
1 

tains sevère limitation~. Contracting ~tates can according to -

Art. 5.2 «impose such rekulations, conditions or limitations as , 
. ~ 

j.t -may consider desirabl'e». It implies that -there is practicallyo. 
> 

no difference between scheduled and non1scheaJied traffic insofar 

-

" 
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. 
as ~rior permissiOn for services is concerned, since the 

_q:ç'~nto~ stat~ can impose any kind of rules to }:le follÇ>wed by 

the foreign non-scheduled carrier. 

.' There was a general agreement among the European states 
// 

that s,ome spéëJ:aT measures should be' taken to Iiberalize this 

form of a~tivity in Europe. It was faIt that non-scheduled 

servièes could "he grante~ gr~ater freedom inside Europe if 

such 'services did not compete with established scheduled 

. '. '37 
serv~ces. 

The «Multilateral Agreement on the Commercial Rights of 

Non-Scheduled Air Services in Europe» Paris 1956, distinguishes 

between three pategories of fl~ghts that do not harm scheduled 

traffic, Art. 2.3: those flights that by nature do not offer. 
" 

.' ' -any real threat for scheduled traffic such as taxi flights~ 
'---...., 

'? 

flights for emergency s~tuations ·and flights with aircraft 
o 

entir:ely chartered without resalecgt space and also isolatèd .. 

flights, 'Art. 2.1 . 

Article 2.2 gives the sarne treatment to freight transport 

and,to transport of passengers between regions which have no 

reas6nable direct cqnnection by sChedule? services. 

other kinds of non-scheduled traffic are ~ubject to the 

restrictions that can, be imposed under Art. 5 of the Chicago 

Convention. 

The very limited type of flights in the first 'category and 
J 

)~e possibility for the grantor state ta impose restrictions . , 
on the second c~tegory of flights, if it deems them to affect 

o 

• 

1 

1 
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th~ scheduled traffic in the area, reduces the. importance' 

of the Agreement to a minimum. 38. 

The non-scheduled tra!iic is entirely subject to dni-

" ' 39 lateral decisions, and the practice and general con~~nt 
" 

among contracting states were that the y were granting permis­

sion to this kind 'of flights. 40 The importance of the Agree-
. ' 

ment should not be under-estimated. One of the more substantiâl 

effects of it is that there hâs been a considerable rise in 

the Inclusive Tour Charter traffic, ITC,4l i.e. North Europeans 

going to the sou th of Europe. 

It is aiso the first time the states sat down together 

since the Chicago Convention and worked out an agreement on 

42 commercial rights. Furthermore, it is the first time a 

complete system for granting commercial rights on any basis, 
c 

has been worked out rationally. 
Il; 

-- ;- .... ""-~ 
,~ 

5.4 Memorandum of Under's tanding: 1975 on Non -Scheduled Traffic 

Another large achievement of ECAC in the field of non-

scheduled traffic is the arrangement between ECAC and the U'.S. 

on non-scheduled tr~ffic over the North Atlantic. 

In ~972, ECAC, the U.S. and Canada agreed on a common 

1 
statement of principles, the «Ottawa Declaration~. It was the 

first attempt"'I7-o set up a regulatory regime for transatlantic 

charter on a,muitilateral basis. 43 It introduces the non-

affinity concept for the North Atlantic charters. The concept 

was based on the advanced booking requirements, wh,ich had the 

.. '/ 
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result that ABC ,trafficiincreased enormously over the North 

~tlantic. 44 

Further results from ECAC negotiations with Canada and 

the ';Po S 0 was the Memor~ndum of Understanding from 1975 whieh 

~xpres~ed a eommon policy~nd ~ciPles that should govern 

ECAC staterg bilaterals with the U.S. or Canada on the subject 
\ 

of charter services .. The poliey aimed to regulate both priees 

and capacity in the transatlantic charter traffic. The ECAC 

policy is ta: 

'" 

1) Establish charter priees at reasonable '~evels, 
due regard being paid to aIl relevant factors, 
ineluding: 

~a) 

b) 
c) 
d) 

e) 

f) 

reasonable profit; 
seasonal variations; 
economieally sound cost of operation; 
the, relationship between scheduled 
fa~,~ and rates and charter priees; 
th~ impact on transatlantic air trans­
portation as a whole; and 
the characteristics of the various 
categories of charter flights. 

2) Adapt capaeity to the need: 

a) 
"'lJ 

to avoid unduly affecting scheduled 
services; 

b) to maintain a close relationship bet­
ween charter capaeity and demand, while, 

c) respecting the principle of fair and 
equal ppportunity for the carriers of 
each pair of states eoncerned by a given 
traffie flow. 1 

3) In regard of both priees and capacity, ECAC 
has streêsed the n;ed for periodic multi­
laterai discussion 'and consultation, including 
exchang.e of traffie figures and forecasts 0

45 

... 

li 



-

• 

.,> ... 

,-

/ 76 , , 

, 
/ 

1 

No ~ulti1atera1 agreement has tho~gh'been concluded 
- 1 

between the U.S.'::· and ECAC concerning transat1antic charter • 

The Ninth Intermediate Session 1977 introduced a «One 

day chart~r f1ights open to the public» wpich ls te be used 

,onl}' where no harm is done to scheduled traffic and special 

conditions are met. 
~;.': .... : .\--- ... ~ 

1 .. .t-/, ..... ::-' ~ ~ .. 

1 

1 
- l' 

1 1 
,h 
,~ 

r), ....... ~..' 

/ 

The Association of Europearl Air1fnes., 
1 

AEA, proposed a 

closer relationship between 

In recent years, ECAC 

to adopt a common po1icy on 

, 

AEA and ECAC at this sesslon. 46 

~r states have aiso started 

intfa-European scheduled services.
47 
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" CHAPTER 6: CO-OPERATION BETWEEN AIRLINES 

At the beginning the airline industry was very individual. 

However, it was soon evident that there was a need for co-

-operation between airlines and between governments, mainly for 
< 

the purpose of performing in a more efficient way in their 

business. Pooling was d~e in large part to the poor financial 
-

situation of many airlines. Todays airlines have large expen-

ditures, especially on aircraft purchase and maintenance side. 

~he incentive 'to reduce costs is, therefore, very high. 
<>-

Verploeg has made a survey over the most common types of 

co-operation between airlines as follows: l 

1) Common represgntation and maintenanqe. 
Co-operation in ticket sale, advertising, 
fueling, catering, etc.; 

2) Coordination of schedules; 

3) Hire, charter, interchange, dry and wet 
lease and blocked space agreements; .\ 

4) Interchange of routes; 

5) Pools; 

;~. • 6) Consortias, like SAS; ~nd 

7) International companies 

For the co-operation to work in the most efficient way it 

is ~portant that the governments stay out of the business. 

The reason is that the most efficient-' way of doing business is 

to use the contract with its flexibility, which allows it to be 

changed in accordance with circumstances. 2 If the governments 

\ 
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are involvéd, there usually has to be rules and laws esta-

blished which are very difficult and time consuming to change. 

The purpose of co-operation between airlines is-to conduct 

business more effectively. An effective and cheap air trans-

port system will undoubtedly also benefit the customers. 

6.1 International Co-operation Between Airlines 

Chapter XVI of the Chicago Convention cJoin~ Operating 
) 

Organization and Pooled Services., expressly pe~its airlines 

te constitute joint air transport operating orga~~zatio~ 
il> \'---------

international operating agencies and to pool their air services 

on any routes or in regions, Art. 77. Pooling is, thus, legal 

sa long it is subject to the provisions of the Chicago Conven-

tion. The Convention does not deal with the commercial aspects 

of air transport due to the fact that the states did not want 

ta have a, commercial multilateral air transport agreement, but 

left it entirely ta bilateral and unilateral actions. Hence, 

Chapter':'XVI must be eonsidered neutral towards airline pools. 

\~~us, it does not giye any guidance on whetper, e.g. pool \ 

arrangement is good for airline industry and the travelling 

public. The Convention sirnply eonfirms their legality. 
, .... 
\ 

A recent step by ICAO to"faci~itate co-operation between 

airlines is the adoption of Art. 83 bis as follows 

ca) Notwithstandfing the provisions of articl'e 12, 
31 and 32a of,this Convention, when an air­
eraft registered in a contracting state is 

\ 
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operated pursuant to an agreement for the 
lease, charter or interchange of the air­
craft, or any similar arrangement by an 
operator who has his principal place of 
business' or, if he has n~ such place of 
business, his permanent residence in 
another contracting State, the State of 
registry may, by agreement with such other 
State, transfer to it, aIl or parts of its 
functions and duties as State of registry 
in re~pect of that aircraft under articles 
12, 31, and 32a of this convention. The 
state of registry 'shall be relieved of 
responsibil'i,\=-y in respect of the functions 
and duties transferred: 

b) The transfer shall not have effect in res­
pect of other contracting States before the 
agreement between States in which it'is 
embodied has been registered and made public 
pursuant ta article 83 Or directly communi­
cated to the other State or States concerned 
by a State party ta the agreement.» 

82 - " 

.. . 
Due to the high costs of maintenance and purchase of 

aircraft, leas~., \5:fnterchange and charter of aireraft have 
h~ - 1 < 

" . 
become more co~on. 

The state o~ registry has many duties concerning th~ air-

craft and crew Chicago Convention. If the temporary 

operator :aircraft is a national of another state, it 

might be a pr b:lem for the state ,of registry to control the 

aircraft ulfill its duties under the Chicago Convention 

and also ~ the «Convention on Damage Caused by Foreign 

Aireraft Third Parties on the Surface~, Rome 19S2 J and the 

on Offences and Certain Other Acts Committed on 

Board Aire aft», Tokyo 1963. 

, c 
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,Article 83 bis was adopted at the 23rd Session qf the 

ICAO Assembly' 1980 by a overwhelming rnajority.3 , The article 

will come into effect after two-thirds of the c9ntracting 

states have ratified it. 

In short, the state of registry does not have to fulfi1l 

its dut Y according to Art. 12,31 and 32a. The dut Y Cqn now 

be transferreiÎ to the state of the operator. It will make it' 
\ 

easier fOfJ"tl1e state of registry to have sOmebody from another 

state ope~ating their aircraft. 

~n 1967, ICAO made a «Summary of Materlal Collected on 
4 . 

Co-operative Agreements and Arrangement~». The states that 

ans~ered showed what kinds ~f co-operation are common between 

the airlines. The different types of co-operation ranged from 

common arrangements in the handling of traffic, to 1eave and • 

interchange ?F routes and aircraft. 

There is reason to believe that co-operative activi.ties 

among airlines have not dec1ined due to the present po or fin-

ançial situation of the air1ines. 

Increasing co-opera~ion in European air transport ls an 

expression of a European policyS that gives room for more co­

operation in a11 areas through different organizations. 6 For 

example, EEC, ECAC and EFTA concerning trade in general and 

more speclalized organizations 1ike KSSU (KLM, Swissair, SAS, 
/ 

UTA) and ATLAS (Air France, Lufthansa, SABENA, Alitalia, 

Iberia) which are two organizations for maintenance and over-

haul of aircraft. 

j •• ~ '" 11 
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The first, and so far the most successful co-operation 

between airlines is the Scandinavian Airlines System, SAS, 

,which is a consorti~ Ç>f"three airlines from Denmark DOL, 

Norway DNL, and S:weden ·ABA. ABA has :3/7 shares and the other 
:) 

two have 2/7 shares each in the asséts. 

Another similar arrangement is Air Afrique. At the 24th 

Ass'embly of ICAO in the fall of 1983, . a resolution 7 was 

adopted that facilitat~s and encourages co-operative arrangements •. 

" / Most countr~-~s are dependent upon reli'~l~ air transport ,~ 
1 

service for their economic and social development. This is 

particularly tr,ue for developing countries depende,nt on tourism. 

Such countries must be assured that there exist carriers which 

have an obligation to serve them in aIl cirçumstances. --------
However, due to economic realities relating to the esta-

blishment of a national airline, the high capital costs involved 
<-

and the technological and managerial parameters#of aIl airline 

operations, many small developing countries can not afford to 

have thelr own airline. One solution is, ~herefore, a forro of, 

co-operation-a single airline serving and owned by a number of 

countries. Another solution is that astate can designate an 

airline totally owned and controlled by another state. 

In most bilateral AT~, though, the carrier designated by 

one contracting state must be' substantially owned and effective-

ly controlled by the government or nationals of that country. 

To solve this, the resolu~ion established a new concept. 

The real and substantial connection existing between develop~ng 

\ 
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-
_ countries, members of a regional econbmic grouping, provides 

a genuine link which justifies the recognition of this 

community Of, interest as an arkptab~e alternative- to sub­

~tantive ownership and effe~ive co~trol. 

The states rocognize, therefore, the concept of community 

of interest wi thin regional economic grouping. On this ba,sis, 

a aeveloping stàte would have the possibility of designating 

an'airline substantially owned and effectively controlled by 

ariother developing state 'or states in the sarne regional econ-

omie grouping • 

• For the concept to be valid certain conditions have to ~e 

fulfilled: 

. -

l) there must be a genuine regional community 
of interest between or among the developing 
states concernedi 

" ~. 

2} the state making the designation must itself 
be a developing state within the regional 
eeonomic groupingi 

3) the airline being designated will have to be 
substantlally owned and effectively controlled 
by another state or states or.its or their 
nationals within 'the regiona~ grouping; 

4} the rights exercised would not be greater 
than the i~dividual rights of the developing 
states concerned unless otherwise agreed by 
the accepting state or states; 

5) the terms and conditions for use of rights 
exchanged ip this manner must be mutually 
acceptable to the states concernedi and 

6) in view of 1-5 above there are adequate safe­
guards to avoid «flag of convenience. 
operations. 
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An example of a region of this kind is the Carribean states 

which sponsqred the resolution together with Mauritius, 

Belgium, Australia, and the U.S.A. 

:<r' 
"­, 

Co-operation is not ILffiited,to déveloping states. 
-

European carriers use pooling more than any other 
1 

o 8 
and almost aIl intra European routes are pooled. 

carriers, 
\ 

JI 
, An exaIttple 

of a "standard pool agreement is shown in the above-mentioned 

lCAO-Circular in Appendix 12 on page 111. 

The three areas where co-operation i5 best suited are: 

fares, regional services and special freight9 and the pooling, 

concept can be used in aIl three of them. 

In large 'there are two kinds of pooling: technical and 

commercial. The technical pools try to rationalize the sche­

duling patterns, centralization of operations and reservations, 

interchangeablitity of tickets, joint promotion of sales, co­

r~~ ordina~ion of technical facilities and services by the parti­

~ cipating airlines. lO The purpose of the technical pools is 

\ to ,allow the airlines to perform more effectively. 

The commercial' pools, in'most cases, provide for a sharing 
" ' 

f revenues. The definition of' a commercial\ pool 'agreement is 

agreement between two airlines for the operations of an air 

route or air routes where the revenues derived from the services 

are put together and then split according to a predetermined ' 

/ 
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formula. il 
~ 

What kind of formula there is to be used is 

• 
exemplified in Amer Sharifs report f~om,the,Arab air carriers, 

," 

organization «The Mathematics of Pool Agreernents».12 

The formula to be used de pends on factors like types of 
<r 

airera ft used, system of «aircraft.,coefficients» or that of 

°ceilings on the revenue OL cap~city pooled. 13 Exactly how 

t~e revenues ar~ shared or what the pool.arrangement look like, 
t 

is often difficult to find out, since pool agreements often 

are c.emfidential, unless the y are provi:ded for in the official 

bi~ateral.l4 

There is rarely a pure split. 

-The limit~of how much of the revenue shall go into the 

pool, is 'often set on 70%. Tlien therè~s,a limit within the 

pool depending on how much traffic the different carriers 
-

") have. If one carrier has 40% of the traffic, he gets' 40% of 

. 15 
the pooled revenues •. The rest of the revenues, 30%, are 

left to c~mpetition, which gives the airlines an inqentive 

earn more. There is a lot of different reasons for est 
< , 

a commercial pool. 
Il ' 

One of the airlines might' not 

established in the market as the other one, and 
J 

very difficult to start operating on a new airlines 

agree to pool their revenues until airline is. able 

. ~, 

\ 

16 to compete properly. In a lêw densitY of traffic, 

the air transport agreement may co~tain provision for a pool, 

,17 1 since there is not enough traffic for both a~rlines. . In such 

a case, it i,s no doubt a restrictive 'bil;a-aeral agre~ent with 

,./1 
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so.me kind Qf pr~determinàtion ot" eapacity that regulates . . 
the- traffic. Thus, the airlines have to make the best of the 

. 
situation. They can co-ordinate their sChedules, 50 there 

will be services at aIL .times, not only at peak seasons and 

.. peak heurs. This must be eonsidered as an advantage to the 

customers, ~i.n'ee this arrang~ment will imply higher lead factors 
- / 1 
_ foIlowed -by' lower priees .18 ,- , 

Until the late 19705, there Was no possibility for price 

. competition , Binee. priees' were fixed by the government and 

IA'l'A. Restrictive bilatera1 agreements do not allow much 

cOI~pet'Ü.ioI.1 wi th the resul t tha t .1-t ~oes not matteJ; if one 
1 ~ 

airline" can effer a bett~r and"chea~eI: service than the other 

. one. !t will stili not secure a:riy more traffic .. It should ....- -
- -

be pointed out that· even if there was competition wi th thé 
.- J .,.-t· .. 

resu'1t that one" a1;rl-i-nJ dlscQntinues service -, the monopoly then 
" "- -, 19 

achieved will not benefit consumers. However, an airline 

"in a monopoly position can not charge any kind of price, since 

20 the public can reroute, and if the pr iees are too high, there 

is always room, for another airline te operate. , 

Bermuda l .was' supposed ta be a 'liberal agreement, and at 
-

l'east ·the U.S. has interpreted it " that way, _since it beneflts 

it to have competition betwe~n airlines. Contra.ry to the bi:'oad 
/ 

U.S .. interpretation, the Bermuda r prineiples ean be interprëted 

in a most restrictive fash,i-on. This is the case wi th intra 

European ~rmuda type bilateral agreements, where, ~s mentioned, 

p091:t.ng agreemep.ts contrQ~ c~pacit:y and flight frequenc;l~s. 21 

.. ' 
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An, essential part of all commercial agreements ls 

capacity regulatlon~ 22 In other words, a kinq of predeter­

mination of capacity through a back door on a ,non-governmental 

but inter airl1:Qe level. 23 FurthermÇ)re, the purpose of pool-

ing is much the same as for capaelty agreements, eliminatlon 
• 

of wasteful competition, efficieney of. operatiorrs and optiona'r 
/ 

use of available aircraft. 24 

Even if the pool agreement between the airlines ls eon­

fid.ntial, the "governments concerned must at least acquiesce, 
!'> "." 

which is true' for both private and goverrunent-owned alrlines, .. 

. , 

-- ." 
and thls ia wIi~~~the difference betweeri eapaeity predeterminat:i,on, 

and pooling agreeJJlents ls relatively i.nslgnif1cant. 

lA major difference do~s exist though. The pool agreements 

restrict competition èven more than capaclty ·agreements do 

which is examplified by Wassenbergh as follows: 26 first, there 

ls a risk of unduly high artificial load factors due to the j 

. restrictions in the capaci ty· offered. The airlines ha~ thet 

to turn away passengers that want te travel on a specifie flight. 

In addition therete, servièe' st~dards may be in jeopardy. 

When the priees are fixed through If TA 's priee fixing 

machinery and the capaeity and frequËmcies are fixed through 

the capacity agreement, the only way for the airlines to compete 
r 

then, is to provide the best se~vice. 
. f . 

! 
In a peeling agreement it ls usually insignlficant what 1 

/ 

airllne the passenger is taking, sinee the relenue will be 

on a c~mmon ·se;vice. 
, 

split, so the airlines might as well agree 

.... 
, 
/' 

• 

,l .: 
l , 

l , 
-, 

'. 
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There i&, h~wever, still room for sorne competition, since 

usually aIl of the revenues are not sp.1it. Usua11y, about 
.' 

30% is 1eft for 'the airlines ta compete, about. r , 
:> 

.t"'''' 

·' 

~--~ .. Another differerice is that a strict division of traffic '--:::t-. 

volume'on a strict economic quid ero quo under an exchanqe 

of thi~d and fourth freedom traff1c can only be done:through 
1 ,/ 

predet~rm1na~ion or ail ex p;"st fa<;t4/;ev1ew. 
, ",~ 

practice" the problem 1s ,/~d through a pool 
~. 

ween the a1~~ ,ci sharing of revenues. 

Pool mg is used ~s a means for achieving 

However, in, 

~':~ agreement bet- ,.,/, 
~ 

recipro9ity on 

a route' segmen~. ,Wh~n it is reciprocity on à route segment, th~--'~ 

airl1nes~involved have reeieved the same o~portu?it1es to oper­

ate, and at pres~nt t_hat' is ,the motive of bilate~:a1s in Europe. 
~ ! 

- 1 Reeiprocal opportunities "and benefi ts can olfly be àgreed 
1 

upon bil~terally or mul tilaterally,' hence' these 'concepts are 

subjective notions. 27 

. ' 

- . 
Unfortunately, reciproc1ty implies much more than p'ooling. 

Reciprocity leads states ta anomalies as equal bilateral 

eX7~a~ge of eC,onomie aviation benefits, impos,ition 'of traffic 

quptas, discriminatory graund hahdiing'monopoli~S. In shOTt, 

, 'iJ is a biiateral '-~rdtectionism and it contains aIl kind 'of 

'J measures to limit the access of a foreign airline from a third 
, 28 -

country. 

To sum up, the purpose of pooling seems to be that the 

airlines want,to secure themselves of a way to exercise business 

that is to their advantage in the ?enee of more effective 

! 
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!performance. It could also he that they just want to be 

sure th~t the y g,~ as big a share andis mucn benefït from 

the market as th~ other airlines. 1 
• 1 

We shaii also have a look at whether pooling also is an 

advantage to the travelling:public, ~UI~'~aet could he 
" 

that pooling is anti-competitive and restriet th consumers 

possibillty to chose the best and cheapest airline. If the 

pool is· a techn1cal one ana 'the result of it 1s more effective 

and cheaper operation of the air11nes, the eonsumers will gain 

from it through better services and eheaper priees. There 

a!e_ different opinions, however, whether a purely commercial 

,1)001 with revenue sharing isalways the benefit of the public. 

Since pooling is mostly used on low density markets and 

'partically always in comb~nat10n with schedule coordination , 
1 

tb raise load factors and provide daily services to the crn­

Jumers, ~i t reduces wasteful competition, aceording to Mr./ Bob 
1 1 

1 Tole, Manager Business Centre Administration, Air Canada!. 

However, he indicates that there may be sorne lessening of the 

chealthy» competition. It seems to be verified by the fact 

that, e.g. CP Air wanted a pool with KLM, because they feit 

the y were weaker than KLM. 30 

Pools might also be ~nti-compètitive due lto the fact 

that they are prohibited in the U.S., since the- Americans 

are of the opinion that pools restrict competition. Pools are 

only granted in the u.s. if they are of «natiônal interest».31~ 

1 < ' 
1 
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, 1 

It looks to me that pogling to a certain limit is good, 
" 

which ls shown in a clear way by the International Chambers . . 
of Commerce (ICC) , which made a statement at the 24th Assembly 

meeting of ICAO 1983. In its pooling statement it argues 

that peeling of aIl kind is goed to reduce trading obstacles, 

which will benefit the public. 
1 

countries as mentioned above. 

! , 
It is also gbod for developing 

1 
But, it shourd not be used to 

support protective governments and it must not frustrate 

consumers choice. 32 

Finally, IATA has net ta~en any official position, since 
''-

it represents aIl airlines and .th~us' wants to be neutral. 33 
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THE COSTS OF AIRLINE OPERATIONS . :. ',.' ',.: 
; 1 

1,.1 Different Kinds of Costs 

'It 1s often alleged that intra~European air fares arè 

too high. The «evidence~ shown 1s the lower domestic O.S. 

. , 

( . 

tares., Confronted with these obv.ious facts, the public 'wants 

the European governments and airlines to take rneasures' to 

lower fares. The politicians claim that the pUbl"c support 

the1r calI for lower fares, which puts thë airlines iA, a \,l 

\ ,'" 1 
\ Ir 

finàncial squeeze. If you want tô advocate lower fares,' ",ypu 
1 ~~ _ 

must, however, be aware of the wh?le'financia1 si~~ation of 

the air1ines and also look at the costs. Ta put mat,ters in 

a proper prospective, IATA made in 1980 a survey of the cost 

and f are situation ln the U. S. and Europe. " The survey shows 

that Europe and American carriers have very different operating . 
conditions .with the implications that European carriers charge 

higher prices but aiso bhat they have higher costs. The higher 

costs reflect the wide diversity of pol.itical and regu1atory 

environment in which the airlines must operate. About one-third 

of the costs can be controlled by the airlines in Europe. 
, 

These cos~s are related to administration and management apd 

they are the same in both the U.S. and Europe. 
-: 

The costs that 

cannat be contralled, about 65%-70%,are unmistakebly higher in 
" 

Europe. l 

The IATA study lists ten specifie ,areas in which costs 

are higher as a result o·f individual government regulations 

: 
j 

1 

i 
1 
J 

-1 
j 
j 
j 

-j 
j 

j 



~ . ~ . " 
_ ;1... '\11" ... ~ .... ~ ,," l' ~ 0 ... " ~'4' ,,J. ~.".:,. .. ~ 

\ \, / 

" , , 
'"'.. .~ 0 ,- ~ 

" l, 

, .' 

" ' 

( 

, ' 
~. • 1'4. 

.' ' .. 

, , 

. ' 

... '~~F.-;;''''i.:~'l.'''~~; ..,~l:,-o~J)~ J" ..... "~~~l'"' %r:;S;;, 14-<;'kt~;;:WiUFaz; .• 
~, .' 

, ,96 

.. .. - , 

, '. 

ta national sovere:ignty or long-established' customs: , . ,,' 

,,1) . Fuel cost~,are much higher in Ëurope; 

2) 

3) 

Air navigation charges. There is a consid-. 
erable duplication of air navigation facili­
ties in the densely crowded European air­

'space. Air navigation on higher altitudes i5 
exercised by EUROCONTROL which in 1981 costs 
over a billion dollars; 1 / 
Higher route detours in ~rope. Restrictions 
'in the European airspace tforce planes ta·, 
take roundabout routes w~ich consumes extra 
fuel. Average route de tour is 15% in Europe 
and 3%-4% in the U.S.i 2 

4)' Landing fees. The owner" and administFatar,s 
of international airports are always the ' 
goyernments. They impose aIl the costs of 

. airport o·perations on the airlines. But, they' 
also include costs for safety, se'curity, 
health, custom and immigration services. 
These services have nothirig ta, do with; the' 
,operation of the airlines and shoud, qence, 
be paid by the national treasury~ Ch~rges 
for commercial services such as handl~ng 
charges shouid be set in line'with the econam~c 

'. environment in which the airlines operate. 3 
J For example, the landing fees on Arlanda air­
port in Stockholm are nearly ten times higher 
for a Boeing 747 than certain airports in the 
U.S. like Miami and Houston. This is ~espite 
the fact that Arlanda airport has lowered its 
f~es 2Y a half between the years of 1980 and 
19-82. 

5) Delays and crowded, inadequate airport ground 
facilities at European airports; 

6) security measures are higher in Europe; 

7) Roqte densityjeconomies of scale." A European 
equivalent of the American high-density trans­
continental service does npt ',exist; 

8) Labour costs. The actual wages are about the 
sarne in Europe and the U. S .-, but on top\yof 
that the European carriers have to pay obliga­
tory social charges. These largely invisible 
costs often average 50% of an individual's 
salary, compared to only 20%-25% in the U.S.i 
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9) Inefficient use of labour. European carriers 
have not the same possibility as the U.8 .. 
carriers to lay off employees to adjust to 

,changed conditions; 

10) Lower aireraft utilization in Europe for a 
variety of·reasons. Europe has more restric-" 
.tive airport airflows th an the U. 8. and dis­
tances are shorter in Europe. Proportiona tely 
more time is spent on the ground for refueling, 
servicing, loading and unloading. The daily 
.utiiJ-zation of aircraft, mostly Boeing 737 and 
727 and DC-9, in Europe is about six hours or 
about half the utilization achieved on inter­
continental services with long-range wide­
bodied aireraft. 

1 

The Association of European Airlines - AEA - aLlso 

conducted an investigation in 1982 about the costs of European 

" 5 
carriers. European officiaIs believe that the airlines shouid 

fuifili a public mission. The mission include providing ser-
1 

vice on unprofitable routes, proyiding emplÇ>yment and eneouraging 
1 0 

tourism and foreign eurreney exehange. The airlines are often 

'required to provide service where load factors are 50 low,that 

average operating costs per passenger km. has increased. 

~perating on non-profitable Iow-density implies cross subsidiza­

tion from the high-density routes., P~ssengers on high-density 

routes are, therefore, paying a part 'Of the ticket for p'assengers 

on the low-density routes. 6 

Marketing costs are also higher in Europe beeause of 

vari~ty of languages, cultures and different currencies. The 

depreciation in Europe is also 65% higher. 7 

ALI of the above-mentioned factors are out of the airlines' 

control. But they aIL add to costs whiqh must ultimately be 

~î ( 
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paid by the tfavell'ers,.. Without takrilg~these~f-aèto:r;-~to 

account, a comparison between European and American fares . , 
cannot be fair. 

7.2 Ways of Reducing Costs 

1 

! 
j 

·1 

,The costs that can not be c'ontrolled by' ~hé airlines are / 

. , ,in mo~t case~ co~rol1ed by the governmen~s. Hence, the govem-
w", "'", 

ments can .1l,so,lower them: but unilateral actions are ·not 
, 8 

su1table. 
1 

Internationa,l air tra,nsport' overrides national, and bloc, 
1 . 

. " ' interests. AlI European states are integrate"d in one air 
" , , 

, transport system, $0 there is a need for co-operation between 

the governmen ts r to lower the costs for the air 1 ines . 

• The European states seem to have the same kind of problems.' 

Economie, social, operational and political factors have a habit 

of interaction which would make it difficult to isolate one, 

or even ,a number, of states from the wide concept of inter-

~ational air transport. The problems of Europe in the field 

of ,1nterllational air transport should thus best be dealt wlth 

, ',by the ECAC and the EEC. 9 

The areas where government co-operation is suitable is 

first of aIl the bilateral agreements. They usually r~gulate 

commercial operations very str~ctly by limi ting allawances of 

capacity and au~horized landings. The European states shauld 

simultaneously 'liberalize the bilateral agreements ta obtain a 

.. 

1 
- 1 
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1 
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more flexible- sy'stem ,for the airlines to operate in. l will 

deal wi th th1.s mattet i~ the conclusion. 

To simplify ~rket entry and administrative procedures, 

aIl laws and regulations in the 'European states should be 
. , .. 

similar and harmonized. The governments should, furthermore, 
" 

where it is possible, try to lower tlhe costs for the airlines', 

e.g. try reducing the landing fees. 
, , 

l'n short., a lot of re$tr ictions in Eu.rope, wi th followd.ng 

extra costs 'for the airlines, depend on.th7 facts that there 

are many different countries in Europ,. A solution would, 
, 10 

therefore, be a network unhampered by national barriers. I 

will deal wi th the measures 
, , 1 0 . 

taken by; ECAC and EEC to f acili ta te 
1 

1 
co-operation among European sta tes fn Chapter 10. 

Not only the governments ought to co-opera te to lower the 

costs for the alrlines, naturally, the airlines themselves must 

try to reduce their costs. They can co-operate in different 

• manners for the purpo6e of reduclng costs. In Chapter ~ S, l 

'mentioned two organizations, ATLAS and KSSU, that are facilita" 

ting the maintenance and overhaul of aircraft, and thereby ~ 

making it cheaper for the airlines involved to repair their 

aircrafts. J ! 
The ~st forro of airline co-operation ls IATA. Its 

Most prominent task i6 to coordinate inernatiohal tariffs, but . ' 

,i t has also cpntributed to the facilitation of ti"Cket handling, 

baggage checking, inter-lining and setting of service standards, 

all measures which have helped to reduce costs. 
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Another major airl1.ne organizati~n is AEA, formed in 

1973. It has much 1.n common with IATA and its main objectives 
, il 
are: 

eto contribut~ ta the improvernent and develop-
. ment of connnerciai air transport in Eurw>e in 

the ~nterest of the travelling public and the 
member airlines, by advancing the co-operation 
between the European airlines, by harmonizing 
their commerçial' technical, and administrative 
pol.icies and by anticipating and meeting such 
eëonomic, commercial, social, technical and 
regional developments as ~:y affect air trans­
port and develop fçrward plans and innovati ve 
ide~s. » 

Hopefully 1 this objective will contribute to more effective al'l:d 

oost s,?-ving performances by the European airlines. 

With inter-lining, a passenger c.an,buy one ticket and use 

different airlines on the various route segments. There is 

a problem, ~owever, with inter-lining connected with the: intro­

duction of airline deregulation and following low fare struc-
1 " . 

tures. When a fare fiS low for a segment of a flight, there ls 
i 

,a dilution of the fare for the whole fliglÎt and, therefore, in 

-the amount of the fare divided among the carriers involved. 

The solution is that a common pollcy or standard must apply in 
[, 

these situations 50 there can be an equitabl~ division of the 

fare .12 1 
Another form of airline co-operat..:\on is a joint air 

company similar- io the SAS consortium. Roy Wat~s from British 

Airways pu shed the idea of having a joinill European air company 

consistent of British Airways, KLM, SABENA, Aer Lingus and Air 

France and opera ting between London, Dub;tin, Paris, Brussels and 

" 

1 
1 , 
l 
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Amsterdam with jointly owned aireraft in'shuttle traffic. 

The shutt·J;è would overcome the enornlous no-show and change-o"f­
" 

booking problem whieh bedevi1s eaeh of'these business xoute~~ 

On the London-Brussels route, for -instail.~e! onl..y 30% of th~ " " 

passengers. actually travel on the: fl~ght they. origina11y b09xed~ 
• 

_.- Th~ prob1ems of~o5's o~ airline ~dentity, th~ giving. up of nation-

r ;. 

, , 

al ,s,?vereiqnty and the 'sixth":freedom 'issue made'this idea 
'-,13 ' ," 

unreallstic. , 
1 

To effeetivate the usè of ai~craZt,'~irlines can eo-operat~ 

py intierehanging routes.. For' exan,iple, 'Br~t.i,.,sh ,Airways operates.· 

London-Paris and London-Alnsterdain, Air France operates Paris­

London and Paris-Amsterdam and KLM' ope~ates Amsterdam-Londol\" 
, 0 • 

and Amsterdam-Paris. Thr~ugh °an interehange of ~out~s', aIl.' 

three of these' coInpanies would be able to operate the t.oute' " 

LQndon-Paris-Amsterdam in either direqtion. Their respeçtiv~ 

~ ... goverrunents must then agree ~extensive fifth: freedom" ~+g~ts" . 
• • \ .t. 1 .. 1 -

whieh they will da on1y if the o~he~ governments will do it. 

A p1uri1atëral or mu1ti1ateral solùtion ls thus suitable. 

t) .-'~- le simi1ar way of 'ao-operation is the cbane"li'zation. ,of 

l' 

aireraft, where an a1r11ne ean «borrow. an aireraft frpm. 

another airline .at a time when the latter has no use for ~~. 
;. 

Representation agreements are a~other form of possible co-opera-
• r 0 

tion. Rere companies would agree ta represent ,each other in 

eerta~n states" or airports by, e! g. se1ling t1ckl?ts for each" 
~ 

othër. 

, ' 
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MoreOver, th,è're ls the coèrdinati~n a~d rationalization 

of 'timetables 'and a,lso, of handling agreements) viz, assistance 
"F - , 

d i
', 14 

uring lând ng operations. ' 

. The EBC.does not-believe that they can'force the airlines 

ta reduce their costs an'd b'ecome more efficient. But one way 

. t9 inc~ease efficiency is to allQw so~~ competiti9n as a spur 
..... j. 

to ef~iciency. The airlines would then become more cost 

consc i'ous . 
:fit , • C' 

, A. widely'use,d type of co-o~eration by the European carriers 

l.s'·pooling '(see éhapter 6~. 
'. . 

The ECAC has made a study over the 
1 ~ '.. j 

extent Qf' c,apacit1 restrictions and pooling agreements in .Euro- . 
. ", is 

pean air ser~ices. " It shows that,75%-80% of the ton km. 
,., 
, . 

perfprmed 9n intra-Euro~ean flights are handled under poolinq' 
>C : 0.. . 

agreemehts, ~hich"' include sorne form of revenue or co st sharing. 

!t 1s impos~ible' though to deduce this from the official docu­

ments sinee there usually are ~onfidential supple~ents to the' 

.~i~âteral agreement. . . 
Pooling agreements often require the airlin~s ~o agree 9n 

capacitYi f~r.es to be ,charged, fare conditions, class and 

variety of services 'offered, sch,:!dules to be oper~ted and they 

also restrict the routes, that can be served., The basic purpose 

is, thus, to reduc~ the degree·of comp~tition in the provision 
-, 'l6 , ,of. capacity. 

. ' 

Clearly ~here exists cost. saving aspects in the pool 

concept. Ten to fifteen par cent of the pooling agreements 

involve cost sharing and the agreements ~nable the airlines to 

make cast savings' wh'ieh they; -c;:ould not have done if they operated 

indep'endently. 
' .. ~ 
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1 
" Pooling also helps the airlines to improve load factors. 

~r~~rm~, AEA ar~es that airlines ~rticiP~ti~g in pools 
~ .. 

generally ag~ee to spread their departure times throughout 
1 
i 

the day instead of having aIl flights at' the profitable periods. 
" , 

The pools are intended to compensate th~ airlin~s,fQr flying on 

lesSrd~Sirable times. Wi~out the pools 

services will be lesp con enient, an AEA 
) 

the European airline 

17 
~fficij!ll say;:;. 

. i 
The disadvantjges w±th pooling between airlines from a 

passengers point of view is the fact that, e.g. sharing of costs 

, puts less pressure on the pool partners to reduce the costs with 

high priees as a result. 

'The conclusion of the ECAC study was that pool arrangements 

gënerally protect the established airlines from excess competition 

and allow them to make long-term plans more effectively but the 

study also concluded that po~ling agreements discriminate 

against more efficient carriers and aga'inst airlines that would 

like to enter markets. 

The states that usually insist on a pooling' agreemen,t are 

those with a weak air,line
18 

and so long as there ar~ di'fferences 
1 

of competitive ability among the European states, the less likely 

it is that liberal bilateral agreements can be introduced. l9 

Airline industry officiaIs say, however, that there has 

been a slight reduction in the number of pool arrangements. 

Factors affecting this reduction of pools include the move of 

,governments toward more «open sky. policies and pr~ssure from 

charter airlines. 

[ .:~~ 

\ 
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Another dlfficulty with pool agreements is the fact 

that some agreements provide that '1f the load factor or passenger 

share of one airline exceed a set level, it receives a larqer 

shar~'of the~pool revenues. ~'Thl stronger airline thus tries 

to negot1at~ lower l~vels at which their share increases, and . 
the 1ess successful naturally oppose this. To sum up, pooling-

and other kind of cooperations are, from the travell~rs point 

of vièw, good, where th~y help the airlines redüce their costs. 

Unfortunately, pooling has also a tendency to restrict competi-

tion and give cause for higher fares. The tendency ought to be 

$topp~d by impleme~ting more Liberal bilateral agreements. Air-
. 

line cooperation as a IœanS to reduce costs ls important, but 

as mentioned above, the largest part of the costs can not be 

controlled by the airlines. rf they lower their controllable 
~ .. 

costs by 2U%, it still wou1d resu1t in saving on1y 1%-2% oÎ 

~he to~al costs, according to AEA. 20 

7.2.1 Other Aspects on Cost Reductions 

Another aspect of cost,reductions is that the àirlines 

might be tempted to reduce safety measures since t~ey cost 

money without contributing to'the economic performance of the 

. airline. The Air Line Pilot Association, ALPA warn's 21 that~;to 

reduce costs, pilots, especially those not protected by an ALPA 

cbntract, are pressed to perform the operation under minimum 

or marginal conditions .. Furthermore, bad :times for 

airlïnes and the attempts to reduce costs, have f01;ced sorne 

. . 
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airl1nes to cancel ôrdèrs for new, safer 
~ 

aireraft and instead continue to fly ol~ 

be replaced. The large growth in the number of airlines in 

the U.S. have had, as a result, that the Arnerican Federal 

AViation'Administration - FÂA - now has difficulties in 

cont~olling the security aspects of ~irline activities sùch 

as the flight performance and maintenance procedures'. No 

proof exists tho~gh that shows 'a connection_betweèn acciden~s 

which 

costs 

, . 

have occured and the attempts 

by ,red1c ing safety measures. 
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CHAPTER '8 :/ 

1 
'PRESENT STAGE OF EUROPEAN FARES 

CAPACITY AND ROUTES 

8.1 European Fares .: 

108 

The table in Annex 1 shows the differe~ces between U.S. 

domestic fares and intra-European fares and also the different 

"fares available over the North Atlantic as of January 1984. 

Only one U.S. route is shawn, New York-Dallas/Fort Worth, but 

fares are similar aIl over the U.S .. for the same distances with 

sirnilar traffic volume. In general, priees on normal economy 

lares are lower in the U.S. with a few exceptions. The differ­

ence bet~ejn econorny- fares and discount f~res is not as large 

in the U.S. and the same is true for the European airlines that 

charge low economy fares. The higher economy fare, the bigger 

difference between economy and discount fares. 

Fares in Europe are not so homogenus as in the U.S. 

There is a substantial difference between sorne European fares 

for the sarne distance which makes room for competition, sinee 

travellers can reroute trying to achieve the lowest possible 
'-

fare. They ean use the economy fare only on one route segment 

and discount or charter fares on another route sigment. Italy 

seems ta be very restrictive in their priee policy. However, 

the most expensive country is Sweden. It is more expensive 

than Denmark despite the fact that it is the sarne air company, 

SAS, that is designated by both states. For example, Stockholm-

London costs 460$US and Copenhagen-London costs 350$US, Stockholm­
o 1 
Zurich costs 393$US and Copenhagen-Zurich costs 279$US. 

i 



- . ' . 

, , 

( 

) . 

109 

The liberal-agreements concluded between the U.S. and 

Federal Republic of Germany,l Belgium, the Netherlands ought 

ta have lowered the priees over the North Atlantic. This i5 \ 

true in the case of the Nètherlands and Belgium but not in the 

case of FRG. The answer to this could be that the ATA between 

the u.s. and FRG refers to the rate fixing machinery af IATA, 

while the agreements between U.S.-Belgium and U.S.-the Netherlands 

da I\Ot do that. Hence, airlines fram these countries have more 

freedam to compete with priees. Another argument could be that . 

Lufthansa t~king care of the large st part of the traffic between 

the U.S. and FRG is, the priee leader on the route and the 

other airlines follow because it is profitable to do 50. 

The cheapest fare over the North Atlantic is l50$US charged 

by People Express. According to Bermuda II, ATA fares must'be 

cast related but despite the low price charged by People Express 

it is still cast related since the company has managed to 

reduce their costs substantially. 

Tqe pric~s shown in the table say nothing about service, 

lasses or profits. SAS, for example, has chosen to improve 

service to attract business poeple and other people that are 

not price sensitive. These customers constitute a more secure 

source of incarne for the company. Moreover, the Belgium national 

carrier, SABENA, which had been making losses for over twenty 

years, recently managed to return into profitability as a 

result ofwage cuts and an early retirement program. 
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can rot afford normal To attract those people that 

economy fares, the Europea-n states h~ve\ introduced a number 
• . , , 

of discount fares. At the moment there! is. abOl,lt 350 different , , 

types of discount fares in Europe. There'exists aIl kinds,of 

restrictions on the purchase and use of these 'law-fare tickets. 

-Examples of restrictions are limited validity, Iimited stay, 

only a certain ca'tegory of customers can buy the ticket, e. g • 
1 

students a~d tiCf€t must be purcha~d a cer~ain time in 

advance .. 

8.1.1 Reasons for High European Fares, 

In Chapter 7, l emphasized that airline costs are much 

higher in Europe than in the U.S. as the main reason for 

highêr European fares. 

Airline Us ers Committee Aue - has conducted a survey' 

ovèr European fares which shows other reasons for high European 

fares, than high costs. 

The price levei in Europe is due to several factors: 

,1 ) 

2) 

3) 

4) 

the Many decision centres, which run counter 
ta greater efficiency and good coordination; 

first class fares are maintained at an inade­
quate level; 

the los ses due ,to revenue sharing- rules in the " 
case of non-European passengers on inter-contin~ 
ent trips with one or more intermediate stops 
in Europe; and 

the serious dilusion of revenues (about 30%) 
due to the existence of reduced fares. 2 

1 

1 
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. 
Most of intra-European routes are served only'by two 

carriers carryihg third and fourth freedom traffic. The basic 
... 
-'. ,reason ois that there i5 usually not room for more than one 

.carrier on these routes, but another repson is that the routes 

, i are carefully proteeted by the governments. On these routes 

where thére, thus, exists an effective ~ùopol, there usually 

also exists a revenue sharing pool with the re'sult that carriers 
/, ' 

invol~ed are in a position to extract monopoly profits~ They 
1 

have done, tliis by effecti~ely controlling the provision of' 
1 -

capacity, an~ by controlling farè levels through IATA Traffic, 

Conferences. In practice this has meant unusually high fa~e 

levels. 3 

Furthermore, it must be remembered that virtually all 

,European air services are operated by airlines owned or eontrolled 

by their national government, implying no priee competition 

sinee the y are regulated and controlled by the governrnents. In 

the absence of pressure from consumers, there is no incentive 

for either governments or airlines in Europe to reduce eosts 

and/or fares. 4 And even if one government is willing to reduce 

fares, the atternpt can be stopped by other governments, usually 

by those with a weak airline. 

Intra-European passengers are subsidizing the European 

carriers on their intercontinental routes where competition is 

fiercer. Normal economy class travellers are fùrther subsidizing 

Il th k1 d f f . tE' . 5 a 0 er n soares on ~n ra- uropean alr serv~ces. 
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In Chapter '3 l 'mentioned the 1967 Agreement on Esta­

·blishing of Tariffs in Èurope which contains the traditional 

a'dministrative procedures for establlshing tariffs. Even 

if the a~reement facilitates the administrative procedures, it 

-also hampers innovative proposals that','would liberalize tariff 
, ' 

pr06edures. Hence, the problem must be solved through 'unified' 

• 
,,,actions w1th aLl the states involved. It is, thus, best dealt 

with ~n the ~ramework of EEC6 and ECAC. 
.. ., 

-f!"';. 

8.1.2 Discount Fares 

To meet the low price competition from charter carriers, 

scheduled carriers, with British Ainlays 1n a leading posit,ion, 

started in the mid-70s, to introduce diffe~~nt kinds of dis-

count fares. As we can see 1n Part 8.1., the number of dis-

cOunt fares has grown considerably. The result was an increase 

in schedu~ed traffic, since passengers chose the more convenient 

services provided by the scheduled carriers.
7 

About 25% of all passengers on intra~European routes are 

paying normal economy fares, 25% are using aiscount fares and 

50% are travelling by charter. 8 The amount of discount fares 

available is about the same in the U.S. and they are used in 
1 

the same extent as in Europ,e. 

There are relatively fewer travellers using reduced fares 

on short haul routes than on long haul routes. 9 The big' 

- increase in charter and discount fares have been recognized in 
,,~ :. -;. , 

the new liberal bilateral agreements concluded between the U.S. 

1 

... 

- , , . 

ï ' 
1 
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and Be1g1um, the Nether1ands ~FRG. Fares in tpe' ,no"~l 
1 ?..., " '0 

Bermuda l txpe agreements are re1ated to costs. ,In 'the new 

1iberal agreement~, fares, rates and priees shall be set by , 
, 

each des1gnated airline, based primarily on commercial con-" " 

siderations. Government intervention should be 11miteo to 
o 

prevention 'of pr.edat~ry and discriininatory practices l 'proeêq-o 

~ion of consumers from the abuse 'of monopoly P9wer and proteci~'· 

tion of airlines from priees that are artificially lôw due ,t9 e 

, " ,. , 
,0 n f, c..' 

direct or indirect governmental support or substdies. The ' 

agreements betweén the U. s. -BelCJium and the, U. ~ .,":"the Nether,lands 

do not refer to IATA rate fixing machinery, which 1s, another 
, " 

o ~J 

step' towards a liber~l fare p,olicy. AlI the,new li~eral agree J 

, . ~ , 

ments concluded by the U. S., including Bermuda' l'I; aIso récognize 
c 

the charter concept and the need for its development.o " ' 

The problem with discount fares is that,they a~~ often 

~o9 encumbered with restrictiQns that do not always reflect 
1 

costs. The restriction imply poorer service whic'h means that 

,in practice the fares might not be' so low,.as t.hey ~ppear to be • 

• As mentioned in Part 8.1.1, passengers R~xing ~ormal 

ëconomy fare are usually' subsidizing pa:ssengers· trav~iling'on 
• 1 Il ~ 

o 

discount fares. The Most' serious case 61 suçh cross-subsidiza-

tion, cari occur where low-rated traffic forms a large proportion 

of traffic on a given route. The r~gulatory authorities have' 

here a responsibility ptowards the ful~-fare tr~veller, who May 

'. 'bear any residuàl costs not, covered by the low-rated passengers. , 

/ 

, 'u ,,' 
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, Discount fares ~ust, thus, be cost relatea sinçe the normal 

" fares are required to be cost relatect. However, . airlines 

, Q 

can +elate'their fares to the costs of the~most efficiènt air­

line in the same market. Aviation authorit1es, therefore, 

can not force airlines, th~t, for whatever reason, can not 

match the costs of the most efficient.airline, to charge higher 
" 

priees than their competitors against the jùdgement of their . 1 
! 

c,- I . 10 
.. management. .. , .. ' 

If,international air transport was controlled in a free 

market, airlines could cross subsidLze discoUnt fares so'long 
, .. 

as passengers travelling on economy fare are willing to pay 

an excessive amount' of meney. However, fares in international 

air transport are regulated by governments. They have" there­

fore, a respen,sibili ty te see that such an unfair situation 

- does not arise. 

8.!.3 Regulation of tarifts 

A much disputed question is whether~international tariffs 

should be regulated,by gôyeinments and IATA or if there should 

be a Liberalization of tariff regulations in Europe or if , . 

1 
f '-

the,international tariff system should be organized in sorne other 
" 

way. Thera is a lot of different opinions in the matter amongst 

author~-and politlclans. It ls, therefore, impossible to give 

a defiQite solution to the problem 50 I will refer to some views 

in the matter, that represent the present international 

discussions. 
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No serious/prQposal' advocates a compl~te deregulat~on 
{ 

of inter~tionat fares.· The European states will not surrènder 

their control over fares. t Wheatcroft, for example, believesI'l 

~at there is a need to regulate airlin~ fares., It is a central 

feature of the whole system of economic regulati6n which is 

necessary to secur~ "the prbmary objectives of public ·po~icy 

,in air t~ansport development. The disadvantage with fare 

regulation is though that the~e will be a waste!ul competition 
" 

when trying ta ~prove> service to attract passenger~. 

The CAA in the U.K. has taken a ·s~ilar view and esta-
, , " 12 

blfshed sorne prinoiples on Lnternational tariff policy. . , , - -

lt 

. 2') 

3) 

4) 

5) 

priees should not exceed thé cost level 
plus a fair return on capital investInent; 

evèry priee charged should'be related ta 
costs; 

" , 

fare regulations should be ,si.mple, ,rational, 
and enforceable; 

air transport supply should be ,'able to 'meet 
aIl, demand·'from categprie's ~epresentative 
of the population; and' , . .. _', j";' 

regulations ~hould be më;lintained of the mini- ' 
mum level required to meet tlie', precedi~g_ '" 
objectives. -

'. 

" . 

- ~ - •• ~. • ~ • - 1 .' • ~ l , 

However 1 this policy i5 aimed at sound ,manageIJte.nt of ~.' \ 
- """ ' 

.'. 'a!rlines" and ~fficiency of 

for the users. The policy 

operat~rs, ,but ,thè'\e, ,i9 ',~Q ~~~~cern, 
implies that passengers'have t9 

, ,~-

" "' me:_~ costs~.are not responsib'le 'for. 
" , 

On the other hand ~ :the 

P91icy gives no room for cross subsidization,between 

,~ .. '\lj~'''J''. '-~i\'t one might argue that' .those, benefitt'ing from' more 
'., 

• fi 

" " 

routes :., 

f·avo.uraple 
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", 

conditions sho~1d partiçfpate in ,maintaining unprofitàble 
, 13 

routes. 

International tariffs ha~e always been established 

thr~:)Ugh the IATA tariff ·conferences. In recent years IATA has 

changed its position a little. The Association favours the 

1982 Memorandum of Understanding,'on tariffs between the U.S. 
. -

and some European states •. The a~~eement wil1,'according to 

Sir Adam Thompson, Chairman of BCAL, transfer the tariff fixing 

. responsibili ty to the governmen ts • IATA' s role should merely 

be to coordinate rates and act as a holding company foll;, safety 
, 14 

"ahd t~~ical 'areas and inter-line facilitation like ticketing. 
- 'iIio,.-- -

: ' ;:'~e~ore; IATA proposed an arrangement similax-t6- the 
~ . 

- MOU in matter of establishing internatiC?nal fares. Three 

'ob:Jèctives shbuld govern the setting of international tariffs: 1S 

1) fare zones should be established. Proposed 
fares that are inside these zones should be 
approved automatically by the ~overnments; 

2) the amount of zones should be limited to 
4 or 5; and 

3) priees should be related to costs. 

Th,e role of IATA as a tariff co-ordinator. is also ~ advocated 

16 by Wassenbergh. Inter-lining is essential 'for the development 

'- of ,_international air transportation. Agreed tariffs _must, 

therefore, allow for such inter-lining. The best solution is 

mU,ltilaterÇil tariff cO-Ç>rdination and not tariff deregulation 
.. 

as the U.S. proposes, nor tariff regulation, nor tariff discrim-

ination as ~racticed by sorne states in their tariff polieies. 

• 
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Whatever the tarifr pol1cy is, it ean not be separated from 

tpe poliey of eapacity access and regulatlon of market entry. 

Where there ls eapaeity control and route fixing, a free 

prieing system would be nullifled as traffie is properly 
\ 

dlvided anywaY.t Free prlcing can only be applicable where 

there ls a free market. It will atherwis~ lead ta subsidies 

sinee states will never let their airlines go bankrupt. 

However, same markets are more priee elastie th an other which 

implies a more liberal ~riee ànd eapaeity policy and a liberal 

entry system. 
-~ 

If there was strie~ priee fixing on a priee 
" , 

elastic market, 1t would protect ~he high co st carrier, normally 

throùgh eapacity control. 
Q 

A statie market always contains 

priee control which i5 the lo~~eal compliment of a carrier-

17 oriented eapacity control systems. 

To' sum up, most authors and governments agree that there 

'must be some regulation of international tariffs. The dispute 

coneerns mainly the extent of the regulation and in what form. IB 

c The,aim of tariff deregulation is ta give room for sorne eompet~-

tlon with lower priees as a result. But we must remember that 

~t is very difficult to lower priees in Europe due ta the high 

costs. Airlines want ta liberalize fares but the y ean not-do 

that beeause of higher costs and personnel polieies. 

Naturally there exists opinions advocating total freedom 

19 ln Europe, but they are usually not weIL argued. 
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~. 2 Capaci ty 

In bllateral air transport agreements similar to the 

'Bermuda l, the primary objective is that capacity provided 

'by each airline should be related to the traffic demand bet-

ween the two cbntracting parties, i.e. third and fourth 

freedorn services. Capaclty provided for fifth freedom traffic 

is a subsidiary objective. 20 Furthermore, there must be a 

~ ~;, ":~ fair and equal opportunity for both carriers to operate, and 
r; .. ,t"\ 

an eventual imbalance in the capacity provided is connected in 

an ex post facto review. 

In the bilateral agreements between U.S.-Belgium (Art. Il) 

U.S.-the Netherland's (Art. 5) and U.S.-FRG (Art. 5) there is no 

capaeity regulation. Only the «fair and equal opportunity» 

concept ls left. It provides that each party shall t~ke into 

consideration the interests of the other party and its desig-

na~ed air1ines so as net to affect unduly the epportunities 

for the airlines of the other party when exereising their 
• 

rights. However, the epportu~ity to operate i5 not the sarne 

for ail airlines. 

For exampl~, the pricing opportunity is not the sarne for 

the European airlines as for the American airlines sinee costs 
, . 

are much higher in Europe. European airlines have a1so the dut Y 

to serve low'density routes meaning that they have to subsidize 

them from the profitable routes. Henee, they have not the sarne 

opportunity to compete with U.S. carriers on the profitable 

21 routes. 
'. 
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1 

A liberal bilateral agreement has not yet been concluded 

between two European states so practically aIl intra-European 

agreements are similar to Bermuda I. The agreements, directly 

or i~directly, limit the capacity to be provided. The ECAC 

,study mentioned in Chapter 7.2 showeÇl that the~e are capaci ty! 

[imitations on 90% of aIl the routes among ECAC states. To' ~ 
" liberalize the capacity provisions and give opportunity for the 

airlines to compete, the task force of ECAC proposed zones for 

capacity regulation. One zone would be for capacity on exist-

ing routes. If an airline wants ta provide more capacity on 

an existing route, the state of the airline is permitted more 

capacity, provided that the airline has done weIl in the past ~nd 

is able to car~y more traffic. The capacity offered by each 
',' , 

airline shall not exceed the zone limit though. The limit 

should always be set over 50% of the total capacity provided 

on the route. 

The other capacity zone is for route creation. Any addi-

tional route is permitted automatically if certain conditions 

are fulfilled: it must be adequate demand on the route, the 

new service must -not affect the traffic on other routes and 
.... ---

the service may be withdrawn if an ex post facto review shows 

that inadequate demand exists. -W:!-th a strict interpretation, 

these conditions can s~verely hamper any new route creation. 
1 

8.3 Routes 

The longer the distance of a' journey is the more favourable 

it is to travel by air. For example, the advantages of travelling 

P, 
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by air on a journey of 2,500 miles or more, are so great 

compared with surface transport that aviation 'ha~ little to 

fear of competition from that transport medium. However, a 

significant por~ion of European flights cover distances less 

than 2000 miles and many flights cover distances less than 500 

miles. 22 

A large majority of European routes are low density routes. 

Only"the routes London-Paris, London-Amsterdam and London-

d 23 
Frankfurt have sufficient traffic for more than one carrier. 

These two factors combined with the fact that most traffic in 

Europe is third and fourth freedom traft'ic implies low utiliza-

tion of aircraft and, thus, expensive opera'tions for the 

carriers. 
-. 1 _ l 

'.' Furthermore, there is a trend in Europe towards more 
" 

restrictive route schedules. Most European bilateral agreements 

grant fifth freedom traffic rights. 24 But sorne bilateral 

agreements concluded in-the end of the seventies only grant 

third and fourth freedom traffic rights25 with-some minor 

exceptions. The ATA bet~een the U.K. and Italy26 grants the 

Italian carrier fifth freedom traffic rights but only to Hong 

Kong which is regarded as British territory. There are also 

sorne fifth freedom traffic rights granted in the ATA 1979 

between Sweden and the U.K., but this is mainly d';:1e to the, 
.~ 

fact that the Swedish airline SAS, is also design~ted by No~ay 

and Derunark. 
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The ·'solution to the problem of better aircraft uti1iza-

tion is liberalization of the European route structure through 
... ~ 

co-operation. The European airlines must be ailowed to develop 

a system of services.with freedom to move their places of de-

21 
parture and arrivaI easily and redesign schedules and network. 

Thus, more fifth freedom traffic rights must be granted so the 
t 

airlines can use their aircraft in the most efficient way. If 

all European states, preferably within the f~amework of ECAC, 

agreed on extensive fifth freedom traffic riqhts, it wouid 
1 

theoretically ailow an airline certificated ln one of the 

states, to serve aIl other ECAC states. With fifth freedom 

traffic rights granted, the airlines would have the opportunity 

to interchange routes and change their schedules according to 

traffic demand. 

c' 
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CHAPTER 9: DEREGULATION OF EUROPEAN 

AIR TRANSPORT 

9.~ Governments Attitude To, and Their Invo1vement In, 
Airline Activities 

124 

When discussing the regulatory system of international 

air transport, certain political and economic realities can 

not be ignored. Compared with other commercial activities, 

aviation is unique in matter of trade and in communications. 

Aircraft can easily cross national borders wh'ich raise the issue 

of sovereignty, j~risdiction and defence. 

Air transport is distinguished from traditional trade 

commodities, which is a reason for regulating air transport 

in a different way from normal international trade. 'Aircraft 

seats are a perishable commodity. They can not be stock-filed. 

The «market» is immobile and can not ,be transferred to another 

~6untry. Air transport is also one of the few commodities 

traded by aIl nations. Aviation is a communication system and 
• 

ft is, t;.herefore, regarded' as a quasi-public utilfty wi th cer­

tain 9bligations.l 

A very important task for European airlines is to create 

job opportuni ties which gi ves us a s,oç:ial aspect of European 

2 air transport. AlI these factors have to be taken into account 

to understand why European governments are regulating international 

air transport. 

The European states have succeeded in their goal of each 

having its own airline. 

i 
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State intervention in airllne activities has, however, 

been to the detriment of the consurners. AlI major commercial 

air transport activity depends on state intervention, some-

times unilaterally, but mostly bilaterally. This leads to the 

introduction of non-economic elements into the system, with 

negative effects on the effectivity, as for instance: 

rigidity of the exchange of traffic rights 
on a purely bilateral «do ut des~ - baSis, 
deprirnental ta the networki 

the predominance of the request of market 
shares for the national carriers irrespective 
of their productivitYi and 

unilateral restrictions on charter services. 

The result ls strong concentration of traffic of the 

main airports, a very little chance of market entry and as to 

the scheduled services, the pool arrangements and the way of 

settin~ fares have lead to a tendency of high fares. However, 

the «public service~ concept adapted by the European governments 

has been to an advantage for business travellers and holiday 
, ' 

3 makers. It is also a need for the airlines ta be. financially 

hèalthy since the governments will never let their airlines 

go out of business. If there would be totally free competition 

sorne airlines are bound to get into financial difficulties. 

Hence, subsidy wars will ensue. 4 In the beginning of airline 

activities, they were subsidized by governments due to the 

heavy financial burdens. In the last twenty years, official 

subsidies have gradually disappeared and today they are 

exceptions. 

.. 

• 
, . 



( 

( 

• . 
126 

However, the system of' direct subsidies have been 

. replaced by a system Of!ndirect state aid tnat may be more "_~ 
'harmful than its earlie forms. This indirect aid is based on 
~ ; 

government aviation policies. ' 

There still exists a couple of direct subsidies though. 

A special circumstance often requires financial aid from the 

governrnent. An example is the introduction of the Concorde. 

The government may want the national carrier to use a 

specific airport even if it is not economical for the carrier 

to use it. The government will; thus, compensate the carrier 

for its lasses. 

More common, though,. are indirect subsidieSt..,such as 
1I''Ji. 

the following: 

Cross subsidation between markets: Tariffs on routes .' . , 
to and from developing countries are often hlgh so the weak 

airlines from the developing countries have the opport~ity 

to develop. This means that the more effective airli~e from 

the developed country 1s making a high profit which 15 u5ed to 

campensate for los ses on ather markets such as the North 

Atlantic. 

Other examples of indirect subsidies are mandatory use 

of flag carrier by civil servants, assistance to aircraft manu-

facturlng industry resulting in cheaper purchase priees or 

the airlines, preferential funding arrangements, etc. 

When a law-cast operator, such as People Express, starts 

a new service, it will only operate on the profitable routes 

f 
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and during peak hours. With its lower; priees', it will' tak,~ 
,,' 

away traffic from the flag carri~r. The 'flag 9~rrier, there­

fore, needs financiai support to be able to serve the lQw~ 

density and unprofitable routes. Under such circumstances 

it can be argued that it is the low fare airline that is ,:the" 

5 causé of the subsidy. 
, 

, " When discussing the regulatory system in Europe 'we must, , 

thus, have in mind that the European gover~ents will never 

surrender control over air1ine activ1ties if" the result would 

be poorer service to their country or their airline would go 

bankrupt. " 

9.2 

j 
: i 
, r 
,Act~ • 

, ! 

The Influence of U.S. Deregulation on European, 'Air Transport 
r 

In 1978, President Carter signed the cAirline Deregulation 

The Act is intencted ta remave government control over 

air carr'ier s, the ir market en try and the ir pr ic ing . The re sul t 

is that a lot of new a~rlines have emerged. They do not have 

the sarne costs as the large, established airlines, with the 

result that they are charging much lower'prices. Ta provide 

a similar kind of service at much lower priees is a sign af 

efficiency. The large airlines are bound to follow this path, 

otherwise, they will lose traffic. 6 

Encouraged by its domestic deregulation, the U.S. decided 
'\ ' 

to deregulate also the international air ,transport ,system. The 
.;; 

American positions can be summarized as follows; 
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«The goal of effective1y deregulating iriter­
national aviation and maximizing carrier lati­
tude on entry, pricing and service conditions 
is basic to U. S. policy .. »- 7 

~It' was in 1978 the new policy objectives were announced 

by President Carter8 as fol1ows: 

l) Creation of new and greater opportuni ties 
for innovative and competitive. pricing that 
will encourage and permit the use of new 
priee and service options to meet the needs 
of different travellers and shippers: 

2) liberalization of charter rules and elimina­
tion oof restrictions on charter operations; 

'3) expansion of scheduled service through elimina­
tion of restrictions on capacity, frequency, 
and route and operating rights i 

4) e1imination of discrimination of unfair com­
petitive practices faced by U.S. airlines in 
international transportation: 

5) f1exibility to deslgnate multiple U.S. air1ines 
in international air markets: 

6) encouragement of maximum traveller and shipper 
access to international markets by authorizing 
more cities for non-stop or,dirept service, 
and by im~roving the integration of domestic 
and international airline services; and 

7) f1exibility to permit the development and 
facilitation of competitive air cargo 
services • 

. 'Sill\ultaneous with this policy statement, the U.S. goverrunent 

tried te reach bilateral agreements that would: 

',1) permit garanteed multiple designation: 
'. 

2) 

3) 

establishment of free pricing mechanism through ~ 
adoption of a country-of-origin pricing sys~; 
and 

liberalization charter rules so the coun±ry-of­
origin system could apply. 
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In excharîge for the acceptance of thése 1'7ig,h:ts by' foreign 

trading partne:f's, the U.S. was willi~<i to grant major route 
. '9 

concessions as consideration. 

This policy of the U.S. is an attempt to promot~ compe­

tition internationa~ly. The U.S. has been accused of imposing 
c ~' 

unilateralism and trying to alter the international regime 

without multilateral consultatidn. lO 

In their attempt to impose this liberal policy, the U. s. 
~ 

t~as signed a number of liberal agr1ements. Il They are more 

or 1ess expressions of the above-mentioned policy and they 

have completely removed the capacity clauses. only the «fair 

an~ ëqua1 opportunity. is left. 
, () 

Moreover, charter,is'libe~a-

lized and priees are genera11y lower than on similar routes 

~overned by other filore restrictive agreements. This is 'due to 

,the f'act that the fares are now based more on market considera-

" tions and do not have to be related to costs. 1 The main provi-

sion is though ,the route allocation with extensive fifth freedom 

rights granted. The most important provisions from the liberal 

U.S. agreements can, thus, be summarized as follows: 

-, 

'Unlimited designationj 

multiple and optional routes; 

no capacity clause but provisions for 
ensuring fair and equal~opportunity for 
competi tion;' 

no distinction between charter and scheduled 
pricing. Country-of-origin and double dis­
approval clauses; 

priee matching. Automatically approved fare 
if it is substantial similar to other priees 
on the sarne routs; 

, '''' ">~, .\ 
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government interference only where there 
is price abuse; and 

'charter and scheduled services are nego­
tiated together. 12 . 
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Airl~es from thase European states tpat have signed 

. , 
. '. 

this kind of liberal agreements wit~ the U.S.-Belgium, FRG, and 

the Netherlands are now forced to be more effective. However, 

the problem is that if they fail to operate profitably, the 

result will likely be subsidization. Furthermore, this liberal 
" . 

trend in i~ternational protectionism is opposed by states with 

weaker airlines or which dô not want a liberalizatien of inter-
" . 13 

national aviation for sorne ether reason. There has been strông 
~ __ 7 - ;.; ... 

opposi tian to the liberal trends, started by the U. S ., FRét' ", 

"" ~l firmly opposes the extension of tariff liberalization .14 This 

is despite the fact that the tariff clauses in Art. 6 of the 

U.S.-FRG ATA is more restrictive campared to the ather liberal 

agreements like the others, tariffs are based on commercial 
" 

considerations, but unlike the other agreements the U.S.-FRG 

1) ATA refers to IATA 1 S rate fixing machinery and it also cantains 

a double approval clause in the case the airlines from bath 

contracting states have agreed on an IATA tariff. If they do 

not aqree, the country-of-origin clause applies. See Art. 6d 

of the U.S.-PRG ATA. 

9.3 European Deregulation 

An analysis of the present European regulatory system 

reveals that the system is n,ot different from systems in other 
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markets. The system is based on bilateral agreements, or, 

in the case of non-scheduled operations, unilateral permits, 

apart from a number of specific activities regulated by the 

1956 Agreement on non-scheduled traffic concluded in the 

framework of ECAC (see Chapter 5) . 

The bilateral system in Europe includes both the classic 
r 

categories of bilaterals: Bermuda I type and pre-determination 

agreements. Very few cases of multiple designation are to be 

found. The tariffs are concluded through IATA Tariff Confer-

15 ences. The agreements grant third and fourth freedom traffic 

in virtually aIl cases. The route structure i5 very restrict~d 

so the carriers can only operate to major hubs in each state. 

Fifth freedom traffic rights are granted in 75% of the agree-

'ments, but fifth freedom traffic account for only 1% of aIl 

intra-European traffic. The bilateral agreements provide for 

multiple designation, but practically aIl European states have 

• only one flag carrier. Hence, nearly aIl routes in Europe are 

operated by two carriers. Ninety per cent of the agreements 

in Europe regulate"capacity through predetermination or ex 

post facto review. There are, in addition, a large nurnber of 

inter airline commercial agreements. Seventy-five to eighty 

per cent of aIl km. performed in Europe are under pooling and 

aIl of them are revenue sharing and 15% of them provide for 

h · f 16 s ar1ng 0 expenses. 

The question ls now whether this system ls best for 

future development of European air transport. As w~ can see, 
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the system is highly regulated to the benefit of the national 

,carriers. One of the reasons is that a basic policy of each 

European government is to have its own national carrier. 

Other policies of the European states can be summarized as 

follows: 

1) states want to ensure that the network of 
services offered to the public generally 
has a reasonable constancy and durability; 

2) states want their airlines to be profitable; 

3) states want to serve other national interests 
outside air transport, such as tourism, the 
balance of payments, defence, aIl of which 
may be dependent on the existence of air 
traffic into their territory; and 

4) ~k§t.tes want to offer their travelling public 
low fares .17 

1] \ 

f 

When discussing an eventual deregulation of the European 

air transport system, we must remember, as mentioned before, 

that European governments will never completely give up their 

control over the air transport system. The governments will 

have to give up sorne of their policies to make an eventual 

deregulation possible. We must also keep in rnind that the pur-

pose of an eventual deregulation is to provide the public with 

better and cheaper air transport services. If that goal can 

not be achieved, the present system will most likely contin~e 

to govern European air transport. 

9.3.1 Possibilities for Deregulation of European Air 
Transport 

The deregulation in the u.s. started around 1978. The 

new system is substantially different from the old) one. Hence, 
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the final effects of the change can not be seen immediate1y. 

That is why the European states have been reluctant to fo1low 

the U.S. experiment. 50 far ~~here has been no actual changes 

in the air transport system in Europe except from the liberal 

agreements concluded between the U.S. and Belgium, FRG, 

the Netherlands, and also the Memorandum of Understanding for 

North Atlantic Ai'r Services 1982. Nevertheless, from different 

symposiums held, books and articles written, policy statements 

made, one can draw the deduction that there is a tendency in 

Europe towards a more liberal air transport system within the 

framework of the present bilateral system. 

We can distinguish two main regu1atory trends in Europe: 

total pricing freedom subject only to antitrust laws, and 

• 

~egulated pricing flexibility exemplified by the liberal bilatera1 

18 agreements and the Memorandum of Understanding 1982. We shall 

e~amine the different proposaIs a little more closely and see 

if there exists a common European air transport pollcy. 

In 1981 there was an air transport symposium held by the 

Royal Aeronautical Society in London. The subject of the sym-

posium was «The European Aviation Scene: A Review of the 80's». 

Scholars, politicians, and airline people gave their opinions 

about how the future air transport system in Europe would look 

like. Lord Trefgarne expressed a common view that decisions 

, in aviation is often made by politicians with the result that 

the decisions tend to have political éonsiderations instead of 

commercial. 19 
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Aviation has changed a great deal in the technical and 

commercial fields since World War II, but the regulatory 

system has remained the same. Lord Trefgarne suggested that 

airlines should haye freedom to offer priees based on market 
, 

forces instead of being cost related as they are now. The 

trade shali be free but fair. There can not be a fair trade 

if not aIl airlines have the same opportunity to compete. 20 

The purpose of these proposaIs is to make European airlines more 

competitive. Not through a complete deregulation like in the 

u.s. theugh, but an orderly deregulation through international 

bodies like EEC and ECAC. Intervention by governmental author­

ities shall be limited to cont~ol that fares are not dumped, but 

generally in line with costs and they shaii aiso prevent abuse 

of monopoly. 

Also Antoin Daltman from Aer Lingus argued that aviation 

policy ~ust be broadly consistent with Europe as a whole rather 

than geared te narrow'sectioned interests. 

A rapid liberalization of the present system i8 essential 

according te A.v.p.Vernieuwe, Secretary General of Independent 

Air Carriers of EEC. The flag carriers will, otherwise, gain 

an even more dominant position and it will be extremely diffi-

cult to establish new services. Others argue that the deregula-, 

tion must be taken step-by-step. An order1y deregulation and 

. ti f .. . t 21 reorgan~za on 0 serv~ces ~s more appropr~a e. 

The suggestions by Vernieuwe will improve f1exibility of 

charter fares so opera tors can roeet demana better and traffic 
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rights will aiso be more easy to obtain. Vernieuwe's view 

is that the major obstacles to implement his proposaIs are 

the pool revenue sharing and capacity determination even on 

the high density routes. The best solutionaccording to Vernieuwe 

is to let the EEC administer the air transport system in Europe. 

22 Erdmenger also emphasized the flexibility concept. It 

must be easy for the airlines in Europe to enter new markets. 

There is no possibility for a total deregulation, so it must 

be balanced between freedom and intervention to the interest of 

'1- the airlines and travellers. Erdmenger wanted a reduction in 

the national interest by establishing.a network of services 

between European states, based on airline initiatives and not 

based on bilateral agreements. 

Other authors argued that there should be different 

systems on different markets. Erik Wessberge argued in his 

article «Fair and Equal Opportunity», ITA bulletin no. 12, 1981, 

that liberalization i5 suitable in different grades in differ-

ent regions and on different routes. Antoin Daltman gives the 

same view and argues that there shouid be low priees on high 

23 density routes and high priees on low density routes. There 

are also voices that want to take a more careful approach to 

an eventual deregulation of the European air transport system. 

The fact is that the present system has worked weIl since 

World War II. The airlines were subsidized in the beginning but 

are not any longer. More and more people use aviation as a 

mode of transport. And the most important of allrcompared to 
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other priees, fares have not risen as much. Opponents to 

deregulation, thus, argue that one should be careful changing 

a weIl functioning system. l will here give a brief summary 

over the most eommon arguments against deregulation. 

Liberal polieies are not within everyone's reach. Liberal 

agreements have only been introduced between countries that have 

str?n,g markets, i.e. the industrial and «new industrial» coun­

tries in south-east Asia. The carriers from those countries 

can - eontrary to airlines from developing countries - chose 

whether they want to participate or not in low fare policies. 

The other eountries are able to participate in these policies 

only if the y benefit simultaneously from a major traffic flow 

or have a seizable cost advantage. These developing states 

can not adopt liberal policies because they operate services 

in their markets and their airlines are often high cost opera-

tors. A more suitable approach is co-operation between these 

states to try to reduce casts. 

Hawever, proteetionisrn is not a solution ta their pro-, 

\ blems beeause it would remove them even further from the main 

traffic flows. 24 

25 Rigas Doganis adds more arguments in his article: 

1) Unregulated markets would result in cut-throat 
priee warfare wi th cl-..aos and adverse consequences 
for aIL participants; 

2), aviation is a quasi-publie utility which the 
governments prefer ta stand on its own feet. 
Hence, they give the airlines a protective 
position to survive economicallYi and 

\ 
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3) scheduled services must be protected from 
non-scheduled services, since scheduled 
services have certain obligations to 
provide service for the public. 
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Furthermore, a state will never limit its sovereignty 

over the airspace by permitting access to it for all the other 

states through a multilateral agreement. Similar arguments are 

26' given by Director General of IATA Knut Hammarskjold. Heavy 

investments are made in national airlines. The states would 

27 thus never let their national carrier go under. There are 

also fears that all routes will not be served properly. 

A common argument is that there wi+l not be a fair and 

equal opportunity to compete, since new airlines will only 

operate on profitable routes while the established"airlines 

have to serve the non-profitable routes as weIl. Hence, why 

saxdd ~e be no competition even on high density and profitable 

routes. 28 

At the above-mentioned symposium held by the Royal Aero-

nautical Society, the social aspects of air transport were 

emphasized by Clive Iddon, Secretary General, Committee of 

Transport Workers, EEC. Deregulation, even if it is very little 

and orga~ized, means that airlines have'to be more productive 

whieh means less employment. He also believes that competition 

ls likely to lead, under certain conditions, to misuse and 

waste and that the workers will suffer in the end. Layoffs 

with only a couple of per cent will have large consequences 

sinee, e.g. British Airways alone has about 45,000 employees. 
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A summary of aIl the opinions indicate a trend toward 

an orderly deregulation. The concept implies more flexibility 

in pricing and market entry so the airlines are able to change 

fares and route structure according to demande The states 
• 

can nQt deregulate alone, aIl European states have to deregulate 

together. Hence, a coherent European policy is necessary, 

preferably within the framework of EEC and ECAC. How much it 

is possible to deregulate can only be told by the future. The 

reason for orderly deregulation is that the European air trans-

port system is so weIl established with the same type of bi-

lateral agreements and the same kind of policy among the Euro-

pean states. To change this overnight is impossible and above 

aIl, the European states will never agree on U.S. type of 

deregulation. 

Another reason for a careful approach is that the funda-

mental problem in European air transport is the high costs 

(see Chapter 7). Without lower~g costs first, it is difficult 

to lower the fares. Furthermore, many states have other con-

cerns than liberalization of aviation at the moment. There are 

more crucial matters that the airlines have to deal with first 

such as the economic recession over capacity, inflation, rising 

costs, qrowded airways, and Illegal discounting of tariffs. 
, 
\ 

states, therefore, want order in air before they can think of 

29 
/e l~pèxalizing the system. 

• ? 

The purpose of an eventual deregulation is to make air 

transport more available to the public by offering them more 

choices of routes and lower prices. 3D • 
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A good summary of the purposes and resü1ts of deregula­

tion is made by Hans Raben31 and his opinion is also reflecting 

the opinions l have presented above: 

" .. 
1) for a start, states will refrain from 

fUFther~educing the level of services 
on existing routes; 

t 
, 

;. 

2) they will allow experiments with capacity' 
if it w@uld result in better services; 

3) they will relax restrictions on applica­
tion for services to .or from other air­
ports than the large hubsi 

4) 

/ 
. 5) 

6) 

they will authoriz~ fare innovations with-' 
in a fixed set of rules, e.g. fare zones; 

a close surveillance of the market by the 
states must be established to produce evalu­
ation of experiences and to spot dangerous 
situations; and 

the possibility of remedial actions in agreed 
circumstances should be provided for. 

There is already signs of that the policy of orderly 

deregulation will be implemented in the future. The liberal 

agreements concluded between the U.S. and Belgiurn, the Netherlands, 

and FRG are example of a more liberal policy as weIl as 

the Memorandum of Understanding 1982 with its fare zones over 

the North Atlantic. 

A study group established by ECAC - COMPAS which studied 

the conditions for deregulation in Europe, advocated.orderly 

deregulation and flexibility.32 
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CHAPTER 10: ECAC AND EEC AVIèTION POLICY 

10.1 EEC Aviation Policy 

'lB~ its nature international air transport tends to 

overr1ide purely national interests, althougn this is not to' 

"suggest tha t, when nece s sary, national sovereign ty can not be 

exercised. The question is whether an international body 

~ like EEC is suited to regulate European air transpo~t, bearing 

in mind the concept of national,fsovereignty of the member 

states and their common interest in a weIl functioning air 
.. '"'I~ - ." 

transport system. Regardless of what the final conclusf6n 

might be, European air tra~sport can not be looked at simply 

from a Community standpoint, since intra-European services 

affect and are affected by, extra-European air services. l 

The EEC can not alone work out a series of co-operative 

.~ 

~ 

0 

~- ~ , . 
-'-

agreements among member states because the nature of the Communïty 
) 

1 

is a general concept that flows: into aIl fields of-:'economic 

activities. 2 

The EEC can not operate alone to improve aviation in 
't. ~ D 

Europe. 

world. 3 
It needs help from member. 's~~'te~~and the rest of" the 

The Council of Ministers and the European Parliament 

can not force proposaIs in the a,ir transport field, on the . 

member states. And most members are not yét ready to yield 

national sovereignty to give the European Parliament legislative 
4 powers in a federal Europe. 
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èSO far, European states have been very relue tant to 
~ ~ 

enter into co-operation in air transport. The states are 

more concerned about their own airlines than a eommon Europ~ah 

" air transport poliey. Nevertheless, the Community has taken 

~easures to try ta Lmprove the European air transport system. 

It has studied the system and has proposed solutions that 

would benefit the Community as a whole. Furthermore, it has 
o 

urged member states to implement the propased policy. A libera-· 

lization of the 'European air transport system will stand a 

better chance to be implemented i'f aIL astates do it at the 

" . 

same time. This does not on1y concern the states b~t also the 

airlines, that must be given the opportunity to take initiatives. 5 

1 

In 1961 the European Parliament set out a policy that was 
1 

aiming at an integration between air transport and other modes 
~ 

of transportation. The policy wanted to establish: low tariffs, 

progressive abolition of state aids, formation of priees on the 

basls of costs, orderly competition between airlines, freedom 

of action for airlines, neutrality as between airlines and as 

between modes of transport, predominance of a world solution 

over a Cornmunity solution. 6 As we will see, rnost of these 

proposaIs are still advocated by the European Parliament and 

EEC. The first four proposaIs have also been implem~nted. That 

was easily done at the beginning of the sixties when internat ion-

al air transport grew steadily. 

With the crisis in aviation starting in the middle of 

the seventies, EEC became more active with attempts to solve 
a 
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the problems Qf European aviation. Study groups and com-

missions were established. l will give a summary over _pro­

posaIs and actions taken by the EEC and any of its bodies. 

The European Commission, which act as a civil service staff 

to the EEC, has studied the issues of fares and airline com-

petition. In 1979 it issued a memorandum entitled «Air 

Transport: A Community Approach.. Included are four goals as 

follows: 

1) ~ total network unhampered by nàtional 
carriers with efficient services beneficia1 
to the different user groups, at priees as 
low as possible without discrimination; 

2) financial soundness for the airlines, a 
diminution of their costs of operation and 
an increase,.of their productivity; 

3) safeguarding ~he interests of airline workers 
in the general context of social progress in­
cluding el~ination of obstacles ta free 
access to employment; and 

4) improvements in conditions of lite for the 
general public and respect for the wider 
interests of our economies and societies. 

The goals are to sorne extent in conflict with each other. 

~. The interests of the employees ls part of wha t caused European 

airline productivity figures to be far lower than in the U.S.A. 

But cutting costs through work force reductions would be poli-

tical suicide. The Commission also emphasized an overall 

European policy and co-operation between the states. 7 

The Transport Commission of the EEC has made extensive 

studies over the pa st years in the field of European air trans-

port policy. In the progress of-' lts work it publishes reports 

.. 
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and p,roposals that do not necessarily reflect the opinions 

of the Community. One of these reports from 1981 advocates, 

apart from technical co-operation: 

1) the Community should co-opera te more with 
international aviation bodies like ECAC 
and lCAO; 

2) facilitate regional aviation. This proposaI 
has always been criticized by transport 
trade unions and railways. A more thorough 
examination of regional aviation will be 
made in Chapter 13; and 

3) tariff matters should be dealt with by those 
who are most fitted to do 50, like IATA, and 
they should also be regulated through bilat­
eral agreements. 

\ 
\ 

As mentioned, the Commission does not always ref1ect the vlews 

of the Community. As a matter of fact, there are various 

opinions in the Cornrnunity and among member states on how to 

re~ulate the European aviation system. That 1s why there is 

• 
no practical results 50 far in the libera1ization of the system. 

The EEC has taken a carefu1 approach and only adopted sorne 

resolutions urging the rnember states to comply with free-trade 
o 

principles in establishing aiF fares to increase the competition 

between airlines. 9 

The most comprehensive proposaI was made by the Cornmis-

sioners of the EEC in February 1984 .. The proposaI would relax 

fare and capacity restrictions, limit pooling and forbid govern-

mental aid to the national carriers. The propased «C6rnmon Air 

Transport policy» has to b,e approved by the transport ministers 

of the member states. lO The reason for this proposaI was that 
: 
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the European Parliament filed charges with the European 

Court of Justice alleging that EEC violated the EECT by not 
j • 

deregulating air transport, since the treaty requires free 

competition also in air transportation as well as in other 

commercial activities. 11 
I,"",~ 

The Cornmon Air Transport Policy meets the demands of 

the treaty without having full deregulation like in the U.S. 

The main elements of the Commissioner's proposaI 
1 
1 

include: 

àovernmental' aid to airlines will be for­
b\dden, ~part from when it is a matter of 
SP~ial circumstances, such as subsidizing 
a n wly emerged airline; 

Gove ments will not be able tp reqtiire air­
lines to participate in pooling as a condition 
of granting routes. They may, however, allow 
the airlines ta establish pools. Capacity 
limitations are only permitted if both states, . \ 

agre~, and can not be imposed as a condition 
of granting traffic rights. The proposaI 
encouraged fare zones, in which proposed fares 
would automatically be approved. 

Again it mu~t be stated that - as the Association of 

European Airlines does - the basic problem is to lower the 

costs. 
,." 

And as mentioned in Chapter 7, the governments are 

responsible for rnost of the 'airlines costs. Thus, deregulation 
\ 

is good, but the airlines must have~ a chance to make'full use 

of an eventual deregulation. 

As we can see now, the position of the individual states 

in Europe ,is restrictive. The most important aviation state in 

E~rope-United Kingdom ~ is supposed to be the rnost liberal even 

. ~.. .. 
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though it is more restrictive than the u.s. 12 
As aIl other 

, : 
~ 

European states, the U.K. has a strict control over its 

• 13 
airlines, but, nevertheless, it wants a certain liberaliza-

tion and orderly deregulation. 
14 

This policy is, however, not confirmed by its practice • 

In 1979 the U.K. concluded bilateral agreement with sweden,lS 

which is very restrictive. It only provides for third and 

fourth freedom tra:f;:fi'C, Art. 2 and section l, and the tariffs 

a~e to be established according to the International Agreement 

on the Procedures for the Establishment of Tariffs for Schedu1ed 

Air Services from 1967, Art~ 8, which is regarded as hampering 

liberal tariff innovations. The capacity provisions resemble 

the Bermuda l capacity provisions/Art. 7. 

One might think that the agreement was forced upon the 

U.K. by a protectionist Sweden. Howeve~~ Sweden regards itself 

~s being liberal minded and uses BermUdl l type agreements. 

In recent years, however, it has been forced to make concessiens 

due to a widespread protectionism. The basic concept for Sweden 

in bilateral negotiations is now mirror reciprocity including 

predetermination of capacity. ~ariffs are ta be regulated 

according to the 1967 International Tariff Agreement. Sweden 

is, moreover, reluctant to force its airline to enter into 

pooling agreements. In matter of the liberal trends imp1emented 

by the U. S., FRG, Belgium and the Nether1and,s, Sweden has for 

16 
the moment taken a careful approach. 
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As mentioned in Chapter 10.1, the European Parliament 

has filed charges with the European Court of Justice alleging 

that EEC violated the EECT hy regulating air transport which 

is supposed to he left to market forces.
17 

There are different opinions whether the EECT governs 

air transport activities and if that is the case, ls the 

present air transport system violating the EECT. 

Weber argues18 that air transport enterprises are not 

regarded as pure public utilities in the EECT, meaning that 

they have not a protected position in matter of competition and, 

therefore, can not invoke Art. 90.2 of the Treaty which reads: 

«Any enterprise charged with the management of 
services of general economic interest or having 
the character of a fiscal monopoly shall be 
~ubject to the rules contained in this Treaty, 
in particular to those governing competition to 
the extent that the application of such rules does 
not obstruct the de jure or de facto fulfilment of 
the specifie tasks entrusted to such enterprises. 
The development of trade may not be affected to 
such a degree as would be contrary to the interests 
of the Community.» 

Since air transport i5 here regarded as an activity with 
1 ~ 

the usual rules of competition applicable, the" pric~ fixin"g 

through IATA can be considered a~ bfng against the r~le of 

competition in EECT Art. 85.3. That article reads as follows: 

cNevertheless, the provisions, f paragraph 1 
(competition rules) may be declared inapplicable 
in the case of: 

any agreements or clauses of agreements bet­
ween enterprises; 

? ~ ~L) 1;: .. 
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any decision or classes of decisions by 
associations of entérprisesi and 

any concerned practices or classes of 
concerned practices which contribute to 
the improvement of the production or 
distribution of goeds or to the promotion 
of technical or ecenomic progress whi1e 
reserving to users an equitable share in 
the profit resu1ting therefrom and which: 

a) neither Lmpose on the enterprises 
concerned any restrictions not 
indispensable te the attainment of 
the above objectives; and 

b) nor enable such enterprises to elimin­
ate competition in respect of a sub­
stantial proportion of the goods 
concerned.:. 
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But, Weber continues, the price fixing is linked to the fask 

giv~n, by law, to the air1ines to perform services. It is a 

condition under which the route concessions for the scheduled 

a1rlines are granted, especia11y with reference to the Inter-

national Tariff Agreement 1967. 

Aviation can not be understood as being a task in the 

sense of Art. 90.2 of the EECT. But, one can argue that to 

fulfill their task of rendering air transport services, the 

a1rlines must be able to fix prices through IATA, otherwise the 

fulfilment of the task would be obstructed. Furtherrnore, full 

application of EECT rules would lead to non-IATA priee-fixing, 

no governmental subsidies and free competition. But the system 

would also be limited to the Community which would not be 

favoured by third states. 
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Salzman argues, on the other hand, that the 

system19 of IATA is not consistent with Art. 85.3 
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the essential element of competiti~ - price - is missfng. 

However, Art. 90.2 could be an escape "clause, if the airlines 

were regarded as having a special task ta fulfill according to 

said artic le . 

The non-application of the EECT to European air transport 

20 is argued by Pallott. He means that the general_rules of the 

Treaty do apply ta air transport, but they are only significant 

in relation ta establishment and of marginal significance in 

relation to rules of competition, the negotiation of agreements 

and representation in international organizations. 

Whatever the application of the Treaty is on air transport, 

the EEC apparently feels that there is a need for liberalization 

and deregulation and, thus, has started to take measures. The 

progress is slow, due to resistance from member states. 

10.2 ECAC and ICAO Activities 

ECAC has also studied the problems of European air trans­

port and in 1982 it published a report on competition on intra­

European air services. 21 The report, known as the COMPAS report, 

does not necessarily represent ECAC policy, but is is extremely 

useful. 
~ 

It was used as a basis for recommendation at the Ilth 

triennial session of ECAC in June 1982, which requested the 

European states to examine the possibilities for progressively 

i , 
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~ 
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introducing sorne additional degree of flexibility and com-

petition and to consider the use of the more flexible 

concepts described in the report. 

The report suggested sorne possible changes of the regula­

'" tory framework. It must be more flexibility in tariff and 

capacity regulation and in ~oute entrance, in order to raise 

the level of competition on intra-European routes. «Safety nets. 

must beprovided for since there is different competitive 

capacity of the European airlines, and that the degree of libera-

lization lthat would be acceptable to governrnents, is not the 
\ 

sarne on aIl routes. 
1 

The \«zones of freedom. that would be created for tariffs , 
\ 

would look" very much like th~ zones established in the Memorandum 
\ 

of understinding 1982. A zone would be established round a 

reference ptice and aIl priees proposed by an airline would 

automatical~ be approved_bY the governments concerned. About 

the zones of capacity and routes, see Chapter 8.2. 

These ones of freedom ~ould be supervised by the govern-

ments under e of the-following systems: 

\ 
1 

no overnment intervention; 

dual disapproval; 

home state approval; and 

coun ry-of-prigin approval. 
\ 

A step in the opposite direction, towards more regulation 

and government intervention, was taken at an ICAO conference in 

• 

1977. It was the developing countries that wanted this conference 
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to try to achieve what they cou1d not achieve in IATA or 

through bi1ateral agreements. Resolutions were adopted 
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stat1ng that capac1ty shou1d be regulated through p~edetermina­

tion by governments and/or a1rlines. The conference also agreed 

on more government control over both scheduled and non-scheduled 

air services. 

However, it 1s doubtful whether th1s conference has 

contributed a solution to the problerns of the present int~r-
~, 

.. , .... 1, 

, r 

l', 

national air transport system. First, ICAO must be regarded as 

wrong 'forum in this matter. Second, resolutions by ICAO are 

not,bind1ng on the member states. Third, many important a~La~. --
tion states did not agree ta the resolut1ons. 22 
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CHAPTER Il: AIR TRAFFIC OVER THE NORTH 

ATLANTIC 
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The busiest air transport market in the world is the 

North Atlantic. Hence, many airlines want to establish air 

services there. The result is a market with extremely fierce 

competition. Every air1ine wants to continue their services 

over the North Atlantic, even if it mea~s that the y will lose 

money, which, as a matter of fact nearly aIl of the airlines 

are doing. The competition is especially fierce in the low­

fare market. 1 

To meet the competition from charter and low-fare carriers 

like Peoples Express, the established airlines introduced APEX, 

Advanced purcha~e Excursion Fare, and other discount fares. 2 

There are now hundreds of different discount fares over the 

North Atlantic with different kinds of restrictions. 

It was Lakers «Skytrain» that introduced the low fares in 

1977. This event caused confusion on the market, contrary to 

fATAls policy of order and stability.3 

'To sorne extent the airlines compensate the low yields from 

the discount fares by increasing business and first c1ass fares. 

The reason for these measures .is to fight the charter comPeti-

4 tion a~d stimulate travel during a period of the recession. 

IATA, thereby, changed its view that air 'transport over the 

North Atlantic should be coordinated and regulated. IATA nas 

now accepted the rules of competition over the North Atlantic. 5 
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The effect of ,the liberal agreements between~the U.S. 

and Belgium, the Nether lands, and FRG 1s shown in Annex 1. 
) 

Fares between thes~ states are somewhat lower, especially the 

discount fare~. 

An overview of' the maz:ket on the North ~tlantic shows 

that the~en rate» situation, started b~ Laker, wit~ differ­

ential pric~ng, has turned out to be possible and that demand ' 

for air transport was very priee elastic. Cantrary te fears 

,of established carriers, low fares resulted ~ more traffi~all 4 

around. IATA tu:r:ned outto be irrelevant on the North A,tlantic. 

Airline management has though managed to adjust to the new 

situation and been able to handle aIl the different~fares. 

The situation also shows that European carriers are able 

to c9pe with unpooled, uncontrollea, unregulated and unpredic­

table air transport, 50 long as they offer the services that 

the public wants. 6 

The Memorandum of Understanding 1982 (see Chapter 5) is 

another factor that has affected the situation over the North 

Atlantic. The U.S. wanted free competition over the North 
, l' 

Atlantic but the European states did no~agree. They wanted 

something in between cartel-type fares and free cempetition so 

they established the Memorandum of Understanding as a compromise •. 

The Memorandum aiso heips relations between the U.S. and 

states critizising the U.S. for unilaterally forcing deregula­

tian on unwilling states. 7 
> 

Moreover, the Show Cause order, prev7nting ~erican ca~rier~ 

from taking part in North Atlantic ratema~ing conf~e'nces, was 
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not implemented due to the Memorandum. The Memorandum has . ,. ~ ~ 

given the governments more to-say about fare setting sinee 
• 

~ey decide t~e limits of the fare zones. The role of IATA 

in fare setting on the North Atlantic has thus declined. 8 

The governmeqts will be involved even more in the fare 

setting, because the airlines are, due to competition, forced 

to set"the fares below the zone limit, which means they have to 

go through the usual procedpres to achieve governmental appro­

val of their -fare proposals. The Memorandum has set a trend 
1 

in international fare setting policy with more flexibility, but 

still governmental control. It is exemplified with the proposaIs 

from ECACo and EEC, about intra-European fare policy, which are 

,~i~ar to the Memorandum. It must be pointed out though that 

j:p:e 'Memorandum did not have any affect on Belgium, the Netherlands ' .. , 

and FRG and thei:r: traffic over the North Atlantic, since they 

~:fjad already concludêd their liberal bilateral agreements with 
.... ~,>-

ttle U.S. 
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CHAPTER 12: CHARTER 

The rel~ tionship' "" between scheduled services and charter 

services is onè of the most urgen~ problems in the field of· 

regulatory policy. The~e is a sharp conflict between indivi-

dual and collective demand on the air transport system. Hence, 

a need for reg~lation. 

Scheduled services are ess~ntially a collective demand and 

charter services an individual demande Without ~ome kind of 

regulation the growth of charter operations ,in many markets, 

would lead to a decline in scheduled services. l 

This statement has proven to be true on the intra-European 
" 

market where charter services take care of 50% of aIl passenger 

Charter' services also increased over the North Atlantic 

duri~ the.seventies, due to the liberalization of cnarteF rules, 

which has blurred the distinction between charter and scheduled 
( 

services. A lot 6f different charter concepts were introduced 

on the North Atlantic, beginning in the middle of the sixties. 

l have described the most important of them in Chapter 1. 

Thus, over the years, new types of services developed which 

are nei ther scheduled- n:xr charter" services. These low co st and 

low fare services are performed more or less regularly in 

accordance with a timetable, they are open to the public and 

are not subject to «~ommon carrier obligations». 

There is one important distinction though. Charter ser-

vices can not be offered directly by the airlines but have to 

-, 
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•. pe sold through travel agencies. 3 There is not much regula­

tion of charter. Charter is exclusively governed by unilat­

eral actions from the governments. Only two multilateral con-

ventions on charter have been concluded, the multilateral Agree-

ment on Commercial Rights of Non-Scheduled Air Services among 

the Association of South-East Asian Nations 1971 and the Multi--

\ lateral Agreement on Commercial Rights of Non-Scheduled Air 
\ 

1 

Services in Europe in 1956; which l have referred,to in Chapter 

5. None of these two agreements have contributed much to the 

development of international charter traffic. 

In the beginning of the seventies, the U.S. started to 

conclude bilateral agreements that included regulation of charter 

services. It was on the basis of the 1970 Nixon statement. 4 
1 _ 

Bermuda II w~s the first bilateral with this arrangement that 

"-took the forro of a teroporary memorandum of understanding on 

non-scheduled air services or a'bilateral non-scheduled air 

. t 5 
serv~ces agreemen . The bilateral agreements between the U.S. 

an~ Belgium, FRG and the Netherlands aIl contain provisions 

about- charter. These actions are aIl in line wi th the suggestions 

(J given by'different authors during the seventies implying that 
o 

the concepts of charter and scheduled services should be regula-

ted together. 

6 Bernard Wood argues that the same rules should be appli-

cable to both kind of services with the implication that limi-

tations should be imposed to protect charter fro~ the market 

powers of scheduled services and to protect scheduled services 

. \. 

1 
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from the priee advantage of charters. Airlines operating 

scheduled services should also be able to make room for 

charter passengers on the same flight ta fili up the aircraft. 

E. Driscoll 7 has four recommendations about the relationship 

between scheduled and charter services: 

1) country-of-origi~ approach for charter; 

2) bringing scheduled capacity in line with 
demand; 

3) the restructuring of IATA rather than its 
elimination; and ~~ 

4) that both scheduled and charter airlines 
listen to what the travellers are saying. 

, 
It is obvious that the trend is heading towards a closer 

il 

relationship between scheduled and charter services. In, the 

future these two concepts may be regulated and defined in the 
tl 

sarne manner. We must though remember that there are different 

charter services. There still exists pure charter flights where, 

for instance, a group of persans or a company hire an airera ft 

for one specifie trip. Specîal rules will, of ourse, be 

applicable to that kind of service. 

The European charter market is from 

charter over the North Atlantic. Originally, charters 

were themselves the product of a very high far European 

scheduled system. As mentioned, the.result is that charter in 
,~ 

Europe now accounts for 50% of aIl intra-European traffic. This 

caused severe problems for the scheduled traffic and in fact, 

it is the wide availability of charter services in Europe that 



. , 

\ 

"t . 
( 

162 

has contributed to the current situation of ,high fares on, 

a scheduled se+vices. One solution could he a common (de) 

regulation of charter and scheduled services. 
, 

When an international system is left to unilateral actions, 

there is no coherence and control over the activities which in 

t~e worst cases can lead to organized protectionism. 

A step in the right direction is already taken by the 

U.K., the U.S., Belgium, the Netherlands, and FRG when they 

included charter services in their bilateral agreements. 
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CHAPTER 13: REGIONAL AVIATION IN EUROPE 

The development of regional air transport in Europe has 

taken place mainly in the last ten years. Growth was slQW in 

the beginning due to financial problems. Other major obstacles 

in the development was the privileged position given to the 

nati,onal ,carriers by the governments. 
~~ . '-. 

,'/l, ..... 

\ There have never been clear and precise regulations govern-
'-. 

'-..., 
ing regionaI'<\:ransport in Europe. There is no exact definition 

of what type of -a~rcraft the regional carrier can use and there 

is no regulation about the services that can be provided. 
, 
" 

Administrative procedura~ are also more complicated and time 
'\\, 

consuming. There is, thus, a' .yery unstable working base for the 

30
1 

commuters in Europe, takib~~are of about 5% of the air 

traffic. 2 

Before further discussion, we should give an approxima-

tive definition of a regional airline, or commuter. It can 

best be defined as a licensed scheduled operator, which serves 

the air transport needs of a particular area of a given country. 

Its route network can extend beyond national borders. 

Despite the difficulties in the beginning, European 

commuters have now stabi1ized their operations. Rationaliza-

tion, accounting discipline, a helping hand from national 

carriers are factors that have helped to put the commuters on a 

more stable footing. Especially the help from national carrierS 

has been a major influence in the development of the commuters. 

\ 
\ . 
" -\ 

\ 
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The national carriers have subcontracted services to 

thrm or provided indirect financial assistance. That is a 

recognition of the fact that commuters can perform certain 

services at much lower costs. 3 

13.1 European Regional Aviation Organization 

With the goal to develop European regional,aviation, the 

Europe~n Regional Aviation Organization - ERA - was formed 

in 1981. The founder of ERA, Moritz Suter believes that the 

determining factor for the development is that the corresponding 

• 

cost structure is maintained. It is not so important what type ~ 

of services they offer. 

The airlines have been hesitating to join ERA though. 

ERA is mainly supposed to deal with long-term goals such as 
, 

improving bilateral and multilateral co-operation, standardi-
L 

zation of equipment and the drawing of an overall plan designed 
~ 

to encourage the harmonious gevelopment of regional air trans-

port in Europe in order to create the basis of stability with­

out which this sector c&n not continue to exist or prosper. 

The Europ~an commuters are, however, first interested in , 

short-term factors such as the competition from fast trains and 

the oatid~al carriers. The fact that ERA is aiso accepting air-
'- ' 

\ 

craft and ~ngine manufacturers -.officially to encourage c~-

oper~~~~n between manufacturers and operators - is not seen in 

a very good Iight by aIl the regional airlines. 4 

" ,. 
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13.2 Opportunities For, and Restrictions On, European 
Regional Aviation 

',7) 

Regional airlines have to compete not only with the_ 

large, established carr~ers, but also to a high degree with 
~ . 

a weIl built road transport and'railway system. 

The commuters' advantage ovér ground transport is speed. 

However, since commuters operate only on short-haul routes, 

the advantage is not sa great. Hence, the time the passengers 

spend on the ground must be as short as possible. Moreover, 

airports used by commuters must be sited close to the city, 

which is possible in matter of noice aspects, since most air-

craft use propeller engines which, are not 50 noisy as jet 

engines. It is when the flight is over mountains or water when 

the time gained is considerable. 5 

Commuters have become a compliment to the large carriers, 

since it is tao expensive for large carriers ta operate on 

short-haul routes du~ ta the type of aircraft 

commuters use muchJsmaller and fuel efficient 

they.use. 

aircraft. 

The 

Feeder services are the most attractive types of service~ 

for ébmmuters. The airline is then operating be~ween smaller ~_ 
'--

cities - not served by the big airlines - and the large hubs 

where the traffic is taken care of by the big airlines. To 

only operate between smaller cities is not profitable enough 

since there is not enough traffic. 

The problem is that most European ,rou~es only connect 
i / 

capitals and larger ci,ties and they are OI;l.y served by the 
1 

, 1 
"--. >// 
,~---~. " 

1 

l 



.... -------~--------~--

(~ 

( -

167 

national carriers. The European governments are very reluc­

tant to permit commuters operating from big hÙbs. 6 The com-

muters are, thus, 1eft to serve smaller cities where they are 

not competing with the national carriers. Rence, there are, 

disputes about what type of airports and cities commuters can 

serv~ . Three different categories of airports have been de-.. \ ,. , 

i::.:r 
fined, as follows: , 

Category 1 - is principal airportsi 

Category 2 - iB major provincial airports; 

Category 3 - is other airports. 7 ~ _":.'7,-~J 
",. \ \, 

-,'~.,.~,j 
r \ (,<1 

Governments are not willing to let commuters serve routes 

between category 1-1, 1-2 and 1-3 since those services would 

compete with flag carriers. To the detriment of the commuters, 

the governments work to protect the revenues of tlye flag-' 
/ 

c,arriers and to do this they keep ticket prices/'up and restrict 

capacity and cross-border operations f~~ commuters. 

" 
Another chief obstacle is the international law that gives 

/' 

/ 
the states the control over:rts a~rspace and commuters can not 

thrive in it unless the states support legislation favourable 

to their existence. 8 

As we can see there is resistance against commuters 

because sorne be1ieve that there is no room for them. Moreover, 

the present financial situation of the flag-carriers is so 

bad that more competition would harm them to the disadvantage 

of the public. The commuters will also have severe financial 

difficulties due to the unprofitable routes ~hey serve. The 

" 

1 
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a1rlines will, therefore, abandon the services to the detri­

ment of the travelling public. lO But this is not true. If 
" il . ~ 

the public wants the regional services, it will continue to 

use them and thus keep the commuters profitable. 

As mentioned in the previous chapters, there seems to be a 

tendency towards liberalization of the European air transport 

system. This trend ha~ also affected regional aviation and 

there is proposaIs from scholars 1 .governments, EEC and ECAC 

how to facilitate regional aviation in Europe. The role of 

future regional air transport will be dependent on the attitude 
, , Il 

of a large number of parties - or of conflicting parties, 

as follows: \' 

riational civil aviation authorities which 
may be, tooa greater èr lesser extent,. 
liberal or restrictive towards commuters; 

agencies other than civil aviation depart­
ments such as Department of Transport, 
regional developrnent, trade development and 
finance agencies; 

international organizations which to a 
greater or lesser extent support liberaliza­
tian of inter-regional air transport; 

the national carriers which see their opera­
tions threatenedi 

competing transport media; ra ad and railway; 

regional authorities capable of financing 
the creation and/or operation of air networks 
invol ving their region i and 'J 

aircraft manufacturers whose projects will be 
influenced by the attitudes taken by the 
different parties. '" " 

,., 
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'. 

Despite resistance,'especially from the national 

carriers, there is a degree of optimism'; among some of the 

commuters. It stems from the potential of regulatory reforma 

among European states as weIl as from increasing patterns of 

co-operativeûefforts between commuters and larger airlines 

such as the co-operation between Crossair-Swissair and Swedair-

SAS. 

There is a movement to bring about"~egulatory reforms in 

Europe ,~nd advances made in this area are expe~ed to have a 

positive impact on regional airlines. Studies are made by 

ECAC and EEC in this field. Such reforms would create oppor-

tunities for commuters to develop their international flights 

and provide them with better access to' important markets. 
o 

The best way for commuter airl~nes to develop in Europe 

is to allow them to fly time conscious and relatively price 
. -

insensitive business passengers from an airport near their 

home, over geograph!cal obstacles of waters and mountains or 

distances where train can not cempete, to the city where they 

want.to do business that day.12 It will though' take quite a 
1 w 

while before the European states agree to such a liberal syste~ 

for commuters. However, there is a tendency that srnaller steps 

wi Il be taken te 

was taken by the 

November 1980 te 

, 

liberal~~ regiena1 avi~tion. An in~~iative 

cOmmiSSi?n of the European Communities i~ 

regu1atE( the operation of certain regiona1 air 

'services. The airn would be t'? set up an;--~nte..7-regiOnal network 

based on secondary markets with inadequate se~vices.. The 

1 

1 

-
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objectives of the p~9Posàl would open up markets, create 
, 

°flexibility in regulations and lower fares. The Tesult 

shouid be growtb in local ànd regionai air transport to .. 
the benefit of existing or new carriers, major a1rports, 

> •• r--_ ' 

which will be less congested, and to the users through 

extended public services.' 
; 

. .' 4 ; 1 
The services regulated in this m~ner would operate on 

categories ~-3, 2-2, 2-3 and 03-3. 'l'he minimum stage le~~th :> 

, 
would be:200km except where considerable time could be gained~ 

p 

du~ ta geographical situation. The aircraft would have a maxi-

mum capacity of 130 seats or a maximum take-off weight of Jder. 

5' tons and serv~ces would be scqeduled. 

The proposaI met, of course, resistance from nationa 
.-

carriers, but also f'rom governments, afraid of embarking on a 
"--., . 13 

multilaterai system with inadequate'or ambiguous provisions. 

If the proposaI is adopted, the services mentioned wouid be 

regulated multilaterally and faii outside the scope of bilateral , 
agreements. 

Another proposaI wOrth mentioning is one that advocates 
. 

the introduction of «shuttle service», like NLM's city hoppe~ 

with on board ticketingI4 and aiso the proposaI that would 
15 facilitate services with documents and smaii parcels. 

,Ç) 

The proposaI from the Commission of the European Community 

has to be approved by the Council of Transport Ministers. How­
J 

1 

ever, in the final directive there are amendments to the 

Commissions proposaI 
, f 

t~ commiS~i:;t ." 
, {-J, 
i: • .. 

that Iimit the Iiberal approach taken by 
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The original proposaI allawed serviaes betwee~ air-
~ ~ 

ports of categary 1-3 to exist outside the scope of bilatera,l 

agreements. The final directive o~y provides for servioes 

among category 2 and 3. Contrary to the original proposaI, 

the di~ective does not provide for alI-cargo or mail services. 

The types of aircraft to be used are smaller than originally 

proposed. The maximum seat capacity will only be 70 seats and 

the maximum take-off weight will only be 30 tons. According 

to .the directive, airlines still have to apply for permission 
1 -.-.. ~ 

'\: .., 

Q 

te exercise fifth freedom rights. The directive also restricts 

the extra-bilateral licensing of Community regional air serv~ces. 

The directive also doubles the minimum distance. for extra-

bilateral services to 400km. 

ERA sees these limitation~ as unnecessary and restrictiye. 

Nevertheless, it must be seen as an important step forward 

pblitically ~ it ls the first time air legislation produced by 

the Community. The largest impact of the directive is that 
. 

fares are now allowed to be cost-related for commuters. They 

do not have to charge the same high priees as the national 

carriers do. The fares will be «air carrier determined» instead , 

of government determined. 16 

To summarize the situation of European regional aviation, 

it is still restricted by,the governrnents due ,ta their protec-

tian of the national carriers. This protection is the largest 

obstacle for the development of European regianal aviation. 

o 
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'" 'The directives adopted by the Commission of the European 
. '\ 

Communities are not liked by the ERA because it feels the 

directive is too restrictive. It will not,improve European 

regional aviation to any greater extent. However, it is 
[? 

a step in the right direction and It will most likely be 

further liberalization in the future. 
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In previous cha2ters, l have gi~en a view over the 

present stage of European air transport and its different 

aspects. There seems to be a tende ne y towards regulatory 

changes in Europe. Most authors agree that s~me deregu1a­

tion and 1ibera1ization of the present bi-1atera1 - and in~ 

case of charter, unila~eral - system Ln Europe has to be 

made. The dispute concerns main1y how and to what extent 

the l~eralization shauld be exercised. 

As we know, the present system has worked without major 

changes since the introduction of Bermuda 1. The system 
i 

obvious1y has advantages since it has been workingvfor such a 

~long time. The traffic has grown 'steadily, fares are re1a-

tive1y lower now than before. Every European state has managed 
il 

to deve10p an international air1ine having to subsidize them 

other thjn during the first years of operation. So the ques­

tio~ is there a better system for both the air1ines and 

the travelling public. ~ 

There has been two attempts, 1944 and 1947, oto establish 

an international convention on commercial air transport. Bi th 

failed. According ta Hammarskjold a much more flexible system 
'.-

was produced instead-a system of bilateral agreements between 

governrnents with intéjr-linking remote" control through their 

respective flag carriers~ Hammarskjold continues, that govern­

ments had a need to obtain the optimum advantages from every 

route concession which would only be possible through bilateral 

ATA. 

"; 
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So far there ia no multilateral agreement established 
, 

that mitigate the disadvantages with bilateral agreemen~s, . ~ 

without requiring individu~l sfates to sacrifice tbe advan-

tages. Only recently is there a plurilateral proposaI in 

these matters which l will deal( with later. 

IATA has played a crucial role in achieving many of the 

objectives contained in a multilateral system. IATA has 

acted as a multilateral link between the bilateral agreements." 

It is clear, according to Hammarskjold, that had there not been 

this loose form of multilateralism, the systemotoday would 
, 

have been very,different from the one hoped for. 

The systlm is, of course, not perfecto Wessberge 2 argues 

that the system is ill-adapted to air transport's universal 

role since itodoes not perfectly meet the objective of optimum 

reciprocity sought by pairs of partners and it is detrimental 

in various ways to the users. However, Wessberge concludes 
" l' 

that there is no better existing system. 
/ 

Another point is that the internatio??l air transport 

l~rket is not only located between the two parties concluding 

a bilateral agreement. In the international context a market 

is not a service point in the narrow, technical sense of the 

word. It is a complex whole, subject to various factors: 

traffic flows, government agreements, the state, and impact of 

competitlqn. The result is that balanced participation in 

air-services ~etween bilateral partners is an uncertain business, 
~ . 

·w:l.th no POS.S:l.1il:l.tY te re<julate capac~ty and use pools in a 
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perfect way. Another argument in favour of the bilateral 

system is the introduction of the liberal bilateral agree-

ments concluded by the U.S. Theyexempl~fy the flexibility' 

of the bilateral system by the fact that they are different 

from earlier bilateral agreements and~that they provide various 

possibilities in setting of fares and providing of capacity. 

Bermuda l has served as a model for a large number of agre~-

ments in the world. Hence, it provides a coherence among aIl 

the bilateral agreements. If there should be a deregulation 
i 
1 

of international air transport system, aIl bilateral agreements 

have to be changed in the same manner and at the same time, or 

a multilateral air transport convention must be established. 

The U.S. has tried to promote their competition philosophy 

through unilate~al actions without mult~lateral consultations. 3 

The passenger rich U.S. is using this bargaining tactic towards 

smaller states sinee the U.S. can prevent substitution of 

al ternative routes. Airlines of smaller states are dependent,· 

on the big American market. KLM, for instance, would suffer 

enormously if traffic between the Netherlands and the U.S. was 

cancelled. For the American carriers it would not matter 50 

much, because they can carry traffic from the U.S. to London, 

Frankfurt or Brussels, from where the travellers wauld go on 

to the Netherlands. The U.S. has been exploiting this weakness 

of its negotiating partners by seeking liberal agreements with 

selected, strategically situated states, to put maximum pressure 

on neighbouring states to canclude similar agreements. The 
- Î , 
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Benelux states in Europe and Singapore in Asia have served 

4 as such wedges to promote U.S. aviation po1icy. 

Whether this U.S. policy will be successfu1 is difficult 

to say. If the European states be1ieve the libera1 trend is 

going to far, they probably will organize and apply a common 

more restrictive policy towards the U.S. 

l think that we can~~onclude that an eventual deregula~ 

tion in Europe can not be achieved through a multilateral con-

vention but has to be ac~eved within the framework of bilatera­

lism. 

Even in Europe, there are different environments and 

markets. Different social, political and economic factors deter­

mine the air transport policy'of astate, which imp1ies differ-

ent opportunities for the airlines to operate, e.g. the pub1~c 

service role can be more emphasized in certain states with the 

obligatorium for the flag-carrier to serve low density routes. 5 

What we are talking about here is the core of the bi1ater-

~ al agreements; tariffs, routes and capacity. Technical and 

administrative procedures qa e naturally easy to a&ree upon 

in a multilateral conventio . We,have come to a point where 

we can propose a solution to how an eventual Ijberalization and 
1 

deregulation of 'the European air transport sistem would look 
/ 

like. It must be an organiz ,d multilateral deregulation in 
1 

the framework of the present ilateral system. 

The approach has been a vocated bY the International 

Chambérs of Commerce, ICC. 6 In its statement, ICC considered 
1 

" . 
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lateral agreement within which bilateral agreements could 

be negotiated. The main principles would be compliance with 

market mechanisms, a minimum of government intervention and 

no excessive financial costs to be imposed on airlines for 

national political reasons. The approach would be gradualism 

without procrastination meaning that a solution is urgent but 

that it is necessary to procee& slowly and in stages. 

A very extensive proposaI similar to ICC's ismade by 

representative from the Dutch authorities 

is called the «Plurilateral Air Transport 

Their definition of plurilateralism 

and from KLM. fIt 

Agreement. PA~A.7 

is: ~-operat~~ 

between more than two states irrespective of their geographic 
f,J. 

location, but not encompassing a majority of world states. 

The term plurilateral was preferred to multilateralism to 

indicate that the aim was ta include sorne variants of bilatera-

lism within a multilateral regulatory framework. In other 

words, to combine the two systems in response to the differ-

ences in situations and to permit the progressive and orderly 

8 development of this plurilateralism. Plurilateralism is 

supposed to link states together with thè same private appro~ch 
towards their airline's interest and operations. 

Memberlstates of the PATA shall, when concluding a bilater-

al agreement with another member state, include the provisions 

given in the PATA. They can naturally provide for even more 

liberal arrangements th an the PATA is providing for. The PATA 

is essentially a combination of different bilateral agreements. 9 \ 
1 
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When fifth freedom trafficorights are granted in a 
/ 

bilateral ,agreement, it is not sure that the airline that , 
( 

has received this right, can exercise it due to restri'ctions 

from third country. The PATA solves this problem by giving 

complete freedom for third, fourth, and fifth freedom traffic' 

rights, but only between members of the PATA. 

The PATA can be a step towards graduaI Iiberalization 

'of international air transportation through a step-by·step 
1 
i approach. Special arrangements can be agreed upon between 

1 parties bilaterally so long as they are not more ~estrictive 
1 

than the provisions in the PATA. 

The essential objectives of the PATA is to promote 

responsible, efficient and economic airline operations under 

non-discriminatory conditions with an optimum benefit for the 

'" users of air transportation. Thus, 'a sort of cabotage rights 

for aIl designated airlines between the territories of the member 

states. This freedom is expressed in Art. Il of the draft 

proposaI - «Fair competition». Pricing is supposed to be 1e,ft 

entirely to the airlines. However, if:a" party is dissatisfied 

with a fare, it can require consultation with the other party, 

Art. 12.I.b.ii. c~:. 

\. 

Essential elements in the PATA are fifth freedom traffic, 

tariff freedom, route freedorn and capacity freedom, charter 

freedom and fair competition. The built in mechanism to arrive 

at these freedoms gradually, by concluding bilateral agr'eements 

within the framework of the PATA, rnakes thd PATA a flexible 
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ins~rument for progressive liberalization of internationa~ 

air transportation. This flexible and pragmatic approach 

is highlighted by the provisions in the PATA which authorizes 

member states ta deviate between them from the PATA, if"they 

agree that their specifie bilateral relations sa require, as 

long as the interests of other parties to the PATA are not 
~~ , 

affected thereoy. ~ith the PATA, the shortcom~s of bilateral 

~greements are overcome at the sarne time as t4e ~ates sover-

eignty and control over their territories are maintained. 
~ 

The Netherlands has proposed the draft PATA to the U .'S. 

sinee the u.s. is the most important aviation state and for 

the reason that the_draft is s~ila~ ,to the U.S.-the Netherlapds, 

ATA. IO ~ 

It has not yet been re~ched an agreement. 

'\ 
The plurilateral p+oposal was criticized by the former 

U.S. State Department Expert, James Atwood at the Amman Con-

ference on «Regionalism in International Air Transport. on , 

19-21 April 1983. 

Instead of creating a snowball effect, the formula 

would rather resemble a spider's web. For example, state A, 

after concluding a PATA with B, might try to obtain substantial 

advantages from third states by holding out the possibility of i 

extending the PATA to them. They have to accept the whole 

agreement if they want to implement it. Henee, only A, pro-

moting the PATA has a veto right. The PATA would, thus, be 

used by A as a bait without its partner B being able to inter-

• 

vene - which would be a warped forro of bilateralism. Additionally, 
~ 

, 
, 

! ' 
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if A is a minor market and B is a major market, B loses out 

in the exchange system set up by the bilateral model. More-

over, third states would probab1y prefer·to keep the advanta~es 

acquired with B in their respective bilateral agreement: there 
ri 

would, thus, be a return~to bi1atera1ism, with p1urilateralism 

and multilateralism being checked. 

,The criticizm i5 mainly focused on details which can be 

changed. Thus, if the European governments really want a liber-

a1ization and deregulation of the European ~ir transport system, 

a system containlng the PATA 15 worth dlscussing. 

,; , 
. . 

- ( 
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1977 - Nr. 13, 24, 

, 
40, 41, 42 

1978 - Nr. 21, 42 
1979 - Nr. 3, 6, 24, 31, 32, 35, 39, 42 
1980 - Nr. 4, 30, ,20, 33, 43 
198.1 - Nr. 10, 13, 18, 20, 25, 27, 32, 36 

38, '41, 42 
1982 - Nr. 7/8, 2, 3 

Aeroplane and Commercial Aviation News, May 24 1982 

NAL Nether1ands '73, NTIS N73-31915 

She11 Aviation News, Nr. 440 1977 

Transportation Research Aug. 1977 

Flyer May 1977 

Air Cargo Magazine May 1980 

Middle East Trave1 Nov. '1980 

Airport Forum April 1981, Feb. 1982 . 

Transport May/June 1981 

193 

. 1 

min?'.,' P 

1. 

- , . 



-

• 

Trave1 Week1y Ju1y 26, 1982 

Commuter Air, Sept. 1982 
. 

The Economist Dec. 10, 1982, Aug. 18, 1979 

Trave1 Week1y, Ju1y 26', 1982. 
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DOCUMENTS 
, 

lCAO Doc. 8056 l 1960 

ICAO Circ. 63-AT/6 116 1962,Handbook on administrative 
clauses in bi1atera1 air tran~port agreements , 

ICAO Circ. ,6.6-AT/7 1963 
'-"", 

ICAO Circ, 70:-AT/'g 1965 
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ICAO Ciro 84-AT/14 1967, Summary of materia1 co11ected on 
Co-operative agreements and arrangement~' , 

ICAO Doc. 8681 1967, Agreement of the Procedure for the 
Establishment of Tariffs (ECAC) 

ICAO S'ATC-WP/7 10/1/77. Machinery for Establishment of
o

, , 

International Air Transport Fares and Rates 

-,ICAO Doc. 9228-C/1036 1978, ICAO Standard Tariff Clause 

ICAO AT-Conf./2-WP6 11/2/79 

lCAO Circ. 161, Survey Over In€~rnationa1 Air Transport 
" Fares and Rates 1981 Order 916028 

lCAO Circ. 164, Regional DiffeJ;ences in Fares, Rates and 
Costs for International Air Transport 1981 Order 922413 

ICAO Doc. A24-WP/59 EC;12 21/9/83 

ICAO Doc. A24-WP/62 EC;13 23/9/83 

ICAO Doc. 7107-12, C1823-12 and 55 

ECAC Press Release Nr. 54E 5/5/82 

DOC ECAC/Int. 5/8 Annex Doc. ECAC/9 Report p. 87, . ! 
Memorandum of Understanding on North Atlantic Charter! 
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ECAC Doc. 25 1982 

U.S. DOS Bulletin Vol. LXVIII No. 1749 1/1 1973, p. 20 
et seq., «Thé Ottawa Dec1aration~ on Non-Affinity Charter 

/ 

Between Eur9pe and U.S.A. 
i 

U. S. DOT 14+82 May 3:" / 1982 

ICC, Session of Feb. 17, 1981, DOC Nr. 310 INT 119 

BILATERAL AIR TRANSPORT AGREEMENTS , 

Agreement between USA and Belgium TIAS 9903, 1980 
\ 

Agre,ement between 'USA and New Zealand TIAS 9956, 1981. 

Agreement between USA and Israel TIAS 9002, 1978 

" "-Agreement between USA and FRG TIAS 9591, 1978 "-

Agreement between USA and U.K., U.S. DOT Washington, D.C. 
205 90 July 23, 1977 (Bermuda II) 

Agreement between The Nether1ands and USA, Tractatenb1ad 
van het'Koninkrijk der Nederlanden Jaargang 1978 
\r. 55 ' 

Agreement b~tween UK and Ita1y for air services between 
and beY9nd the~r respective territories, 1976 

Agreement between UK and SWeden relating to air services 
1979. 
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ANNEX 1 

IXJo1E9I'IC tE - IN1'RA~EtJR:lPEAN - AND WRl'H ATlANTIC FARES " 
AS OF JANCARY 1984 

Fares Over the North Atlantic 

Eccn:my Fare· IDwest Fare 

New York-Iarl:n 
New York-Franlëfurt 
New York-Brussels 
New York-Amsterdam 
New York-St:cckOOlm 
New York-Paris 
New York-:Ebœ 

550 
697 

ho 542 
566' , 
680 , 

PA-619, '!WA-705, AF-747 

Daœstic œ Fares 

Flight Time 
\ 
\ 

2,5h 

711 

Fa:or:my Fare 

300 

150 
395 
170 
330 
565 
593 
659 

210 

Q 

!:btra-~ Fares 

Flight TiIœ Fa:or:my Fare I.owest Fare 

Ia'd::n-Stcx::kholm . 
Paris-Felsinki 
1!msterdam-Raœ 
Brussels-Madrid 
~gen-Zurich 
Athens-Madrid 
I.andcn-Vienna 

, Stockholm-Paris 
Ia1èk:n-copenhagen 

1 

2 StockhoJ..m.:-Zurich 393 

2,5h 
2 h 
21, h 
2' h 
2 h 
2,5h 
3 h 
2,5h 
2,5h 

46.01 

421 
318 
284 

"2192 

474 
324 
432 
350 

1· 

281 
337 
337 
256 
251 
,,251 
304, 
272' 
215 

~ 
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11- Tc:xt and comments* - ,-

fl. 
I?RAIT PLURILATERAL AIR TRANSPORT AGREEMENi, 

ARTICLE 1 

Definitions l 

" \ 
POt th~ purposes of chis A~enc, unless orherwise sc:ued, the cerm: "1 

a) 'Aeronaütial auchorides' m~.lns, in the cise: of any party, any persen or ageney notifi~ 
br chat p2rty as having )urisdiction ovec :air transportation; 

b) 'Airfule9 me:ans any enterprise performing :air transportation; 
c) 'Air ~:;pomtion' mOlls any operation performed by aircr:ûc for che public orrlage of 

tnffic in passengers, baggage, cargo and mail, sep:ar:ately or in combination, for 
cemUner2tion or hire; 

d) 'Convention' means che Convention on International Civil Aviation opened for signa­
ture ar.Chicago on December 7, 1944, and inc1udes: 
(i) any arnendmenc thereto which has encered,into forcc: under Article 94(a) thereo( :md 
bas been r:atified by rhe parties eoneemed, and \ , 
(ii) any Annex or any amendrnent thereto adopted ~nder Article 90 of chac Convention, 
insof:tr as sueh Annex or amendment iS\n force for 'theTEJ. pu' concemed; 

e) 'Designated airline' means an airline d . naced and autho 'zed in accor<Wlce with 
Article 3 (Designation and Authorization) f chis Agreemen ; 

f) 'Parcy' means any Scate for which chis Ag t is in for , 
g) 'l'rice' mcans any amount charged or co he char y :airlines, directly or through cheir 

agents, to any person or enticy for the carriage of passengers (:and cheir baggage) and 
cargo (e",duding mad) in :air tr:msportation, including: 
(i) the conditlons governing che availabilicy :and applicabilicy of a priee; and 
(ü) the cqarges and condirions for any services anci11ary to s1,leh carriage which are 
offeced by airlines-; 

h) 'Terrirorr.' means the land areas, and the territorial waters adjacent thereco, over whieh a 
stace exerdses jurisdiction in m:mers of air transportation; . 

i) 'This Agreement' means thls Agre6nenc, its Annex(es), and any amendmems thereto, 
insofat as any such amendmenc is in force for the parties eoneerned; 

j) 'User charge' means a charge made to :tirlines for the provision ar :lny given rime of any 
specifie :tirport, air n:lvig:uion, or aviation securiry, propercy, CV' facilicies. . . 

'/nlht Chicago ConfJ~,ion (art. 96) tht Imn 'air/ml exdllsiwly "[m 10 the op~afor of sdJtdll/td) 
air stflPictJ. Sin.t tht PAT A rnlmtis la ((}ffl" any I)pe of COmTntrddJ pllbli. camage by air, indllding 
s(J-(a/kd charter flights (ltt a/so lM definition of Iht tmn 'aIr traruportlztion' ln (on/llnct;on unth 
Smion 2 of Anntf 1), a' broadtr dtfinition o[ tht lerm 'air/int' haI hem l' ,mut in IhiJ Ar'ÎCû. 
HOUIftIn", lIN inclll.f1on of charI" air transportatIon in the PAT A hs 01 txlmd 10 thl rrutifJ1l 
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NIWtm lIN chart"" and lM pll6lJ"htrallSt lIN PAT.If aJdmm ilStlf 10 lM IIdivifitI OflMJiirtCl 
air cam,.,. onJy. Hmt't, Iht dtfinilion of lhe 1"", 'JIri", indlltks Iht whIJ/tutlt hlll nol fM ftlail pri,cr 
for chart~r ,tir IransportatlOn. 

Tht tmns 'sdxduùd' and 'llon-schedu/td' hatl~ nof bem difintd, if only MallSt Ihm iJ no gmtra/ 
worlduntb agrnmmt on Iherr prtast meantng. More()WT, such difinitlons wou/d haw bmt t'tlnan! 
on/y in mpct of Ih~ aIr Iransport "iatitmI helwren PAT A mnnbm and non-PAT A slales. In 
mjJtd of air transporlallon bttwtm P AT.;d mtmbtrs the distindlon btlwmz 'Ichedll/ed' and 
'non·schtdukd' by ont of thmt has no Implua/iOnJ for tM air/inti of the olim mtmhtn (lit aho Iht 
commmIJ IIndtr Annex 1). 
Thtlkfinition of lM tmn ' lIIer chargt' mflüages that such charges may vary deptnding on the 
airport us«i and on the ti"}' at whkh the semm in,question a" pT'01lidid. 

ARTIClE 2 

Grant of Rights 

1. _&ch party shall have the rights specified in this Agreemt:l1t in respect of intcmauotul air 
transportation by its :urline(s). 

2. Noching in chis Agreement shaH be deerned to grant the right for the airline(s) of any 
party to participate in cabotage air transportation within che t~rritory of any othec p:uty, 
except thac, ~ from the date: on which Annex 2 to thls Agrcef11ent ceases co apply, such 
airline(s) shill he enrided co parricipate in such cransportation wirhin che territory of 

any othec party if: , 
al the nationallaw ofch2t other parry permics le to ~ow (:m) airline(s) other than its 
own airline(s) to parcicipate 10 such transportation v:.ichi~ Îts rçrntory, and 
b) the: party of which such airline(s) is (are~1 a national ~ows participation 10 cabotage 
air cransportaClon wichm ies termory by the aicline(s) of that other party. 

Il il common practue for SIalis to rtIt1'1Jt cabotagt arr transportation for Iherr awn air/intS. In artklt 
7 of the Chicago ConventIon thn is tf/en explidt/y pmnitted. However,Iina the PATA s«/ts to 

f{O"10te efficrmcy and fair competition in air transportation, ItS mnnbm should in pnndple be 
'/J"tPartti to grant each othtr'I air/inti cabolag~ righti on thm ùi/ernallonal air Itr1IÎCtI optrattd 
punllant to the PAT A, In faet, ifan air/ine of a Ilale SerfltI two or f!W" pornts in Ihe territory of 
anotber Itate on the same mtemàtionai ftlght, It ù normaily ln a pOIlllon 10 utdm part of ifs 
capactty for Ihe camage of local 'fi/louP' Iraffle belMm such pornts. WIJhouJ the nghllo carry Iuch 
Iralftc, the alr/ine cQ71ctmed operates lm if/iâmlly, while Il has a ccmptll/ive disadvantagt If an 
air/ine of that other stalt oprralmg an inltmationalItrfJlct on the Ja,rm rotllt ÎI pmmtttd 10 exemse 
sllch local 'jiU-tiF' righlJ. 

HOWt1It1', in various slaftI lhe gram of cabotage rightI 10 fomgn air/iner "'luirn a change in the 
nationallaw. It woliid lx impracticai to make such change a p"requÎI/le of PAT A membtrship, 
Alomwer, statu need sulftcient lime 10 "alizt Juch change and cannol bt txpteted 10 granl an] 
cabotage nghlI to foreign alr/ines without adeqlla/e recrprocity. ' 
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In WIfII fhmo! Mrag~lIph 2 o!lhù A nieh mvisllgn Il rrriptrxaJ gra,,1 of cabotage /ad/ilitS Ohi} if, 
at If" mti 0/'''' 'ramjJjollal pmoJ tkfintJ in AlIntx 2, ,,,, na/ionallaU! of Ihe PAT A mnnbtr 
(I)/tctrntd pmnits il ID "II(Jf1/ ft/ch faci'ilitJ. AJ long as ils nationallaw dot! nol JO !mnit, Il' PAT A 
rr.tmhtr may at 'eaJt bt txptcled la allOid an undll'Y rolriclive inttrprtlati01l of ,h( Itrm ' cabolage'. 
Ta IhiJ md PAT A membt1'1 should camùûr the origin/ destinalron of tbe truffic( aJ ntrdenCtd by tht 
d:x:rmzenl 'of carnage) and nol lM poinls of IIpliftl diJehargt as Ihe decùif/t (abotage mlmon. ln 
01,," UJOrrir, only lm (amage 0/ plml] domtsl1e Iraffle sballid be dassifitd as 'cabotage ai,. 
transportation'. 

ARTICLE 3 

Designation and Authorization 

~~~ 1 

1. Each party shall h~Ve the righr to designate as many airlines as it wishes for the conducr 
of in~tion2l air tran~rt:1tion pursuant tO this Agreement :lnd co withdraw or :ùtc:r 
such $ksignations. Sueh dc:signations sh:ù1 bc tr.Ulsmitted in 'wnting through diplomatie 
channds to any other party to or frorn whose territory such transportation is tO bc 
perf~ed. " 

2. On receipt by a party of a dc:signation and of applications from the airline(s) 50 

designaced for opera ring :i'uchorizations and tc:chnicahpermissions, in the form and 
/lWlçer PreScribed for sueh appliçacions, chat fY.lrry shâlI gram appropria te auchoriza­
nons ~d pem1JSsjo~ with a" minimum of procedural dday, provided' 
1) ~~tant1al' ownership and effective control of that airline are vested in che parry 
which, has deslgnate4 chat airline or in nationals of th:u party or ln both, and 
b) ~t airline is' qualificJ co meet che conditions prescribed under the laws and 
regubrions which the p:ury considering the applications normàlly applies to the conduer 
of JntCrnatiorUl air transportation, provided such Iaws and regulacions are not incon­
sistep~ with chis Agreement or any of its provisions; and 
c) th,~ party which has design:ned che :udine is maintaining and administering che 
st2n~ds set fbrth in paragraph 2 of Article 6 (Safcry) of chis Agrttmcnt. . 

~ i' 

Multipl, i/eslgnttllan, in whkh JDmt slalt! haw an immediale and IIndtrrlandablt in/trol, is nol an 
'ahsolult;) righl IIntbr Ihe fAT A. LJkt the other arr transporta/Ion oppor/llnitm ipecified in Iht 
PAT A, 1TlIIitipit tkrignation should pe lIJed by PAT A mnnbtrr in a manllN' which if comulml WÎth 
the PllrpfStS of the Agrmnmt~ nOlably IhoSt Stt 0111 in paragraph l of the Artlde on 'Fair 
CompttilùJ11'. If Il membtr 111 a spmftc cast W/sms la obJect 10 mllllrple designalion on the grollnd that 
il iJ in~1JIml WÎlh thou purpom, no/hmg pffll.mts Ihal member la mort to consllllalions aTfd 

arbilratt~n. MortOtler, a PAT A mtmbtr prtfrrring single dmgnation on a routt can al any tlme 
propose 10 the atm mtmkr concmud /0 condllt/e betwmz Jhtm a spmal agrmnmt ta that iffod 
which Ufi" ()llmide the mllltipk designa/ion prrwision conlamed in paragraph 1 of this A rlkit (su 
paragraph 3 of the Artklt on 'Bury mlo FO'I'Ct'). During Ihe transitlonal pmod a PAT A membtr 
can Mn Wllhoul such special arrangtmmt maintam tm Single designallUlt provisIOns of the br/a/tral 
3grtemmt rondllded wilh another PAT A mtmbrr and in forct btfW«11 them 011 and bifOrt the datt 
tha/ bath' of /hem h:comt PAT A mmzbm (J« Stetian , of Annrx 2 J. 
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ARTICLE 4 

Revocation or Suspension of 
Operating Authorization 

, , 

, 

1. Bach party may tc:'Volce, suspend, or limic che openting auchorizations or teChnial 
permissions of an airline designared by any other pm). in the event: . 
a) subsrantial ownership :md effective control of chac airline are not vested in that other 
party' or in chat other puty's nacionals or in boch; or 
b) cmt airline has failed co comply with the laws and rcgulations rcfem:d co in 
paragt'2phs 2 and 3 of Article 5 (National Laws and ReguLlcions) of chis Agreement; or 
c) wc 0t!ter party is not mainraining :md adminiscering the so.nchrds as sec forch in 
paragraph 2 of Article 6 (Safeey) of chis Agreemenc. 

2. Un1ess Immediate action is essenciaJ co pCCVeIlC furcher non-compli:mce with subpara" 
graphs 1 b) or 1 c) of chis A.rticle, che rights esrablished by this.Article shall be excrcised 
oo1y a.fcer consultation wich che othee parcy concemed. 

ARTICLE 5 

National Laws and Regulations 

1. Any pa.rcy's rutional laws:md reguktions percaining to:my part-or aspect of, or tO any 
muter relaced ro, air transportation performed under this Agreement shall be, and shall 
be applied in a nwtnet which is, re:lSOnable and noc inconsistC!1t wich che purposes of 
this Agreement. 

2. 'While encering, wichin oc leaving the territo!}' of any parcy, the laws and rcgulations of 
//~---chac party rclacing co the operation and navigation of aircnft shall be complied with by 

/ che airline(s) of2.OY orher JY.lrty. 
3. While entering, within or leaving the terneo!}' of any parcy, che bws and regulacions of 

-c:hac party rclating co the admission ta or departure From ics cerricoey of passengers, crew 
or cargo on aircrafc, including rcgulations relanng co entry, clearance, aVlatlOn securiry, 
immigracion, p2.SSporu: rustoms and quarancme or, 10 che C2SC of mail, poscal regula· 
cions, shall, in sa far as Juch laws and regulatlons require compliance by airlines, he 
complied with by the :urline(s) of my ocher parcy. 

Il is obvious Ihal rn/~ali01lal air Iransporldhon ptrformed punl/an/lo an ;nfn71ali01lal agrte11lmf 
lih thl PAT A will in mAny mpms c01Ifinue 10 bt gfMmea by national laws and "gulallonI of th, 
partit!. HOUINItf', as slaled in paragraph 1 of Ims A rticû, a party may bt txp«ted nol 10 me Ils 
all/henty in thl.f arta in a manner which wollld bt a/her I/nrtasonahk or i1fconsÎJlenl unlh tht 
PlltpoItr of t)t PAT A. Ey incorpora/mg Ihl.f prrwiJi~ in tM PAT A tach party rtmalns 
arrolln/abû fliI-à vit thl a/hm for ;/J own IeglIlatlflt, administra/ifll and jlldidary actMtùs in 
rISjJ«t of intmza/ional air transporla/i'on lintin- lin PAT A. 
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• ~II ARTICLE 6 

.1 ; -
l ,'t. &9 '~" s~ recognize as v:ilid certific:lc~ of airworchiness, cercifiClccs of compe- " 
~cy, and ~ees issued or vilicl2ted by :any c?ther puty and still in force for the purpose 
~ fi of perfo~g air transportation pursuanc to chis Agreement, provided that the 
i '1 requirem~\t~ for such certifiC2tes or licences at least equal the minimum standuds 
'4: which may be esrablished purslfanc to the Convention. Eaeh p2rty may, howe\'er, refuse 
, j. co recognize as V:1lid for the purpose of flight abovc: ies own territoey, certificaces of 
l~, competency and licenccs granted tO, or rendcred valid for, its own nation2ls by any other 

~ party. - < , lu. &ch party may request consultations wich any other party conceming the safeey and 
I~' security standards m:untained by that other pmy relating to aeronautial &cilides, 

/ ' aircrew, aireraft, :and opel2tions, of che airlines of ehese panies. If, following such 
:"l~ consultations, che ~rfV which bas n"Clucsted such consultations finds mat the other Il,11 r--' ---, 
~ 'l, party does noc efTectively maintain and administer safeey and securicy stand1rds and 
I.~' requirernents in these areas that are equ21 co or above che minimum standards whkh 
i +i ' m.:ly he cscWlished pursuanc co the Convention, that other parcy shail he notific:d of such 
1'"'1· 

',II' fmd!ngs and of che steps eonsidered necessary to bring the safeey and security standards 
',1 
, ,,1 and lI"I"IuiremenC$ of chat other parcy to standards at least equal to the minimum li --, 

li st2Jldards which may he esrablished pursuant to the Convention; and chat ocher party 
Ir" shall take appropri1~ corrective: '-Ccion. The p:uty which has 50 notlfied chac othec parcy 
1 i rexrves tQ~right to w1rhhold, revokc, or limit che operating authorizations or technical 
d permissions of chat other parcy's airline(s) in the evene chu othec party does not cake 
tî! su~ approprÎ2te ~ccion wichin a reasonable rime. 
:'s ,t~ , 
r:-I ARTICLE 7 
l'l, 
'1~'1 Aviation Sccurity 
,'1:'; 

l'MEach party: ~ 
1. J 1. reaffirms its commicmcnt co act consisten rly with thè p~ovisions of the Convention on 
1 Offences and Certain Other Aces Commicted on Board\~ircraft, signed ac Tokyo on 

~'~ Scptember 14, 1963, the: Convention for the Suppression ofUnj~ful Seizure of Aireraft, 
,l:! Slgned atThe Hague on December 16,1970, and the Convention ~theSuppression of 
if: 1: Unhwfu~ Acts AgaÎnst the ~afc:ty of Civil Aviation, signed, at MontieaJ on September 
~.,:l 23, 1971; and , ' 
fI '2. shall require chat open tors of aircraft of its regiscry act consistently with àppJjcable 
Il ' avi:lrion sccurity provisions established by che International Civil Aviation Orpni:za-

li " d l' tlon; an 
:' 3. shall provide maximum aid to any other party wich a vicw to preventing unlawful 
~ , r seizure of aircraft, sabotage to aircraft, airports, and air navigation facJlities, and rhreats 
,/ 
"1: co avi:ltion sc:curity; give sympachecic consider.nion to :lOy tequesc from any ocher parcy 
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for special secuney masures for ics aircl':lft or passengers to m~ a partieular ehreat; and> 
when incidentS or throcs of hijaelcing or sabotage againsc aircraft, airporrs or air 
navig:trion faei!ides accur, assise any orher parry by facilicaring communications 
inrended to terminace such incidents l'2pidly and safdy. 

ARTICLE 8 

Commercial Opel'2tions 

1. Bach airline of any party shill he allowcd: 
a) ra csl'2blish in the tecritory of any other p2rty offices for the promotion and sale of air 
mmspoccaoon as weil as other facllities required for che provision of air transportation, 
and 
b) co bnng in and maintain in che cerricory of any other party - in accordance wlth the 
hws and regulauons of thac other parey rdating to enrcy, residence and employmenc -
nunagerial, sales, tcchnical, operational and other specialist st~uired for che 
provision of air mnsporl'2tion., ... 

2. Each airline of any party shall he allowed: 
a) in che terricory of any otlfr pany co engage directIy and, ac that airline's discretion, 
through Its agencs in the sale of:ur transport2cion in the currency of duc ocher party and 
at priees which chat airline may charge for the transportation concemed under Arcicle 12 
(Pricing) of chis Agreemenc, Irrespective of the righc of thac airline to perform s~ 
transportation, and , 
b) co convert and remit prompdy co ICS home country any revenues obcained in che 
cerritoey of any ocher parcy m excess of sums locally disbursccl. such conversion and 
remittance èo he permitted wirhout resrriCtions or taxation tn respeCt cbeceof and ar rhe 
race of exdiange applicable co current transactions and remittance. 

3. Bach airline of any party shall he :dlawed tO perform ics own ground hand1ing ac the 
aicporr(s) in the tCrritory of any p2rty ("sdf-handling") or, ac che option of char airline, 
ro use the ground handling servICes of my persan or entity auchorized co perform such 
services ar such airport(s), ir being undersrood thar the llurhocizaclOn to perform such 

\ 
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services shall not be unreasonably withheld from any persan or entit'y selected by chat 
airline, and furrhermore that such :urline shaH nor unceasonably be prevenred from 
performing ground handling services for any orher airline(s) ae che airpOrt(s) in the 
cerrirocy of any parcy. 
These rights shail be.,pubject only co physical constraints resulcing from ceasonable 
conSiderations of :urport safeey or alrport capaclty. ir helOg undersrood thac the parcy 10 

whose cerrirory such conSCratnrs occur shall provlde appropriate evidence chereof In the 
event such consrrainrs lima or preclude self-handling ae any airporr in che cerricoty of 
any p2rty, chac parcy shail· 
a) endeavour co remcdy such situation às soon as pOSSIble md, pending such remedy, co 
minimize che adverse effecrs which such situarton may have on the aldines of the parties, 
and -, 
b) prcvatl upon the airporpurhoci ties coneemcd thac, whenever rc:asonably poSSIble and 
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\ 
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economic:llly justified, cxisdng sdf.h:mdling f:lcilicies ut: made av:ulable co che airlines 
of the parries proporrion2re co che ground handling facilitics whlch C2ch of chesc airlines 
m:iy reasonably CCCjuirc for che conducc of its operaClons t9 and from chat airporc. , 

,4. Bach airline of any party shaH be allowc:d to enter ioto co-operative arrangements with 
, , any other airllne(s) and :lny other interested persanes) or cnmy (cnCltlcs) 

'\ 
a)Jor the purpose of resoIving problems caused by insufficicnr capacity to provide, :lr 
any ti~e, cuscoms, technicaI or operationaJ services and facllitics, inc1udtng handltng 
and ot/l'er ground services and faciliti~s, and 
b) for thepurpose of achieving:l morè efficient use of :urcraft, staff or facilities, assisting 
- ae lcase temPQranIy - less dcveJoped airlines, or slmplifying techmcal and opentionaI 
conditIons, 

pr~>V1ded such arrangements are nor inconsisrenr with ~he provisions of this Agreement. 

, 1 
Thil 1rticle grouPI /og,thtr S011U of lIN important commtrdal faci/itm whlch air/ines require whm 
ptrforming mlernal10nal air trampor/aIIOn. Sina Ihm fad/rties are J(JT!1etimis nol (atkqualtly) 
matk avarl4l1lo air/intI,./1Mrt is ample nasan for sptcifically inciudrng them in Ih, PAT A. [n 
paragraph 2 a) a drs/mC/ion is made bt/UIfflI the nght 10 sell and /ht ngh/ 10 prrform air 
tramPortallon, btcausi Jome g(lflt'171mmls Stem 10 ho/d Iht (incorrect) Vlew thal an air/in,'J nghllo 
app" approved aIr faro is /imlted 10 Ihe ftu! rouit StgmmlJ forwhlch It has recn1lta traffic nghlJ (1ft 

for an anaiys1s of Ihis reslnctlve view H.A. WaJ1mbergh's artlde 01/ tM sixth frndom qutJlion 
ineludtd in this voltmtl). 

On 'a 111mtber of airporlJ no/ mort Ihan ont airiint or agm'} is licmsta to perform ground handling 
-Jerll,icJs. Gmerally, JUch a monopoly situation has a 1/egalm if/tet on bath tht quailly and the cosi of 
tM h4ndJrng strv1w. FfJr thal nason paragraph 3 of IhlJ Article JfJmftca/1y mdudes the option of 
,,Jtif~andlingJ1. Purlhtrmore, Ihis paragraph ai/ows tht alr/mt of a PAT A member fo ptrform 
grrJu'f haTId/ing Jtr/I1CtJ for any olher airlirze. This additional righl mables lhe hand/ing air/in, 10 

achieve the rtqumd levt/ of efficimey rn lhe ust of Ils hand/ing faC11itùs, t.g. through a more regu/ar 
uti/i:aJion of ItS hand/ing Jtaff and trjuipmmt. SQ1Tlelim~s, hou.nJtr, the exnr:ise of Ihm ground 
hand/ing nghlJ may have 10 k limll~d. While ncog111zrng the netd thtreof, paragraph 3 seth 10 

prevmt any undut rolnctlon of Juch nghtJ by gOtlmrmenls or by al1port authorr/m. To Ihal md thlJ 
. paragraph narrowly dtfin~J the circums/anCtJ in whlch ground hand/~ng nghlJ may he reslricled and 

.rptcifles whlch addltlonal ob/igatlom IheP A TA mmzber conccmed has 10 metl in Juch drcumstanm. 
Paragraph 4 of this Arllcll allowJ alr/ineI la mltr inlo lIanous typtI of arrangements, such as 
arrangementJ for Ihe allocation of avar/able airporl Jlou among alr/ines and for the conduct of 
inlmrallonal aIr JtTtIlceJ rm a kase, b/ocktd space or JI1111/ar basls. HOWNItr, PAT A mmtbm cannot 
bt tipécltd 10 permIt arr/intI to condudt arrangemmlJ which art rnComlJfml Wlth the PAT A llseif. 
SucharrangtmentJ are Ihmfon ,xdudeJ.. under Ihis paragraph 

ARTICLE 9 

Customs Duties and Taxes 
, 

1. On arriving in rhs. Jn.itory of any party, aircnft eng2ged in international air tnnspor­
~tion by the airline(s) of 20y orha party, rheir regular equipment, ground equipment, 
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fud, lubricmts, consumable rechniCl1 supplies, spm: ~rts including enginc:s, :md 
aircpft stora (induding buc noc Iimiced co such items as food, bevet2ges and liquor, 
co,*cco and ocher products destined for sale to or use by ~sengers in Iimited quanticies 

~ 
durïng the flighc) :md other items intended for or used sole1y in connecrion with che 

'- 0ttion or servicing of airmft engaged in international air transportation shall he 
" ex mpc, on che basis of rcciprocity, from all import restrictions, propeny taxes and " 

capica11cvies, customs duties, excise taxes, and simihr fces and ch:tCgcs imposed by the 
rutiorulauchoriries, nor based on che cast of services provided, providcd such equip-
menc and supplies cernain on board the :urmft. 

2. There shall also he exempt, on che Insis of reciprocicy, from the taxes, duties, fees and 
charges ccferrcd to in paragraph l of this Article, with the exception of charges based on 
che cose of the service provided: 
a) aircraft scores, incroduced into or supplied in the cecricory of any ~, and cùcen on , 
board, within rc2SOnable limits, for use on outbound aircraft engaged in internatIonal air 
transportation by the airline(s) of any other party, cven when chese stores arc to he used 
on a part of che joumey pcrformed over the territory of the ~ in which they are taken 
on board; and 
b) ground equipment and spare purs incIuding engines incroduced inco che cerrirory of 
any put}' for che servtcing, maintenance or repaie of aircraft engaged in international air, . 

/ 
transportation by the airline(s) of any ocher party; and 

1 

(""' 
c) fud.lubric:mts and consumable technical supplies introduced into or supplied 10 che 
tcrricory of any ~ for use in aircrafc eng2ged ln incemanonal air ttanspomnon by the 
airlinc:(s) of any ocher puty~ even when these supplies 2tC to he usd on a p:tet of che 
journey performed over che cerritory of the ~ in which they arc caken on bo:ud; and . . 
d) any other equipment introduced into che territory' of any ~ for use by the 
airline( s) of any other p:te'CY in its (thdr) commercial oper:1.tions under this Agreement. 

3. Equipmenc and supplies referrcd to in ~gr2phs l and 2 of this Article m:ly he rcquiccd 
to he kept under the supervision or control of the appropri:lce authon~ies. 

4. :me exemptions provided for by dus Article shall:ùso be :lv:Uhblc: where the airline(s) ctf 
any p:uty h:lve contt2fted wirjl any other airline(s) for the loan or transfer in the 
tcrritory of any othet party of the items specifieél in paragnphs 1 U\d 2 of chiS Article, 
provided such ocher airli~e(s),sim!larly enJoy such exempcion~ from chat other party: 

~. E2ch pany shall use its besc effortS co secure for the airline(s) of any other puer on :l 
~ reciprocal b:lSis an exc:mpcion from taxes, ducies, charges :lnd fces imposed by stace, \ 

regional and locù au thori ties on the i rems speclfied ln paragraphs 1 ~d 2 of chis Amcle, 
:lS wdl as from fuel chrough-put chuges, in the orcumst:mces descrihed ln thlS Article, 
except to the extent that the charges are based on che ~ctual cost of providing che service. 

ARTICLE 10 

User charges 
\ 
1 

User charges impô'"sed by the competenc charging auchorities of an~party on :ln airIine of 
any ocher p:tety shall he just, reasonable, and non.discriminatory. Such charges may reflect, " . 
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but sh:tll not excc:ed, an equitable portion of the full c:conomic cost co the competent 
charging al.Jthorities o( providing the aicport, air navigation, :md :lvi:uion securicy facilities 
a.nd serVices conce:rne:d. F:tcilitie:s and serv~ (or which charges are: mad~ shall lx provldc:d 
on an efficient and c:conomic basis. Rosonable: notice sh:lll be give:n prior ta chang~ in user 
charges. E~ch party shaH encourage: consulranons bc:rwccn the compecenr chargmg :turho· 
Iitles in its re:rnrory and che: mUnes using the: services and facihries and shall use irs best 

1 • 

e(fÔrts ~o c:nsure chat such authoricic:s and airlincs exch:mge such information ~ may be 
nc:c~. co permÎr an accurare revicw of the rosonaplenc:ss of the user charges. 

ARTICLE Il 

1 1 F:t.ir Competition fit 

l. The ~ies shall ensure that ~onditiOns of fair competition preuil among aIl aldines of 
) the ~Ies in respect of any PQrt or aspect of, or any matter related co, air transportation 

perf<fimc:d under chis Agrcc:menr. To chis end och party shall J/Lparticular. 
a) Prfvide cach airline of any party the opporruniry to perform, and ta compete: 10, air 
trafiSportanon under thlS Agrcc:menr on an economie and effiCIent basis, :lOd 

o 

b) within its 1ep1 powers ensure, or orherwise use Ïts bc:st efforts co ensure, thar irs own 
airli1e~s) and any other person or entiry unde:r it~ IUClsdlCtion do not affect unduly che 
op~niry [oc the atrline(s) of any other party tO perform, :md ta compete in, :ur 
tran~rc:ltion under this Agreement, :md 
c) jn~any other respect use ics best effortS ta avoid ac any cime siruations to arise or co 
commue whlch unduly affect che opportuniry for the mline(s) of :loy parry to perform 
air r~nsportation under chiS Agreement and to compete ln su ch tr:msportation under 
conditions of fair competition. 

2. No ~ry shalI, in respect of air transporrarion performcd under chiS Agrcc:ment by an 
airli~ of any. other parcy ,...wjrbQYC the...2.greement. of mu. ocher party li~~r or rcstrlct, or 
pern;t any person or entiry undè{ its Jurisdiction to hmit or resencr, that aJrhnc's craffic, 
capac!iry, frequency of service, regulariry of service, aircrafr rype(s), airecafe configura· 
don(~), or rights spc:cified 10 this Agreement, except as may reasonably be reqûired for 
cusc#s, reehnrc:ù, operaClonal or environ mental rcasons under che umform conditions 
envls~,ged in Artl~le 15 of che Convention, provided chac' , 
a) suth condirions do not affect fair competition. as described in paragra~h l of chis 
Article, and , 
b) such conditions are applied WI thou t discrimina tion to all airhnc:s of che parties tO this 
Agreft;1cnr and are nor more resrnetlve chan those applied co che ûrline(s) of any scare 
not pâI'cy rD this Agrcc:ment, and' .,. 
c) rhé parcy wIShlOg co apply ·such conditlons provides ~ soon as possible appropriate 
evidence to the other parties 'of the nccd for such conditions, 50 as co allow for any 
con~lrarions pursuanr to Article 13 (Consultations) of this Agreement poor co the dare 
of effcctiveness of suffi conditions. . 

3. No ~rty shaH Impose, or permit any persan oc entity under its jurisdiction ta impose, 
on arfyl 31rltne of any other parcy any requiremenr or condition, including a firsr refusa! 
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l'CCJ~iremenr. uplire ~cio and n<>-objection ree, which is inconsistent wich the purposes 
of chis Agreement. 

4. E:1ch p:my shallas'much as possible facilit:ue the conducr by airhnes of air transportation 
under chis Agreement, ln p:micuJar br minimizlng adminiscnrive requiremencs and 
procedures.' ' , , 

Paragraph 1 of th'J Arllclt'highlightI lhe pnnciplt of fair ctmtpelition,}'Ihtch /J 10 he cOnJùkrtf' as 
one of Ihe key-SIGntI of the PAT A. Bmfly, Ihll paragraph rtCogn1W the ftmdammtal righl of the 
airiint(s) of eaeh indrvldllal PAT A mtmhtr 10 he and mnam comptlilive when performrng air 
Iransportallon uncUr Iht PAT A. ln tht PAT A fair compttillon has b,m dtJcnbed ln generallmns 
MaUle thu gUldmg pnn"ple shollid apply 10 marry drlferent tiemtnlS of mftrnal10nal aIr tran­
sportatIon undtr the PAT A, luch as lanlf Imls and condllrons, accm to alporls and arrline 
l'tIervalIon systWJ, designatlan of arr/ineI, capacrty and frequmcy planning etc. Also, in the Ilghl.of 
IomelImeJ Iubltantial ecanomle and other dif/ermm betwmz Jtatel aI wtll aI htlween arrlines, fair 
competit/(J1Z needs to k defined ln flooble ttrtnI so al to permit Îls applicatIon m dlffirml Iitllatlons. 
AI long aI govemmmtI and alrlintI have an open mmd for eaeh olherI specific aIr transport problerns 
and r!tjll1rm1mll, the applicatron in practlce of such generally worded pnncrplt should not callIe arry 
Ser/OIIS problem. Only ln Ihe exœpllOnal CaIe of basic diJagretmmt betU'ten PAT A members, WIll It bt 
n«mary 10 mort 10 arbitralion for an Imparlial aIIeJJment of whal constllules 'fair compelrllon' in 
thal partlCular sitllatlOn. 
A basIC obJectlVt of the PA TA system II 10 give mdivlduai airlintl the fmdom to eltablish the J~pt 
of thelr oum operatIons under the PAT A wrth a mrnImum of mttrftrmce by govmrmmfJ. In Ime 
wllh that objectM paragraph 2 of Ihn A rride specrficallj exdutks capadty/ freqllmcy "mitatlom or 
nlatld types of l'tItnetlons. whr/e paragraph 3 confmns a ban on the ImpoIltlon of rIlyaltreJ or similar 
requimnmll In mptel of air transportation purIuant to tm PAT A. Thn meam thal IIndtr tht 
PAT A capaclty and olher mtnctioTII cannol be Impoled on airimel unlw they have speciftcaily btm 
agretd IIpon belween the PAT A membm concemm (luch agnemenls berng m1Il1aged m paragraph 
3 of the A rllde on 'Enlry in/o Forre'). The on'y altematlflt for a PAT A mnnkr wishrng 10 Irmlt 
the capacrty offend by Ihe alr/ine of another member 11 to mk bIIalerai eonsultatiom and evmtually 
arortra/ion on the. basl1! of the argumenl that SI/rh capacrty of/er is nol in conformtty wrlh the 
principles 01 'fair competJllon' lis/Id in paragraph 1 of thlS Artide. Uni/altral mlnctlve acltom by 
PAT/! mmzbm art I,!compalrble with Ihe obJeCIMI of the PAT A,' 

ARTICLE 12 

Pncing 
d 

1. In inrern:ttion:l1 air rr:msporrauon by any alrhnc of any party berween any point in the 
rerritory of any party and my point in che eerrirory of any other party, induding 
transportlltlon on an inrerline or Intra-Hne b:lsis. 
a) each Party shaH permit that atrline to estabhsh any or aIl of its priees. 

(i) mdlvldually or, u' the option of chac aldine, : • 
'(11) through CQ-ordin:ltion wlth any other ':lIrline(s); and 

b) no party shaU prevent che inaugu~tion or continuation of any priee proposed or 
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/ \,/, 
charged by that airline pursuant co subparagraph a) oi chis pangraph, excepc th:1t :lny of 
the parties bctween· whose cerrirories such transportation is pcrformed, as well as the 
party of which chac ~rline is a national, may prevent che fnaugut:mon or con tinuanon of 
such price if: . 

(1) with regard ra su ch price that party has reached an agreement referred to in 
, 1: paragraph 2 of this Article, or . 

(Ji) (ollowing the consultations referred co JO paragraph 2 of this Article!, that parcy 
" reasonably determines that such prlce estabhshed ~ursuant ta subparàgraph a,) 
l' (11) of this paragraph for air transportation co or From Its tcrmory or for air 

transporuon by its oV(n :urhne(s), unduly restncts or eLmmates compennon 

under rhis Agreemenr; and 

c); each party sh:ill accord to that auline the right to: 
(.i) mcct an)" priee proposed or charged by any other airlJne or by any charterer, and 

(iJ) establish at any cime, using sueh exf>,Cdited filing or notification procedures:tS may 
~ ,j' he necc:ssuy. a priee substantially similar ta :my price proposed or charged by any 
~ (;., other airline or by :my charrerer for air transportation bcrwccn the ~me pomts. 

I(:l.'lhe e2Se of interline tr:lOsport:ltlOn under thls paragraph by any airlme of any party in 
c?fjunction with anl oeher airllOe, notification or filmg by the firsc aldine of prices for 

_ suf!'1 rranspomciou, if noeification or filing of such prices is fC9uired, shall he deemed 
su~cienc for the applicabiliry of this paragraph 

2. I( ~ party is dissatis6ed wlth a priee proposed or charged: 
a)l·by an airline of any party for air transportation bctwccn the termory of the dlssatÏs­

~ fied party and che cerrieory of any other party, or 

~~: by an airline of the dissacist1ed parry for air transportation berween che- territones of 
" ~any other parties, 

ie .shall as saon 15 possible nonfy such other p.arry or parues. 
I~ mch notification the dissatisfied patry shaH scate the reasons for its dissatisfaction and ' 
W request consult:l.tions wieh the: parry or patties 50 notlfied. These consultations shaH 

t 

~ hdd not lacer than thiny days after reCCIpc of the requesc. 
Th~ parties entering into such consultations sh,aIl co-opetace: 10 securmg mformatlon 
necessary for reasoned resoIutÏon thereof. If sueh parties reach agreement wich respect to 
a poce: for which a notice of dissatisfaction has becn glven, cach of them shall excrcisc its 

~r efforts co put. that agreement into cff ccc. 
3. Inlinternation:û air transporracl0n by any aldine of any party 

a): beewccn 30y point in che ternrory of that party and any point ln the territory of any 
, scace net party to thlS Agrccmenc, and 

b), beewecn any point In the cerritory of any state not parry to thls Agreement and any 
. :- point in che terricory of any other such stace, 

incJuding transportation' on an incerhne or intra-line basis, no party excepc the parry of 
which chat airline 1$ a national shaH exercisc any authoriry over pricés proposcd or 

e~arged by that alrline. 

J
. In International schcduled air transportation by any alrllne of any party berween any 
~im in the terricory of any other pany ~nd- :my polOC i.n the terncory of any state noc 
~ to chis Agreementl, including transporration on an intcrline or inrra-line basls: 
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a) c:ach party shall accord co rhat airline rhe righc co mcer any priee proposcd or ch:ugcd 
by ~y orher airlinc: for such rr.msportarion; and 
b) che party of which ch2.c aidine is 2. n:ltion~l 2.nd che ??fi}' co or from whose cerritory 
chac airltne performs such cr:lnspomtion sh2.11, in ose ~ St2.te noc party to this Agree. 
ment limm or excludes the 2.ccess by that 2.irlinc: co (2.) price(s) rc:ferred co in chis 
paragraph, consuIt 2.S socn as possible on the request of either party and use cheir bcst 
effom to pue an end to such limitation or exclusion. 

~. In inrem:uion2.l non-sehedulc:d air cnnsportacion br any airlinc: of 2.ny puty between any 
point in che cemtory of 2.ny ocher party and any point in the cerritory of 2.ny scare not 
party' co chIS Agreement, poces sh2.l1 he govemed by the proviSIons of Section ~ of 
Annex l. 

6. In interrueional 2.ir tra.ruporueion from and co its cerritory any party shalI illow the 
airline(s) of any stace noc party co chis Agreement to meec any priee proposed or ch:ugcd 
by any ocher airline for scheduled air mnsporracion, provided in internanonal air 
transportation from and co ics cerritory that scate extends the same ueatment to the 
airline(s) of chat parcy. 

1. Each party may require noeification or filing wich ics aeronautical auchoricies of priees 
,proposed co he chuged co and from ics territory by airlines of che parties. Such 
notification or filing may lx: required no more ch:m sixcy (60) days before che proposed 
d2.ce of effectiveness of any sueh priee. 

8. For che purposei of chIS Article, che term "meet" mems the nght for an airlirie co 
escablish ae any rime, using s~eh expedited filing or notification procedures as may he 
nccessary, for air tnllsporration heeween che sarn~ points, an idenncal priee, except for 
differences in rondirions rel:lting ra roucing. incerlimng and incra-lining, or aucnft 

- type; or such priee chrough a eombinauon of priees. 
9. Notwichscandmg p:uagraphs e) :md g) of ArtIcle 1 (Definitions) of chis Agreement, che 

airline(s) of och party shall for the purpose of this Article be permitted to substituee for 
part of ~hc incematlon2.l air transportation any surface transportation chat is incident2.l 
co air transportation, proV;ldcd thac passengers or shippers are not misled as co the becs 
concerning such substirutlon. 

10. The righrs 2.vailable to an 2.irline pursU2.nc co this Article ra esta?lish priecs, including 
che righe to meet priees: 1 

a) can he exerciscd by that airltne irrespc:ctive of ies right co perform the air transpor­
ration berween che ,points eoncerned, and 
b) cannot he exeréleed by chat airhne where, in incerline transportation, chat 2.irline 
parricipates ln such ttansporr:mon only Wlrhin che: temtory of one state, if any, oeher 
airline participacing in such transportation would, as a resuIc of the exercise of such 
righes, obtam pocmg opporrunitle5 othc:rwisc: not 2.V2.Îlable to ch2.t other aIrline pur. 
suant to chis ArtIcle. 

O';t of Iht mosf mlrrctlvt fiatum of lm IraditÎonaJ bila/frai air Iramport ag,mmmt IJ tht so-<alkd 
'dollblt approval' lan/! conlrol syrftm. Uruitr that syIttln mdi1l1dllai aldines do nol oblam any 
prictng frmiom whatrMltr. ln tha/ CaIt, tarif! coordination 11 nol a malttr of fm chaïa bill 
amstitlltes Iht only prlKttcai prrxtallft for thl mahlishmmt of a tarif! If bath parties la a bl/a/traJ 
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dgmmmi bdH ID app,."" lIN Idriffi fo, tIir IrdmpmalÎDn IHtwtm ,/xir Imi/DriU, a larif! 
agrmnml DttWtm tIN air/inti Îm!tJ1vw:/ is by far IN ksI mtthoJ 10 oblam such approt/al. Without 
Silch tarif! agrmnmf Ilx indi1lidua/ airlint mti,.,Iy dtpmds on tIN Wlllingnm of tach of tilt IWo 

gOtltmTllmI! concml,d to (Jppro", itI t(Jrif! proplJ!aIJ. In such circumJtanctI tIN atrlints of tht slaltS 

I
l with the biggtst atr transport marktts haflt! th, btst chanm 10 gt! thetr sptcifiC tarif! proposaIJ 

afJ.lJrrJ1It!ti. Furtht111lQ1't, a lYslnn in whkh lari/ft arr suhj«t ta Ih, approval of govmztnmlJ maktS 
Jmst. only if in actual }racliClIIx lanfft arr aJsD pro/J"1y mfomd. Whmlhis is no /engtr tIN cast, 
the 4fJProva,L lYs/tm as SIIch has 100t itI "raison l' lIrr". ,,, 

" 

F~r lM' rrasons tIN PAT A lS hastd on lb, so-calltd ' doublt dùapprovai' lYsttm tn mptct of ta,;/ft 
for air trarrsportation hy (Jn airlint of a PAT A mnnbtr b,twmr Ih, tmi/orits of any IWo PAT A 
l1Itmbm (Set paragraph 1 b) (i) of Ibis Artide). AI a corollary la IhlS lYSltm of grrattr priClng 

. fmtiom, I~ aMint conmntd is fm la dtlmnin, hOU! la utablish its tanffi: tndtpmdmlly or 
through c~rdinalion with 01,," air/inu (s« paragraph 1 a) of Ihis Arl/dt). Only in cast the 
air/int choDJts la co-ordinatt lanffi, each of tht PAT A membm c01'!cn7ltd has tIN nghl unilaftrally 
to disaJ1.Pj: tIN mu't ofsuch co-ordination, tjsuch mull is Imduly anli-comptlÎ/lf/t. ln Ihal casl, 
th, PATt1. mtmbtr e:tprming such dhapJrotlal mwl fint consult wilh Iht otPer .tntmbn(s) 
œnmntd.1Morrovtr, any sum Imilattral dhapprwaJ always mnams subj«1 ID arbllration untkr 
tht PAT J. This sptci fk txetpl10n ta tht double disapproval systtm has btm rnc/udtd m lIN PAT A 
as a corm1"'alana agaimt larif! co-ordination: if Ont agrm wilh tht largt maJonty of Slalts Ihal 
tIN right Ir air/ints 10 arorrJinalt Ihtir /ariffi il a "c011tÛlio Jmt qua non" for a Jtabl, tnlernatlonal 
air tramfJtrl lYsttm in our world, Ont mwt also undtr tht PAT A a/kw a memhtr 10 disapprot/e an 
inter-airiiRI tarif! agntmmt which unduly rrJ/ricl! or elImina/es competition. 

I~ 

Un/ilu J~!.'~ 'double disapP1"01laJ' Jllgg~tS, Ihr« PAT A mtmhm may aaual" lM t1lflolvtd in Ihe 
disapprfJ1lf proass rrftrml ta m paragraph 2 of /hu A rticle. This ù so btrault Ihe PAT A member 
of which ~fe air/int (whost tariffi arr bting dispUltd) is a national, shouid always lM a party la tht 
agmmmi.l,whmby such lariffi arr diJapprD1/ed. Olhtrwist; that air/inis pnClng frttdom (~uld bi 
frtJJ:rat.e~by (J/her PATA membm in ropect of- tari/ft for air transportatIon betwem Ihtir 
ftrnlonf!I.j1 ' 
The pomlJ~f trnharkatron and distmlJarkation of a paJIenger, i.e. tht points on an air service bttwmt 

, -whlch tralftc righlI are extrrmd, do nol ntuJIarily comddt wilh lIN firsl point and the furlhtsl poinl 
on lhat pf!mger's tlckel, i.t: lIN points be/tJ.lml which tarif! righfs art (XtrClItd. Transporta/ion 
1MfW«n siJfh poinls may involve inltriine Iransportatlon (i.t. transportatIon i11'/l0lvrng Iwo or mon 
dif!mnt ~ir st1Tlicts of IWo or morr dif!mnl airlints) or rnlra-line transportatIon (i.l. transporta/ion 
t11'/l0lving~ or morr dif!mnl strVices of the sa11ll aÎrline). TIN expliCllmduslon of Ihm Iwo 'YPtS 
of transp#:lallOlt in vanoUJ paragraphs of th,; Artide Ihmforr 11IIa1ll Ihal an air/me m;ays tanf! 
nghlJ als~belWtm pomts whm it dots nol m;oy ~r extrast traffic righls (Jet paragraph 10 a) oflhis 

'11 t 

). ) 

Article /1;.'(on;unc/lon wzlh paragraph 2 a) of Illt Artlcu on 'Comme-maJ Operallons') . 
• t' 

'1 ' 
Under Ihi PAT A difft!rt1l1 'YpII of lanf! rights an avai/able ta airlints. For air Iransportallon (on 
a dinCl, ~ttrline or in/ra-line basis) httwmJ the lmitories of Iwo PAT A membm Ihe airlint(s) of 
any PAr-4 mnnber en;oy(J) fuil tanf! righlJ (J« para$raph 1 of this ArtICle), whtle f(Jr air 
Iransport~}ton (on a direc/, inltrlint or intra-line basiJ) by an air/ine of a PAT A member IMtwmt 
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lIN tmi/ory Of anol,," PArA mtm,," an." Ihllmifory of a nfJII-PATA Jla/t only IIN'righll" 
rnatch is txchanged u1kU,lhI PAT A (Sft paragraph 4 a) of Ihi! A rtic/t for lariffi in rebtduûJ air 
transportation and paragraph.5 of Ihis A rtidt ln ronjunction with S«tion J of Anntx l for lariffi 
in non-Ichtduitd aIr tramportalim). Tht righl of an a/rlint 10 match tht tanffi of a", ofMr airli", 
for Iransportation bttwmt Iht same pomts eomtitutts ont of rht most basic pnncipltI in mltrnalional 
air transportal/o~. Thil righl to malch 1S thmfort aiso txttntkd, m tht basis of rteiPr«!Iy, to 
air/ines of non-PAT A slates in mf'tct of inttmalional air Iransportalion'folfrom the ItrrÏlory of 
any PAT A membtr (m paragraph 6 of Ihis A rtkk). 

If, on tM other hand, a non-PAT A lIait mlriell tht matehing righl of an arrlmt of a PAT A 
1I1t1nbtr by limiting or txduding the part/cipal/on of thal arrlint zn tanfft btlwttn tht ttrrÏlOry of 
anotm PAT A mnnber and thal non-PAT A SWt, Ihal olher PA TA 1I1t1nbtr (wkh txtreistS, dirtct 
controlOW7' Ihm larifft) may bt txptcttd 10 rm,," ail possible assistance to figh/ such dismmJnatory 
Irtafmm/ (st( paragraph 4 b) of Ihu A rliek). Nonnally, sueh fariffi fJJ01J/d ha1lt to bt disapPt'IMd " 
bJ that olhtr' PA TA mmtbtr. 0 

Under tht PATA Iht air/int(s) of tach PATA mtmlHr ohlam(s) pricing rights in rt.rpKl of air 
Iransportation (on a dirtel, in/mmt and in/ra-lint baslS) 10 or frtml lm tmilory.of rwry OIhtr 

PATA tmmbtr. Tariffi UJtd by sueh airlint{s) for aIr Iransportation do not dirtCtly concmt any" 
such otm mm,,". U1UÛr thf PAT A Ji crintrol 0fItr lhest /ariffi is Ihtrtfort lift ta the PAT A mnnbir 
of which rht air/int conctrnfd is a nat1(mal (m paragraph 3 of Ihis Articlt). " \ 
ln Iht ligh/ of the tarif! filing proctdurtJ rtftmd to ln paragraph 7 of Ihis Artick, lhe ngpt to "; 
match lanffs has btm zncllldtd a/so in paragraph 1 of this A rlicll, t.I. for airlints 01 PAT Ji 
mnn/;m optraling undtr the 'double duapprrJ/Ial' IJsttmr II wou/d be unrtasmabk tf) dmy Ihts, '" 
air/intI tIN righllO match Jariffi at shorttr not/ct than fflju1rtd undtr the normal filing pr«edlirtS, 
u),ile that nght is gran/Id "ndtr Iht PAT A 10 aIr/intI not 0ptratzng umltr IIx doubll"disappro:raJ 
IJ!ltm (Ste t.g. paragraph 4 a) of Ihrs Artide). '",-

Subltitu/lm of surfaa transportalion for part of the ai, transportai/on is eommon prtiètict, 
partiC1llarly as "gards intimatronai cargo tralfte. ln ord" 10 pmnii air/intI 10 IJSllhe apPlicable 
air eargo rates for the camage of sueh tralfic surfact Iransportat/on had 10 lN. brollghl undtr Ihe 
pricing provisIons of the PATA (Stt paragraph 9 of Ihis Article). HowtrItr, Ihis rtfmna,in the 
.pAT A 10 sur/ace transportatron is mflrtly a matter of pricing btramt, if no air tariffi wouJd bt 
us(d for such surfact transportalron, thal tramportatron ,wouJd mnain oUlS1tÛ the leopt of an air 
ag"tmm/. 

ln tm °ease of in/trlint trampor/al/OTI Iht various pricing righls sptafitd in this Ar/içk a" nol 
availablt for an a/rlmt partic/pating in sllch trampor/atlon on a domestic Ste/or only, if anathtr ' 
airlint wou/d thmby oblain pncing opporfunititI 10 whrch if il nol m/if/id u~ Iht PAT A (let 
paragraph lOb) of ,his A rtidt). ÔlhtrUltst, il wou/d bt pomblt for an arr/ine of il nfJII-P AT A staft 
10 mJ!)} in praCllCt t.g. a 'do*ble disapproval' larill r(gimt bttwtm tIN lmitorit! of a","11I.IO PAT A 
mnn/;m, by makmg an inftrlint a"angtmmt with a dt{m'tslic air/int of ti/ber 'Of Ihm mtmbm. 

" , 
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ARTICLE l~ 

Consult:ltions ' 
(1 ' 

Any puiy may:ar any time, rcquest consultations with any one or more other puties with 
.respect ~o the perform2Jlœ of this Agreenient. including any part or aspect of, or any matter 
related 'rci, air transportation performed under this ,Agreement. Such consulrations shall 
begin ai the ~rlic:st possible date, but not larer th:ln 60 d:lys from the d:ue chat other put}' 

or parties receive(s) the rcquest,. unIas otherwise agreed. Each party to such consultations 
shall 'prepare and present during such consultations relevant evidence in support of ies 
position in order to fu:ilirate informed, r:ltional and economic dedsions. Prior CO the 
commencement of such consulations the p:zrties thereto shill inform any party not 
mmomtÏng thercin of the nature and date of such consultations and 10y such party shall r--- I"rr; ~ 

have thç, right to attend such consultations as 10 observer. • .> 

, ' , 
" 

\ 

,'. ' ARTICLE 14 
.. 

Applicable Law and]urisdktion 

\ . 
1. The' parties shill take the :lppropri:lte steps, in :lccordance with thdr respective consei-

rutionaJ procedtmS. to ensure th:lt this Agreement :lnd ail of ies provisions arc: incor­
po~ted in their respective nation:lliegislations. 

2. This ;\grecment shill he governed by internuional law and the parties undemke ro 
perfQrm this Agrttment in good faith. , 

3. In ~ a dispute betwec:n any t'Wo or more parties uises under chis Agreement 
conceming 2,lly matter regulated by chis Agreement or concernmg che appliobility of 
this 'Agreement, ies interprearion or application, che dispute sha11 he: considc:rc:d co arise 
undet intern:ltionallaw, the determin:ltion 10d interpret:ltion of which shaH he resolvc:d 
excll!~vdy in :lccordance with the proviSions of Article 15 (Sectlemenr of Dispuces) of 
chis :Agreement. 

,. , . 
A basic /4gal problem aming in roptet af mltma/ianal agmmenlI btlwten I/â/tI (()11emzI "Jh, 

, relationJhip klWml national/aw and inlmtallo11ll//aw. 
/1 isimPortant Ihat tht PA TA aClftllmforreoflawaJso Wllhin thtltgal ordtroflach of the PAT A 
mnnbm.' This wi/J l.g. pmlUt an air/inl of a PAT A mtmbtr 10 iTlflolu th, ProvUIOIU of Ih, PAT A 
in a '!tga/ action broughl btfort a loca/ COllrl of ana/ber mmzl7tr. Ta sml" Juch forrt of IaUl, 
paragraPh 1 of IhiI A rlicle JltplllaltS ,ha/la'" PAT A mnnbtr Jholild take Juch aelion aJ will bt 

'. n«tJJar) 'la tha/ md undw I/J own cons/ilulion. ln som, JlaltS fhe formai apprrJflal or acrtplancr of 
th, ag1'tf1'1l1l1 dJ JUch, ,h1"Ougb a parliamm/, a pmiden/, or othmuiIl, will rn/ail I1Ich foret of law . 
ln 01;;';' JlallS Iht e()11Jlil1llion wiJ/ rrquirt Iha/ naJionai legllia/ion il paJJed Iramforming tIN 
agrt~ inlo na/jana/w . 

• , f 
< " 

H~/ tIN t/ftet of the incorporation of Ih, PAT A in th, natlanal liga' orrkr of a PAT A 
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!1ImIiNr JhoÎlIJ nol bt Ihal wilhin lhal kgtl/ 0",," Iht P.If T.A UlfJII/J IIJII ils inltmll/ion'" /tgal 
JlalUS and woulJ thui bt ap/lied and inlnpt't/ed aJ lI11J national Iaw of /hal numbtr. Olhmuist, IhI 
p.If TA COli"', ar naliona//aw of Ihal PArA mnnbtr, bt Jtl aJidt by othtr national Jau, of lhal 
TIImIkr, wh"t a local court of Ihal mmtbtr, in app/ying tht PAT A, wou/d nol bt bound 10 laltt 
a«tJunt of tht ru/a and principla of intmuztional /aU!. For thal t'taJan paragraph 2 of Ihi; Artic/t 
txpJicitly stala lhal the PA T.If shall bt gOfltmtd by inttrnalional /aU!. ThiJ paragraph, howwtr, is 
lItmSanly opm-nuird. QUf!.IliOllJ conctmtng the Itgal slalul of an inurgOfltf'lfmm/al agmmml 
wilhin Iht national IIgal ordtr of a slalt party 10 that agrmnml, can on/y bt sol1lft! by lhal slalt. 
Unftss tht constilutlon of a slalt ncognrza tht prindplt that Wllhtn ils jumdicllon mltma/iona//aU! 
talles pmttima OtItr national 1aU!, difftrml nallonal Itgal prindplts may he applitd by that Italt. 

Paragraph 3 of Ihis ArtidestipulaltJ lhal diJputa btlWtm PAT A mtmbm C011mnrng tht PAT A 
shou/d IN Upl mllftly otJ Isidt lm national }uriJdifiion of any particu/ar PAT A mtmbtr. In such 
disputes no rufet,and principlts 'alm Ihan lhost fortaming 10 the inltmlltional IIgai ordtr shou/d 
app/y. Cpnstt{IJmI/y, lm tktmrunilhon, inltrpt'ttatiim and applicalion of thtstcrum and prindplts in 
tadJ sptcific cart shou/d bt Itji 10 the dtmlon of Iht 1t1Jilrai lribunal, ~.t. lhe inlmaltonal judidary 
undtr thl PAT A J]ltnn. u, -

ARTICLE 15 

Settlement of Disputes " , 

1. Any dispute bctwccn aoy two or more parties arising under this Agreement which is not" 
rcsolved by a fuse round of consultations held betwecn these parties pW'SlWlt to Article 
13 (Consultations) of this Agreemcot, may he referred by agreement of thesc: parties for 
dccision co some persan or body. If thcse p:trties do not sa :lgree, the dispute shall :It the 
rcquest of any of them he submittcd to arbitration in :tccordance with the procedure 5C!t 

fonh bdow. 
2. ~itr2.tion shill he ,br a tribunal consisting of as many arbitracocs as there are p:lrties tO 

.. 1 

the dispute plus one addition~ arbitrator. This tribunal shall he constltutcd as follows: 
a) within 30 chys after che recelpt of a l"e<1uesr for arbitration, ach party to the dispute 
shall name one arbitrator. Within 60 days after these arbicrarors have been n:uncd, they 
sh2ll by agreement appoint :In additional arbitrator, who shaH act as President of the 
arbitr~l rribun:ù; 
b) if:ll1}" put}' to the dispute f:lIls ta name an arbitrator , or if the addirional arbitrator is 
not appointed ln accordance with subpuagraph a) of this puagraph, any party to the 
dispute may l"e<1uest the President of the Intem:aional Court of Justice ta appoint the 
nccess:uy arhitr2.tor or arbitmocs within 30 chys. If the President of the International 
Court of JUStice is of the same nacion:ùity as one of the parties to the dispute, theJmost 
senior Vice· President of the International Court of Justice who is not disqualtfied on 
that ground shall make'the appoincment(s). \ 

3. Bach arbitncor shall have one· vote, except that, in case the (Otal number of ubitrat~rs is 
c:ven, the President of the arbitral tribunal shall have two votes. 

4. Except as otherwlSC agrccd bctween the p:trties ro the dispute, the arbitral tribunal shall 
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,'by l m2;oricY vote detctminc the Umits of ics juriSdlction in açcorcb.nce: with chis 
:Agreement and csrablish ics own procedure. A~ che: direction"of che tJibunal or:lt che 
'requcsr of any patry ro the dispute, a conference ro detérmine the: precise issues to he, 
I~icra~ and the specific procedures to he followed shaH he held no lacer chan l~ days 
'jlfter the: tribunal is fully constltuted. -

'., :txcept 2.S othc:rwisc: agreed he:tween the parties to the dispute, each party shaH submir a 
, !fcmoC2lldùm within 4' days of the cime: the: tribun:ù is fully constltutc:d. Replies shaH 
, ,!k due 60 days1acer. The tribunal shall hold a heâring ae the requese of 21\y party, or tt ics ", 

9wn discrerion and by maJority vote, within n days atter replies ue due. 
6. The tribun:ù sh:a11 acrcmpt to render a writcen deCÎslon within 30 days afrer compledon 

, ;,~f the hearing o~, if no heuing is hdd, after the date the replies are submirced, whichever 
; f,s>$()()ner. The decision of the majority of the tribun:ù shaH prevajl. 

7.l~e tribuo:ù sh:all be competent, at any time and in any evenc, either upon ics 0rn 
:\forion or ae the request of my p2fl}', to prcscrihe: provisional measures neces:sary to 
~~guud the rights of the pmies. Any p:uty may mm such requesrs in ics written 
!!lleadings, at che hCiU1ng, or subsequently. ' , 

8. '[rhe puties to the dispute may submit requests for darificatlon of the deèision within 15 
;~ys after it is rendered and any cluification given by maJonty vote shaH he issued within 
,~p days of such rcquest. 

9. :;pch party to the dispute shall, consistent wich lCS nauonal law, give full effect co any 
~ecision or award of the arbitral tribunal. 

10tfne expenses of the arbitral tribunal, including the fces and expenses of che arbitt'ltors, 
::~ha1l he sharcd equaUy by the parties co the dispute. Any expenses mcurred by the 
,!~nternacional Court of Justice in connection wlth the procedures of puagraph 2 b) of 
,.~j:ùs Article shall he: considered to be part of the expenses of the arbitral tribunal. 
\: 
~I" . -

In'ftul it ir ftlr that tmIÛr thl PAT A a subslanllal nttd for con/liel mOltll101l shou/d bl mvisagtd, 
a tIJfforml Article 011 'Stulemmt 0/ Disputer' should ht drafttd. Notab/y, the mablishmmt of a 
~nml jlldida/ body c01i1d Ihm bt c01Itmrplattd. The promt Article largt/y "l'mmts the 

;lE'X (Materai) approach 10 the sm/mlmt of disputes. H~er, paragraph 7 conslllllies an 
mA anl mn~atiff P1YJtllSÎon which inlrrxluctJ tht concept of 'Provmonalmtasllro' 10 bl takm al 
IM,·. ribIl11a/'s ins/ruction pmtiing the final dtcùÎon. 

"~l' . 
,:,~ _ ' ARTICLE 16 

·lt! Ame:ndments 

';li! ' . "~ , 
11tfs Agreement may be amended at the request of any party. Any proposed amendmenr to 
~~ Agreement must he approvecl by ar IC2sr two-thirds of the number of parties and shaH 
t?~ become effective betweeo the panies having approvcd che amendment. 
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ARTIÇLE 17 

R~gistntion with ICAO 

Upon the encry into force of chis Agredmenc che Governmenc of ............. shall register chis 
Agreement and ail amendments chereto wlth' the International Civil A vianon Or8'lnizarion 
and sha11 keep that Or82-nizacion informed of the states parties to this Agreement. 

\ 

ARTICLE 18 

• Acceptance and Withdrawal 

1. This Agn:ement shill he open for accepc:mce by any scate member of the Inrenutional 
Civil Avi:ltion Orgaru~tion. 

2. Any stue rcfcrrcd to in p2.1"agraph 1 of this Anide wishing ra acccpt chis Agreement 
shall deposit a notification of acceptance wich che Govemment of ............. , and such 
stace deposiring such noeificatlOn shall have accepted chis Agreement drl the date of che 
recetpC thercof by the Government of ............ . 

3. Any stace may ac any cime withdraw from chis Agreemenc by deposiring a notification of 
wiclldrawal with the Governmenc of .............. A parcy depositing sucb notification shall 
ccase co be a pany tO chis Agreement one yor after the date of che recetpt thereofby the 
Government of ............ . 

4. The Govemment of ............ shaH'ac once inform a11 states 'wluch have accepted chis 
Agreement of the d2te of recelpt of any notificacion deposited with chat Government 
pursuant co p:tr:1graphs 2 and 3 of chis Article. 

TIN obj«flflt of the PAT A il ta tstabiish a bttm' regulatory framwork for rntmtalional air 
transportatIon throllgh mu/tt/aterai cooperallon. Such framtUlOrk sh01l1d not br rntricttd 10 a frw 
'chaIm' states. Thrrtfon, memberJhrp of tht PAT A Ihould m pnnClplt he open to alJ ItaltJ. 

According 10 paragraph l of Ihis Artldt, ICA 0 mmlbmhlp IS Ihl Ql/ly prm'llllSiu for bteoming a 
PAT A membtr. Thil cnfmon has btm rnm1td ln lIN PAT A for arga/lizatr011aJ PllrpOItS. Il lits in 
uilh Ihe vanOIl! reformas ln Iht PAT A la bath tht Chicago Convmtron and ICAO and It allolds 
any problnrzs tlnder tht PAT A conctming t.g. Jtatt reeogmllon. In IIreIU of Iht und/spllttd rait of 
ICA 0 as thlonly worldwrdt interg01lmtmmlal organrzatton ln wh/ch t/lrfllally alJ J/altS roopl1'atl 
for tht PUrpOSI of dtfitloping and promaring mternallonal aIr Iranrport, mnnbmhtp of that 
organizalton Sft1llS a fair and rrasonablt prtrequùrft for a rIait to b«amt mmzher af thl PAT A. 

For rtasons of sImplificatIon and cont/mlmet paragraphJ 2 fa 4 oflhis A nid, provùk that ont 
parl/eu/ar g01lmzmmt shall aet as dtplHitary in resptct of th, inst17lmmii of aectplanet and 
wrlhdrawaJ and as admiTllslratar as regards tht information ta bt drcu/aled amang fIN mnnbm 
abolit such acceplanci and uithdrawai. Thl samt g()lltmmmt wollid hl in charg4 of th, information 
to bt prollultd to [CAO pmuant JO th, p",tding Artid,. 
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'. . ARTICLE 19 

Encry jnco force 

1. This Agreement shall encer inca force: 
a) fat any stace 1ctepring rhis Agreement before che dace ch2.c Annex 2 co chis 
Agreement ccases co 1pply, in the m2.flner which chac Anna specifies for such en cry into 
force; and 
b) for, 1'1'I'''Î srace accepcing chis Agreement on or arter the due rh2.t Annex 2 ta chis 
Agreement ccases co 1pply, on the chee of such :lccepnnce. 

2. Any agreement, :u1'angcment or undersranding related to air transportation, in force 
between my twO or more tnrries befoee and on the date of the encry into force of chis 
Agroanenr between such p2.rties shill, :lS betwc:cn rhem: 
a) he replacc:d by chis Agreement, if :md ta the extent such agreement, arrangement or 
undc:rstmding prc:venrs che full implemencacion of chis Agreemenc or of any parr 
thereof,' !md 
b) otherwise remaln in forcc: .. 

3. Any agreement, 2.ttllngement or undersnnding rdated ro air cransporr:mon, c,ther chan 
this Agreement, which enters inco force betwc:cn my two or more p2.Ccies on or after the 
date of the entry inco force of chis Agreement beeween such parties and which èontasns 
cerros ind conditions different from those contaÎned ln this Ag~ement, may at any rime 
he appUee! hetween these parties, providee! chat: . 
a) sucli.agreement, arrangemenc or undersranding does not affect the rights of any 
other pirty pursuant ta chis Ag1'e\!ment, and 
b) che'ptovisi0n(s) of such agreement, arrangement or undersranding which prevent 
the full implemencation of thiS Agreement or of any part the~of sh,jl CC:lSC tO apply 
chree (3) years after the chee of thdr entry into force or ac such eaIlier date:lS agrecd 
bCrween the parties concerned, unless these parties agree ta extend the effecciveness of 
such prOvisÎon(s) for one or more subsequent period(s), each of which shall not exceed 
three (?~ years, ic being understood that no such extension shall he effectu:lCed more 
than siX! (6) months before che date on which such provlsion(s) would othecwl5e cease 
to apply; and 
c) such iagreement, arrangement or understanding shall he notified promprly ta ill 
other p:!!tICS to chis Agrc:cment . 

. 4. Any party co chis Agreement whicb uniIater:l1ly cerminaces the effecciveness of the 
provisions of any agreement, arrangement or understanding which cernain in force 
pursuant to subparagraph b) of pmgraph 2 of this Article, shaH cease to he :l party ta 
thlS Agreemenc as from the date on which such termination' takes effee!. 

The gmff'ai NlU contamta in subpararaph 1 b) of Ihis A nidt is thal tht PAT A mlm ;nlfJ fom 
for a Jlalt onl/ht datt thal it atctptJ tbt PAT A. Only dtning the Ira1ZJ1lionai pnitJd, whm Atmtx 
2 app/ùs, tht ,mIr] În/o foret. will bt 11 a laI" dalt (JIt ~ctl0n 4 of Anna 2). ThiJ lxctplÏtm has 

" bmt tnatk m ortkr ta gM tach of thntaltI ampting the PAT A auring thl transitiona/ pnioJ Jhe 
opportunrty tu amrmint whtth" or RoI thf.P AT A can alrrady allhal Jtagl he fl/lly rmplnnmltd 

, btNJJttn lhem .. 
, : , 
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TJx mnaining part of Ihis A rtick rtguJales IhI kgal rrJalionship btlUltm IhI PAT A and 01,," llir 
transport arrangmunlJ btlWtm PAT A mnnbtn. ExCtpl in IhI sp«ial arnnnslanas mmliontd in 
Stdion 5 of Annex 2, p,.,.P AT A aIr transport arrangmzmJJ (i.t. arrangtmmls m fom btlwttn 
slatt! btjorr thty ;om the PAT A) should ObvtOIlSIy mnam m f01'Ct only in la far aI air/int! dniflt 
apport/lnitits thtrt:from m addlflon to thaft Itt ouI in thl PAT A IIItif (t.g. ftfth frttdom traffic 
nghls in additIon IOlht 'mrnimum rtgimt' pll1'!uantto paragraphs 1 /07 ofS«Iron 2 of Anntx 1). 

If a PATA membtr canctls 1uch additional prt-PATA opporlllnititJ (In accordanr:t wtth tht 
Imnmatron r:larlit conlarntd ln Iht rtltvanl prt-PAT A arrangmunt J, Il wrïl1rmllilantously Imt ilS 
PAT A mnnbtrrhrp (SN paragraph 4 of Ihil A rlrelt). Thrs prrwmon rs included in Iht PAT A 
btcaust PAT A membtrr may lx txjJ«Itd to rtfrain from u~jlaltral mincI/fit actrons flÎs-à-ttis tach 
othn. 

On lIN olhtr band PAT A mmzbm ;hould bt fret 10 roncludt btlwem lhem arrangmun/J which 
difftr from tht PAT A, provukd /hty do no/ afftct tht nghlS whir:h a/hm hold II7Idtr the PAT A 
(SN paragraph J of thrs A rtick). Withollt JUch provision 1 Iht PAT A wou/d htr:rmu an tlnTlKtIIarily 
ngid ll1IIi dogmalic rnslrumml. HOUIN'er, Iht fat:z/ity sholiid nol afftellht ohligatlon of tach PAT A

8 

mnnbtr to rrfratn as mueh as possible from conduding arrangmunlS Wllh any atm PAT A mnnbtr 
which' art inr:011Srstml wùh lIN PAT A. This paragraph IhmfOrt provrdes Ihal such tyjN of 
arrangtmml can lx condllma c.q. rt1Iaildatta for (a J limrltd pmod(s) of Iimt onl], Ihus forong tht 
PAT A mnnbtrr ron«mtd pmodically 10 rtf/ltiIJ Iht nteWl1] of mamtarning any bllaltral 
arrangtmml wh/ch tkviattJ from tht PAT A. 

4NNEX.l 

Section 1 
The airline(s) designated by a party shall, subject to the temlS of its (their) desIgnation, he 
enrided to opente any route for the conduec of incernatiorul air tr:Ulspomoon and on such 
route: 
1. co fly ovec the terntory of any other pany, other wlthout landing 10 chat temtory or in 

connecoon with (a) lmding(s) (tel he) made ar any pomt ig dut territory; and 
2. co include. as a Stop for any purpose, any point 10 the tecQtory of any other party, 

provided that, if any such point 1S included on such route for the purpose of performing 
international '-Ir tr:mspomrion heewccn that point and any other point. a point in the 
territory of the party which has dcslgnated thar (chose) mline(s) shail he 10duded on 
dut rouce for the same purpose. 

Section 2 

Any airline of any p:lrty oper:lt1ng any route pu~ant to SectIon 1 of thiS Annex shall, 
subject co the terms of its designatlon, he entitled to perfonn any International air 
t~mtion heeween any polOtS on such route, excepc that betwccn any such pomt in the 
territory of any othec party and any such pomt ln the cemtc)ry of any ~tate not party to this 
Agreement, such '-Irline may perform only: 
1. intenutional au transportation 10 respect of traffie which, as e-videnced by the document J 

authorizing the c:uriage thcrcof betwc:en such po1ots, has been cuned 10 sucb mns-
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portari?n from or will he carried in such tnnsportation co àny point(s) outside: che: 
tetritories of chat ocher put}' and of chac Sr2te, and 

2. any incernation:u scheduJed air cransportacion if no airline of chat other party performs 
incernacion:u scheduled air transporucion betwccn che same poines. and 

3. any International non-scheduled air cransportation if, during the period 'of 30 d:aY$ 
preceeding che: d:ty on which such transporraoon is co be performed, no airlini of chat 
octfr put}' has performed incernation:al air cnnsportation bçcween che same polnts~d 

4. ari~ Intern:arion:u ~heduled air transportation if, and up co the sarne number of ilighcS' "" 
wi~, which, any airline of any party, wich the exception of che atrline(s) of chat ocher "" 
party, performs such transportation betwccn che same pomts, and 

5. an)!' tnternation:u non·scheduled "jr mmsporcation If, and up co che same number of 
flighrs with which, during che perioo ôf one yoI prccccding the d:ay on which such 
transportation is to be performed, any airline of any put}', with the exception of the; 
airrrne(s) of thu othec party, bas performed su ch transportation between che same 

), d 
poytcs, an 1 

6. anr ineernational scheduled air transporc2tion if, and up to the same number of 
aircraft-kilometcrs ovec which, such cnnsportau6n is performed betwccn (a) podlt~ in 
chccerricory of the party which has dcslgnated chat :ur1ine and (a) point(s) ln {~) 
s~e(s) noc p:uty co crus Agreement by (:an) airline(s) of chat ocher party, and " 
'7 " 7. ""r. incern:ation:u non-schcduled air transportation if, and up co che samc number of ~ 

21iciafc-kilomercrs avec which, during chcJ?C_riod of one ye:ar prccccding the d:ty on ~ 
which such tnnsportation is co be performcd, sù~ cr.msportatlon has becn performed " 

be~cen (2) poine(s) in the cemtory of che party wnicJ:1~ has des)~:ated th2t airline and .. "", 

(:a~ poine(s) in (a) state(s) not party to chis Agreeme~t bY<ili)-a,e(s) of thar other " 

F2fY.' and _1 - •• dd" "h ' ').. fi d . 8. any InCern200nOLI ",r cransportatJ.on 10 a IClon co t e transporcatloll rc crre co In 

~gnphs 1 to 7 above, as ~rmit~cd by chat othec rb,hy pursuant co arÎy agreement or 
u~crst2ndjng or ochecwlsc, IC l'R'rng underscood chat l~y reguesc co per~it thlt airline 
to}penorrn such 2ddicion:a1 ,mcemacionll air transport2c\on noc mcluded l'Il such :lgree­
ment or underscanding sh:l,ll noc be deOled by Ch2t other party Wlchout re:asonable 

fi 
grpunds. 

'ri 

SecJ,n 3 If " 

E:Kh:y.ury shill illow any 2Ïrline design2ted by any oeher pUer, when operacing 2.ny route 
and ~rforrnlOg air cr:ansporution pursu2.nc co Section 2 9f chis Annex, on my or all flighcs 
:lnd ~t the option of th2t llrline, without loss of 2.ny right otherwlsc aV211able co chac :urline: 
1. co opetace flights in elther or both dIrectlons and wicholM directlon:a1 or gcognphic 

lt'fuitaClOn, and ., 
2. ct) omit Stops at any poinc(s) outside the territory of the party which has designatcrd th2t 

afrline and lt any except ill points in che rerritory of Ch2t parcy, and 
3. ~Ij change, :I.t any poine, the rype or number of 21rcraft: openced or che ilighrnumber, 

p~vlded thac, 10 case such chmge calees puce aC 2 point oucSlde che rerrirory of the party 
~1Ch has desig02ced th2C mUne, the operation from sucb point is a continuation of the 

pf'C'Dtion to such point. ' 
'I 
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Section 4 
Ta the exrme ~ny righes ~vailable co a put}' far che canduct of intenution~ air tnnspor­
cui on between ~ny pointS are noc used by its own airline(s), chat party shül, ae the rcquest 
of any oeher party, allow any flighr(s) operated bctween che po~ntS concemed by che 
airline( s) of that other- party ro be used for such air mnsporr:mon. 

Section 5 
To che extmc cMt ID airline of one tnrty is permitted to penorm InternatIonal oon-sche­
duled air transportation beeween (a) point(s) in the rerritory of another party and (a) 
POlot(S) in the terntory of a stare not party to chIS Agreement: 
L duc airline shall comply wIch the Iaws, regulatlons :lnd rules WhlCh that other party at 

10Y time specifies to lx applicable co such transportation, and '. 
2. dut oeher party shall, If ie appHes differenr conditions to differenr airlines in respece of 

such transportatIon, apply che least restrictive of such conditIons ro that :a.irline. 

Section r; 
For the purpose of this Annex: 
1. co perform cransportaClon between points shall mean co perform transportation from 

one point to another pomt without interlining or intn-lining in between wd, except as 
regards pangraph l of Section 2 of this Annex, irrespective of the ongin and destination 
of rheitr:lffic carned 10 such transportation, 

2. the wbrds "che same poines" shall lx inrerprered sa as to include in respect of cach of 
these points any airport in the: same country withlO :1 greac cirde distance of 100 
kilomerers from that polnt. ' 

As in hila/trai aIr /rarujJ?rt agrmnmtI, th, primary PU'POllO/ thù A11r1t'X iJ 10 defin'Ih, rouln 
whkh 1114) bt operated by IhI dlSlgnatfd alrline(s) of any PAT A mnn/;er 10, fram and ilia Ih, 
ItmlOry of any other PAT A mtmbtr and lb, Irallie nghls whteh such arrlrnt(l) may txtrdst on 

" such rouIt!. 
,\, Cfnsistmf Ultlh the basic ObjtCtlllt of tht PAT A, rhu Anntx txtmdr a maXImum of 0pporflinititI tu 

Ih, ~rrlrneJ of PAT A membm wllh a minImum of condmons and rmamon!. ThIS 11 partrcularly 
sa f1'l mptel of /h~ roI/fi rtgh/s, smee Ih, rrght for an arrime la stlect the points fa lx rncluckd on ils 
sendw has a mueh waller eOmptfrtrtlt ifftet 011 other alrlmes than tht nghl la carry traffic klwem 
such pornts. Under the PAT A, Ihmfort, no mfrte/ions apply la route struClUffl (s« Secllonl of Ihis 
Anna). As txp/amed rn tht [ntroduetlon. the on/y exceplron IS the condition that a rouIt on which 
an arr/mt of a PAT A mnnber makts a Iraffic Slop in the !fm/ory of ano/her PAT A numbtr, musl 
aho inc/udt a traffre stop m thal alr/ine', borne-country. 

ln rop«t of traffic nghti Sectlon'2 of /hu Annex makeJ a dIstinction bttwten fifth /rttdmn traffic 
rightI (I.t. under tht PAT A (hl ngÛ fol: an arrime of a PAT A membtr 10 carry tralft' from Iht 
territory of anothtr PAT A mmzkr 10 a n'on-P AT A staff and vice versa), aTld ail othtr traffic 
fighu. Wh,u such fifth fretdom nghl! art mtrrcl~:! IInw tht 'mmrmum rtgrmr dtJcnlNd in 
paragraphs l la 8, Ih( olbu Iralfi( nghtJ (an IN IXlmJtd Imly by air/inti of PAT A mtmbtrs. 

" 
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Il lhollld hi poinltti olil/hal, unlillt priring rights, /raflk rights art basieaJ/y tkttrmiMd by the 
ptJÎnts of lIplift and aiJ(hargt of tIN Iral/k. ln vitUI thmol inltr/in, and in/rn-lint Irampor/alion, 
whkh art 01 sulJSlanliai importa»ct in "Ia/jonto pricing, art praetkally imltf/anl for lIN purpOst 01 
Ihis Annex (Sft also paragraph 1 01 Sec/ron 6 of Ihis Annex). CtmJtqumtly, unlike pricing, /ht 
carnage 01 trafflc in sNa/ka JÎx/h Irmlom IJ untkr the PAT A nolhmg bill a combmalron of (hira 
and fol/rlh fmdom carnagt. ' 

~ The »eNi Id distingllirh una" thl PA TA betwten scheauka ana non:Jch,auüd aIr IratupOrlation 
~-~ eXlst! onl] whm tht minimum trafft( rrgh/s "giml applit!, i.e. in fifth freedDm transportalion 

( 

, , 

~ tollrom non-PAT if. stales (Sft Smions 2 and) of Ihis Anntx). For any typt of aiNransportalion 
~ ~ PAT A membm a rtgimt OffrttMm applit! in rojJtCt of routmg, tralfte 11gh/s, caparity and 
~, . prrcing. The onl] rt:aJon for a PATA mnnkr 10 mainlain Ih, seheduledlnon-schtdulea distinclion 

in respect of such transportallOn wou/d bt la dt/mmnl whkh market segmmls /11 oum de.f;gnattd 
air/mil art fa serve. Th/J, ~r, il plm& a maller of tIomtslie policy which JhOll1d remai» ollJsidt 
thtPATA. 

The seopt of the 'minillm rtgimt' il ntclJJarily somewhat arbItrary, although thert: IS ampk 
IWIIftcal/on for this par/ieular Jtlection of mlnrmum Iralfic righlJ. Paragraph 1 of Sect/on 2 haJ 
bttn ÎnJerlea b«a1lJt Ihm 1J no good rtaJon wh; any prolteltOn which an airline whlJhe to m]OJ in 
.'tSjJtef of Irafjic otlWten any fUiO countrrtJ, shou/d Ot eXlmdtd so as fil mdudr fralfic of whlCh fIN 
mgm or dtslmat10n is in a thrrd (ollnt'1. Paragraphs 2 and 3 of Sfclion 2 haVI km md/lckd 
beealllt Ihm /.1 ttfllally no good Teason loproleel an alrline on ,a rollft whm Il dot! nol operale Jmiw 
Ttt{tliring .IlIch proltctrm. Paragraphs 4 and) of Ihis StCtlon stek tO exlma '11t()Jf favourrd air/ine 
trtatmmt' to the airlines of PAT A mtmbtm vis-à-vIS each oth", whilt paragraphs 6 and 7 rtfltCI 
the prÎnapu of rmprocity among PAT A memhm. Final/y, paragraph 8 of thls Section SMuid bt 
"ad in conjllTlCllon u;ifh paragraphs 2 and 4 oflht A rl/elt on ' Enlry m/a Fom'. 

r, 
.1 

, 
~ " 

ANNEX2 

, Tnnsitiom.l Arrangements 

In order to f~cilit2ce the transition from existing air transport agreements, arnngemencs 
and unddrstandings to this Agreement, the following proVISions shaH apply during the 
introducc,ory phase of che applbtion of this Agreement. 

Secrion/l 
Not huer ;ban chiny (30) days :liter the dace of acceptance of chiS Agreement by lny stace, 
th~t sta~e may rtquesc consultations ~ich :lny othee st:He hlvmg accepted this Agreement, 
and :ulY, such other srate may request consultltlOnS wich chat scare, for che purpose of 
conduding bctween them a rransitional arrangement under whlch the Implementation of 
any of the provlsions of chis Agreement beewccn su ch sr:lt<:s is made subjccc ta ccrt2tn 
conditio~s lS laid down in su ch arr:mgcmenc. 
Such co~sultatlons shaH t:lke place within sixry (60) d2ys from the date of such retluest and 
che St:lcp putlop2ting cheron shaH endeavour co conclude beeween (hem such rnnsitional 
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a.mm~enc whicb ensu1'O chat chis Agreement is implementcd betwc:en them ra the 
atenf re2SOnably posstblc. 

Section 2 

Any urangemenc concludcà between any soces as a resulc of che consultacions referred co in 
Section l of chis Anncx sh,Jl: 
1. bc identificd as a ,nt1sinon:d art2ngement cn:visaged in chis Annex, and 
2. he transmirced promptly to·ill other suces which have acccpted chis Agrttment, and 
3. not affect che nghts under thlS Agreement of any other stace party co chis Agreement, 

and 1 

4. cease to apply at the dme chis Annex ce2SeS co apply, or ar such wlier dace as agreed 
betwcen che staces concerncd. 

Section 3 
If betwten any t'WO states having accepted chis Agreement cOI1$u1tations putSuant to 
Section 1 of this Anna h:2.ve not bcen requested befoce che end of the peri~ of thirty (30) 
clays tderred co in char Section, these scates slull be dcemed to luve reached a taclt 
understanding ta implement chis Agreement herween [hem withoue any conditions. 

Section 4 
1. Upon the expIration of a period of thirry (30) days following che acceptance of this 

Agreement br any stace, chis Agreement shall enter inco force for that suce as saon as 
thac state has concluded an arrangement purs,uant co Section 1 of chis Anncx, or has 
roched an underscanding pUrsU:lOC to Sectlon 3 of chi! Annex, with ae leasc one stue 
"then p:uty co chis Agreement, or, during che cime chat no state is party to chis 
Agm:ment, with at leasr one other stace having accepted chis Agreement. However, 
such entry inro force shall in no CISe be later chan the date on which chis Annex Ce:lSCS co 
appIy. 

2. The Government of ... s,hall at once infoem ,JI states which have 2ecepced chis Agreement 
of che dace on which chis Agreement enrers into force for any state pursua..nt ro 
paragraph l of chis Section. 

Sectioa 5 
If berween any cwo states, cach of which has accepted this Agreement and has become a 
party chereto, nother an :ur:wgement pursuant co Section l of this Annex has becn 
concluded nor an understanding pursuant co Section 3 of chis Annex has been reachecl, chIS 
Agceement shall, norwichstanding the provisions of paragraph 2 of Article 19 (Entry Inro 
force) chcreof, nor he implemented betwcen them in 50 far :as, du ring the pcriod of 
effectiveness of chiS Annex, such implementanon p.revencs che concmued application 
betwcen such states of :,my agreement, arrangement or undersranding referred to in chat 
paragnph. If any of che JnrtlCS betwcen WhlCh chiS Section appli~ unilatenlly terminatcs 
such concmued 2pplication, chac patry shall ccase co he a party ro rhis Agreement as from 
the due on which such cerrninarlon cakes effee!. 
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Section 6 

This Anna shaH Ce2Se to apply as soon as this Agreement has entered into force pursuant to 
Section 4 of this Annex for ... (numbc:r tO be specified) states. Then:aft,r this Annex shaH 
'remain indTecrive regardless of any subsequent change in that number 

Tht diff"'"1ct bttwttn a JmtIiI and a largt group ofp AT A mtmbm i! mort than mtrtly numifiral" 
AJ /ont' aI only a hanaflll of staltS ÎJ mtmbtr of thl PAT A, thi! ntW rtglilatory rtgTmt ha! a 
rt/ativtly limit,a if/ta. Mort01Itr, with only Il ftul PAT A mtmbm Il wr/l lM practically impoJJiblt 
t9 tnrun thal IhI advantagtJ of Iht PAT A art Iprtad mort or lm ~ually among toot mnnhm. ln 
other' 'UIOrdJ, 10 achitvt its objtr:t~ a mllltilatlral agrttmmt of Ihls 'YP' ~urrtJ a faITIy largt , 
ntnnbn-:af partiapants. B,fart such timt Îls applicaflan may havt ta bt matit subjtct 10 ,"tain 
ronditiOltf so aI 10 atJoia largt imhalanm of opporlunititJ. 

In lIi~:lhfflOf thl PAT A prrJ1lid4s ln thù Ânntx 2 for a transTllonal ptriod IIntil Juch tlml that an 
f 

agmd numbtr ofJtattJ haI btcOmt mtmkr of tht PAT A (1« Sm/on 6 of thu Anntx). Dtlnng that 
Iransitional pmod PAT A mmzhm may, atpmdi"g on Ihm If'mfic br/allral arr ITampart rtlatiOnJ, 
agtrt nth" to apply tht PAT A bttwtm Ihnn !IIithoul any ammdmmt (1« StCllon 3 of IhrJ Anntx) 
or 10 ""'ialt from Ihl PAT A in a mtrierivt sm.r,. ln Iht /alllr (IJJI thty conc/udt a Irans/tlonal 
arrangemmt whICh (an Dt applitd bttWtm Ihmz only dll,mg tht plriod of valrdrty of Annlx 2 (IN 
Ser:tI01tJ' l I!nd2 ofthù Anntx). PAT A memIMn whrch agrlton Iht /1«d 10 devraIt from th, PAT A 
aft" lhal pmod IholllJ concludt btlwmt thmz Ih, 'Ypt of pmal arrangmzmt mVlsagtd in 
paragfaph 3 of thl A rtid, on 'Entry inta Pm,', 

f 

1. • ' ' 

A Jlalr which amplI Ibt PAT A and JubJt,!IImtly mtm rnlo comuJtaliom wrth a PAT A 11It1nHr 
abolll ~ tramllional arrangmzml, may farl to (ondllde slich arrangmzml with Ihat tn,tmbtr. lrfihat 
(lJJe tlNse l'UIO slata haflt no aitmzallVt bul to con/mut to apply thl hl/at"al air tTanport agrmnml 
prtvia~'y conclud,d bttwmz tbtm (lit Section 5 of Ihu An~,x). Howt1/eT, the farlllrt of a Jlate 
acapling tht PAT A 10 rrach an agrttmmt wt/h a PAT A mtmbtr about Ibt manner in which Ih, 
PA;r -!i Sholl/d b, imp/mzmltd befUltm Ihem during the Iransilional pmod, Ihou/d nol prtf/mt thal 
slalt j.fom btcoml11g a PAT A mtmber, providtd Ihal slalt haI rtachtd slich agrttmml wrlh at kaIl 
ont P11 TA mtmhtr (lit Ser:tlon 4 of thiJ Anntx). A Jlalt which dotS nol m«t thu minlmllm 
rrf{ulmnettl (annal "alu/really lx' sald 10 ,!ua/rfy for PAT A mmzbmhlp. ThIl mtans /hal Iht 
PATJo1 wrll btcomt tfftclivt aI soon IJJ Iwo states hâv, acapt", iD apply IhI PATA,bt/ultm Ihmz, 
tT/h"!'withoul any ammdmml or on thl blJJU of artain ~nditlonl laid doum \~l' a 'ransi/ional 
arranDtmmt. ' " li i' 
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