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ABSTRACT 

Lr:ase, charter and interchange have become more and 

more important throughout the 1 ast decades. The Inter-

national Civil Aviation Organization could not ignore that 

real ity. In 1980 after a long preparatory work Article 

83bis, an amendment to the Chicago Convention on Interna­

tional Civil Aviation was adopted by the 23rd Assembly with­

out dny negative votes. Yet, in 1990, this amendment, which 

enables the State of Registry, which is responsible for the 

operation of the aircraft even if flying with an operator of 

another state, to transfer its functions and duties to the 

State of the Operator. 

This thesis takes a closer look on the history of 

that amendment. The reasons why Article 83bis is still not 

in force shal1 also be discussed. An attempt shall further 

be made to analyze the provisions of Article 83bis more 

thoroughly and to explain why states should no lonyer 

hesitate to ratify that amendment. Article 83bis has no 

controversial content and is very important for the safety 

of international air transportation, in establishing clearly 

who ;s responsible for a leased, charted or interchanged 

aircraft. 
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RÉSUMÉ 

Leasing, charter et échange d'aéronefs sont devenus 

de plus en plus important ces deux dernières décennies. 

l'Organisation de l'Aviation Civile Internationale ne pou­

vait ignorer cette réalité. En 1980, après de long travaux 

préparatoi res, l'Article 83bis, un amendement à la Conven­

tion de Chicago sur l'Aviation Civile Internationale, a été 

adopté par la 23ième Assemblée sans opposition. Aujourd'hui 

en 1990, cet amendement permet à l'état d'immatriculation 

qui est responsable pour l'opération de l'aéronef, même si 

cei ui -ci effectue des vol s avec un compagnie aérienne d'un 

autre état, de transférer ses fonctions et devoirs à l'état 

de l ·operateur. 

Cette thèse veut discuter de plus près l'histoirE­

de cet amendement ainsi que les raisons p0ur lesquesl1es 

l'article 83bis n'est toujours pas entré en vig~ur. En 

suite on tentera d'analyser de plus près les provisions de 

l'article 83bis et d'expliquer pourquoi les états ne 

devraient pas hésiter plus longtemps à ratifier cet amende­

ment. l'Article 83bis n'a pas le moindre contenu contro­

versé, en outre, il est très important pour la sécurité du 

transport aérien international car il établit clairement qui 

est exactement responsable de l'avion leasé, affrèté ou 

échangé. 
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INTRODUCTION 

At the time of the drafting of the Chicago Conven­

tion in 1944 few aircraft were being operated pursuant to 

"lease", "charter" or "interchange" 1 arrangements. From 

the mid-sixties, the use of these practices has substan­

tially increased. While the leasing of aircraft is the most 

common practice today, charter and interchange arrangements 

are also being used more frequently. These latter arrange­

ments are partlcularly used during peak demand seasons ta 

meet needs caused by late de1iveries of new airplanes, etc. 

An exampl e shall i 11 ustrate the tremendous growth 

of the leasing industry in recent years: of the two main 

leasing companies worldwide, Guiness Peat Aviation Group 

Ltd. - (GPA) owned some 20 aircraft in 1983. By early 1989 

their fleet had grown to 165 planes. 2 In the same year, 

GPA ordered 308 new ai rcraft, the bi ggest order of new 

aircraft in the history of civil aircraft manufacturing 

industry, for delivery over the next few years. In addition 

to the orders of new aircraft, already placed, the delivery 

of the se aircraft will bring the number of aircraft in GPA's 

fleet to sorne 820 aircraft,3 thus en1arging its f1eet 

beyond that of the largest ai rline of the western wor1d, 

United Airlines Group.4 
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The great demand for leased aircraft is connected 

to the advantages of leasing arrangements. Not burdened 

with the enormous prices of new aircraft. companies which 

lease new aircraft also benefit from different and advan­

tageous forms of financing such as the investment tax 

credit. In addition leasing allows airlines to have access 

to the latest technology at relatively low prices. 5 It 

must be mentioned that apart from the II pure " leasing com­

panies, airlines are also involved in leasing, charter and 

interchange arrangements among themselves. 6 

The Chicago Convention assigns functions and duties 

to the state in which the ai rcraft is registered, the State 

of Regic:try. 

A State of Registry must comply with the rules and 

regulations of the air under Article 12 of the Chicago 

Convention. A State of Registry certifies the airworthiness 

of an aircraft pursuant to Article 31 of the Chicago Conven­

tion and it licences the personnel of an aircraft pursuant 

to Article 32 of the Chicago Convention. 

However, a State of Registry may be unable to dis­

charge its duties and responsibilities satisfactorily in 

situations where there has been a transfer of the ai rcraft 

to an operator located in another state; the original 

Chicago Convention of 1944 does not provide for the assign-
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ment or transfer of these duties and responsibilities from 

the State of Registry to the State of the Operator. 

"One set of acceptable international standards 

applicable ta the manufacturing , type certification, air­

craft worthiness",7 does not exist; rather each State of 

Registry has its own standard. The differentiation in 

standards, often considerable, "creates administrative and 

practical difficulties".8 Often astate, whether aState 

of Registry or a State of Operator "exercises its own dis­

cretion in determining what it will or will not accept in 

relation to the standards selected by another country's 

regulatory authority for the same aircraft." 9 This paper 

considers this transfer of certain functions and duties from 

the State of Registry to the State of the Operator, through 

an examination of Article 83bis of the Chicago Convention 

[hereafter Article 83bisJ, adopted as an amendment to the 

Chicago Convention by the 23rd Assembly of the International 

Civil Aviation Organization (ICAO), in 1980. This amendment 

has not yet come into force due to lack of sufficient rati­

fication. IO The history of Article 83bis will be discus­

sed. As well, the process of its ratification will be 

considered. Ratification of Article 83bis is essential for 

its entry into force. Only then will problems relating to 

the state functions and duties mentioned above be resolved, 
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thus facilitating lease, charter and interchange under-

takings. 
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ENDNOTES - INTRODUCTION 
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Chapter V, sub-chapter l, para. 6. 

2. James C. Halstead & Julius Maldutis, "GPA Group 
Limited ll
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p. 20. 

3. Richard G. D'Lone, "Large Leasing Company Drders 
Restructure Aircraft Acquisition ll

, Aviation Week and 
Space Technology (AWST), 24 April 1989, p. 27 (see 
Attachment [). 

4. Idem, p. 24; Perry Flint, IIThe Joy of Leasing", Air 
Transport World, June 1989, p. 24; U. Klee, AirlT'ilë 
Fleets International, 23rd edition, 1989. 

5. 

6. 

7 • 

8. 

9. 

10. 

D. Bunker, The Law of Aerospace Financing in Canada, 
1988, p. 58 et seq. 

Supra, note 4. 

E. Keating in an address to AIA Industry and Air 
Authorities, Washington 19-20 April 1989. 

1 dem. 

Idem. 

98 ratifications are required, 98 was the 2/3 majority 
of the Members of ICAO in 1980; 2/3 majority being 
required for amendments, see Article 94(a) of the 
Chicago Convention. 
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CHAPTER 1 

OUTLINE OF THE HISTORY LEADING TO ARTICLE 83b1s 

OF THE CHICAGO CONVENTION 

6 

1. Resolution B of the Guadalajara Conference (1961) 

Article 83bis created to deal with the problem of 

an ai rcraft registered in one state and operated by an 

operator in another state, had its origins in the 1961 

Resolution B of the Guadalajara Conference. l The Resol u-

tion B reads as follows: 

RECOGNIZING that the Convention Supple­
mentary to the Warsaw Convention for the 
Unification of Certain Rules Relating to 
International Carriage by Air Performed by 
a Person Other than the Contracting 
Carrier deals with certain aspects of the 
charter and hire of aircraft and that, 
further, the necessity arises also to deal 
with the legal problems affecting the 
regulation and enforcement of air safety 
which has been experienced by certain 
States when an aircraft registered in one 
State is operated by an operator belonging 
to another State, . 

URGES the International Civil Aviation 
Organization to study those problems in 
the li ght of the most recent ex peri ence, 
with a view to 2chieving greater safety of 
air navigation. 

It should be noted that the Guadalajara Conference was a 

Conference on private international air law, while Resolu-
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tion B obviously deals with public international air law. 

While these two fields are certainly related, some Delega­

tions to the Guadalajara Conference, such as that of Mexico, 

did not want to examine aspects of private international air 

lawat all, because it would later be difficult to explain 

why the Conference in question had adopted a resolution on 

public air law problems. 3 

2. Subcommittee on Resolution B of the Guadalajara 

Conference (1964) 

The Legal Committee of the International Civil 

Aviation Organization decided at its 14th session to esta­

blish a Subcommittee to "study legal problems affecting the 

regulation and enforcement of air safety which have been 

experienced by certain states when an aircraft registered in 

one state is operated by an operator belonging to another 

state." 4 The Subcommittee which was convened by the 

Council in 1963, studied relevant provisions of the Chicago 

Convention, i.e. Articles 12, 26, 31, 30(a), and 32. 5 

5 ev e r a 1 po s s i b 1 e sol ut ion s t 0 th i sis sue we r e di sc us s e d, i n 

particular a possible amendment of the Chicago Con ven­

tion,6 the de1egation of functions from the State of 

Registry to the State of the Operator,7 or the inclusion 

of a standard provision calling for representation of the 
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State of the Operator at accident enquiries in Annex 13. 8 

The possible amendment of the Chicago Convention was not 

persued. This prob1em was not considered to be sufficient1y 

important to go through the amendment process. It was also 

stated that the time consuming process of ratification could 

render States reluctant to ratify such an amendment. 9 

With respect ta the second possible solution (delegation of 

authority by a special agreement) it was believed that it 

could be achieved by mu1tilateral agreement, either limited 

or general, or by a series of bilateral agreements,lO 

without prejudice to the right of thi rd states. 

The Subcommittee recommended no specifie action 

since the problem was not considered very urgent at that 

t i me. 

3. 18th Assembly of the International Civil Aviation 

Organization (1971) 

The International Air Transport Association (IATA), 

the United Kingdom, as well as the United States, formed a 

group urging for further action towards an amendment of the 

Chicago Convention, which would regulate the transfer of 

certain functions and duties. 11 Sorne states still 

thought that this problern was not serious enough and that a 

delegation of duties could be suecessfully made by bilateral 
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agreements. 12 The Technical Commission of the lBth 

Assembly stated in its report that the 

" ••• root of the problem was embedded in 
the Convention of the International Civil 
Aviation Organization, which places 
emphasis for the carrying out of various 
functions, and responsibility in respect 
of such functions, on the State in which 
an aircraft is registered and does not 
generally provide for the situation, of an 
aircraft being leased, chartered or inter­
changed by an operator of f3 State other 
than the State of Registry." 

While sorne difficulties were resolved by bilateral 

agreements, in the case of a~cidents, third party states are 

not obliged to recognize the responsibility of the State of 

the Operator. 14 There \'/as unanimity in the Technical 

Commission that the Council should undertake expeditious 

action to carry out a study of the Convention on Interna­

tional Civil Aviation and any other relevant Conven-

tion. 15 This was reflected in Resolution A1B-16 16 

adopted by the Assembly. Until that time there had been 

little interest in finding new solutions to these problems. 

Few leased, chartered, and interchanged aircraft were 

invo1ved in international operations but throughout the 

1970's more and more such agreements were being arranged and 

appl ied. 
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4. 21st Assembly of the International Civil Aviation 

Organization (1974) 

Counci1's action on Resolution A18-16 17 

With respect to Clause 1 in Part B of Resolution 

A18-l6, adopted by the l8th Assembly of ICAO, the Council 

held that the technical prob1ems cau1d be overcome without 

amendment to the Chicago Convention. simply by inserting a 

note to Annexes 2, 6 and 8. 18 The Note which was attach-

ed reads as foll ows: 

"Although the Convention of the Inter­
national Civil Aviation allocates to the 
State of Registry certain fun~tions to 
which that State is entitled to discharge, 
or obligated ta discharge, as the case may 
be, the Assemb1y recognized, in Resolution 
A 18-16 that the State of Registry may be 
unable to fulfil its responsibilities 
adequately in instances where aircraft are 
leased, chartereù or interchanged in 
particular without crew - by an operator 
of another State and that the Convention 
may not adequate1y specify the rights and 
obligations of the State of an operator in 
such instances. Aceordingly, the Counei1, 
without prejudice to the question whether 
the Convention may require amendment with 
respect to the allocation of functions ta 
States, urged that if, in the above­
mentioned instances, the State of registry 
finds itself unable to diseharge adequate-
1y the functions allocated ta it by the 
Convention, it de1egate to the State of 
the operator, subject ta acceptance by the 
latter State, thase functions of the State 
of Registry that can more adequately be 
discharged by the State of the operator. 
It is understood that the foregoing action 

1 
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will only be a matter of practical conven­
ience and will not affect either the 
provisions of the Chicago Convention pres­
cribing the duties of t~~ State of Regis­
try of any third State." 

11 

8y this note, the State of Registry would remain 

responsible to third states which are not involved in such 

an agreement of transfer of functions and duties. 

In Clause 2 in Part B, lease, charter and inter-

change in international operations did not appear that 

urgent as to justify the recommendation of an amendment. It 

could wait to be studied by the next meeting of the Legal 

Committee. 20 

As to Clause 3 in Part B the Council decided 

against the dissemination of the information received by the 

States (on national laws and regulations pertaining to 

lease, charter and interchange of aircraft), since there was 

only a limited response to that enqui ry.21 

The Technical Commission of the Assembly then 

prepared Resolution A2l-22 22 which was to supersede Part 

B of the Resolution A18-16 which was adopted by the 

Assembl y. 23 
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5. Rapporteur's Report on Resolution B of the Guadala­

jara Conference (1975) 

The Rapporteur on Resolution B of Guadalajara 

Conference, considering lease, charter and interchange of 

aircraft in international operation stated, that the inclu-

sion of a Note in the Annexes, though an improvement, still 

left several problems to be resolved: 

- The Note cannot enable States of Registry to 

divest themselves of their responsibility by transferring it 

to States of the Operator. 24 

- In arder to be able to accept a delegation by the 

State of Registry the State of the Operator must put its 

domestic law into a position to do 50. 25 

The Rapporteur introduced the idea of the creation 

of a separate multilateral convention but recommended that 

no more be done than the establishment of a check-list of 

matters to be considered by the State of Registry and the 

State of the Operator. The establishment of a Committee ta 

discuss that problem more deeply had to be considered. 26 

• 
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6. Recommendatfon by the Aircraft Accident Investisa­

tion Division (1974) 

The Recommendation as to the Amendment of Annex 13 

(Accident Investigation) by the Aircraft Accident Investiga­

tion Division had been adopted by the Counci1 as Amendment 

No. 5 ta Annex 13 ta the Chicago Convention. This amendment 

enab1es the State of the Operator ta participate (or to 

appoint participants) in an aircraft accident investiga-

tion. 27 Article 26 of the Chicago Convention does not 

specifically mention the State of the Operator as a poten -

tial participant in the accident investigation process. 

That Article could, however, rightly be interpreted as not 

excluding the possibility of such participation. Amendment 

5 to Annex 13 i s for that reason in full harmony with the 

provision of Article 26. 

7. Panel of Experts on Lease, Charter and Interchange 

of Aircraft in International Operations (1976) 

In 1976, a Panel of Experts on lease, Charter and 

Interchange of Aircraft in International Operations was 

established by the Council on the recommendation of the 

Rapporteur's Report. 2B 

fo r: 

Its terms of reference called 
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- a preparation list of problems arising out of the 

lease, charter and interchange of aircraft in international 

operations; and 

for a study of alternative solutions to the 

problems and for an advise to the Council on the order of 

preference among them and on the further course of action ta 

be taken. 29 

The Panel of Experts examined, in connection with 

the abave terms, Articles 5, 6, 12,15, 24, 25,26, 27, 30, 

31, 32, 33 and 77 of the Convention; the Panel concluded 

that genuine problems in connection with the transfer of 

functions and duties did arise with respect to Articles 12, 

25, 30, 31 and 77. 30 Furthermore discussion focussed on 

potential issues within certain Annexes. 31 States of 

Registry were encountering increasing difficu1ties in 

ensuring that responsibility for performance of operating 

functions imposed by Annex 6 (Operation of Aircraft) were 

properly carried out. 32 Annex 8 gives also rise to 

problems, since it is by no means clear that the Note 33 

at the beginning of Part II of the Annex absolves the State 

of Registry of its responsibi1ities, even if delegated to 

the State of the Operator. 34 

The Panel of Experts held that the Rome Conven~ 

tion 35 should also apply to damage caused in the terri~ 

tory of a cantracting state by an aireraft operated pursuant 
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to lease, charter or interchange, by an operator of another 

contracting state. 36 With regard to the Tokyo Conven-

tion,37 the Panel of Experts approved that the State of 

Operator should also be competent to exercise jurisdiction 

over acts and offences committed on board an ai rcraft .38 

A possible conflict between a separate multilateral 

convention and the Chicago Convention was also examin-

ed. 39 The Panel concluded and recommended: 

firstly that a study be undertaken by appropriate 

bodies of Annexes 9, 12 and 13 in order to cover situations 

of operation of an airplane by a foreign operator, which are 

not dealt with in Art. 25, 26;40 

- secondly that the study of Articles 12, 31 and 32 

be referred to the Legal Committee;41 

thirdly, that a potentia1 conflict between the 

Chicago Convention and a separate multilateral convention be 

examined, that a dec i sion on the prefe rence between a new 

mu1ti lateral convention or to an amendment of the Chicago 

Convention be taken; that a draft amendment and/or draft 

convention be prepared; and that Article 77 be consid­

ered;42 

- forthly, that a draft protocol for the amendment 

of the Rome Convention be prepared;43 and finally, 

- that the establishment of a checklist of items to 

be considered by the State of Registry and the State of the 
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Operator as potential subjects of delegation be referred to 

the appropriate body.44 

The Panel also recommended that this issue be given 

a high priority in the genera1 work programme of the Legal 

Committee. 45 

8. Action by the Council 

The Counci 1 then decided to refer to the Air Navi­

gation Commission the study of the Annexes 6, 12 and 13 and 

further to convene a meeting of a special subcommittee of 

the Legal Committee to study Articles 12, 31 and 32. 46 

9. Special Subcommittee on Lease, Charter and Inter­

change of Aircraft in International Operations 

(1977) 

On the basis of the Rapporteur's Report on Resolu­

tion B of the Guadalajara Conference, the Council decided to 

establish a Special Subcommittee47 with the following 

terms of reference calling: 

- for the study of prob1ems raised by Articles 12, 

13 and 32 of the Chicago Convention; 

• 
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- for the examination of the potential conflict 

between Chicago Convention and a separate multilateral 

Convention, and to express their preference for either one; 

- for the preparation of a draft amendment and/or a 

draft convention; 

for the consideration of the problems under 

Article 77 of the Chicago Convention; and finally 

- for the drafting of a protocol for the amendment 

of the Rome and Tokyo Conventions. 48 

In its conclusions, the Subcommittee expressed its 

preference for an amendment of the Chicago Convention rather 

th an a separate convention, and recommended this to the 

Legal Committee. However, in the event a separate conven­

tion was preferred; the principles mentioned in Appendix 

F49 to the Report could form the basis for such a Con-

vention. As regards the Rome Convention of 1952, the 

Special Subcommittee felt it was time for the Legal Commit­

tee ta study a possible amendment, taking the draft amend­

ments in Appendix G to the Report of the Subcommittee as a 

basis for further worka No amendment to the Tokyo Conven­

tion of 1961 was drafted by the Special Subcommittee, it 

being considered premature to do so.50 
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la. 22nd Assembly of the International Civil Aviation 

Organization (1977) and the 23rd Sess10n of the 

Legal Comm1ttee (1978) 

Resolution A22-28 adopted at the 22nd Assembly of 

ICAO in 197751 directed the Council to study the Report 

of the Subcommittee of the Legal Committee and to take 

measures in order to facil itate lease, charter and inter­

change of aircraft which continued to have problems with 

respect to the transfer of function and duties. 

The Legal Committee in its 1978 Session considered, 

inter alia, the Report of the Special Subcommittee and 

discussed the content of a possible amendment of the Chicago 

Convention and decided to opt for that solution The result 

of the discussions was a proposal which was unanimously 

adopted and 1ater was the basis of Article 83bis. 52 

11. Action by the Councl1 

In 1978 the Counci l agreed to submit the proposed 

text of Article 83bis for consideration and approval to the 

23rd Assembly of the ICAO. The ICAO Secretary General was 

to seek views from the International Telecommunications 

Union (ITU) on the prob1em on Article 30 (Aircraft Radio 

Equipment). There was first indeed a prob1em which subse-
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quently disappeared with the adoption of a new ITU Radio 

Regulation (No. 2030). The ICAO Council was informed on 

March 1980 of the solution. 53 

12. 23rd Assembly of the International Civil Aviation 

Organizatfon (1980) 

The adoption of Article 83bis by the Assembly would 

solve fundamental problems experienced with the operation of 

an aircraft registered in one state and being operated by an 

operator from another state. If adopted, Article 83bis 

would benefit civil aviation by ensuring maintenance of 

highest standard of safety.54 The Executive Committee 

madE) no changes whatsOe'il;" and recommended to the Assembly 

to adopt Resolution A23-2,55 thereby adopting the new 

Article. The Technical Commission was of the opinion that 

the underlying problem would remain until an amendment was 

ratified by the required 2/3 of the Assembly members (i.e. 

98) .56 The Protocol for the amendment of the Convention 

was signed on 6 October, 1980. As the problem would remain, 

a new Resolution A23-3 57 was adopted urging the states ta 

ratify the new amendment. Resolution A23-l3 superseding the 

previous resolutions 18-16, 21-22, 22-28 called for further 

faci l il:ation of lease, charter and interchange arrangements 
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and for removal of impediments to these instances in nation­

al legislations. 58 

13. 24th Assembly of the International Civil Aviation 

Organization 

At the 24th Se~sion of the Assembly of the Inter­

national Civil Aviation Organization Resolution A24-2 was 

adopted 59 to accelerate the process of ratification and 

to encourage states toward ratification in order for Article 

83bis to enter into force as saon as possible, 50 as to have 

a clear regulation of the responsibility of the State of 

Registry and State of Operator. 

14. Today 

While Dr. Gerald F. FitzGerald had concluded that 

since there was no dissent in the Assembly on the adoption 

of Article 83bis, there was a "very" good prospect of 

"qu ick" ratification,60 he was unfortunately wrong. 

Today, 10 years later, hardly more than half the required 

ratifications have been registered. The significance of and 

necessity for that Article have not decreased, despite the 

slowness with which states are ratifying this Article. 
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Reasons for this lack of ratifications will be discussed in 

Chapter 5. 
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1. Chfcago Conventfon on Internatfonal Civfl Avfation 

The Panel of Experts, mentioned previously, in 

their consideration of the Chicago Convention in 1976 

singled out many Articles which could give rise to problems 

in connection with a transfer of functions and duties from a 

State of Registry to a State of the Operator. The following 

Articles were considered: Article 5 (Right of non-scheduled 

flight); Article 6 (Scheduled air services); Article 12 

(Rules of the air); Article 15 (Airport and similar 

charges); Article 24 (Customs dut y); Article 25 (Aircraft in 

distress); Article 26 (Investigation of aircraft accidents); 

Article 27 (Exemption from seizure of patent claims); 

Article 30 (Aircraft radio equipment); Article 31 (Certi­

ficates of ai rworthiness); Article 32 (Licences of person­

nel); Article 33 (Recognition of certificates and licenses); 

and Article 77 (Joint operating agencies).l Later, the 

Panel agreed that sorne Articles did not raise problems and 

therefore were not pursued. When the Chicago Convention 

was amended in 1980 by the adoption of Article 83bis, some 
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of the above-mentioned Articles wllich the Panel of Experts 

discussed (Articles 5, 6, 15, 24 26, and 27) were not 

referred to in the amendment. Each wi 11 however be discus­

sed below. 

Article 5 (Right of non-scheduled flight) and 

Article 6_ (Scheduled air services): The Panel agreed that 

any action taken to resolve problems arising out of lease, 

charter and interchange of aircraft should not affect the 

prerogatives of astate concerning its decisions taken with 

respect to economic matters, in particular with traffic 

rights and obligations. As Articles 5 and 6 deal with 

traffic rights, they are not directly linked to the matter 

in review. For thi s reason they need not be g;ven further 

consideration here. 2 

Article 15 (Airport and similar charges): Article 

15, which deals with airport and similar charges, states 

that every ai rport open to publ ic use shall be open "under 

uniform conditions to the aireraft of all contracting 

States". Nothing in that provision prevents the State of 

Registry (in which the airport is located) from discrimina­

ting against its own planes. 3 A problem could be ima­

gined when a pl ane of astate that discriminates against 1ts 

own planes, is leased to another country. That plane 1s 

operated to an airport of the first state and thus being 

di scrimi nated. It was agreed that this problem was indeed 
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more a theoretical one and should no longer be consid­

ered. 4 

Article 24 (Customs dut y): Some countries actually 

construe Article 24 as not being applicable to leased, char­

tered or interchanged aircraft. Again, the Panel of Experts 

agreed that this problem of custom duties was more of 

theoretical character and refrained therefore from any 

further action in that respect. 5 

Article 25 (Aircraft in distress): This provision, 

which states that the State of Registry undertakes to 

provide such measures of assistance as may be necessitated 

by the ci rcumstances does not provide any guarantee to the 

State of the Operator to be allowed to help one of its air-

craft operated pursuant to a lease, charter or interchange 

agreement. It was held that this problem could be resolved 

in the best way by inserting standards within Annex 12 

(Search and Rescue), together with a consequential amendment 

in Annex 9 (Facilitation}.6 

Article 26 (Investigation of aircraft accident): 

According to this Article, the State of Registry shall be 

given the opportunity to appoint observers ta be present at 

an accident enquiry.7 It was suggested that the State of 

the Operator, using a plane registered in another state, 

should have the same rights as the State of Registry. 

Ultimately this issue was resolved without amending the 
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Convention. The inclusion of a standard in Annex 13 was 

sufficient. 8 

Article 33 (Recognition of certificates and 

licenses) and krticle 27 (Exemption from seizure of patent 

claims): After review by the Panel of Experts, it was 

de cid e d t h a t the sep r 0 vis ion s d i d no t rai sep rob 1 em s th a t 

would require a solution by a separate convention, amendment 

of the Convention or inclusion in Annexes. 9 

Article 30 (Aircraft radio equipment): No problems 

seemed to arise according to the Panel. Any difficulties 

that might arise could be solved by the recognition by the 

State of Registry of the radio operator1s licence issued by 

the State of Operator. The nu Radio Regulation facilitates 

the recognition of any radio operatorls licence, in view of 

wide acceptance of the Geneva Convention. ID This provi­

sion was considered again by the Legal Committee and even­

tually included in the amendment. 11 

The other provisions discussed by the Panel of 

Experts, Articles 12, 31 and 32, were retained. It was 

be1ieved that a solution either by multilateral Convention 

or an Amendment was required for these Articles. 

Article 12 (Rules of the air): According to 

Article 12 each contracting state has the dut y to ensure 

t h a t " e ver y air c ra f t car r yin 9 it s n a t ion a 1 i t Y ma r k s ... 
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shall comply with the rules and regulations relating to the 

flight and manoeuvre of aircraft •••• " A problem arises when 

an operator flies a plane registered in another state. It 

is sometimes difficult or even impossible for the State of 

Registry to ensure that the duties stated in Article 12 are 

complied with,12 but the State of Registry is not reliev­

ed from its responsibility under the Chicago Convention. A 

transfer of functions and duties by bilateral agreement, has 

no effect on third states. The Panel of Experts considered 

this problem as ser;ous enough to be resolved by a conven­

tion or an amendment to the Chicago Convention. 13 

Article 31 (Certificates of airworthiness): While 

problems do not arise on the initial issuance of airworthi­

ness certif;cates, difficulties, if any, appear at the time 

of the renewal of such certificates, particularly if these 

must be renewed at a time when the aircraft is operated by 

an operator of another state pursuant to a lease, charter or 

i nterchange arrangement. Other problems could arise with 

respect to the maintenance schedule, which has to be approv­

ed by the authorities of the State of Registry. The 

solution of an amendment was recommended also in this 

case. 14 

Article 32 (Licences of personnel): A satisfactory 

resolution of the problem of licencing the personnel opera­

ting an aircraft registered in another state could be pro-
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vided by the validation of foreign licences by the State of 

Registry. Though this is not always possible, some delega­

tions expressed the view that the State of Registry should 

be able to transfer some responsibilitfes in that respect to 

the State of the Operator, thus requiring a solution 

envisaged under Article 12 (i .e. amendment of the Chicago 

Convention or separate multilateral Convention).15 

Article 77 (Joint operating agencies): The main 

issue with respect to Article 77 appears to be the designa-

tion of the State of the Operator. A possible solution 

would be to designate one of the member states of the Joint 

Operating Agency as the State of the Operator. The Panel of 

Experts agreed that a potential problem existed and that 

further study in that respect is required by the Legal 

Committee. 16 

2. Other Conventions 

a) Rome Convention: l7 This Convention is a 

private air law convention. It deals with damage caused ta 

third parties on the ground by foreign aircraft in flight. 

A maximum limit of liability for aircraft of a foreign coun-

try is established. This maximum liability limit is not 

necessarily applicable to aircraft registered in the state 

, 
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where the accident occurs, giv1ng rise to a problem s1milar 

to the one below: 18 

IISABENA 1s operat1ng a f11ght from 
Brussels to Paris with an aircraft belong­
ing to Air France. While flying over a 
French city, the aircraft crashes into a 
Gas Works, which explodes and lays waste a 
whole district. Even after the Rome Con­
vention has come into force SABENA will 
not be able to avail itself of its provi­
sions since the Convention (Article 23 
Rome Convention) applies to damage arising 
on the territory of one contracting State 
and caused by ai rcraft registered in the 
ter r i t109r y 0 fan 0 the r con t r a c tin 9 
State. Il 

Uncertainties in public international air law with 

respect to transfer of ai rcraft from the State of Registry 

to the State of the Operator have contributed to problems in 

private international air law. Due to ratifications of the 

Rome Convention by only 28 parties, a problem may be per-

ceived but is not very urgent. An amendment to the Rome 

Convention was recommended by the Legal Co:nmittee. 20 

b) Tokyo Convention: 21 Under the Tokyo Conven-

tion, the State of Registry has to exercise jurisdiction 

over offences committed on board an aircraft in flight and 

obliges that state to take measures to establish its juris-

diction. 22 In the case of lease, charter, and inter-

change of aircraft it is still the State of Registry that 

would have to exercise its jurisdiction. After agreeing 

that there was indeed a problem, the Panel referred the 

study of this convention to the Legal Committee. 23 Since 
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the Legal Committee could not agree on a final text of an 

amendment, the discussion on the matter was closed. 24 
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CHAPTER III 

POSSIBLE SOLUTIONS TO THE PROBLEMS 

In Chapter II some of the issues which emerged in 

connection with the transfer of certain duties and functions 

from the State of Registry to the State of the Operator were 

briefly discussed. Generally, it can be said that there are 

the f 011 0 \'IÏ n g po s s i b 1 e me t ho d s 0 f de a lin g w i th th i sis sue: 

Bilateral Agreements (or a series of them); Multilateral 

Agreements on a Regional Basis; Multilateral Agreements on a 

Global (General) Basis; Annex Machinery of Chicago Conven-

tion; and Amendment of the Chicago Convention. 1 These, 

their advantages and disadvantages, shall be analyzed in 

this chapter. 

1. Bilateral Agreements 

Parties in these agreements recognize the delega­

tion of functions and responsibilities by either of them to 

a third state. 2 $uch an agreement may fall under Article 

41 of the Vienna Convention on the Law of Treaties,3 

which prohibits such an agreement because it is prohibited 

under Article 82 of the Chicago Convention. Since probably 

not all states parties of the Convention of International 
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Civil Aviation would be involved in such an agreement 

Article 41 of the Vienna Convention on the Law of Treaties 

applies. So the Parties are prohibited to do sa, but if 

they still conclude an agreement it will be not invalid, 

since it will not violate rules of a jus cogens charac-

ter. 4 Therefore thi s Treaty will be appl icable between 

the two states and not cause any prejudice ta third states. 

The State of Registry will therefore remain responsible 

under the Chicago Convention. With respect to such states, 

it seems obvious that such a solution would not help the aim 

of the Chicago Convention to have a unified set of rules 

applicable to the operation of aircraft. 

2. Multilateral Agreement on a Regional Bas1s 

The advantages of this type of agreement could be 

enjoyed by states with common technical, economical stan­

dards and related interests as there is less difficulty in 

reaching an agreement. 5 However, leasing, charter and 

interchange arrangements are growing in importance and tend 

to involve states of different continents, cultures and 

level of development. 

Today, more and more states of the Third World are 

involved in acquiring new planes ta meet the "noise require­

ment" 6 but do not have the financial capabilities to buy 
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new planes. It is submitted that limited multilateral 

instruments may tend to exclude such nations from the option 

of entering into such agreements. 

3. General Multilateral Agreement 

This constitutes probably the on1y real alternative 

to the amendment of the Chicago Convention. It would offer 

the possibility to include provisions relating to other Con­

ventions (like the Rome Convention and Tokyo Conven­

tion)/ and the entry into force could require a smaller 

number of ratifications than would be required for an amend-

ment of the Chicago Convention. However, the fundamental 

problem would remain unresolved: the transfer of certain 

functions and duties is a very substantive matter of the 

Chicago Convention and it seems important, for the sake of 

unit y that this Convention is not circumvented by another 

convention. This substantive matter requires a solution 

within the Convention, in other words, the process of 

amending the Convention has to be observed. 

As a matter of fact it may take longer for such an 

amendment to enter into force, but once it is in force there 

will be already over 90 8 states that will be Parties to 

that amendment. For a multi1ateral Convention ta reach the 

same number of ratifications, it may take at 1east the same 
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amount of time. The value of a convention being in force 

but having only a small number of states adhered ta 1s some­

what limited, especially on such an important issue as th1 s 

one. It has been the experience that conventions with few 

parties are not of much practical use. 9 

4. Amendment of the Chfcago Conventfon 

The Subcommittee on Resolution B of t~e Guadalajara 

Conference considered an amendment to the Chicago Convention 

but concluded that such was not required. IO Later, t.he 

Panel of Experts was unabl e to express a preference for 

either the amendment or the separate convention. ll 

With time, the issue on lease, charter and inter­

change has become far more important than initially thought. 

1t is a fact that 98 ratifications are required ta bring the 

amendment into force. 1t is important to acknowledge that 

the fundamental principles, embodied in the Chicago Conven­

tion, are beneficial ta international air law and therefore 

should not be disturbed. 12 One of these fundamental 

principles is the fact the State of Registry is respons1ble 

for the operation of its aircraft. An amendment to the 

Chicago Convention would make an exception to that rule, so 

as to render another state responsible for the aircraft. 
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Possibly a separate international convention on 

that specifie subject matter would disturb the unit y of the 

Convention. However, 

havi ng respons; bi li ty 

the best way to identify the state 

(State of the Operator or State of 

Registry) for aspects of flight safety lies within the legal 

framework of the Convention, by an amendment. 13 

5. Solution through the Annex Machinery 

The inclusion of the substance of the Note like the 

one in Annex 6 Chapter 111 14 in the appropriate Annexes 

was proposed so as to give it a normative character of a 

Standard. The problem with this solution is that under the 

procedure established by the Chicago Convention such a 

Standard would be circulated ta the states, which would be 

free to file differences if they wished to do so.15 As 

well, a Standard does not requi re astate to recognize the 

substitution of the responsibility of the State of the 

Operator for that of the State of Registration. 16 A 

further objection was that it is doubtful whether the dele­

gation of function and the consequentia1 adoption of nation­

al regulations in regard ta enforcement of the law fall 

within the class of subjects contemplated by Article 37 

(Adoption of international standards and procedures).17 
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The Note in Annex 6 only refers to delegation of 

functions but not to the transfer of respons1b111ty. To 

find a solution via the Annexes, in fact altering an Article 

o f the Con ven t ion, wou 1 d be a pur po rte dam end men t 0 f the 

Convention itself, contrary to its Article 94. Again one 

can raise the point that since this is such a substantive 

matter a solution should be found within the Conven­

tion. 18 

6. Transfer of Reg1stratfon 

During the meetings of the Subcommittee on Resolu-

tion B of the Guadalajara Conference sorne states cl aimed 

that the whole problem could be avoided by transferring the 

registration of aircraft. This however is only possible in 

those cases where the entry of an ai rcraft on a register was 

not constitutive of property rights in the aircraft. 19 

International ai r navigation is founded on a concept that 

the registration of aircraft has a certain stability. This 

stabi 1 ity should not be di!lturbed without good reasons. 20 

Further, many national legal systems do not permit registra­

tion of an aircraft in the national register unless it is 

substantially owned and effectively controlled by a citizen 

of that state. 21 
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Potent 11 1 Conf11 ct Between e Mu 1 t 1 lite rel Conyen­

tion and the Chfcago Con'entfon 

Canada prepared a working paper 22 which deals in 

extenso with that problem. Its conclusions were that in 

preparing and subscribing to a multilateral convention 

inconsistent with the Chicago Convention, the states con-

cerned will be doing no more than completing the Chicago 

Convention in respect of what is essentially a technical 

matter and are not affecting the substance. The new conven-

t i on would not affect matters of a jus cogens charac-

ter. 23 In addition) a state applying or concluding a 

multi l ateral convention whi c h i s incompatible wi th the 

Chicago Convention, is not relieved from its obligations and 

duties toward a third state. 24 The rules that govern the 

case of successive treaties incompatible with an earlier 

t reaty will apply to protect State B. 

Article 30 of the Vienna Convention 25 dealing 

with incompatibility of treaties will apply without preju­

dice to Article 41 of the Vienna Convention according to 

Article 30(5) of the Vienna Convention (Ag reement s to 

modify multilateral treaties between certain of the parties 

only. ) 

From these statements it appears that there would 

be conflict, which however would not invalidate the new 
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convention. 26 The aim of the Chicago Convention on 

International Civil Aviation is that this Convention is 

applied as widely and as uniformly as possible. 27 The 

mechanism for amending the said Convention 28 reflects 

that idea by requiring 2/3 majority of the member states to 

adhere by ratification to an amendment in order for it to 

come into force. 29 

Articl e 82 of the Chicago Convention in fa ct pro­

hibit the parties to enter into arrangements inconsistent 

with the Chicago Convention. A new Convention would nct be 

rendered invalid, but as mentioned above, the states members 

to both Convent ions would not be rel ieved from the; r respon­

sibilities under the Chicago Convention ~/ith respect to 

third States. 30 

Sorne Delegations considered that a new convention 

would only deal with matters which were not dealt with by 

the Chicago Convention, in other words, with matters that 

fell into a gap left by the Convention. A new Convention 

would therefore be supplementary and there could be no con­

flict I)etween the two instruments. 31 

Again it has to be emphasized that the importance 

of that matter speaks in favour of an amendment of the 

Convention rather than a separate convention. The main 

responsibilities are covered by the Chicago Convention. The 

provisions of a separate convention most probably would 
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conflict with sorne of the Chicago Convention, regarding the 

transfer of certain duties and functions to the State of 

the Operator. A new convention would not be applicable to 

third states, Parties only to the Chicago Convention. 
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lli.!!!., pa ra. 31, at p. 33. 



-

-

48 

CHAPTER IV 

SOLUTION CHOSEN B y THE 23rd ASSEMBL': THE AMENDMENT OF THE 

CHICAGO CONVENTION THROUGH ARTICLE 83b1s 

1. Reason for the Choice of an Amend.ent 

Each of the solutions discussed above in Chapter 

III gives rise to certain difficu1ties and prob1ems. An 

amendment of the Chicago Convention was eventual1y proposed 

by the Special Subcommittee on Lease, Charter and Inter-

change. The advantages of an amendment are that negotia-

tians by a state of bilateral agreements with selected other 

states would give the opportunity to evaluate the standards, 

procedures and practices of regulating authorities of other 

States thereby contributi ng to better exchange of informa­

tion and greater uniformity of safety standards. Article 

83bis is flexible since all or only a part of the duties and 

functions can be transferred, more efficient spending of 

States resources in monitoring operation, 10gs and licences, 

the entire optionality of the Agreement) The proposi-

tion of an amendment was not challenged by the Legal Commit­

tee when it elaborated the text of the amendment to be 

submitted ta the Assembly. The only true alternative offer-

JI 
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ing a viable solution was the conclusion of a separate 

convention, independent from the Chicago Convention. 

It would, contrary to its aim,2 lead to a dis­

unification because there would simultaneously exist two 

instruments dealing in all probability with the same subject 

matter. It is further established that a separate Conven-

tion would not in itself be contrary to Article 82 of the 

Chicago Convention, and would create no prejudice whatsoever 

towards third states not Parties to that Convention. 3 

A solution through the Annex machinery would not 

help to clarify the issue of responsibility. E very State 

could file a difference to a Standard; under Article 38 of 

the Convention therefore, no single standard of application 

could be guaranteed. Furthermore, stdndards adopted under 

Article 37, 54(1) and 90 of the Chicago Convention can only 

implement the provisions of that Convention and must not be 

con t ra r y toi t s p r i n c i p les. The 5 p e c i a 1 Su b co mm i t tee 0 f the 

Legal Committee expressed its preference for an amendment of 

the Chicago Convention. It was agreed that the Subcommittee 

would draft a specifie proposal for amendment of the Chicago 

Convention. The principles in that draft could then also 

serve as a basis for a draft of a separate Convention, if 

the Legal Committee still bel ieved that such a Convention 

should be prepared. 4 The conclusion of the Report of the 

Subcommi ttee states: 
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" ••• the Subcommittee expressed its prefer­
ence for this solution (Amendment of the 
Convention; added) and decided to recom­
mend that the Legal Committee take as a 
basis of iSs work the draft amendment in 
A p pen dix F he r e toi t be i n g con s ide r e d 
t h a t t h i s s u b j e c t wa s6 r i p e for a st u d y b Y 
the Legal Committee. 1I 

2. Long Process of Coming Into Force 

50 

The Protocol relating to the Amendment of the Con­

vention of the International Civil Aviation was adopted by 

the 23rd Session of the General Assembly in ~980. TOday, 

almost a decade later, the Convention has still not been 

formally amended by Article 83bis, lacking the sufficient 

number of ratifications. Just a litt le more than the half 

of the required ratifications have been deposited. 7 

During the process of elaboration and development of Article 

83bis, there were sorne delegations opposing such an amend­

ment out of fear that a slow implementation process would 

prevent Article 83bis from entering into force. On the one 

hand this fear seems justified but on the other hand, a 

separate multilateral convention would probably not have had 

more Parties during the same time, although by now it would 

have been in force. 8 This gives rise to the question: 

Why are states so slow to ratify though the Assembly adopted 

the Protocol without opposition? No substant ive reason 
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seems ta exist. 9 Sorne possible answers ta that question 

may be: 

- The subject of transfer of certain functions and 

duties from the State of Registry to the State of the 

Operator may be given a low priority in an agenda of a 

state. 10 It is sometimes difficult to persuade govern-

ments to complete ratification procedures, which, depending 

on the constitutional structure of a country, could be more 

or less sophisticated. 

- Depending on the state there may be more urgent 

problems cOl'1peting for the Parliamentary priorities. 

- Another reason could be that a particular state 

does not want to enter into any arrangement of lease, 

charter of interchange and is thus not interested in the 

subject. ll 

- Other states perhaps are not well aware of the 

importance of the amendment, not having the skilled person­

nel to present the issues more favorably to the respective 

governmental agencies. 

- Again, ot:'ers probably fear that by ratifying a 

protocol obligations to act would follow immediately. This 

may lead them to think that necessary changes in the legis­

lation have to be made at once. 12 

It is noteworthy to see that mast countries with a 

lot of leasing business (and also a lot of charter and 
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interchange) have ratified the Article 83bis 13 • Because 

of the growing number of lease. charter and interchange 

arrangements, it 15 important that even nations that are 

not engaged in any such arrangement ratify that protocol. 

Even if they are not interested at the moment, they may well 

be confronted with such a prob1em of transfer in future. 

Sooner or later new a;rcraft have to be acquired ta either 

me e t ne\'1 no i s e r e q u; rem e n t s 0 f the we ste r n w 0 r 1 d air -

ports 14 or to have a more economic f1eet. Priees of 

aircraft increase steadi1y and it may happen that an air1ine 

of a less developed country (not having ratified the 

protocol) has to enter into such an agreement. OtÎler ai r­

lines may have to look for replacements in case of late 

de1ivery of new aircraft by the manufacturer as experienced 

1ately.15 

It is fair to say that sooner or later every state 

wi 11 be confronted wi th the probl em of an ai rcraft operated 

by an operator of a nationality different than the aircraft 

itself. The ratification of Art;cl~ 83bis not only contri­

butes ta the ;mpravement of air safety because it clearly 

establishes what authority is responsible for the operation 

of aircraft, and c1early makes the Chicago Convention appli­

cable. It will also tend to relieve the appropriate author­

ities from the complex work which would be involved by 

either de- and re-registration of ai reraft in respect; ve 

1 
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registers or by the workload created by the organization of 

supervision of maintenance, etc. 

When a state ratifies Article 83bis it is in no way 

obliged to enter into any practical arrangement leading to 

the delegation or acceptance of authority. State A which 

ratifies the Protocol amending the Convention is only 

obliged to recognize the transfer of certain functions and 

duties from the State of Registry to the State of the Opera­

tor if state A has been directly notified or if that 

arrangement has been registered and published by the Council 

of the ICAO. Domestic legislation need not be amended,16 

such would be the situation in Switzerland. Every Treaty 

requiring substantial amendments of laws or imposing obliga­

tions onto Swiss citizens requires an approval by the Swiss 

people. Such Treaty has to be submitted in a 'obligatory' 

referendum. Article 83bis did not fall into such a cate-

gory, since no concrete obligations are imposed onto Swiss 

citizen. I ? 

By ratifying Article 83bis Switzerland would not 

necessarily permit the transfer of certain functions and 

duties or the acceptance of them. Switzerland solely is 

requi red to recognize the transfer of functions and duties 

between two states. For thi s purpose no amendment of Swi ss 

law is required. Should Switzerland itself, however, be 

involved in such a transfer, specifie provisions in the law 
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would be required, and the codes would have to be amended in 

that respect, thus calling for a referendum. It was enough 

from a constitutional point of v;ew if the Parliament (both 

.chambers) adopted the amendment, the so-called Referendum on 

State Treaties was not necessary.18 

Article 83bis is only of an enab1ing character and 

not of an obligatory one. 19 There;s no such provision 

as a IInon-discrimination li article (l;ke ego Article 15 of 

the Chicago Convention) applicable in such a case. for 

example, if astate enters into an agreement of transfer of 

certain functions and duties with a specifie other state, 

it has no obligation whatsoever to enter into same arrange-

ments with other states. Freedom for astate to choose with 

whom it wants ta enter into an agreement remains enti ~ly 

wi th that state. 20 

3. Compari son to other Amendments 

To date there have been only a few amendments to 

the Chicago Convention. Article 83bis is the first substan­

tial (i .e. non procedura1) amendment, followed years later 

by Article 3bis. Article 83bis ;s however even more sub­

stantial s;nce it deals with one of the very bases of the 

international air law: the l;nk between nationality (of the 

aircraft) and the responsibi1;ty for its operation. 21 
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Article 3bis, done in 1984, dea1s with the interception of 

ai rcraft and recognizes the dut Y of states not to use 

weapons against civil aircraft in flight, Article 83bis is , 

--quite different. The subject matter which is dealt with in 

Article 3bis is far more delicate. There are very differing 

v;ews and opi nions on how to intercept ai rcraft. Contrary 

to Article 83bis, Article 3bis obliges states to do some-

thing, for example, new regulations for interception must be 

enacted to meet the requirements of Article 3bis. 22 

Therefore, Articlè 3bis is not simply of an enabling charac­

ter. It is submitted that Article 3bis may ev en take longer 

to be ratified by sufficient number of states ta enter into 

force. On the other hand however, it should be emphasized 

that paragraph (a) of Article 3bis is only declaratory of 

existing international law and thus is deemed to apply 

regardless of its ratification. 
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CHAPTER V 

DISCUSSION OF ARTICLE 83b1s IN DETAILS 

Subchapter 1: General Remarks 1 

1. Why Article 83bis? 

The Subcommittee of the Legal Committee discussed 

in 1977 where in the Chicago Convention the new amendment 

should be inserted. After considering inserting the provi­

sion after Article 19 and 36, it was decided to insert the 

amendment after Article 83, in Part IV of the Conven­

either of the Articles tion. 2 While insertion after 

would have been possible, the chosen seems the best, parti-

cularly since the provisions 

Convention (Final Provisions) 

arrangements, with the Council. 

2. Title of Article 83bis 

in Part IV of the Chicago 

deal with reg;stration of 

The titlr· reads: "Transfer of certain functions 

and duties". There was a lengthy discussion in the Subcom­

mittee of the Legal Committee as to whether the Amendment 

shoulc1 have a tHle as do the other provisions or note In 
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the original text of the Convention the Articles had no 

titles. 

notes. 3 

Instead, the titles were presented as marginal 

Some Delegations put forward that since Article 

93bis had no title, this example should be followed for 

Article 83bis. It was stated that the presence of titles 

would lead to misinterpretation. Other delegations feared 

the possibility of misinterpretation because of the absence 

of titles. 4 The Subcommittee eventually reached a 

consensus that Article 83bis should have a title: 5 

"Transfer of Certain Functions and Duties of the State of 

Registry". 

With respect to the wording of the title, Canada 

suggested the deletion of 'the State of Registry' since 

aircraft internationally or jointly registered would not be 

covered. 6 This proposal was eventually adopted by a 

majority of the members of the Legal Committee. 7 Not so 

the proposal of Venezuela to delete 'certain'. Venezuela 

saw an inconsistency between title and text, because the 

provision refers to the transfer of the functions all or in 

part .B 

The title, however, is intended as a general 

reference and has no legal value in itself. 9 It seems, 

however, that for the sake of clarity the title proves to be 

helpful. 
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Subchapter II: Article 83b1s, Paragraph a 

1. Selection of Articles 

The Panel of Experts on lease, Charter and Inter-

change concluded in its report: 

IIIn the light of the foregoing, it is for 
consideration whether a separate conven­
tion providing for a transfer of responsi­
bility with regard to flight and manoeuvre 
of aireraft from the State of Registry to 
the State of the Operator is consistent 
with Article 12 of the Chicago Convention. 
It is the opinion of the Panel that the 
same problem may arise under Art~coles 31 
and 32 of the Chicago Convention." 

The Special Subcommittee on Lease, Charter and 

Interchange emphasized on the Articles mentioned by the 

Panel of Experts. ll but it did not rule out the consider-

ation of any other articles. 12 It was considered that 

these were the only problems in relation with lease, 

charter, interchange or any similar arrangement. 

As to Article 12 (Rules of the air), it was realiz-

ed s as it was previously by the Panel of Experts, that under 

the actual regime of the Chicago Convention, it is still the 

State of Registry that is responsible for the operation of 

the aircraft. A bi l atera 1 agreement of transfer of func-

tions and duties has no effect on third states. 13 

Problems arise under Article 31 (Certificates of 

airworthiness) when the time cornes to revalidate certifi-
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cates of airworthiness or to approve a maintenance schedule 

for an ai rcraft being operated by a foreign operator. The 

State of Registry remains responsible. 14 

5uch problems have been and are presently encoun­

tered by Swissair, which has leased two wide-bodied aircraft 

from an American Leasing Company. These jets retained their 

US-Registration thus rendering the State of Registry (i .e. 

the United Sté èe~) responsi ble. The enforcement of the US 

airworthiness requirements applicable in that case is 

guaranteed by an FAA-Team. Maintenance is supervised by 

other th an Swi ssa; r personnel. 15 It is easily imaginable 

that sorne problem of technical and also personnel character 

could arise in such a case. 

The Subcommittee noted that such problems could 

even occur in arrangements involving transfer of aircraft 

with the crew: the State of Registry is not in the position 

to discharge its responsibility under Article 31 (Certifi-

cates of airworthiness).16 The validation of foreign 

licences by the State of Registry often enables it to 

resolve problems arising out of Article 32 (Ucences of 

personnel ). In practice this may not always be feasi ble, 

therefore a transfer of that responsibility to the State of 

the Operator would be advantageous. 17 The Subcommittee 

added that, in cases of transfer of aircraft with the crew, 

a problem of adequate surveillance by the State of Registry 
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may arise, since that state may not be 1n the position to 

exercise effective control over the crew. 18 In addition 

to the Articles mentioned by the Panel of Experts, Article 

77 relating with joint operating agencies was also consider-

ed by the Subcommittee. This problem will be dealt with 

more thoroughly in Subchapter IV. Paragraph (c) of Article 

83bis has been dedicated to that provision. 

2. Problem of Article 30 

The Panel of Experts considered that the problem of 

the licensing of the radio apparatus on board aircraft and 

its operation has been resolved by the recognition of the 

St a t e 0 f Reg i st r y 0 f the rad i 0 0 p e rat 0 r s 1 i ce n ce i s sue d by 

the State of the Operator. 19 The ITU Radio Regulations 

state in Article 23: 20 
Il ••• the service of every aircraft 

radio station shall be performed by a radio operator holding 

a certificate issued or recognized by the Government to 

which the radio station is subject." This Directive of the 

Radio Regulations should facilitate the recognition of any 

radio operator's licence, in view of its world-wide 

acceptance .21 

The Subcommittee did not refer to Article 30. This 

problem only surfaced again in the Legal Committee, where 

France made a formal proposal to insert in the list of 
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Articles a specifie reference to Article 30(b). According 

to the French Delegation, Article 30(b) was drafted a10ng 

the same line as Article 32 (Licences of personnel). Since 

functions and duties with respect ta certificates of 

competency and licences could be transferred to the State of 

the Operator, the same should be adopted with respect to 

Article 30(b).22 The Delegation of the United Kingdom 

was concerned since Article 30 not on1y deals with the 

Chicago Convention but also with the Radio Regulations of 

the International Telecommunication Union. 23 

The Director of the Legal Bureau explained that 

while Article 30(b) of the Chicago Convention referred 

solely to the issuance of the licence by the appropriate 

authorities of the state in which the ai rcraft is register­

ed, the Geneva nu Convention and Radio Regulations made 

reference to issuance as well as to recognition by the 

1 f the Government to which the station is subject. 24 

State of the Operator could be regarded as the state to 

which the station is " su bject ll
, in accordance with the ITU 

Radio Regulations, a licence could be issued and validated 

by the State of the Operator. The State of Registry would 

then be relieved from its responsibilities. Therefore, 

there would be no contradiction in adding Article 30(b) ta 

the 1ist of Articles in the proposed amendment. 25 
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Kenya th en made a proposal to refer to Art;cle 30 

in toto, in arder ta allow the possibility for the State of 

the Operator to issue certificates or licences for installa­

tion and operation in case of replacement during maintenance 

of the apparatus. 26 

Concern was expressed about the fact that there 

could be a different legal interpretation of the phrase 'the 

state to which the station is subject ' and whether the State 

of the Operator could under all circumstances be regarded as 

the state to which the station is Subject. 27 

Eventually the proposal of France and Kenya to 

insert Article 30 as a whole in to the list of Articles 

referred to in the proposed Article 83bis was adopted by 

consensus. It was further agreed that JeAO would consult 

the International Telecommunication Union on this matter to 

get all relevant information. 28 

3. Problem of Art;cle 26 

The Panel of Experts felt that in cases of aircraft 

accident investigations, the State of the Operator should 

also be allowed to enjoy the same rights as the State of 

Registry, that ;s to partic;pate in the investigation and to 

appoint observers. It was the opinion of the Panel that 

th;s could be done without amending Article 26, and without 
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referring to it in Article 83bis. Recommendation 5/1 made 

by the Aircraft Accident Investigation Divisional Meeting 

was to be included in Annex 13. This proved to be the best 

solution. 29 This Recommendation, included later as a 

Standard in Annex 13, permits the State of the Operator to 

appoint observers and to be present at the enquiry. The 

Special Subcommittee did not consider it necessary to under­

take further steps.30 

In the discussions of the Legal Committee, the 

Delegates of Finland and Kenya expressed some concern, about 

the possible appointment of observers by the State of the 

Operator, if such a situation is mentioned only in Annex 13, 

this would weaken the position of the State of the Opera­

tor. 31 According to France, to insert Article 26 into 

the list of provisions enumerated in Article 83bis would not 

be appropriate, since that Article 26 did not deal with 

functions and duties that are to be transferred to the State 

of the Operator. 32 The Chairman even considered that 

this would be detrimental. He felt that if Finland and 

Kenya continued to have problems with Article 26, they 

should submit a proposal for the amendment of Article 26 

itself. 33 

Such a separate amendment was eventually submitted. 

In a vote, it was decided ta transfer that proposa1 34 to 

the Drafting Group.35 The text prepared by the Drafting 
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Group was discussed and put to vote. There were two tie 

votes on that amendment to Article 26. The Chairman then 

applied Rule 43 of the Rules of Procedures and deelared the 

proposal lost. 36 The Cha;rman recalled that there was an 

agreement, in prineiple, that Article 26 should be amended. 

There was however no consensus as to the text prepared by 

the Drafting Group. Even if that Group would submit another 

text, the Chairman believed, that the Committee could not 

reach a satisfactory conclusion. 37 

4. Registration and Nationality 

Registration and nationality are important with 

respect to Article 83bis. The term "nationality" describes 

a specifie legal relationship between a person and astate. 

From this legal relationship specifie rights and obligations 

are derived. 38 This concept applies to ships as well, 

but it is quite a new concept in international law with 

regard to aircraft. First established in the Paris Conven­

tion of 1919,39 Article 17 of the Chicago Convention now 

states: liAi rcraft have the nat;onality of the state in 

which they are registered." It ;s the registration (in a 

state1s registry) that determines the 

aircraft. Numerous respons;bilities 40 

respect to aircraft, to the State of 

nationality of an 

are attached with 

Registry.41 An 
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aircraft cannot validly be registered in two different 

registers,42 hence it can not have more th an one nationa-

lity. The registration within a country is subject to 

national laws and not governed by the Chicago Con ven-

tion. 43 Aircraft engaged in international operations 

have to bear the nationality and registration marks. 44 

Not even aircraft in a multinational airline can 

have more than one nationality. The aircraft are either 

"divided" and registered in the participating states or all 

in one State,46 or there is a joint registration,47 as 

is the case with Arab Air Cargo (Jordan - Iraq).48 

The State of Registry is responsible to third 

states for the compliance with rules of the air if its air­

craft do not mept the obligations set in the Chicago Conven-

tion and its Annexes. 

5. Contracting States 

The term "contracting States" is not specified and 

can, therefore, have two interpretations. "contracting 

State" could on one hand be interpreted as meaning astate 

that ratified the Chicago Convention and has become a Party 

to it, or, on the other hand, "contracting State" could also 

refer specifically to the Protocol, amending the Chicago 

Convention by Article 83bis. In that case "contracting 
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State ll means the state that has not only ratified the 

Chicago Convention, but a1so the amendment. It;s submitted 

that it is only the second interpretation that shou1d be 

applicable, since Article 94{a} states that an amendment 

comes only "into force in respect of States that have 

ratified ••• 11 it. 49 

6. Lease, Charter and Interchange 

a} lack of Definition 

It will be noticed that the terms I/l ease ", 

"charter" and lIinterchange ll are not defined, nor ;s any 

reference made ta another Article in that respect. 

During the 23rd Session of the Legal Committee, 

some Delegations favoured a precise definition of these 

terms,50 or, alternatively, the establishment, by the 

Couneil, of guidelines on how the states should interpret 

these terms. 51 

The majority of states, however, thought that it 

would be better not to define these practices for the 

following reasons. Firstly,;t;s doubtful whether a common 

definition acceptable to everybody could be found. 52 

Secondly, a definition is not essential. It might be 

inappropriate to arrive at a definition if the sole purpose 
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of an agreement concluded between states was the transfer of 

functions and duties. 53 Thirdly, there is no need to 

define these terms, since legislation on the subject appears 

to vary considerably from country to country and hence it 

would be difficult to find an acceptable definition, and for 

that reason might hamper a quick ratification. 54 Fourth­

ly, a definition would "impose insurmountable burdens upon 

various institutions". 55 Fifthly, a definition cou1d be 

very inopportune by introducing restrictions in form of a 

preconceived definition. 56 Finally, a definition could 

be counterproduct ive to the attempt to ensure the hi ghest 

leve1 of safety in those types of operations. 57 

Another delegation wanted ev en to delete totally 

the reference to lease, charter and interchange as long as 

the basic idea of Article 83bis was maintained, it being an 

aircraft registered in one state and operated by an operator 

belonging to another state. 58 

The Committee's task was to find a solution in 

public international 1aw for an effective transfer of 

functions and duties from the State of Registry to the State 

of the Operator. The arrangements in Article 83bis refer to 

private law agreements between airlines themselves or 

between leasing companies and air1ines. Therefore, a 

definition of these agreements did not come within the scope 

of the task of the Legal Committee. 
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b} Attempt at Definition 

A main diff-jculty is the difference between civil 

law and common law. Initially the transactiofls of charter 

and interchange were not known in civil law, but only in 

common law. These practices were heavily influenced by 

maritime law. 59 Eventually, however, these institutions 

found their way into civil law threugh the way of "innomi-

nate contracts ". In civil law countries, one is free te 

conclude any contract, even if it is not specifically pro-

vided for in the Civil Code. Sorne at tempt at defi nit; on 

shall be presented in this thesis. 

aa) lease 

In simplest terms, leasing is a commercial arrange­

ment whereby an equipment owner conveys ta the user the 

right to use the equipment for payment of specified rentals 

over an agreed period of time. After expi rat; on of 

the lease, the equipment has to be returned to the equipment 

owner. 60 

Leases are often used nowadays as a financial 

instrument providing numerous advantages. 61 There are 

many kinds of leases, which wi il not a11 be explored. The 

principal difference in aviation is made between wet lease, 
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which is the lease of the aircraft with the crew, and dry 

lease which only involves the aircraft alone. 62 

The periods of leasing can vary considerably fram 

only a few days up to several years. Nowadays most often 

specialized leasing companies are involved. 

bb) Charter 

As stated in Blacks Law Dictionary, charter means: 

"To hire, rent or lease for a temporary use ll
•
63 Charter 

; s a term borrowed from maritime law which has been adapted 

to air law. 64 

1 t s hou 1 d no t bec 0 n fou n de d w i t hile hart e r Il ; n 

" c harter-flights ll
, which tends to describe non-scheduled 

air-services, although the "charter ll of an airplane may be 

the origin of such operation. It is submitted that charter 

arrangements often occur between airlines and do not involve 

leasing companies. A IIcharter" arrangement rarely lasts 

longer than a season. It ;s a good way to keep planes 

f1ying in off-peak periods of the year, and prov;des the 

most economic possible use of an a;rcraft. 65 
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cc) 1 ntercha nge 

There i5 little difference, if any, between the 

concept of IIleasell and "interchange". Reference can be 

made, for this purpose, to interchangeability, which, 

according to the Legal Committee at its I1th Session, means 

Il,,.the ability of an air1ine operating 
internatlonally under a governmental 
agreement or authorizatlon, to use other 
aircraft belonging to a foreign airline 
and registered in a foreign SGgte, with or 
without the aircraft's crew. 1I 

More specifically, "interchange ll is an aircraft being handed 

over by one operator to be operated for a period of time 

against rental payment,67 

Originally, it meant the 10an of equipment by one 

US clperator to another. In the lingua Çranca of IeAO today, 

it means an arrangement under which an aircraft registered 

in one state is put into the hands of and operated by an 

operator having another nationality.68 It is submitted 

that, as shown in the example below, interchanges are not 

meant to be lasting arrangements. 

e.g.: Air New Zea1and flies the leg Auckland San 
Francisco where British Airways will take over the 
same aircraft to f1y it as Blgitish airways flight 
from San Francisco to London. 

Thus, maximum use ;s mdde of extremely eX!Jensive aircraft 

and the y are 0 p e rat e d ec 0 nom i cal l Y , 70 
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It is submitted that there is lHtle substantive 

difference between these three terms,71 which are private 

law terms, that have in this particular case of Article 

83bis repercussions in public law. Even if there is no 

common definition, they cannot be ignored as to their effect 

on the Chicago Convention. 

It is important to notice that al1 practices wi 11, 

once Article 83bis is implemented, have the same effect in 

public law. In al1 three instances an aircraft registered 

in one state will (if no transfer of registration is under­

taken) fly with an operator of a different nationa1ity, thus 

no longer being under the direct supervision of the State of 

Registry. 

7. "Any Similar Arrangement" 

This wordlng of Article 83bis may accentuate the 

statement that there is no fundamental difference between 

the instances of lease, charter and interchange. "Any 

simi 1 ar arrangement" refers to lease, charter and inter­

change as examples. By the addition of "any similar 

arrangement", it is clearly stated that lease, charter and 

interchange do not form an exhaustive l ist. 72 Therefore, 

!.!!ï. other arrangement of a similar character can be made 
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aiming at the transfer of certain functions and duties from 

the State of Registry to the State of the Operator. 

8. Place of Business - Place of Permanent Residence 

The operator employing the aircraft of the State of 

Registry must be of another nationality in order for Art. 

83bis to apply. The nationality of an operator is defined 

by its place of residence. 

Article 83bis refers in the first instance to the 

principal place of business. The operator must have his 

princi pal pl ace of busi ness outside the State of Regi stry. 

For the definition of this principal place of residence, one 

can refer to Article 28 of the Warsaw Convention 73 and 

case law connected thereto. Article 28 of the Warsaw 

Convention refers in the US translation to "domicile" where-

as the Engl ish speak of "ordinary residence". In a case 

before an American court, it was decided that the "domicile 

of a corporation is customarily regarded as the place where 

it was incorporated ••• 11
•
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In civil law, residence is designated by IIstatutes" 

(Articles of Association) as "siège social". 75 There is 

sorne difference in common law and civil law countries 

between IIresidence li and IIdomicile". However, the main 
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feature is the same: a corporation can only have one 

residence or domicile. 76 

In order to define the principal place of business, 

one can again refer to Article 28 of the Warsaw Convention, 

but the facts of each case have ta be appreciated and the 

various places of business have to be compared in order to 

find the one which is "principal". In common law there are 

guidelines for making this determination, such as the place 

where the executive and main administrative functions of the 

carrier are located. 77 The provision of the Warsaw 

Convention indicates that there can only be one place of 

business. 78 

According to US courts, there tends to be only one 

place, the place of principal business which is the same as 

the place of permanent residence. This follows from the 

above-mentioned. There are, however, exceptions where an 

airline may have its principal place of business at another 

place than its permanent residence. This is often the case 

in civil law countries, where it is the "siège social ll that 

dec i des on the pl ace of permanent res i dence. 79 

It has to be emphasized that the aircraft must not 

only be out of the jurisdiction of the State of Registry, 

according to Artlcle 83bis, but also operated pursuant to a 

lease, charter or interchange arrangement with an operator 

of anCtther state. 



------~--- ~- _.- -

76 

9. Aircraft 

An aircraft is "any machine that can derive support 

in the atmosphere from the reactions of the air other th an 

the reaction of the air against the earth's surface." SD 

There is no specifie limitation as to the types of aircraft 

involved, except the restrictions of the Chicago Convention 

in general. 

Article 3(a) of that Convention states that it 

shall only be applicable to civil aircraft. Article 3(b) 

says that aircraft used in military, customs and police 

services are deemed ta be State aireraft. Therefore, the 

Convention do es not apply to them. If no longer used in the 

mentioned services, it would again be a civil aircraft, thus 

subject ta the Convention. 

10. Transfer of Functlons and Dut1es 

Duties and functions mentioned in Articles 12, 30, 

31 and 32(a) can be transferred from one state to another. 

Such a transfer agreement remains entirely optional. An 

agreement can only contain the mentioned functions and 

duties,81 of which all or sorne can be transferred. The 

State of Registry shall be relieved from its duties in 

respect of what has been transferred. The State of the 
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Operator w; 11 be the new responsible state under the Chicago 

Convent ion. 

In Article 94 of the Chicago Convention, there is 

one quite important restriction. Article 83bis applies only 

to the states that have rati fied that amendment and only 

when i t ha s come i nto force. 82 States which are Part'tes 

of the Convention on International Civil Aviation but which 

have not ratified the Protocol relating to Article 83bis may 

still regard the State of Registry as the responsib1e states 

and it will not be able to divest itself from its responsi­

bilities under the Chicago Convention. It is submitted that 

in practice, once the amendment is in force, the unability 

of di vesti n9 the responsibil ity wi 11 app1y only to a few 

aircraft since the most "important" States will probably 

have ratified that amendment. 

11. State of Registry 

The State of Registry is the state in which the 

aircraft is registered and therefore determines the nationa­

lit Y of the aircraft. 83 
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12. State of the Operator 

In order to define the term "State of the Operator" 

one must fi rst refer to the term "operator" itsel f. No 

attempt was made to define this term in the Panel of Experts 

or in the Special Subcommittee of the Legal Committee. Thi s 

is not surprising since during the preparation of the Rome 

Convention,84 a delegation put forward that there were no 

less than 52 definitions of the term "operator ll
• 1 t wa 5 

held that the definition should therefore be left ta 

courts. 85 

"Operator" means the person for the time being 

having the management of the aircraft. Managing means not 

only the piloting of the aircraft. The operator is a person 

who designates commander, employees, crew, etc., and decides 

what work the aircraft should do. 86 

In connection with Article 83bis, it is submitted 

that "operator" refers mainly to a business entity operating 

aircraft, which are most often airlines. 

The State of the Operator would therefore be the 

place where the operating entity has its "siège social" ar 

where it is incorporated acc.ording to civil or comman 

law. 87 Since in both systems an operati ng entity can 

have only one place of permanent residence, there can also 

be only one State of the Operator. 88 Thi s is the state 
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to which certain functions and duties are being transferred 

according to Article 83bis. 

Subchapter II 1: Article 83bis, Paragraph (b) 

1. Effect of the Transfer 

As already discussed before, the transfer shal1 

only have effect on states that have ratified the Protocol 

i m p 1 e men tin 9 Art i c 1 e 83 bis and fur the " 0 n l y wh e n the 98 th 

ratification has been deposited. According to Article 

83b i s, para. (b), in order to have effect, the agreement 

(referring ta the transfer of functions and duties) must be 

registered with the Council of the International Civil 

Aviation Organization, which shall then make that agreement 

public. Once it has been published, it will have an effect 

on ill contracting States. The Council shall publish these 

agreements as soon as possible. Sorne uncertainty prevails 

as to the meaning of the wording lias soon as possible ll
• 

In the Legal Committee, states (Algeria, France, 

Canada and al 50 Austral i a) were concerned that an arrange­

ment, which is referred to in Article 83bis, para. (b), 

could expire before the machinery of registration and publi­

cation with ICAO would render that transfer of functions and 

duties effective. 89 Short term leases may expire before 
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the legal effects of the arrangement of delegation have been 

achieved. 90 To encounter the aforementioned problem, 

France, Algeria and Canada jointly submitted a proposal, 

which would allow the states not ta wait until the publica­

tion of the agreement by JCAO but to notify third states 

directly.91 France stated: 

IIThe registration of the agreement with 
ICAO and the publication by ICAO was a 
time-consuming process. There was no need 
to wait for the reAO-Counei 1 to make such 
an agreement publ ie but rather the agree­
ment could either be registered with JCAO 
o r d ire e t l Y C 0 mm uni c a t e d t

9
0
2 

the St a tes 
eoncerned." (emphasis added) 

ICAO would, in that context, not publish the content of the 

agreements but only notify that they have been regis­

tered. 93 

The Delegate of Canada stated that even after 

direct notification, the obligation would still remain to 

register the agreement with the Council. 94 

The Delegation of France made a further clarifica­

tion stating that no proposed draft called for making avail­

able the whole text of the agreement. The French proposal 

also stated that the agreement would enter into force upon 

direct notification, but only after registration with the 

ICAO, and before publication, the date of effectiveness 

being the date of registration. 95 The Drafting Group was 

to prepare a new text basec. on the tripartite proposal of 

France, Canada and Algeria. The proposal elaborated by the 
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Drafting Group was not backed by all members of that group. 

The USSR submitted a new proposa1 96 which was adopted by 

the Legal Committee to form paragraph (b), after sorne minor 

drafting changes. 97 According ta Article 83bis, para-

graph (b), agreements enter into force once they have been 

registered and been made public ..2.!:. once the existence and 

scope of the agreement have been directly communicated to 

the states. 

The wording in Article 83bis may lead to some 

confusion, since one could interpret it to mean that there 

is an alternative between registration/publication and 

direct notification. The case, however, is that all Agree­

ments have to be registered with the Council of the ICAO 

according to Article 83 of the Chicago Convention. There­

fore, there is only a choice between waiting for the publi-

cation or notifying directly in order for the Arrangement to 

enter into force with respect to third parties. 

2. Registration with the International Civil Aviation 

Organ1zation 

According to Article 83 any agreement shall be 

registered with the Counci 1 of the ICAO. If not inconsis-

tent with the Chicago Convention, the agreement shall be 

published as soon as possible. 
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As seen above, direct notification of the agreement 

can shorten the time between registration and publication. 

The proceeding of the registration was discussed by the 

Director of the Legal Bureau: a certificate of Registration 

is issued once the authenticity of the agreements that were 

concluded is established, and they have been submitted in 

the appropriate languages and in the specified number of 

copies. The certificate contains pertinent information 

about those agreements. Monthly lists of al1 registered 

instruments are then published. 98 

rt is easy to imagine that this procedure may be a 

lengthy one, perhaps more than the overall length of such 

transfer arrangement. Agreements relating to transfer of 

functions would however be accorded the sa me treatment as 

mentioned above by the Director of the Legal Bureau. Any 

significant change would have budgetary as well as practical 

implications which could be best dealt with at an Assembly 

session. 99 

Non-registration or the withholding of it would 

create unnecessary delays in aircraft operations, which 

could result in losses to the operator. To avoid such 

impediments, registration and publication should take place 

as expeditiously as possible.1 00 Direct notification is 

a real alternative and therefore Article 83bis, paragraph 

(b) seel'ls a good and viable solution to that problem. 



( , 

83 

3. Publication 

"Publ ication" means that a publ ication would 

contain the pertinent information about the agreements and 

be published in the appropriate languages, that are the 

official languages of the ICAO.IOI This information 

could then be published in monthly lists. According to the 

Director of the Legal Bureau, even semi-monthly lists are a 

possibility.l02 

4. Prhate and Direct Notification 

1 n order to shorten the time 1 apse between regi s­

tration and publication, states can notify other states of 

the agreement on transfer of certain functions and duties. 

It will have effect for the notified states upon notifica­

tion. For agreements with respect to which states have nct 

been ncti fied. effect wi 11 take place on1y upon offic; al 

publication in the monthly or semi-monthly lists. 

The private and direct notification has to contain 

pertinent information on the existence and the scope of the 

ag reement .103 
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Subchapter IV: Article 83bfs, Par.grlph (c) - Appl1clb111ty 

to Article 77 of the Chicago Convention 

Paragraph (c) of Article 83bis states that para­

graph (a) and (b) of the same Article shall also apply to 

joint operating organ;zations. 

1. Prelimlnary Remarks on Article 77 

Article 77 allows joint air transport organizations 

and international operating agencies to be established. 

They are subject to a11 the provisions of the Chicago 

Convention. The Counci 1 shall determine how the provisions 

relating to nationality shall apply. 

According to the Director of the Legal Bureau, 

"determine" in Article 77 shall be interpreted to mean 

"decide".104 Thus, the Council of the International 

Organization of Civil Aviation shall decide on that matter 

with binding force effect on all other States. The Couneil 

is further not only limited to Articles 17 through 21 of the 

Chicago Convention, which relate to nationality and regis­

tration, but may refer to all articles which refer to 

nationa1ity or imply it. 105 

For a long Ume, this was more a theoretical than a 

real problem, since Article 77 was never applied. With the 
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creation in 1984 of a joint opel'ating organization between 

Iraq and Jordan (Arab Air Cargo), this problem became real. 

The Council had to decide in what. manner the provisions of 

the Convent ion shoul d apply in thi s situat ion. The Council 

decided that as of 1 January 1984, Arab Ai r Cargo shall have 

a separate and distinct registration mark, from the one of 

the participating states. 106 Aircraft shall be register-

ed in a joint register, separate and distinct from the ones 

of Jordan and Iraq.I07 The registry shall be kept by 

Jordan on behalf of both states. IOB Responsibilities and 

obligations shall be assumed jointly and severally by both 

states. 109 

A problem with respect to lease, charter or inter­

cha n 9 e arr a ,1 9 e men t s 0 f air c r a ft t 0 and f rom a j 0 i nt 0 p e ra -

ting agency had never presented itself previously and may 

therefore seem more theoretical than probable though it may 

still happen in future. 

A solution to such a problem may be found in the 

Tokyo Convention. UO For the purpose of that Convention, 

the states involved in joint operating agencies shall 

determine which of them is ta be considered as the State of 

Registry.ll1 This could also apply for determining which 

is the State of the Operator. While this is a possible 

solution, it has to be emphasized that, for the moment, no 
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amendment has been adopted to the Tokyo Convention. This 

was considered premature.1 12 

2. Discussfon fn the Legal COlllittee 

The Working Oraft prepared by the Subcommittee of 

the Legal Committee did not contain any provision on joint 

or international registration. 113 The proposal of the 

Arab Republic of Egypt would prov;de the possibility for an 

international operating agency to be a party to a transfer 

of functions and duties in the same circumstances and 

conditions and having the same effect as a normal transfer 

between two contracting states. 114 The Oelegate of Cuba 

preferred a solution like the one mentioned above, which 

would fellow the example of the Tokyo Convention. 115 The 

operating agency would in that case designate a State of the 

Ope rator. 

Another delegation proposed that a more simple 

solution would be to state that the provision of Article 

83bis apply to cases covered by Article 77. 116 It was 

believed that it would be difficult in that session to 

consider all different cases of transfer of functions and 

duties from joint and international operating organizations 

te the contracting states which were not members of such 

organizat i ons. 117 There was al so sorne concern expressed 
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by a delegation on the rvle of the Councl1 in that respect. 

It was felt that it was up to the Council to dec1de (deter­

mine) in which way Article 83bis should apply 1n situat10ns 

foreseen in Article 77. 118 The Chairman interpreted the 

Polish proposal as being automatically applicable without 

prejudging the authority of the Council with regard cf the 

problem of national ity. The need for further study by the 

Council was not precluded. 119 The new paragraph was 

adopted with no negative votes. 

A Few Remarks on a Provfsional Application of Article 83b1s 

Article 25 of the VLnna Convention on the Law of 

Treaties 120 reads: 

1 ) 

2 ) 

A treaty or a part of a treaty (emphasis 
added) is applied provisionally pending 
its entry into force: 
a) the treaty itself so provides 
b) the negotiating States have in sorne 

other manner so agreed 
Unless the treaty otherwise provides or 
the negotiating States have otherwise 
agreed, the provisional application of a 
treaty shall be terminated if that State 
notifies the other States between which 
the treaty is being applied provisionally 
of its intention not to bec orne a party to 
the t rea ty. 

Paragraph l{a) of this Article does not apply since 

neither the Chicago Convention nor Article 83bis mention a 

possibility of provisional application of the treaty. In 

the proceedings ,"f the discussions and committees leading to 
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Article 83bis the negotiating states never agreed to inse!"t 

a provision which would a110w to apply Article 83bis 

provisiona11y. 

Although it may take a long tfme to obtain the 

necessary ratification, the mechanism of Article 94(a) of 

the Chicago Convention should be observed. An attempt 

should be made to motivate states for faster ratification. 

This is being tried by the workshop which has been esta­

blished by The Netherlands and the US. 121 
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CHAPTER YI 

SO"E FINAL REIilARKS 

1. When will Art i c 1 e 83b1s Ente r Into Force 

It i s now almost a decade si nce Artic1 e 83bi s has 

been adopted by the 23rd Session of the Assemb1y of the 

ICAO, with no negative votes.! 

General1y, the time e1apsing between the adoption 

of an amendment by the Assemb1y and its entry into forcE' was 

never short. Article 93bis which was adopted in 1947 by the 

Assemb1y of the ICA02 only entered into force 14 years 

l ater in 1961. It must be emphasized that the 2/3 majority 

of the Assembly was 18 in 1947. Since it took quite a long 

time for Article 93bis to enter into force, it is probable 

that the Amendment Article 83bis will take at 1east the e;ame 

amount of t i me. 

The 2/3 majority ru1e was fi rst applied in 1947 at 

a time where there were on1y 27 States Parties to the 

Chicago Convention. Today there are more than 6 tfmes as 

many. It 'ie; worth considering whether the 2/3 rule is now 

outdated. However, it is important to notice that thanks to 

this ru1e the Chicago Convention has maintained a certain 

un ity. Once an amendment enters into force there wi 11 be 
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al ready a substanti al number of states adhering to that 

amendment. 

To date 52 states have ratified the Protocol' for 

the Amendment of the Chicago Convention by Article 83bis. 

In order to get the 98 required ratifications it will still 

take sorne time, sorne say years. 

2. Workshop 

In order to promote quicker ratification a workshop 

has been established at the initiative of The Netheriands 

and the L1nited States. Sorne states that have al ready rati­

fied Article 83bis are members to that workshop.3 The 

participant!; in the workshop seek ways to approach states 

that have not yet ratified the amendment and to ask them to 

t a k e rat; f"i c a t ; 0 n ; n toc 0 n s ide rat ion • The workshop ~Jould 

al so provide assistance and guidance, in connection with 

ratification of Article 83his, if required. 4 Additional 

ways are being sought for a speedy ratification of Article 

83bis, like regional meetings, symposia, conferences. 5 
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3. Dut y for ICAO Melllber States to Rltffy Artfcle 

83bfs 

In the Chicago Convention there is no provision 

implementing a dut Y to ratify amendments of the Chicago 

Convention. There is a specifie provision which is only 

applicable to the Standards and Recommended Practices. 6 

States undertake (commit) themselves to col1aborate in 

securing the highest practicable degree of uniformity in 

regulations. Thi s commitment to the hi ghest practicable 

degree of uniformity does however not apply to amendments of 

the Con~·ention. 

Sorne sort of dut y could eventually be seen as 

threat of exclusion of some states from ICAO Membership as 

stated in Article 94(b) of the Chicago Convention. Accor­

ding to this provision, astate which has not ratified an 

amendment within a specified period of time shall cease to 

be a Member to the Organization and a Party to the Conven­

tion, if the Ass~mbly provides so in its resolution recom-

mending the adoption. Article 94(b) was never invoked in 

the history of rCAO, nor was it here in this particular 

matter. 



:tJ!I 

99 

4. "Law of Gravity· 

As established above, there is no dut Y of ratifica­

tion. An agreement of transfer functions and duties which 

is then to be recognized by the other contracting States 

must according to Article 83bis, take place between two 

states which have both ratified the new amendment. State A, 

being a Party to the Protocol implementing Article 83bis, 

could therefore be not wil1ing to enter into agreement of 

transfer of function and duties with state B which has not 

yet ratified. A lease charter and interchange arrangement 

could therefore also be endangered. And state B may feel 

itself compelled to ratify Article 83bis. 

5. Problems Related to Article 83bis 

a) Flag of Convenience 

A flag of convenience is a phenomenon known in 

maritime transportation. Countries, like Liberia and Panama 

with low wages, low taxes and perhaps lax enforcement of 

safety requirements, tend to have many ships on their 

registries. 7 

It is quite unlikely that the same will happen in 

air transportation with the implementation of Article 83bis 
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Maritime and air transportation are quite different in 

several respects. Aircraft i5 airborne only a few hours at 

a t i me. There is no need for crew quarters. There are 

strong trade unions and there is a high professional status 

o f p il 0 t s • As far a s s a f e t y i s con c e r n e d, the r e wo u 1 d b e 

only very few (if any) operators, who would willingly 

endanger their investment (their aircraft) at unnecessary 

risk. 8 Actually strict control is exercised by 

governments over the 

craft. 9 For these 

operation and interchange 

reasons there seems to be 

of air­

no danger 

that the use of a "flag of convenience" would be successful 

in international air transportation. The concept of 

"substantial ownership and effective control ll over the 

aircraft may set another disincentive to IIflag of conven-

ience ll
• Thus there is hardly any danger of misuse of 

Article 83bis. 

b) National Legislation 

The real usefulness and therefore success of lease 

charter and interchange arrangements depends not only on 

Article 83bis and its entering into force but also on the 

particular states and their national legislation. Astate 

adhering ta the Protocol is not forced to enter into lease, 

charter and interchange arrangements. 
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National legislation may forbid or severely res­

trict the use of foreign registered aircraft in their terr1-

tory. It can also forbid aircraft registered in its regis­

try to be transferred according to lease, charter or inter­

change arrangement, particularly, if it wishes to retain its 

responsibility for the aircraft. Article 83bis is only of 

an optional character. All, parts or none of the functions 

and duties mentioned in that Article 83bis may be transfer­

red .1 0 

Article 83bis relieves states from the tremendous 

burden of supervising aircraft which are operating with 

foreign operators outside the jurisdictions of the State of 

Registry and is therefore a way to promote such arrangements 

of lease, charter and interchange. 

On the other hand, one should not overlook the 

possibility of a highly developed state with high safety and 

maintenance standards leasing its aircraft ta a Third World 

state. The former state would probably not prefer to trans­

fer its responsibility for the safety and maintenance of the 

aircraft. Since Article 83bis is of an optional character 

not all duties and functions need to be transferred to that 

Third World state. A ratification of Article 83bis can only 

bring advantages. It still leaves the door open for states, 

who feel that its airplanes would not properly be maintained 

in the other State, not to transfer functions and duties • 
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c) Unsolved Problems 

As already discussed in Chapter III not all 

Articles which gave rise to problems found their way into 

the amendment, particularly those provisions which are 

considered only to present purely theoretical problems or 

were not directly related to the transfer of functions and 

duties. Hence there are sorne marginal more theoretical 

problems left out. These do not however affect the aim of 

promoting 

connected 

duties. 

lease, charter and interchange arrangements and 

therewith transfer of certain function and 
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CONCLUSION 

The work on Article 83bis started over two decades 

ago and this amendment has been adopted by the Assembly of 

the International Civil Aviation Organization in 1980 with-

out negative vote. This amendment is still not in force 

t od ay • Its history and the slow pace of ratifications have 

been discussed in this paper. 

Advantages are not contested and it is difficult to 

fi gure out di sadvantages. Reasons speaking in favour of a 

fast ratification are that 1ease, charter and interchange 

wou1d be promoted because of lower costs and less adminis­

trative workload for government authorities and air­

lines. 1 The negotiation of bilateral agreements 1eading 

to the transfer of functions and duties would lead to a 

better exchange of information and thus to a greater uni­

formity of safety standards. 2 Article 83bis would in 

this manner contribute to safety in civil aviation in 

general. 

State resources would be more efficiently spent in 

monitoring the operations, 10gs and licences pertaining to 

aircraft whose operators are based within that state. 3 

Article 83bis is of an optional character and not 

all functions and duties need ta be transferred. Contrac-
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ting States are not obliged to transfer the functions and 

duties if they do not feel like doing it, they are however 

obliged to recognize the transfer between two other Contrac­

ting States if they have properly been notified (directly) 

or if the agreement has been correctly registered and 

Published. 4 

A clear view on who is responsible for a leased, 

chartered or interchanged aircraft would again be establish­

ed. As already stated it is difficult to distinguish dis­

advantages of Article 83bis. Since the amendment is not yet 

in force there is no experience in a large scale of transfer 

of functions and duties. Actually, disadvantages often 

emerge only when experienced in practice. Some states may, 

however, be reluctant to ratify since they may fear to loose 

the control of the aircraft registered in its registry. 

This problem can, however, be circumvented even 

within Article 83bis since the state is not obliged to 

transfer the functions and duties. If then State of Regis­

try feels that the aircraft would not properly be maintained 

they can refuse to enter into a bilateral agreement on 

transfer of functions and duties with that particular state. 

They would in this case only be bound to accept transfer of 

functions and duties between other states. 5 The useful­

ness and the credibility of the Chicago Convention as legal 

backbone of the International Civil Aviation Organization 
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are dependent on the willingness and cooperation of all 

Member States to shoulder their responsibility in actually 

making those changes effective. 6 

An amendment would remain a dead letter' without 

such an action and thus threatening the system it$elf. In 

international civil aviation a maximum co-operation of ICAO 

member states is necessary to act together to miske civil 

aviation safer and more efficient, to the benefit of all 

individual users and mankind itself. 7 

Article 83bis constitutes the first tru1y substan-

tive amendment to the Chicago Convention and is necessary to 

preserve the vitality of the Chicago Convention by reflec-

ting the realities. 8 Lease, charter and interchange 

agreements will become more and more frequent in future. It 

has been mentioned that it wou1d go even so far that air-

1ines would become mere operators and no longer own the 

aircraft. These arrangements of lease, charter and inter-

change are therefore going to become more important, 

i ndependent of the fact whether Art i c le 83bi s wi 11 be rat i-

fied or note The question is whether or not these arrange­

ments are going to be facilitated by the possibility of 

transfer of functions and duties. Without Article 83bis, 

there is no effect with respect to thi rd states should 

bilaterally such an agreement of transfer have been 

arranged. The State of Registry would remain international-
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ly responsible for the operation of aircraft. The system of 

provisional application should however be kept as a passibi­

lit Y since it will become increasingly difficult ta get 

sufficient number of ratifications {today over lOO!}. It is 

regrettable that the way of provisional application as 

stated in the Vienna Convention on the Law of Treaties has 

not been applied. Article 83bis could have already been 

appl ied and advantages and perhaps al so disadvantages could 

have been more clearly identified. The Convention nowadays 

does not reflect the entire reality and it is important for 

a Convention to keep track with new evolutions in arder not 

to become less and less important and thus having negative 

repercussions on civil aviation. Therefore, it is highly 

desi rable that the amendment enter into force as soon as 

possible. 
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ENDNOTES - CONCLUSION 

1. IATA Discussion paper, Advantages of Ratffying Art. 
83bis of the Chicago Convention - Lease Charter and 
Interchange in International Operation, 19 February 
1989. (Bilateral agreements will of course still be 
necessary to discuss the modalfties of the transfer, 
duration, whether or not all functions should be 
transferred, additional requirements, etc.) 

2. Idem. -
3 • Idem. -
4. Idem. 

5 • John T. St ewa rt J r. in a discussion. 

6. Howie, van Dam, IIFacilitating Lease and Interchange of 

Civil Aircraft ll
, ICAO Bull. 2/89. 

7 • Idem. 

8. Supra, note 1. 

9. SUEra, note 5 • 
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ATTACHEMENT A A-l 

Resolution A18-l6 -----------------
Problems arising out of the lease, charter and interehange 
of aireraft in international operations 

WHEREAS it is in the general interest of international ci­
vil aviation that arrangements for lease, charter 
and interchange of aireraft, partieularly aircraft 
without crew, be faeilitated; 

-
-WHEREAS the international provisions in force cont,ain no 

absolute impediment to the implementation of sueh 
arrangements; 

_\'JHEREAS, inter alia, Annex 6 to the Convention on Interna­
tlëÏiaï ëlvl.l Aviation does not prevent the State 
of Registry from delegating to ~nother St~te the 
author i ty tq- exereise the funotions incumbent- upon 
i t persuant to that Annex; 

WHEREAS such delegation maj' faeilitate the implementation 
of arrangements for lease, charter and intercnange 
of aireraft, partieularly aireraft wi thout erew; 

WHEREAS such delegation may only be made wi thout prejudice 
to the rights of third States; 

WHEREAS the Convention on International Civil Aviation was 
developed prior to - the widespre-ad applieaf.ion of 
interna tional lease, charter and interehange of air­
eraft, partieularly without erew; 

WHEREAS the Convention on International Civil Aviation 
places on a State of Reg istry responsibili ties that 
it may be unable to fulfil adequately in instances 
where an aireraft registered in that State is lea­
sed, ehartered or interchanged, in partieular with­
out erew, by an operator of another State; 

WHEREAS the Convention on International Civil Aviation may 
not adequatley speeify the rights and obligations 
of the State of an operator of the aireraft leased, 
ehartered or interehanged, in particular wi thout 
erew 1 and? --

WHEREAS the safety and eeonomies of international air trans­
portation may be adversly affeeted by the lack of 
elearly defined responsibilities for airera ft leased, 
ehartered or interehanged, in -particular without 
erew, under the exisit.1ng provisions of- the Con­
vention on International Civil Aviation. 
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LEASE, CHARTER AND INTERCHANGE OF AIRCRAFT - ANNEX 6 
TO THE CONVENTION OF THE INTERNATIONAL CONVENTION ON 
CIVIL AVIATION 

THE ASSEMBLY URGES STATES: 

B 

(l) tha t, where arrangements for the lease, charter 
and interchange of aircraft - particularly wi th­
out crew - would be facilitated, the State of 
Registry of such an aircraft, to the extent con­
sidered necessary, delegate to the State of the 
operator i ts functions under Annex 6 to the Con­
vention on International Civil Aviation: and 

(2) that in such cases, the State of the operator 
change if necessary, i ts national regulations 
to the extent required to cmpower i t both to 
accept such delegation of functions and to 
oblige the operator to fulfil the obligations 
imposed by Annex 6. 

LEASE, CHARTER AND INTERCHANGE OF AIRCRAFT - CONVENTION 
ON INTERNATIONAL CIVIL AVIATION, ITS ANNEXES AND OTHER 
CONVENTIONS 

THE ASSEMBLY DIRECTS THE COUNCIL, in order to take into 
acount the present practices relating to inter­
national lease, charter and interchange of air­
eraft, particularly without crew: 

(1) to examine the Annexes to the Convention on 
International Civil Aviation with a view to 
making reconunandations for their amendment as 
soon as practicablei 

(2) to examine expedi tious ly the Convention on 
International Civil Aviation, through the 
appropria te bodies of the Organization or, 
where deemed necessary, through a conuni ttee 
of experts in the technieal, legal and eco­
nomic fields established for that purpose 
and submi t a report on the subject at the next 
session of the Assembly at which a Technical 
Commission is established; and 

(3) to obtain and distribute to Contracting States 
information concerning national laws and regu­
lations pertaining to the lease, charter and in­
terchange of aircraft, taking into account the 
financial consequences of this directive. 
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ATTAC HEMEI~T B 

Resolution A2l-22 -----------------
Lease, Charter and Internchange of Aircraft in Interna­
tional Operations 
RECALLING that the Assembly at its l8th Session adopted 

Resolution Al8-l6; 

RECALLING FURTHER that this resolution recognized that it 
is in the general interest of international civil 
aviation that arrangements for lease, charter and 
interchange of aircraft, particularly without 
crew, be facilitated; 

WHEREAS the Convention on International Civil Aviation 
places on a State of Registry responsibilities 
that it may be unable to fulfil adequately in 
instances where an aireraft is leased, ehartered 
or interchanged, in particular without erew by 
an operator of another State; 

WHEREAS the Convention on International Civil Aviation 
rnay not adequately specify the rights and obli­
gations of the State of an operator of the air­
craft leased, chartered or interchanged, in 
particular without crew; 

WHEREAS the instances of lease, charter and interchange 
of aircraft have substantially risen in nurnber, 
thus presenting serious problems; 

WHEREAS the provisions in the Annexes to the Convention 
on International Civil Aviation relating to the 
delegation of authority from one State to another 
to exercise certain functions may only be made 
without prejudice to rights of thirs States; and 

WHEREAS the basic problem of ultirnate responsibility of 
the State of Registry in this matter remains un­
resolved; 

THE ASSEMBLY: 

(1) COMMENDS the Council for the actions taken thus 
far in its efforts to resolve the problems ari­
sing from the lease, charter and interehange of 
aircraft; 

(2) DECLARES that, nevertheless, the matter of lease, 
charter and interehange of aireraft in interna­
tional operations continued to present serious 
problems which need solution; 

(3) DIRECTS the Council to further explore, on an 
expedited basis, solutions to the still unre­
solved problems, including, if neeessary, the 
possibility of appropriate amendment of the 
Chicago Convention and to report thereon to 
the next.Session of the Assembly at which there is a 
Technical Commission; 

(4) DECLARES that this Resolution supersedes Part B 
of Resolution AlS-l6 
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ATTACHEMENT C C-I 

Resolution A22-28 

Lease, Charter and Interehange of Aireraft in Inter­
national Operations 

RECALLING that the Assembly at its l8th and 2lst 
Sessions adopted Resolutions Al8-l6 and 
A2l-22; 

RECALLING further that these Resolutions reeognized 
that it is in the general interest of inter­
national civil av~ation that arrangements 
for lease, charter and interehange of air­
eraft, partieularly airera ft without crew, 
be facilitated; 

. WHEREAS the Convention orr International eivil Avia­
tion places on a State of Registry responsi­
bi.lities that it can fulfil when the aircraft 
is operated by an operator of that State, 'as 
is normally the case, but it may be unable to 
fulfil adequately in instances where an air­
craft is registered in that State is leased, 
chartered or interchanged, particularly with­
out crew, by an operator of another State; 

WHEREAS the Convention on'Xnternational Civil Avia­
tion may not adequately specify the rights 
and obligations of the State of an operator 
of the aircraft leased, chartered or inter­
changed, in particular withour crew; 

WHEREAS the instances of lease, charter and inter­
change of aircraft have substantially risen 
in number, thus presenting serious problems; 

WHEREAS the provisions in the Annexes to the Conven­
tion on International Civil Aviation rela­
ting to the delegation of authority from one 
State to another to exercise certain func­
tions may only be invoked without prejudice 
to rights of third States; 

WHEREAS the law of certain Contracting States is not 
further adapted to this situation: (and) 

WHEREAS the basic problem of ultimate responsability 
of the State of Registry in this matter re­
mains unresolved; 



( C-2 

THE ASSEMBLY : 

1. COMMENDS the Council for the mesures taken thus 
far in order to facilitate the lease, charter 
and in terchange of aireraft, on the one hand by 
adopting various amendments to the Annexes to 
the Chicago Convention and on the other by corn-­
missioning the study of an appropria te agreed 
text by a Working 9roup ancL then by -a special 
subcornmi ttee of the Legal Cornmi ttee •. 

2. DECLARES that the matter of lease, charter and 
interchange of aircraft continues to. present 
various probl.erns which need soluti~n. 

3. DIRECTS the Legal Cornnii tte.~ to study the report 
of the special subcornrni ttee for the pu.rpose of 
preparing an appropriate agreed text, which. 
could takè the form of an arnendment to·the Chi­
cago Convention. 

4. INVITES aIl Contracting States the provisions 
of whose laws inhibit the lease, cparter and 
interchange of aircraft to review in due time 
such provisions with a view to rernoving those 
inhini tions and extending their ·powers in or­
der to better enable them to exercise the new 
functions and duties which could be placed 
upon them as State of the Opera tor. 



ATTACHEMENT D 0-1 

Resolution A23-2 

Amendment of the Chicago Convention Regarding Trans­
fer of Certain Functions and Duties 

THE ASSEMBLY OF THE INTERNATIONAL CIVIL AVIATION ORGA­
NIZATION, 

HAVING MET in i ts Twenty-Third Session at Montreal on 
6 October 1980, 

HAVING NOTEO Resolutions A2l-22 and A22-28 on lease, 
charter and interehange of aireraft in inter­
national operations, 

HAVING NOTEO the draft amendrnent to the Convention on 
International Civil Aviation prepared by the 
23rd Session of the Legal Committee, 

HAVING NOTEO, that it is in the genera1 desire of Con­
tracting States ta make a provision for the 
transfer of certain functions and duties from 
the State of Registry ta the State of the ope­
rator of the aircraft in the case of lease, 
charter or interchange or any similar arrange­
ment with respect to such aireraft, 

HAVING CONSIDEREO i t necessary ta amend, for the pur­
pose aforesaid , the Convention on International 
Civil Aviation done at Chicago on the seventh 
day of December 1944, 

1. APPROVES, in accordance with the provisions of Ar­
ticle 94 (a) of the Convention aforesaid, the 
following proposed amendment to the said Con­
vention: 

Insert after Article 83 the fo1lowing new 
Article 83 bis: 

"Article 83 bis 

Transfer of certain functions and duties 

(a) Notwi thstanding the provisions of Arti­
cles 12,30,31 and 32 (a), when an aircraft 
registered in a contracting State is ope­
rated persuant ta an agreement for the lease, 
charter or interehange of aireraft or any 
simi1ar arrangement by an operator who has 
his principal place of business or, if he 
has no such place of business, his perma-
nent residence in another contracting State, 
the State of registry may, by agreement with 
such other State, transfer to it aIl or part 
of its functions and duties as State of regis­
try in respect of that aircraft under Articles 
12, 30, 31 and 32(a). The State of registry 
shal1 be relieved of responsibility in re-

1 
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spect of the functions and duties trans-
ferred. -

(b) The transfer shall not have effect in 
respect of other contracting States before 
either the agreement between States in which 

- i t is embodied has been registered wi th the 
Council and made public persuant to Article 
-83 or the existence and scope of the agree­
ment have been directly communicated to the 
authorities of the other contracting State 
or Sta tes concerned by a S'tate party to the 
agreement. 

(c) The provisions of paragraph (a) ~nd (b) 
above shall also be appliçable to cases 
covered by Article - 77. Il -

2. SPECIFIES persuant to ~e provisions of the said 
Article 94 (a) - of the said Convention, ninety­
eight as the number of the Contracting States 
upon whose ratification the proposed amendment 
aforesaid shall come into force, and 

3. RESOLVES tha t the Secretary General of the Inter­
natJonal Civil Aviation Organiza tion draw up 
a Protoco-l, -in the English ;-French, Russian 
and Spanish languages each of which shall be 
of equal authentici ty embodying the proposed 
amendrnent above-mentioned and the matter here­
inafter appearing: 

a) The Protocol shall be s igned by the Presi­
dent of the Assembly and its Secretary 
General. 

b) The Protocol shall be open to ratification 
by any State which has ratified or adhered 
to the said Convention on International 
Civil Aviation. 

c} The instruments of ratification shall be 
deposited with the International Civil 
Aviation Organization. 

d) The Protocol shall corne into force -in 
respect of the States whi-ch have rati­
fied it on the date on which the ninety­
eight instrument of ratification is so 
depo~i ted. 

e) The Secretary General shall irnmediately 
notify aIl Contracting States of the date 
of deposi t of each ratification of the 
Protocol. 
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f) The Secretary General shall inunediately 
notify aIl States parties to the said 
Convention of the date on which the Proto­
col cornes into force. 

g) With respect to any Contracting State rati­
fying the Protocol after the date aforesaid, 
the Protocol shall come into force upon de­
posit of its instrument of ratification with 
the International Civil Aviation Or9anization. 

1 
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ATTACHEMENT E 

Resolution A23-3 

Ratification of Protocol incorporating Article 83bis 
into the Chicago Convention 

THE ASSEMBLY 

HAVING ADOPTED Resolution A23-2 amending the Chicago 
Convention by the addition of new Article 

URGES 

83!?~~, 

aIl Contracting States to complete any neces­
sary changes in their national law and to 
ratify the amendment as soon as possible. 
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ATTACHEMENT F F-l 

Resolution A23-l3 

Lease, Charter and Interchange in International Ope­
rations 

WHEREAS it is in the general interest of international 
civil aviation that arrangements for lease, char­
ter and interchange of aireraft, partieularly 
aireraft without crew, be facilitatedi 

WHEREAS the international provisions in force eontain no 
absolute impediment to the implementation of such 
arrangementsi 

WHEREAS inter alia, Annex 6 to the Convention of Inter­
natIën~ï-ëi vil Aviation does not prevent the 
State of Registry from delegating ta another 
State the authority to exercise the funetions 
ineurnbent upon it persuant to that Annex: 

WHEREAS sueh delegation may faeilitate the implemen­
tation of arrangements for lease, charter and 
interehange of aireraft, partieluarly aireraft 
without creWi 

WHEREAS such delega tion may only be made wi thout prejudice 
to the rights of third States; 

WHEREAS the Convention on International Civil Aviation 
was developed prior to the widespread applica­
tion of international lease, charter and in­
terchange of aireraft, partieularly aireraft 
wi thout creWi 

WHEREAS the Convention on International Civil Aviation 
places on a State of Registry responsibilities 
that it can fulfil when the aircraft is opera­
ted by an operator of that State, as is normally 
the case, but it may be unable to fulfil adequa­
tely in instances where an areraft registered 
in that State is leased, chartered or interchanged, 
partieularly without crew, by an operator of another 
State; 

WHEREAS the Convention on International Civil Aviation 
rnay not adequately speeify the rights and obli­
gations of the State of an operator of the air­
craft leased, ehartered or interehanged, in 
particular without crew until sueh time as the 
amendment to the Convention (Article 83bis) en­
ters into force; 

WHEREAS the safety and economics of international air 
transportation may be adversly affected by the 
laek of elearly defined responsibilities for 
aireraft leased, chartered or interehanged, in 
partieular without crew , under the existing 
provisions of the Convention on International 
Civil Aviation; 
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WHEREAS the instances of lease, charter and interchange 
of aircraft have substantially risen in number, 
thus presenting serious problems: 

WHEREAS the provisions in the Annexes to the Convention on 
International Civil Aviation relating to the de­
legation of authority from one State to another to 
exercise certain functions May only be invoked with­
out prejudice to the rights of third States: 

WHEREAS the law of certain Contracting States is not further 
adapted to this situation: and 

WHEREAS the basic problem of ul timate responsibili ty of the 
State of Registry in this matter rernains unresolved 
until such time as the amendment to the Convention 
(Article 83bis) enters into force: 

THE ASSEMBLY 

1. Cor-IMENDS the Council for the measures taken thus far 
in order to facili ta te the lease, charter and inter­
change of airera ft , on the one hand by adopting va­
rious amendrnents to the Annexes to the Chicago Con­
vention and on the other by commissioning the study 
of an appropriate agreed text by a working group and 
then by a special subcommi ttee of the Legal Conuni ttee; 

2. DECLARES that the matter of lease, charter and inter­
change of aireraft continues to present various pro­
blerns which need solution} 

3. URGES that, where arrangements for lease, charter and 
interchange of aircraft - partieularly without crew -
be facilitated, the State of Registry of such an air­
craft, to the extent considered necessary, delegate 
to the Sta te of the Operator i ts functions under Annex 
6 to the Convention on International Civil Aviation: 

4. URGES that, in such cases, the State of Operator 
change, if neeessary i ts national regulations to the 
extent required to empower it both to accept such de­
legation of functions and to oblige the operator to 
fulfil the obligations imposed by Annex 6; 

5. INVITES aIl Contracting States, the provisions of 
whose laws inhibi t the lease, charter and interchange 
of aireraft, to review in due time such provisions 
and extending their powers in order to be tter enable 
them to exercise the new functions and duties which 
could be placed upon them as State of the Operator: and 

6. DECLARES tha t this resolution supersedes Resol.utions 
A18-l6, A21-22 and A22-28. 



ATTACHEMENT G 

Resolution A24-2 

to implement Art. 83bis 

THE ASSEMBLY, 

HAVING ADOPTED, at its 23rd Session, Resolution 23-2 amending 
the Convention on International Civil Aviation by the 
addition of a new Article 83bis; 

REAFFIRMING Resolution A23-3 adopted at its 23rd Session; 

HAVING NOTED that, it is highly desirable that the afore said 
amendment cornes into force as soon as possible, for the 
benefit of aIl ICAO Memeber States, so as to facilitate 
lease, charter and interchange of aircraft ~ 

URGES aIl Contracting States which have not yet done so to 
ratify the amendment as soon as possible. 
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ATTACHEMENT H 

TEXT APPROVED BY THE SUBCOMMITTEE OF THE LEGAL COMMITTEE 

Article 83bis 

Transfer of certain functions and duties from the State 
9!_~~2~~!E~ ___________________________________________ _ 

(a) Notwithstanding the provisions of Articles 12, 31 and 
32(a) of this Convention, when an aircraft registered in 
a contracting State is operated persuant to an agreement 
of lease, charter or in terchange or any similar arrange­
ment by an operator who has his principal place of busi­
ness or, if he has no such place of business, his per­
manent residence i~ another contracting State, the State 
of registry may, by agreement with such other State, trans­
fer to it aIl or part of its functions and duties as State 
of registry in respect of that aircraft under Articles 12, 
31 ana 32(a) of this Convention. The State of registry 
shal1 be relieved of responsibility in respect of its func­
tions and duties transferred. 

(b) The transfer shal1 not have effect in respect of other 
contracting States before the agreement between States in 
which it is ernbodied has been registered and made public 
persuant to Article 83, or direct1y cornrnunicated to the 
other States or States concerned by a State party to the 
agreement. 
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ATTAC HEMENT l 1-1 

STATES WHICH HAVE RATIFIED THE PROTOCOL RELATING TO AN 
AMENDMENT TO THE CONVENTION ON INTERNATIONAL CIVIL AVIA­
TION 

Article 83bis, signed at Montreal on 6 October 1980 

Oman 11 March 1981 1 
Uni ted Kingdom 16 March 1981 2 
Repub1ic of Korea 23 April 1981 3 
Hungary 27 May 1981 4 
Ethiopia 25 June 1981 5 
Bu1garia 7 Jt:ly 1981 6 
Egypt Il Septernber 1981 7 
Barbados 5 October 1981 8 
Nether1ands 5 Novernbet' 1981 9 

Uruguay 7 January 1982 10 
United States 15 February 1982 Il 
Iraq 4 March 1982 12 
Uganda 10 March 1982 13 
Chi1e 28 June 1982 14 
Panama 3 August 1982 15 
France 27 August 1982 16 
Kenya 13 October 1982 17 

Israel 25 February 1983 18 
Czechos1ovakia 25 February 1983 19 
Lebanon 14 April 1983 20 
Austria 25 April 1983 21 
Guatemala 26 April 1983 22 
Spain Il Ju1y 1983 23 
Be1gium 23 Septernber 1983 24 
Seychelles 23 Septernber 1983 25 
Germany (FRG) 19 October 1983 26 
Denmark 22 Decernber 1983 27 

Mali Il January 1984 28 
Philippines 31 January 1984 29 
Cuba 17 May 1984 30 
Haiti 21 Septernber 1984 31 
Greece 25 Septernber 1984 32 

Switzer1and 21 February 1985 33 
Tunisia 29 April 1985 34 
Canada 23 October 1985 35 
Ita1y 29 November 1985 36 

Luxembourg 1 October 1986 37 
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29 January 1987 Morocco 
United Arab 
Togo 
Pakistan 
Sweden 
Indonesia 
Argentina 

Ernirates 18 February 
24 April 1987 
27 May 1987 

1987 

USSR 
Niger 
Guyana 
Bangladesh 
AntiguajBarbuda 
Vanuatu 
Cyprus 

13 Ju1y 1987 
29 Ju1y 1987 
12 August 1987 

3 February 1988 
8 April 1988 
2 May 1988 
2 September 1988 

17 October 1988 
31 January 1989 

5 Ju1y 1989 

38 
39 
40 
41 
42 
43 
45 

46 
47 
48 
49 
50 
51 
52 

1-2 



ATTACHEMENT J 

TEXT ADOPTED BY THE 23rd SESSION OF THE ASSEMBLY OF THE 
INTERNATIONAL CIVIL AVIATION ORGANIZATION * 
Article 83bis -------------
Transfer of certain functions and duties 

(a) Notwithstanding the provisions of Articles 12, 30, 31 
and 32(a), when an aircraft registered in a contracting 
Statë-Is-operated perusant to lease, charter or interchange 
or any similar arrangement by an operator who has his prin­
cipal place of business or, if he has no such place of busi­
ness, his permanent residence in another contracting State, 
the State of registry may, by agreement with such other State, 
transfer ta it aIl or part of its functions and duties as 
State of registry in respect of that aircraft under Articles 
12, 30, 31 and 32(a). The State of registry shall be relie­
ved of responsi6Iïlty in respect of the functions and duties 
transferred. 

(b) The transfer shall not have effect in respect of other 
contracting States before either the agreement between Sta­
tes in which it is ernbodied-fias-been registered with the 
Council and made public persuant to Article 83 or the exis­
tence and the sccpe of the agreement have been dirëëtÎy-ëom-
rnünlëatëa-to-thë-~~~~~Ë~!!~~=§!=!~~=§!~~Ë=9§~!E~~!!~g_§!~~~ 
or States concerned by a State party to the agreement. 

* underlined the differences to the text approved by the 
Subcornrnittee of the Legal Cornrnittee 
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ATTACHEMENT K 

AMENDMENT TO ARTICLE 26 OF THE CONVENTION ON INTERNATIONAL 
CIVIL AVIATION 

(ProposaI by the Delegations of Finland and Kenya) 

It is proposed that the last sentence of Article 26 should be 
arnended to read as fallows (amendrnents underlined): 

" ••• The State in which the aircraft is registered, and 
in cases referred to in Article 83bis the State of tfië _____________________________________ L ________________ _ 

2P~E~E2E shall be given the opportunity ta appoint ob­
servers to be present at the inquiry and the State hol­
ding the inquiry shall communicate the report and fin­
dings in the matter to !~2!!_§~!E~!." 
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