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A - Introduction 

The main scope or this 'Wt>rk and tha.t I 'Will deal vith, 

is to present a thorough study or past and present decisions 

concerning the allocation or jurisdiction1 over events aboard 

aircrart in international flight. In recommending policies tor 

the future, I Should determine the applicability of the factors 

affecting the general process ot decision to the specifie 

problem relating to the aircratt issue. In an active world or 

constant interaction, since the advent or the aircra:f't, there 

ha.s been an increasing need for collaboration or individuels 

and nation states. Therefore, effective control or participants 

in certain particular events or value shaping and sharing is 

needed, so tha.t the states will be villing to maintain public 

order by yielding part or their sovereignty towards the linas 

of an international proceèure. Numerous conventions and dratt 

1. The term 11 jurisdiction11 is vs.gue and susceptible to various 
meanings. Its use in this 'WOrk refers to the authority of 
state orticials to control the affects or particular value 
changes. This authority comprises three distinct autbority 
f'lmctions: 

1 - Applicatioa - the authority to apply authoritative 
po licy; 

2 - ~scription - the authority to prescribe authoritative 
policy; 

3 - Derivative applicatism- the authority to apply policy 
previously prescribed and applied to the 
particular value change by another 
decision-maker. 
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proposals have been subnitted to reach a common agreement among 

the States, but they have f'ailed completely, f'or the 

uncomprehension of' the decision-mekers to understand these rules 

which have been proposed in these last f'irty years. Controversies 

have arisen w.t. th respect to the clarification of' the process of' 

interaction on account of cba.nging interests w social and 

moral vaJ.ues. There are two main interests of' the States in 

this process of interaction; one is the inclusive interest 

(of all) states in the enjoyment of the airspace; and the otlter 

one, is the exclusive interest (of' one) state in attributing 

a national character to aircratt, in the clarification of 

policies. 

The role of coercion or of' force to maintain peace 

and public order among the States cannot be abjured in the 

international arena., unless more exacting morality might be 

expected of men whan associated together in political 

communities, than from men acting as individual personalities. 

There must exist an effective monopolisation of force by the 

communi ty so as to procla.im a po licy relevant or not to the 

cha.racteristics of' conformity or disconformity to public order. 

Professor Niemeyer has a very good view about 

maintenance of international order:1 

1. Cited in 1-Wres s. McDougal and Feliciano, ncommunity 
Prohibitions of' International Coercion and Sanctioning 
Processes: The Technique of' World Public Order, 
5 Philippine Law Journal, (1960), p. 126.3. 
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"States, units or supreme government in huma.n 
society, are b.Y inherent necessity the highest, 
most powertul and most efficient organizations 
in the sphere of social order. Aocordingly there 
can be no effective pressure against a state 
except b,y another state. This means that to base 
international law ultimately on the threat or 
sanctions is equivalent to basing it on the action, 
snd interest in action, of some great power. This 
was preoisely the f'undamental defect or the 
League schema, and the reason why it tailed in all 
its practical tests. The same inherent weakness 
w.l.l1 eharacterize 8I!Y system or international 
order whioh ultimately relies on foree ••••• there 
is only one form in whieh compulsion can be 
emplo.yed against these territorial units ••••• : 
wa.r •••• 

Oonsequently an international order wbich 
depends on force as its ultima ratio is a 
permanent source or international struggle 
rather than a medium or order.n 

Therefore, the resolution or the jurisdictional 

problems ('Whether they are civil or criminal) 'Will depend on 

how wll will the decision-ma.kers of each State be able to 

clarif'y their policies and apply them by reaching a common 

agreement towa.rds the main problem: the legal statua of' the 

airoratt. If' it is treated in the proper perspectives, 

problems of jurisdiction over ships, spacecratt and events 

occurring anywhere might be solved in reconn:nending appropriate 

alternatives in principle and procedure tor the fUture, in 

this process of interaction, into which I will proceed. 
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I - The PrQcess ot Interaction 

1. Participants. 

The participants in the process of interaction are 

the state and private corporations, which may have contacts 

v.i.th Jll8:ey states; individuals who may be nationale or non­

nationale who might enter into agreements (contrasta) and 

deprivations (torts and crimes). In their interactions the 

national character is the most significant attribution to them. 

The United Nations and other international organizations 

may figure as future participants. 

2. Objectives. 

The maximization of various values of each participant 

which one can describe in terms of power, "Wealth, sklll, 

respect, well-being, enlightenment, rectitude and solidarity; 

they are used for the description of objectives and demanda 

in our contempora17 world arena • 

.3. Situations. 

The situation in 'Which an interaction occurs is the 

airspace. Here one must take into account whether the spatial 

location of an interaction is within or outside the tert,itory 

of a particular state; the number of participants and the 

duration of a particular situation; the impact of the particular 

value changes and the expectations of violence or peacetul 

procedures. 
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4. Base Va1ues. 

Power and wealth are the principal base values 

employed in the airspace. 

5. Strategies. 

The strategies employed by the participants in this 

process of interaction are: economie, diplomatie, ideological 

and mill tary. The stress here are on the persuasive means 

rather than on the coercive ones. 

6. Outcomes. 

In the process of interaction the outcomes are the 

range and intensity of impact upon values for a11 participants 

in the shared use or the airspace. 'Wealth moves, contracta 

are entered into - the se are the value goals that indi viduaJ.s 

have set, through the attribution or national character to 

aircratt. 

7. itfects. 

The affects are the expanding consequences of the 

outcomes wbich may affect a wide range of individuals 

throughout the globe. 

8. Condition§. 

The conditions are the willingness of states to 

make the accommodations necessary to shared use and shared 

competence in the production of values. 
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II - The Process of Claim 

There exista a continuous flow of claims ( vbich 

are known as claims to jurisdiction) by state against 

state, in the process of interaction, for authority to 

prescribe and apply polioy to these particular value changes. 

Controversies arise relating to agreements and deprivations 

occurring in acti vi ti es on airspace, upon the oceans and 

upon the land masses, and the pa.rtiès to the se controversies 

make claims in the international and national arenas with 

regard to the exercise of authority over the effects of suah 

agreements and depri vations. This process of claim mq 

be characterized in terms of the claimants, their objectives, 

and the specifie types of demanda and conditions which will 

affect their assertion. 

1. The Cleimegts. 

The claimants or participants in the process of 

authorit," include all the actors in the -world social process, 

i.e., state and private corporations, individuals and 

international organisations. 

2. Obj ectiyeA• 

The state-participants has the objective to protect 

their inclusive interests in the shared use of the airspace 

and their exclusive national interests. As to the private 

participants, the objective is to protect their property and 

other interests. 
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There are many controversies arising with respect 

to specifie types of events, one 8lJOng ethers is about the 

national character of interest. The different types of 

claims may be subdivided into several different head.ings, 

I will devote myself specifically' to: 

Claims Relating to: 

I - Air Sovereignty 

II - The Aircraft 

III - Nationality of the Aircraft 

A) Claims with Respect to Registration 

1 - State airerait 

2 - Civil airerait 

B) Claims 'With Respect to Documentation 

IV - The Making and Application of Policies for 

Jurisdiction. 

A) Custom 

1 - Jurisdiction and Competence of the 

Court 

2 - Choice of Law 

a) Torts 

b) Contracta 

c) Criminal Acts 

B) Treaties 

V - Recognition and Enforcement of Foreign Judgments. 



-8-

3. Conditiong. 

The most important conditions in this process of 

claim, is that the participants should give their support 

to a communi:t.y authority, instead of a centralized authority 

capable of monopolizing force in the world arena. 

III - The Pr9cess of Decision 

The process of authoritative decision which is 

established ~J the communities of states for resolving 

jurisdictional controversies which arise from claims and 

counterclaims shows a development or orgru1izational 

characteristic in intel"J.'l.e.tional lav. Host decisions in 

applying the policies 1 in t}"l.is system, are talœn by states 

acting unilater:-W.ly, but its outlines mey be obserted 

under the headings of officials, objectives, strategif.;~1, 

outcomes and cond:ltions. 

The state officials are the most importent 

decision-makers, end one cen include a.:3 relevant the 

officials of L"l ':, '·l'Xtfitim;t;l ;:cvf:rnmenta1 oreanizations1 as 

well as judges of international courts and of specially 

1. United Nations, T.nterna.tional Civil Aviation 
Organisation, World Meteorological Organization, etc. 
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constituted arbitral tribunals which will often resolve 

controversies concerning jurisdiction. 2 The role of the 

officiaJ.s are either as mere claimants to authority or on 

other occasions they are the representatives of the 

community applying authority to the claims of others to 

serve an interest. 

2. Objectivy. 

The objectives sought out by the community of 

states for establishment of authoritative decision-makers 

are: 

(a) to secure and preserve equality of aecess to the 

common resource of the airspace; 

(b) to maintain the minimal order in a.irspace by: 

(1) preventing unauthorized violence; 

(2) preventing controversies from arising; 

(c} to protect the inclusive and exclusive interests of 

states and to pron:.ote the most economie accomodation of 

these interests in the shared use of the airspace; 

(d) to promote efficiency in common enjoyment of 

air spa. ce; and 

(e) to authorize states to protect and realise basic 

values in the internal processes of their terri tol'ial 

communities. 

2. The Lotus case (see Briggs, "The I.e.w of Nations," New 
York, 2nd ed., (1952), p • .3-14) serves as an illustration 
for the function of an international court in resolving 
jurisdictional controversies. 
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3. Strategies. 

The methods used b,y authoritative decision-makers 

when engaged in a variety of policy tunctions are: 

prescribing, intelligence, recommending, invok:ing, applying, 

appraising and termina.ting. 

Our major concern is with the prescribing, invok:ing, 

and appl:ying policy functions.' 

The prescribing function is based on a customar,y 

process which bas been developed throughout years, 

transmitting a body of inherited complementary principles. 

Controversies about these principles are frequent~ resolved 

from foreign office to foreign office. 

To invoke the processes of authority for the 

protection of airoraft against abuses of authori ty has been 

a universal praotice b.r attributing a national character 

to airoratt. 

The application function may be direct when a 

court assumes competence to app~ comrnunity pollcy; and is 

derived, when the authority to enforce community policy is 

derived from prior application and prescription b,y other 

decision-makers. 

4. Outcomes. 

The outcomes of the process or decision form a 

flow of decisions resolving claims and counterolaims for 

the establishment of a satisfactory minimal order and a 

reasonable accomodation of the inclusive and e.~clusive 

interests or states. 
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5. Conditions. 

The conditions affecting the process of decision 

include all the interacting variables or the world arena, 

but certain factors bear more immedie.tely upon prescription 

and application. Today, wi.th the expanding scientitic 

lmowledge and technology 'Which have accumulated potentialities 

tor production and destruction of our world, no single state 

or group of states bas the effective power necessar,y to 

enforce policy - theretore, it is an indispensable condition 

that the states will continue to recognize their community 

of interest and the conditions under Which a consensus will 

be able to be maintained to preserve auch common interest to 

a general. communit:r pollcy, for wrld public order. 
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IV - Clarification or Policies 

The purpose of this wrk in the clarification of 

general polieies is to examine the controversies concerning 

clsims to eti'ects of particular value changes in the specifie 

instances where an interaction takes place aboard aircratt.· 

There are two conditions wbich w.U1 be examined wldch affect 

jurisdictional decisions with respect to aircraft: one is 

the territorial state in whose sovereign airspace an event 

occurred, and the other is the nationality of the aircratt 

aboard wbich the value changes have taken place. It is 

evident that the right or an individual to navigate the air 

depends on the nature and qua.lity of his rights in it as 

well as upon the right of the government or that state to 

exercise jurisd.iction (the power or a state to apply its 

laws) in the space above his property to protect his rights. 

Theories have been developed about air sovereignty and 

nationality of aircratt and this study hopes to :find out 

their relevance to decisions resolving jurisdictional claims 

and counterclaims over events aboard aircraft. 

The author w.U1 attempt to try to ans-wer questions 

about who governs the air activities, what is an aircrart, 

which are the laws that regulate the events aboard aircratt, 

and me.:n;y others, in relation to Brazilia.n national, i.e., 

municipallaws, and international air law, starting with the 

Paris Convention of 1919 to the provisions of the Chicago 
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Conference of 1944,1 and possib11 otber attempts tbat have 

been made sinoe then to our dqs without 81JY suooess, so 

that new standards or substantive policy might also be 

willing to aocept more rational measures in implementation 

in the olaritioation of polioies for the oommon interest in 

the oonolusiveness of attributions of national oharaoter, 

in the instance vhere an interaction takes place on board an 

aircratt and a state bas to exeroise jurisdiction. 

1. The Chicago,;Convention is incorporated as a Brazilian 
national lav, by degree n. 21.713 of August 2!7, 1946. 
See Manual de Legislaçao Aeronlutica, Minist,rio da 
Aeronlutica, Rio de Janeiro, Brazil, (1953), p. 167. 
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V - Trends of Decisions 

In the trends or decisions the projections of a 

rational general community policy with respect to the very 

different problems in the regulation and characterization 

or events aboard aircraft is the most relevant question. 

In the processes or interaction, claim and decision - they 

constitute the shared enjoyment or airspace: - through this 

orientation a careful distinction or the pro blems·, relevant 

policies and appropriate remedies must entai! certain further 

more specif'ic tasks in the well-known and competing principles 

and notions or jurisdiction, the aircraft, nationality of the 

participants 1 terri toriali ty, as weil as in the contlict or 

laws (in the making and applying policies for jurisdiction 

and, in the recognition and entorcement or foreign 

j11dpents) in the appraisals and decisions or the cases 

cited; thus by studying the past trends or decisions and or 

the factors arrecting them - "We v.Ul be able to appraise 

and solve probable tuture events, to recommend appropriate 

alternatives in principle and procedure for the fUture. 

A11 the traditional criteria which states have 

employed in their exclusive national interest whether singly 

or in combination whieh have been transposed into 

international pollcy, will be the object or the follo'Wing 

chapters of this work, so that a general community policy 

might be sought for a better world public order. 
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B - Trend or Past Decisions and Conditioning FActor~. 

I - Air Sovereignty1 

One or the most important obstacles to the world' s 

air tratric practical liberation bas been the question or 

the principle of n air sovereignty". Sharp confllcts have 

arisen among the wri ters advocating the theory of f'reedom 

of the air and those advocating state control and sovereignty. 

In order to e:xplain the determination of the 

applicable law over events aboard. aircra.f't a clear 

understanding of the principles above mentioned is required, 

along wi th i ts main developnents starting from the Paris 

Convention, 1919 to the Chicago Conference of 1944. 

The basic problem between freedom of the a:ir and 

f:!OVereigntx is 'Whether the former 'Will be proclaimed an 

overriding principles to which sovereign rights 'Will 'be 

subordinated, or whether sovereignty 'Will be deemed the 

paramount principle, subj ect to free rights of passage. 

Both have the same social interest in rights of passage and 

the f'ree use of airspace, with the security interests of 

states and their rights or self-preservation. 

1. Sovereigntx means the international independance of a 
state, combined with the right and power ot regulating 
its internal affaira without foreign dictation. 
Freedom is the state ot having self-determination. 
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Those who advocate freedom. of the air are di vided 

into: 1. air freedom w:t.thout restriction1; 2. freedom 

restricted b.1 some special rights without limitation of 

height2; and 3. freedom restricted b.1 a territorial zone 

in which .f'ull sovereignty will be exercised.3 

In air freedom w:t.thout restriction, the proponents 

of this theory rest it upon the inappropriate character of 

air as an element and its alleged insusceptibility of 

control. Thus, they have contused the air element 'Wi. th 

the airspace, 4 and gradually has been abandoned by most 

publiciste and juriste for complete freedom ia undesirable. 

In the second freedom, the chief argwnent is that 

the air is ph,ysically incapable of appropriation because it 

CBl'lilOt be continuoualy occupied. Here, too, few were the 

juriste who advocated this theory. 

1. See Lycklama à Nizeholt, Air Sovereignty, (The Hague, 
1910) n. 

2. Fauchille, R.G.n.r.r. {1901) p. 414 et seq." 

3. Lyck:lama à llizeholt, op. cit., 12-13, and .A.ppendix A. 

4. Edmunda, Aerial Domain and the Law of Nations, (1923) 
8 st. Louis Law Review, 93 • . 
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In the third one, Paul Fauchille 'W'aS the main 

partisan of this theory in stating tha.t freedom of the air, 

subj eet to certain rights of self preservation ws in favour 

of the institution of a zone 'Within which these rights 'WOuld 

be exercised qy the subjacent state, and above that zone, 

the airspaee is completely tree. 

About the concept of sovereignty, remarks of 

Prof essor Fran_çois in the sharing o.f authori ty and 

cooperation among states are really interesting:1 

"It is important to acquire a correct 
opinion with regard to the nature o.f 
sovereignty, many being those who, starting 
from an antiquated notion of sovereignty, 
consider state sovereignty the great obstacle 
in the path leading to international 
cooperation, and believe that international 
oreanization is conditioned b.1 a complete 
elimination of sovereignty." 

Those who advocate sovereignty are divided into: 

1 - full sovereignty without any restriction; 2 - a 

sovereignty territorial zone; 3 - sovereignty to an 

unJimited altitude but restrioted qy a servitude of 

.free passage. 

In the theory of full sovereignty wi thout any 

restriction the advocates transplanted the private law 

prineiple expressed qy the Roman maxim of "Cujus est solum, 

ejus est usque ad eoelum11 (whoever bas the land possesses 

1. François, Handbook van bet Volkerrecht, (1949) Vol. I, 
158, cited by Van Kelffeng, Sovereignty in International 
Law, 82 Hague Recueils (1953}, F. -
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all the spa ce upwards to an indefini te extent) 1 is the 

maxim of law ••• "So that the word 1land1 includes not on1y 

the face of the earth, but ever,ything under it, or over it."1 

This theory conf ers upon the subjacent state the 

unfettered right of excluding foreign, public or private 

craft, the right of regulation of aiJY foreign aircraft i t 

may choose to admit, and the right of jurisdiction over any 

foreign aircraft thus admi tted. 2 

The theory of a sovereign territorial zone is 

similar to that of freedom of the air above a certain 

altitude under Yhich 'Will be formed a sovereign territorial 

zone.3 

In the last theory of sovereignty the advocates 

recognized the need of unimpeded aerial navigation and the 

right of innocent passage through the air4 for the civil 

aircraft of all nations. 

1. Cooley1 s Blackstone (4th ed.), Bk. 1, 19. 

2. Mc !lair, The Beginnings and the Growth of Aeronautical 
Law (1938) 1 Journal of Air Law, 3S5. 

3. See Lycklama à. Nizeholt, op. cit., 13 and Appendix A. 

4. See Lycklama à Nizeholt, op. cit., 14 and Appendix A. 
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Sovereignty is not an absolute and exclus! ve 

po-wer, but is limited by prevailing conditions and by the 

operation of basic communlty policies guiding the 

allocation of jurisdictional authority. In relation to air 

sovereignty the complete and exclusive air sovereignty 

entitles the sta.te to much less interference with a. foreign 

airerait tha.n its surface sovereignty permits with respect 

to ships, rail~ transport, automobiles or foreign 

visitors - the main problem is the a.ircra.ft gaining access, 

and this is generally geared to mili tary and economie 

interests.1 

The complete sovereignty theory has been adopted 

by the vast majority of States including Bra.zil/ and 

1 • .àn Air-Services Transit Agreement vas a.dopted 11Tw 
Freedoms") that is 1) the privilege to fly across ·t,he 
territory of a Contraeting State without landing a.nd 
2) the privilege to land for non-traffic purposes, and 
an International Air Transport Agreement (11Five Freedoms11 ), 

in addition was adopted, that is: .3) the privilege to put 
dow passengers, mail, and cargo ta'ken on in the territory 
of the State whose nationality the airerait possesses; 4) 
the pri vilege to take on passengers, mail, and cargo 
destined for the territory of the State wbose nationality 
the aircrart possesses; 5) and the privilege to take on 
passengars, maU, and cargo destined for the territory 
of ~ other contracting State and the privilage to put 
dow passengers, mail, and cargo coming from any such 
territory. This agreement known as the International Air 
Transport Agreement, signed on December 7, 19441 in Chicago, 
seems to be decreasing in importance for very few states 
have ratified it. (See Shawcross & Beaumont, On ,ur Law, 
(1952), 270 for further reference). 

2. Vademecum Forense, Coletânea de Leis do BrazU, (1959), 
C&digo do Ar Bra.sileiro, decreto-lai no. 48.3 of June Sth, 
193S, art • .39 p. 677. 
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is incorporated in the various Conventions of Chicago, 

Paris, and Madrid, the Havana (Pan-Am.erican) Convention, 

and numerous bilateral treaties.1 

Thus the modern concept of air sovereignty does 

not form any obstacle towards international cooperation 

and as to the operation of conflict policies, these have 

alwa1s limited the exercise of unrestrained sovereignty 

conferring a high degree of inclusive and shared authori ty, 

which should be equally applicable to issues of 

jurisdiction aboard aircraft. 

About sovereig:nty directly related to issues of 

jurisdiction aboard an aircraft there are five main systems 

proposed in the civil law countries: 1) law of the 

territory overflown; 2) law of the flag of the aircratt; 

3} mixed system of the two systems above proposed; 4) law 

of the place of departure of the aircraf't; and 5) law of 

the place of arrival of the aircrart.2 

In the law of the territory overflown there must 

not be a different law al!long the events that oecur on a 

certain state' s soil from those events a board an aircraft 

1. Shawcr<;>ss & Beaumont, On Air Law (1952), 174. 

2. Maurice Lemoine, op. cit., 202 • 
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that happen over the state' s airspace. But this system bas 

some fallacies in respect to events occurring over the high 

seas, and over an uncertain terri tory - it cannot be 

applicable.1 

About the law of the flag of the aircraft, this 

system bas been influenced specif'ical]J' by the maritime 

laws. Ir an aircraft bas a nationality it is obvious that 

the law of its fiag should be applicable to events occurring 

aboard an aircraft. The justification is given: when an 

aircraft is flying over the high se as or over a no man's 

land. This system bas been severe]J' cri ticized be cause an 

aircra.f't flying over a state's territory, either by 

obliging the aircraft to land on dangerous conditions on 

the surface or by throwing objecta and damaging the people 

on the surface. Consequently, would a State admit not 

to have jurisdiction over these events occurring aboard an 

aircraft over its territory and therefore, give up its 

sovereignty completely? 

1. Vademecum Forense, op. oit., art. 6 p. 674 says nthat 
any act practiced aboard an aircraft, considered to be 
foreign terri tory, but \dùch affects will produce or 
have produced penal or any other kind of damage affects 
in the national territory, will be reputed as practiced 
in Brazil." It goes on by sayi.ng that "if those acts 
whicb have been originated aboard an aircra.f't, 
considered Brazilian territory, Which wi1l have 
consequences in a foreign territory, will be 
cumula.tiV'el7 of the jurisdiction of the Brazilian and 
foreign laws." Anybow nothing is said about an event 
occurring over the high seas. 
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Professor A. de la Pradelle introduced at the 1930 

International Juridical Aviation Congress at Budapest a 

m.ixed system of the law of the terri tory overflown and of 

the law of the aircraft' s flag. In this system the normal 

law to be applied would be the law of the flag while the 

aircraft is flying over the high seas or no man • s land, but 

the territorial law would take its place at the exact minute 

when the aircraft would be flying over the terri tory of a 

particular State and the events comrnitted aboard it would 

bave repercussions outwards, i.e., on this particul.ar State. 

The difficul ty of the system of the law of the 

place of departure of the aircratt is tbat a fiction would 

have to take place about the events occurring aboard an 

aircratt that would be the territorial law of the place of 

departure of the aircratt. 

In the law of the place of arriva! of the 

aircratt the same consideration may be applied as to the 

precedent s.ystem, with the exception that there is a great 

choice on the part of the aircraft for its landing. Both 

systems are too arbitraryJ 

One might conclude by saying that the most 

acceptable ~Jstem is the m.ixed one, but there is at present 

no special body' of rules as to choice of law applicable to 

aircraft corresponding to that which bas grown up in 
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relation to ships, 1 although the solution in the present 

must depend on the general principles applicable to crimes, 

contracta and torts of the particular state where the events 

abor~d an aircraft have occurred. 

1. l4c Nair, The Law of the Air, (1932), p. 92 cites that as 
H. ti tard says (Revue Juridique Internationale de la 
locomotion aerienne, 1912, llS): 
"It is absurd to say that an airplane is a •movable object 
pure and simple • and strictly a.nalogous to a piano l An 
aircraft is sui generia and something midway betHeen an 
automobile and a ship; to assim.ilate it entirely to the 
latter, and to assign it that full nationality l-lhich 
historical reasons have attributed to ?taaell, so that, 
in French law and to some extent in British, a ship is 
a floating part of the national territory (like the 
island in Gulliver' s T:taveltb which floated in the air), 
~uld seem to the wri ter to be going too far". 
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II - The Aircraft 

Air Law is one part ot the law which studies the 

rules Wbich govern the utilization and circulation ot the 

aircraft as well as its causes and relations. 

Thus, the aircraft is the most important apparatus 

ot the object ot studying air law. It is the instrument ot 

navigation in the airspaoe. Its utilization might be tor 

private ends as; sport, tourism and transport without err:r 
profit; and tor commercial ends which might include 

propaganda and agricultural work and specitically commercial 

transportation of people and things. This last activity of 

commercial transportation is what is considered the industr.r 

ot collective interest, on account of its major importance 

towards the economy and the defense ot atr:7 State, and thus, 

intervening in it in a larger or a smaller scale, considering 

it a public service to be run by the State itself or by 

concession, declaring the commercial transport ot public 

use and, theretore, intervening through rules and 

fiscalization. 

Even the use ot the aircratt tor private ends or 

in commercial activities which in a way might not justity 

a real influence in the national economy ot a State to be 

included tor public use, it should have a direct State 

control in order that it may control the air tratfic, the 

repression against smugglers and smuggling things into the 
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particular State, the control of persona coming f'lowing in 

or out of the Country, and for the national and public defence. 

But, how is an airerait defined? 

In the Convention of Paris, 19191 the term airerait 

is defined 11 as comprising all machines which can derive 

support in the atmosphere from reactions in the air. 11 1 

In the Chicago Comrention (1944) the airerait was not def'ined. 

In the United States of America an aircraft is 

defined as "any contriva.nce now known or hereaf'ter invented, 

used or designed f'or navigation of' or flight in the air". 2 

In the Brazilian Air Code3 the term aircraft is 

defined 11as any kind of' apparatus apt to ef'fectuate a 

transportation and, that can f'l:y by itself' and be governed 

in spa.ce". 

On account of the peculiar characteristics imposed 

on aviation the direct control and fiscalization by the 

State is f'elt more intensely, and thus, an aeronautical 

administration must be included in the functions of the State. 

1. Sha.wcross & Beaumont, op. oit., 12. 

2. Shawcross & Beaumont, op. oit. 15 (Civil Aeronautics Act, 
193S s. 1(4). Navigation of' aircraf't is not def'ined 
except to include piloting. 

3. Vademecum Forense, op. cit., art. 18, p. 675. 
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The Aeronautical Administrative law is a 

conglomerate of acts that regula.tes all the organs which 

have been assigned to orgro1ize its administration and, it is 

a series of' regulations to regulate air navigation auch as: 

the police power over vehicles by imposing security 

conditions in the construction, maintenance and operation of 

aircrarts; the police po-wer over trattic by regula ting the 

air traffic and fixing the norms for the habilitation to 

fly; and, making economie and financial rules for the 

commercial air transportation through measures of 

supervising the tariffs, the concession of licenses for 

commercial air exploit and, the rules for the air transport 

con tract. 

All this regulation is processed under different 

administrative ~Jstems. It might constitute one of the 

attributions of a Hinistry of Transports 'Which will 

coordinate all the land communications with aviation; or 

one of the attributions of a Hinistry of Commerce 'Which 

might have a bra.nch li.ke a Mlnistry of Civil Aviation; or 

one of the attributions of a Nlnistry of Defense or of 

War; or f'inally one of the attributions of a mixed organ, 

clvil and milita.ry, as in the case of Brazil - a Hinistry 

of Aeronautics. 
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The degree of intervention of a State on aviation 

depends on its political administration; on sorne States a1l 

transportation depends on the State•s monopolized regime; or 

on some other places the State will associate with private 

enterprise; or finally the State stays out of any private 

enterpriae, but is vigilant on cases or strikes or on a 

national defense, ~en then it may intervene to restore 

public order. 

The predominant internatio2~1 role of aviation 

obliged the States to get together and c:reate intern8tiona.l 

oreanisms so that certain air 1"Ul.es wuld be set out for 

the public order of the world community. The first organism 

to be constituted ~s "The International Comission for 

J..erial Navigation (r.c.A.n. or c.r.N.A.) by art. 34 of the 

Convention of Peris (1919) which exercised legislative, 

administrative, and judicial functions in respect of 

subjects covered by the Paris Convention. On December 31st, 

1947 it ceased to exist and ita asaets were handed over to 

the International Civil Aviation Organization (I.C.A.o.) 

set up by the Chicago Convention (1944) in art. 43.1 

1. Shawcross & Beaumont, op. cit., p. 43 and 647. 
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The a.ims and objectives of the ICAO are set out 

in art. 44 of the Convention: 1 

11to develop the principles and teclmiques 
of international air navigation and to toster 
the planning $ld development of international 
air transport so as to: 

a) Insure the safe and orderly growth of 
international civil aviation throughout the 
world; 

b) Encourage the arts of aircrai't design 
and operation for peacetul purposes; 

c) Encourage the development of a.irweys, 
airports, and air navigation facilities for 
international civil aviation; 

d) Neet the needs of the peop1es of the 
wor1d for sare, regular, efficient and 
economical air transport; 

e) Frevent economie waste caused by 
unreasonable competition; 

f) Insure that the rights of con trac ting 
States are fUlly respected and that every 
contracting State has a fair opportunity to 
operate international airlines; 

g) Avoid discrimir41tion. between contracting 
States; 

h) Promote safety of f1ight in ir1ternational 
air navigation; 

i) Promote generally the development of all 
aspects of international civil aeronautics. 

In Brazi1, a mixed organ, civil and milita.ry - the 

Mu1istr,y of Aeronautics2 was created in order to establish 

1. Shawcross & Beaumont, op. cit., p. 61{'/-8. 

2. Ydnistèrio da AeronÂutiœ, Hanual de Legislaçao AeronÂutica, 
(1953), 5: decree-law no. 2961 of Jan. 20, 1941, creating 
the l,finistry of Aerons.utics in Brazi1. 

--·~-······--------------
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and to coordinate all the activities of aviation. The aima 

and objectives of the V.d.nistry of Aeron.autics are the same 

a.dopted b,y ICAO on a national basis. 

In concludi.ng this part about aircraf't in 

connection with the jurisdiction over events a.boa.rd an 

aircraf't article 37 of the Chicago Convention should be 

cited:1 

"Each contracting State undertakes to 
collaborate in securing the highest practicable 
degree or unirormity in regulations, standards, 
procedures, and organization in relation to 
aircra.:rt, personnel, a.irways and auxiliary 
services in a1l matters in Which such unif'ormity 
will f'acilitate and improve air navigation. 

To tr.d.s end the International Civil Aviation 
Organization shall adopt and amend from time to 
time, as llUly be necessary, international 
standards and recommended practices and 
procedures dealing with: 

a) Communications systems and air navigation 
aids, inclùding ground mar king; 

b) Cha.racteristics of airports and landing 
areas; 

c) RuJ.es of the air and air traffic control 
praotices; 

d) Licensing of opera.t,ing and mechanical 
personnel; 

e) Airworthiness of airc1·e..f't; 

r) Registration and identification of 
aircraft; 

1. Shawcross & Beaumont, op. ci t. , p. 645-6. 
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g) Collection and e:x:change of meteorological 
information; 

h) Log Books; 

i) Aeronautica.l maps and charts; 

j) Customs and immigration procedures; 

k) Aircra:rt in distress and investigation 
of accidents; and such other matters concerned 
wi th the safety 1 regulari ty, and efficiency 
of air na vi ga. ti on as mey from time to time 
appear appropriate.r. 
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III - Na.tiona.llty of the Aircra.:rt 

Military, economie, jurisdictional, political and 

social forces bave contributed in several ways to the 

development of the general concept of nationality. 

Nationa.lity has been stated to be "the statua 

of a natura.l person who is a.ttached to a state by the tie 

of allegiance."1 

One of the delegates of the u.s. tha.t attended 

the codification of the law of nationa.lity held at the 

Hague in 19.30 wrote that: 

"Host, if not all1 branches of international 
law are in a sense political, but, when it is 
said that nationa.lity is peculiarly a political 
subject, it is meant, no doubt, that the law of 
na.tiona.lity is prima.ril;y a domestic matter, as 
regards each str.te, to be determined by ea.ch 
state for itsel:f'1 according to its needs, social, 
political, military, economie, etc. Thus no 
state is willing to sur1·ender its sovereign 
prerogative in the matter of determining the 
way in Which its nationa.lity may be acquired. 
But this does not mean that international law 
has nothing to do with nationality. Wherever 
international relationships arise international 
law must follow, in one form or another, 
although its development and crystallization 
into definable rules may be a slow process ••• 
Increase in facilities for travel, especially 
through the development of the airplane, will, 
no doubt cause a rurther increase in movement 
or people from country to country and still 

1. Harvard Research in International Law - Nationa.lity in: 
American Journal or International Law, vol. 2.3 (1929) 
Supplement P• 131 22. 
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greater multiplication of nationality 
problems, and these problems must be settled 
sooner or later ~ international agreements, 
tacit or express.nl 

On account of the principles of sovereignty over 

airspace and nationality of aircraft usually have been 

declared simul taneously, some wri ters have deduced that 

nationality of aircraft is derived from sovereignty over 

. 2 B.l.rSpace: 

11Thus it has been asserted that the present 
criterion of nationality determination (for 
aircraft) is a direct corollary of the principle 
of 'complete and exclusive' sovereignty ( over 
airspace) 1 and tha.t the cri teri on has been 
selected expressly for the purpose of securine 
the benefits of a.erial navigation to nationa.ls 
of certain States to the exclusion of nationale 
of other States. The method of determining 
nationa.lity (of aircraft) ca.n :tu>..rdly be 
brushed aside so ea.sily, for it must be 
remembered that the criterion is no more a 
direct corollary of the sovereignty (over 
airspace) view than that of a nearly opposite 
position. Was it not Fa.uchille -- proponent of 
the general principle:"l'a.ir est libre" - who 
urged in 1911, the same criterion - determination 
of nationality (of aircraft) according to the 
na tionali ty of the ower? And did not M. de 
Lapradelle support the doctrine at the same 
I>fadrid setting of Jurists, with reasons of a 
distinctly juristic nature?" 

1. Flournqy, Richard w., Jr., 11Nationa.lity Convention, 
Protocole and Reconunenda.tions Adopted ~ First Conference 
on Codification of International Law", 24 Am. Jour. of 
Inter. Law 467 (1930). 

2. Fagg, Fred D., Jr., "The International Air Navigation 
Conventions and the Commercial Air Navigation Treaties," 
2 So. Cal. Law Rev. 430, 441 (1929). 
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Diplomatie protection of its citizens and the 

property of its citizens is an exercise of the sovereign 

pOl-ïer of a state. 

Fauchille advocated that no sovereignty is 

exercised by sta.tes over the high seas, an analogy of ships 

could be applied to a certain extent to aircraft 1 thus 

deri ving the principle of r.t.E:. t.ionali ty from his theory of 

1 freedom of the air. Therefore, concluded Lambie, tl~ 

principle of nationality is in fact derived from the theory 

1. In 1900 and 19021 before the invention of the airplalle 
.Fauchille, when advocating freedom of the air, discussed 
bulloons only. He pr<>posed that the statua of tb.e owner, 
and the ow:ner 1 command:mt and three-fourths of the creY 
of the balloon be citizens of the sa.'lle state. He co11sidered 
that it was not so much the balloon itself as the c:r·ew 
chosen by the owner which could cause internationa.l 
complications. Fauchille proba.bly arrived at these 
conclusions from the fact that Frence confers French 
na.tionality only upon ships where the ca.ptain, officers 
and three-fourths of the crew are French: Fauchille 1 Paul, 
Rapport et Projet du Mgime Juridique des Mrostats, 
19 L1Aru1uaire de 1 1Institut de Droit International 
19 (1902) S Rev. Gen. de Droit International Public 
471 (1901~, 1 Rev. Juridique Internationale de la Locomotion 
/~rienne 101, 172 (1910). 

Other reasons for adopting the principle of 
nationality for aircraft involves milita:ry and jurisdctional 
purposes as well as diplomatie protection abroad1 for a 
state is composed of l) territory, 2) population and 3) 
sovereign poWer, legislative authority (imperium). In the 
early community where collective living prevailed, th.ere 
t,:as no private property, and "residence" was inconsistant 
with nomadic habits until individuals realized the 
advantages of permanent attachment to a locality: Zeballos, 
E.s. 1 "La Nationalit& au ~int de vue de la :r.égislation 
Compar&e et du Droit Prive Humain." (Paris: Recueil Sirez, 
1914- 2 vols), Vo1.I. 
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of the freedom of the air.1 

Historically, there are two major schools of 

thought, 'With regard to the nature of the link between a 

particular sta.te and an aircraft, one advècating the 

"aircraft-automobile" theory, and the other one the 

"aircraft-ship" doctrine. But the nationality of the 

aircraft depends upon the nationality or the person ouning 

the aircraft. The tradi tional method of determining the 

nationality was the "jus sanCjUinis" and the "jus soli" 

theories2 -- today a third one is added -- the domicile, 

that is, the place which a man has voluntarily chosen for 

his permanent residence. 

The "aircraft-automobile" theory is tha.t, 'With 

the advent or the automobile it was believed that for 

purposes of identification and protection, it possessed 

1. La.mbie, Margaret, 11Universality versus Nationality of 
.Ahcraft", The Journal of Air Law (19.34) P• 6. 

2. "jus san<ïUinis" means nationallty by blood prevailed; 
"jus soli" means the attachment of nationality by 
one' s native land or origin.' 
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the na.tionality or the o-vmer, because, as soma w.riters 

said,1 only na.tural persons have a nationality in the proper 

sense or the word. In a "Convention 'With Respect to the 

International Circulation of Motor Vehicles, 11 Paris, 

October 11, 19r19/ article 4 provided that: "No motor-car 

shall be allo-wed to pass :t'rom one country into another 

unless it carries, fixed in a visible position on the back 

of the car, in addition to the number plate of its own 

nationality, a distinctive plate displ~ing letters 

indicating that ne..tionality. But, in the amendatory 

Convention of 1926, at this International Convention 

Relative to l·1otor Tratfic in Paris, 3 from hereon, the 

reference to nationaJity was omitted. Anyhov, the jurists, 

consequently, proposed that ne.tionality of the aircraft 

would depend upon the nationality or its owner, whose rights 

vith respect to the aircra.ft would be protected br his 

1. Riese, "Luftrecht," p. 201; Handl, "Droit A&rien," 1931, 
P• 161. 

2. u.s. Dept of State, Treaty Information Bulletin, n. 13 
(1930)' 25-36. 

3. Treaty Information Bulletin, op. cit., 36-55. 
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1 state much allke his rights in any other property. Therefore, 

nationality of aircra.f't was just a 'national at tri bute 1 

derived from ownership, and whose legal import was very 

limited. 

In the 11 aircraft-ship" theory a pe:rmanent link 

bet"Ween the state and the aircraft 'WaS thought, since the 

idea of claiming a natione~ity for aircraft evolved from 

analogy to seacraft and vessels. A vassel is an ina.nimate 

object, a moirable thing, but is a "tl~ing of a very 

particul.ar kind and which from several points of view 

may be compared to a person;n2 thus, like a person it 

possesses a nationality. The attribution of a nationality 

to a vessel is the ba.sis for intervention and protection 

of a state on acts committed b.1 persona aboexd the vessel 

against their nationals. This quality of guarantor and, 

protector gi wm to a particul.ar State whose flag the 

vessel carries l1as led to a concl~~ion that the nationality 

of a vassel 11 is the primnl:"'J' condition for the peacetul 

utilization of the high seasn, in order that world public 

1. See Gittard, Report to Air Transport Cooperation Co~~ttee 
of the League of Nations, 2d. Session (19.31), cited in 
Lar.:tbie, op. cit., 248-249; lienry - Coua.nnier, "De la 
ITation.'llit& et du Domicile des Aéronefs, 1 R.J.I.L.A. 
(1910) 165-167. 

2. (Xilbert Charles Gidel, 11 Le Droit International Public 
de la 11er, Chateauroux, Les ~t.ablisseoents 1{ellotèe, 
1932-34, Vol. 1 (1932), p. 72. 
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order ~~be maintained.1 But the fact that a vassel has 

the nationality of the State flag it carries has led t~ 

m.al'lY problems affecting the jurisdici:;ion of such State 

and other States over such vessels on the va.rious acts 

comnrl.tted aboard, and 'Whether the vassel is in its home 

waters, on the high seas or in foreign waters. 2 Anyhow, 

there is no doubt that it is recognized amongst the 

totallty of States in the world that a ship has a 

nationality and, therefore, is entitled to protection of 

the State whose flag it carries, and that 3tate is the 

guarantor to other States of the vessel's international 

conduct, 

1. Gidel, op. cit., Vol. I p. 73-74. 

2. For some basic problems see: Ha..~ard Research in 
International Law, ,Jurisdiction 'With Respect to Crime, 
in: America.n Journal of International Law, Vol. 29 
(1935), Supplement p. 508-519; Higgins and Colunbus, 
The Inte t Law of the Sea1 London/New Yorl</ 
Toronto, Longmans Green, 1934) 1 p. 164-222; Lassa 
F,L. Oopenheim, Interns+tiop.M Law: A Treati§el 7th ed., 

London/Îfew York/Toronto, Longmans Green, (1948J, Vol, 1. 
Secs. 26o-264 p. 545-549, Secs. 450-451, p. 764-767; 
Too s.s. Lotus (France v. Turkey), Permanent Court of 
International Justice, Judgment 9, Sept. 7, 1927, 
Ser, A No, 10 - also in: N.a.nley 0, Hudson, World Court 
Report§, Washington, Carnegie Endowment for International 
Peace, 1934-43, Vol, 2, 1927-1932 p. 2Q-92; Philip c. 
Jessup, The Lay of Te;tt:itoriaJ, Wa.ters W!d 11a],:itim~ 
Jurisdiçt~on, New York, Jennings, 1927, p. 191. 
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In 1901, Fa.uchUle made the f'irst statement 

claindl~g a na.tiona.lity for the aircra.ft like that of ' 

ves;zel and to his proposais he further stated that an 

aircra.ft is of two categories: public and private; that 

the aircraft (the private) can onl:y carry the flag 

belonging to a 3tate where it is inocribed on an official 

record kept for that purpose (such registration being 

based on the natioU<.$ty of the owner, the commander, and 

three-qua.rters of the creY'); and, that onl:y public 

aircraft of a State is percltted to fly freely in the 

"security zone" (def'ined b<J Fauchille as a zone prohibited 

b<; a State for air navigation, e:dending 1500 meters up 

from its surface territo~J).1 

The principle of nation.9~i:t;r of an aircr<=:i't uas 

first accepted v.t. the Int.ernational Air Navigation 

conferSJ.ïee of 1910, held at Paris, ill which ma..'1.y of the 

decisions influünced the subsequent n;~ll..tonal and international 

legislation. In the dratt clrawn up at the conference, 

article 2 stated that thi~ only applied to aircraft possessing 

the nationality of the contràcting States; article 3 s~id 

that the nation...1.1ity of the aircraf't should be based 011 the 

nntionality or its ouner, this being determined b;,r the law 

of each contracting State; and article 4 speoified that 

l. Annuaire de l'Institut de Droit International, Vol, 19, 
(1902), p. 19-86. 
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once an airerait possesses the nationality of a State, it 

cannot acquire the nationality of axry other State.1 

Therefore, the principles of nationality of 

aircraft started to be laid down in the ensuing 

international and national legislation. International 

agreements between France and Germa.ny' prior and during 

World War I about the principle of nationality were 

incorporated into the body of international air law btJ 

the adoption of the Paris Convention of 1919. The 

articles of the convention which are direetl.y applicable 

to the question of nationality are: 

"Article 5: No eontraeting State sha.ll, 
except by a special and temporary authorization, 
perr.û.t the flight above its territory of an 
a.ircraft which does not pos:mss the nationr:llty 
of a contracting State.2 

1. Cont~rence Internationale de Navigation A~rienne, 
Vol. 1~ {1910), Procès-verbaux des s~ances et annexes, 
Imprimerie Nationale, p. 188-205, cited at Honig, 
The Legal Status of Aircraft, The Hague (1956) p. 44. 

2. Article 5 wa.s amended by Protocol of Oc·iiober Z7, 1922: 
"No contractine State shall, except by a special and 

temporar,y authorizations, permit the flight above its 
territory of an aircraf't which does not possess the 
nationality of a contracting State, unless it has 
concluded a special convention with the State in which 
the aircraft is registered. The stipulations of such 
special convention must not infringe the rights of the 
contracting parties to the present Convention and must 
conform to the rules laid down by the said Convention 
and its annexes. Such special convention shall be 
communieated to the International Commission for Air 
Navigation, which will bring it to the knowledge of the 
other contraeting States." 

Article 5 was further amended by Protocol of June 15, 
1929 and inserted as the last article of Chapter I: 
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"Article 6: Aircraft possess the nationa.llt,. 
ot the State on the register of Which they are 
entered, in accordance with the provisions of 
Section I (c) of AnnexA. 

"Article 7: No aircraft sl~ be entered on 
the register of one of the contracting States 
unless it belongs whol~ to nationale of such 
State. 

11 No incorporated company can be registered 
as the owner of an aircratt unless it possess 
the nationali ty or the State in which the 
aircraft is registered, unless the President or 
chairman or the company and at least two-thirds 
ot the directors possess such na.tionall ty, and 
unless the comp~ tultils all other ~onditions 
which '!!laY be prescribed by the laws of the said 
State.l 

n Article 8: An aircraft cannot be valldly 
registered in more than one State. 

"Article 9: The contracting States shall 
excl~ge ever,y month among themselves and 
transmit to the International Commission for 
Air Navigation referred to in Article 34 copies 
or registrations and or cancellations of 
registrations which shall have been entered on 
their official registers during the preceding 
mon th. 

(continued from previous page) 

"Each contracting State is entitled to conclude special 
conventions with non-contracting States. 

"The stipulations of such special conventions sl1all not 
intringe the rights of the contracting Parties to the 
present Conven·tion. 

"Such special Conventions in so far as may be consistent 
with their objecta shall not be contradictory to the general 
principles of the present Convention. 

"They sllall be communicated to the International Commission 
tor Air Navigation which 'Will notii'y them to the other 
contracting States." 

1. Article 7 was amended by (Protocol or J1.me 15, 1929: 
"The registration of aircratt referred to in the last 

preceding Article shall be made in accordance with the 
laws and special provisions of each contracting State.~ 
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"Article 10: All aircraf"t engaged in 
international navigation shall bear their 
nationality and registration marks as wall 
as the nam.e and residence of the owner in 
aceordance with Annex A. 

"Article .30: The follow.ing shall be 
deemed to be State aircraft: 

(a) lfilitary aircraf"t. 
(b) Aircraf't exclusively employed in 

State service, such as posts, customs, police. 
( c) Every other aircrart shall be deemed 

to be a private aircraft. 

"Ali state aircraf"t other than military, 
customs and police aircraft shall be treated 
as private aircràft and as such shall be 
subject to ~l the provisions of the present 
Convention. 

11 Article .31: Every aircraf"t commanded by a 
person in military service detailed for the 
purpose shall be deemed to be a m±li tary aire raft. 

11 .Article .32: No mill tary aircraft of a 
contracting State shall fly over the ten"'itory 
of another contracting State nor land thereon 
wi thout special authorization. In case of auch 
authorization the military aircraf't shall 
enj oy, in principle, in the absence of special 
stipulation the privileges 'W'ltich are customarily 
accorded to foreign ships of war. 

"A mill tary aircraft which is forced to land 
or Which is requested or summoned to land shall 
b'J reason tht'lreof acquire no right to the 
pri vileges ref'erred to in the abo~ paragraph. 

"Article .3.3: Special arrangements between 
the States concerned will determine in 'W'l1at cases 
police and customs aircraft may be authorized to 
cross the f'rontier. They shall in no case be 
entitled to the privileges ref'erred to in 
Article .32.n1 

1. John a. Cooper, "A Study on the Legal Status of the 
Aircraft", prepared for the Air Law Connni ttee of the 
International Law Association, September 1949, p. 24-25. 
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The convention, thererore, was giving to the 

aircraft a national el~~acter similar to that of vessels 

under international law. 

Article 7 as drafted in 1919 was amended in 1929, 

in conformity \o.t:ith the Havana (Pan American) Convention of 

1928, in that the nationality of the Olil'.ner of' the aircraf't 

was no longer relevant -- the decision was made that f'or 

requirements to registration of aircraft it wtùd be lef't 

to the national legislations. 

Thus 1 the sta.tus or the aircraft was radically 

cha.nged from 1919 to 1929. i'<'hen Vlorld War II commenced 

the rights and duties or an aircraft were f'ully accepted 

in custoiJI.ary law and accepted by all the existing states 

whether it was over the high seas or over the territory of 

its own State and other States. 

The present situation or the nationality of 

aircrart is given by the Chicago Convention or 1944. 

Chapter III or the Chicago Convention corresponds to 

Chapter II of' the Paris Convention. The articles that 

correspond to clasaifications, nationality and registration 

or aircraft are:1 

Article 3: (a) This Convention shall be 
applicable only to ci vil aireraft 1 and shall 
not be applicable to State aircraft. 

1. Shawcross & Beaumont, op. cit., p. 634-641. 



• -43-

( b) Aircra.:ft used in mili ta.ry, customs and 
police services shall be deemed to be State 
aircra.:ft. 

(c) N'o State aircra.:ft of a contra.cting 
State shall fly over the territory of another 
State or land thereon without authorization 
by special agreement or otherwise, and in 
accordance with the terms thereof. 

(d) The contracting State undertake, when 
issuing regulations for their State aircraft, 
that they will have due regard for the 
safety of navigation of civil aircraft." 

"Article 17: Aircraft have the nationality 
of the State in -v1hich they are registered. 

"Article 18: An aircra.ft cannat be 
validly registered in more than one State, 
but its registration may be changed from one 
Sta.te to another. 

"Article 19: The registration or tranafer 
of registration of aircraft in any contracting 
State shall be made in accordanœ wi.th its laws 
and regulations. 

n Article 20: Evcry aircraft engaged in 
international air navi3ation shall bear its 
appropriate nationality and l'•?.::!lstration marks. 

"Article 21: Each contracting State 
undertakes to supply to any other contracting 
State or to the International Civil I.viation 
Orc;eni?.A.tion, en demand, info:r.mation concerning 
the registrfd:.ion end ownersbip in tha.t St.ate. 
In uddition, each contracti:ng State sha11 
furnish report-s to the International Civil 
Avie.ti.on Orcalization, under such regu~at:i.ons 
as thE; lattei' may prescrite, giving such 
pertinent dn:ta as can be made a"'Jl;"l.ilable 
concerning the ownership and control of aircraft 
rer;istered in th.at State a11d h.abituaJ.ly engaged 
in internati.ona1 air navigation. The dc.ta 
thuG obtained by the International Civil 
Lvie.tion Orgmizat.ion shnll be made a.Vè".i1rble 
by it on request to the othor contracting 
States." 



In article 3 it. wn.s intendnd to ~.>:nn that tLe 

Convention is r::·:Jlicoble only to 11 civ:!.l :-:l:ccra.fttr or ~11 

a.ircr~ti'ts e::cept for tho s-e 1 used in mi li talj', eus toms ::nd 

police services' by e. contrnct.ing :Jl;f\.te. 

The Chica.eo Conv.:ntion in tbo subsequent 

airc:.>..·art. There is no doubt about the existence of 

nationa.lity of any a.ircr~lrt lnt-lf'ully carrying a na:Lional 

insiz;nia. of a _L:Jarticuler State. There is an innovation 

about the registrfl t,ion, aud that is that each State 1d.lJ 

decide for itseJ.f' the basis of which lt 'hr:i.ll pe1r.J.t 

aircrc,ft to be ro<~iste;red, 1 but that doeo not mef,rl thnt, it 

An ob::t_5.gation imposed in Ar-ticle 12 of the 

'~Ol~\'t:rttion fœ: t.hose States \lhich hnve ratified or 

'tCli.tered to it: 

"Each CŒt~:t·acti:ng State under•t..d;:ns i/o 
~.dopt mea.SUI'l1S to insure thnt ever"Y <dr·c.L·.~f't 
cr.rr-ying i ts n:ttionali ty :r.uu:·k, where·;cr ~·o.1ch 

il.~:.rc:c--:rt m.e.y be, shall conply wit1• .!.'"tJ_:.c.'3 

.;~Lt~ t'<;_,gulati on;; l't~lating to the flis:it 
;:J:)J007I'e of o}:rcraft thnr8 111 .force. E'?!.ch 
:::ont.:;,·actins :Y:· Le U..."ldertttkes to keep 1 vlN'J:l 

l'· :gu1e..tions i,il·,se res.:.x~ct.s tt."li.form, to 
the: :;roeatest :r):x;d.ble e::-:tent., witlî tl:1oso 
e::d,r:l::.J.ished ::':J.·on time to t1me tmder i:; 
Co,;;.::îission. G~·er the hi_;h se~,s, the ru1.cJ in 
foree shclJ. l;e ~.:·:ose es~. ·blishnd under this 
c:cn:~:ontion. ..:.;:c_c)• contract.ing Stnte tulc~ertakes 
to insure the :~2.'('30Cdiion of all pe!.'30ll,1 

·>iol::ting tLc: r"Gtil&.tion;-; :S!J~)lic.;1.blc· .. " 1 

1. See J.rticle 6 of the Paris Convention, Cooper, op. cit., 
p. 24. 

1. ShaYCross & Beattmont, op. cit., p. 639. 
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Any Sta.te who has ratii'ied the Chicago Convention 

without reserve.tions, in relation to this previous article, 

must see that its a.ircra:rt, \l.hl.ch has a na.tionality, will 

follow the rules of the air laid down b,y ether States -- for 

" the State is a protector of such aircraft.' 

One of the most interesting innoVB.tions here is 

that if there is a necessity to disciplil1e sea as well 

as ir traffic, where there is no sovereignty of any 

State - over the high sea.s - it is one of the principle 

reasons of the attribution of a nationality to the ship; 

much more kportant yet is the attribution of a nationality 

to the aircraft on account of its capacity to fly over seas, 

2. About the legal statua of ai!'craft is emphasized b,y 
article 11 of the Chicago Convention: 

"Subj ect to the provisions of this Convention, 
the la~m and regulations of a contracting State 
relating to the admission to or departure from its 
territo~J of aircraft engaged in international air 
navigation, or to the operation and navigation of 
auch aire raft while wi thin i ts terri tory, shall be 
applied to the a.ircl•aft of all contracting States 
without distinction as to n~.tiomtlity, and sball be 
complied \>Ji th b,y such aircraft upon entering or 
departing from or wilile 'Witbin the territory of that 
State. - (See Shawcross & Beaumont, op. cit., p. 639). 
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continents and nations in matter of ~ew hours. 

Therefore, the aircratt is a move.ble property 

"sui generis" to which a nationalit.y is attributed. 1 

The Drazilian Air Code bas a dis po si ti on about 

nationality in its article 20a2 

"Aircrafts are considered or the 
nationality of the State where they are 
regularly registered, and they will not 
be able to fly over Drazilian territory, 
without having one and not more than one 
nationality.nJ 

1. The "sui generisn character of aircraft is very easy 
to draw to attention that tl~ conditions of sea travel 
and air travel are entirely dissimiler 1 as the 
passenger's connection with the aircrart is much more 
transitory than with a ship, etc. - certain Admiralty 
rules nave been attached b,y legislation, but more and 
more thn legal systems wiù.ch have to be applied to 
events nboard aircraft are dissimilar, and therefore, 
differént jurisdictions problems and difi'erent 
legisla.tions have appec:red and have been enacted, on 
aecount of judicial precedents. 

2. Vademecum Forense, op. oit., p. 675. 

3. See Shawcross & Beaumont. op. oit., p. 641, article 
20 of the Chicago Convention W'hich says: "Every 
aircraft engaged in international air navigation 
shall bear its appropriate nationality and registration 
marks.'' 
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But in the case or joint operating organizations 

permit ted the cri te ria to be adopted has not been 

sufficiently clear as in the case or "Scandinavian11 

Airlines System" 'Whose aircrafts have the nationality and 

registration marks or each of the three States to wlùch 

th~ belong. Article 77 of the Chicago Convention is still 

obscure: 

11Uothing in this Convention shall prevent 
two or more contracting States from constituting 
joint ~, transport operating orgaPJLzations or 
international operating agencies and from 
pooling their air services on any routes or in 
any regions, but auch organizations or agencies 
and such pooled services shall be subject to 
all the provisions of this Convention, including 
those relating to the registration of agreements 
with the Council. The Council shall determine 
in wha.t manner the provisions of this Convention 
relating to nationulity of aircrE~ shall apply 
to aircraft operated hf inten1ational operating 
agencies." 

There are other problems arising from applying the 

principle of nationality to aircraft:1 

"(a) owership of aircra.ft by nationals, 
aliens, cor1~rations and states, including the 
question whether and aircraft has a personality 
and nationality apart from its ower; 

11 (b) purcha.se, sale and use or aircraft 
for business and pleasure, including different 
types and sizes or aircraft, the nature of 
aircraft, and effect or nationality of aircraft 
on aeronautical industry and transportation; 

1. Lambie, op. cit., p. 50. 
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" ( c) state sovereig:nty and .freedom of 
passage for aircraft, including the q1.testion 
whether nationality of aircraft, as such, 
aids a state in upholding its sovereignty at 
home and in e'~ending its diplomatie protection 
abroad; 

n ( d) State administration in the interest 
of public safety through certificates of 
ail•t.rorthiness and licenses for aircra.ft and 
pi~ots, distinguishing navigability from 
nationa.lity; 

"(e) ste.te responsibillty in peace and 
~r through regulations for civil and militar.y 
aircraft; and 

11 (f) jurisdiction over airc:baft in respect 
to loca.tion, wl•ether over territory, territorial 
wr.t!~rs or high seas, in matters of contract, 
tort and crime, including the applicability of 
legal s.ystems, common or civil law, statutes, 
and admiralty procedure". 

The principle rec~sons for the applicatior1 of 

na:tionality as an attribute to aircrart is given by 

F.ingsley: 1 

"(1) A reservation of commercial air 
traffic between points in the same state for 
nationals of tha.t sta.te -- the principle of 
cabotaey, which has long been familiar in 
coast-l.'ise ··ping la ws; 

(2) A protection of the public interest 
of the state itself against the possibility 
that its secrets of national defense might 
be violated by the prying eyes of an observer 
from the air; 

(.3) A means whereby the state might 
protect its citizens against injuries restùting 
from improper or careless activities of aviators 
anq/or enable its citizens to secure adequate 
redress if' such it'ljuries should occur -- t.hat is: 

1. Kingsley, Robert, "Nationality of !drcraf't," .3 Journal 
of' Air Law, (1932) P• 50. 



a) Sorne provision against unsaf'e cratt 
and incompetent pilots teJr..ing to the air, and 

b) Sorne racility for identif.ring the 
persons responsible for any injuries which 
might occur; 

(4) Some mode of deterrnining what law 
governed, and what tribunal bad jurisdiction 
over, the redress for, or punishment or, 
conduct in aircraft." 

As one can see, although there is no doubt that 

nationality r~s been accepted b,y alJ. the world community or 

states the problems and reasons of h8.ving accepted it does 

not merill tl~t everytbing has been settled; on the contrary, 

the often conflicting legal consequences to the choice of 

criteria for the determination of the nationality, 

attribute is still very large, specitically, to prevent 

•treedom of nationality1
1 wiùch is repugnant to most of the 

political interests of the States. 

The criteria adopted to determine the nrttionality 

or aircraft are:1 

(1) na.tionality of the ower; 

(2) domicile or the o~mer; 

(J) place of construction; 

(4) nationnlity or the pilot; 

(5) nationality of the bolder or operator; 

(6) state \mere the aircraft is kept; 

(7) state or registry. 

1. Lambie, op. cit., p. 246 et seq. 
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(1) Theory according to Nationa,lity of the Owner: 

Under this theorJ an aircraft may be entered on 

the aeronautical register of a state if the owner is a 

national of that state. Another important reason is to favor 

national construction of aircraft for economie factors and 

to ba assured that the aircraft is o·wned by ntil.tiona1s in 

c::•se of state insurrection or war. But there are so!l'.e 

disadvantages to this theory, as that, exclusive sovereig:nty 

of a state within its O\o.l!l t::r:dtory does not exist if the 

stat.e is a mew.oor of an J..ntcrnatiorcl convention allo\dng 

foreign O\Jned aircraft to be operated within the st.r~tc, 

and that the aircraft mi:::ht belong to an o1omer of a Given 

n!:~tionality tr:.?..t ca.nnot o:,·~::t':::~e abrond because t.he 

govornment of the cowtr.1 1 in 'ivhich 'Lho rdrcraft rc:;:tstered 

is ir.L :.hout jurisdiction nbrot'l.d, as r'~:.;n.::ds to 11E.vig2-bili ty 1 

li censes and p.llot regu1v ~.,lon. 

The justificatlon:1 for the ado~)tion of thL~ 

cri l:.erion was :J•-'·-lcht in tlt~ doctrine of nationcJ.i ty of ships 1 

but tl1e ship EJW.lo::tr did not p:t"ove very useful, for i t uould 

limit the authorit:r of the ntate to as.;m·e safe oovlgction 

in its soveroign atrspace. 

Therefore, as this theory proved to be inadef!ua.te 

other solutions were proposed. 
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(2) Theory acco:r;d.ing to Domic:il;e or the Qwne.:. 

According to this theor.y of the domicile of the 

ower it is possible for aliens to o'Wll. aircre..ft and 

register aircraft in the country where the alien owners 

live, on the same terms allowed to ne.'tionals domiciled in 

the state. 

To solve part of the economie difficulties when 

the registration is made to depend on the nationality of 

the ow.ner, the domicile theor.y was stressed by the Air 

Transport Cooperation Committee of the League of 

Nations whicb adopted the follo\dng resolution:1 

" ••• the registration or aircraft sbould 
not depend solely on the ow.ner's nationality; 
it should also be pos3ible to register 
aircrnrt, the owners or which are foreigners 
settled in the territor.y. 11 

"It (the Comrnittee) also exp:r~.::ssed the 
hope that, the rule based on the effective 
domicile of the owner, subject to ~ rules 
laid down by national law concerning duration, 
will be uniformly adopted for this registration. 
It being admi tted that each aircraf't must be 
registered in one country and in one country 
only, these uniform rules should allow the 
possibility or registering aircraft belonging 
to the national comps.nies having soma foreign 
capital or diréctors." 

Soma dissentions were raised on whether the 

principle or the domicile test should be that or the ow.ner 

1. Lambie, op. cit., p. 200. 
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or the aircrart, th:.'tt of the operator, or of the aJr craft 

i tself. This led to other proposais. 

(3) Theotz Aoqorqtnq to Place of Con~truct1on. 

The theory according to place of construction is 

sought to be that of the place of origin or aircratt and the 

reasons for adopting it were the protection of secrets of 

manufacture and training of expert builders. 

This theory, anyhow, round little support for 

an aircraft might have a body of one make and a.l'l engine 

of another constructed i.11 different stqtes. 

Therefore, other solutions were given. 

(4) Theotz AQcording to Nationa1ity of the Pilot. 

The theory of the nationality of the pilot is 

based to prot;ect points or milita.ry i..'nportance against 

espionage by a person that may become in the future an 

enemy alien. But due to numerous problems that may arise 

in the admL~stra~ion of an air company due to the frequent 

shi.fts in the persom1el of aircraft,. this led to other 

proposals. 

( 5) ·rheotz Accordi:n.a; to !Iationality of the Hold~t 

or Operato.:. 

According to the nationality of the holder or 

operator is related to operation is the nearest economie 
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ties between an aircraf"t and a person, for usually the owner 

is the operator, and it even happens quite orten that the 

operator is a lessee or a buyer rn1o has not yet acquired 

full property rights in the aircraft. The obj action is the 

S&":le one as above, on account of the frequent shift in the 

personnel of aircraf"t. This again, led to other further 

proposa.! s. 

( 6) Theor.r According to Plt&c~ tj.llf,œe the Aircr§,ft 

This theocy accord.L'"lg to place where the aircraft 

is kept, sometimes called the p~~ce of registr.y, 

port d 1 attache 1 or whieh would link the aircraft direetly 

'With its state of domicile. The aircraf"t shou.ld have fixed 

headquarters and should be registered in the state in which 

the headquarters of the aircrart are situated1 thus giving 

po'rer to the state to refuse registration, if necessacy to 

protect its security, and to stipulate some conditions in 

the exercise of its sovereignty. 

In opposine this theory of determinL'lg nationality 

of aircraft qy the domicile or port d•attacb2 of the , 
aircraft, Visscher~ thixùcs that the aircraft wou.ld as a 

1. Visscher, Ferdina.'ld de, 11Le Régime Juridique Atmosphérique 
et la Question de la Nationalité des ~ronefs", 2 Zeit. 
fur das Gesamte Luf·trecht lS (Text in French) (192S). 
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ltpersonality·" apart from the ouner, attract in foreign 

coantries diplomatie protection by the sta.te of the 

ROrt d'attache. 

Therefora, another theory was proposed. 

(7) Theor;,:: According to State of Re~ista. 

About this l:theory according to the sta.te of 

registry the a.utomatic prerequisites would be one or more 

of the six criteria described in the forezolng, such as 

there is much to be sa.id for taking the place of registration 

of the a.ircratt as the criterion, as long as it is also the 

place of the aircra.ttt s headqu.~ters or its "home" • Here 

there would be some un.if'ormity. 

In ~trticle 7 of the Convention of 1919 as amended 

by the Protocol of June 15, 1929 it stated tha.t the 

registration of aircraft should be made according with the 

laws and special provisions of each contra.cting State, this 

theory, thus, representing a compromise concerning methods 

for determining nationality of aircraft -- the states being 

free to determine their own rules. But the controvers.y here 

would be very big, for there would not be ~ uniformity of 

rules and an owner of aircraft mo.y find himself una.ble to 

register his a.ircra.ft in any countr,y. 
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The re was still no real agreement here, but the 

majority of states felt that the aircraft should be under 

the control of a particular state who wuld have 

responsibility for it in bellalf to other states, therefore, 

the aircraft possessL~g a nationality of a Contracting 

State, Which would be determined qy the nationality of the 

ow.ner as well as ~ registration. 

On }fay 181 1910, the first diplomatie conference 

on air navigation met in Paris and the first official 

document containing the principle of nc.tionality of 

aircraft was adopted ma..inly based on Dr. Kriege' s ( Germany) 

views. He suggested that an adequate s,ystem of state control 

and state guarantee for aircraft as: states can cl~ the 

right to ascribe their national character if they are granted 

the authorization to talee the aircraft into use, examine its 

airworthiness, the competence of its pilot and register it 

in order to insure the greatest possible safety and public 

order of air navigation. Natione~ity does not flow from 

a private o-wnership link but from the establishment of a 

direct link between the state to participate in international 

air navigation. 

The Conference made the folloii.lng declaration:1 

1. See Conférence internationale de navigation aérie!ll1e1 
Paris (1910), Procès-verbaux des séances et annexes, 
Paris, Imprimérie nationale (1910), p. 73 et seq. 
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"En proposant qu 1 un atronef, pour 
tomber sous le ~gi..11e de la Convention, 
doit avoir une nationalit~, le Comit& 
s'est laisa~ guider par les considerations 
suivantes: 

1. La nature même de la navigation 
a~rienne exclut, pour las :Stats la possibilité 
d ' ·f· t ' ' f ' ' ... e ver1 1er, au momen ou un aerone penevre 
dans l'espace au-dessus de son territoire, que 
cet a~ronef repond aux conditions indispensables 
dan.s l'intérêt de la sécurité générale. Il 

. ._ tA ' semble donc que, pour etre admis a la 
circulation internationale, l'aéronef doit être 
placé sous le contrôle d'un Etat qui sera 
responsable envers les autres Etats de 
1' exercice consciencieu:c de ce contrôle. Il va 
SallS dire que la responsabilité de l'Etat ne , , 
s'etend pas aux domoages causes par la force 
mujeure ou résultant de la fauta ou de la 
négligence des aéronautes seuls. 

2. La. contre - partie des obligations 
imposées~ l'aéronef dans la circulation 
internationale est les droits qu'on lui 
reconn.altra. Pour faire valoir ces droits, 
l'aéronefs peut avoir besoin de la ~otection 
d1un Etat qui, dant les limites trac~es par 
le droit des gens, ait qualité pour intervenir 
dans son intérêt auprès d'un autre gouvernetlent. 
Ce rôle reviendra, tout naturellement à 
celui des Etats qui sera cl~gé du contrôle de , 
l'aeronef. 

3. La. re3ponsabilité et le droit de 
protection, ~unis dans les mains d1un seul et 
même Etat, cons·1iituent entre cet Etat et 
l'aéronefs un lien analogue à celui qui existe 
entre le navire et l'Etat dont il porte le 
pavillon et qu 'ou appelle la nationnli té du 
navire. On pow~ra, sans incon~nient, se 
servir du même, teroe en parlant de la situation 
de 11 aéronef vis-à-vis de l'Etat qui le 
contrôle et qui en est responsable. 
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4. La porM'e ·de la d.isposi ti on qui , ' reconnait a l'aeronef un oaractere national 
se borne À ces deux points: responaabUit& 
et protection. On n'entend pas y rattacher 
d'autres cons&quences. Nottament, la 
disposition ne pr~juge en rien la solution 
dea conflits de lois et de jurisdictions aux 
quels la navigation a~rienne pourrait donner 
lieu en mati~re civile et ~nale." 

Therefore, responsibUity, diplomatie protection 

or aircraft ~J a State and reserva.tion of tratfic bet\~en 

two points within the national terri tory, to national 

aircrart (cabotage) , were the principal issues on the 

nationality or aircraft that emerged from the 1910 

Conference, and, ~ch are at the present situation much 

like it was firty years ago. 

The Chicago Convention says that an aircraft has 

the nationality of the State in which it is reeistered 

(Chicago Conv. art. 17, Paris Conv. art. 6), besides ea.ch 

State deciding for itself the ~terial conditions upon which 

aircraft will be permitted to register (Chicago Conv. art. 19; 

Paris Conv. art. 7). Also the transfer of registration of 

aircraft is possible (Chicago Conv. art. 18; Paris Conv. 

art. 8), but it can only be registered in one State. 'i'he 

international control of nationality is made by obliging the 

aircraf't of a state to bear i ts appropria te national! ty and 

registration marks, and to carr.y all its necessary 

documents for its identification (Chicago Conv. art. 20 and 
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29; Paris Conv. art. 10 and 19). To facilitate this 

international control each Contracting State 1.mdertakes to 

supply all kind of information concerning the registration 

and owership of aircrafts registered in that State 

(Chicago Conv. art. 21; Paris Conv. art. 8), and the 

International Civil Aviation Organization shall undertpJ{e 

the burden of establishing uniform standards of the 

identification of aircrafts. 

The most interesting thing in ascribing 

nationality to alrcraft is that the esaential views of 

Dr. Kriege which are contained in the 1910 Paris 

Convention is reproduced in the Chicago Convention. 

The majority of national laws today, including 

Brazil, invoke the criteria of national ow.nership combined 

with registra.tion. 

?he questiona of the maritime analogy and the 

adoption of the flag factor for the resolution of 

jurisdictional problems of aircraft situations, on account 

of the close ties between a state and the ship or aircratt, 

are completely unacceptable, for no standard procedure for 

determining the nationality of aircraft bas successfully 

evolved. 

An evaluation of the wight of the nationP~ity 

factor in a multitac·toral jurisdicti onal inquir,y should 



- 59 -

proceed in the following four premises:1 

1. The factual reference of nationality has a 

relative significance dependent on the particular 

objectives underlying its establishment as évidenced by 

the criteria evolved for its creation. 

2. Due to the relative significance of the 

nationality attribute the same aircraft could be said to 

have many different ttna.tionalitiestt for many different 

pu:rposes • 

.3. The objectives sought through the establishment 

of the nationa.lity construct generally lack a common 

juridical basis. However, one universal poli~J of ba.lancing 

exclusive and inclusive claims to the use of airspace is 

reflected in the establishment of the nationality construct. 

4. Aircraft are a base of power w.hose protection ~ 

sought through the attribution of national character creating 

a public-law 1~~ between the state and the aircrart. 

As one can see with differing types of value 

changes and varying ranges of affects upon sta·tes on the 

nationality concept that have occurred, the outcome ha.s been 

1. Levy, Yuva.l, "Delimitation of States Competence in 
International Law: A Special Preference to Jurisdiction 
over Events Aboard Aircraft, a dissertation subnitted to 
the faculty of the Yale University School of Law, in 
partial satisfaction of the requirement for the degree 
of Doctor of the Science of Law, April 1960, p. 492-493. 
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th~t no uniform consequences can still be attributed to it. 

About acta committed aboard aircra.f't and questions about 

jurisdiction, great dif'ficulties are still arising for 

there are still many unsolved questions in relation to the 

re(!l statua of the aircra.f't, air sovereignty and nationa.lity. 

But there are still some problems which i-dll be discussed 

in relation to cla.ims relating to n;::tional chara.cter of 

aircra.f'ts: claims wi.th respect to registrat:lon towards 

state and private aircraft and cleims wlth respect to 

documenta t.lc•n. 
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A - Cleims \-li. th respect to registration: 

1 - state aircraft 

2 - civil airera.~ 

B - Claims Yith respect to docunentation. 

Hari time lRw" !lk"lkes a distinction wi th respect to 

ships, air law distine;uishes between state and civil 

a.ircraft, and Fauchille made such a disti:ncticn Yith regerd 

to ba11oons in 1902. 

The earliest reference to aircra~t is found in the 

first International Conference on P..ir Law Y~hich met in 

Paris, convened by the French Government, 1889, ll.''hich 

prohibited the disch~lree of projectiles from balloons or 

"other new mothods of a similfr nature."1 The first 

reported case of dama.ge ce.used by aviation, v.us litigated 
,., 

in the United Kingdom.""' 

Fauchi1Je in 1910, at a meeting at the Insti tute 

of International Law proposed that the balloons shotùd have 

the same distinction in the classification, but that the 

public balloons should be subdi vided into mill ta.ry and 

1. Tombs, J.nternational Organiza.tion in European Air 
Transport, (1936), p. 4. 

2. Scott1s Trttstees v. Moss (1889), 17 R. (ct. of Sess.) 
32, cited in Srmwcross & Beaumont, op. cit., p. 3. 
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civil State balloons.1 Melli, a Swiss jurist, made a greater 

differentiation: r~ classified eircraft as State airera-~, 

millta.ry aircrt:J't, public service aircraft ~md prlvate 
... 

aircraft ..... 

At the International Air Navigation Conference of 

1910, public aircrfJ't were defined as:3 

11 les aéronefs a....-Pfect~:; au service d'un 
Etat et se trouvent sous le a ordres d • tm 
fonctionnaire dûment conrr~ssionné de cet 
Etat." 

n (a) a~ronefs militaires, c.-à..~. ceu::{ 
qui, se tro~nt au service w~litaire, sont 
placés sous les ordres d'un com.ïl3.Ilda.nt 
P.Ortant 1' unifome et ont à bord un certificat 
~tablisss.nt leur caractère militaire;" 

11 (b) aéronefs de police, c.-à.-d. ceu:X 
qui sont chargés notruTh~ent du service de la 
sûreté publique, de la police sanitaire ou de 
la police douanière; (et qui) doivent être 
dirigés par un fonctionnail"'e de l'Etat dl':unent 
commissionné." 

The difference bet\1een state and civi.l aircrrJ't \-.'aS 

in detail laid dom in tlm Parla Convention of 1919, in 

articles 30 to 33 (see pD.ge 41). The criterion here for this 

classification is, vhether an aircraft la for public service 

1. An."luaire de l'Institut de Droit International, (1910) 
p. 25. 

2. }!ei1i~ "Das Luft.schi.ff in interness Recht und Yolkerrecht, 
(1900;, P• 11. cited in Honig.J "The Legal Statue of 
.Urcraft, 11 (1956), p. 36. 

J. Conférence internationale de navigation a~rienne, Pa.ris, 
(1910), procès-verbau:x: des S~ances et annexes. 
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or not and a curious feature is that aircraf't car:rying mail 

is classed as State aircraft1 but in the second pal~ of the 

article i t says that i t must be a ci vil aircra.rt. Another 

critici:z;ed article is the one defi.r .. :ù1g 11military aircraft;" 

for, a civil aircre~ can also be used for militarJ• purposes1 

or that it can be determined by displaying its marking1 but 

it does not seem right that an aircraft can be so det~rmined. 

From the technical point of view several 

classifiCl:l,tions of an aircraft already exist, for they are 

detel"'r.ined by the conditions of navigabllit.y, of 

construction, or of equipment; but none of these 

classifications are of juridical interest. 

At the Chicago Conference the term ai.rcraft is 

used to apply to civil aircraft, and it does not apply to 

state aircraft (see article 3 on page 42-4.3). The term 

"public" and 11private11 are not used in the classification of 

aircrart, therefore, the comrention is applicable to all 

e...i.rcraft whether or not operated by the State unless 

11used in mill tary 1 customs alld police services" by a 

Contracting State. No provision is given (as in the Paris 

Convention) to define the privileges to be accorded in 

foreign territorJ to military aircraft; the difficulty 

ha.vine been shirted, lectving it to the courts ill each 

cotmtry concerned to decide m1en the case arises. But, is 
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the definition of State aircra.f"t adequate? 

As no agreement could be reached among nations 

represented at the Chicaeo Conference of 1944, the language 

used was understood to be vague, but it wa.s considered a. 

much more practical solution than any of the past attempts 

that had been mo.de in defining it. Anyhow, if a particular 

aircra.f"t is used in one of the three special, types of 

services (mill tary, customs or police) i t is a State 

a.ircratt; otbcrwise, it is a civU a.ircra.rt. Therefore, 

the definition of article 3 of the Chicago Conference is 

more tha.n satisfa.ctory, since the use or the aire raft 

e.."'Cpressly determines whether i t must be regarded as a 

military, customs or police aircraf't. Ho-wever, a State 

which intends to make the privileges of the Convention 

available for a State aircraft must make it comply with 

all those requirements which are connected with the 

authorization of international traffic of aircraft and 

bea.ring With the appropriate nationality and registration 

marks mentioned in Article 20 of the Chicago Convention, and 

car1~ the prescribed valid documents of registration and 

airworthiness, and other documents m.entioned in Art. 29 of 

the Convention, and they must be piloted by a. person who 

possesses a valid certificate of competency or a licence 

under Art. 32 of the Convention (for and aircraft used for 
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diplomatie, sanitary, survey, firefighting, insecticide or 

inspection services wllich are earried out for the politieal 

or public administration of a State - might deem.ed to be 

civil aircraft). Article 9 and 12 of the Chicago Convention 

'Will be applicable to a..U aircra.ft1 although there is a 

contradiction i11 para.graph 11 an of article 9, a.ccord.'l..ng to 

wbich the Co.mrention is only applicable to civil aircraft 

and not to State aircraft. 

In tcying to solve the question of whether 

mill taey, customs and police a.ircraft might be deemed to be 

trea ted alike ci vil. aircr!'d:'t in trying to solve the cornpetency 

and jurisdiction of the State of the flag, and the State of 

the territory 'Wiwre the aircraft might be, the Intcèlrnntional. 

Law Association proposed at its .33rd Conference in Stockholm, 

in 1924, the foilowi.nga2 

n(a.) Civil Jurisdiction 

Art. 1. 

11The airship wh.ich is above the open ~.;ea. 
or such terr·i tory as .is not under the sovereignty 
of any State is subject to the la'VlS and civil 
jurisd.iction of the country of wlûch it :has the 
nationality. 

1. See Shawcross & Beaumont, op. cit. p. 638-639. 

2. I11ternationa.l Law Association, "Report of the 33rd 
Conference, Stockholm, (1924), London, Sweet & Haxwell, 
(1925) p. 117-118. 
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Art. 2. 

"A m;blJ,c airsh.Y> w'hich is above territory 
of a foreign State is sub:ject to the laws and 
jurisdictions of such State only in the 
folloïdng cases: 

1. Wi th regard to every breaèh of i ts la vs 
for the public safety and i ts mill ta.ry and 
fiscal lavs. 

2. In case of a breach of its regulations 
concerning air navigation. 

3. For aJJ. acts commit ted on board the 
airship and hn."'ting effect on the terri tory of 
the said State. 

11 In all other respects a priva:!;:§; airship 
folloï-IS tr.te lava and jurisdiction of the 
State of the flag. 

11 (b) Criminal Jurisdiction: 

Art. 3. 

11If at the commencement or dUl'ing the 
progress of e~ flight or any aircraft passing 
over any State or States or their territorial 
'WB. ters or ôvel' the high seas vi thout landlrtg, 
any person on board such aircraft co~~ts any 
crime or misdemeanour, the person charged shall 
.forthvi th be aiTested if' nt::cessary. Such 
felo:ny or misdemeanour mey be enqtdred i1:1to 
and the accused tried a.11d punished in 
accordance vith the Rules given l.Ulder Art. 2. 
ThE~ Ste.te of the place \1.1J.ere such aircrrl't 
lands slwn be bound to f.!Xrùst the accused if 
nocessary and to extradite him to the State 
wbir;h bas jurisdiction over him. 

11Acts com:r;,tttcd on bosrd a private :ürcraft 
not in fligh.t in a foreign State shall be 
S'Ubject to the jurisdictlon of auch Stat.e, 
and any person or pers ons chareed with t lîr: 
conn:rl.ssion of such vct shall be tried and, 
if found guilty J punished t\CCOrding to the 
la1.fS of such Sta.te. '' 

The nubject metter of these l'(~aolutions l:ttWE) not 

been included in any inte:rnc.tional CO!Wt:·t1tion, nor have 
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suf'.ficient cases arlsen to assume that the questions 

covered are settled as part of customary international law. 

Article 1.3 of the Chicago Con,rention covers the 

same subject to a ver.y little extent:1 

"The laws and regulations of a contracting 
State as to the admission to or departure from 
its territory of passengers, crew or cargo of 
aircraft, auch as regulations relating to 
entr.y, clearance, immigration, passports, 
customs, and quarantine shall be complied wi th 
by or on behalf of such passengers, crev or 
cargo upon entranee into or departUl"e from, or 
while within the territory of that State.'* 

In the Draft Convention on Offenses and Certain 

Other Acts Oceurring on Board Aircraft, which ~ completed 

at J~u:nich in 1959, by the Legal Committee of I.c.A.O. 

(Inter~tioll41 Civil Aviation Organization),2 it states in 

Article 1 that the Convention will apply only to 

civil aircraft registered in a Contracting State while the 

aircraft is: 

"(a) in flight in the airspace of a State 
other than the State of' registre.tion; or 

(b) in flight between two points or 
which at least one is outside the State of 
registration; or 

1. Shawcross & Beaumont, op. cit., p. 639-640. 

2. Journal. of Air Law and Commerce, Norwestern University, 
Vol. 26, Summer 1959, n. 31 p. 282-285. It is a 
provisional draft only, for it is not yet finished, 
although it representa the solution of problems arising 
in the case of crimes and cert.ai,n acts on board aircraft. 
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(c) in flight in the airspace of the 
State of registration if a subsequent landing 
is made in another Contracting State w.i.th the 
said person still on boe~d; or 

(d) on the surface of the high seas or of 
any ether area outside the territory of any 
State." 

The Brazilian Air Code in Article 19 says:1 

"The aircrafts are classified in public and private. 

I - Public aircraf'ts are: 

a) the military; 

b) those used b.f the State for public service. 

II - Ali t!.te ether aircrafts are considered private 
aircrafts. 

Anyhow, a mili te.ry aircraft is every a.ircraft 
wltich is piloted qy a person who is incorporated 
in the active service of the national Armed Forces; 
and are assimilated to private aircrafts, the 
public cnes used exclusively in the comro.ercial or 
postal traffic, when piloted b.y civilians." 

I am intended not to agree w.i. th the last paragraph 

for if a pilot and the co-pilot of a commercial aircreft in 

flight are unable to perform their duties on account ôf 

food intoxication and a passenger who is an officer in the 

Air Force talees over in command of the aircraf't - why will 

the aircra.ft cr.t.8.llge its ca.tegory? 

1. Vademecum Forense, op. cit., p. 675. 
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But there are still t~~ problems in international 

air law, in the acceptance of the doctrine of the claims of 

the principles of nationE~ity ~~d the claims for registra.tion 

of state or civil aircro~t: 

a) the rights of Stat.e aircrart 

b) the respective jm·isdiction and competence of 

the State of the flag of the aircrcf't and of other States, 

in who se territory the aircraft may be, to deal m th matters 

oocurring on boc:.rd the aircra.ft. 

These problems must be solved so that finally the 

legal status of the aircraft might be finally deteroined 

for al1 places and condi t;ions arising in internationnl 

flight. A:n importance is ~i ven to the fact that an aircra.f't 

belongs to nat.ionals of the State whose registra.tion marks 

it bears and to the State whose registration marks it bears 

and Lo the doctune.ntation it carl~ies, which will be the 

object of the next cl1aptor. 

The internatioruü Air TrtUls_port 4ssociation 

(I.A.'l' • .A..), \.Jhieh concçrec;;i:.es a.ll the i:nportant airlines 

opera:t.ing scheduled air serviees has made a. study on tv10 

major problems, one, is the e:1to.blishment of an international 

air register so ":.he.t the aircraft registered IlUIY frecly be 

u.Sed by airlL11es of' the contractiri.g Stà.tes; and, t't-ro, ir, 

the elimination of ~ lc.:;islrttion of th.:, Contracting 3tates 

wh.ich prevents aircraft wh~.ch are not owned btJ one of the 

na.!:.lonuls of a State from being regi3tered i."!'). the registers 

of such 3tate. The first one is very unlikely to be 
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sol ved for i t wuld have to be exercisad by an international 

authority, wiûch does not exist and wuld have to be crea.ted, 

and therefore, is also out of the frane~~rk of I.C.l.o.,1 

and would affect the sovereignty of States. The second one 

is also unsolvable for it would then be necessar.y to permit 

the registra ::.ion of aircraft belongincr to a foreign airli.11e 

in the natiorw~ register vlhen th~J are in use bt; a natio.nal 

airline, the problem thus being one of national law. 

To conclude, there are still many difficult. 

problem.s, but the question wb.ether an aircraft is a State 

or a civil a.ircraft depends on the use th.-~t is made of the 

aircraft in question. 

B - Claims .~th respect ~o docum.entlltion. 

International rules bev.;; been laid dow W'ith 

renpect to flight documents. 

The documents to be carried in an aircl~a.f't are 

specified in Article 29 of the Chi.:mgo Conve11tion: 

l. The I.C.A.O. legislation is incorrJOrated in Brazilian 
law b,y decree no. 21.713 of August 271 1946. See 
lfanual de Legislaçao Aero1làutica1 Ninistério da Aeron.{utica, 
Rio de Janeiro, Brazil, (1953) 1 p. 167. 
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its certif'icate of registration; (of 
which it has already been dealt with) 
its certifica.te of airworthiness; 
the appropria.te licences for each member 
of the crew; 
i ts j ourney log book; 
if it is equipped with radio appa.ratu.a, 
the aircraft radio station licence; 
if it carrles passengers, a list of 
their names and places of embarkation 
and destination; 
if it carries cargo, a manifest and 
detailed declaration or t~ cargo." 

Article 16 completes this article: 

"The appropriate authorities of each of 
the contracting States shall have the right, 
wi:r.hout unreasonable delay, to se arch airer art 
of the other contracting States on landing or 
departure, and to inspect the certificates 
and other documents prescribed ~ this 
Convention."! 

A certificate of airwrthiness is also required 

whl<::h will be gi ven btJ the State in >vhich the aircraft is 

2 registered. 

Annex S to the Chicago Convention, which was 

prepared btJ r.c.~.o. adds: 

"a) To ens ure that all airCl'a:f't engaged in 
international air navigation are certified and 
inspeoted acoording to uniform procedures; and 

b) To establish airworthiness categories 
of aircraft, which shall define a minimum 
leval of ai.r\rorthiness for each such oategory 
and shall be exclusive in that no Contracting 
State will classify an aircraft in an I.c.A.O. 

1. See Shawcross & Beaumont, op. oit., p. 64o-61t4. 

2. Article 31 of the Chicago Convention. 
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airworthiness oategor,y unless the aircraft 
meets the airwortbiness standcrds :10Ver!l ... :b~g 
the.t I.C.A.O. categocy.nl 

The pilot and other members of the crew of every 

aircraft enga,~ed in international naviga:è.ion must be 

provided with certitica:tes of competency and licences 

issued or rendered valid by the State in which the aircraft 

is registered,2 a:nd they must be carried in the airer~~. 

Anyhow, a:rr:f State reserves the right to refuse to recognlze, 

for the purpose of f,liglrt above i ta own terri tory, 

certificates of competen~ and licences granted to ~ of 

its nationals ~J another contractL~g State.3 

1. Honig1 op. eit., p. 131 - Article 33 of the Clûcago 
Convention completes the purpose of Annex 8: 
"Certificates of airworthiness and certificates of 
compete~c.y and licences issued or rendered valid b.7 
the contracting State in which the aircraft is 
registered, shall be recog.nized as valid ~J the other 
contracting States, provided that the requirements 
1mder which such certü'icates or licences were issued 
or renderad valid are equal to or above the minimum 
standards which may be eztablished frœn time to time 
pursuant to this Convention. 

2. Article 32(a) of the Chicago Convention. 

3. Article 32(b) of the Chicago Con~.-ention. 
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About the j oUJ..-ney log books the re shall be 

mo.int,ained in respect of every a.ircraft engaged in 

in:,ernational M.v:iga.t:ton a journey log book in which 

shall be entered perticul:c.rs of the airc:r3.J.~, its creu 

and of" each journey, in such f"orm as mey be prescribed 

from time to t.Lae persunnt to this Con·,-ention.1 The 

captain of the alrcraf"t is responsible for keeping the 

log book. 

Due to the .fact that only th•~ t.E:chn.ical requirements 

to bo met by fli::;ht crew m•3::.bers have been regula.ted on an 

international level, the r•Jsult ls that the legal rci.,,t,tons 

betMeen the ope;r;~tor and tb:: cre\v of é:l1 aircraft ls 

go'terned b-; th..:: ~atlonal la-w;:: of some :Jtates. The ':'~r.':rLliu:n 

Air Code 2 in r:.rticles 147-15C does tha.t. Abcmt the 

certtficates article 24 

11.\11 the privat.e (civil) a.ircrafts mu~~t 
carry certificates of na:dgHbility and of the 
registration me..1·'ks and, oventua.lly, a.ll sorts 
of docu."!lents in the forms a..'ld modali ti es that 
are prescribed by the administrative rtù.F~t:l." 

About pilotless nl:~'cPaf't, J';.rt,icle 8 of the 

Chicago Con7ention4 says: 

1. Article .34 of ~he Chicago Convention. 

2. Vademecum :?orense, op. cU., p. 601;.-635. 

3. ibid, p. 676. 

4. See Shawcross & Beaumont, op. cit., P• 638. 
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11 No aircraft capable of being flown 
without a pilot srdLll be floïm without a 
pilot over the territory of a contracting 
State without special authorization qy that 
State and in accordance wi th the tems of 
such authorization. Each contraoting State 
undertakes to insure tha.t the fllght of such 
aircraft w:1. thout a pilot in regions open to 
ci vil aircraft shall be so control led as to 
obvlate danger to civil aircraft." 

To conclude, the Chicago Convention and its 

annexes, as to the dealing with cla.irns with respect to 

documentation is quite thorough and it seems tbat no 

addition.al legislaf:.ion is at this time nl::eded, for the:r-e 

are ool1.l.."'licts with respect to national legislations. But 

the question as to conflicts in the competence and 

jurisdiction of the State of the flag of the aircraft and 

of other States does require solution by international 

legislation.1 

1. Article 11 of the Chicago Convention complements what 
has becn said in the foregoing: (See Shawcross & 
Beaumont, op. cit., P• 6.39). 



- 75-

International law ha.s not yet become universal, 

therefore, one still ha.s to deal 'With confllcts between 

international and national (air) laws or with different 

systems of national laws. 

In this next chapter I purport to study the 

conflict in the competence and jurisdiction of courts of 

different states to deal with torts, contracts, and crimes 

committed aboard a11 aircra.ft and the parsons involved 

therein. Problems relating to any acts or crimes comnitted 

on board a state airplane, whether the aircra.ft rests on 

the ground or is in flight will not be discussed in this 

'WOrk. I will also specifically discuss the making and 

application of policies for jurisdiction regarding the 

customary practices and treaties in civil a11d criminal 

acts commit-t;ed on board aircraft. 

For the purposes of this 'WOrk aircrart1 means 

civil aircraft and it includes all balloons (whether 

captive or free), ki tes, gliders, airships and flying 

machines. • " • .2 ?1y1.ng ma,c1unes means an aircraft heavier than 

1. Shawcro3:J & Beaumont, on Air La.v, 2nd. ed. London, 
1952, p. 208. 

2. Ibid. 
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air and having means of mechan:i.cal propulsion. 

About the legaJ. aspects of offenses and certain 

other acts occurring aboard an aircratt, I will discuss the 

draft that resulted from the Legal Committee of I.C.A.O. 

(International Civil Aviation Organization), at its meeting 

in !:,funich, Gernu.'I.J:lY, held between August lBth and September 

4th, 1959, and I will try to make some proposaJ.s. 

However, the objective is not to try to bring 

one s.ystem of private international law to be reco~~tzed 

as binding by the law of nations, but the main goal here 

is that certain patterns of uniformity in attaining specifie 

resulta in partlcular controversies w.tll become consta.~t, so 

that it will pe~~t all the participants in the ~rld social 

progress to persue their objectives, rational~, economically, 

and effectively. 
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rv. The l·iakinr, and Annlication of Policies :for 

Jurisdictlon. 

I will :focus in here the modes of the making and 

application of policies for jurisdiction based on the 

customary practicies of decision makers in allocating 

competence to control affects of par!iicula.r value chances, 

i.e., individuals who may be nationals or non-nationa.ls who 

might enter into agreements (contracts) and deprivations 

(torts and crimes), which may be when the aircraft is in 

flight in the airspace of a state oth8r than the state of 

registration; or in flight between two points of which at 

least one is outside the state of regist.ra·t.ion; or in 

flight in the airspace of the state of regis·t.ration if a 

subsequent landing is made in another sta:t.e wi th the said 

person still on board; or on the surface of the high seas 

or of any other area outside the territory of any State. 

An aircraft is considered to be in flight1 from 

the moment when powr is applied for the purpose of actual 

1. I.C.A.O. Legal Cornmittee, Draft Convention on Offenses 
and Certain other Acts Occurring on Board Aircrart, 26 
Journal of Air Law and Commerce, Chicago, Summer 1959, 
p. 233. 
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take-off until the moment when the landing run ends. 

S tate 1 means a member of the com:nuni ty of 

Nations, which bas complete and exclm'.live sovereignty over 

the airspace above its territory. 

The modes of the making application of policies 

for jurisdiction based on the customary practices are: 

a) jurisdiction and competence of the court; and b) choice 

of law. 

A. Custom 

1 - Jurisdiction gqd ComR§tence of the Court. 

The term jurisdictio:l, means the powr of a 

state, through its courts, to create rights which under 

principles of common law, 'Will be recognized as valid in 

other states. Private international in the com;non law 

countries is almost entirely the result of judicial 

decisions, but its doctrines had origL"l in the writings on 

the Continent, which goes back to the great Roman Empire. 

The Roman Rules upon the manner in which they 

tried to solve the conflicts are not very clear. A person 

could be connecl:ied with more than one urban cor:ll'nunity at 

the same time 1 as for ins taru:e, 't.fhen he was born in one 

1. Fenston, De Saussure 1 Crimes on Board .h.i.roraft 1 1 HcGill 
Law Journal, Hontreal, 1952, p. SS. 
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place, adopted in another, and domiciled in another - the 

result was that he became subject to several jurisdictions, 

since the rtù.e riaS that he might be sued befo:r-e the 

magistrates of any urban C0"1'nunity of which he '~as a 

citizen or il~ >lhich he had his domicil. J.nd 1 aJJl:ot;gh a 

defendant might be sucd in one of several pl::.cos, he 

logically coulcl not '!:.e subj ect to different and contradictory 

rules of law. The generE'J. rtùe \-tas that the defendant wa;3 

subj ect to his per,;•.:ttf 1 law - the law of his ol·ieirl or 

domicil. 

Savig,ny in his wri tings a.ffirms, howe:ver, that 

"'hen a pers on had ci tizenship ro1cl domicil in t\..c f.ifferer:t 

places he was subject to the system of law that obtsined in 

the place where he -was s. citizen and not to 

dor.1icil. 

law of: Lis 

Dm"ing the six to the tenth centtu·ies, after the 

fnl1 of the Roman Empire, arose the system of 

personal law, follo-w'ed by a system of separr:te territorial 

laws, due to ·:tbe influence of f'eudalism. In the former, 

crimLtJnl lavJ and canon law were e:::ceptions of uni versal 

application, for it vras necessary to discover the raciEJ. 

law of ea.ch party to a dispute and then to choose '"iûch 

of these laws vms applicable. In the latter, feudalism 

vms the negc:;.tion of personali ty, therefore, a va.asa.l 
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w'Ould be obliged. to recog1üze that :te was mer~:•ly the man of 

his lord, and as such subject to the law of rJ.s lord. 

This was essentially ter-ritorial, applicable to eJ.-1 the 

persona, and trnnsa.ctions wlthin the fief - cJl la:ws were 

effective only 'Within the territory of the le::;islator. 

This system \·laS adopted during the eleventh and t'loTelfth 

centuries. 

Eut in an era. of increas5.ne com;'l1erœ, this 

system above coulèl not be tolernted on account of t.he 

daily clashes that occurl'ed between the local lavm of 

variottS cities, especially in Italy. The law schools of 

Bologne., Pa.dua, Perugia and Pavia tr.ade the first a.ttempts 

to apply a scientific mode of reasoning to the 

reconciliation of conflicting lm.;s. 7he era of the 

statutists went from the first man to deal with the 

subject on principle, that. is, an e:;œr.lining each legsl 

in. which a conflict of la.ws was possible, and 

then indicating the law on the grounds of rea.son and 

justice ought most appropriately to gover.n the matter was 

BartolUiJ (13:14-1357), who may be described as the father 

of private interT~...atiorcl lavJ. The doctrine of the 

si..~atutists viaS that all st&.tutes arH either real or personal .• 

A real statute is one whose principal object iH to ree;ulate 

things, and they apply exclusively i.1.th regard to immove.bles 
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vrithin the ter:dtory of the enacting sovereign; while, a 

pfœscnal stature i3 one th11.t is concerned v.'ith persans 

and applicable even though the subjects may go vd.thin 

the jurisdiction of e.nother terl'itorial sovereign. In the 

sh-teenth centl.ll"y this theory was carried into France, and 

a :;tudy of conflict or laviS becene L~perativ.;: for 

each province bad a d.iffer~mt custom of law. Dunoulin '\.Tas 

thEl first e;.;:ponent of thf, doctrine that the lau to ;:overn 

a contract is t.he law intended by the parties - sL-::ilar t.o 

the theori.es - y.i.~.ich D'Argentre \>l-as for the autonomy 

of the provirlces. In the scventeenth centu.ry the Dutc!l 

jm•ists propounded, specificuJ.ly throueJ:' .. John Voet (1647-1714) 

the doctrino of comity, which ls the principle in accordance 

w.i.th which the courts of one state or jurisdictlon 'tdll 

giYc effect to thE! la;ro snd judicla1 decisions of o.nother1 

not a::: a :ma.tttlr' of oblica.t:ion, l-ut· out of deferenee tmd 

rHspect. In tho .aighteenth century some of the Fr~~11ch 

juri;sts W~l"e for tl!e a.pplica.t.lon. of laHTi lL"llted to t:~o 

ttlrdtory· of th~:: J.,~gislntor, wl:Lile otl;rœs favored t!1e 

e:::ctra-territori!~l operation of laus. 

it. :.1ecesss.r.r to df),ù 'With t;lo problem of conflict of lc~Hs, 

un til a few cen : .. u•ies ago, for the rule \-iaS that 1-he cor.unon 

l~·.l-r courts were unn.ble to entertain foreign causes. There 
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was one exception or this rule and that was in the Court or 

Admirelty, which extended its jurisdiction to foreign causes 

as early as the middle or the rourteenth centt.1ry, but however, 

there was no question or choice or law; 

However, the eighteenth centur,y in England representa 

the embryonic period or private intern.e.tional law, when Lord 

}'fansfield in the HoJ.man y, Johnson case gave a clear 

acknowledgment of the duty of the English courts to g!ve effect 

to foreign laws: 

"Ever,y action here must be tried b.y the 

law of Ehgla.nd, but the law of Engla.nd says 

the.t in a variety o:t circumsta.nces, with 

regard to contracta legally made abroad, the 

laws or the co1U'ltr,y where the cause or action 

arose shall govern,n1 

The rules to govern contracta, torts, and 

legitima ti on were respe cti vely laid dow in 1865, 1869, and 

18S7. But such matter aré still controversia.l, the number of 

decisions on these subjects are trifling in comparison with 

the case law that sorro1U'lds such topics as contracta and 

torts. 

1. Ho1man v. Johnsgn (1775), 1 Cowp.- .341~: 
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He Nair addresses tv.'O questions about jurisdiction 

il! respect or aircrart:1 

1 - how v.Ul the rules or English law determine 

the eo1.mtry or countries whose nr~tional law and jurisdiction 

govern persona in, and events happening in, an aireraf't at 

any point or time; and 

2 - in the ee.se or Englartd1 wbich or two systems 

or law applicable to parsons and events within its 

jurisdiction, namely, the eommon law or the law maritime, 

is applicable to the f'acts m1der consideration. 

The British Air Kavigation .t'tet of 19201 in which 

the preamble recites th::tt tv..e full and absolute sovereignty 

a,.."ld riehtful jurisdiction of His N'ajesty extends, and has 

alwa.ys extended, over the air incumbent on all parts of' 

1. He Nair, A.D., The LaW or the Air, London, 19.321 P• 87-112 • 
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Flis 1-f.e.j estyt s dominions nnd. the territorial waters 

adjacent thereto, provides that:1 

n (1) Arry offence under this Act or 1mder 

en or<!er in Council or regule,tions made 

thereunder, and anY ofi"ence i·.'h.ç'ttever committed 

on a British Airerait, shall, for the ptu•pose of 

conferring jm·isdiction, be deemed to r..ave been 

comrutted in arzy place where the of'fender may 

for the time be." 

11 {2) His Haj esty may, by Order in Council, 

make provision as to the courts in which 

proceedings roo..y be taken for enforcing e:ny 

cla:i.m under this Act, or any othet claizn Y! 

respect of gircre.;f't, ar.~.d in particular 

1. Ibid., p. 88~' 
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"(may confer jurisdiction upon any court 

e:::œrcising Admiralty jurisdiction)".1 

These were the first rules established in Eneland 

respecting '!ïb.e jurisdiction abourd an aircraft, in the 

complete absence of judicial precedents. The focus here 

is upon the allocation of jurisdiction between nation 

states and not between various courts of one particular 

state. 

The modern theories foJJowed qy irtternational 

privcte la'W'Jf.irs and writers are: 1) the statutory S'Jstem; 

2) the international system; 3) the theory of acquired 

rj_ghts; and 4) the local law theory • 

Those who advocate the statutory system 

nowadays affirm the person~lity of law - the law of a 

mun 1 s nEl.tiond.i ty is that which governs him personally, 

and it is applicable to hin in :bis mm country and in a;.ry 

other countr.r to v:hich he may go. As er .. .a:nple of the law 

of nationtJ.ity adopted in France is the Code Napoleon of 

1803, which provided that the rules provided therain 

1. See Civil Aviation Act 1949 (12 Sec. 13 Geo. 6 Ch. 67), 
Section 62 (1), (2); - Committee on Science and 
A3tronautics, u.s. House of Representatives, 87th 
Congress, lst Session, Air Law and Tregties of the "tJorld, 
Washington, D.c., 1961, P• 552. The rules of jurisdiction 
have remained the same as of the British Ifavigntion 
Act of 1920. 
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shoulè govern FrenchPen even though residing in foreign 

oountrics 1 and tolVards forei:;ne:rs the tenclency in the 

French courts hn .. s alweys been to apply by '-18'3' of 

reciprocity the~ n~~~~ional law of a foreigner to any matter 

concernine r..i3 status or cn,pacity. 1-'!ancini is the 

prin,:::ipal exponent. of this the0!'1J - at the University of 

7uri.rt ir1 1851, he vigorously contended thc,t the law of 

nat.ione.lity must eovern not merely p·œsc.1nal ri2hts bt~t 

all l·~ga1 matter~:,: conceruing an individual member of 

society. At p:r"'~eent rr12.ny of the most. important cou:ntr:tes, 

such as France, Germn!'.y, Italy, Spain, Sweden, Holland, 

Gree ce, J a.pan and I"-ie:x:ico a.dopt the cri teri on of the 

personal lnw. However, this concept of the law of 

llEttionality is 3\.lbject to the exceptions or limite.tiona 

th~t result from Js'ordre public international, that is, 

the persona! law of a ford3:T1er r.dght not be ap;_:llied by 

the courts if to do so it confllcts with some law of the 

forum that conccrns public order. 

intornl'ttionr-.1 :1y:.tem adYoc:-:,tes main"Léin 

Uw.t there eYists a sin:;le t·ody of international :rules 

vil:.ich lu::.s grown out of gradu.ally accepted customs and 

which suffices to solve all legal questions tr.~at contait'! 

a foreign element. 3a.vigny' s the sis is that it 
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"an international common law of nations lu-,ving intercourse 

with one another", i.e., a judge, when re(1uired to decide 

a dispute, must f'irst determine the nf" ture of the legal 

relation out of which the conflict of laws arises, and 

then must discover the system of law to which that relotion 

most appropriately belongs - and this system must be applied 

regardless of the fact that it ~ be foreign. 

The theory of vested or acquired rights has been 

elaborated by 1l!lr;lo-3a.."'Con writers 1 especially by Dicey ir• 

England and by Beale in the United States. This tl~eory is 

ba.sed upon tr1e principle of territoriality, thnt is, a 

judge cannat directly recognize or senction foreign laws 

nor can he directly enforce foreign judgtJ.ents, ~or it is 

his ow territorial law 't.•hich must exclusively 3overn a.ll 

cases th::.t require his decision; however, a right acquired 

under the law of a foreign country may· be enforced, and 

thus, some wrjters scy that the theory is untruB in fact. 

Th0 logic of this theory reqùires thrt the law of the 

:f'ort!l'l sha11 apply, not merely the domestic rules, but a.lso 

the confl.ict of bvr rules, of the foreign law selected. 

The local lau theory mecns th::~t the court applies 

i t .. s ovm rules to the total exclttsion of all foreign r-• .. 1J.es, 

but .::;ince it is confront.ed 'With a foreign element case it 

tokes into account the :J,aws o.f' the foreign cotmt.ry in 

'J.·_i.<:·stion; in other words, it creates its own local riehts, 
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bu.t fasl:ûons it as nearly as possible upon the lavf of the 

country in which the decisive facts have occurred. After 

a11, these rtùes are as much p~::œt. of his o'WII. territorial 

law as those whl.cb re;:;ulate thtl conveysnce of land in his 

own·country, and that there is no abdication of sàvereie;nty 

in the conflict of laws of the l~x fori to thrtt of a 

foreign povrer. The forum thus enfoi·ces, not a foreign 

right, but a rj.ght created by its own law. 

Private international law as we have seen is 

not ::;cientifically founded upo.n the reasoning of jurists 

nor is it an eY..act science; anyhow in a,;?plyin.g jurisdiction 

to a confHcts of law case the Anglo-.P.mer:lcan tribunals 

must t:ry to rcach a just decision in accordance with their 

O'\m conceptions of utiliti: and justic~. But, to \.•hom the 

jurisdiction of the Enzlish (here I am specific!1lly 

interGsted in the Enelish system for it has lai.d dot-m. 

the basis of the Anzlo-American law) courts is a:pplicable? 

It is vddely k:n(l\m th~t all persans mey invoke 

or may become subject to the jurlsdiction of the :Snglish 

com·ts, al though they are foreign by n<'.tionc~i ty and even 

t.hough the ca.use of action has arisen abroad or is 

connected vdth a foreign countr;. ?his is the general rule. 
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An alien person who i.1 an enemy cannot suc nor 

can be initiate an action in an Enelish Court, althou.:Jh 

he m~ be sued. The disability of sui;~g is based on 

public policy. But, there are persons who are i::nmune f-rom 

the jur.tsdlctlon of the Zngli3h com~ts, althotlgh they ra.ight 

be physlcally prc:sent in I:ngland - sovereigns and diplonw.tic 

of·ficers. In the case of the sovereten persono.lly if he 

comes to England, and entGrs into contracts and othcr 

engagements und,:;r the 3Uise of an ordinary prlvate person, 

no action can be entertained a~rùnst if he chooses to 

b . t t . i d' t' 1 .. i . o JBC o J1.rr :'> ~c ~on. nowever, a. sovere en nay HalVe 

hL::: ri;ht to immunlty and submit h.:i..mself to the jurisdiction 

of the ·~ou:rts. l.,:n a;";'lbassador accredl't.ed to the country, 

!1is :f'a.r.ûly, his cotmsellors, sec re taries, clcr1-;:s and 

domestic servants are exempt from civil and Cl'imLnal 

liability. Int(~rna.tionnl organizatiot1s1 such as the 

United Hations 1 the International Court of JuB·tice, etc., 

re)r.-Jsentiitives, and hi,::rh officers are also granted 

Lümmüties, but may vary with ench case. 

1. Highell v. Sultan or ,.Johore, (1894), 1 Q. B. 149. 
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Absent the circumstt:mces in which EnGlish 

courts are competent to e::œrcise ciYil jurlsdictlon, 

in the absence of an Act of Parliament, is founded in the 

principle of eJ:f~ctivene~~ or the principle of submi§~io~. 

The principle of eff'ectiveness means that a 

judge is not conpetent to pronounce a Jù.dgment if he 

CfL"l110t enforce it withi.L'l hL3 O\m territory; of submlssion 

means tha.t in some cuses a persan may vo1untarily submit 

hirl:tself to the judgment of a court to whose jurisdiction 

he wou.ld not otherwise be subject. 

Leaving the principle of submission out, a 

com."lton law court will not arroGB.te juriscliction over a 

case, consistently with the prb1ciple or effectiveness, 

if they are not certain th:ot t> i t will be able to eni" oree 

its judgment. I will noî<T proceod to examine the different. 

causea of' action th.--:tt may rise a question of conflict of 

laws. 

Jurisdiction over ~ction~ tn ~m is derived 

from the concept that the local situa,tion of property 

detemines the sovereign to whose physical power it ls 

subject. Temporary situ ... 'ltion of certa.L"1. means of 

transportation 'Within the territory of a. cotlrt :ney confer 

jurisdictlon in ~ in actions concerning the property. 
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Therefore, jurisdiction in rem over vessels ~~n in port is 

almost universally recognized, but such jurisdiction over 

1 
q,ircl~aft has not yet, gained internationc"'l custonw.ry sanction. 

An action in persona; is one in which the techinical abject 

of the suit i:J to es i~ablish a claim against so;:;:te pa.rtictùar 

persan, with a judgment, 'Hhich zenerally, in theory at 

least, binds his body, or t.o bar some lndividual cla.im or 

b • t• 2 ~-d :t t t f 1 -1. t t o J ec :ton. J>.rl Wrk"t cour , or e:x:amp e, compe uen o 

entertain a suit for divorce? The English coUl~ has 

stated that status is a ~ and that an action affecting 

status is an Action in rem, although marriage nor the 

status of n1arriage is, in the strict sense or the word, 

a rep, as t.h:t t. ,..rord is used when we spea~ç of a j udgment 

in ~· But, one to discover where this flctltious 

re§ ls situated. The most thn.t ca.."l be sa.iè. is that 

prima facie jurisdict.lon in a such a subject as st2.tus is 

deemed to belong exclusively to the court of domicll. 

And domicil prevailed after the fall of the Roman Empire 

L"l the medievt:J.l city states of Italy for over five hundred 

years. Uationality vra.s not even considered, for, for several 

1. Cooper, The Le~a1 Stntus of Aircraft, (1949), p. 37-41. 
(Himeograph nmterials). 

2. Tyler v. Judges of Court of Registration, 175 Hass. 71, 
76, 55 N.E. 812, 811~, 51 L. R.A. 433, 436, 1900. 
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centm~ies the problen of choice of law did usually 

arise bet\.reen the subj.ects of different cou.'ttries, but 

between the inhabitant"3 of the va.riotW parts of one 

country. 'I'herefore, the le; dom;tcilli, which :nea."ls tht'J 

country in wlüch a :nan has established his perwanent home, 

won untversal recognition, a.'ld thus, it adopted 'b.:r the 

British Corumonwealth, the United Sta.tea of J'l.."!lerica, !Iorway, 

D!3lli1>-::t:"rk, Brazil, and others. 

About an Englh:;h coll.rt possessing jurisdictlon 

to stay proceedings in the case tht:-ct a. defenda.:."lt l.S sued 

by the plaint.iff for the same cause of action in two 

di . .t"forent cotm:Lries, the rule is th."'lt a plea. of 

hls a1ibi lX)ll,d.QM will not succEH)d and court w-ill not 

order a stay of proceedin:;s, un.less the defendant proves 

ve:xa{~ion in point of fact ln one countr'/ a."ld a rm::edy a::;ai.nst 

the eoods in s .. nother, or a re::edy aec in at la.nd .in one sta te 

but no such re:nedy ln another. 

Tlm.<J, I thL'lk I };;:~ve gi von a.n outline of the 

,;eneral ri.Ùss t,hat ~vern the exercise jurisdiction and 

competence of the :::ourt more n'tout in civil ma.tters, aim~e 

i ts origin to our da.ys, in the ci vil leM countries a:nd 

specl:fically ln 3n.s;land, for it sorvl.~n as a para.di.::.,':':l.:J for 

th<:l con":lon law countries - an.d, specifically, for the 

problems of jurisdiction over events aboard aircraft, 
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wi th which we will deal further a.head. The re is not in 

existence a one set of rules th..<:tt 1.dll solve the conflict 

of laws problens, for it embro.ces those unlversal 

principles of riE;ht and justice \<l!ûch govern the courts of 

one state having b.~fore them cases imrolving the operation 

and effect of the laws of a..nother country. 

1-lith respect to criminal acta, the ter:dtoria..l 

ch:1ra.cter of penal la:ws is a general and almost uni versai 

prin.ciple, a..'1.d in the majo.rity of cases once a court 

decides to exercise cri•ninal jurisdiction over a person, 

the court seized wi. th j urisdiction will a.pply i ts ovm. 

nation sta+,e' s crimina.l laws, hot.;ever, the court will consider 

\<1!1ether the alleged crime is justified or not prohibited qy 

the state in whose territor; it was co~àitted.1 

1L'1.other modern principle is the nationâlity 

principle, -wirl.ch determines jurisdiction qy reference to the 

national character or nationality of the person com.'!l.i'tting 

the offense. By virtué of such jtu~isdiction the state may 

prosecute its natiom.ùs vib..ile they are abroa.d and to 

execute jud"lents aga.ins't. them upon property witbi.'ll the 

sta.te, or upon them pers6nally when they return, or the 

1. Wolff, Priva.te International Law, Oxford, 1950, p. 163-164. 
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sta:~e may pronecute its n::d:;iona.ls a.fter they return for 

acts donc abroad. But, double jeopardy or "non bis in 

idem" should not be permitted, for otherwiae, such person 

mlght be prosecuted by the authorities of: his st,ate for 

the samc act he had already been pro3ecu~ed in another 

state. 

The protective principle is another one ~lich 

determines jurisdiction b-J reference to the national 

interest of the offense, and is regarded as the basis of 

an a.u:dliary competence. 

The fom .. ·th principle, is the w1iversality 

principle, determinine tr~ jurisdiction ~J reference to 

the custody of the person conu'ili.tting the offense. 

The passive personality principle determines 

jurisdiction by reference to the nationality or n-::ttionaJ. 

chnracter of the persan injured ~J the offense. 

Of the five prLnciples thc.t I have just exposed, 

the most important ones are the territorial cha:racter of 

penal laws and the nationality or national character of 

the person cornnitting an offense. Penal law is applied 

only to a public offense, pw1ishable only by the public 

auJ~horities in the na.me of the state, and both in the 

sta.tutory GJ1d coT!lmon law, the object is to discipline 
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the defendant - therefore, the territorial chr:racter of 

penal laws. The principal problem lies in the nt3cessity 

of coorèJ.nn.t1.ng two systems of law (that of tm State 

wh~re the offense is committed and that of the State where 

the prosecu~ion begun) and that is established on a 

strictly territorial basis, for the social order of a 

comr.nmity should be restored wh~re it bas been upset. 

3pecifically on the problem of offenses committed on 

board of aircrccft not less than eigllteen d.raft conventions 

and sets of principles conccrning this problem have been 

put forwa.rd, and although none of these set principles 

have not yet beon appli.ed internationally, the last draft 

on this problem published by the International Civil 

Avin~~ion Organization (I.G.A.O.) will be discussed further 

' d 1 anea • 

Th,? re fore, i t can be seen ver-J easily that 

there is a lack of collaboration in the crinùnal la.w 

' field which is more obvious thau in a:ny other field of 

law, a solution for the conflict of laws (over offenses 

committed aboard aircraft) would be tc give an international 

court jurisdiction over any crime involving foreign elements, 

1. See Append.ix I at the end of this work, on the Dra.ft 
Conv-ention on Offenses and Certain ether Acts Occurrin? . u 

on Boord Aircraft. 
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but under the present state of international affairs such 

a eoal is still toc far tc be achieved. 

And, it is to be noted that with regnrd to the 

jurisdiction and competence of the courts, over prœticular 

civil or crL~inal events, questions whether a given persan 

ot.Jes allegiance to a particular state where he is domiciled1 

,.,,.hether his statu.s, property r.i.ghts, and duties are 

goven1ed by the leA sita~ the lex loc~, the lex fori, or the 

lex domicil;I;, are questions \dth which private international 

law has to deal (specif'ica.lly when events aboard aircraft 

are here invol ved) and has to make a choice of law ( which 

is the followlng subject to be d.tscussed), so that the 

comnurrlty of coUt"1tries might h1.ve a greater chance to come 

into being. 

'tn1at king of policy w:i.ll be a~?:Jlied 'b<J the Court 

disposing or an action whether it is in torts, contracta, or 

crimes (on board an aircraf't) - though not selzed with 

judicial competence - so th~t it will be able to assert and 

exercise its power and dispose of the controversies towards 

a decision? The methods employed to allocate jurisdiction 

of a court, namely, in torts, contracts, or crimes wlll be 

disc~~sed below. 
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a) ?orts 

A tort :is a wrongful conduct whlch g:ives to a 

person whom the law regards as :injured by it a renedy 

against the person resr>Onsible for it. However, the 

tœongful conduct mir:;ht be at once a tort and a breach of 

con tract. 

The torts ï-rl th 'Which air law is ma.i.."'lly 

concerned are acts of carelessness; wrongdoing causing 

injury or death to persons or mc.terial d.a.'nage to 

property; acts wlùch are breaches of duties specifically 

prescribed b<.r statutory enactments and cause :injury or 

damage; and acts which are a.'l interference with private 

law th•:y are respectively 

h.."Uo"..!l as negli3ence and public nuisance; breach of 

st.atutor.r duty; tresspass <·J.nd priv::rte nu1sance.1 

The tort o:f negli:;;ence consists in causing 

injury or damage to anothor by a failure to e::.:ercise due 

care, \Jhen thc~re is a duty to exercise care. To st.:tccecd 

in an nction for the pl:dntiff must prove: 

1 - that the defendant owed lü."l a dut y to ta].;:e care; 

1. 3r.a,\1CrOSS & :Senumont, 0n f~:tr 'YJ.w, 2nd. ed. London, 
1952, p. 73. 
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2 - that the defendant failed to discharge that duty; and 

3 - tlk~t the failure directly caused damage to the plaintiff. 

The ~ach of duty imposed by a stature may in 

certain circum.stances (as, "it shaJ.l be unla'Wf'ul" to leave 

an airplane tmoccupied with the engine running, and the 

aircraft so lert, ran off and damage others) give a right 

of action against the person guilty of breach. 

Tresspass is of three types: tresspass to land, 

to goods and to the person. Tresspass to land is the 

unauthorized entr,y or occupation of the land of a.nother - and 

is the one that has no practical importance. Tresspass to 

goods is ~ unauthorized physical interference with goods 

in the possession of another person; to the person, is 

comr.itted by any unauthorized pbysical interference with 

the body of another, or with his liberty or bodily movement. 

Actual d.a.mage does not have to be proved by the plaintiff 

to maintain an action on tresspass. 

Nuisance is of two kinds: public and privote. 

A public nuisance is an act 'Which injuriously affects 

the health, safety or liberty of the public; a private 

nuisance is generally some unauthorized interference with 

the use or enj oyment of the land of another. 
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A public nuisance is an act which injurious]J" affects the 

health, safety or liberty of the public; a private nuisance 

is generalzy some unauthorized interference with the use or 

enj oyment of the land of another. 

The rights and liabilities of the parties must 

be determined upon an action on tort which is brought in 

England. The theory is that the lex loci delicti, or place 

of wrong, is the place where the last event necessary to 

make a persan liable for an alleged tort occurs; or the 

l§e fori, or law of the forum, or court, is the 

jurisdiction of whose judicial system the court where the 

suit is brought is an integral part - thus, a choice of 

laws must be made qy the courts, i.e., either the 

lex loci delict~ or the lex for; must be chosen, or tha.t 

these two laws must be combined. 

However, two conflicting systems are used for 

determining the locus, one deals with the place vrhere the 

tort feasor was present at the ti.'lle of comission of the 

tort, and the other refera to the place where the injuries 

effects of the tort bas taken place. This theory of the 

locus is the most widely accepted - in the United States 

it is the only one - in Engla.nd it bas combined the 

lex fori and the lex loci delicti, in such a wey that the 

English court is not the mere guardian of its ow.n public 



-lOO-

policy, but is required to test the def'endant's conduct by 

a reference to the English as well as to the foreign law 

of tort. 

In Phillips v, Eyi:e1 i t was stated that two 

conditions should be fulfUled in order to found a suit 

in England, for a wrong alleged to be comr:li.tted abroad, 

1 - the wrong must be of such a cha:racter tbat 

it would have been actionable if committed in England; 

2 - the act muat not have been justifiable by 

the law of the place where i t was done. 

With respect to torts occurring on board vessels 

by analogy (one might relate it to aircraft) the law of 

the~ is the relevant factor wherever the acts complained 

of have all occurred on board of a single vessel, When the 

v es sel is on the high seas the state of nationali ty of the 

vessel is also applied as the locus in which the act 

occurred - in England a suit must be tested only by 

Enslish maritime law, besides the plaintiff having to prove 

that the conduct of the defendant was not justifiable ~J 

the law of' the flag and that it would have been 

actionable bad it occurred in this country. 

1, (1870), L.R. 6 Q, B, 1, 28, 
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Prof. Hamel ha.s a good criticism to a reference 

to the law of the flag:1 

11l.fais sous cette forme simpliciste le système est 
innaplicable dans l'état actuel des choses, Il 
serait absu:rde de soutenir que le loi nationale 
de 1 •aéronef devra régler toutes les situations 
et toutes les difficultés qui se présenteront à 
propos des actes passés à bord. Qui oserait 
prétendre, par exemple, Cj.lle, si contrat a été 
passé à bord, la capacite des parties devra. 
s'apprécier d 1après la loi nationale de l'aéronef, 
ou que, si une personne est décédée à bord, sa 
succession se règera d 1apres la même loi?... Il 
est fort, douteux qu'ils aient eu la prétentio..'l de 
bâtir un droit internationale privé spécial au 
droit aérien, dans lequel tout se ré~lerait 
d'après le lieu de l'acte juridique lui-même. 
Quelle étrange simplification! 11 

But, let us turn to some cases in which the 

American courts have not applied the concept of the la\.r 

of -f:.l'le flag - follm-ling the analogy between a vessel and 

on aircraft, 

2 
In the case of Noe1 v. Airponents, Inc, a libel 

in a&~ral~ was brought by the persona! representative of 

tho decE:dent for d::t.rnu:;es under the American Dea.th on the 

Sa1.s Act, 3 The decedent was an lunerican citizen who bad 

been killed in an aircrash aboard a Venezuelan airliner 

1, Hamel, Nationalité et con:'lits de lois en droit aérien, 
20 Revue de Droit International Public (R,D,I,P. ), 
(1925), p. 2Cfl. 

2, 169 F, Supp. 348 (1958); noted in 34 !Iotre Daae Law, 
(1959), 452 • 

.3. 41 Stat. 5.37 (1920), 46 u.s.c,A, Sec. 761-768, 
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in flight over the high seas. The accident was caused by 

the negligence of an American corporation, in the state 

of New York. The law of Venezuela, the state of registr,y 

of the aircraft, does not create a cause of action in 

negligence against the .Americ:m corporation, but American 

law recognizes such a cause of action and imposes tort 

liabilit,y. The issue was: w11ich is the applicable law? 

The application of the lex loci delicti rule would have 

pointed to the la\.r of the flag and legally it would mean 

the dismissal of the suit, for the Venezuelan Republic 

had ~ interest in the outcome; the exculpation of the 

American corporation responsible for the accident, and 

the deprivation of the libell~~t's expected compensatory 

damc~es. But the Court upheld the applicability of the 

Junerican prescription: 

11It is well established that admira.lty tort 

liabili t,y. • • must be determined und er the lex 

loci delicti, here the airspace under such 

circumstances the tort liability must be 

determined under the law of the aircrai'ts. 

registr,y • This argument rests O.'>l a 

tradi tiona.l principle of maritime law that 
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ordinarily the law of the ship' s flag is 

determinative of its tort liability. We are 

of the opinion that these cannot be a slavish 

adherence to this principle, in total disreijard 

of other considerations, where the Court is 

called upon to resolve conflicts between 

competing laws. 111 

The Court concluded in seying: 

''We are of opinion that the conflict of laws here 

can be fairly and justly determined only tmder 

the formula announced in the case of 

tauritzen v1 Larsen {345 u.s. 5U; 73 s. ct. 

1)21, 97 L. Ed. 1254, 1953) in whlch the court 

concluded that ·the 11law of the flag 11 was 

cJ eterrrJ.na ti ve of the tort liabili ty. • .. We are 

of opinion that in the choice of the lex 

dilicti we should be influenced by the several 

factors favorable to the choice of local law. 11 2 

1. 169 F. Supp. at 350. 

2. Ibid., at 351. 
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In Air1ine Stewards and Stevmrdesses Ass 1n v, 

Lqter, North~est Air1ines1 case the petitioner 1abor union 

contested an a.rbitration a-vm:rd recognizing the union as 

the barga.ining agent for stewards and ste~ardesses on al1 

respondent 1s flights of domestic origin, but allo~Lg respondent 

to bargain independently with foreign nationals serving on 

flights between wholly foreign termini, 

The Petitioner contended that the award deprived 

the union of its ste.tutory right under the~ E.a.ihrey Laber 

Act (4S Stat, 1186 (1934), 45 U,S,C, § 152 (1952) which was 

made applicable to airlines -- to ba.rgain for the entire 

class of f1ight service attendants, 

Respondent defended on the ground that the Act 'bad 

no extraterritorial effect, Petitioner main.tained tha.t no 

extrate.rri torial application of the Act \-JaS required, sin ce 

under the maritime doctrine of the law of the fla.g American 

aircraft are deemed to be part of the terri tory of the 

United States, and their crews are therefore subject to the 

Act 1s domestic application, 

Held (per J, Donovan) at 688: "OUr Supreme Court, 

vdth cla.rity and finality, treats air trz.nsportation as a 

type of cow~erce to be considered apa.rt and distinguishab1e 

from foreign commerce by sea, l"rom this it mey be inferred 

that i t is not to be read into the Act as a concept of the 

l, 162 F, Supp. 684 (1958), noted in Univ, of Ill. Law 
Forum (1958}, 649-651. 
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law of the flag as contended for by petitioner." (There.fore, 

the maritime doctrine of the law of the flag is not applicable 

to aircraft.) 

But, let us novr examine other cases, as a cause of 

action arising in airspace und er Dea th on the F.igh Seas Act: 1 

D1Aleman v. Pan Am. Worlq Airways (259 F, 2d. 493, 2d. Cir. 

1958). 

Plaintiff as administrative of the estate of her 

deceased husband, brought an action against the defendant, 

a New York corporation, for wrongful death, The deceased, 

a resident of Puerto Rico was a passenger on defendant' s 

airflight from Puerto Rico to New York and allegedly suffered 

shock when the pilot tlfeathered11 the plane1s engine while it 

was over the high seas, Deeeased died four deys later in 

New York, Plaintiff eontended that since death occurred in 

New York, and the defendant was a New York corporation, the 

2 New York Decedent Estate Law was applicable and not the 

Federal Dea th on the High Seas Act,~ The action, however, 

was heard in admiralty under the Death on the High Seas Act, 

and a decision was rE>ndered in favor of defendant, 

1, 41 Stat. 537 (1920), 46 U,S,C, Sec, 767 (1952), 

2, N,Y. Deced. Est. Law Sec. 130. 
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Section l of the Federal Death on the High Seas 

Act states: 

•rwhenever the death of a persan shall be caused by 

wrongful act, neglect, or default occurring on the 

high seas beyong a marine league from the shore 

of any state ••• the personal representative of the 

decedent may maintain a suit for damages in the 

district courts of the United States, in 

dm • alty nl a lX ••• 

Therefore, admiralty will hear tort actions as long 

as the place of' wrong is on the high seas, 2 and the test of 

admiralty jurisdiction is one of' localit;{, not the nature of 

circumstances surrounding the wrong. Further, since the 

purpose of' the Act was to give a remedy in an area not 

adequately eovered by existing statutes, a construction 

restricting the remedy to wrongs occurring on the surface of 

the sea and denying it to wongs occurring in the airspace 

above the sea would seem an ar bi trary distinction - though 

sorne controversy exists, it is held the.t. the Act, whrm 

applicable, gives an exclusive right to sue in admiralty and 

preempts any right to sue in a civil court. 

1. 41 Stat. 537 (1920), 46 u.s.c. Sec. 761 (1952). 

2. 1 Benedict, Admiralty Sec. 127 (6th ed. 1940); 
Robinson, Admiralty Sec. il (1939 ). 
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In the instant case, the court deternd.ned that 

the law governing airspace over the high seas is the 

province of admiralty. Jurisdictions following this 

decision would deny a plaintiff an action under state law 

when a wrèngf'ul act resul ting in dea th occurs pver the high 

se as. 

In FernÂndez v. L!nea Aeroppsta1 Venezolana 

(156 F. Supp. 94; u.s. Dist. ct., s.n.n.Y., Oct 21, 1951) 

there was a libel adrniralty for death of stewardess on 

respondent's aircrart wiüeh crashed in Atlantic Ocean 

outside United States territorial waters. The court held 

that the admiralty law of the United States, as expressed on 

the High Seas Act, now grants power to admirai ty courts to 

entertain an action for a wrong done 6n the high seas even 

though the person injured bas died as é. result of the 
.. 

wrong. This power granted to the courts is applicable even 

though the wrong occurred in an area not subject to tl~ laws 

or the United States. 

The motion to dismiss the cause or action is 

denied •••. 

A very interesting case or tort is the following 

one for air pressure injur,y for its unique fact situation: 

the Harëhant v. !merican Air Lines, Ing. (146 F., Supp. 612, 

n.c.n.n.r. 1956), where the court was faced vdth ruling 
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upon a motion for judgment not withstanding the jury' s 

verdict, or, in the alternative, for a new trie.l. 

The evidence established that plaintiff while 

a passenger on defendant1 s plane, suffered a ruptured 

eardrum and damage to the inn er ear re sul ting in partiaJ. 

losa of hearing and tinnitus (which is a medical term 

which simply means a hissing in the ear), occassioned1 

according to the plaintiff by pressure differences between 

his middle ear ca vi ty and that of the cabin in which he w.s 

ri ding. 

The United States District Court, with no ether 

guide than the testimony gi ven and the rari ty of this type 

of injury, felt it had no alterna.tive but to uphôld the 

jury' s verdict in the sum of $24,500 in favor of the 

plaintiff and overrt4,ed the motion for judgment 

notwithstanding the verdict and denied a new trial. 

In the near future the courts might be faced 

with the following possible solutions: 

1 - Follow, the decision of this case in 

allowing a recovery based upon a jury' s evaluation of the 

evidence ascertainable in each case; 

2 - Adopt a poli~ of denying recovery for such 

an injury if tinnitus alone is present without other 

"probable" medical injury; or 
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3 - Have a court appointed physicien examihe the 

injured party and predicate recovery upon his testimony alone. 

In Suzanne Th9mas Richards, etc,. et al .. v, United 

States. et al· (30 L,W, or Feb, 271 p. 4159-4164), decided 

on February 26, 1962 by the Supreme Court, l·1'r. Chief Justice 

Warren delivered the opinion of the Court - the question to 

be decided in this case is what law a Federal. District Court 

should apply in an action brought under the Federal. Tort 

Claims Act1 where an act or negligence occurs in one state 

and resulta in an injury and dea.th in another State. The 

basic provision or the Tort Claims Act states that the 

Government shal.l be liable tor tortious conduct committed· 

by i ts employees acting wi thin the scope or their employment 

111mder circumstances where the United States, if a private 

person, would be liable to the claimant in accordance with 

the law or the place where the act or omission occurred. tt2 

The parties urge that the alternatives in selecting the 

law to determine liability ùnder this statu:be are: 1 - the 

internai law or the place where the negligence occurred, 

1. The provisions or the Tort Claims Act are now round in 
Titles 28 Sec. 1291, 1346, 1564, 2110, 2401, 2402, 2412, 
and 2671-2680, 

2. 28 u.s.c. Sec, 1346 (b).-
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or 2 - the whole law (including choice-of-law rules) of 

the place where the negligence occurred, or 3 - the interna! 

law of the place where the operative affect or the negligence 

took place. 

The petitioners here are the persona! representatives 

of passengers killed when an airpla.ne 1 owned by the 

respondent Americsn Airlines crashed in l-üssouri while 

enroute from Tulsa, Oklahoma, to New York City. Suit was 

èŒ~ught by tlw potitioners against the United States in the 

Federal District Court for the Northern District of 

Oklahoma, on the theory that the Government, - through the 

Civil Aviation Agency had 11negligently failed to enforce 

the terms or the Civil Aeronautics Act and the regulations 

thereunder which prohibited the practices then being used by 

American Airlines in the overhe.ul depot of Tulsa, Oklahoma. n1 

The Supreme Court affirmed the decisions of 

both the Federal District Court sitting in Oklahoma, and the 

Court of Appeals for the tenth Circuit, which have interpreted 

the pertinent Oir.lahoma decisions2 which we have held are 

1. Under 72 Stat. 778, as amended, 49 u.s.c. Sec. 14251 the 
Administrator or the Federal Aviation Agenc.y is c~xged 
with the responsibility of enforcing rules and regulations 
controlling inspection, maintenance 1 overhaul and repair 
of all equipment used in air transportation. 

2. Gochenour v. St. Louis - San Francisco R. Co. 1 205 Okla. 
594, 239 F. 2d. 7œ, :r-üller v. Tennis, 140 Okla. 185, 
282 P. 345, See Fenton v. Sinclair Refining Co., 205 Okla. 
19, 240 F. 2d. 748. 
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controlling, to declare that an action for wrongtul death 

is based on.the statute of the place where the injur,y 

occurred that caused the death. Therefore, Missouri 1 s 

statute controls the case at bar. 

The Druzilian Air Code, in Article 83,1 states: 

"The carrier sr~l be liable for ~ damage 

resulting from the death or bodily injure of 

a passenger b.1 accidents occt~ring on board .~ 

airr.rl:!ft while in flight, or while the operations 

of boarding or loa-ving the aircra.ft, 'When tLey 

are the result: 

a) of a defect in the aircre.f't; 
b) of.' negligence of the crew." 

As one can see there is a contractual ci vil 

responsibllity on the operc.tor of the e.il·craft in ~;:,he 

case of events occurring aborèrd aircraft ancl there is no 

problem here about jurisdiction of these acts, for tho 

territorial system of law is applied (according to brticle 6).2 

1. Vademecum I'orense, "Cbletânea de Leis do Brasil, Rlo de 
Janeiro, (1959), p. 674-686. 

2. Ibid, p. 674. The most important principles adopted qy 
the Air Code of 1938 are: 

1. Principle of Liabili ty. 
a. dfHM, to t~ mu;ties on the surf'gce: absolute 

liability art. 97 ; 
b. dal!lage to third pe,rties in flighj(: no special 

provision; 
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Finally, in the YJ.lberg v. ~!grt.heast Airlines. Inc, 

(9 N,Y, 2d, 34, 210 U,Y, 2d, 1.3.3, 172 N,E, ;2d, 256 (1961)1 a 

New York domiciliary purchased in Hew York a ticket from the 

defendant a.irline for transportation from New York to 

Nantucket, :t>fassachusett.s, The airplane crashed at I~antucket 

and the New York pa.ssenger was killed, Both 1·':assachusetts 

and New York bad statutes allo'Wing recovery for wrongful 

death, the former limita the recovery from a common carrier to 

not less than $2,000 or more tban ~15,000; while the latter 

forbade a limitation on the amount of recover.y, The passenger 1s 

administrator brought the complaint in Uew York for the death, 

and the first cau.qe of action \ras under the Bassachusett.s 

wrongful dcath statute; the second wa.s a cause of action on 

the ticket asking for $150,000 in damages, 

The Court of Appeals stated that it is law long 

settled that wrongful death actions, being unlmown to tbe 

cor:unon law, derive from statutes on1y and that the statute 

which governs such an action is that of the place of the wrong -

the Hassachusetts act. This applies to the substantive law, 

damage to thirq parties in flight: no principle; 
f'ersons Liable - .i ointly and severally: 

a. the person in whose name the aircraft wa.s registered; 
b, the person mnlrJ.ng use of or operating the aircraft; 
c, the persan on board who had committed the damage 

(P.rt. 100 ), 
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however, the procedural law is different on account of 

public policy, therefore the question of recover:ing damages 

must be controlled by our ow State policies ••• by applying 

the New York act which forbade a limitation an the amount 

of recovery. 

Thus, a comman law court when deal:ing wi th a 

foreign tort or when presented with a problem :in the 

conflict of laws :involving the case of an alleged tort 

o})ligation must ascertain the place of v.Tong and f:ind out 

whether at the place or wrong a cause (right) of action 

(in tort) is crea'ted on behalf of the plaintif! against the 

defendant. This is the policy tru:;.t a court must apply in 

the case of torts. 

Personally, I would adopt a comb:ined system of the 

law of the flag of the aircrart, as a general principlfi; and, 

the territorial system of law in case the st~,te flow over 

bas been harmed and bas an :inter est by a tort commi tted aboard 

the aircraft. About the question of jlJI'isdiction, I would 

advocate the internationalization of air law, by ail the 

Nations accepting the resolutions and interpretations of the 

verious conventions by the International Court or Justice, 

for up to now there bas been a great legal vacuum in this 

field. 
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b) Con tracts-

A contract is a promisory agreement between two 

or more persons, who are private individuals, that creates1 

modifies, or destroys a legal relation. 1 Here, I will deal 

with the essential validity of contract in the field of 

conflict of laws, for purposes of jurisdictian of the courts. 

The intention here, of course, is to try to determine wha.t 

legal consequences shall be attached to the given situation 

(a breach of con tract occurred aboard an aircra.ft) and 

take the position that no other law than the appropriate one 

has jurisdiction. 

There are three main theories tl:.at the common - law 

courts have enunciated: 

1 - that the law of the place of maldng governs -

the lex loci contratus; 

2 - that the law of the place of performance 

governs - the lex loci solutionis; 

3 - that the lavr intended by the parties governs. 

The lex loci contratB§ means the law of the place 

where the contract is made, where the last act is done which 

is necessary to bring the binding agreement into being so 

far as the acts of the parties are concerned. The common 

law1s way of settling this problem is by putting into effect 

1. Black, Law Dictiona;y, 4th ed., St. Paul, !fU1n., 1957, 
P• 394. 
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the legal consequences of the rules of law in force \.;here the 

act wa.s done, although it may frustrate the intention1 of the 

parties in some instances and that the place of contract may 

have little relation to the business involved in the 

agreement made. 

The lex loci solutionis means that the poliC"'J of 

the state of performance in sometim.es applied to the entire 

contract upon the theory that this place shoill.d be regarded 

as the center of obligation and be treated as a fictitious 

place of contracting. But difficulty may arise in cases 

where performance by the promissor is to take place in more 

than one state, and the agreœent is valid by the law of 

one and not the other. 

The law intended by the parties governs is a 

rule which bristles with theoretical and practical 

difficul ti es for the parties. Here say that no matter where 

the.r rr.J8.de their agreement, or where it was to be carried out, 

if there is any law arzywhere by which such an agreement is 

valid, thin must be the law they intended to govern this 

transaction. But no court would ever uphold such a type of 

agreement on accotmt of its tmcertain.ty in application. 

1. See Fritchard v. Norton (lo6 u.s. 124, 1 s. Gt. 102, 
27 L. Ed. 104., 1882) in which the intention theory 
was resorted to. 
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In English law a brcach of contract is an actionable 

wrong although it has caused no actual da~age - air law is 

mainly concerned wi th con tracts of carriage and in surance, and 

contracts of hire and cha.rteo:-; and in lesser degree, of sale, 

empleyment and repair. It is interesting to observe that in 

many cases the duty in contract and the duty in tort overlap, 

but the distinction between tort and contract may be important 

where a question of choice of law arises. Let us turn to sorne 

cases: 

In Scott v, American Air Lines, Inc, (3 D.L.R., 

27, 1944), a citizen of the United States resident in 

H.ichigan was killed when an airplane in which he was a paid 

passenger and which was flying between two American ci ti es 

crashed in Ontario, and his widow agreed with his employer 1s 

insurer to accept compensation under the V~chigan Workmen 1s 

Compensation Act and the agreement was approved, as required 

by the Act, by the Michigan Department of Labor and Industry. 

Mc Farland J. held that the validity and construction of a 

contract are determined by the law of the place where the 

contract was made, for under s. 15 of the Michigan Act an 

injured employee must make his election and cannot proceed 

both against his employer for compensation and against the 

third party, the wrongdoer. Therefore, the action for 

damages under the Fatal Accidents Act (R.s.o. 1937, c. 210) 
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in Ontario is dismissed on account of the compensation 

agreement in Vdchigan, and because it has been laid do'W.Il 

frequentzy that it is contrary to public policy and justice 

that a persan should have two remedies for one wrong, 

thereby subj ecting the wrongdoer to two penalties. 

However, the plaintiff atter the dèath of her 

husband had her choice of three remedies: she could bring 

an action in Ontario under the Fatal Accidents Act; second 

she could recover compensation und er the Workmen 1 s Compensation 

Act of Hichigan ( which ws wha t she did), and third, she eo'l.ùd 

bring an action in Michigan against the defendant. 

But, in Chateney v. the Brazilian Submarine Telegraph 

Company. Limited (1 Q, B. 79, 1891) in the Court of Appeal the 

le; loci solutionis was applied, contrary to the decision above. 

The pla.intiff, a Brazilian subject, executed in 

Brazil in the Portuguese language a power of attorne.y to a 

broker resident in London to buy and sell sbares. The broker 

accordingly sold certain shares of the plaintiff in the 

defendant company, and they vere registered in the name of 

the purchasers. The plaintif! claimed a rectification of the 

register, on the ground that the sale was not authorized by the 

power of attorne.y. On the trial of a preliminar.y issue to 

determine whether the construction of the power of attorney 

was to be governed by Brazilian or by English law i t was held 
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to be determined by English law. 

On appeal, the lovTer decision was affirmed, and 

thus, dismissed. However, Lord Esther, M.R., gave a very 

sound opinion by stating tbat if a contract is made in a country 

to be executed in that country, unless there appea.rs something 

to the contrary, you take it that the parties must have intended 

that tbat contract, as to its construction, and as to its effect, 

and the mode of carrying i t out ( which really are the re sul t of 

the construction), is to be construed according to the law of 

the countr.r where it was made. But the business sense of 

business men bas to come to this conclusion, that if a contract 

is ma.de in one country to be carried out between the parties in 

another country, either in whole or in part, unless there 

appears something to the contrary, it is to be concluded that the 

parties must have intended tha.t i t should be ca.rried out 

according to the law of that other country. 1 

Thus, the lex loci solutionis is intended to apply 

here, at any ra.te as far as the mode of performance is concerned. 

The third theory will not be discussed here for, as 

2 Professer Bea.le says of it: 11The doctrine was adopted bodily 

from the continental writers. and is anoma~y in our law, though 

1. 1 Q. B., (1891), at p. 82-83. 

2. Goodrich, Handbook on the Conflict of Laws, 3rd ed., St. Paul, 
~ünn., (1949), p. 328. 
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quite consistent with the principles of the modern civil law. 

As one can see, at present there is still not 

much authorit,y on this subject of contracta, but I hope that 

the general principles cited of conflict of laws might help 

for a better choice of law, more specifically, to cases that 

may arise on board aircraft. 

c ) Criminal Acts. 

111:'. X a Chinese resident of l1anila, was 

suspected of being a Uommunist. In an attempt to get one 

jump ahead of the government authorities Mr. X boe.rded a 

P:hilippine Airlines aircro.ft bound from one prOVince to another. 

\.J'hile the aircra.ft was flying over the high seas, l1r. X ordered 

the pilot to fly it to Oornmunist China, \vhen he refused, 

Hr. X shot the pilot. In the ensuing melee the aircraft got 

out of control and collided -w'i th another aircraft. Probable 

solutions: 

1 - in the case that both aircrafts coll.ided in 

the same country there is no problem in this hypothetic case -

Philippine jurisdiction; 

2 - in the case tlu?.t the first aircraft is 

Philippine and the second one Australian - Philippine jurisdiction 

because the crime t:Jok place and produced affects on its aircraft, 

and the srune can be applied to the Australian aircraft; therefore, 
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we have a case of concurrent jurisdiction, and thereby, a 

canflict of laws case. 

A crime is an offense against the state. A civil 

act is an offense against a private individual by the use of 

governmental machiner,y created for the purpose. Nevertheless, 

it is as much a duty of the State to see that the crL~al 

offender is punished as to see that the offender in civil 

cases makes good the damage caused by him. It is the prime 

duty of a State to see that there is a reign of law and 

order in its territory. Such being the case a State is as 

interested in claiming and exercising jurisdiction in civil 

as well as in criminal matters. 

As I have stated above a crime is a breach of the 

law which the State will itself punish, however, the same 

set may be at the same time a tort, a breach of contract and 

a crime - for example, a pilot carrying paying passengers 

who fly in contravention of some navigation rule may at the 

sa.:ne time commit a breach of a sta.tutory Regulation, a breach 

of a contract to carry his passengers safely, and the tort of 

1 negligence. Anyhow, a large part of air law is crimina.l law, 

1. Shawcross & Beaumont, op. cit., p. 74. 
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for, particularly in criminal offenses aboard an aircraft 

within an area of a particular State - within its 

jurisdiction - the State will wish by ail means to exercise 

its jurisdiction under all circumstances, i.e. e;~clusive 

jurisdiction. 1 But there is a great lack of an internai 

rule concernins extra,..tetTitorial jurisdiction2 of a State 

for offenses committed aboard aircraft of its nationality 

when i t is flying over the high seas or ab ove a no man's 

land. One of the most striking cases of an unpunished 

1, See United v, CauslE![ (328 u.s. 256, 1946) where 
}~. Justice Douglas delivering the opinion of the 
Supreme Court wi th respect of control of the navigable 
airSJ2P:Ç,e1 he seems to have stated that such airspace 
above the State, for purposes of its jurisdiction, is not 
in the tm.derlying State at all; that it is ad.iacent, and 
not within. 

2. Ho,.;ever, in the case of United States v. Flores (239 u.s. 
137, 1933), by indictment found in the District Court for 
Eastern PennB"Jlvania, it wa.s charged tha.t appellee, a 
citizen of the United :States upon the s.s. Pandsay, 
an American vessel, white at anchor in the Port of ~·l'atadi, 
in the Belgian Con~o (subj ect to the sovereignt"J' of the 
t3ngdom of Belgium) murdered another citizen of t~o 
United States upon the veasel. The appellet:;, a::'tcr the 
commission of the crime was brought into the po1·t of 
Philadelphia, a place within the ter1"'itorial jurisdiction 
of the District Court. ,Justice Stan·~ held that in the 
absence of any controlllig treaty provision, a..'1.d P..rr:f 

assertion of jurisdiction by the territorial sov0reign, 
it is the duty of the cot:rts of the United :3tatc:> to apply 
to offenses comr:~itted by it3 citizens on vessel::: flyi.'lg 
its flag, its own statutes, i.'1.terpreted in the l~:ht of 
recognized principles of international l~w. So ~pplied 
the indictment here sufficiently charges an offense 
wi thin the adrr.iral ty a..'1..d maritime j1L-:-isdiction of the 
United States. 

This sound judgment should boe applied to acts 
committed on board aircrafts. 
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crime aboard an aircra.f't is the United States v. Cgrdon. 

~1 

On August 21 1948, Diego Cordova and Benito 

Santana and fift7-eight other passengers entered an 

airplane mmed b:r Flying Tigers, Inc. and registered as 

an aircrart of the United States, and the airplane 

commenced a fiight from Puerto Rico to New York, over the 

high seas. Aboard ·the airplane Cord.ova and Santana 

started to drink toasting each other efusi vel.y, œtil thq 

began to ~ght. The other passengers fied to the tail or 

the airplane, and the pllots noticed that the nose 

œaccoœtably tended to rise, The captain went into the 

cabin to see what the trouble might be, Then, Cord.ova 

stru.ck and bit the captain of the airplane, thus committing 

a crime in an American airplane in flight aver the high seas 

and bqond the territorial limita of the jurisdiction of 

any state, Cordova was brought to trial in the United 

States District Court of New York, and although he was 

round guilty or the charges the judge declared that it 

~ .!!2l have the jurisdiction to pmish the ortender since 

American criminal law only covers United States territory. 

Under the statute penalizing offenses committed on board 

an American vgssel; on the high seas, etc., the statute 

when speaking of a vessel within the admiraJ.ty and maritime 

1. S9 F, Supp. 298, 1950 U,S, Av. R,l. 



- 123 -

jurisdiction of' the United States evokes in the common mind 

a picture of' a ship, and not of' a plane. 

Later on, however, the Congress of' the United 

States passed a federal statute which said that federal 

admiralty criminal statutes wbich are applicable to 

United States vessels on the high seas should also be 

applicable to aircraf't of' United States registr,y over tl~ 

high seas.1 

But this statute is only a.pplied to a. f'ew crimes 

of' vio3:tence, and i t did not a.pply to saf'ety, büsiness and 

economie cfimes1 as well as tax, food or drug crimes. 

About the analogy- of' the maritime laws to be 

applied to aircra.ft, besides the case a.bove wbich has 

rejeeted any simila.rity to it, another case here -- the 

Chicago and Southern Air Lines v. Waterman Corp. decided 

qy the u.s. Supreme Court has a.lso rejected the maritime 

a.nalogy:2 (Per l'1'r. Justice Jackson). 

"We f'ind no indication that t:r..e Congress 
either entertained or f'ostered the narrow 
concept that airborne commerce is a mere out­
growth or overgrowth of surf'ace-bound tra.nBport. 
or ~nurse, air transportation, water transportation, 

1. Crimes of' Violence over the· High Seas in American 
aircra.f't: Public Law 39-514; title 18 u.s. Code 7; 
1952 u.s. Can. Av. R. 437. (approved Ju.ly 12th, 1952). 

2. 333 u.s. 103, 6S Sup. ct. 431 (1948). 
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rail transportation and motor transportation 
all have a ldnship in that ali are rorms or 
transportation and their common r~atures or 
public carriage for hire may be amenable to 
kindred regulations. But these resemblances 
must not blind us to the tact that legally, 
as well as literally, air commerce Yhether 
at home or abroad, soared into a different 
realm than aJJY' that had gone bef ore... We 
see no reason why the efforts or the 
Congress to toster and regulate development 
of a revolutionar,r commerce that bperates in 
three dimensions should be judicially 
circumscribed with analogies taken over from 
tYO-dimensional transit." 

As one csn see above the snalogy between a 

vessel within the maritime laws to an aircra..ft bas been 

rejected by the court, this reinforcing He Nair' s theor,r 

that the aircraft is not a new kind or ship, but that it 

has developed a legal quality sui generis.1 This theor,r 

is still reinforced with the case or Mc Boyle v. Unite~ 
2 States. 

In this case He Boyle wa.s convicted and sentenced 

for an alleged violation of 'the National Hotor Vehicle Theft 

Act, 18 u.s.c., Sec. 408. The indicment charged that on 

October 10, 1924, Mc Boyle caused to be transported in 

1. He Nair, The Law of the ,lj,r, London, (1932), P• 93. 

2. 283 U.s. 251 1931 U.s. AV. R. 27 (1931), affirmin~ 
43 F 2d. 273, 1930 U.S. Av. R. 99 (lOth Cir. 1930). 



- 125 -

intersta.te commerce from ottawa, Illinois, to C~on, 

Oklahoma, one Waco airplane, motor Uo, 61:?..4, seriaJ. No, 256, 

whièh was property of the United States Aircratt Corporation 

and which had therefore been stolen; and that Mc Boyle then 

and there knew i t bad been stolen. A wri t or certiorari we.s 

granted by the lOth Circuit Court or Appeals on the question 

whether the National Motor Vehicle Theft Act applies to 

aircraft. Justice Holmes in reversing the previous 

judgment said that airplanes were well knmm in 1919 when 

this sta.tute was passed; but it is admitted that they were 

not mentioned in the reports or in the debateé in ·congress. 

Thus, the 'WOrds of the Act indicate that it was meant to be 

confined to vehieles that 1:!:!Q but not on .rails, and i t d:td 

ll2:t. extend to those ths.t fly, 1 for if the legislature tho-ught 

of i t, very likely broader 'WOrds 'WOuld have been used. 

United S~ates v. Thind,261, u.s. 204, 209. 

Again, in United States v. Peoples,2a district 

court held that a seaplane was not a vessel wi thin the 

meaning of statute defining vessel as including water craft 

or other artificial contrivance used or capable of being 

1. Congress thereupon amended thet Act to include the 
transportation of sto.1en aircrflft from o.ne State to 
another (Act of Sept, 24, 1945, 59 Stat. 536, 1945 
U,S. Av, R. 375. Fo~r1y 18 u.s.c. Sec, 408; since 
1948 renumbered Sec, 2312). 

2. 50 F, Supp. 462, 1943 U,S, Av. R. 80, 
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used as a means or transportation on water.1 

Lloyd K. Peoples was a.ccused or unla:wt'ully 

secreting bimself aboard the Naval Air Transport PB 

2 Y 31 within the jurisdiction or the United States at 

Honolulu, Ha'Waii, without the consent or the owner 

thereof, with intent to obtain, without paying therefor1 

transportation on such Naval Air Transport from Honolulu to 

Alameda, California - and d.id remain1 wilfully, unlawf'ully 

and lmowingly aboa.rd such air t.ransport until berore the 

time of arrival, 'When he was round - District Judge Rocks 

held that if Congress wishes to make stowing a'\.:ay on a 

geaplane a crime, it can so provide, but that is a matter 

for the legislators and not the court.2 The demurrer is 

sustained.' 

1. 1 u.s.c.A. Sec. 31 Air Commerce Act of 1926, Sec. 1 et 
seq., Sec. 7, 49 u.s.c.A. Sec. 171 e.t seq., Se_c •. 177; 
Civil .Aerona.utics Act Sec. 1 et seq.-49 u.s.c.A. Sec. 
401 et seq. 

Ho-waver, in Reinhal:!:lt v. Newoort Flying Servie~ 
Cornqration, 232 N.Y. l;t5, 133 N.E. 371, 18 .A.L.R.· 
1324, decided by the Iiew York Court· or Appeals in 1921, 
.Tudge Cardozo held that a eydroplane while afloat upon 
waters capable or navigation, is subject to the admiralty, 
because location and function stamp it as a means of 
water transportation. 

2. The new stowaway law is the Act of !>l'arch 41 1944, 
58 Stat. 111, now carried into the u.s. Code (as enacted 
on June '25, 1948) at Title 1$ Sec. 21991 in much 
abbreviated rorm. 
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As I have already stated1 of the five principles 

exposed, the territorial character of penal laws and.the 

nationality or national chnracter of the person committing 

an offense are the most L~portant ones for the allocation 

of jurisdiction over events aboard aircraft. Due to the 

nature of penal law, i.e. 1 where it is applied only to 

a public offense, punishable only b,y the publie authorities 

in the name of the atate, the jurists have sou.ght to solve 

the problem of the conflicts of laws the most rapidly 

possible - however, due to the present state of international 

a.f'fairs auch an aim is still too far to bè achieved, but, 

regardless of the difficulties to the near future the 

International Civil Aviation Organization (I.c.A.o.) bas 

decided to cope with the problem. And, on the problem of 

offenses committed aboard an aircraft not less than 

eighteen draf't conventions and sets of principles have 

already been put forwa.rd, the last draft on this problem is 

the one I will proceed to discuss, although, none of these 

set principles have not yet been applied internationally. 

In the draft of the Lega1 4snects of Offen~e§ 

Md Certa,in other Act§ Ocçyrr:l,.ng on Board A;i::r;:c;x::e,kt, l there 

are Illa.l'zy' jurisdictions in connection with an offense on 

1. It resultéd from the Legal Commit tee of I.c.A.o. 1 at 
its meeting in l~unich, ~erma.ny, held between August 18th 
and September 4th, 1959~ 
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board an aircratt which may occur and produce effect in 

several States and eaeh one of them might be willing to claim 

jurisdiction according to its laws, or then, fD the absence 

of adequate legal rules an aerial offender could go unpunished 

as in the Cordon case. 

However, this proposed draft in relation to the 

rulè for the States having penal jurisdiction states in 

paragraph 1 of Article 3 the following: 

"Independently of BJJ:y other applicable 

jurisdiction, the State of registration of the 

aircrart is competent to exercise its 

jurisdiction over offenses committed on board 

the aircraft." 

This draft will apply to any offense or act 

committed on board any civil amrcraf't registered, while 

the aircraf't is: a) in flight in the airspace of aState 

other than the State or registration; or b) in flight 

between tw points of 'Wiûch at least one is outside the 

State of registration; or c) in flight in the airspace of' 

the State of registration if a subsequent landing is made 

in another State with the said person still on board; 

or d) on the surface of' the high seas or a:rt3' other area 

outside the territor,r of any State. 
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However, the criminal jurisdiction of a State 

in whose airspace the offense ~s committed, if such State 

is not the State of registration of the aircraft or the 

State where the aircraft lands, should not be exercised 

tmlessz1 

a) if the offense has effect on the territory 

of such State; 

b) if the offense has been committed qy or 

against a national of such State; 
(' 

c) if the offense is against the national 

security of such State; 

d) if the ·~ffense consista of a breach of any 

rules and regulations relating to the flight and maneuver 

of aircraft in force in such State; 

e) if the exercise of jurisdiction is necessary 

to insure the observance of any obligation of such State 

under an international agreement. 

The offenses hére are those which are punishable 

~the laws of the competent States.2 

Although the draft has been a success in 

harmonizing the aircraft situation with the general 

principals of private international penal law, it has some 

1. Art. 3 of the Draft. See appendix I at the end of 
this work. 

2. Ibid. 
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fallacies as not to assure the State1 s extradition and 

prosecution of the offender and not safeguarding his 

rights 1 for there are no provisions for distinction between 

types of crimes, although it has stated the principle of 

"non bis !ri idem", i.e., a person v:tll not be prosecuted in 

another State, if .he has already served a lawi'ul punishment 

for the same act committed1 unless he is a national of such 

State. 

However 1 I would like to propose the follov:tng 

insertion to the present draft1 which was a proposal made 

b.Y the International Law Association at its 3.3rd. Conference 

in Stockholm, in 1924.1 

This nev draft rejects the system of exclusive 

and priorities in jurisdiction b.1 providing for concurrent 

jurisdiction of all substantially atfected States simi1ar 

to the recommandations or de Vigscher2 - who favors 

plurality of jurisdictions depending on the nature of the 

offender. The subjacent state, the state of nationality of 

the aircratt, and the state in whose territory the crime 

has produced efft:lcts would all have the same competence 

1. International Law Association, Report of the 3.3rd. 
Conference, Stockholm, 19241 London, Sweet and Maxwell, 
19251 p. 117-118. (See page 65/Ç}. 

2. See Lemoine, Tra.:Ui de Droit Aérien, Paris (1947) 1 P• 
797-798. In Visscher1 s system there is a very little 
cl~ce that an offense will not be prosecuted, nor 
there is any encroachment on the sovereignty of the 
States over the airspace above their territory. 
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to apprehend and to bring the of'fender to trial.1 The State 

of the first place of landing would assume jurisdiction in 

the case tha.t extradition vm.s not requested by any of the 

other states. In this s.ystem the main problem is the 

priority of the State which will subject the offender to a 

fair and just ·trial. 

Anyhov1 a f'air and just trial under this draf't 

is still a big problem, and ma.ny improvements can still 

be made in the future. 

At present the punishment of pira.<;;ï in admira1tz 

is really all tha.t bas been internationalized. This is 

based on çustom and not on. treaties. 2 This crime is 

considered as a crime against a1l nations and punished, 

1. In the :case of Regina v. l1,artin (1956 U. s. & C.Av. 
R. 141) 1 three Engllsh airmen were indicted in England · 
:tor unauthorized possession of raw opium in a British 
registered airplane on a flight from Bahrein to Singapore. 
The prosecutor bad alleged violation of the U.K. 
Dangerous Drugs Act, 19~1, and Dangerous Drugs Regulations, 
195.3, Regulation .3, and alle ged jurisdiction under Section 
64 of the United Kingdom Civil Aviation Act, 1949. Devlin 
J. held that, while the Dangerous Drugs Regulations, 195.3 
created an offense in England, the pa.rticular regulation 
concerned which created the offense did ;ot apply to 
acts on British a.ircraft outg~!iQ England.' 

However, the Munich Draf't fills this gap. 

2. A similar custom bas not been accepted wi.th respect to 
aviation, and Brazil does not recognize it ~ither. 
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similar custom with respect to aviation crimes seems 

highly improbable in a nea.r future, that is, in the field 

of civil law there might be a possibili~ of an 

international court, however, such a possibility must be 

rej ected as unrea1istie in the field of cr:imina.l la w.' 

The draft still deals with the powers and duties 

of the aircraft commander in relation to acts on board 

wi1ich are so formulated that he needs o~ to consider 

whether sùch acta are prejudicia,l to the safety or the 

alrcratt or persona or property therain or to good order 

and discipline on board. However, further discussion 

1. In Un;ited States X• Furlo:gg {5 Wheat. 1841 1820) 1 the 
Court stated: "Robber,y on the seas is considered as an 
offense within the criminal jurisdiction of a1l nations. 
It is against all and ptmished qy aU; and there can be 
no doubt that the plea ôf autrefois acquit would be good 
in any civilized state, thou.gh resting upoh à prosecution 
inatituted in the courts of ~ other eivilized State." 

In Air Law, Publie Law 87-197 (87th Congress, s. 
2268 of Sept. 51 1961), says that s. 902 of the Federal 
Aviation Act of 1958 {49 u.s.c. 1472) is smerided -
Aircraft PirAÇX means any seizure or exercise of control 
by force or violence and wi th wrongfûl intent, of an 
aircraft in flight in air commerce, and shall be'punished 
by death or by imprisol1lltent for not less than t"Wenty yea.rs, 
if the death penalty is not imposed. However, a.discussion 
on this subject is beyond the scope of this work. (No case 
has been reported yet, however, I 'Hill.refer to the Hew 
York Times issue of August ll, 1961, p. 21 c.2, where the 
F.B.I. filed charges of piracy against Chgrles C~do:g, a 
New York resident, who wa.s fiying in a Pan American 
Airways jet, which was 1eaving ~fexico City, to Panama, but 
minutes later after leaving, the pilot was forced to. go to 
Cuba - and i t landed in Hava.na. The crime chn;re;ed occurred 
outside the United States and cornes under u.s. maritime 
jurisdiction. Suoh offenses are not covered by the 
extradition treaty bet-ween the u.s. and Cuba, first signed 
in 1904. Dr. Castro treed Cadon.) 
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about the air commander1 is outside of the scope of this 

work. 

As one can observe, the wark on this draft is 

not yet finished, but it representa a step forward towards 

the solution of the problems of jurisàiction and choice 

of lav in the case of an offense occurring on board aircraft. 

Sunmùng up, a vay out must be round in this field 

of conflict of law (and choice), and i t is natural to 

suggest tluct a common effort must be made so that every 

State might substitute the petty conflicts and uncertainties 

that have caused irritation in the past towards a common 

understanding of general prinCiples, specifica1ly, in tbis 

area of jurisdiction over events aboard aircraft - and that 

an action might be brought before the courts of the• State of 

nationality of the aircraft, where the national lav of the 

aircraft is applicable for, the courts of the place where 

the aircraft is registered shall always have jurisdictioh1 

according the general law which governs the jurisdiction 

of courts. 

The Brazilian Air Code in Article 62 deals vith 

events occurrlng aboard aircraft in case that these events 

seq., 

are a. 

2. Va.demecum Foreuse, op. cit., p. 674~ 
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produce penal effects in the Country, adopting the 

territorial principle. But as in the case of civil 

jurisdiction, Sampaio de Lacerda in his book of Air Law1 

does not cite any cases, and as far as I know no case 

has been settled in the National Courts.' 

Professer BeCkhuis has a very interesting report 

about conf'licts of jurisdiction:2 

"In view of the gre~t number of bases of 
jurisdiction and or possible priority s.ystems, 
none of which is c~pable of airoiding conflicts 
of jurisdiction nor of ensuring punishment of 
a.ll offenses, it appears fru.ltless to try to 
establish priority for the benefit of any one 
of them. Would it then not be more reasonable 
to try to fill the lacunae of the present 
system of concurrent but equal jurisdictions 
by dealing efficiently ld th the praetica.l 
problems encountered by the Aircraft Commander 
and the authorities of the la.nding state?11 

In concluding, one can see through this whole 

work, that a number of' States have declared their crimina.l 

law applicable wherever the aircraf't may be, even when 

it is over the territory of' another State, this means that 

one is faced with conflict of laws within the territorial 

s.ystems of law. But a way out must be round by improving 

this Uunich draf't in order to bring it into line with that 

of' the Chicago Convention, and a compromise must be round 

1. S&~paio de Lacerda, op. cit., P• 467-542 •. 

2. See ID/S0 "Legal Statua," W.l). n.36, Sept. 9, 1958, 
cited in Levy, op. cit., 575. 
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in the draft bet~en the nationality and the territorial 

principles, for "lawlessness" in case of flights over the 

high seas or over a no man's land, as in the Cordova case, 

must be obviated so that law and order will be maintained 

aboard the aircraft. The problem of th~ legal statua of 

the aircraft in giv,ing it the quality of persona! 

responsibility has not yet been overcome entirely, basides 

a special attention to the aircraft commander in case of 

arresting an offender. Finally, in the field of crjm1nal 

law a possibility for considering an international court 

is much more dimmer to be accepted by all the States, as 

in tl~ civil proceedings, for the States are not willing 

to give up an inch of their sovereignty of airspace above 

their territory; therefore, for the sake of unification of 

law preference will have to be given to a convention that 

wlll furnish consistent solutions to the problems of 

.iuri§dictio:q of offenses and certain other a.cts occurring 

aboard aircrart, so that the allocation o:r authority to 

the broad community policies might be solved, by a more 
.. 

comprehensive approach to its problems. 

In the making and the application of policies 

for jurisdiction, I first focused on the customar,y 

practices of decision ma.kers in trying to solve the 
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problems of conflicts of laws, mainly in the field of 

Air Law. Here, I purport to discuss a few agreements, 

that is, treaties - a treaty is not only a law but also 

a contract between two nations and must, it possible, be 

so construed as to give full force and effect to all its 
1 ' 

parts (United States v, Rçid, c.c.A. Or., 73 F.2d. 153, 

155) - which, despite insurmountable ditficulties, have 

tried to unify the existing conflicts for jurisdiction 

or the courts over events a board aircraft, so that the 

objections and goals of the world connnunity might be 

better achieved in the future. 

B- Treaties 

The treaties with which I will deal here are 

the WarAAW Convention of October 12, 1929, which wa.s 

adopted by fifty-five states (and it wa.s amended by the 

Hagüe Protoco1 in September 1953 and ratitied by eighteen 

states); the Chicago Convention of 19441 which has been 

ratified up to the lst June 1950, by fifty-eight states; 

and, the Rome Convention of October 7, 1952, which is a 

convention on damage caused by foreign aircraft to third 

parties on the surface, and has had practicallj.' no 

acceptance. 

'" 

1, Black, It§.w Dictionax:,y, 4th ed. 1 St. Paul, Minn. 19571 
p. 1674.' 
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But bef' ore dealing 'Wi th the treaties or 

conventions mentioned above, I must consider the problem 

of' extradition which will depend on the particular treaty 

or municipal legislatioâ of' a state. 

As a rule, extradition is limited to crimes 

committed outside of' the territor.y of the requested state 

which preserves its territorial basis or jurisdiction. 

A very interesting Draf't International Convention 

~ Cases of' Eëtra~table Offenses Committed in an Aircrart 

in Flight2 was proposed in Rome (1954) to the International 

Criminal Police Commission qy I.C.A.O. It states tbat the 

following shall be competent to prosecute and judge persona 

having committed extraditable offenses in airerait in f'light: 

1 - the state over wlùch the offense ws commi tted, 

2 - the state to which the aircraf't belongs, 

3 - the state to whiCh the victim belones, 

4 - the state to which the offender belongs, 

5 - the a tate wose interests or public order 

have been af'fected. 

6 - the state in whiCh the aircraf't lands. 

1. ~~re neither exist, the government may act as it pleases, 
ho'WeVer, the primary requitement for applying the law of 
extradition ls based on reciprgcitz and then on municipal 
legislation. (See Oppenheim, InternatioJla]. Law, LondoD/ 
New York/Toronto (1953), ~ 3291 697-698. 

2.: See Doc. 8111-IC/146-2, op. cit. 1 p. 111. 
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Extra.di ti on is defined in Bla ck1 as the stn"render 

by one state of an individual accused or convicted of an 

offense outside its own territory and ~thin the territorial 

jurisdiction of the other, which being competent to try and 

punish him, demands the sun•ender (Waller v. Jordan, , 58 

Ariz. 169, 118 F.2d. 450, 451). But many states ~11 not 

extradi te their Olm nationals J however 1 they might punish 

them for crimes committed abroad. ExQ-a.ditiQD may be 

accorded as a mere matter of comity, or may take place 

under treaty stipulations between two nations - it is a 

politica1 duty between the states of imperfect obligation. 

The principle of doub1e crimfnality consista in 

that it has become customa:cy thnt an act charged as a 

11 crime or offense" must have been made a crime by the laws 

of both the requesting and the requested States, for 

2 ptn"poses of extradition treaties. In Collins v. Loisel 

(1922),3 the Supr$me Court stated: 

"The law does not require that the nam.e by 

which the crime is described in the two countries 

-shall be the same; nor that the scope of the 

liability shall be coextensive... It is enough if 

1. BlaCk, op. cit., p. 698. 

2. Briggs, The Ie.v of Nations, N.Y., 1952, p. 595-600 • 

3. 259 u.s. 309. 312. 
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the particular act charged is criminal. in 

both jurisdictions.• 

Turning to the realm of Air Law 1 the Warsa.w 

Convention con tains rt.ùes ··on the liabili ty of the air 

carrier with respect to the international carriage b.1 

air of passengers, ba.ggage, goods and cargo. Actions for 

damage with the liability described beforehand,1 must be 

brought 1 a.t the opinion of the plaintiff, in the terri tory 

of one of the High Contra.cting Parties 1 either bef ore the 

court having jurisdiction 'Where the carrier is ordina.ril:y 

resident, or ha.s his principil place of business or bas a.n 

establishment by which the con tract has been made 1 or 

before the court having jurisdiction a.t the place of 

destination.2 Although the objective bas been to make it 

eas.y for the plaintiff to institute proceedings by giving 

him the choice of four courts, there is still a great 

difficulty with regard to entorcea.bility of the judgment 

when that is passed by a court whose natioanlity is 

different from that of the carrier. 

l. Guerreri, American Jmj.sprud.ence ou the Worsaw Convention, 
MoGill Univ., Montreal, 1960, P• 52':"72- (See Articles 
~ and z.2 of the Warsaw Convention). 

2. Ibid., See article 28 of the Warsa.w Convention. 
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solving the problem of the cases of conflicts and 

jurisdiction of the State of the flag of the aircra:ft and 

other States, for it recognizes the State as the guarantor 

of the conduct of aircra:ft possessing its nationall ty 1 as 

well as the protector of such aireratt. Article 12 of 

the Convention2 deals wi th breaches or air traffic 

regulations and contains r~les of jurisdiction which do 

not fit in the system of the 1924 s'tockholm dra.rt; 

therefore, does not settle the question or civ.U or cr1r:~.inaJ 

jurisdietion or conflicts. However, i\rticle 84 of the 

Convention bas a provision with respect to the settlement of 

disputes in reletion to interpretine or applying the 

Convention.3 

1. See Shewcross & Beaumont, op. oit., p. JO. 

2. Ibid. 1 P• 6.39. (Article 25 of the Paris Convention of 
1919 is similar to the disposition or this article). 

3. See Shawcross & Beaumont, op. oit., p. 65S: 
"If any disagreement bet-ween tw or more contracting 
Sta.tes rel.:tine to the interpretation or applicEtion of 
this Convention and its Annexes car.not be settled by 
negotiation, it shall, on the application of ~ State 
concerned in the disagTeement, be decided by the Cotmcil. 
rio member of the Cotmcil shall vote in the consideration 
by the Council of any diJpute to Which it is a party. 
Any contracting State ::tny1 subject to Article S5, appeal 

from the decision of the Councll to an ad hoc arbitral 
tribtmal a~~d upon with the other parties to the dispute 
or to the Permanent Court of International Justice.· Arry 
such appeal shall be noti!ied to the Council within sixty 
days of receipt of notification of the decision of tl~ 
Cou:ncll." 

Is the Council of I.C.A.o. an appropriate organ to 
settle conflicts between two or more contracting S~tes, 
speci!icall.y, when the maj ori ty of the members lack the 
necessary legal training and are appotnted by their 
appropriate States tp solve political questions? 
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Professer John c. Cooper, in 1952, introduced 

a draft convention to the 45th Conference of the Air Law 

Committee of the International La\-r Association, held at 

Lucerne, and this dra.ft was supposed to modify the 1924 

Stockholm draft, besides trying to reconcile it 'With 

Article 12 of the Chicago Convention. J. Cooper' s efforts 

to introduce wide bases of shared jurisdiction compatible 

with the objectives of most states, Yere unsuccessful and 

failed completely. But he demanded thn.t. the question of 

criminal juriad.L~tion should be dealt>vèi'y urgent1y and he 

said that to him there were three prob1ems to which 

regulations are essential:2 

"a) competence and jurisdiction for the 
punisbment of crimes connni t ted on board 
aircraft; 

"b) the same as to births, deaths and 
ma.rriages occurring on board; 

11 c) the same as to other occurrences 
giving rise to questions of civil 
jurisdiction such as torts committed 
on board aircra.ft or contracte there 
entered L'tto." 

1. See Honig, op. c~t., 159-160; I.c.A.O. Legal Committee 
vlorking Dratt n. 397, Mq 22, 1953, cited in Hoursi, 
"Jurisdict.ion ;A-board Aircraft1 " (1955) 1 t.hesis submitted 
for the J .s.n. at Yale University, p. 58.' 

2. International Law Association, Repo~ of the 45th 
Conference, Lucerne, (1952) P• ll6. 
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The Rome Convention of October 7, 1952, which is 

a convention on damage caused b,y foreign aircraft to third 

parties on the surface has had practically no acceptance, 

becu.ase the system is ba.sed ôn the principle of absolute 

lia bill ty of the opera tor of the aircrnf't, and that i t only 

recognizes one court, that of the place where the damage 

occurred, and no country will accept the enrorceability or 

a judgment obtained there. The parties, however, may 

deviate from thts· rule by ·mutual consent, b3rt they are 

subject to the provisi@ns of Article 20 of the Con•ention.1 

Anyhow, basides the Chicago Convention, both the 

Warsaw and Rome Conventions do not solve the problem of a 

uniform application of the Convention towards jurisdiction 

rules. 

Another proposal for reaching a solution in the 

whole question of jurisdiction has been sought in the form. 

of creating an international court for civil actions, but 

there is a great doubt that the States will be willing to 

submit to the jurisdiction of an international judicial 

authori ty. Prof essor P. Chauveau proposed at the 

International Law Association Conference at Dubrovnik, in 

1956, the creation' of a court of first instance, which 

1. See Shawcross & Beaumont, op. cit., Secon~ Cumulative 
Supplement to Second Edition,· p.B70 - Ffl2.-
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'WOuld have to be designated in each of the States adhering 

to the relevant convention; and, a court of appeal Which 

'WOuld ait in ·Strasbo1lTg, ·and · its members ahOuld 'be_ appoiilted 

by the President of I.C.A.O. on the nomlnation of the 

States represented on the Councll of I.C.A.0.1 

But instead of setting an entire new international 

court, for the purpose of obtaining a uniform interpretation 

and application of international private (air) law, one 

could make use of the Intetnational Court of Justice ( under 

the terms of Article 36, par. 2 of the Statute of the 

Court)2 if the States Which have accepted the Statute will 

declare that they will recognize the jurisdiction of the 

Court as compùlsory in all the contlicts concerning the 

interpretation of a treaty- in the field of air law, the 

Warsaw and Rome Conventions. But up to now this possibility 

has never been utilized; and, in the case that an amendment 

to the Statutes of the International Oourt of the Hague 

could be studied in relation to appeaJ. cygra, therefore, 

it constituting the final decision by itl3 judges, difficulties 

could arise in the ratification by Federal States. 

1. Honig, op. cit., p. 123. 

2. See Briggs, "The. Law of Nations," New York, Second Ed., 
(1952), p. lrJ76. 

A little effort was made in the multi-lateral Hague 
Treaties of 1902, dealing with ma.rriage and divorce, but 
little success has been obtained. The same is applied to 
the Code ~t~te, adopted b,y the 192S Havana Conference 
of the Pan American Union, which has 437 articles dealing 
mogt~ with problems of .choice of law, procedural and 
penal international law. 
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For example, the u.s. wuld have to a.mend its Constitution 

in order to ratif'y' this Convention, if this provision were 

adopted. 

Thus, there; is still a lot to be done in the 

making and application or policies ror·jurisdiction to 

solve the problems of conflict of laws in the realm of 

treaties in air law, and more specificall.y, on events 

committed aboard aircra:rt. However, soma steps have 

already been taken in that sense; 
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V - Recognition IDà intorcement 2t Foreign Judgment~. 

A court may recogni.ze a foreign judgment and 

enforce- it 1 or may recognize the judgment but decline 

enforcement. As one can see, not always will recognition 

and enf'orcement of' :f'oreign judgment be concurrênt. The 

modern doctrine is that a va.li.d judgment should be 

recognized and given e:f'fect in another state as a 

conclusive determination b:f' the rights and obligation of 

the parties. The United States Supreme Court has held that 

a judgment of' a court of' a foreign country is conclusive as 

against the de~endant if, and only if, the jud.gment of a 

court or this country is conclusive under the law or the 

country in which the jud.gment -was rendered.1 The label or 

comitl' - a willlngness to grant a privilege, not as a matter 

of right, but out of deférence and good will2 - is conditioned 

upon reciproc:ttz- which denotes the relation existing 

between two states when each of them gives the subjects of 

the other certain pri vileges 1 on dondi tion that i ts own 

subj ects shall enj oy similar pri vileges at the hands or the 

latter state.J In Hilton v. GYfOt,4 the Supreme Court or 

1. Goodrich, IJJmdbook or Confl"gt or Is.ws, St. Paul, Mlnn., 
1949, p. 603. 

2. Cox v. Terminal R, Ass1n. or St. Louis, 331 Mo. 910, 
55 s.w. 2d. 685. 

3. Black, op. oit., p. 1435. 
4. 159 u.s. 113, 16 s. ct. 139, 40 L. Ed. 95, 1S95~· 



- 146-

the United States held that conclusive affect could not be 

gi ven to the judgment or the French courts 1 since French 

law refused to recognize the authori ty or foreign judgment.· 

The Court rurther said that when action is 

brought in a court or this country, by a citizen or a 

foreign country against one or our o~ citizens, and the 

foreign judgment appears to have been rendered by a 

competent court, baving jurisdiction or the cause of the 

parties, and upon due allegations and proors, and 

opporttmity to defend against them, and its proceedings 

are according to the course or a civilized jurisprudence, 

and are stated in a clear and rorma.l record, the judgment 

is prima raci~ evidence, at least, or the truth or the 

matter adjudged; and the judgment is conclusive upon the 

merits tried in the foreign court, unless some special 

ground is show for impeaching i t 1 as by showing that i t 

'WS.S affected by fraud. or prejudice, or that by the 

principles or international law, and by the comity or our 

ow.n countr,y it is not entitled to full credit and affect. 

The comity extended to other nations is no impeachment or 
. 
sovereignty. It is the voluntary act of the nation by 

Which it is offerêd1 and it is inadmissible when contrary 
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to its policy1 or prejudicial to its interests. And, in 

holding such a judgment, for want or teci_J;!rocity, not to be 

conclüsive ev,dence of the merits or claim, we do not 

proceed upon any theory of retaliation upon one pers~n b,y 

reason or injustice done to another; but upon the broad 

grounds that internn.tional law is founded upon mutua.lity 

and teci_w;:oc.j.tx, and that by the principles of international 

law recognized in most civilized nations, and by the comity 

of our O'W'll nation, which it is our duty to know and to 

declare, the judgment is not enti tled to be considered 

conclusive. Further, in the absence of statute or treaty, 

it appears to us equally unw.rrantable to assume the comity 

of the United States requires anytbing more.; 

Ho~~ver, the objective of the rules of Co~~ict 

of Laws is to attain uniforr.dty in legal relations regardless 

of the forum in vd1ich litigation occurs, although there are 

many situations in which the results in the particular cases 

mey deviate from the exact mensure of justice which the 

courts would otherwise ad:ninister. Uevertheless, the 

Anglo-3axon systems of la1-1 recognize tha.t some degree of 

1. The term pol.j.çz1 as applied to a statute, regulation, 
rule or law, course of action, or the like, refers to 
i'bs probable affect, tend.ency, or object, considered 
with reference to the social or political well-being 
of the state. 7hua, certain classes of a.ots are said 
to be against public pgl~cy, ~n the law refuses to 
enforce or recog:nize them, on the ground that they 
have a mischievous t$ldeney, so as to be inju.rious to 
the interests of the state, apart from illegality or 
irnmorality. (Black, op. cit., p. 1317). 
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recognition must be afforded to judgments of fpreign courts 

of competent jurisdiction, otherwise the objects.of private 

international law, the protection of :Hghts acquired lm.der 

a foreign S"JStem of law wi:U not be reached. 

About treaties, there are numerous ones on the 

subject of recognition and enforcement of judgments,l 

which are mostly bilateral that have been concluded bet1-1een 

Civil.law countries;2 and within the British Commonwealth 

a series of Acts vhich h:ve be en provided for recoeni ti on 

of judgments.3 

1. See 33 American Journal of Int. Law, Supp., (1939), 
p. 15-166. 

2. In France (contrary to the attitude adopted by the 
Bnglish law, ',.Jhich has .been to pertût the successful 
sui tor to brin a an action in England on the foreit;,'n 
judgw.ent), 1r1hen proceedines are bro~ht for the 
enforcement or a foreign judgment, the French courts 
first sa.tisfy themselV(>tl that the foreign f'ulfUà-: 
certain conditions, wh.ich if satisf'ied, then, an 
fS:f!g'Qat2t is granted, if there is a treaty to this 
ef'fect with the country from 'W'hich the judgment issues. 
But, ln the absence of such convention, the foreign 
judgment is not regarded as final, but ~rely as a 
~ or instrument on the basis of which conservatory 
mea~n.:l!'es cSll be taken d(See Cheshire, Priva te Int. L§.w, 
Oxford, 1952, p. ;B6).' 

3 111 See Cheshire, OP.• cit.,. p. 59ü-597, (Reciprocal 
Enf'orcement) Act, 1933. 
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Finally, in the f'ield of air law, the Rome 

Convention of 1952,1 has a very important provision 

which concerns recognition and enforcement of foreign 

judgments, which are cont~ed in Article 20 (4), (5) 

and (7).~ 

c - Conçly;toos. 

In reviewing the past trends ot' decision the 

states have arisen problems and controversies in which their 

common interests in the shered use and competence over the 

airspace yas at stake. Those states have reciprocally 

accorded a high degree of conclusiveness, though very little 

has been done Yith respect to solving problems as: a State 

may claim jurisdiction of such factors as nationality of the 

off en der 1 of the victim1 and the fact that the aire raft is 

one of its registry and the like; In spite that tœ r.c.A.o. 

Legal Cornmittee has draw out a new draft convention2 at the 

request of such organs as the International Crim.inal Police 

Organization, the International Federation of Airline 

Pilots' Associations, the International Law Association and 

the International Commission for Penal Law, the work is not 

yet finished, for therë are many gaps· that still remain 

1. See 21 Jo~ of Ajr LaW and Commerce, (1954), P• 420-430, 
Co~ents on, Article 20 of the Rome Convention of 1952, by 
A. Toepper.· {The reaso~ it is not discussed here is that 
it has had no success). 

2. See Appendix I, infra. 
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unsol ved in the case of crimes and certain acts on board 

aircrart. 

Anyhow our aim, in this work, t-Jas to point out 

the main faJ.laoies in the problems of' jurisdiotion over 

acts committed abos.rd airoraf't, auch as the sensititrity of 

States in regard to questièns or sovereignty; and the 

promise of nationality, 'll.mch has no single international 

rule as in regards to the applicfition or the law is 

ooncerned; a..'ld to advocate an alternative policy - oriented 
~. 

approach -- a crystallized solution. 

Unforttmate.ly 1 there is still a great lactma in 

air law! Through the process of interaction we have tried 

to make the approach to problems of jurisdiction more 

compprehensive. However, there is so far practicall7 no 

direct authority to partioular problems or air law~ with 

respect to international priva te law the general rule for a 

court to have jurisdiction is: 

1 - over disputes in respect of which it can give 

an effective judgment; and 

2 - over disputes wlûch the parties thereto 

voltmtarily sul:mit to its jwisdiction. 

About civil jwisdiction we have reached the 

conclusion tha.t the solution to the problem of events 

cOmmitted aboard aircraft is to apply the· law of the. state 

1. See Shawcross & Beaumont, op. cit., p. 75. 
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of registr.y of the aircraft1 when in flight (when the 

aircraft is standing on foreign soil there is no other law 

thsn that of' the foreign State concerned); and, in case of 

serial collisions a proper solution to the problem of' 

jurisdiction coulà. only be f'ound along the lines of an 

international system of judicature, so that a uniform 

interpretation of' the law could 'be reached to satisf'y all 

the participants f'or a world public order, A solution, 

to attain international mrl.f'ormity should be round as to 

the statua of the aircraft commander, for somebodr must act 

as a police officer or registrar on board the aircrart.' 

With regards to the problems of criminal jurisdiction we 

have reached the conclusion that the solution to the 

problem of' crimes and offenses committed on board aircraf't 

is to app:cy the law of ~tionality of' the aircraft 1 subject 

to concessions to the territorial system of law tmder special 

circumstances.' Unlike civil jurisdiction, a unif'orm solution 

for criminal acts and offenses committed on board aircraft 

must be sought along the lines of improving the regulations 

that were sought out at the Munich meeting of 19591 b.Y the 

Legal Commi ttee of ICAO. 

Thus 1 from the above we may conclude that air law 

is a field of law in which great development is f'easible, 

and that al though the phase of initial development is past, 
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new regulations on many different subjects are still being 

sought out. Wha.t is needed in the jurisdiction over events 

aboard aircra.tt is an expansion of the fundamental conceptions 

of the Conflict or Law so that the demanda of j;qst:l,.ce in 

the particular situation might be given consideration, and 

tbat the various policies pertinent to the problems dealt 

w:tth might be settled by the courts. But, a real solution 

will have to be sought along the lines of an international 

procedure - both w.tth respect to civil and criminal 

jurisdiction aboard aircrart. 
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APPSIIDIX I 

DP..AFT CON'JE!,fl'ION ON OFFENSES AND CEffi' AIN OTHER 
ACTS OCCURRING OH BOARD AIRCRAFT* 

The Legal. Commi. ttee of ICAO, at i ts Hunich meeting 
held between August 18th and September 4th, 1959, considered 
the subject of the Legal. Stvtus of Aircrart. 

As the result of this meeting a new Draft Convention 
was completed as follows: 

ARTICLE 1 

1. This Convention shall apply in respect of the 
offenses and other acta hereinafter mentioned when committed 
or done qy a person on board any civil aircraft registered 
in a Contracting State, while tha.t aircraft is: 

{a) 

{b) 

(c) 

{d) 

in f1ight in the airspace of a State other 
tluun the State or registration; or 
in flight between two points of which at 
1east one is outside the State of registration;or 
in f1ight in the airspace of the State of 
registration if a subsequent 1anding is made 
in another Contracting State with the said 
person still on board; or 
on the surface of the high seas or of any 
other area outside the territory of any State. 

2. For the purposes of this Convention, an aire raft is 
considered to be in flight from the moment when power is 
app1ied for the purpose of actual take-off unti1 the 
moment when the landing run ends • 

.3. This Gonvention shall not apply to State aircraft. 
Aircraft used in mi1it~, customs and police services 
shall be deem.ed to be Sta:be aircre..ft; ho-wever, any aircraft 
engaged in i;.he carriage of passengers, corgo or mail for 
remuneration or hire s:ha.ll be subject to this Convention. 

Aro'ICLE 2 

Offenses, for the purposes of this Convention, 
are offenses punishab1e by the :genal lm-rs of a Contré~cting 
State competent in accor~~ce with Article .3. 

* Provislonal title. 
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ARI'ICIE .3 

1. Independently of ~- other applicable jurisdiotion, 
the State of registration or the aircraft is competent to 
exercise jurisdiction over offenses committed on board the 
aircraf't. 

2. The crim.inal jurisdiction of a Sta.te in whose 
airspa.ce the offense was committed, if such State is not 
the State of registra.tion of the aircra.ft or the State 
where the aircraf't lands, shall not be e:X:ercised in 
connection with any offense committed on an aircraft in 
flight, except in the following cases: 

(a) 

(b) 

(c) 

(d) 

(e) 

if the offense has affect on the territory 
of such State; 
if the offense has been committed qy or 
against a national of such State; 
if the offense is against the national 
security of such State; 
if the offense consists or a breach of anw 
rules and regulations relrting to the flieht 
and maneuver of aircraft in force in such 
State; 
if the exercise of jurisdiction is necessary 
to ensure the observance ôf any obligation or 
such State under an international agreement. 

ARTICLE 4 

'Vlhere a final judgment has been rendered qy the 
authorities of one Contracting Sta.te in respect of a person 
for an offense, such person Shall not be prosecuted by the 
authorities of another Contracting State for the same act, 
if he was acqtùtted or if, in the case of a conviction, the 
sentence was remitted or ftüly executed1 or if the time for 
the execution of the sentence has expired, unless he is a 
national of such State and its laws permit such further trial. 

A.'U'ICIE 5 

1. When the aircraft commander has reasonable e,Tounds 
to believe that a person has commi tted, or is about to 
commit, on board the airerait, an act which, whether or not 
i t is an offense, may or does ~eopardize the saiety of the 
aircra~t, or parsons or property therain, or w.hiCh ~eopardizes 
good order and discipline on }?oard, the airerait commander 
may impose upon such person measures of restraint which seem 
necessa:ry: 

(a) to protect the safety of the aircrart, or 
persona or property therein; or 
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to maintain good order and discipline on 
board; or 
to ena.ble hlm to deliver the person so 
restrained to competent authorities. 

2. The aircratt commander may require or authorize 
the assistance o~ other crew members anà may request or 
authorize, but not require, the assistance o~ passengers 
to restrain any person whom he is entitled to restrain. 
Any crew member or passenger may also take reasona.ble 
groun.ds to believe that such action is immediate:cy 
necessar,y to protect the s~ety o~ the airoraft, or 
parsons or property therain. 

J. Such powers o~ the aircraft co~~der, crew 
members and passengers and the powers conferred ~ Article 
6 may be exercised with respect to acts, whether o~fenses 
or not, or the kind described in paragraph 1 or this 
Article When committed between the moment when embarkation 
on board bas been completed and the moment when disembarkation 
bas commenced i~ the fiight is one or those described in 
Article 1, paragraph 1. In the case o~ a rorced landing 
outside an airport, such powers o~ the aircrart comr.~der 
shall continue as to acts committed on board until 
competent authorities take over the responsibility tor 
the airer art, parsons and property on board. 

4. For the purposes or this Convention, the aircraft 
commander is the individual on board an aircraft who is 
responsible ~or the operation and sarety or that aircrart. 

ARJ.'ICIE 6 

1. The aircraft commander may disembark in the 
territory or any State in lrJbich the aircrart lands any 
person who he has reasonable groun.ds to--believe has 
committed a serious offense on board the a.ircrart, or has 
committed, or is about to commit, on board the aircrart an 
act which, whether or not it is an offense, may or does 
jeopardize the safety o~ the aircraft, or persona or 
property therain, or which j eopardizes good arder and 
discipline on board. 

2. The aircraft commander may deliver to the competent 
authorities or any ContractL~g State in the territory or 
which the aircratt lands any person who he has reasonable 
grounds to believe has committed a serious offense on board 
the aircraft. 
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ARI'ICLE 7 

The aircra.ft commander shall transmit to the 
authorities to whom e:n.y suspected offender is delivered 
pursuant to the provisions or Article 6, parngilaph 2, 
r~levant evidence and information whic~, in accordance 
with the law of the State of registration of the aircraft, 
are lawfully in his possession. 

ARI'ICIE 8 

1. The aircraft commander shall report to the competent 
authori ti es of the State of ·registra tion of the a:ir craft the 
fact that qn apparent offense has occurred on board, ~ 
restraint of any person, and any other action taken pursuant 
to this Convention, in such ~~er as the State of registration 
may require. · 

2. The aircraft commander shal11 as soon as practicable, 
notif,y the competent authorities of any Contracting State in 
Which the aircraft lands of the fact that an apparent offense 
or an act endangering the safety of the aircraft or persona 
or property thcrein has occurrëd and th~t the suspected 
person is on board. 

AR?ICLE 9 

Nei ther the aircraft cor.unander, othêr members of 
the crew, a passenger, the o~er or operator of the aircraft 
nor the person on whose behalf the flight w.as performed, 
shall be liable in any proceedings brought in respect either 
of any reasonable restraint imposed under the circumstances 
stated in Article 5 or of the reasonable performance of 
other action authorized by Articles 6, 7 and s. 

ARI'ICIE 10 

1. Air:! Contracting State shall allow the Com."llander 
of an aircraft registered in another Contracting State to 
disembark any person pursua.nt to Article 6, paragraph 1. 

2. Any Contractine State shall talee custody of any 
person whom the aircraft Com."llander delivers pursuant to 
Article 6, paragraph 2, upon being sntisfied that the 
circumstances warrant taking such person into custody and 
the Contracting State assumes such obligation pursuant to 
its regulations and laws. If the circumstances involve 
an offense the State having custody shall promptly notify 
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any State in whose ter1·itorial airspace the offense vas 
committed, the State of registration of the aircl"aft and 
the State of nationalit.y of the suspected offender of the 
nature of the apparent offense and the fact that the 
suspected is in custody. 

3. If' the State having custody has no jurisdiction 
over the offense or does not vdsh to exercise such 
jurisdiction, it shall mnke a prelimin~J investigation of 
the apparent offense and shall report its findings and 
such statements or other evidence as it may obtain to ~ 
State in whose territorial airspace the offense was 
committed, the State of régistration of the aircraft and 
the State of' nationality of the suspected offender. 

A-~ICLE 11 

In takine ~ measures for investigation or 
arrest or otherwise exercising jurisdiction in connection 
with any offense committed on board an aircraft the 
Contracting States shall pay due regard to the safety and 
other interests of air navigation and shall so aët as to 
avold unnecessary delay of the aircraf't, passengers, crew 
or cargo. 
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