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This thesis examines the Canadian law that"mrtaigs

to the field of satellitg tel‘ecommuniéa_tions. An overvi)ew'
ofv Canadian telécommun»icatlon poiicieé is "presented with
particular attention pa;d to those that deal direct_ly with
satellite'telecémmunicatio;n. The Cahadian law that
implements these policies is then discushed focusing on“ the

constitutional, international, and administrative law

]

aspects of Canadian law that are applicable to satellite .

telecommunication. Finally, a number of areas of legal

controversy in the field are examined including the right to
L )

receive broadcasting and ‘copyright nprotection" of sgatellite

telecommunication signals.
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* Dans cette th&se, on examine 1la 1loi .canadienne
relative au domaine des t&l8communications par satellite.

On y.présente une 'vue d'ensemble des politiques canadiennes

en matidre de | t/él_é_gamunicatmigns, et  surtout celles qui

- / T T
traitent de fac;on spBcifigue des ;élécommunications par

satellite. On/y discute ensuite la 1loi canadienne les

rendant effect}’/ves et, plus partiqulibrement, les aspects

constitutionne%, international et administratif de cette loi

s'appliquant aux t&18communications par satellite. . On
Gtudie, len ernier lieu, un certain nombre de points

litigieux, ont, entre autres, le droit de capter

directement es signaux transmis par les satellit‘es de

tél8communications, et la protection des®*droits d'auteur.
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This dissertation deald with the regulatory regime
in Cal{ﬁada that is applicable Eb satélli-‘te\ telecommunication.

It is an overview of the ;éw.‘and policy that ‘regulates .

activities in this field. Earlier and! current scholarship

has not dealt with this topic 'in an overall manner, -

concentrating instead on particular issues.”’ There is a need
“lrmy N .

. ‘ . . *
for general .examination of 'the legal framework in which

satellite telecommunications rests in Canada. This thesis |
\ * ' ‘ oL
endeavors to pro

Lo

ide such an examination.

[ Y
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While I alone am responsible fobr any shortcomings E?r:p‘

«
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2

that remain, I have nefited from the assistance of certain

Space Law. A special thanks ix’given to Nicholas &. Goursky

fo‘r kris help in the editlng/c/af the text and to Lynn Riendeau
.::-,,:z,.

_and Maria D'Amico for their patience in typing the

manuscript. . «
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y  INTRODUCTION

Satellite telecommunidation has become the pre-

eminant -use' of -outer space. It creates the potential for

immediate communication between all points on earth and the
3 v

ramifications of this have spread to n?anx fields. Canada

has been active in the use of satellite telecommunication
from its beg'innings, seeing ’ités potential in enhancing the
land based telecommunication .system! Cahada has developed to

Ml

serve 1its particular economic, cultural and geographic

(

needs. This has made Canada a leader in the /develo;pment of
communication satellite technology.

The effective development of a satellite telecommu-
nicati‘ons system‘does not only éepend ‘upo‘n technology,
however. The most effic’ienlt and effective systems depend on
;mw‘ the technology is used:- as much as how advanced it is.
* 14
Thus, direction must be given in order to ensure maximum
'exploitation of the potential of the technology. This calls
for the development of policies pertaining to satellite
telecommunication and the law to enable the implementation
of those policies. " The question thus arises as to what
Canada has done in creating these policies and implementing
them with law. This thesis examines this question.

The structure of this thesis is organized to

provide an overview of the policies and law that regulate

b o me Em oo wmur
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satellite telecommunication in Canada. The first chapter
deals with policy, outlining Canadian telecommunications
policy, showing the underlying factors affecting its
development and its division into two major categories -
broadcasting ar'rd poinf—to—point telecommunicétior;s.
Satellite telecommunication policy is then discussed in
light of general policy and Canadian space policies. The
bolicy discussed is that formulated by the federal
government because, as will be shown in Chapter I1I, it has

exclusive jurisdiction over satellites and satellite

telecommunication.

Chapter II looks at the fuqdamental legal ‘issue of
who has jurisdiction and thus the rig’ht to make law and
regqulation concerning satellite telecommunication for
Canada. The constitutional issue of the division of powers
is examined. The const.itutional positions of the, federal
government and the provinces with respect to the two major
divisions of telecommunication broadcasting and point-to-
point are reviewed. Satellite telecommunication is then
examined in light of this to determine where jurisdiction
lies. . -

International law is then discussed with respect to

the influence it has on the development of satellite

telecommunication law in Canada.
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The fourth ¢chapter outlines the regullatory
framework tJhat has been established 1in Canada for both
point-to-—poiné telecommunication and broadcasting. Its
implications for satellite telecommunication are discussed.

Finally several areas where legal problems in the
fig€ld of satellite telecommunication have arisen :are
examined. The first section discusses the uncertainty
surround®ng the legal definition of "broadcasting" as it
dpplies to satellite telecommunications. - The latter
sections address issues concerning the balancing of rights
pertaining to the reception of radio signals with rights

~

vested in the signals ‘or. the information transmitted

e

thereby.
‘ The emphasis is placed on the legal aspects of
satellite telecommunication, stressing the areas of public
law that must be considered when dealing with satellite
telecommunication regulation and the implementation of
policies thereon,

It shoul¥ be noted that the time period of this
thesis runs to mid-1984, The .potential policy changes and
attendant legislative changes “that may develop from the

change in federal government that year have not been looked

N at.
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6 i CHAPTER 1 "

CANADIAN SATELLITE TELECOMMUNICATIONS POLICY: |,

-

- "

" AN OVERVIEW "

Canada has long recognized the imi)o;‘t?nce of
communicatilon to its political, economic and cultural well
being.1 It hasialso been- aware of the 1interaction
between the various telecommunication and information
resources. This h?§ resulted in the emergence of a compre-
'hensiv';; Canadia;’) telecommunication policy that has helped
make it a leade'r in the“development and use of telecommuni-

e cations technlology. Satellite telecommunication is an area
where Canada has been particularly active and a congpicuous

« ., leader.? 'Canadian policy considers satellite tel‘ecommu—
nication as part of Canada's entire telec;ommunications

* network. An overview of Canadian telecbmmunicatior; policyq

is therefore necessary to the understanding of. satellite

telecommunication law.

N\

1} For example, one of the pre-conditions for the entry of
British Columbia into Confederation in 1873 was the
completion of the Canadian Pacific Railway as a means

a '(?f transportation anmd communication with the east.

2. Canada was first to place a domestic commercial .
commuriications satellite in the geostationary orbit:
ANIK A-1 in 1973. Also the Hermes satellite was the
first to experiment. with Direct Broadcasting in 1978,

o~ °
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1.1. Underlying“Facgorsl’
Geographic and He@ogréphié facéors ﬁave iﬁfluenced
"the formation of Canadian telécom;uniég;idn polici.. Canada
.is a vast nation, stretchiﬁg 5500 kilometers from east to.
west aAd covering miilions of séu;re‘kiiometefs.‘ Most of it
is wilderness where there 1is ' no pefmanenﬁ population.
Almost 80 percent of Caﬁadians live within 400 kildmeiers of -
the border shared. Qitﬁ the United States; the bulk -of
Canada's relatively small pdphlatfon is spread o;t'in this”
narrow band. T

Canada ié divided by major geograpﬁical feature;;
such as the Rocky Mouﬁtains énd‘Greét Plains, that run in a
- north/south direction. ‘Thése create natural barrigrs 80
éast/wést~communica£ibn wifhin Canada.\’ In fact, many of
these features facilitate 'north/south b0mmuﬁioation ali .
along the U.é./Canada Lorder. Canéda's geography has‘tﬁus
divided the countr§ into regions yhere it is more natural to
communicate with the United States to the soﬁth than i,r'\te,r--m
regionally withiﬁ'Canada. Throughout  Canadian histof}.éhis‘
has put a strain on national unity and made it essential ﬁo.

deYelop long-distance communications ' in Canada.3 - The

- -
)

3. The first development- was' the transcontinental . rail-’

\/

-
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' o land of immigrants,. much like its neighbour to the south;

L
PN
7

-

.fegipns~ hé&e been - held together 5n1y because considerable.

:“effort has been e#penaedhto improve east/west communication,
‘Canadian telécoﬁmpnication policies reflect this.

The formation of Canadian telecommunication
policies 1is. greatly influenced by political factoré, The
most fmpértant of these are national unity,. cultural

\ . "autonomy and economic independence. As will be seen, these

form some of the underlying principles used in the develop-

.

» -

.ment of current policy.
Concern over national unity arises from Canada's
?egionalism and its diversity of culturés. They both are
) saurces of pride t9~the Canadian makeup, yet each puts a
gstrain oﬂ_national cohesion, Culfuralldivers}ty has been
traditioAally encouraged 1in éanada, largely because of’the
o ' ,preéencé of two foundiﬁg and official cultures, Canada -is a
but unlike -the United States, Canada is no "melting pot" of
culturesﬁ In récogﬁition of this fact Canadian telecommuni-
,cation policy has had to develop in & manner that.uses
‘ZtélecomAUnicatibns to pull together the diverse cultures éh&

regions, while, at the same time, allowing them to flourish.

X

v

(continued from previous page) T

.1ine in Canada, followed closely by the telegraph."'

Canada is also the birthplace of the telephone and the
. first long distance telephone lines emanated out of
Brampton, Ontario.

'
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Canada also has fears concerning its own cultural

- autonomy. The proximity of the United States, a dominant

@

cultural force that effectively projects its culture through

the various media, makes these fears a reality. The immense
volume of cultural output emanating from the United Stafes,

alone, may put extreme inhibitory pressure on Canadian

" cultural development. The autonomy of a culture depends on

N

the existence of a means to express it, Telecommunication

is such a means and to meet Canadian fears over cultural
S

-'autonomy telecommunication policy in this area is directed

to establisﬁing a telecommunications network that - meets
specific Canadian cultural needs. -

Economic independehce is another issue thét greatly
‘inflﬁences Canadién telecohmunicatiops policies. The
tremendous .economic power of the United States greatly
effects the economy of Canada and much concern'has arisen
here over .this American influence. Canadian policies in
many areas.reflect this concern; ownership of key industries

and controls over foreign investment in others are policies

2

developed in reaction to Canadian fears,?

s

4, See. for example, the Foreign Investment Review Act,

. S,C., 1973-74, c¢.46 which is "an Act to provide for the
review and assessment of acquisitions of control of
Canadian business enterprises by certain persons and of
the establishment of new businesses in Canada by
,certain persons.” (Long Title) ‘

-

‘J
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Canadian control of its economy requires "a

sophisticated telecommunications sector developed and owned

.in Canada to meet specific Canadian reduiremehts".s "The

telecommunication industry itself is one where Canada could
lose control if policies do not enhance its development.
Adequate measures are needed to ensure c?nt}oi ‘over the
content of information services available in Canada such as
d;ta storage banks and the transborder flow of data. This
control must not constrict the industry, however. In order
to utilize telecommunications to deal properly with these
and other political issues, systéms must remain tecpnologi-
cally advanced, efficient and economically viable. Canadian

policy also needs to stimulate Canadian: development of

telecommunications technology. Consequently, there must be
|

adequate control over telecommunications services and their

technological development. At the"same time this control
must not make the system so inefficient and costly that it

cannot survive.

S. The Clyne Committee Report, infra, note 26, at 2.

—— e N
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1.2 The Policy Developed

l.2.1 General Telecommunication Policy

©

Canadian telecommunications policies, as will be .

geen, are divided into several major categories. The
fundamental division includes general policies that pertain
to ;11 forms of telecommunication and those specific
policies gg?tainfng to b}:oadcasting,6 and point-to-point
. telecommﬁnicaéi n.’— ..

It is the responsibility of government to establish
telecommunication poliéies.8 At the base of these
policies are fundamental principles that are constant
throughout the spectrum of telecommunication, from telephone
\t0’te1evision: to computers to satellites. éhehprincipleé

considered fundamental by the federal government were set

| out . by then Minister of Communlcatlons,, Francis Fox.?

6. Herein referred to as "broadcasting"”
7. Includes all types of telecommunication that is not
broadcastlng. S )

8. 'The Federal Government has the primary responsiggl ty,
though, other levels of government do play a part. --/See
chapt II. .

9. Fox, F., The Government Role_in Communication, April
© 29, 1980, an address at the annual meeting of the
Canadian Association of Broadcasters.

o s w cae e
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The four stated principles are:
1) The principle of freedom of expression

2} The principle of freedom of access

3) The principle of the protection of the privacy
of the individual

4) The concept of Canadian autonomy
From these principles, current Canadian policy in

1 J
telecommunication is derived.

a) Freedom of Expression

<

Freedom of expression comprises all forms of

communication, whether it be the written word, the spoken‘

word, visual images or any other sort of creative output,.

These freedoms are recognized as fundamental to our society

and are taken for granted by most Canadians. These freedoms

"are more than theoretical principles; they have a practical

side because such freedoms would be hollow indeed if there
were no effective means by which to communicate the products
of the freedom of exbression to others. Ideas left
uncoﬁmunicated may be brilliant, but are of little use until
told to others.

Telecommunications play a major role 'in bringing

about the communication of such ideas. Canadian telecommu-

- — - e e AR et i S IR L S I
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nication policiés, recognizing this, seek to ensure that the

'

products of a person's freedom of -expression "have. a

reasonable chance to reach an interested audiénce'.lo

/ Canadian content quotas for broadcasting are an example of
<;\ pelicies that are intended to enhance Canadian freedom'of

expression.

b) Freedom of Access
Freedom of access 1nclud?s access py individuals to
communication ‘services, including broadcast media services.
"Acfnowledging freedom of access to broadcasting services
simu}taneously concedes the public's ridht“to choose between
competing services, and more specifically, betyeén Qanadian
and foreign serv'ices’.;'l1 Such a full inferprgtatioh
" ~would only be valid‘if it does not impair Canadian services.
Telecommunications in Canada must be cost effective and
poliqy should not endanger its economic viability. Access
must not be increased at a cost that would causé the system
to fail beéause this wouldﬁdeny all access.

To implement freedom of access in some parts of the

) telecommunicationg industry the gbvernment has moved

-

10. Ibid., 5.

11. Ibid., 5.

-
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cautiously. For example, it only recently allowed customers

‘to. connect éecpnd supplier terminals to the phone system.

v

* Another example of improving access (and in this case access

was deemed more important than, the potentially dispropor-

tionate cost) is the setting up of' the Northern Service in

-

order to ensure access to telephone and broadcasting in

-

northern Canada.’

c) Protection of. the Privacy of the Individual and

Lessening of Society's Vulnerability

A need exists for socié}y and 'individuals to be
protected from harm by Ehe abuéé of.miéuse of telecommunica-
tions. This is pertinent in several areas. The ease with
which information on an individual may ‘be'laccumulated,
stored in a computer data bank and théﬁ disseminated to
other data banks means that controls are nééded to ensure no
harm comes to the individuai and his rights are protected.

The ideas generated through freedom of expression,
especially those propagated through telecommunicétién media,

¢ o
need protection by copyright to ensure that individual.
rights in those ideas remain with the originator. Furthef-
more, while freedom of expression must be enhanced, it

should not be allowed to impinge upon the riéhts of 'others.

Canadian telecommunication policies in this area

)
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_are not, as yet, clearly defined. The needs are recognized

°

but the policies needed to implement solutions to- the

p}oblems have not been fully developed.l? »

+

d) Concepts of Canadian Autonomy

L ]
Francis Fox,. then Minister of Communicatians,.
stated that concepts of Canadian autonomy

are best expressed in French, by the
phrase "l'affirmation canadienne”. The
latter image transcends the traditional \
e definitions in English -- control over .
) Canada's political dnd-_cultural future, :
assertion of economic .and technplogical
independence - to convey mote effectively"
intangible notions like Entegrity,
identity and self-fulfillment.l

One of the elementsGF Canadian autonomy is politi-
cal so?ereigntyn The»pol{cy—makers hold this element to be
the protection of Canaaian interests in relation to foreigé
interests and the preservation of the Canadian federation,
i.e.’ ha;monious federal/pro;incial relations. Canadian

palicy on protection from foreign interests includes

12, To this end the government has stated:

"...most producers of cultural products have trouble
raising financing from banks or government agencies.
.The reason for this derives in part from the
intangibility of the assets in question. To rectify
tHe problem, it is essential that cyltural property be
given the same protection in law as any other asset.
And this will require a major overhaul of the Copyright
Act.", supra, note 9, at 16.

13. Supra, note 9, at 6.

. ) N e e e e n T AT VL o I B ey e e e ——"
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criteria for Canadian ownership of the telecommunication
w» industry and Canadian co;tent rules for telecommunications,
to ensure that control stays Canadian., Canadian telecommu-
nication policies towards other nations are not exclusively
protectionist. As a member of several internatiopal
telecommunication organizations, Canada‘ supports inte}na—
tion;1 coopera;fon in telecommunication.}?4
Poiicy on federal/provipcial control is less clear.
As will be seen, this is a constitutional issue where the
actual division of control may not exactly conform to that
allowed by the Constitution, Both levels of government
prefer to makntain the status quo and neither side has, as
yet{ﬂopFed fo;_a final settlement of the control issue by
the courts. -
Technological sovereignty 1is another element of
Canadkan autonomy. It is closely related to the preserva-
//j////tTSE of economic independence. Technological sovereignty in
telecommunications implies support of research and develop-
ment and the creation of a strong manufacturing industry i

A . ;
the area of communications; particularly in computer and

¢

14. Canada has 1long been a member of the International
Telecommunication Union (ITU) viewing it as a positive-
means to regulate the radio spectrum and the geosta-

tionary orbit. Canada has also made commitments to
v , INTELSAT and INMARSAT; both cooperative international
efforts in telecommunications. See, infra, chapter

III.

£
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s téllite communications. To this end, policies are pursued
whiich stimulate and support such technological development
0
in Canada.ls'
A strong telecommunications industry is actively
promoted in Canada because it is critically important since
it | provides a central nervous system for the country's
future business infrastructure. -Et.is also one of the few
nbn%resource-based industries where Canada can be a world
leader in export; it represents 30% of ali manufacturing -
research and development in Canada. Of these new informa—
tion technologies the then Minister.of Communications Has
stated that "it is clear that Canada has no option gutpto
vigourously embrace the development and digsemination of
theSe,technologiés".16
The third élement of Caﬁadian autonomy is culéural

autonomy.‘ "The preservation of a nation's culture, however

°
’

it might be defined, is critical to its survival”.1? The

recognitioh 6f this has resuylted in Canadian policies aimed

15. The Canadian company AES is doing well in word’
propessing equipment and firms like Norpak are world
leaders in Telidon technology.

16, Fox, F., Culture and Communications: Key Elements of
Canada's Economic Future, Nov. 3, 1983, brief submitted
to the Royal Commission, on the Economic Union and
Development Prospects for Canada.

17. Supra, note 9, at 8.
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at the preservation of cultural independence. Evidence of

this policy can be seen in the adoption of regulations on

Canadian ownership and content for broadcasting as well as’

subsidies to essentially non-commercial cultural industries.
There is a,desire not to resort to artificial‘barriers18
for they.ega be "counter-productive or shallow". The advent
of satelliteé and information technologies in telecommunica-
tions, however, increases the threat to Canadian culture and
policy dictates that measures will be taken,

Consequently, basic Canadian policy 1is. tha? the
telecommunications industry is government-regulated. The
major facets of telecommunications, from telephone rate-
setting and terminal attachment to broadcast content, are
regulated. Telecommunications are seen as being too
imbortant to the national well being to leave unregulated.
The rggulation of the telecommunication industry in Canada
has be;n divided into two ma jor cafegorigs, each handled
separately with its own policies and regylations.

Telecommunications in Canada encompass

any transmission, emission or reception of

signs, signals, writing, images “or sounds

or intelligence of any nature by wire,

radio, lgisual or other electromagnetic

system.

In Canadian telecommunications policy and law, two distinct

18. See Supra, note 16, at 15. \

19, Interpretation Act, R.S.C., 1970, c¢.I-23, s.28.

.
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areas emerge from this broad general definition: broadcast-
ing telecommunication and point-to-point telecommunication.
Broadcasting is defined és "any radiocommunicat}on in which
the transmissions are intended for direct reception by the
general public".20 Point—to-point telecommunications has
no legal definition, but for the purposes of this thesis
will be deemed to include all non-broadcasting telecommuni-

cations.

1.2.2 Broadcasting -Policy

P

As will be shown in Chapter iI, broadcasting lies
mainly within the jurisdiction of the federal government.
Both private and public radio and television transmission/

21

reception systems, 1including cable systems, are

regulated by federal policy. A broadcasting policy for

20. Broadcasting Act, R.S.C., 1970, c.B-11, s.2 where
also:

"radiocommunication"” means any transmission,
emission or reception of signs, signals, writing,
images, sounds or intelligence of any nature by
means of electromagnetic waves of frequencies lower
than 3,000 Gigacycles per second propagated in space
without artificial guide:;".

21. Federal legislative jurisdiction over cable systems was
affirmed by the Supreme Court of Canada in Capital
Cities Communications Inc. et al. v. Canadian Radio-
Television Telecommunication Commission et al., [1978]
2 S.C.R. 141; (1977), 18 N.R. 181; 81 D.L.R. (3d) 609, .

T
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Canédq has been set down in section 3 of the Broadcasting

Act. 22 The principal elements of this bolicy are as
follows: .

In Canada radio frequencies are

public property and broadcast undertakings
. using them, shall be regulated as component
parts of a single broadcasting system.

In order to safeguard, enrich and
strengthen the- cultural, political, social and
‘economic fabric of Canada the broadcasting
system = should be _effectively owned and
controlled by Canadians.

Subject only to genérally ‘applicable
statutes and regulations, the right to freedom
of expression and the right of persons to
receive programs is unquestioned. Individual
broadcasting licensees are responsible for the
programs they broadcast. )

The programming provided by the
system should be¢ varied and comprehensive and
should provide reasonable, balanced oppor-,
tunity for the expression of differing views
on matters of public concern.

- The programming provided by each
individual broadcaster should be of high
standard, wusing predominantly Canadian
creative and other resources.

Broadcasting 1in both official
languages should be made available +to all
Canadians as funds becgme available.

A Canadian Broadcasting Company (CBC)
is to be -set up whose objectives are to
fulfill Canadian broadcasting needs in ljight
. of these policies and whose objectives when
bl) they conflict with the private elements of the
oo system will take precedence. .

Facilities should be pngided within

.22. RoS-G.' 1970' C.B“‘lln , ;: M
-/
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- "+ "the system for educational broadcasting.

The fegulation and supervision of the
broadcasting system should be flexible and
readily adaptable to scientific and technical
advances.

~

‘The'se statutory objectives are to be " achieved
t-hi'ough two principal instruments; the .CBC and the Canadian

Radio-television and Telecommunications Commission (C?TC).

A national broadcasting service is provided by the CBC with

P

the goal. of achieving policy objectives on program content,
v {l

variéty and quality. " The CRTC administers the-. regulatory
and licensing processes. It also plays a major role in
v . B .

g'étting policy.

The Broadcasting Act states that the CRTC must

"regulate and supérvise all aspects 6f the Canadian

broadcasting syStem"23 with a view 't'o impleménting‘ the

policy outlined in section 3 of“the Act.. To achieve this 'if:

\ - '
has been given Ypowers to issue, renew, amend, suspend or
- Al e .

revoke Dbroadcasting licences. and to set, conditions of

~ licence. In exercising these powers the CRTC sets out

24
polYicy statements i

licensees informed. Such statements are within the

Commission's authority as 1is the ability to use that policy i.-.

to make determinations, The legality of the use of these

)
-/

.23. Ibid., s.15,

— o Al B s |l e es el AL e Y = ——— .

/ ¢ >
24. As for example{ those f@und in 4 C.R.T. Part 2.

i3 . i

n order to keep prospective '

L



Q"l

- , s

20

Lu

'

policy statements in this manner by the CRTC was affirmed in

\

,al.
——

- Capital Cities Communications Inc. et al. v. CRTC et

Az‘s: AN

Thus, while the federal government has set general

. broadcasting policy, it has delegated the implementation of
th#t pclicy to an independent public authority - subjectaFo

~final review to the Governor General in Council.

The broadcasting policy as laid down in the

Broadcasting Act originated in 1968. Since that time
several studies have examined this policy. Prominent among

them was the 1978 Clyne Committee study.?® The Committee

25. Laskin, C.J.C, stated:
In my opinion, having regard to the embracive
objects committed to the Commission under s.15 of
. the Act, objects which extend to the supervision of
"all aspect of the Canadian broadcasting system with

a view to implementing the broadcasting ‘policy

> enunciated in section 3 of the Act", it was

eminently proper that it lay down guidelines ‘from,

- .time to time as it did in respect of cable televi-
sion, The guidelines on this matter were arrived at

after extensive hearings at which interested parties.

were present and made submissions. An -overall
policy is demanded in the interests of prospective
licensees and of the public under .such'a regulatory
regime as is set up by the Broadcasting Act.
Although one could mature as a result of a succes-
sion of applicationf, there is merit in having it
known in advance. - g T -
[(1978] 2 S.C.R. 141, 171; (1977), 81 D.L.R., (3d) 609,
629. o

26. Consultative Committee on the Implications of Telecom-

-

munications for Canadian Sovereignty, Telécommunica-’

tions and Canada, (Ottawa: Minister of Supply and
Services Canada, 1979.). The Clyne Report.

-
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concluded that the broad policy objectives outlined in the

Broadcasting Act were not being achieved by the Canadian

Broadcasting §y3tem. The failure of television broadcasters

to implement Canadian content objectives, especially during
priﬁe-time viewing hours, was cited as an example of

this. 27

The Clyne Committee report expressed concerns over
Canadian broadcasting policy and its implementation. These
concerns were: addressed by the federal government in a
' 28

Broadcasting Stratégy'for Canada, made public in March

of 1983, It contains three fundamental goals:

i

(1) To maintain the Canadian broadcasting ¥
system as an effective. vehicle of social .
and cultural policy in light of a renewed /]

commitment to the spirit of the broadcast-
ing objectivés sét out in the' 1968
‘Broadcasting Act.

(2) To make available to all Canadians a solid
‘ core of attractive Canadian programming in 1 -
all program categories, ,through the t
development of strong Canadian‘ broadcast
and program production industries.

(3) To provide a significantly increased
choice of programming of all kinds'in .both,
officia& languages in all parts of
Canada.

- '

In order to implement this strategy several new

27- Ibido [ 37,,1.

28. Department of °Communications, Government of Canada,
Towards a New Broadcasting Policy, (Ottawa, 1983).

29. 1Ibid., 5.
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broadcastihg policies welre adopted and a number of
additional policy proposal were put forward for public

debate. !

The new policies were adopted to enable Canadian

P

. }
consumers;  broadcasters .and entrepreneurs to take advantage '

&f technological advances. Program choice is to be expanded
through increased use of cable systems. This confirms an
already extensive commitment.by Canada to cable systems.for
information relay.30 Canadian pfogfamming is to be
strengthened by the shaping of the new tgéhnological
environment and establishment of special support funds.31
The Governor' General in Council will be given the power to
issue directives to the CRTC on broad policy matters.32

The Government of Canada also abolished sateilite dish

antenna licensing requirements for individuals and certain

.30, Canada has the most pervasive and most technically

advanced cable distribution system in the world. The
considerable investment committed to this development,
both public and private, is rigorously proteated by
Canadian policies in telecommunications.

31. Supra, note 27, at 7.

32, 1bid., 10, Bill C-20, 32-33 Elizabeth 11, 1983-84,
given first reading in Parliament Feb. 8, " 1984,
provides for such directives in s.15. It died when
parliament disolved in June 1984, .

vi




commercial enterp;isés.33

Further policy prdposals have heen advanced to’

strengthen Canada's culféralf social:;nd.economic position
within the new broaq&aséiﬁg enviroﬁmeﬁt. Included in these
proposals are f%amévorks for- creating 'a more fle#iblé
regulatory and legislativg~e69§r6nment, for the enhancement
and extension, -where needéd,l‘bf both French-language
bfoadcasting across‘CanaQalénp native culture, as well as
"encouragement for the privaée'séctor to fulfill an expanded
réle in increasing both the quality and quantity of Canadian

programming‘34 The government has stated, however, that,

because of the importance of these policies, public input °

will be sought before such po;icy proposals are imple-

L)

mented.

\Canadian,broadcasting policieé, formulated for the
most part by the federal éovernment, gré‘designed to cre;te
a fegulatoty regime that addresses fundamental concerns
about the freedoms of ;ndividuals and the maintenance of

Canadian autonomy. The principles outlined earlier in this

33. The Regulation exempting individuals from the require-
~ ment of licensing dish. antenna was published May 12,
1983; S.0.R./83-422,

34, A more detailed description of these policy proposals
may be found in Towards a_ New National Broadcasting
Policy, supra, ' note 28.

5
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thesis emerge from these concerns and form the basis of
broadcasting - policies; These principles are often in
conflict when it comes to their practical application and

the broad policies stated in the Broadcasting Act attempt to

meet the needs of broadcasting while minimizing this

conflict. This attempt, however, has. failed to create a.

broadcasting shy‘stem‘ that fully achieves -the goals of ’t;me
br‘oad policies. Several studies have shown this all'vd
recommended ways' to rectify the situation.

In answer to these studies the federal government

has moved to improve the broadcasting system through Ehe

formulation of new policies. The process of formulation has '

not, as yet, been completed. Cfanadian broadcasting polic}
is thus currently in a state of flux. To meet the rapid
technological changes occurring in the field of broadcast-
ing, 2 new flexibility is emerging which also a‘\ims to reduce

the conflict among the policy's basic principles.
3

1.2.3 Point—-to-Point Telecommunication Policy

-

Telephone, telex and computer data transmission

systems are all, inter alia, point-to-point telecommunica-

\ 5
tion. Together they are part of an information' network for

Canada, vital to its economic development and well being.-

Additionally, the industry that has grown up around them is

L
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S a 'qriticaliy important one to Canada. It provides a central.

1

‘nervous system for the country, the egquipment industry it

fosters is the major non-resource-based industry in Canada,
and it is the most innovative industry in Canada. It is a
key to Canada's overall performance in information technolo-

gy, accounting for 30% of all manufacturing related research
35

and development in Canada.
J Point-to-point telecommunication is not within the
exclusive jurisdiction of .eithe;: the federal or provi-n?cial
governments, Each may set policy and make regulations in
this ar:‘ea.:*l6 This divides both policy and regulation, as
can be illustrated in the regulation of the telephone system
in Canada. |
The regulation of telephones is divided. Two o‘f
the nine major companies37 are regulated by the CRTC, a
federal body, while the other 'seven companies are
inéividua(llj'( fegulated at the provincial level by the public
utility /board of the province where the company operates.

Furthermore, two_ companies providing long distance links -

Telesat and CN/CP Telecommunications -~ fall under the
N , .

35, Bﬁgra, note .16, at 7.

36. ‘See, infra, Chéptei II.

37. The two federally regulated entities are Bell Canada
and British Columbia Telephone. :

-
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regulatory authority of the CRTC. This divided structure
prevails in many areas of point-to-point telecommunication
policy development and regulation within Canada.

The rTesult of split jurisdiction is that no broad

policies are laid out in law as has been done for broadcast-

ing in the Broadcasting Act, The fundamental principles, as

outl%ned in'the general telecoﬁhunication pdlicy, still form
the basis of‘policy for point-to-point tglecommunication;
but the principles focused upon are differént from those in
bfoadcasting. The principle of freedom of access is
essential to a point-to-point system.

- Freedom of access, and the means of attaining that

v

access, determine the manner in which a point-to-point

system will develop. The characteristics of\the access are
determined by policy. Certain conditions within point-to-~
'bofnt telecommunications are set by those who regulate them.
These are:

1) The setting of rates;

2) the planning and development of systems;

3) the issue of monopolistic versus competitive
services;

4) the attachment of customer owned equipment;
and

5) the entry of new companies into the telecommu-

nication sector.
Rate setting is a prime policy area. Each point-

to-point telecommunications entity has its  rates set
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individually. by the regulatory body having jurisdiction over
it. The appropriate body for entities within fgderal
juriﬁa‘gil‘iction is the 'CRTC, The CRTC's regulatqry mandate
with respect to rate setting derives fré:m' several statutes,

including the Railway Act3® and the National Trapsporta-

Ei';n__’}_c_ﬁ-” In the area of point—-to-point telecommunica-
tions the mandate of the CRTC is more limited than it is for
broadcasting. Its main concerns are the regulation of rates
and the in\terconnection of competing or intraprovincial
;ystems to create networks. Policy statements are made by
the CRTC in the area of point—to-point'telcecommunicatién,‘ as
\with broadcasting, to set out the ground ‘rules for prospec-
tive applicants appearing before the Commission.

l The individual regulation of point-to-—poi;n:
telecommunication has led to an anomalous situation in the
telephone sy\stem. The major telephone companies r;ave forrr{ed

a group called Telecom. 40 Each member of Telecom is

regulated by some entity; Telecom, however, being only a .

- -

composite of its members, is not.regulated at all. It is

the members who dei:ermine rate i?creases, including those of

¢

380 Railway ACt, R.S.Cu, 1970, CQR"Z' 8-320-

39. National Transportation Act, R.S.C., 1970, c.N-17.

40. Formerly known as' the Trans-Canada Telephone Systeme
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interprovincial 1long-distance. Each company 'files these
increases with its respective regulatory entity, but there
is a general reticence on the part of- these entities to
tamper'with the interprovincial rates agreed upon within
Telecom. The result is that no single entity takes respon-
sibility for these rate changes.-

System planning and development is another area

that policies‘ tend to leave to the point-to-point telecommu-

nication companies themselves. The systems evolved are only
scrutinized if they are interconnected and t;hen the CRTC
steps in. ) ,

Another major policy issue related to rate setting
is that of combetitio_n versus mon:opol ies. The then Minister
of ?:ommunication has stated that "[tlhere is little doubt

that competition policy will be one of the major topics

facing government .in this area over \the next few

: z
years".41 - Until recently Canadian policy has supported

monopolies in telecommunications because 'of an early

realization that a.multiplicity of competing companies 'made,

litt\li economic or practical sense. Freedom of access was

best sexved in this manner. The rapid pace of ‘technological

)

development has blurred the distinctions between types of

telecommunication. Many types of ‘point-to-point and"

v
<

41. Supra, note 16, at 10.
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broadcasting telecommunication no longer have definite

- '

boundaries. JIn recent years, therefore, policy has shifted
so that competition has been tentatively introduced into the

system. It is now possible to use customer—-owned equipment

42

on some existing systems in Canada. Where previously

protection of the economic viability.of the system to ensure
" its survival was the main issue in creating accegss, it is
now seen as a question of wider utilization and choice
within the systen. There are still questions about t_:h\e
effect of competitive services on subsidized services such
as residential phones. The policies on this have yet to be
formulated. - It may not be easy, either, for "[g]i.ven the
. .

size and complexity of the issues, the potential for

federal-provincial tension and the raw politics involved,

the resolution of this gquestion will probably be as

'difficult in its own way as the debate over the Clrow.”43

. While the ‘principle' of freedom of access is an
important basis for policy in this area in Canada, the other
fundameni:al principles have not been distegarlded. The
principle of Canadian autonomy is a strong factor in poii:cy'

making. Canadian unity depends heavily on this

42, It is not allowed in Saskatchewan, for example, to
connect such equipment.

43. Supra, note 16, at 10. "Crow"” refers to the special
freight rates applicable to shipments of grain estab-
lished by the Crow's Nest Pass Act, S.C. 1897, c.5.
The debate referred to was over amendment of fhis Act.
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co;nmunications network and this 1§ \reflgcted in Canadian
policy. Policies on Canadian ownership of the industry and
. /
subsidﬂies»_d'esigned to helfp maintain Canadian world leader-
ship in the technological Daspects of the industry il-lustrate
this.
( Canadian point-to-point telecommunications policies
are 1In many ways similar to those for br«oadcasting_,
addressing concerns over access, individual rights and
Canadian aut;onomy, albeit with different emphases. A major
difference, however, is that both the federal and provincial
governments make policy. This lack of a single authority
for dealing with the ‘national dimension of point-to-'poi.n't

telecommunications h'as.the potential of diverting  Canada

from effective policies‘that enable it to keep up with the

rapid <changes in the. field. Consequently, .a definite

predilection on the part of all governments not to alter the

status quo has emerged.44 Thus, the delicate federal-

provincial relationship is maintained.

44, As ‘evidence of this there has been a reluctance By'

either the federal government or any of the provincial

ones to take the jurisdiction issue to the courts.

\
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1.3 ~ Canadian Telecommunications Policy for Satellite

Telecommunication

1.3.1  canadian Space Policy

A communications satellite derives part of its
particular usefulness from the fact that it resides in outer
space., Because of the potential and real value of outer
space, it 1is the subject of specific policies 1in Canada,
quite apart from telecommunication. C;nadian policies on
satellite telecommunication are intertwined with those on

*
outer space.
In Canada there was an early recognition of the

-

high economic and social dividends that could result from

the effective use of outer space.45 Several approaches

were available to Canada as means of -establishing the space

- systems necessary to get these dividends. They ranged from

complete forelign dependence to complete self-sufficiency.

Canada chose to create a largely home~grown industry,
considering the establishment of a technological hase in

Canada to be the best method to adépt. Out of this policy

1]

45. As early as 1963 the Canadian government opted for a

policy that transferred the embryo space technology

g from government laboratories to Canadian industry with

. the°goal of increasing Canada's ability to compete in
world markets for this technology.

I O s N . — e er - - . e e e



L
i
by
b
:
4

R

. Canada for Canadian spacecraft.

©

came the develobhent-of the first Canadian satellites - the
Alouette series.46 These early. satellites relied on
foreign as well as Canadian. expertise, but by 1975 Canada

made the decision to establish a prime;contractorship in
47 .

“7y .
One major area of space activity Canada has decided

it. would be uneconomical to develop is that of a launch

‘capability. Here Canada reélies wupon "  foreign launching

services; to date those of the U.S. National Aeronautics and

~ Space Administration. In order to not be totally dependant,

however, Canada éc;ively seeks participation in the programs

\

of the launch service supplier. A resuk; of this pafticipa—

-

tion has'ﬁeen the developﬁent ofiﬁgp l#'s Reﬁote Manipulﬁ%o
) T Uy "

System for the American Shuttld program. There is also/ a
trend towards more co—oﬁeratiol with the European Space

Agency (ESA) in order to reduce total reliance on the U.S.

.

Canada's presence in space over the years réeflects
/

.

46, Launched September 29, 1962, Alouette I was a scientif-
ic satellite; the first such satellite designed and
built by a nation other than the United States or the
Soviet Union. It was followed on November 29, 1965 by
Alouette II.

47. The Canadian Space Program; Five Year Plan_ (80/81 -
84/85), Serial No. DOC-6-79DP, discussion paper,
-January 1980, Gowvernment of Canada, Department of
Communications, p. 16. This policy was reiterated in

1979,

e e I
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an evolving space poiicy which is eurrentIy_ve;y active.
- This policy emerged in 1974 when "A Canadian Policy for
Space"™ was adopted stating:

- 1) the government endorses the principle that
a Canadian industrial capability for the
design and construction of space systems
must be maintained and improved through a
deliberate policy of moving ., government
space research and development out into
industry; .

2) government purchasing policies should
encourage the establishment of a viable
research, development and manufacturlng
capability in Canadian 1ndustry,

3) Canada will continue to rely on other
nations for launch vehicles and services
and we should enhance access to such
services by participating in the supplying
nation's space program;

4) departments involved should submit plans T

‘to ensure that, to the fullest extent .
possible, Canada's satellite systems are e
designed, developed and constructed in

- Canada, by Canadians, using Canadian

- components;

. . 5) Canada's primary interest in space should
be to use it for applications that

' - ' contribute directly to the achievement of

e - G*atlonal goals;

6) utilization of space systems for the
achievement of specific goals should be
through activities proposed and budgeted
by departments and agencies within their
established mandates;

7) at the international 1level, Canada's
ability to use space should be furthered
by partieipating in international
activities for the use and regulation of
activities in space, negotiating
agreements for the continuing access to

_science, technology and required facili-

) ties,- and maintaining knowledge of foreign

e , : space activities in order to respond

S quickly to potential opportunities and

r ’ . threats to/ national sovereignty, "and at

' .o - the national 1level, Canada's ability to

' use space should be furthered by the

-7 , . 7
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support of research appropriate to the
need to understand the properties of
space, the potentialities of space
systems, and the search for potential
applications, and technology programs to
develop the industrial capability
essential to meeting future nguiremepts
for operational space systems,

This space-policy has been implemented by several
major programs. These currently include the Anik series
telecommunication satellites, the SARSAT experimental

project,49 programs for remote sensing by satellite>?

and meteorological programs.

In 1980 Canada developed a Five Year Plan for its

space programs. Its purpose is te coordinate and fund /

existing programs and implement new ones. Funding from the

N\
Canadian Government was laid out. on a five year basis,

alloting specific sums for current and future progfams.51

I .
This policy has been successful; so much so, that it has

been recently renewed as a new "Space Expenditure Plan" to

i

48. 1Ibid., 17. ' ' e

— 3
= -~ XN

49. A joint Canada/France experimen;al'prdBéct to determine
‘the use of spaceborne technology in the detection and
location of emergency beacons. emitting signals from
ships and aircraft in distress, -

50. This includes LANDSAT, a U.S. remote sensing project.

51. For details see supra, note 47, at 45,
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cover the years 1984/85 through 1986/ 87.°2
Canada's space policy thus  stresses the use of

outer space as a means of furthering Canadian economic goals

JIp—

and national unity. .At preéent the paiamount use of outer

space for this purpose is 1in' telecommunications applica-

tions. .
1.3.2 Satellite Telecommunications Policy ¢

- ‘ | _

' Satellite technology is still young but it has
already had gg;nemeHESGgllmpact on all areas of telecommuni-
-cation. They are now used extensively in bosp point~to-
point and broadcasting systems. One has only to watch

television broadcast 1live coverage of the Olympics or to

\\Jégck up the telephone and call long-distance to see evidence

/

of thisiuse.

[

The development of satellite telecommunication
policies in Canada has gone hand in hand with the recent
development of Canada's general telecommunications policies.
Canada has:recognized thag there is a full range of

connections amongst the variqus telecommunications and

information resources and that they must be considered as a

3

52, Minister of State, Economic and Regional Development,
Science and Technology, News Release, March 19, 1984.

+
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whole. The" principles which form the basis of general
telecommunicafions policy, and many of the policies derived .
therefrom, are applicable to satellite telécommunicationsn
The unique attributes of satellite systems have, howéver,
necessitated Canadian policies 'particular to satellite

telecommunications. ] ,

One of the main conclusions of a 1968 Canadian

government White Paper entitled A Domestic Satellite
53

)

Communication System for Canada was that a Canadian.

domestic satellite system was o6f "vital importance to- the
growth, prosperity and uni;y of Canada and ‘should be
established as a matterlof priority'.54|

Yhile the need for such a éystem was acknowledged,
the question still existed as to the make-up” of such a
system. The main issue was whether the government should

have full ownership, shared ownership with private

indﬁstry55 or no ownership, leaving the sysfem to be

53. Hon. C.M. Drury, Minister of Industry, White Paper on A
Domestic Satellite Communications System for Canada,
(Ottawa: The Queen's Printer, 1968).

i

'

'54. 1bid., 8.

55. The White paper, ibid., dealt with the creation of a
|  corporafion to own and operate the system in conjunc-
tion with interested private parties.

|
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controlled by private interests.s6

.From this emerged a

<
b

policy of mixed private-government ownership implemented
-~ .
through the creation of Telesat.

 Telesat Canada came into being on September 1, 1969

on proclamation of the Telesat Canada Act.>’/ The objects

)

I~ .0f ‘the company were the establishment of commercial

LN

satellite telecommunication systems to provide telecommuni-

cation services between locations in Canada.>® To achieve

these objects the company was directed to utilize Canadian

A

design, technology and research to the ex¥®ent practi-

9

cable. > Shares were (issued in the company and made

available to Her Majesty 1in right of Canada, approved

telecommunications common carriers and persons who fulfill-
D

the. statutory conditions  determined 'by the . Board of
JDirectors of Telesat and app}oved'_by‘ the Gpve;nor—inf
\council.so The Goveénment of C&nadé retainé‘ cont;ol in
the( company througﬁ sha;é& o%nership. " Telesat is not,

however, a Crown corporat‘ion.6~1 - . . '

56. As espoused by.;hé.telecommunications carriers.
57, R.S.C., 1970,,c.rf4.‘— ' ,
58. ggig;,‘s;S(l). |
: " s9. Ibid., s.5(2).
‘ 60. Ibid., s.10(2),

i ’ ‘ ‘61. Ibidc’ 5.3‘4' ~
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Canada, through the creation of Telesat, has chosen

4

thi mechanism by which it is to set up and operate Canadian
satéllite systems. " wWhile Telesat has not been given
exclusive rights to put up and operate télecommunications
satellites, any private venture attempting to do so would
likely meet with difficulties.

El

The Federal Government holds exclusive jurisdiction
over satellites ‘used in all aféas of telecommunica-
tions. %2 lThrough the CRTC it strongly regulates
satellite telecommunications and in view -ﬁf tﬂe UTelesat
policies it is unlikely that authorization would 5é ‘torth
coming. The framework is there, howe&er, so that a change
in government policy towards greater privatization would be
all that is needid to allow privately owned satellites.

Satellites do not operate independently; they are

only part of a communication system “that has a madjor

terrestrial component. In Canada, as a matter of policy,

much of the terrestrjiial network is a cable system.' This is

especially true in broadcasting; cable television is

available to 80% of Canadian homeshsi There is consider-_

able investment in this cable system and its protection is a

62. But see, infra, Chapter II.

63. DBS Plans Deadlocked in Geneva, [July 11, 1983) Broad-
casting 27. .

]
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natural policy development,

Canada has the strongest and most technic-
ally advanced cable distribution system in
the world. We are now building on this
syStem to expand its domestic audience and
revenue base, and to guarantee that we
will have an_ pngoing vehicle for Canadian
programming.64 :

. .
Thus, cable has been given a preferred status in policy.

In keeping with this and the policy of telecommuni-
cations integration, sa@ellites are seen as a part of the
entire cable system, thus influencing poliey-making in this
area, perhaps even to the detriment of satellite communica-
tions.

Another property of satellites is that they allow
transmission 'af communication Sver long distances with
greater ease than ever before."Canada employs this property
to fécilitate its domestic telecommunications, as wel} as
international telecommunications. Canadian policyu for

satellite telecommunicat%ons must, therefore, be directed
, : - .

ll "\’\ -,
A

e

not only inward but outward. There must be international

&

policies.

Canadian international” telecommunications policy

_over the years has been one of espousing international co-

e b e

operation in the ‘efficacious use of telecommunications. An
early member in the International Telecommunication Union

(ITU), Canada supports this organization's role in allo-

64. Supra, note 28.

U . B e bt - I
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cating radio frequencies for telecommunication and satellite

lots 1in the ‘geoséationary orbit.65 Canada 1is also a

66

s
Jember of * INTELSAT and INMARSAT, organizations which

operate international satellite telecommunications systems.

”

Canada's membership ,.in INTELSAT, through the representative

67,

body Teleglobe commits Canada to using INTELSAT's

>

satellite system for Canada's international telecommunica-
tions traffic, Where satellite telecommunication 1is
concerned this use should be exclusive.- Canada also guaran-

tees that its domestic systems will not interfere with

INTELSAT's. 68  The commitment to INMARSAT on interference

1

65. When a satellite is put into. orbit’ at an altitude of .
approximately 35,800 km and in the plane of the equator
it has an orbital period that is synchronous with the
earth's rotation. If the movement of the satellite is -
in a west to east direction it will appear to an
observer on the ground to be stationary in the sky.
The orbit of this satellite is said to be geostat1on-
ary.

66. Supra, note 14.,

Y

67. Further details on Teleglobe and its role in INTELSAT
may be found, infra, in Chapter III.

68. Art. 14 of the Agreement Relating to the International
< Telecommunication Satellite Orggnization "INTELSAT" ;
23:4 U.S.T. 3813 (1972); open for signature 20 Aug.

1971; entered into force 12 Feb. 1973 (the INTELSAT

Agreement).
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69

is similar. Because of the impgrtance of international

. . \
co-~operation to telecommunications, Canada is willing, in

certain circumstances, to let Canadian needs in telecommuni-

.cations take second place to international needs.

s

1.3.3 Fixed-Satellite Service and Broadcasting-Satellite

- Service ~
\

Telecommunication satellite services have developed

into two major types - "fixed-satellite service"™ and "broad-

casting—satellite service". The ITU Radio’ Regulations7Q

define "Fixed-Satellite Service" as:

A radiocommunication service between earth
stations at specified fixed points when
one or more satellites are used; in sone .
cases this service includes satellite-to-

‘satellite links, which may also be . “\

effected in the inter~-satellite service;

the fixed-satellite service may also,
\ include feeder 1links for7f3ther space

radiocommunication services.

and "Broadcasting-Satellite Service" as:
A radiocommunication service in which

signals transmitted or retransmitted by
space stations are intended for direct

69. Art. 8 of the Convention on the International Maritime
Satellite Organization "INMARSAT":; 31:1 U.S.T. 1
(1979); open for signature 3 Sept. 1976; entered intd
force 16 July 1979 (the INMARSAT Convention).

70. Radio Regulations, ITU, Geneva, 1982.

71. 1bid., Art. I, s.3.3.

NN

7
]
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’

reception by the déneral public.72

<

of reception of the propagated signals; fixed services are

o

directed at specific receivers while broadcasting services

are for general reception. This distinction has ramifica-

-~

tions ag‘to the type of control that can be exerted upon the

‘ -

respective service, both interqagionally73 and * national-
ly. It has necessitated separate policies in Canada for
these services. —

Canadian policies directed at fixed-satellite
service ;re‘basically tﬁose ﬁentipned earlier with respect
to satellite telecommun}cation. 'This is because this .type
of service is the one now operative in Canada and is seén as
part of the overall telecommunications network.

Under the ITU Radio Reguiations signals propagated

F

. through such a service are to be protected from unauthorized

interception and divulgence  of their contents unless they

»

72. Ibid., Art. I, s.3.18.

73. International ° controls over broadcasting-satellite
.services, for example, have been debated without
consensus for nearly 20 years in the U.N. Committee on
Peaceful Uses of Outer Space (COPUOS), between those
who support the "free flow of information™ and those
who support sovereign rights to control the flow of
information into a nation as regards DBS. For a
detailed history of the COPUOS debates on this issue
-see Christol, C., The Modern International Law of Outer

Space, (New York, 1982), Chapter 12, p. 605 et seq.

N

\

The distinction between the two lies in the mannér  —~—~——
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are intended for the use of the general pubiic.7}
Canadian policy adopts this ?osition ‘and considers all
signéls propagéteh by fixed-satellite servfces to be
"private". Thus, in a news release announcing liberaliza-
tion of licensing requirements for individuals operating
_private. satellite dish antennae, the government felt- it
necessary to state that "{alll TVRO owners are reminded that
the radio and television signals currentl} carried on
Canadian and U.S. satellites are considered to be private
signals'75

\ Broadcasting-satellite services utilize Direct
Broadcast Satellites (DBS) which, because Ehef are capable
of propagating signals directly to the general public,
/create a service that has unique virtues and viceé. Canada
recognizes these, having already performed extensive experi-

76

ments with the Hermes DBS satellite.

DBS can:'assist Canada in achieving its nat'iional

' broadcasting objectives, expanding choice in all pérﬁs ()EI

74. Supra, note 70, Art. 23.

»

75. Government of Canada, Department of Communications,
Communications, May 1.7, 1983, p. 4.

76. Hermes or Communications Technology Satellite (CTS) was’
developed jointly by the U.S. and Canada. Launched in
January 1976 its principal purpose was to demonstrite
the feasibility of DBS using the 14/12 GHz band.

(3
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Canada, especially ih'remote areas beyond even the extensive

17

‘cable systems,, Canada, however, sees DBS as comple-

menting the cable system and this affects formulation of

policy in the field. For e#ample, at the 1983 Regional

Administrative Radio Conference (RARC '83),78 Canada-

supported lower broadcasting power for DBS satellites
envisaging that DBS broadcasting would, in the main, be
picked up and diskributed through cable systems.79

At the same <Conference, Canada illustrated the

importance that it gives to DBS by the number of geostation-f

ary orbit slots it sought for DBS satellites. Six were
asked for and received, though not in the exact ‘spots
requested. This was only two less than the number obtainéd

by the United States,

Canada's policy commitment to maintaining cultural

+77. Government of .Canada, Department of Communications,
‘Direct—-to-Home Satellite Broadcasting Eor Canada,
(Ottawa, 1983), at 10.

+

78. RARC '83 was convened in the summer of 1983 in order to
work out an a priori scheme for allotment of geosta-
tionary orbit positions and related radio frequencies

- for , future DBS services in ITU Region 2. From it
Canada obtained 6 orbit slots so it can provide coast
to coast service,

€

. . b
79. For an account of what transpired at RARC '83 regarding

the power flux of DBS® satellites. See U.S. Outvoted at
RARC on DBS Power Standard, [July 18, 1983] Broadcast-
ing 25.
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autonomy is once again renewed. DBS services from the U,S.
will create a potential influence even greater than that of
the reqular broadcasting that emanates from there. DBS

covers a much wider area and even ‘signals destined for the

U.S. will have considerable spillover into Canada. Canada

' policy will 'be to adopt measures to counteract this influx

of programming. One approach could be to provide a Canadian
DBS service as an alternative to U.S. DBS §ervices.80

. Much of the policy for DBS 1is hypotheticai,
however, because such a servic%fhas yet to be implemented,

not only in Canada but anywhere in the world. When it is,
R X

_’,/Canada's policies will no doubt firm up with experience. 1In
general, however, they will reflect the broad objectives of

Canadian broadcasting policy.

—s

o

80. Supra, *note 77, at 11. i

/s
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CHAPTER II - i .

. o * LEGISLATIVE JURISDICTION ” h

:

In order to establish the law applicable to
satellite telecommunications it is first necessary to

determiné. where legislative jurisdiction over the subject

matter lies. In Canada, legislative competence exists only

if there is also legislative jurisdiction, though a cardinal

principle of Canadian constitutioﬁal law is that all powérs

1

must be distributed. Laws aag regulations that are

promulgated without legislative jurisdiction can be declared

ultra vires and struck down by the courts.2 This chapter

will examine legislative jurisdiction over -satellite
telecommunications “in Canada.

The .Constitutional Act, 18673 is the primary

- IS

source of jurisdiction; it divides the 1legislative powers

between the provinces and the federal government, In

addition, the internationdl nature of satellites brings out

1, Attourney-General for Ontario v. Attourney-General for
Canada, [1912] A.C. 571, 583~4- (P.C.).

2 See for example Ontario, Mining Co. v. Seybold, [1903}
A.C. 73, 82 (P.C.). . .

3. British North America Act of 1867, 30-31 Vict, C.3, as
am., (U.K,) now Constitution Act, 18B67.

! M - e v e -
A 1§ Ao o Booy " i Mot e S MBI T - —————— e R -
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-an international law aspect of legisla&iye jurisdiction that
. ! : -

must be considered.

2.7 Satellites

p

Satellites are currently used for meteorology,

remote sensing, communications and for various forms of

. L
scientific experimentation. Despite the many types of

satellites in existence, there is one common elemeént amongst
all of them - they depend upon radio communication to

s

control and conduct their operations. B

Radio communication 1is accomplished zhrough the
modulation of radio fregquencies., It is the basis of all
wireless commuﬁicaéioq and satellite control is but one of
its many functions. The use of radio frequencies for'
communication must be regulated becaJse they are susceptible
to interference which can "render them useless. Radio
frequencies, however, generally go beyond national bounda-
ries. Thus, effective regqlation cénnot be accomplished by
a single nation, even within its boundaries. International
co-operation is essential.

In recognition of this the International Telecommu-

nication Union (ITU)4 has come into being and tﬁrough the

4, The ITU was originally founded in 1865 to regulate

3
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mechanism of an international convention,5
- 2rgs
through negotiations, allocates frequency bands to specific

arrived at

‘services. Among these are satellite services including

fixed-satellite, broadcasting—satelllt%, and earth explora-
tion-satellite services.® The I® 1is also the requlatory
body responsible fdor alloeating satéllite slots 1in the
geostationary orbit,7, a limited natural resoﬁrce
especially important for commuqication satellites. The
resulting international regulatorf framework depenés upon
intérnational cooperation. _ ‘
Extraterritoriality is an internati@ﬁal aspecf of

8 Since they are extraterritorial the

L

satellites,

(continued from previous page)
international telegraphy. It is now composed of member
states who meet periodically at Conferences to
negotiate and formulate regulations for all interna-
tional telecommunication,

‘5, International Telecommunication Convention, Nairobi,

1982, ITU, Secretariat, Geneva.

6. Radio Regulations, ITU, Geneva, 1982, Art. 8.

7. Supra, note 5, Arts 10(4), 33.:

8. It can be argued' that because the Convention on
- International Civil Aviation of 1944, (Chicago Conven-
tion), 15 U.N.T.S. 295 (1947) extends sovereignty into

the airspace above a state and there is, as yet, no
definition delimitation of the airspace/outer space
boundary, satellites are territoriais However, the

fact that most satellites and all communication
satellites orbit at greater than 100 kilometers
attitude, a delimitation 1limit frequently gquoted,

B

-
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question then arises as to who has éughprity over ‘and, more
importantly, responsibility for satellites 'in orbit, To,
answer this, international space Taw must be loocked to. -

The 1967 Space Treaty® states in Article VI

'

i

that:

States Parties to the Treaty shall bear
international responsibility for national
activities in outer space...whether such
activities are carried on by governmental
u,agéncies or by non-governmental entities;

.

and in Article VII that:

[elach State Party to the Treaty that .
launches or procures the 1launching of an, ‘

° object 1into outer space... 1s interna-
tionally 1liable for damage to another
State Party to the Treaty.

Furthermore, Article II of the Spéce Liability

conventiont® states that "{a] launéhing state shall 'be

|

(continued from previous page) @ o .
.almost assuredly means they are not territorial. For
further see Cheng, B., The Legal Regime of Airspace and
Ower Space: - The Boundary Problem. Functionalism
versus Spatialism: The Major Premises (1980), V Annals
of Air and Space Law 323, :

9. Treaty on Principles Governing the Activities of States
in the Exploration and Use of Outer Space, Including
the Moon and Other Celestial Bodies; adopted 1in
U.N.G.A. Res% 2222(XXI), 19 Dec. 1966; 610 U.N.T.S. 206
(1967); 18:3 U.S.T. 2410 (1967), T.1.A.S. 6347; [1967]
Can.T.S. No. 19; entered intoc force 10 Oct. 1967, (the
1967 Space Treaty).

10. Convention on International Liability for Damage Caused
by Space Objects; adopted in U.N.G.A. Res. 2777(XXVl),
29 Nov. 1971; 24:2 U.S.T. ¢1973); T.I.A.S. 7762;
entered into. force 9 Oct. 1973, (the Space Liability
Convention}.
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ahsolutely liable to pay compensa£ion for damage caus;d by
its space object on the surface of the earth or to aircraft
in flighé".‘ In international law ghe ;tate controls and is
responsible for the satéllites it places in orhit. 1

In the Canadian context legislative authority over,
'satellites per se 'is a constitutional issue. Since, ih
international 1law, it 1is the stéte that exercises rights

over satellites and must take responsibility for them, the

federal government is responsible. Only Canada is a subject

- of  international law, the provinces are not .11 Thus, in

order ,to broperly exercise its rights and responéibilities
it is essential for the federal government to have legisla-
tive authority over satellites. “

The Constitution Act, 1867]2 is silent on the

subject of =satellites but because of the international

nature of satellites it is clear that the federal government

- -

11. In the Reparations for Injuries Case (1949), I.C.J. |,

" Reports 179, the Court states that: ™A subject of the-

law is an entity capable of possessing inteérnaticnal

rights and duties and having the capacity to maintain

its rights by bringing international claims.® Canada

as a "state™ is such an entity. The provinces are not

"states”, lacking the constitutional ability. to enter

into relations with other states. Constitutionally the

prerogative powers originally vested in -the Crown 1in

s.9 ‘of the Constitutional Act, 1867 are now exercized

by the Governor-General and thus the foreign affairs
prerogative is now exercized by the Governor-General.

12. Supra, .note 3.
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" - has 'leg’isla'tiize jurisdiction by .vi!:)tue of the peace, order

he -t -

anq"_goo‘d government p_ower.'13‘ . This clause was used . by

1

' the. Privy Counc¢il in the‘Aeronauf:icsl‘l‘ case and again in

‘the iadio_:Referenc:e15 case to gﬁve legislative jurisdic-

- !
tion to the federal government whe/re matters of internation-
E ‘ . - , o 3 v
al obligation were concerned.m, “- More recently the clause

was ‘invoked : by the Supreme Court of Canada 1in the

‘4

13, 1Ibid., s.91 where it s'ays that the government of the:

dominion has the power to make laws "for the peace,
order and good government of Canada in relation to all
matters not coming within the classes of subjects by
this Act assigned exclusively to the legislatures of
the Provinces."

14, In re Regulation and Contrcl of Aeronautics in Canada,
[1932) A.C. 54 (P.C.).

",
\

15. Re Regulation and Control of Radio Communication,
[1932] A.C. 304 (P.C.).

16. Subsequent to these decisions the Privy Council in
Attorney-General for Canada v. Attorney-General for

Ontario, [1937) A.C. 326; [1937] 1 D.L.R. 673 (P.C.)
(the Labour Conventions Case) repudiated their
reasoning that the peace, order and good government
clause could be used to authorize the implementation of
treaties by the Canadian government. The Labour
Conventions reasoning has been open to criticism and
there has been an indication by the Supreme Court of
Canada in MacDonald et al. v. Vapour Canada Ltd. et als

(1976), 66 D.L.R. (3d) 1, that a reconsideration of the
Labour Conventions case may someday be uhdertaken, but
it remains the law.

I3
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)

17

Newfoundland Offshore Reference~' .case to give control of

an extraterritorial matter to the federal government. ., By

y

analogy satellites per se fall under the legislative
jurisdiction of the federal government.

i

2.2 Communication Satellites

while .legislative jurisdiction over satellites per

se rests with the federal government it does not automatic-

ally follow that it has legislative jurisdiction over»all‘

aspects of saéellite use. This 1is especially true of
communications satellites because they are utilized as a
part of telecommunication networks, not alone. Telecommuni-
cation 1in Canada is  a separate constitutional subject,

divided into two distinct categories; broadcasting and

point-to-point telecommunications. A different legislative’

jurisdiction has evolved over each category. The federal
government has exclusive “jurisdiction in the domain of
broadcasting, while in point-to-point telecommus}cations
there is dé facto divided jurisdiction although the issue is
by no means settled de jure. The guestion of where legisla-

tive jurisdiction over communication satellites lies is thus

17. Reference Re the Seabed and Subsoil of the Continental
Shelf Offshore Newfoundland (1984), 51 N.R. 362; 5
D.L.R. 385 (S.C.C.).
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inexorably tied to the category in which they‘are used.

2.3 Broadcasting Jurisdiction in Canada

In Canada legislative jurisdiction for broadcasting
has settled with the federal governmenit. The leading case

in this area is the Radio Reference, a decision of the Privy

Council. The case held that the federal government had the
jurisdiction to regulate and control radio communication.
The .court found a basis for this jurisdiction both in the
power over peace, ofder, and good 'government of Canada &n
the opening words of section 91, as well as the section
92(10)(a)18 power over interprovincial undertakings.

The peace, order and good government power was held

to authorize laws implementing treaties entered into by

Canada in her own right. Such treaties were no longer

"British Empire"™ treaties. (section 132 of the Constitution

‘Act, 1867). Thus in order to fulfill her treaty obligations

"it is necessary that the Dominion should pass legislation

which would apply to all the dwellers in Canada":lg

authority to do this is in section 91. As regards radio

communication, Canada had signed the International Radio-

18. Constitutional Act 1867, supra;'note 3.

19. Supra, note 15, at 313.

§ ey
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Y

telegraph Convention of 1927 and jurisdiction to make laws

would be needed to implement it. Subsequently, the Privy

B

Council in the Labour Conventions case (1937),20 repudi-—

ated this line of reasoning though it has been reinstated to

some extent by later courts.21

The peace, order and good government power would

still apply under the "national dimensions" test set out in

the Canada Temperancc—:o22 case. This\ test holds that the

peace, order and good goverhment power «ap\plies‘ where the
subject matter in question "goes beyond local._pr provincial
concern or interests and must from its inherent nature be
the concern of the Dominion as a whole™ .23 The test was
applied to aeronautics in Canada to uphold the peace, order

and good government power when the "treaty, reasoning” could
P
, -

-~
5

20. Supra, note 16,

21, See supra, note 16, and further the Supreme Court of
Canada has re-affirmed the Radio Reference case

~~ . stating: "Although this Court 1is not bound by

judgments of the Privy Council any more than by its own
- judgments, I hold the view that the Radio case was

correctly decided under the terms of ss. 91 and 92(1)

(a).” Capital Cities Communications Inc. et al. v..

Canadian Radio-Television Commission et al., [1978] 2
S.C.R. 141, 161; (1977), 18 N.R, 181, 199.

22, Attorney-General of Ontario v. Canadian Temperance
Federation, [1946] A.C. 193 (P.C.).

23, 1Ibid., 205,
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24 .

no longer be relied ‘upon. It was found that aeronaut-

’
ics fit the test. Broadcasting is analogous to aeronautics

as having ,ka national dimension and this reasoning has beeén

found compelling by the Ontario Court of Appeal in Re

*

C.F.R.B. %"

The second iine of reasoning taken ifi the Radio
. 'Reference case was that radio broadcasting fell under the
exemptions from provincial jurisdiction found in section 92
(10)(a). The Court stated:

Now, does broadcasting fall within the
excepted matters? Their Lordships are of
the opinion that it does, falling in (a)
within both the word "telegraphs" an® the
general words "undertaking connecting the
Province with any other or others of the
Provinces or extsgding beyond the limits
of the Province."”

The Court threw out the argument put forth by the
Provinces that there should be a distinction between
transmitters and receivers. They stated:

Broadcasting as a system cannot exist
without both a transmitter and a receiver.
The receiver is indeed useless without the
transmitter and can be reduced to a
nonentity if the transmitter closes. The
system cannot be divided into two parts,
each independant of the other... (emphasis

P

24, Johannson v. West St. Paul, [1952]) 1 S.C.R. 292,

25. Re CFRB and Attorney General of Canada, [1973] 3 O.R.
819 (Ont. C.A.).

-26. Supra, note 15, at 314;
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added) 27
" They also held that the word "undertaking” found-in
s. 92(10)(a) was defined broadly as/“:ot a physiégl thing
but an arrangement under which, of course, physical things
are used".28 Thus from tﬁe interprovincial nature of

this 'undertaking legislative jurisdiction falls to the

federal gover,nment:.29

The Radio Reference case held that all radio

communicatién was within the jurisdiction of Parliament.
This includes not only radio broadcasting but televi-
sion.30 Other broadcasting areas were left unclear as to
jurisdiction; specificaily cable broadcast ,systems and
Broadcast content.

Cable systems were, of course, non-existant at the

time of the Radio Reference. They are now an important part

-

of the Canadian broadcasting system. The issue over who had

jurisdiction was brought—to a head in the late 1970's by two

27. 1Ibid., 315.. | -
28. 1Ibid., 315. '

29, The Radio Reference case has been affirmed by the
Supreme Court of Canada in Capital Cities, supra, note
21, at 199.

30. The original questions 'put to the Supreme Court of
Canada asked if the Parliament of'Canada had jurisdic-
tion to regulate A and control radio communication,
including '"pictures”, transmitted by Hertzian waves,

supra, note 16, at 310.

!

\
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cases heard before the Sypreme Court of Canada.

‘The first of these was Capital Cities et al. v,

C.R.T.C. et al.31 The Court concluded on the ‘facts
est;blished in this case that exclusive legislative
authority in relation to the -regulation of cable systems and
their programming, where such programming involved the
interception of television signals which were retransmi‘tted
to cable users, rested in the Parliament of Canada. The
reasoning of the Court relied heavily upon:

The common sense of which the Privy
Council spoke in the Radio case [which]
seems to me even more applicable here to
preyent a situation of a divided jurisdic-
tion in respect of the same signals or
programmes according to whether they reach
home television sets and the ultimate
viewers t:hrougin2 Hertzian waves or through
coaxial cable.-

- The court thus affirmed the broad interpretation of the
broadcast undertaking.

)

The second case, Dionne et al. v. Public Service

Board (Quebec) et al.,33 was decided at the same time as

~

Capital Cities. It relied heavily upon the reasoning in

Capital Cities but tightened a few gaps in the constitu-

tional arguments, stating that cable systems:

...rely on broadcasting stations, and
their operations are merely a link 1in a

31. Supra, note 21.
32. 1bid., 198.

33. [1978]) 2 S.C.R. 191; (1977), 18 N.R. 271.

57



chain which extends to subscribers who
receive programmes through their private
receiving sets. I do not think that any
argument based on relative percentages of
original programming, and of programmes
received from broadcasting stations can be
of more avail here an it was in Re Tank
Truck Transport Ltd.

A further constitutional issue 1in broadcasting

arose over legislative jurisdiction over broadcasting

content. An early case on this is Re C.F.R.B. and A.G.

Canada et al.3-5 At 1issue was the constit'utionality of a

federal 1law prohibiting the broadcasting of partisan
advertisement on an election day cor the preceeding day.
The Court decided that the scope of the Privy Council

decision "in the Radio Reference was not ‘limited to the

physical means of communication; it also encompassed
programme content. The federal government had exclusive
jurisdiction over broadcasting content.’ “This case was
appealed to the Supreme Court of Canada and leave - was

refused.

Reference was made to Re C.F.R.B. by the Federal

' Court of Appeal in itss decision in Re Capital Cities Commu-

nications Inc. et al. and C.R.'I‘.C.36 It was concluded

34, capital Cities, supra, note 21, p. 198-99 (Re Truck

Transport Ltd., [1960] O.R. 497).

35. Supra, note 25,

36. [1975] F.Cc. 18; (1975), 52 D.L.R. (3d) 415; 7 N.R. 18
(F.C.A')Q

Lol
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°

that "The legislative authbrity of Parliament extends over

the content of broadcasts as well as over the physical

undertaking of the television reception wunit.

w37

Subsequent appeal of Capital Cities to the Supreme Court of

Canada was dismissed and, as was stated by Laskin, C.J.C.

(dissenting)

in A.G. of OQuebec v. Kellogg's Co. of Canada:

This Court established in two recent
decisions -"that federal competence 1in
relation to television, and 1in relation
even to cablevision which relies on and
retransmitts television signals, embraces
exclusive authority to deal with the
content of television programmes: Capital
Cities Communications Inc. et al. v.,

ACanggiag Radio-Television Com'n et al., .

¢ o0

The federal government is thus held to have
. . : »

exclusive

S

content.

issue

o

-

&
legislative jurisdiction over broadcasting

The exclusivity of this jurisdiction was tempered
| . somewhat by the majority decision in the Kellogg's case.
/ﬂ - The

“ legisl;tion restricting the use -by advertisers of cartoons

here was the constitutionality of 'provincial

in broadcast advertising directed at children. It was held

that the

jurisdiction

provincial

legislation was valid because exclusive federal

over broadcasting does not prevent valid

consumer protection legislation, 1i.e. 1if the

37.

38.

Ibid.,

421 (D.L.R.), 25 (F.C.).

" (1978), 83 D.L.R. (3d) 314, 315 (S.C.C.)¢ - 2
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legislation . is directed at the advertiser and not the

1 5y

broadcaster, it is wvalid. This .is true only if the
advertising originates .from within the province.

This case sets a precedent 1inconsistant with

»
-

exclusive federal jurisdiction _ over broadcast' content,

despite its seemingly limiteds ratio dicendendi. The

.

provinces can now do indirectly. what they could not do
directly and as Laskin, C.J.C. stated in his dissenting

opinion "It is this indirect approach which is evident here

and I would reject it'.39

o

The federal government has legislative jJjurisdiction

in the field of broadcasting vand from this it follows that

communication satellites used in broadcasting‘>would fall

\

within that jurisdiction. A number of arguments  support
tpis‘cont;nkion. C .ot

A commﬁnication satellite Qsed‘én'brgadcaéting is
énly é part of.a Broadcaét undert;king. Like cable systems

they depend upon tedecasts for their operation, being no

more than conduits for signals from the telecast. They even

‘provide a. link between the telecast and the cable system.f

They do not constitute a separate undertaking.

© -

° Communication satellites are extraterritorial to

Canada. Even assuming that Canadiag sovereignty extended to

390 Ibidu' '317.

_ - = . EO
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the infinitély above Canada these satellites are found 1in
the geostationary orbit located above the equator. This is

clearly outside Canada. Communications satellites for
o .M

broadcasting’ are therefore external to thHe provinces anq

cannot be considered 1local works or iJhder;akings as per

s

s. 92 (10).40

Finally, broadcasting communication satellites use
radio communication through Hertzian waves. They would thus
fall within the exclusive federal jurisdiction determined by

Py

the Privy Council in the Radio Reference case.

It is thus clear that communication satellites used

in broadcasting fall within the -legislative jurisdjction of

the federal goverm_'nent.41 - ¢

40, Supra, note 18. g .

4}, Municipalities . seem to want to test this federal

: legislative jurisdiction in the area of broadcasting by
means of by-laws that regulate reception antennae for
radio signals. It was clearly established in Toronto
v. Bell Telephone, . (1932] A,C. 304 (P.C.) that the
exclusive federal jurisdiction over the subject
precluded municipalities from prohibiting the use of
communication equipment. ' Municipalities try to get
around this, however, by using powers to regulate
construction, safety and zoning. It has led to a
conflict as yet unresolved as to how much municipali-
ties may regulate antennae and the like. \
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2.4¢4 - Point to Point Telecommunication Jurisdiction_in

Canada

While Canadian courts have resolved, to a large

extent, the question of where legislative jurisdiction over

broadcasting lies, this is not the case for point-to-poin
telecommunication. As noted in Chapter I this has created a

situation of de facto divided authority between th
h £E ~acty o

provinces and the federal government. In addition there

exists a policy of maintaining the status guo. The federal.

government out of deference to the political éroblems‘ it
hight,créate.and a sense that it would not be in the public
interest, seems re{uctant to seek exclusive jurisdiction
over all interconnected facilities. Provincial governments,
on the other hand, are wunwilling to risk what they havé,
should they‘lose a challenée for greater powers. }
It is beyond the’scope of this thesis to anaiysé
the constitutional arguments for the competing dogitlons on
this question. However, the iyportant points will be set
out in order to establish the current constitutional
position. The status of satellites used for poing—to-point
telecommunication will be discussed afterwards.

’ Legislative jurisdiction over point-to-point

telecommunication in Canada depends, upon the Constitution

x

Act, 1867, Proponents for federal government jdrisdiction

- -
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rely upon the following sections.

- (a) Section 91*where the federal general power

' to make laws for peace, order, and good
government of Canada in all matters not ,
given exclusively to the provinces is
found. : ' o

(b) Section 92(10)f(a) which exempts  from
provincial Jjurisdiction "..., telegraphs
and other Works and Undertakings connect-
ing the Province with any other ar others
of the Provinces, or extending beyond the .
Limits of the Province".

{c) Section 92(10)(c) which- excludes from
local works and undertakings subject to
provincial authority those works situated
in a province that are before their
execution declared by Parliament to be for. )
the general advantage of Capada or two or .
more Provinces, : -

5 |

Proponents for a significant role for the provinces

in regulating point-to-point telecommunijcation rely upon:

a) Sectiom 92(16) which gives the provinces

& power, generally, over all matters of a
merely local or private nature 1in the
province. )

@

b) Section 92(10) which authorizes the
provinces to legislate over local "works Lo
and undertakings. ' -

c) Section 93(13) which authorizes the
" provinces to legislate on matters of
Property and c¢ivil rights ’'in the .
-, brovinces. ‘ . .
-'t - ;'l\‘ I-—’-Aﬂs“- - . * -
- - -~ These summarize the competing federal and provin-

cial constitutional powers within which can be found
jurisdiction over point-to¥point telecommunication.
The arguments for federal authority over point-to-

point telecommunication focus, for the most part, on: the



3

v

expansiveness and intérdepengance of" such systems. The
peace, order and good government clause of section 91 can be
used as a basis for exclusive federal Jur1sdictioﬁ over thi's
sub ject, Telecommunications lends itself well to the‘

"national dimensions" test first expounded in the Canada

—

Temgerence case:

.».the true test must be in the real
subject matter of the legislation; if it
is such that it goes beyond 1local or

- provincial concern or interests and must
from its inherent nature be the concern’ of
the Dominion ...then 1t will fall within
the competence of the Dominion of.
Parliament as a matter affecting the peace
order and good government of Canada
although it may ip another respect touch
upon matters especiallxz reserved to the
provincial legislature.

This test may have been narrowed in scope by ;he'

. U - CV
Supreme Court of Canada in the Anti-Inflation Reference43

1 . . . .
case. However, this test has been used to extend federal

jurisdiction to broadcasting and aeronautics. Strong

analogies can be drawn betweenr those and point—to-point

.v\

‘telecommunication with respect to national dimension.

v .o

\ LPoint-to-point ‘telecommunication is composed of

. variqus modes of communication that depend upon'lntercqnneCT

+tion. This provides an argument that they are the. "works

A

42, Supra, note 22, at 205-206.

. 43. Reference Re Anti-Inflation Act, [1976] 2 S.C.R..373;

%8 D.L.R. (3d) 852.

A
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and undertakings connécting the Province with any or others

of the Provinces..." which are exempteg from provincial

o

control in section 92(10)(a).
>

The exact legal nature of interconnection as it
pertains to section 92(10)(a) has yet to be resolved in the

courts. In Luscar Collieries Ltd. wv. McDonald4e it was

held by the Privy Council that a privately-owned ‘raiiway
line entirely within Alberta, but connected to the CNR's

interprovincial line and under CNR operation, was a section

<
92(10)(a) .undertaking. More receﬁtly 1n the GO Tran51t45

case a similar determination was made giving fgderal
jurisdiction over a local Ontario government-owned commuter

train service operating on track owned by CNR and pdrt,B of

its national system, In this case the Supreme Court of

Canada reasoned that:

" .».the constitutional jurisdiction depends

on the character of the railway line not

. on the character of a particular service

°e ,prov1deg on that railway -line (emphasis
added),

The other side of the argument is supported by City

47

of Montreal v. Montreal Street Railway Company. Here

—— P e e e vt
'

44, [1927] A.C, ‘925 (P.C.).

45. The Queen v, Board of Transport Commissioners, 4[1968]
S.C.R, 118; (1968), 65 D.L. R44?2d5 425,

46. 1bid., 432.

47. {1912] A.C. 333 (P.C.). .

L
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jurisdiction. was denied the federal government over a

Montreal tramway connecting with a federally-regulated

railway. Mere connection is thus not enough'to bring the

exception in 92(10) (a) into effect when a local ﬁndertaking

oA ° A

is‘involved.\ What seems to be needed is some interaction
between the enterprises that goes beyoﬁd the separate
operations of the connected carriers. |

In the communications field the courts have
specifically found the Bell Tele%hone Co., yhich serves
Ontario, Quebec, the Northwest Territories and Newfoundland,
to be\:; interprovincial undertaking not within provincial

jurisdi tion.48 Bell was not to beJ considered as two

‘enterprises one local, and one long-distance, but rather as

one operation. It has been argued that "[t]lhe implication

of the Bell Telephone case is, of course, that an intrapro-

v}ncial telephone system would be within provincial legisla-

tive authority as a 'local undertaking' under s. 92 (10)

'(a).'48 Another 1implication, however, 1is that such

- systems must be considered as a whole once gonnected. If

the whole is interprovincial in nature then it is a section

92(10) (a) undertaking. Intraprovincial communication

48. Toronto v. Bell Telephone, [(1932) A.C. 304 (P.C.).

49. Hogg, P., Constitutional Law of Canada, (Torohto, 1977)
at p. 343.

1

i
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systems might thus‘be considered to form part of an inter-
provincial Canadian telecommunication system once connected
to systems outside their province. The fact that ' Bell
Canada, the subject of the decision, is one entity compli-
cates the argument but is not fatal to it.

. Further argpment for federal jurisdiction .comes

from the Radio Reference case. It holds that the federal

government has exclusive Jjurisdiction over all radio.
communication.>? While this is widely held to give
exclusive authority over broadcasting, radio communication

also’ includes microwave smissions and other Hertzian

waves that are used to pefpagateN\gommunications.

Point-to-point telecommuddcation relies  heavily

upon- radio communication ‘for <connections between main

exchanges and trunks as well as between separate systems.

Thérefore, federal jurisdiction does'come into the field.
The foundation for a'federal jurisdiction is
ihterconnect&on. The foundation for provincial jurisdibtion
is local  works .and undertakings a§\§tated in section 92(10;
at its start. As mentioned earlier communication systems
that: are intraprovincial pro;ide a case for provincial

regulation. Even . the court decisions giving exclusive

jurisdiction of broadcasting to the federal government

50. See supra, p. 56.



provide support for this. In Dionhe the court specifically
excludes cable distribution systems whieh limit operations

to locally-produced programmes transmitted to this loéal

51 In the Kellogg case where there 1s de

subscribers.
facto limitation of federal jurisdiction over broadcast

content, the Court similarly limits its decision to 1local

enterprises.52

For the provinces to maintain this current de facto
regulatory power in the face of a constitutional challenge,
it -will be necessary to establish the local nature of the
communication system and its independance from interconnec-
tion for service. As the Supreme Court of Canada stated on
the cable issue:

The fundamental question 1is not whether

the service involved in cable distribution

is limited to intraprovincial subscribers

or that it is operated by a local concern

but__rather what the service consists
of.53

!

Overall, then, a strong case- can be built ‘for
continued and even extended federal jurisdiction in point-
to-point telecommunication tempered by the willingness of

the courts to determine that some systems are of a strictly

51. Supra, note 33, at 27e6.

52, Attorney-General of Quebec v. Kellogg's of Canada et
al. (1978), 83 D.L.R. (3d) 314, 315 (S.C.C.).

S 53, Supra, note 33, at 275.
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local nature.
The question now arises as to legislative jurisdic-
tion over communication satellites used in point-to- point

telecommunication. The answer to this depends upon the

~
-~

*character of the point-to-point service, of _which the
communication satellite is a part.54
In this respect the important characteristics of
communication satellites are:
a) they do not comprise a point-to-point
telecommunication system by themselves,
rather they are always operated as a part
of such a system, providing interconnec-
tion between terrestrial components

b) they utilize and are dependant upon radio
communication for their operation

c) they are located extraterritorially from
Canada and the provinces.

Given these characteristics a first copstitutionai
coﬁsideration is whether the subject comes under section
92(10) "local works and undertakings"™ or under the section
92(10)(ai exceptioné. The key here is connection beyond the
limits of the individual provinces. Since most communica-
tion systems that utilise satellites operate iﬁterprovin—
cially (for example Telecom) Ehe arguments found in the

Luscar Collieries and GO _Transit cases suppott federal

- jurisdiction, Opposed to this, prevenfiis the fact that

5S4, See the GO Transit and Dionne cases, supra, notes 45
and 33 respectively. - - -

- v
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many of the systems connected by satellites are intraprovin-
cial ’iﬁ character. If this  were interpreted as mere
connection of these systems then the reasoning of the City
of Montreal case would 1limit the scope of any federal
juriédiction, allowing fhe provinces to control some aspects
of point-to-point satellite service. A good example of
this is a -completely. intraprovincial point-to-point telecom—
\

munication system utilizing satellites to reach remote

points within the province.

A more compelling constitutional argument sgpport—:-

ing .  exclusive federal jurisdiction 1in the freld is the
dependence -of satellites upon radio communication. As has

been noted the Radip Reference case, affirmed 1in Capital

Cities,55 holds that legislative jurisdiction over radio

communication .lies exclusively 1in -the federal government.
The decision of the Privy Council was based upon the peace,
order. and good government clause in section 91 of the

Constitution Act, 1867, both bécause‘of the national -

dimension of radio communication and because of a need for.

the federal government to implement Canadian treaty obliga-

tions.

The communication satellite issue is on point with

this case. These satellites have a national dimension, as

55. Supra, note 21, at 199.

R v
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they are important to the existance of an effective Canadian

point-to-point telecommunication system. Also, being extra-
territorial they are, as mentioned.earlier, per se subject
to federalijurisdiction. Theéir 1ntermational character has

led Canada to enter 1nto a convention56 which 1is the

direct successor of the International Radiotelegraph Conven-

tion of 1927 cited in the Radio Reference.

:

In addition, the reasoning of the Privy Council
that "the system cannot be divided into two parts...'57
has been affirmed i1n subsequent Canadian communication cases

including Capital Cities and Dionne.

- Thus there 1is a strong case that communication

-

satellites used in point-to-point telecommunication came

under the . exclusive jurisdiction of the federal government.

They are part of a single system of national- dimensions,

‘'utilizing radio communication, and having an international

aspect requiring federal implementation of a treaty.58

This would seem to include even the _totally, intraprovincial
,]).~

» A

system described above.

56. Supra, note 5.‘

57. Supra, note 15, at 315,

58. Supra, notes 15 and 21.

t) .
- f
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2.5 Legislative Jurisdiction: . Satellite Telecommunica-

.

tion

*

. _.The federal government holds legislativevjurisdic-

tipn over satellites and satellite telecommunication
operations in Canada. This Bf course dqes not preclude the
provinces from c?eating legislation within their own
jurisdictional areas that would have an aﬁcilla%y effect on
satellite operations. The provinces ﬁay tax telec;mmunica—

Ky

tion and telecommunication companies, they have the powerg, to

set safety and health regulations and as seen from thg
Kellogg <case they can incidently control b;oadcasting
content, The provinces also have de fa?to regulatory power
over spme point-to-point communication(°systems and .this
&

power can have an impact on communication satellites.

The federal government, however, is the main séurce
of régulation and it is this that must be éxamineé to

determine what law governs satellite telecommunication

operations in Canada.

(£
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-CHAPTER III .

INTERNATIONAL LAW

Legislative jurisdiction over satellite telecommu-

. .
nications in Canada rests with the federal government. This
power does not exigt, in a wvacuum, however. As noted
previously, communication satellites have an international
éimensibn. This has resulted in several international
égreements, to which Canada 1is a party, and whicﬂ must be
considered when regulating satellite telecommunications at
the hational level. This has  a direct effect on Ehe
Can;dian law that regulates this field.

The most important of these international agree-
ments will %m considered in this chapter. The purpose of
these\ agreements and the obligations they impose on the
signatories will be examined along with the manner and
extent of their implementation by Canadian law. Initially,
it is important to look. at the relagionship between
inzérnational law and municipal (national) law in light of
obliéations that arise from international law a&nd the manner

in which it is implemented and applied in Canadian municipal

law.

»
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3.1 The Relationship of International Law to Canadian

Municipal Law-

»n

International law, as_derived from the sources
!

described in Articlé 38 of the Statute of the Internationall

° : Court of Justice,i gives rise to obligations between
¥ f, * ‘:P n ,
states, The 1incorporation of these-obligations into

. municipal law is not, however, automatic. The position of

v

‘international law in relation to mumicipal law 1n Britain

~and the Commonwealth is best expressed“by the Privy Council

1

\ in Chung Chi Cheng:?" |

It must be always remembered that, so far,
‘at any rate, as the Courts of this country ’
Y are concerned, international law has. no
‘ validity save in so far as its ?rinciples
are accepted and adopted by’ our own
domestic law. There is no external power
that imposes its rules upon our own code
of substantive law or procedure. The
‘. Courts acknowledge the existence of a body
e ) . of rules which nations accept amongst
- themselves. On any judicial issue they
: seek to ascertain what the relevant rule .,
o ~ is, and, having found it, they will treat -
it as incorporated into domestic law, so
far as it is not inconsistant with rules
! . enacted by statutes or finally declared by
their tribunals. ?

¥

ce

- __— 'It is also well settled that a state, in answering’

" 1.™ Statute of the International Court of Justice, U.N.
Charter, Annex.

2. Chung Chi_Cheng v. The King, [}939] A.C. 160, 167-8
— (P.Co)-' * ¢

| S
t
i
|
|
|
!
i
!
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‘ Y1 N
a claim against it for the breach of 'its obligations that

T

arise from international law, may not plead that its

municipal law runs contrary to those obligations or does not

3 In order to meet 1ts obligations a

implement them,
state must ensure thHat 1nternal procedures exist that w1L1U
place the international law 1nto its municipa} law, making
it muni¢cipal law. ‘

o

There exist two schools of thought on the manner in
which municipal law makes intef%atioéél law an integral part
of itself. The first is the "monist"™ school which argues.
that ‘international law 1s "adopted”™ automatically under a
premise of un1t§ of international an&\munlcipal law. The
other school, called "dualist™ argues that 1international law
is only binding within municipal law if it is "incorpofated'
specifically by muéicipal law. There is’as yet no resolu-

tion to the debate.?®

-

Mechanisms derived from both the “"monist™ and
"duglist™ approaches are used to combine international law

’ )
and municipal law in Canada. The dekermination as to which

LS

A

3. See further, Brownlie, 1., Principles of Public
International Law, 2nd ed. (Oxford, 1973) at 36 et
seq.

4, See further, Williams, S.A. and de Mestral, A.L.C., An
Introduction to International Law, Chiefly as Inter-
preted and applied in Canada, (Toronto, 1979), ’ .

.7 -




mechanism prevails depends upon the source of the 1ntérna-

.

tional law. . K///\ '

As far back .as Blackstone,’ the dominant

principle mas been that customary rules of 1international law

are to be considqud part dof the English common law and are

\

to be enforced as such'unless they conflict with a statute

or fundamental municipal, law. As for Canada:

- The conclusion must be, 1t 1s submitted,
that there 1s room for the view that the
law on the relationship of customary
international law tp domestic law in
Canada is the same as 1t is in England;"
customary rules of 1nternational law are
adopted automatically into our law, amid a
few caveats about sovereignty, and then
directly applied unless they conflict with
statute or some fundamental constitutional
principle 1n which case legislation 1is
.required tgvepnforce them.

Thus Canada takes a "mon1lst"™ approach when the source of

international law 1s custom,

This mechanism cannot be used under Englishﬁgommon

Blackstone, W., éommentarles on_the Laws of England,
Book the Fourth, 15th ed., (London, 1809), "...the law
of nations (whenever any question arises which Iis
propi%ly the object of its Jjurisdiction) is here

adopted in it's full extent by the common law, and is
held to be a part of the law of the land.", Chapter 5,
at 67. ,

Macdgnald, R. St.J., The Relationship between Interna-
tional Law and Domestic Law in Canada, in, Macdonald,
Morris and Johnson, eds., Canadian Perspectives on
International Law and Organization, (Toronto, 1974) at

111.

n
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law if the source of the international law is convegtional.'
In England the making and ratifying of conventions is 'a
Crown prerogative and to allow automatic "adopthn' into

quicxpal law would allow the Crown to legislate without th%
N "T)*\ . -

consent of Parliament. This' would permit the: Crown ¢to

-~

exceed 1ts constitutional powérs and 1s beyond the power of .

the Crown acting alone. ' The Privy Council in, the Labour -

7

Conventions' case stated 1n obiter:

Within the British Empire there 1s-a well-
estahlished rule that the making of a ;
Treaty is an executive act, while the - -
performance of its obligations, 1f they ’
entai1]l] altemation d¢f the existing domestic

.law, requires legislative action,

L3

N '

The  Labour Conventions case was on appeal to the

‘Privy Council from the Supreme Court of Canada and as such

has important 1nfluence on Canadianm courts. The Supreme

.

I\
. ™

when it held that "the Crown cannot alter the existing law

4 .
by entering into a contract with a forelgn power'.9 More

recently in the Capital Cities case it reaffirmed "There

l -
would be no domestic internal conseguences unless they arose

7. Attorney-General for Canada v. Attorney-General for
Ontario, ([1937) A.C. 326 (P.C.)..

8. Ibid., 247.

9. Re Arrow River and Tributaries Slide and Boom Co.,

[1932] 2 D.L.R. 250, 260 (S.C.C.).

B

P e S b s N G WS OO A, e ) - - —

Court also affirmed this position in the Arrow River case-

S,
.

&
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from implementing legislation giving the Convention"a legal

effect within Fanada, "10+ CL C

In Cajada then, thes ruie_ Iis similar to that. in

Ehgland: . conventions réquire implementing legislation &n

. order to change municipal law. When the source of interna-

3

tional law is conventional the "dualist" épproqch comes into

’
\

‘play. C . ,

‘ .

The international law which regulates the interna-

tional aspect of telecommunication satellites is, for the

most part, conventional international law, ’C'anada must

actively meet 1ts obligations arising from conventions by
passing implementing legislation. The epIigaf;ioné arising
from and the law implementing these .agreements affecting

satellite telecommunication will now be considered,

4
1

3.2 . The ITU -Convention

<
4

11 * =

Most modern telecommunications and especially

satellite, telecommunications depend upon radio frequencies

for the propagation of signals. The nature of radio

1

NJo. capital Cities Communications Inc. et al. v. Canadian

Radio-Television Commission et al., [1978]} 2
s.C.R. 141, 161; (1977), 18 N.R. 181, 199,

11, 1International Telecommunication Convention, Nairobi,
1982, ITU, Secretariat, Geneva. '

JURTE S ) — - e e e g . o - —
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- frequencies, however, is such that they are susceptéhle to

interference when transmissions of similar frequencies f;om
separate 'séurces intersect. It 1s essential}’for the
efficient use of telecommunications that the locg%}pn, power
and frequencies used by transmitters be requlated. Within

the framework of a sovereign nation this regulation is

-easily attained. However, radio freguencies are hot

contained by national boundaries and may move out beyond aj

source nation to cause interference 1in another. This

-~

" creates a situation where 1t is vital to achieve interna-

tional cooperation in order to ensure viable telecommunica-
tions throughout the world. To meet this challenge the

world's nations have formed the Interﬁationél Telecommunica-

tion Union (ITU)12 and the members of this organization

have adopted the ITU Convention along with its attendant

Radio Regulations.13

The major function of the ITU is the allocation of
radio frequencies. This allocation is limited to the

distribution of radio frequencies among various radiscommu-—

}2, The, ITU was faunded in 1865 as the International
Telegraph Union to establish international regulations
for telegraphy. Since then through its Convention it
has revised 1its jurisdiction and now regulates all
current types of international telecommunication. As
of July 1984 these were 157 member countries.

13:; Radio Regulations, ITU, Geneva, 1982,
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nication services, and not among its member nations. Its

mandate is to "effect allocation of the radio frequency

v
spectrum and registration of radio frequency assignments in

order, to avoid harmful interference between radio stations

of different countries.

)

competent ITU Conference

Allocations of a given frequency band for the purpose of its

»wld

~~

"Allocation” here means specifically the entry by‘a_

15 win the Tahle of Frequency
-

use by one or more terrestrial or( space radiocommunication

services."16 "Assignment” is an authorization granted by

an individual State for a radiocommunication facility to use

a particular frequency or channel.17 //‘

Along with "allocation” the ITU makes/'"allotments"

of radio frequencies or channels. This too is done through

international cooperation and involves the "dllotment”™ of

frequencies in a manner similar to reservation of a specific

14,

15.

16.

o

17,

P S

Supra, note 11, Art. 4(2)(a).

There are two types of Conferences mandated by the ITU
Convention: the Plenipotentiary Conference (Art. 6)
and Administrative Conferences (Art. 7). It is through
the Administrative Conferences, either world (Art. 7(1)
{a)) or regional (Art. 7(1)(b)) that the allocations of
frequencies take place by revision of the Radic Regula-
tions (Art. 7(3)(1l)(a), (b)).

Supra, note 13, Art. 1(2.1); (No.17); Table °of
Frequency allocations in Art,., 8.

Ibid., Art. 1 (2.3); (No. 19).

\
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.service for one or more specific nation.

limited, as it is

= . , ‘ : - 8l

18 ‘The unwil-
[

lingness of .ITU member nations’ to place any restrictions on '

their sovereignty has made such allotments a rarity. One

area where such an allotment has bheen agreed upon concerns'

4

the broadcasting-satellite service, though even here it is

ithin the competence of the ITU to make
allotment of all gepstationary orbital positions and their
i9 ‘

associated frequencie

"Allocation” )| and "allotment™ are the result of
international cooperatiion, while "assignment" is a product
of national action, aintaining sovereign right in th.is
area. The principle olf sovereign right is incorporated into

the ITU Convention. The current Convention clearly states

in the Preamble that the it has been adopted by the member

nations in order to cooperate amongst themselves to ensure
”

that their telecommunication services operate efficiently

while "fully recognizing the sovereign right of each country
- 3 _
to requlate its'-telecommunication.” It follows that each

nation has a right of access to and use of the radio

‘

18. 1bid., Art. 1 (1.8); (No. 10): Allotment (of a radio
‘frequency channel) means an entry "of a designated
frequency channel in an agreed plan, adopted by a
competent conference, for use by one or more adminis-
trations for a terrestrial or space radio- communica-
tion service in one or more identified countries or
geographical areas and under specified conditions."

19, 1Ibid., Appendix 30, \
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spectrum, subject only to limitations spécifically agreed to
in the Convention. ‘

The agreed upon allocation of frgguencies to
services by the ITU members is set out in ArticleGS of the

Radio Regulations. The world, for this purpose, is divided

into three Regions.20 Regibn 1 includes Africa, Europe
and the Soviet Union; Region 3 the rest of Asia ?nd
Australia and Region 2 is the Americas. Frequency bands aré
allocated to specific types of services by Region, thus

similar frequency bands might be allocated to different

services in the different Regions. A particular frequency

//\Band can also be allocated to sever%l types of services at

the same time, allowing nations a choice of utiliza-

tions. 2! Among the services .to which frequency bands are
\

allocated are "“fixed-satellite service"“22 and "broad-

- castipg-satellite service"23 both important f{o satellite.

\

telecommunication.
In addition to alloﬁing frequencies to services the

ITU also provides for the registry of assigned frequencies

20, 1Ibid., Art. 8(2); (Nos 392 to 398).

21, For example the 10.68-10.70 GHz band has been allocated
worldwide to use in Earth Exploration-Satellite
services, Radio Astronomy and Space Research,

22. Supra, note 13, Art. 1 (3.3); (No. 22),

23. 1Ibid., Art. 1 (3.18); (No. 37).
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with the International Frequency Registration Board (IFRB)

in order:

This

to effect an orderly recording and
"registration of frequency assignments made
by the different countries in accordance
with the procedure provided for 1in the
Radio Regulations and 1in accordance with
any decision which may be taken by
competent conferences of the Union, with a
", view to ensuring ggrmal international
recognition thereof. -

in turn proizides protection for the registered user

because stations whose frequencies have been subsequently

‘registered must, on receipt of advice thereof, immediately

, eliminate harmful interference,

25

The procedures to be followed when obtaining the

registration of a new frequency assignment are set out in

the Radio_ Regulations. The first step is a coordination

'pro‘cedure26 which is put into play by advanced publica-

tion of ‘information about the proposed frequency assignment.

"The purpose of this advaCce information procedure 1is to

bring to light, in the very early stages of planning, any

major system incompatibilitieg utilizing relatively simple

!

24,
25.

26.

a

ITU Convention, Art. 10 (4) (a).

-

Supra, note 13, Art. '13 (22)(2), (3); (Nos 1559,
1560) . -

The coordination procedures .are found in ATt. 11,
ibid.
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"tion and registration procedure.

84

w27 -

- 2

methbdg of calculation.
Once the information has been published, hOWeve;L
the coordination - procedure ié a mqtter"for bilateral
negotiation between the states concerned over possible

interference - there is no legal obligation to come to an

\

"agreement although it would facilitate the actual notifica-

v

28

i
Subsequent to the pre-registration coordination the

applying nation must notify the IFRB of the assignment if
a) it desires to obtain international protectlon from
harmful interference; or b) the frequency to be assigned
;ill be uééd for international service; or c) the use of
thls frequency is llablé to cause harmful interference to

any service of anoth;:\;&migl§£;atlon.29

The IFRB scrutinizes each notice30

looking at

'

27. DuCharme, E.D., et al., The Genesis of the 1985/87 ITU
World Administrative Radio Conference on the Use of the
Geostationary Satellite Orbit and the Planning of Space
Services Utilizing it (1982), VII Annals of Air and
Space Law 261, 270, )

28. Supra, note 13, Art. 13 (13) and (14); (Nos 1520 to
1532)

29. 1Ibid., Art. 13 (1)(1); (Nos 1488 to 1491 and A 13.1).

30. These must contain the relevant information -including
as a bare minimum the basic characteristics Speleled
in Appendix 3 of the Radio Regulations.

Lall <3
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its conformity with the 1ITU Convention, the Table of

Frequency Allocations and the othet provisions of the Radio

31 s conformity with the pre-registration

Regulations;

32

notification coordination; and the probability tHhat

there will be harmful interference if the coordination has

not been squgssful.33 \

After- evaluating the assignment the .IFRB will ..

’

register it in the Master Register if it conforms favourably

34

with respect to the above mentioned cases. Procedures

for completing registration are -also provided for cases

where conformity is not achieved, either wholly or 1in

part.35 In such cases, however, when an entry' in the
Master Register is méde, apprépriate remarks make note of
the reasons for an unfavourable finding as to the assign-
ment's conformity.36 In the end though, only those

assignments registered as a result.,of a favourable finding

receive the protection from harmful interference from

31. Supra, note 13, Art. 13 (8)(a); (No. 1503).

32. Ibid., Art. 13 (8)(b) and (c); (Nos 1504, 1505).

33,  Ibid., Art. 13(8)(c), (d) and (e); (Nos 1506 to'1512).
34. Ibid., Art. 13 (14)(2) and (15)(2); (Nos 1526, 1534).
35. Ibid., Art. 13 (13)(1) and (16)(1); (Nos 1520, 1541).

36. Ibid., Art. 13 (19); (No. 155%).
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subsequently assigned frequencies.>’!

The ITU through the ITU Convention and Radio

-

Regulations thus creates an international regulatory, system
© -

for telecommunications. This system organizes the use of
radio frequencies through allocation of specific frequencies

to specific services and the .registration of assigned

frequencies thus reducing the chance of harmful interference

and improving the efficiency of telecommunications in the

world.

Canada as a party to the ITU Convention accepts the

obligations created by it. These obligations include inter
alia respecting the allocations of frequencies to services,
the assignmeﬁt of frequencies in Canada and their subsequent
registration, and adherence to geostgtionary orbit positions
and their attendant radio frequencies allocated or alloted
through the mechanisms‘laid out in the Convention. In order
to meet these obligations it is essential that all Canadian
persons or entitieé who are involved in telecommunication in
Canada are also under the obligations.

As we have seen, in Canada conventional interna-:
tional law is implemented and applied through the enactment

of muqicipal law. In the field of telecommunication and in
. {

particular satellite telecommunication the federal govern-

37. 1Ibid., Art. 13 (22)(2) and (3); (Nos 1559, 1560).
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ment holds the main legislative jur,isdictiéﬁ-n.‘ Implementa-

tion of the ITU Convention is thus the fesponsibility of the

federal government. This has been met. The Minister of

A , ’

Communications has a duty to secure the rights of Canada in
telecommunication matters. To do so:

The Minister shall take such action as may
. . be necessary to secure, by international
- T regulation or otherwise, the rights of Her,
o Majesty 1in right of Canada 1n telecommuni-
cations matters and shall consult the
°n“)Canadian Radio-Television Commission with
respect to all such matters that, in his
Opinion, affect 9% concern broadcasting.

(emphasi1s added).

The Minister is thus empowered to adopt 'the regula-

Y

tory system created by the ITU Convention as a means of

securing those rights. The Convention is thus implemented.
p : The Convention 1is further implemented through the

‘ - operation of section 7 of the Radio Act.. Adherence to the
. —_— \

. . allocation of frequencies to specific services by the ITU is
implemented through

7(1) The Minister may make regulations
{b) classifying radio stations and
prescribing with respect to each
class of station

L LR

ii) the frequencies and power to be used

and
iii) the nature of the service to .
© be rendered except in the N
ﬁ‘ case of a broadcas®ing serv-

38. Radio Act, R.5.C. 1970, c.R-1, s8(1). This 1is
reiterated in the Department of Communicgtions Act,
R.8.C., 1970, c.C-24, s.5(1)(f).




-
X
S e

<
r
-

s

,g)( ’

14

88

39

o

ice (emphasis added).

Thigy section, along with section S(b)40 imple-
ments the assignment of allocated frequencies to services
within Canada in accordance with the Convention. The
Canadian government has also assumed the responsibility for
pre-coordination and registration of assignments through the
operations branch of the Department of Communicatons. 41
Futhefmgge, not only the banadian goverqment but

also Canadian people and entities involved with radio

telécommunication must fulfill the obligations arising from

the operation of the "ITU Convention. To implement this
section 10 of the Radio Regulations, Part 1142 states:
10. The 1licensee shall observe the

provisions of the International Telecommu-
nication Convention and any bilateral or
multilateral telecommunications agreements
for the time being 1n force and those
regulations pertaining to the operation of
radio that are made under the said Conven- i
tion and agreements.. . -

Canada adheres to the ITU Convention and the

-

mechanisms it creates for international regulation of

[ 4

39." Ibid., s.7(1).

e

40. 1Ibid., "determine the power, radio frequency and call
letters to be used by bpoadcasting transmitting under-

£ takings"@?

41. Registration of frequency assignments 1is the joint
responsibility of the Operations branch and Interna-
tional brdnch of the Department of Communications.

42. C.R.C., 1978, c.1372.

v




‘telecommunications ‘for b'oth legal and practical reasors. It
has a strong influence on the planning and regulation of
telecommunications nationally. This 1is especially true
where \satellite. telecominunication is concerned because the . .
"ITU ur.s‘t only allocates the radio frequencies but also~the’

e ? gec_:stationaz& orbital positions so vital to communigation.

A good example of the Convention's inflJtJence ¢an be
seen in ;:he development 'of a Direct Broadcasting Service
(DBS) for Canada. Canadian planners have aeveloped a scheme -
for the best way to imple;nent such a service for Canada. In .
\order to proceed with such a plan Canada had to bring it to -
the negotiating table at tt’he Regional mi'nist-rativé Radio N
Conference of 1983 (RARC '83) v;here an interpational plan —
"for allotment of frequencies and geoséationary orbital

. :
positions for DBS was formulated for Region 2. RARC '83 was
successful in greating an a priori type plan for -DBS tand
Canada got most of what‘ it desired, to including the

satellite power limits it felt were best for the proposed

Canadian syst:em."3 Only subseguent to this agreement

43. As of this writing DBS systems have yet to Dbe
established in Canada. RARC'83 has given Canada the
international legal framework to go ahead with its
proposed system. RARC'83, however, overreached its
mandate by adopting certain technical parameters for . -
DBS in Region 2 that are contrary to those‘'of the WARC
'77 Plan. Canada will have to delay their explicit
. implementation until they are incorporated into the
Plan that will come out of WARC'85 and thus be strictly
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could Canadian regulation of DBS begin to take place,

&

because only " then was the exact nature of the service

properly defined.

3.3 The INTELSAT Agreement?4

“~
- - S~

—~ -
. R

A
.«

,('w/~
The ITU_Convention and Radio Regulations are

.

applicable to all areas of international radiocommunication

whereas the INTELSAT Agreement deals exclusively with

. satellite telecommunication. The objective of the INTELSAT

Agreement is to create an international organization

responsible for the provision, on a commercial basis, of the

Y

space segment45 for wuse in internatioi:: telecommunica-

(continued from previous page)
- legal. The current state of DBS in Canada can still be
said to be tentative,

44. Agreement Relating to the Interpational Telecommunica-
tion Satellite Organization "INTELSAT", 23:4 U.S.T.
3813 (1972); opened for signature 20 Aug. 1971;
entered into force 12 Feb. 1973 (hereinafter referred
to as the INTELSAT Agreement) and a similar agreement
to this that has an effect on Canadian telecommunica-
-tion law is the Convention on_ International Maritime
Satellite Organization "INMARSAT"; 31:1 U.S.T. 1
(1979) ; opened for signature 3 Sept. 1976; entered into
force 16 July 1979. The INMARSAT Convention is not
discussed in detail here because of its similarity to
the INTELSAT Agreement. .

45. Defined in Art. I, para. (h) of the INTELSAT Agreement
as "the telecommunications satellites and the tracking,
telemetry, command, c¢ontrol monitoring and related
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tions. ' -

The INTELSAT Agre’emeng gives birth to an organiza-

tion wit its own international juridical personality46
¢

and a structure comprised of four organs. The principal

organ is the Aésembly of Parties which is composed of all

the states party to the Agreement. Here each member state

.has one vote since decisions are made on aspects of INTELSAT

which concern the members as sovereign nations.47 The

N

Assembly mak'es recommendations concerning INTELSAT's general

*

policy and long term objectives. These powers of recommen-
dation%® are limited in commercial matters and since
INTELSAT is primarily a commercial entity the principal
organ is not t@e supreme (one.

The second organ, tﬁe Meeting of Signatories,49
is also not the supremeione. It exists to provide all the

investors equal partic{pation in the making of INTELSAT's

general policies. Here again all‘'signatories get one vote.

o e e er———— ¥ LT M+ s - s - r————— e b . Vet
]

{
(continued from previous page)
facilities" and equipment required};o support the
- operations of these satellites."” ;

‘

46. INTELSAT Agreement, Supra, note 44, Art, IV,

47. 1bid., Art. VII.

48. 1bid., Art. VII, para. (c) lists the detailed functions
and powers of the Assembly of Parties.

»

49, 1Ibid., Art. VII.

-
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The supreme organ is the Board of Governors.50

‘It is responsible for the design, development, construction,

establishment, operation and maintenance of the INTELSAT-

© space segment.51 T? perform the management of INTELSAT

the Board of Governors has been given wifie powersf’2 that
are exercised through a weighted voting system based on
each Governor's investment share size in INTELSAT. This
creates three categories of Governors: those who represent
signatories whose share does not fall below a specified

minimum size; those who represent a group of signatories,

'

not represented in the first category, who combinqd,fhaée a

share greater than the minimum; and those who represent any

group of at least five signatories, not otherwise repre-

5

sented, from any one of the ITU regions, regardless of the

améunt of shares held by’ the group.53

Direct management of the daily affairs of INTELSAT

is carried out by the fourth organ: the Executive Organ

headed by the Director General.si

In agreeing to form INTELSAT the Parties and

I

50. Ibid., Art. IX.

51, 1Ibid., Art. X, para. (a).
52. "Ibid., Art. X, para. ‘(b) sets out these powers.
53. For details see lﬁing‘Art-x para. (a).

54. See ibid., Art. XI.

B tataate . SR
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Signatories acqui;edL rights and obligations.  ,These are :

[y
Al

referred to in a number of the articles of‘bpiﬁ the INTEqug
. .

Agreement and the Operating Agreement. _The most '

[}

important of these concern c¢oordination between INfELgAT and
other satellite telecommunication systems operated by member . ' '
States. “ N i » v [y ' ¥ »

. R ) 1 v

While the stated goal of the INTELSAT Agreement . -

1 .
»

is: : . .
. - . ? [ v
A *
.

’)the members have not lost’ the right to set up and use .

" satellite telec&mmunicétion systems other than INTELSAT.

to continue the develepment of telecommu- .
nications satellite system with the aim of ' .
achieving a single,_global commercial < ! . .
telecommunicati&?s ‘satellite system. =~ - -
(emphasis added)

A}
A}

They are obligated, however, to coordinate such systems with

INTELSAT so as to ensure technical compatibility in order to ° ,

‘avoid harmful interference with and economic harm to

INTELSAT. 2/
In the case of separate démestic'public telecommu-
nications services the Party or éignatory shall, prior to

establishing the service, consult with the Board of

4

55. Operating Agreement Relating to the International
Telecommunication Satellite Organization ™"INTELSAT";
23:4 U.S.T. 4091 (1972); opened for signature 20 Aug.
191}; entered into force 12 Feb., 1973,

56. INTELSAT Agreement, supra, note 44, Preamble,

(57‘ Ibid. r Art. XIV.

v
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NN - ‘Governors which shall make recommendations regarding the

technical compatibility between the proposed service and the

58

INTELSAT ‘'space segmert. " Where the proposed service is

+ international the Party or Signatory consults the Assembly

\

of Parties through the Board of Governors. Recommendations

doncern}ng both the technical compatibility and economic

PN ‘harm are then expressed by the Assembly359°

’

These

recommendations must be forthcoming within six months of
60

~n

commencement of proceedings. Experimental systems and

those for national security purposes are not required to be
coordinated.,
"An important element in -this coordination is the

. concept of ?écénomic harm”. Procedures adopted by the Board

-

of 'Governors include tests for such harm which" focus on

2

questions concerning the impact the separate service might

3

haQe 6& costs and uytilization -charges for planned and
existing INTELSAT facilities, and how much signatories not

=
partici&éting in the separate system would have their

investment shares increased. It leaves, however, a crite-

rion of "other factor8" to be assessed on a case-by-case

. 58. . Ibida r Artb XIV,, para- (C)o

59. Ibid., Art. XIV, para. (d). ‘ .

60. . Ibid., Art. XIV, para: (f).

B
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basis.SI ”Economic barm" is thus flexible enough ?o

the INTELSAT system. Yet perhaps it is too flexible, in
that the "economic harm"  evaluation could be used to

maintain the INTELSAT monopoly to the dgtriment of interna-
' ' Y

tional telecommunication development.

Canada, as a Party to the INTELSAT Agreement has

accepted the obligations which arise from it. ‘'Canada must
therefore implement these obiigations in municipal law. One

of the first steps 4n doing this was the creation of a

»
-

1}

designated Canadian Signatory.

It is one of the unusual features_ of the INTELSAT

" ensure separate systems do not develop to the detriment o}\

Agreement that while states are the Parties to the Agreement .

the Signatories may -either be the st&te itself or the

telecommunications entity designated by the state.®2

Canada has. optéd for the dedignated s}gna‘tory and created
Teleglobe to serwe in this r,olé.‘

- LY a
Teleglobe is a corporation created by an act of

Parliament. The original act was known . as the Canadian

.61, Intetsystem Coordination Procedures: Proposed Proce-

dureg* for Implementation of Article XIV(d) Requirements

' Concerning Significant Economic Harm, INTELSAT Document

No. BG-28-63E M/6/77, June 29, 1977.

62.. INTELSAT Agreement, supra; note 44; Art. I, para. (g).

\

 ——

=,




=y

-

Overseas Telecommunications Corporation Act®3  but this

was changed to the' Teleglobe Aact®4 in 1975, The main
purposes .of Teleglobe are set out in section 7 of thé Actr

a) to ‘establish, maintain and ‘' operate in
Canada and elsewhere external telecommuni-"
catjon services for the conduct of publlc‘

" communications; - '

., 'b) to carry on the business of public
communications by cable, radiotelegraph,
radiotelephone or any other means of
telecommunication between Canada and any
other plage;

c) to make use of all developments in cable
and radiec transmission or reception for
external telecommunication purposes as
related to public communication services;

d) to conduct investigations and researches
with the object of improving the efficien-
cy of telecommunication services general-
ly; and’

e) to coordinaté Canada's eiternal telecommu-
‘ nication services with tg%ecommunication'“
services of other nations.

Teleglobe also has a legal personality _thpﬁ
specifically empowers it to enter into 'agreements and

arrangements with any goverhment.66 Teleglobe thus

becomes the means of implementing the INTELSAT Agreement in

Canada.

. ‘ [} i"w
63. R-S'C. 1970' C.C-ll. : . ’ Y

64. S.C. 1974-75-76, c.77. . .

65, Supra, note 63, s8.7. ' .

66. Ibid., 8.9(1l)(b).
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The” results of Canadian participation in INTELSAT
have a significant effeé¢t .on the: regulation .of satellite
telecoﬁmunications +in Canada. ™ Any satellite system that

operates ‘separatél} .from INTELSAT whether 'by Teleglobe,’

- the federal government or any other Canadian entity must be

K

coo:dinated\with INTELSAT. This has potential for iﬁbeding

L1

the efficient development of Caﬁ%dian satellite telecommuni-
cations because Canada is obllgated to sustaxn the INTELSAT

monopoly even at the expense of natlonal 1nterests.;

' * v

The %uestlon thus_arlses ‘as to the means by which

Canada can protect itg telecommunications develapment within

.

the INTELSAT structure. The first issue is.the control of

Al

. i \ .
the Signatpory, Teleglobe. Can Teleglobe as Signatory folle

polic1es contrary to the Govsrnment s .where furtherance of

N

INTELSAT iso concerned?) It is unlikely. The Teleg obe - Act

clearly states the role of Teleglobe as follows-

\

-

-+ 8(1) The Carporation is for all purposes of
this Act an agent of Her Majest and its .

powers under this Act may be exercized a
only as _an agent of Her MaJesty. (emphasis
T added)"

A
\

The ultimate control of the powers exercized by

Teledlobe thus rest with the government: This also means

»
H

that should the federal government adopt policies contrary

to those of Teleglobe, the: goégrnment policies take

" -

precedaQtf " This is of current importance because the role

of INTELSAT as the sole means of international satellite
¥y N

.
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telecommunication is being questioned, 1in the U.S. in
particular, but also in Canada. As we shall see in the next
section agreements between Canada and the U.S. ‘have

broadened thg possibilities for international use of each

qthérs ‘communication satellites. Furthermore a situation is

»

arisjing in Canada where. private firms utilizing leased
¢ \ . -

-

C~anad\ian‘\§a~tellite t}:ansponders are selling relayed s‘ignals
emanating i"n the U.s. to, places ‘outsid_e Canada. .This too
raises’ issues concerning Canadia‘n obligations to
I!\ITl’::I_.SA'I\‘..G‘8 ‘The situation is ,still novel .and there is,
as yet; no indication of how the 1legal questions wiil bg

answered. It may be, however, that Canada will have to

re-evaluate its membership in INTELSAT and the consequences’

this will have on the development and regulation of the

Canqdian satellite telecommunicatidn industry.

3

e o

68. As an example of this, currently a Canadian telecommu-
nications company that provides a satellite service,
picking 'up U.S. television broadcasts (terrestrial
propagation) and relaying them to the Canadian north,
wishes to sell these retransmissions to another

country. This raises the issue of whether or not
Canada must seek coordination with INTELSAT over this
service.

R P bt g et s e s - PR o veart el ot vl s -
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3.4 Bilateral Agreéments . .

Canada, over the years, has enteréd into a number
of bilateral agreements on a variety of subjects concerning
telecommunitations. These agreements have been principally
with the United States and have usually taken an informal
form: the exchange of notes or letters. Despite this form
"they have played a significant role in achieving an
efficient telecommunication service for Canada.®? In this
section the exchanges of letters between éhe U.5. and Canada
on use of communication satellites will be examined. The
question arises first as to the legal effect o;.,such

.
exchange agreemenfs. -

The wultimate 1legal expression pf bilateral
agreement in internagiona{ law is the. treaty. Thé Vienna

-

Convention on the Law of Treaties?0 defines a treaty as:

an international agreement concluded
between States in written form and
governed by international 1law, whether
embodied in a single instrument or in two

69. There are now over: 15 agreements between Canada and the
United States concernlng telecommunications. They
cover such issues as the assignment of "frequencies on
the North American Continent, the coordination and use
of radio frequencies above thirty megacycles per second
and pre-sunrise operation. of certain standard (AM)
radio hroadcasting stations.

70. The text of the Convention 1s reproduced in (1969), 8

Int'l ‘Legal Mat. 679, )
-
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.71. 1Ibid., Art. 2(1)(a).

e

or more related instrument_?1 and wﬁatéver
its particular designation. . . ¢

This encompasses a wide variety of agreements and, implies
o
that there is little need for any "formality". As Brownlie

states when writing about treaty form:
,1

° The' manner in which treaties are negoti-

ated and brought into force is governed by

the intention and consent of the parties.

There are no substantive requirements of

form, and thus, for example an agreement

' may be recorded in the minutes of a

conferance. In practice form is governed

N partly by usage, and thus form will vary

according as the agreement is expressed to

be between states, heads of states,

governments (increasingly used) or

; - 72
particular ministers or departments.

‘' An exchange of notes or letters is thus an
acceptable mechanism for. establishing a treaty relationship.

so long as it expresses in writing the intent “and consent of
A < A :

%

the parties. Indeed, the, adoption of treaties by this
* N

simplified method is becoming more and more common-
place.73 ’ oo .
\ ' \ ‘
Given that such agreements are treaties, the impact
A > -
they have on municipal law is. as mentioned earlier in this

chapter; if they affect the rights of entities or persons-in

~

Canada they must be impleménted @préqgh legislationl

N . N

N -

72. Brownlie, I., supra, note 3, at 584-5. \ )

. §

73. See “urther, Gotlieb, A., Ganadian Treaty Making,
(Toronto, ,1968).

«
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Satellite telecommunicatiopf%}affic between Canada

A

and the U.S. is governed by an arrangement created by an
exchange of letters. The initial agreement was formulated
in 1972 when letters were exchanged between Bert W. Rein,
the Deputy Assistant Secretary for Transportation and

S

Telecommunications of the United States and K.B. Willianson,
74

IS

Minister of the Embassy' of Canada of Washington and

F.G. Nixon, Administrator, Telecommunications Management

Bureau, Canadian Department of Communications.’>

The impetus for the agreement was an amendment of

76

the Telesat Canada Act changing the objects of the

company from providing strictly intra-Canada telecommunica-

tion services to providing Jinternational service. The

exchange clarified the new situation. Canada, asserted that
the primary purpose for Canadian satellites was to provide
domestic telecommunication services and that any services to

or between points outsjide Canada would only be incidental to

74. U.S. Letter of Nov. 7, 1972 the text of which appears
in the U.S. Department of State Bulletin, Feb. 5, 1973,
at 146. .

75. Canadian Letters of Nov. 6 and Nov. 8, 1972 the text of
which appears in ibid., 145 and_147.

76. Letters Patent 4.1.73, persuant to s.33 of the Telesat

Canada Act, R.S.C., 1970, c.T-4 tabled in the House of

Commons 4.1.73 and effective 15.2.73; Canada Gazette

- . 101

Part I, No. 6, Vol. 107, p. 542,
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the primary purpose. Canada also reassured the United
States that the new Telesat objectives would not be
inconsistant with Canada's obligations under the INTELSAT
Agreement. The United States accepted Canada's position and

confirmed that they would continue to provide launching'
facilities for Canadian telecommunication satellites.
Furthermore, the agreement provides for special emergency
conditions under which the satellite telecommunications
facilities in one country may assist those in the other

country. It is made clear that satellite transborder serv-

;
1

ices need the consent of both countries to be implemented.
This agreement was signed by relatively low level

officials of each government and has never been ratified by

the internal ratification processes of either nation. Even

so it still fits the treaty definition set out in the Vienna

Convention; the parties -showing their willingness to be

bound by this agreement from their actions. Canada in
particular has shown this through its prosecution of
Canadian owners of earth stations that pick-up and retrans-
mit U.S. satellite signals.77 It has only become evident
recently tﬁat Canada may not have passed appropriate

municipal 1legislation to implement this aspect of the

77. See for example C.R.T.C. v. Shellbird Cable Ltd.
‘(1981), 60 C.P.R, (2d4) 215 (Nfld. P. Ct.).

v
I N D e et e n 4 een A e g, ey = e+ ¢ T L



103

agrgement.78

The level of this agreemenE does indicate, however,
that while it may be a "treaty" neither party considers it
to have the same status as a regular treaty. In Canada,
because it was never approved By the Cabinet or. Parliament, I
it may not have the force of law municipally; This, of
course, may not be used to excusg non—perform;nce .of

-

obligations that arise from the agreement. ' 2

The effect of this 1972 agreement was to limit
transborder telecommunications via satellite to a s}gnifi-
cant extent. The bulk of such service was being provided by
,terrestrial telecommunications services. This limited the
potential growth of the Canadian telecommunications industry
and with the rapid advance of that industry pressures

mounted indicating changes were needed in the agreement. 1In

—~—— ™
AN

Augﬁst 1982 an addendum to the 1572 exchange of letters

increased the transborder satellite service.79

. The addendum took the form of an exchange of

ietters between the Canadian Ambassador to the United Statgs

of America, Allan Gotlieb and the Assistant Secretary of

78. See further Chapter V, infra. \

79.. The text of this exchange of letters 1is8 found  in a
Department of Communications News Release, Canadian and
United States Communications Satellites to be Used for
Transborder Services, Aug. 26, 1982,

. : 3
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State for Economic and Business Affairs, U.S. Department of
State. The level of tpe signatories here shows more

expressly each country's consent and a wish to be bound by

-

the agreement.

The agreement recognizes the considerable ecbnomié
contribution that transborder fixed-satellite services could
bring the U.S. and Canada and in order to bring this about
increases the limited use of such facilities set out in the
1972 agreement. The joint use of facilities of U.S. and

Canadian domestic systems is authorized under the following

principles:

a) the services will be provided jointly
between Canada and the U.S5. by entities
authorized by Canada and recognized as
operating entities in the U.S.:

b) such services must conform to the applica-
ble regulatory procedure of each country

c) ownership of Canadian earth stations shall
be Canadian and U.S. stations in conform-—
ity with U.S. law.

d) The conc&yt of INTELSAT 1is still
supported. :

Pursuant to this agreement " Canada immediately

authorized Telesat to enter into such a venture.81

80. INTELSAT agreed to this arrangement in Oct. 1982,

81. Announced in the Department of Communications News

Release supra, note 79. The first U.S. company to

Y reach agreement with Telesat on such a venture was the
American Satellite Company.
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This argreemenp, a£ present, defines the regulation

and policy towards U.S./Canada transborder) satellite
services. It pertains only to fixed-satellite services and
thus is considered by tﬁe Canadian government to fall within
the prohibitions of international and domestic ra?io regula-
tion on the authorized reception of private signalé.82
The agreement also does not derogate Canada's authority to
regulate the reception and destribution of radio and
television programming in Canada. It does, however, expand
the potential for different kinds of communication services
to be developed by'Canadian entities. They may now have
greater access to U.S. markets, though this will still be

subject“to Canadian regulatory authority.83

[

82. News Release, ibid.; see also, infra, Chapter IV.

83. 1Ibid., the Gotlieb létter, para. 8.
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%
CHAPTER 1V

THE REGULATION OF SATELLITE TELECOMMUNICATION IN CANADA

Canadian satellite telecommunicatioﬁ polfcy is
designed to further the national telecommunication policy in
Canada.1 Consequently, the requlatory framework that
governs satellite telecommunication is a by-product of the
legal regime developed from national telecommunications

policy. This chapter examines that legal regime and the

" framework it creates for satellite telecommunication.

The Jjurisdiction over telecommunic;tion in Canada
is divided between the federal government and the Provinces;
the legal regime thus <comes from both sources.2 The
communication satellite, however, falls within the exclusive
jurfsdiction of the federal government, Therefore, the
legal regime created by the federal gogernment for telecom--
munications is the only one that provides the regulatory

framework for satellite telecommunication.

1. For further see supra, Chapter I.

2, See supra, Chapter II for detail.

AP b
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4.1 Federal Regulation of Telecommunications

The Federal regulatory structure for telecommunica-
tions is not derived from one omnibus "Telecommunications
Act". Instead, there are a number of sources of regulation.
The predominant reasons for this are the technical complex-
ity of and the Canadian policy for telecommunications. The

complexity of telecommunications has given rise to regula-

tion derived from sources as varied as the Criminal Codgz \

and the Railway Act.? Regulation has had to address

o

issues such as technical equipment standards, frequency
spectrum gllocation and licensing.

Canadian telecommunications policy has greatly
contributed to thé multiplicity of regulatory sourées. As
examined in Chapter 1, Canadian policy developed in reaction
to the technical complexié& of telecommunications, and, more
importantly, to the potential effects of telecommunications
on Canada as a sovereignqmulticultural nation. A major
part of Canadian telecommunications policy has been the
division of telecommunications into fwo categories for
regulatory purposes; broadcasting and point-to-point tele-

communications. This consequently divides the regulatory

3. R.S.C., 1970, Ce C‘34' as am, \

N

4. R'S.Cu, 1970' COUR-Z' as am,
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authority over telecommunications. Regulatory authority for

point~to-point telecommunication 1lies, for the most part,’

with the Minister of the Department of Communications (DOC).
That for broadcasting lies, for the most part, with the
Canadian Radio-television and Telecommuniéations Commission
(CRTC).?> Authority over the technical éspécts of
telecommunications rests with the DOC. Together they create
the regulatory framework for telecommunications and oversee
its implementation.,

?

4.2 The Department of Communications

The source of the Department of Communications'

general authority over telecommunications is the Department

of Communications Act.® The duties, powers and functions

of the Minister, given therein, extend to all matters over
which the Parliament of éanaéa has jurisdiction relating to
telecommunication and the development and utilization of
communication undertakings, facilities, systems and services

for Canada.’ More specific authority 1is given in other

5. As will be seen, however, ‘the CRTC's authority does
extend to certain aspects of point-to-point telecommu-
nications.

60 ° R.S!CI' 1970, Ce C‘ZO, as am.

7. Ibid., s. 4.
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\

Acts deaiing with particular aspects of telecommunica-
[}

g tion.8

The most important of these other Acts in terms of
vesting authority to the Minister over telecommunications in

Canada is the Radio Act.9 The Act states:

3.(1) Subject to subsections (2) and

; (3), no person shall '
({a) establish a radio station, or

(b) install, operate or have in his s
. possession a radio apparatus ‘
g . at any place in Canada or on board any

(¢) ship or vessel that is registered ,
or licensed under the Canada_ Shipping ,
Act or owned or under the direction_or -
= ' control of Her Majesty in right of
Canada or a province,
(d) aircraft registered in Canada, ot .
(e) spacecraft under the direction or )
control of Her Majesty in right of
Canada or a province, a citizen or
ot resident of Canada or a corporation
incorporated or resident in Canada,
except under and in accordance with a -
licence and, to the extent that it is'a
: broadcasting undertaking, except under
' and in accordance with a technical
construction and operating certificate,
issuf& by the Minister under this
Act. '

The establishment of a radio stationll and the

8. See for example the Telegraphs Act, R.S.C., 1970, c.
T-3 and the Federal Canada Act, R.S.C., 1970, c. T-4,
as am.

<

9. RoS‘Co' 1970, Ce eR"l’ as am, ' -—

10. 1Ibid., s. 3(1).

11, The definition given by the Act is: "Radio statigg‘
means a place wherein radio apparatus is located”.

¢
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utilization of fadio apparatus in Canada are subject to
mandatory government approval and it is the Mipister who
gives that approval.

In giving approval thé Minister may issﬁe either
radio 1licences or technical construction and qperating
certificates,l? The minister may prescribe classes of
licences and of technical 'construction and operating
certific§tesl3 and make them subject to such terms and
conditions as_he considers appropriate éo ensure the orderly
development and operation of radiocommunication in
Canada.l4

Badio licences are issued "in respect of radio
stations and radio apparatus to the extent that they are not
broadcasting undertakings."15 Technical conézruction and

"in respect of radio

operating certificates are issued
stations and radio “apparatus to the extent that they are
broadcasting undertakings".16 This wording creates an

important distinction between the two types of approval. It

(continued from previous page)
Ibid., s. 2(1).

12. 1Ibid., s. 4(1)(b).
13.. Ibid., s. 4(1)¢a).

; Ibid.
14. Ibid., s. 4(1)(b).
15. 1Ibid., s. 4(1)(b)(1i).
16. 1bid., s. 4(1)(b)(ii).
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gives the Department of Communications cohplete authority to
licence pbint—to~goint,telecommuniaation by radio and limits
its authority over broadcasting by radio to approval of its

technical aspects. Ministerial authority in relation to

. broadcasting is set out in section 5 of the Act where he is

given the duty® to "regulate and control all technical
matters :elatihg to the planning for and the construction
and operation of broadcasting facilities."1’

+The Minister is given wide discretion to issue
licences and technical construction and operating certifi-
cates. He may set terms and conditions to their issue and
mayl amend conditions where he considers such amendment
necessary for the purpose for which the oriéinal conditions
were provided.18 The scope of this discretion is so
g}eat that in the case where a technical construction and
operating certificate. is issued this wide discretion could
be used to usurp the licensing authority of the CRTC over
broadcasting.

The Minister has the power to suspend or revoke a
licence or technical construction and operating certificate

*

where the holder fails to live up to the conditions of

18. 1Ibid., s. 4(1)(e).

17. 1Ibid., s. 5. . .
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approval or hés obtained that approval through fraud.19

®
This power, however, may only be invoked with the consent of

the operator or if both proper) notice and a reasonable
\

opportunity. to be heard have been given to the holder.20

The Act further gives the Minister the authority to make
21

exemptions fro this approbal in certain circumstances

L 22 ”~

through regulations

a

Act also gives the Minister a great deal

The Radio

of power to regulate telecommunicat(bn in Canada by giving
him the authority to make regulati&ns prescribing the type
of radid apparatus to be utilized with each class of .radio
station, assigning €freque cies and power to be used and
settipg out, except in the paée of a broadcasting service,
the nagure of the service tg\be rendered.?3 The Minister
thus controls the fundamentai aspects of radiocommunication

)
in Canada.

° -

The . procedure for atzgining the appropriate

approval is determined by the Minister. He has the

19. Ibid., s. 4(1)(d4).
20. Ibido’ S. 4(2)0

21. 1Ibid.,- s. 3(23: the circumstances are seg out in ss.
3(2)(a), (b) and (c).

4

22. 1Ibid., s. 7(1}(1).
23. 1bid., s. 7{1)(b) and s. 5(b).

""—“
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authority to prescribe by regulation the form and manner of
24 '

applications for 1licences and the form of and

information to be submitted with an application for a
technical construction and operating certificate.?2> The

determination of who may apply to the Minister for a licence

is a power of the Governor-in-Council.2®

27

The General Radio Regulations, Part I set out

specifically, in sections 5 to 17, persons who may hold
licences. The actual application procedure for a licence is
not detailed in the Regulations. .The only regulation
regarding licence application states only that:
Applications for licences for radio
' stations shall be dealt with on their
individual merits and shall be made on the
prescribed form obtainable from the
Department, Otsiwa, or a departmental
radio inspector.

There are no provisions for a formal hearing of the

applicatioil and no provision in the Act or the Regulations

24, 1bid., s. 7(l)(a).

25, 1bid., s. 5(a).

26. Ibid., s. 6(1)(c)(i).

27. C.R.C., 1978, c. 1371.

28. General Radio Regulations, Part I1I, C.R.C., 1978, c.
1372, There 1s no comparable regulation for

applications for technical construction and operating
certificates.

oL, . '
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allowind an appeal to the decision of the Minister. 22

I3 hga PN
A hearing 1is only required in the case of suspension or

revocation of a licence. . —

v 2

]

4.2.1 Implications for Satellite Telecommunication [
’ i

\

The Departmént of Communications, through its ™
Minister, 1s responsible for the licensing of point—to—péint
telecommunication 5y radio, the assignment of the freguency
spectrum to radio services and the regulation and control of
all technical matters relating to both point-to-point and
broadcasting facilities. The telecommunication ,satellite
functions through radiocommunication and must abide by the
regulation of the Department to the extent that it is not a

f) -~ broadcasting undertaking. The General Radio Regulations,

Part 1II specifically makes "space stations" one of the

classifications of radio stations under their author-

29. While it is beyond the scope of this thesis to analyse
the administrative law aspects of this process it
RN should be mentioned that the licensing procedure may be
) an admistrative decision as opposed to judicial or
guasi=-judicial. There is nothing in the language of
the Act that suggests a hearing is contemplated before
, a decision 1is reached. It is a question of granting
rights and there are substantive criteria to be applied
to all cases. Furthermore, the adversarial process is
not in effect. See MNR v. Coopers and Lybrand, [(1979]
{ T 1 S.C.R. 495; 92 D.L.R. (3d) 1. )
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ity.3o

A point-to-point satellite telecommunication system

must be 1licensed by the Department of Communications in

o order to operate.31 It must meet the standards set out

by the Minister for that type of service. " Also)

to the
: 'e\xte(nt that the system is a broadcasting undertaking, it
must be issued a technical construction and operating
certificate, subject to the terms and conditions of the
Minister. The scope of the term "broadcasting undertaking”
under the Act encompasses all aspects of a satellite
*f'i.:elecommunibcation: transmitting earth stations, communica-

el

e ¥ tion:satellites and receiving earth stations.

f‘--ﬁ‘ The regulation of receiving earth stations is of
particular interest in satellite telecommunications. One of
the most important exemptions to licensing made by the
\ Minister is to radio receivers that are not part of a
broadcasting receiving undertaking and intended only for the
reception of broadcasting.32 This exemption eliminates

the need for licensing of receivers like televisions and

radios and has been extended to some types of satellite

©

30, Supra, note 28, ss. 4(f) and 7(1)(e).

31. Supra, note 9, s. 3(1)(e). » s

32. Supra, note 28, s, 6. s n X -

3 ///
. ~ P
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’ television receive-only (TVRQO) earth stations.33 This
. - has opened up the potential of satellite telecommunications

‘ but, as will be shown in Chapter V, it could also intensify
the conflict over which satellite signals may be received
and whose rights in those signals will be protected. This
has created controversy in this area.

The Radio Act gives the Governor-in-Council the
authority to determine who may be 1issued licences by the
Minister.34 This, in effect, allows the determination of
who may operate a satellite telecommunication system in
Canada. There 1is no government monopoly expressed in
regulatioor; as regards the ownership of communication
satellite systems. \Private ownership is possible. 1In fact,
the wording of section 3(1)(e) of the Radio Act, "spacecraft
under the direction or control of ... a citizen or resident
of Canada or a corporation ‘incorporated or resident in

Canada", would suggest that private ownership is not only

-

vy 'permitted, but expected.f Privately owned satellite systens,
as.”"found in the United States have not, however, come to
f Canada. - This is a product of Canadian policy as much as any

f/ other factor and illustrates the effect governmental policy

33. General Radio Regulations, Part II, Amendment, S.O.R./
Ve 83-422.

34, Supra, note 9, s, 6(1)(c).

7
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has, even when regulation does not specifically disallow a’

thing. The authority to allow ownership of satellite
telecommunication apparatus rests with the Department of

-

Communications.

4.3 The Canadian Radio-television and felecommunicati&:

Commission (CRTC)

The Canadian Radio-television and Telecommunica-

\

tions Commission Act35 is the constitutional Act of the

CRTC. Section 14 establishes 1its objects and powers
dividing them into two distinct categories; those in
relation to broadcasting, which are set forth in the

Broadcasting Act:,36 and those in relation to telecommuni-

cation other than broadcasting set forth in the Railway

Act37 and the National Transportation Act.38

35. SoCo r 1974—75-76' C. 49.
36. R.5.C., 1970, c. B-ll, as am.
370 Supra, note 4. ]

38- R.SIC.’ 1970' Ce N"l?o *
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4.3.1 Powers in Broadcasting Matters

Jurisdiction in.relation t6 broadcasting in Canada
rests with the federal government which through the

Broadcasting Act vests powers in the CRTC to exercise this

jurisdiction, Section 15 of the Act sets out the broad

objects of the CRITC. These are to regulate and supgrvise

all aspects of the Canadian broadcasting system with a view

to implementing the broadcasting policy enunciated 1in

section 3 of the Act.39 In order to carry out these
objects the CRTC is given regulation making powers‘m and

1i i 41 Y
cen51ng powers. .

The CRTC may make regulations in several specific
areas respecting programxstandards, the character of
advertizin‘g, the political use of broadcasting and network
oper:'at:ions.42 It also has the broad power to make
regqulations "respecting such other matters as it deems
necessary for the furtherance of its objects".‘”

Licensing powers include the abilities to prescribe classes

\,

39. See supra, Chapter I, p. XX for detail.
40. S_’uplg, note 36, s. 16.

41. 1bid., §. 17.

42. Ibid., s. 16(1)(b).

43, Ibid., s. 16(1)(b)(ix).
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¢

of licences,44 to issue licences in "furtherance of the

objectives” of the crTc?> and to revoke 1licences.

46

The CRTC has broad discretion in using its powers under

these

-

sections of the Act and

«.+«has not declined the invitation of such
sections to exercise 1its discretion
expangively. The breadth of the Act's
language has tended to iHSLh te the
Commission against legal attack.

The Courts have upheld the CRTC's broad use of its

discretionary powers when this use has been chal-

lenged.

on without a valid and subsisting broadcasting licence.

48

A broadcasting undertaking49 cannot be carried
50

44,
45,
46.

47,

48,

49,

50.

s i s B

Ibid., s. 16(1){(a).
Ibid., s. 17(1).

Ibid., s. 16(1l)(c).

1'd
Johnston, C.C., The Canadian Radio Television and
Telecommunications Commission, A Study of Administra-
tive Procedure in the CRTC, study prepared for the Law
Reform Commission of Canada (Ottawa: Minister of
Supply and Services Canada, 1980).

See, for example, In re Capital Cities Communiom&tions

Inc., [1975]) F.C. 18 (F.C.A.)

The Broadcasting Act, s. 2 defines "broadcasting
undertaking as including a broadcasting transmitting
undertaking, a broadcasting receiving undertaking and a
network operation, located in whole or in part within
Canada or on a ship or aircraft registered in Canada."

Supra, note 36, S. 28(3).

I - L e T
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The CRTC may issue broadcasting licences for terms not
exceeding five years, subject to such conditions deemed
appropriate for the implementation of the broadcasting

51

policy enunciated in section 3 of the Act, These

factc;rs make the licénsing function o?. the CRTC its most
img;ortant power in carrying out i;:s objects., The majority
of applications made to the CRTC concerning broadcasting
matters are for the issue, amendment or renewal of broad-
casting Llicences.52

The CRTC must hold a public hearing in connection
withj an application for the issue of a brocadcast

lice ce.53 In all other matters that come before |it,

. however, it has the discretion to decide whether it would be

in the public interest to hold a public hearing.54 The
CRTC is given v;ide powers with which to*onduct its hearings
and may make rules respecting the 'procedure for making
applications and the conduct of hearings resulting from

those applications. 55

51. 1Ibid., s. 17(1)(a).

) \ .
52. Johnston, op. cit., note 17, at 21.

r

53. Supra, note 36, s. 19(1). —

54. The nature of this discretion 18 discussed in National
Indian Brotherhood et al. v, Juneau et al. (No. 3),
F.C. 498 (F.C.T.D.) h

55. Supra, note 36, ss. 19(7) and 21.
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The procedures for application to the CRTC for the
igsue, amendment or renewal of a broadcast licence are

explicitly laid down in the Act and the CRTC Rules of

Procedure. 26 The Rules provide that all applications
shall be in writing containing particulars outlined in
section 3 of the Rules. Public notice is to be given of -any
public hearing to be held in connection with the applica-
tion.%7 Any interested person may become an intervener
following the procedures laid down in the Rules, section 14
and the_applicant may object to an intervener stating the

grounds for so doing. The application then proceeds to

hearing. }

The character of the broadcast hearings |is
informal. No new evidence may be introduced except in
support of statements contaiﬁéd’ in ‘the application,
intervention or reply and it 1is not take> under oath.
Applicants and interveners make presentations and are
questioned by the Commissioners and Commissibn Counsel on

both their written and oral presentations. Crossg-

examinétion beyond the questioning of the CRTC does not take

plac;e.58
-
56. C.R.C., 1978, c. 375. . .

57. Supra, note 36, s. 20(1).

58. The lack of a right to cross-examine during the hearing

|
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The decision of the CRTC in an application is

\

final, except as provided for in the Broadcasting Act, The

Act provides two exceptions. An appeal lies from a decision
of the CRTC to the Federal Court of Appeal, upon leave of
the Court, on a question of law or jyrisdictioh.sg The
appeal must be laid within one "month of the date the
decision was iséued. The second exception is that CRTC
decisions are subject to Cabinet review, a cansequence of

which is that the Governor-in-Council may set aside’ the

decision or refer it back to the CRTC for reconsideration

and rehearing.60 This exception is limited, bowevef,

because the Governor-in-Council must act within sixty days
of the issue, amendment or renewal of the broadcast licence
and since the section only refers to the Governor-in-

Council, he must act on his own motion and not in response

(continued from previous page)
procedure was upheld by the Federal Court of Appeal in

° Lipkovits v. C.R.T.C. [1983] 2 F.C, 321; (1982), 45
N.R. 383, (F.C.A.) where it was held that no statutory
requirement existed creating such a right. For an
assessment of the CRTC Rules of Procedure see Johnston,
C.C., New Developments in Broadcasting Practice and
Procedure, 1in, Grant, P.,S., ed., New Developments in
Canadian Communications Law and Policy, (Law Society of
Upper Canada, 1980)

v
<

59. Supra, note 36, s. 26,

60. Ibido' S. 23.
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to petitions of interested part:ies.61 .

The sup‘ervisory powers of the CRTC create for it
the function of policy-maker. As 'noted 1n Chapter I the
CRTC has been very active in formulating policies especially
as guidelines for its licencing decisions. The Courts have
upheld this use of policy statements.ﬁz This power of
the CRTC to make policy has 1in fact supplanted to a
significant extent the use of its regulation-making power in
the exercise of the licensing function. Of this the Courts
have said:

I have no doubt that if requlations are in

“' . %force which relate to the licensing
function they would have to be followed

even if there were policy statements that

were at odds with the regulations. The
regulations would prevail against any

6l. An examination of the deficiencies of Cabinet review of
independant tribunals is beyond the scope of this
thesis. Concern over this has been expressed by
certain publicists as, for example, in the discussion
found in Janisch, H.N., The Role of the Independant
Regulatory Agency in Canada (1978), 27 U.N.B.L.J, 83,
A number of Bills. have also been introduced to

' Parliament over the years to amend the Canadian Radio-
television. and Telecommunications Act, supra note 3, to
allow Cabinet directions to the CRTC of a wider type
and with a clearer legal basis than is now found in the
Act. The latest effort, Bill C-20, 32-33 Elizabeth ITI,
1983-84, s. 15 died with the calling of the Sept. 4,
1984 Federal election, .

62, See statement by Laskin, C.J.C. (as he was then) in
Capital Cities Communications Inc. et al. v. Canadian
Radio-Television Commission, [1978] 2 S.C.R. 141, 171;
(1977), 18 N.R., 181, 208,
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policy statements. 63

The CRTC, in this area and with the blessing of the
courts has elevated policy stater;tents to the .status of
regulation, absent any ac¢tual regulation. Thus, th;a CRTC
furthers its regulatory powers with respect hto broadcasting

matters.

4.3.2 Powers in Point—-to-Point Telecommunication Matters

In addition to broadcasting regulatory powers, the
CRTC has vested in it regulatory powefs, over aspects of
point-to-point telecommunication. These powers are narrower
in scope than those it has in broadcasting matters and its
jurisdiction 1is not as great. As noted in Chapter 1II
jurisdiction to regulate point-to-point telecommunication in
Canada 1is divided de_facto between Federal and Provincial
spheres. The jurisdiction of the CRTC is thus limited to
those se'rvices and facilities coming under Federal jurisdic-
tion. The _qglg___A__(&,s"" which constitutes the CRTC,
transfe.rs to the Executive Committee of the CRTC all the
powers, duties and flinc;tiéns related to point-to-point

-telecommunication that had been vested 1in the Canadian

«
‘e

63. Ibid., 208 (N.R.).

64. Supra, note 35.
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Transport Commission (cTc) .03
The CRTC's principal regulatory po@ers in this area

are found in sections 320 and 321 of the Railway . Act®6

and in\the National Transportation Act.®’ All tolls to

be charged by federally regulated entities for telephone or

telegraph services must meet the a@proval of the CRTC under

~

“the standard that:

tolls shall be just and reasonable and
shall always, under substantially similar
circumstances and conditions with respect
to all traffic of the same description
carried over the same route, be charged
equal to all persons at the same

rate.

The CRTC has power of approval over all agreements
in relation té the connection of federally regulated systems
tojany other systems.69 The CRTC als$ has the power to
hold hearings,70 to issue orders and to make regula-

\
tions’l with respect to its jurisdiction in point-to-

point telecommunication.

Section 3 of the Broadcasting Act provides policy

65. 1Ibid., ss. 14(2), (3).

66. Supra, note 4.
67. Supra, note 38. N
68. Supra, note 4, s. 321(1).

69. 1Ibid., s. 320(1).

70. Supra, note 38, ss. 17-19.

71. 1Ibid., s. 46.

73
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principles to guide the CRTC in the 'carrying out of its

mandate in broadcasting matters; no such statutory policy

principles exist for point-to-point telecommunication. As

&
with the Broadcasting Act/ however, the CRTC interprets the
/

language of the- Railway Act, pertaining to itself, in an

expansive fashion. At the assumption of jurisdiction over

point-to-point telecommunication the CRTC stated that:

The principle of "just and reasonable
rates” is neither a narrow nor a static
concept. As our society has evolved, the
idea of what is just and reasonable has
also changed, and now takes into account
many considerations that would have been
thought 1irrelevant 70 vyears ago, when
regulatory review was first instituted.

¢ Indeed, the Commission views this
principle in the widest possible terms,
and considers itself obliged to
continually review the level and structure
of carrier rates to ensure that telecommu-
nications services arsg fully responsive to
the public interest,

This has led to the CRTC being a“major policy-maker
in this area, policy that is importént to the regulation og
the point-to-point télecommunications.

The processing of applications to ‘the CRTC in®

point-to-point telecommunication matters is different from

that in broadcasting matters. The process is set out in the

72. Telecommunications Regulations - Procedures and
Practises July 20, 1976, Public announcement made in
preparation for a public hearing scheduled for October,
1976. Cited in Johnston, op. cit., note 47; at 46.
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CRTC Telecommunications Rules of Procedure.73 The Rules

divide applications into several major categories including,
inter alia, approval of new tariffs, general rate increases
and approval of connection agreements. 1In each category the
. procedure is unique.’ Generally, however, an application is
submitted in writing. Public notice of the application is
then made in the required form. Those interested parties
wishing to intervene may then file with the CRCT, submitting
the required information. At this point the Rules allow
for the submission of interrogatories in the various
proceedings and set out the obligations of the applicants to
answer t:hem.74 Th‘e application then proceeds to hearing
(if required).

’ The heari'ngﬁmin point—-to-point te.lecommunication
matters before the CRIC are more formal than those-in
broadcasting matter‘s. The proceedings have more the aspect
of a court trial with witnesses giving evidence under oath,
cross-examination allowed, and concluding arguments., The

applicant presents evidence, subject to cross-examination

73' S.O- Ro/79-5540

74. Ibid., ss. 17-18, which along with ss. 13, 15 and 16
"provide a wide range of mechanisms for obtaining and
clarifying the issues which will have té be determined
by the Commission" Kane, G,, The New CRTC Telecommuni-
cations Rules of Procedure: A Practitioners' Guide,
in, Grant, P.S., op. cit., note 58, at 69.
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by the interveners and the CRTC's own counsel. Each of the
interveners then present their evidence, subject to
cross%e‘xamination from interveners of adverse interest as
well as the applicant and CRTC counsel. Concluding
arguments are then made, either orally or in writing.75
A decision is then rendered.

The Federal Court of Appeal exercises appellate
jurisdidtion aover these decisions. An appeal will lie on a
question of law or jurisdiction wupon leave of the
Court.76

The decision 1is also open to Cabinet review,

Section 64 of the National Transportation Act allows the

Governor-in-Council to rescind any order, decision, rule or
regulation of the CRTC on point-to-point telecommunication
matters. This may be done at any time, either on the
GPvernor-in—Council's own motion or on the petition of an
interested, party. The power to review telecommunication
decisions of the CRTC is much broader than that to review
l;roadcasting decisions and the review, because it can be

commenced on the petition of an interested party, may

constitute a second avenue of appeal from the CRTC decision.

75. For a more detailed discussion of the hearing process
see Johnston, op. cit., note 47, at 54.

76. Supra, note 38, s. 64(2).

’

»
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As with Caﬁimet review of broadcasfing decisions, questions

L
1

arise concerning the propriety of Cabinet reviews of

independent tribunals.’’

¢

4.3.3 Implications for Satellite Telecommunication

The CRTC has vested in it régulatory jurisdiction
over a -major part of telecommunications in Canada. Its
power in\broadcasting matters is pre-eminent because it has
tﬁe duty to carry out the broadcasting policy enunciated in

section 3 of the Broadcasting Act and has been given the

power of licensing "broadcasting undertakings" as a means of
implementing that mandate. The CRTC also regulates point-
to—point' télecommunlcations with 1ts powers of tariff and
interconnection approval over such systems that are under
federal 3jurisdiction. Satellite telecommunication systems,
as integral parts of both types of teleéommunication, fall
within the CRTC's juriséiction.

The Broadcasting Act, and the other Acts where the

powers of the CRTC are found, does not speak, as the Radio
Act does, of "space stations" or "spacecraft”" when setting
out the extent of the vested powers. The 1link between

satellite telecommunication systems and the CRTC's

77. See supra note 61.

e e el n ekl ey i A &
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broadcasting licensing powers 1is through the expression

"broadcasting wundertaking". The definition of this
-

encompasses satellites and the terrestrial systems that are

necessary for a satellite telecommunication system.78

The legal link for point-to~-point telecommunica-
tions is found in the definition of "telecommunica-
tions".'? Satellite systems fall under this definition

either as part of larger telecommunication systems or by
themselves. Furthermore, they are subject to exclusive
federal jurisdiction. The CRTC thus has regulatory power to

approve tariff and the interconnection of satellite systems
’

with any other point-to-point system.

The CRTC has considerable regulatory control over
satellite telecommunication in Canada. The CRTC consoli-
dates this control through its power to formulate policy
guidelines for the exercise of its licensing powers in
broadcasting. In 1979, ﬁor example the CRTC formulated

objectives and guidelines for ‘the Satellite Distribution of
\

\
\
A\

\

e i O

78. The precision with which all aspects of satellite
broadcasting systems comes undetr the term "broadcasting
undertaking” is not as accurate as it may at first seem
and has given to legal disputeA especially where it

concerns broadcasting receiving \undertakings. See
infra, Chapter V, \
\

79. See supra, Chapter I.
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/ ‘
Television Programming.”80 This laid down the basic
strategy for the utilization of satellite telecommunication
for television and represents the regulatory direction

Canada was taking in this area.

In Canada the operation of a satellite telecommuni-

-t

cation system, to the extent that it is a broadcasting

undertaking, requires a licence issued by the CRTC. There

L—-

are three general types of broadcasting undertakings that
* ~

can be licenced: broadcasting transmitting undertakings,
broadcasting receiving undertakings and network operations.
Satellite systems can fall under all three of thesel
categories. For the most part, satellite systems are part
of larger terrestrial systems and are licenced within that
framework, either as broadcasting transmitting unde‘rtaking
‘' or as part of a network operation(. The emergence of the
satellite as a separate broadcasting entity unto itself in
the form of Direct Broadcasting Satellites (DBS) is still in
the experimental stages but it could present systems which
were analogous to terrestrial ones and in the words of a
recent Department of Communications publication on DBS:

5

It is reasonable to expect that the CRTC
would license such a vertically integrated
operator in the same way as a terrestrial
TV station - as a broadcasting transmit-

80. 5 C.R.T. Part 2, 49.

[ TRRESN VO ..
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ting undertak.ing.81

! The CRTC also licences bfoadcasting receiving
undertakings as related to satellite signal reception.
Until recently all receivers required licences but there has
been a move in the direction that radio and television
receivers have gone, exempting individual use of such
receivers from licence. 22 The issues involved here _as

. opposed to those that arise‘in conjunction with tgle;i;ion
receivers are néﬁ‘as clear cut, however, and have not yet
been resolved in this regard. They are linkedNto controvery
between the right to receive broadcast signals and
copyright/protection of private signals. It js a major area
of dispute in Canadian satellite telecommunications law and
is discussed in the next chapter.

The CRTC in licensing satellite tel&gommunication
systems has the same broad powers to set terms and
conditions to the licence it has for bther systems. As
mentioned, the CRTC has set policy guidelines so that
prospective licensees will understand the criteria they must

meet. As with regular broadcasting systems these

conditions 1include the nature of the service, Canadian

Bl. Government of Canada, Department of Communications,
Direct-to-Home Satellite Broadcasting for Canada,
Ottawa, 1983, p. 100. :

82. Supra, note 33, .

-
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content and Canadian ownership. An example of such
guidelines for a specific service that incorporates
satellite telecommunications into broadcasting, are those

for pay television. The CRTC set out objectives and

guidelines in a. policy statement83 affirming that this

new service would adhere to policies’of Canadian content,
and equal access, The guidelines also significantly state

that:

The disbributors should arrange for the
most appropriate method of delivering
programs to local exhibitors. However, in
order to ensure the availability of the
service of equitable rates throughout

Canada, eatellite should be the Ereferrgg
method of national delivery.
(Emphasis added)

Unequivocally, the CRTC promoté&s satellite
telecomfunication as the prime distribution system for }:his
type of broadcasting service. This illustrates that “under
current legislation the CRTC has the ability to regulate
through polic maki?g and does so with satellite telecommu-
nications. ~

The CRTC's tariff approval powers regulate

satellite telecommunications systems used for point-to-point

telecommunication to the extent that they are either part of

et . g e

83. Pay Television Objectives and Guidelines, 5 C.R.T. Part
r 490 —F

84. 1Ibid. s 4 -

1
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a larger network or that they are a séparate system with its
own tarr}fs. Thus, for example an eniity such as Telesat
must have its tariffs approved by the CRTC.

Perhaps more significant, however, is the CRIC's
power of approval over interconnection between a federally
requlated point-to-point telecommunication system and’any
other such system. Satellite systems do nogt ﬁormally
function alone. They exist as part of ‘larger systems’
ferming the means of facilitating long distance communica-
tion between terrestrial systems. . Because of the divided
jurisdiction 1in Canada there are many such terrestrial
systems and that along with federal jurisdiction over
satellites means that interconnection must occur to
establish communications across Canada. This gives the CRTC
enormoys powers will respect to the nature of this trans-
Canada‘xystem and the policy dire¢tion it will take.

The polﬁcy—making nature of this power is

illustrated in one case where the Governor-in-Council later

varied the CRIC's decision (using National Transportation
Act, section 64(1)) because égé CRTC used its policy-making
power at odds with that of the government's. ’a'

The case involved the application of Telesat- Canada

for approval of its agreement to interconnect with the Trans

=]
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Ca;mada ;I‘elephone System85 (now Telecom). After a lengthy
hearing and much deliberation by the YCRTC, it decided not to
approve the agreement based on its own policy considera-
tions. This decision was varied by the Governor-in-
Council,86 the Minister stating.in the accompanying news
release that the Order was’ "dictated by broad issu®s of
public policy,” which lie beyond the reasonable purview of

the CRTC." This action by the Cabinet is evidence that the

I

. ’l CRTC may have too much policy-making power in this area.
\ Cabinet intervention varying a well reasoned CRTC decision
’ 87

; is detrimental to the CRTC's hearing process, however,

'

| ’,/and the reduction of this policy-making power would be
'
| better done through the more direct route of legislative

W

change.

ﬁ?fg. Telesat Canada, Proposed Agreement with Trans-Canada

Telephone System, Telecom Decision CRTC 77-10, Aug. 24,
]:9 ’ 3 COR.T. Pa!‘t 2’ 265.

86, Order-in-Council, P.C. 1977-3155, November 3, 1977,

87. Johnston, op. cit., note 47, at p. 89.
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"CHAPTER V

L4

THE DOWN-LINK DILEMMA

4

The distin¢ction between point-to-point telecommuni-
cation and broaécasting is artificial. It is based upon
differences in the final format of the transmitted data and
upon artificially imposed 1limits on the extent of its
reception, The purpose of the distinction is to provi@g

separate regqulatory regimes for these two broad classifica-

tions of telecommunication. However, as in many cases where

! artificial distinctions are created, there are grey areas;

subjects do not always fall neatly into one or the other of

the classifications. Signals transmitted from communication

satellites frequently fall within one or more of these grey
areas.

The advantage of propagating radié transmissions by

meané of communication satellites is the distribution of the

signal over a large Ggrea.lﬂ This makes possible highly

efficient and relatively inexpensive communication over long

i~

distances. However, the broad dissemination of a radio
signal is a 1liability. It creates so many potential

recipients as to make effective regulation difficult.

1. The area on the earth's surface within which a
communication satellite's signal falls is called a
"footprint".

| J
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Satellites are used in the same manner for both point-to-
point and broadcasting telecommunication; they provide a
long~distance link for a terrestrial systen. ‘bonsequently,
communication satellites represent a grey area; under some
circumstances they are regulated as point-to-point telecom-
munication, under others as broadcasting. This ambiguous
position contributes to 'current legal difficulties which
arise when regulating signal ownership, privacy, .copyright
and the right to receive broadcasting.

Before discussing the current state of Canadian law
in the areas of the right to receive broadcasting, rights to
distribution, privacy and copyright, it is necessary to
examine the legal distinctions between broadcasting and
point-to-point telecommunication. The regulatory framework
for telecommunications in Canada rests on these distinc-
tions,2 therefore the question of which classification
applies to satellite telecommunication signals will be

assessed in 1light of the distinctions which define

broadcasting.

5

2. See supra, Chapter IV, The regulatory authority of the

federal government 1in telecommunications: is divided
into that for broadcasting and that for non-broadcast-

--——-4ng., The applicability of laws and regulations to a
particular telecommunication activity depends upon
which division it is a part of,

P
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5.1 Broadcasting in Canadian Law

As previously noted Canadian telecommunication
policy divides telecommunication in two, " separating
broadcasting from all other forms of telecommunication.3
In order to make this policy distinction £t is necessary to
have a c¢lear and unambiguous legal definition. Canadian law
defines "broadcasting" és distinct from all other telecommu-
nication. This definition is important to the regulation of
telecommunication in Canada and its appligation to the
various telecommunication media should be beyond doubt.
However, an examination of this legal definition when

applied to satellite communication indicates that ‘this is

not the case. ;

“5.1.1 The Criteria of the Definition of Broadcasting

Broadcasting has the following definition in

Canadian legislation:

"broadcasting™ means any radiocommunica-
tion in which the transmissions are
intended for firect reception by the
general public. :

3. See supra, Chapter I.

4, Canadian Radio-television and Telecommunications Act,
S.C., 1974-75-76, c. 49, s. 2; Broadcasting Act,
R.S.C., 1970’ Ce B"ll, S. 2; Radio ACt, R.S‘C.' 1970'

o
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There are three important criteria to this defini-

tion which must be met in order for the definition to be

applied to a satellite telecommunication transmission. The
criteria are that the transmission must be a "radiocommuni-
cation", "intended", and "for the direct reception by the

general public".

a) "Radiocommunication”

In Canadian law radiocommunication is defined as:

o
a

+ee@aNy transmission, emission or
reception of signs, signals, writing,
images, sounds or intelligence of any
nature by means of electromagnetic waves
of frequencies lower than 3,000 Gigacycles
per second propigated in space without -
artificial guide.

As noted in Chapter II, communication satellites\
function by receiving and retrans;}tting signals propagated
through electromagnetic waves. It would seem, then, that
signals transmittedoby means of a communications satellite

Fulfill the "radiocommunication® criterion in Canadian law.

In a number of cases, however, the courts have been

.

reluctant to accept this conclusion.

The issue of satellite transmissions as "radiocom-

(continued from previous page)
c. R-1, s, 2(1).

5. Ibid.
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munication” was specifically dealt with in R. v. Lougheed

Village Holdings Ltd.® There the accused was charged

under the Radio ‘Act7 in the possession and use of radio

8 in carrying on

apparatus and under the Broadcasting Act
a broadcasting undertaking without a valid and subsisting

licence. The trial judge dismissed the case against the

accused stating:

.

...I am not satisfied that the Crown has
led any evidence of electromagnetic waves
propagated in space without artificial
guide. As a matter of fact, from the
evidence led by the Crown, there would
seem to be an irresistible inference that
the electromagnetic waves were propogated
in space with artificial gquide, that |is
the satellite. Having ..come to this
conclusion and having come to the
conclusion that this aspect of the charges
laid 'by the Crown is an essential element
of all three counts, and having come to
the conclusion that the Crown has not
proven this essential element, I have to
now decide whether or not the no evidence
motion s&ould be granted in favour of the
defence.

The Judge held that satellite transmissions were

not "radiocommunication”.

v

6. R. v. Lougheed Village Holdings Ltd. (1981), 58 C.P.R.
(2d) 108 (P.Ct.B.C.).

.

7. R.S.C., 1970, c. R-1, s. 11(1). .

8. RrS.C-' 1970, C. B—ll' S, 29(3).

] .
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The trial decision was upheld on appeal.lo

McDonald, J. reviewed extensively the expert evidence given

at trial for evidence that there were signals "propagated in

space without artificial guide" and concluded that "...I can

1 In addition he found that the

find no such evidence".
evidence that was given
.+.also supports the view that the signal
is "guided"™ and the trial judge could
reasonably draw an inference that the
transmission had been guided artifically
from its original source aq% thus did not
come within the definition.
The appeal decision, therefore, upheld the trial
Judge's ruling that there was no evidence on an important

element of the case against the accused. It also seems to

hold that, on the evidence, satellite transmissions are. not

"radiocommunication" because they are propagated by

artificial guide.
§

A similar decision on satellites as artificial

guides for the propagation of electromagnetic waves is found

in The Canadian Radio Television Commission v. Shellbird

Cable Limited.!3 Here the trial Judge stated: :

I am satisfied from the evidence that the

10. R. v. Lougheed Village Holdings Ltd. (1981), 59 C.P.R.
(2d) 107 (B.C.Cty.Ct.).

11. 1Ibid., 113.
12. 1Ibid., 1l12.

13.° (1981), 60 C.P.R. (2d) 215 (Nfld.P.Ct.)

+

"
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criteria set out in the definition of
radiocommunication has not been met in ¢
that the artificial guide iﬁ4contained in

the TVRO or earth satellite,-

On this finding the Court held that the CRTC lacked

jurisdiction under the Broadcasting Act to regulate the

cable distributor's undertaking to receive and distribute

the satellite signals.

The Court's conclusion, that the signals had been
guided artifically met with imﬁediate criticism. While the
case was still under appeal the following analysis of its

faults was made:
3

Nevertheless, several points about the
case suggest that the court was misqguided
not only in 1its conclusions, but also in
its approach to the issues involved. The
first difficulty 1is that there is no -~

discussion of the meaning of "without
artificial guide" which is the basis of
the ;ggﬂ?ﬁon. Traditionally, the phrase
was JdsSsumed to mean "over wire”, with the , .

actual cable being the artificial guide.
If indeed the court's interpretation that S
the TVRO constitutes an artificial guide
for the signal is correct, then it |is
difficult to understand why microwave
receivers or even conventional antennae
would not bhe classified in the same way
for their position in the transmitting-
receiving network is analogous to that of
the TVRO. If, on the other hand, - the
. - court meant to say the satellite is the
- artificial guide, then the same type of
argument can be made. This argument would
be that:

ry

[jlust about _,every broadcast B
transmitting antenna...guides its
signal. If it didn't that signal

14. Ibid., 219. .
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would fire off equally in all ’
directions.... A lot of it would be

) wasted up in1 the sky, where there's B

- no audience.l® L.

Yet Parliament clearly intended the Act to S
cover such transmission, and the courts Ga

, have 1implicitly accepted such signals as
within the ambit, of the broadcasting
. definition. Itﬁps very difficult to
conceive of any 1ld&gical distinction which
might be made between "regular" transmis-
sions and satellite transmissions, and
between "fggular" receptions and TVRQF®
recepions. .

The reasoning in this case ‘'would also have a

systems. For example, a cable distribut}on system that

received signals exclusively from satellites might not be -

within the regulétory jurisdiction of the CRTC.!7

The decision of the trial Judge in Shellbird was

15.

'16.

17.

-,

P L .

Miller, J., Shellbird wv. CRTC, [1981] (Dec.)
Broadcaster 8, 10. .

Saunders, R.P., Broadcast Policy - Regulatory.
Frameworks and Judicial Responsiveness (1982), 60 Can.
Bar Rev. 495, 499-500 (footnote #20 deleted). ’

The Supreme Court of Canada held in Capital Cities et
al. v. CRTC et al., [1978] 2 S.C.R. 141; (1977), 18
N.R. 181, that the federal government has exclusive
jurisdiction over cable television distribution systems
because they are broadcasting receiving undertakings
receiving signals from broadcasts. If the signal
received was not broadcasting they would no longer be
considered broadcasting receiving wundertakings and
might then come within provincial jurisdiction, though
the Court did not rule specifically on this point,

detrimental effect on the regulatidn regime for distribution -
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reversed on appealle. on the grounds that:

The policy of the Act is not confined to
broadcasting per se, but is concerned with
the use of broadcasting undertakings and,
most 1importantly, the programming provided
by the Canadian broadcasting system. The
Commission would not be able to control
the use of broadcasting facilities and
programming if it were unable to state in
its licence to a bhroadcasting undertaking
exactly what programs that wundertaking™

& could provide. The Whoff purpose of the
Act would be frustrated.

In coming to this decision the Court did not
determine whether the transmissions had been artificially

guided, leaving this guestion open and the definition of

"radiocommunication”, as it pertains to satellite telecommu-

nication, still unfixed.
¥

Y

b) "Direct Reception by the General Public"

L3

This second criterion has two elements: "the

general public" and "direct reception”. The first element

_concerns the "character of the audience".2?0 The “general

public" is not meant to refer to the entirety of the world's

18.. R. v. Shellbird Cable Ltd. (1982), 38 Nfld. & P.E.I.
R. 224; 108 A.P.R. 224 (Nfld. C.A.).

19, Ibid., 234.

20. This test was set down by Wright, M.R., in Jennings v.
Stephens, {1936] 1 A1l E.R. 409, ’

,,,,
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population nor even that of the whole of Canada. It
includes by implication any number of people served by a
limited distribution facility such as a cable company.

This issue arose in the case of R. v. Communicorp

Data Ltd.?! Here the defendant had set up eqguipment
g,«éii;; - which intercepted t)elevision programs from the United States
and retransmitted them by cable to subscribers in two
\, t, apar’tment buildings and a group” of condominuims. To

determine whether the defendant was opera‘ting a broadcasting
undertaking it was necessary for the court to devtermine
whether the subscribers constitute the “general public”,
———— Al -~
The finding was that while the subscribers were .,not the
"general public" with respect to the defendant's cable
system, they were the "generald public:' qua the U.S,
- .television stations that made the original transmissions,
intending them for the general publi<:.22 The key element
in the court‘;'s determination was that the recipients

represent the general public, not that they constitute the

general public.23 However, "[elach situation and case

21. ((1974), 6 O.R. 680 (Ont. Cty. Ct.).

22. 1Ibid., 693.

23. The Courts finding that the defendant company itself is
a member of the general public gua the U.S. television
stations lends further support to this. Ibid., at
692.

[y
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must be considered on its own set of facts and circumstan-
ces".24 The "general public" thus can be made up of ‘a
limited number of persons.

The issue of the make—up of the general public for
the definition of broadcast;ng was also considered in Lount

Corporation et al. v, A.G. Canada et al.?® Here the

Court found that:

"Direct reception by the general public”
must be understood 1in its statutory
context to mean those of the general
public who have bought or rented for their
own use, or otherwise have access to,
receiving apparatus which is in working
condition. Such a meaning must be
~ accorded because it is an obvious fact, of
which judicial notice” can be taken, that
’ human facilities of perception simply
cannot receive the transmissions of
radiocommunication without the intermedia-
tion of radio receiving apparatus.
Because the satellite transmissions in
issue here are not scrambled or encoded,
but are sent "in the clear”, they are
certainly available for direct reception
by the general public within the meanings
of Erée Radio Act and the Broadcasting

NI

"Direct reception®™ is the second element and is

important because satellite commumication systems use
.

intermediate steps in transmitting to recipients. Here it

is of wvalue to consider the definition of "Broadcasting
. o

Satellite Service® found in Article I (No. 37) of the Radio

24. Ibid., 691.

25. [1984]) 1 F.C., 332 (F.C.T.D.).
¥
26. Ibid.,, 350.
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Regulations:

7. Broadcasting Satellite Service:
A radiocommunication service in which
signals transmitted or retransmitted
by space stations are intended for
direct reception by the general
public. -~

t closely parallels the definition of broadcasting
found in |Canadian law, especially in its wuse of "direct

reception by the general public®™. This definition, however,

K|

|
must be interpreted within the context of the entirety of

the Radio_Regulations and is thus elaborated by Article 1

(No. 124) which reads as follows:

124, Community Reception (in the broad-
casting satellite service):

The reception of emissions from a
space station 1in the broadcasting
: seatellite service by receiving
) equipment, which in some cases mdy be
complex and have antennae larger than
those used for individual reception,

and intended for use: )
- .by a group of the general public

at one location; or

- through a distribution system
covering a limited area. (emphasis
added)

Within this context the term "direct reception®
does not apply '* on-lyi to signals received by the public
without the, benefit of an intermediate system. It applies
to all s{gnals that are intended» to ultimately reach the
general public. v

The meaning of "direct reception" in Canadian law

27. Radio Regulations, ITU, Geneva, 1982.



is less clear. There
law to elaborate the
the courts addressed

upon G9 Shapiro, J.

. 148
is no Article 1 (No. 124) in Canadian
definition of broadcasting, nér have
this issue directly. It is touched

in Communicorp when considering the

¢

definitrion of broadcasting in Canadian law:

Certainly, the defendant company receives o
the programme direct. Can it be said that
its subscribers do? There may well be a
very cogent argument that the subscribers
do not receive the programme direct and
that the defendant's refining and cabling
of its results in an indirect reception.
But does this matter? Is not the
important aspect the intention of the

transmitter?

Where the transmissions are

intended for direct reception by the
general public, that 1is where the T.V.
» gtation sends out "radiocommunications"
(which 1include, inter alia, signals,
images, sounds) and it (the T.V. station)

intends them

to be received direct by the

general public, then I believe that you
have a "broadcasting” within the meaning

of the Act.

That being so, it _is

immaterial if some people do not receive

the programme direct. It does not make
the broadcast by the T.V. station any lesg
a "broadcast"™ by reason thereof.
(last emphasis added)

More recently the issue was considered by Muldoon,

J., in Lount Corporation et al. v, A.G. Canada et al. where,

after an extensive analysis of the factual and legal aspects

of satellite t;ansmission he stated:

The definition of broadcasting, as it is
expessed, clearly is not concerned with
whether such transmissions be actually

received by

28. Supra, note 21, at 693,

the general public, but is

L]
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concerned rather with inl:ekntion.29

In order to determine whether a transmissipn is
defined as "broadcasting™, the <criterion of "direct

”

reception by the general public” must first be interpreted

in the light of "intent™.

c) Intent

As noted earlier the physical characteristics of

qs;rf)mupication transmissions are identical whether the end
prodt;ct is defined as point-to-point telecommunication gr‘
broadcasting and the differentiation is made by law. While
in many cases the distinction may be obviocus, in the case of
signals retransmitted through communication satellites there
is considerable ambiguit‘y. These satellites serve €o
"transport”™ television and radio signals and for this reason
it becomes difficult to differentiate between point-to-point
and broadcasting telecommunication. Satellite-transported
signals fall into a grey area of interpretétion.

It is here that the criterion of intent, found in
the legal definition of "broadcasting", emergeg as the pre-
eminant consideration in determinating whether or not a
communication satellite transmission constitutes "broadcast-

ing". The intent of the originators concerning direct

29. Supra, note 25, at 346.

- e b e, LR —
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reception of their transmission by the general public,
becomes the only means of making the distinction under
current law.

Intent involves the state of mind in which an act
is performed. State of mind may only be assessed through
inference. Thus the\tests by which the law determines
intention in legal matters, such as crimes or torts, are
inferential, In defining broadcasting, "intent" must also
he determined in this inferential manner.

Thc; nature of intention in the definition of
broadcasting has been addressed in a recent Federal Court of

Canada case, Lount Corporation et al. v. A.G. Canada et

al.30 Here the plaintiffs sought declarations that their
equipment, certain television receiving equipment situated
atop a hotel they owned, was exempt from licensing and

certification under the Radio Act and the Broadcasting Act.
| —_—

The equipment was being used to intercept televi-
sion signals transmitted -via satellite by U.S. entertain-
ment companies such as Showtime and Home Box Office (HBO).
These signals were then displayed in the guest rooms of the
hotel on television sets. The satellite transmissions
consisted of Ggeneral entertainment fare provided, for

a fee, to contracting cable systems across the U.S. Sent

!

30. Ibid. - “

[ ———
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"in the clear”, these transmissions were nét encoded or
's;:rambled. The originating companies testified that the
transmissions were meant only for their paying subscribers
and not for the general public. They did not deny, however,

that these transmissions were readily available for direct

reception by the general public.
In determining whether or not these signals

constituted broadcasting Muldoon, J. examined the nature of

-

intention with respect to the direct reception by the
general public of these transmissions.

It should be noted, however, that when a
person's intention is to be inferred or
found as a fact, and such intention is
expressed through some instrumentality
other than the thoughts or words of the
person, the nature, capabilities, content
and operational functions of the
instrumentality wielded or operated by the
person can certainly serve as inferential
indications of intent,. In this regard,
determining what is or is not intended by
the persons who cause the signals of
Showtime and HBO to be propagated amounts
‘to the same sort of exercise as 1is
conducted in relation to offences, torts
and delicts, even though no one 1is here
seeking to fix those persons with civil or

o criminal liability. Here, the inference
is to be drawn, or finding made, on a
balance of proba?lilities and not beyond
reasonable doubt.

He is thus establishing an objective test for the
determination of intent where it is germane to the meaning

of "broadcasting"” in Canadian law. It is not enough for the

31. 1Ibid., 346-47.

/]
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¥

originators:of a transmission to subjectively state that the
transmission is not intended for the general public: there
must be opjective evidence that this is the case. Muldoon,
J. thus concludes:

"This is not unlike the criminal law
principle which holds that individuals are
deemed to intend the natural and Br20bab1e
consequences of their acts." Of
course, this case sounds neither in tort
nor in criminal law, but the principles
are founded upon good sense and a profound
appreciation of human behaviour, which are
wholly pertinent in construing the meaning
of "broadcasting™ in 3t-t}‘xe Radio Act and in
the Broadcasting Act,.

It is too soon to state that this "obiectivé" test
will be Canadian law in mthis area. The case is currently
under appeal and the implications need examiring.

Detractors of the objective test prefer a subjec-
tive test because of the expense of encoding or scrambling
the satellite transmission before delivery to subscribers.
Nevertheless this is a way of establishing objec;:ively that
the transmissions are not intended for the ge?eral public.

Let us look, however, a't some ramifications of a
"subjective" test. First of all such an interpretation may

be contrary to Canadian law. Section 3(c) of the Broadcast-

ing Act states expressly that:
&

32. Linden, A.M,, Canadian Tort Law, 3rd ed., (Toronto:
Butterworths, 1982), at 30-31.

P

33. Supra, note 25, at 352.
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...the right to freedom of expression and
the right of persons to receive programs, 3
subject only to generally applicable
statutes and regulations, is unquestioned.
(emphasis added)

This establishes a right for persons to receive broadcast
programs. It is well established that if Parliament wishes
to abrogate a right it must do so expressly.34 If the
right is to be abrogated through means of the statutory
definition of broadcasting then it is done so more e).(presslyr
if the test of intent is "objective". A "subjective" test
of intent would allow originators of television or radio
transmissions to themselves determi;e whether' they were
broadcasting or not. This would allow them to abrogate a
right without being delegated express authority to do so by
Parliament.

It is submitted here also that the "objective” test
laid down in the Lount case is not new . Rather, it is the

expression of the test previously used implicitly by the

courts. In the Communicorp case, for example, Shapiro, J.

finds the transmissions to be those ®"the T.V. station is
sending out to a11*.3% This statement is not based upon
declarations made by the television station nor any other

subjective criteria: it is based objectively upon the fact

%

34, See Spooner 0il Ltd. v. Turner Valley Gas Conservation

35. Supra, note 21, at 692.
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that television stations broadcast to the general public.
Furthermore, if the test of intent in the defini-
tich of ”bpoadcastingf were subjective it might be detrimen-
tal to the proper regulstion of broadcasting in Canada.
Under such a test, the operator of a television transmitter
(especially if it emmitted exclusively pay television) could
declare its transmission as not iptended for direct recep-
tion by the General Public. The transmission would then not
be "broadcasting” and the CRTC would no longer have juris-

diction over the transmitter because it weuld not be a

"hbroadcasting undertaking”.

5.1.2 Broadcasting: The Judicial Outlook

13

|

In orderlto evaluate whether a particular communi-
cation satellite transmission constitutes "broadcasting" it
is essential not only to look at the courts' interpretation
of the criteria set out in the statutory definition, but to
examine the manner in which they have dealt w%ih the concept
of "broadcasting".

The courts cénsidered broadcasting in the Radio

36 case, Here the provinces argued that they

36. Re Regulation and Control of Radio Communication,
[1932] A.C. 304; 2 D.L.R. 81 (P.C.).

a o -
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had jurisdiction over at least some aspects of radio
communication, This argument depended "on making,...a sharp
distinction between the transmitting and the receiving

instrument" .3’ The Privy Council was unwilling to make

this distinction stating:

Broadcasting as a system cannot exist
without both a transmitter and a receiver,

The receiver 1is 1ndeed useless without a
transmitter and can be reduced to a
nonentity if the transmitter closes. The

system cannot be divided into tgwo parts .
each independent of the other...3

This demonstrated a reluctance on the part of the

courts to artificially partition broadcasting, and while
this statement refers to broadcasting systems, later 'words

in this decision pertain specifically to the transmitted

message:

Now a message to be transmitted must have
a recipient as well as a transmitter. The
message may fall on gsaf ears, but at
least it falls on ears.

The courts continue to be reluctant to divide :

broadcasting systems that are essentially unitary. The

40

Supreme Court of Canada held in the Capital Cities and

’ 6.)»

-

37. Ibid., 314 (A-C.)l 85—86 (DIL.RQ)Q‘

38. Ibido’ 315 (A.C.)l 86 (D.L'R.).

39. Ibid., 306 (A.C.), 87 (D.L.R.).

40. Supra, note 17,

%
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Dionnedl cases that federal exclusive jurisdiction over

broadcasting extends to cable systems having radiocommunica-
tion links. The provinces have argued that the cable

systems are not engaged in broadcasting. Laskin, C.J.C.,

answered_ this:

It does not advance thelir contentions to
urge that a w<cable distribution system is
not engaged in broadcasting. The system
depends upon a telecast for its operation,
and is no more than a conduit for signals
from the telecast, interposing itself
through a different technology to,  bring
the telecast to paying subscribers. 12

© The court 1s not deciding that cable systems are
"broadcasting", but that the distribution of television
transmissions must be looked at as a whole. This 1is
particularly pertinent when considering satellites as part

of the distribution. The court's attitude can be seen in

R. v. Shellbird Cable Ltd.#3 It held that it was not the

nature of the one PBS satellite signal that determined the
nature of the "undertaking"; since the station received
broadcgsting and was thus 1licensed, it was as a whole a
"broadcasting undertaking" and consequently subject to CRTC

regulation. |

41, Dionne et al. v, Public Services Board (Quebec) et al.,
[1978] 2 S.C.R., 191; (1977), 18 N.R. 271.

o

42, Supra, note 17, at 198,

we g

43, Supra, note 18,

A g et
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Once again, it must be stressed that in the above

cases the courts are dealing with broadcasting systems
rather than transmitted signals. However, they do serve to
illustrate that the courts have found a upity in the concept

of broadcasting.

[y
t

Even Parliament in its legislation tends to see
this unity of concept. In the offence provisions of the

Radio Act,’ those covering the unlawful interception of

e

radiocommunication make it an offence only for persons
having become+ .acquainted with "any radio communication

transmitted otherwise than by a broadcasting undertaking”

*
{emphasis added),44 not "broadcasting". Parliament thus
categorizes the radfocommunication not- by its own nature but

by the nature of the entity that transmits it.

5.2 "The Right to Receive Programs...is Unquestioned®

e © -
n

The advantage that communicatton satellites have in

their ability to propagate communication transmissiong over

-

a large area 1is a disadvantage from the perspective of

communications requlation. A satellite transmission can be

”

?

received anywhere 1its “footprint" falls. It 1is thus

2

analogous to terrestrial radio or television transmissions

4

44. Supra, note 7, s. 9(2).

| R
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in that anyone possessing receiving equipment within the

.4transmission area can intercept the signal, Communication

satellites, however, except the yet-to-be-realized DBS, are
not used like terrestrial radio and television transmitters.
The ability of satellites to propagate signals relatively
inexpensively over long distance gives rise to their
utilizatioﬁ in a manner analogous to microwave tower trans-
missions. Microwave transmissions travel long distances in
a narrow beam relayed from tower to tower. The distribution
of the signal is easily controlled and regulated. When
communication satellites are used for this purpose, control
and regulation of the distributidon is more difficult.

The difficulty for Canadian communic;tion policy
and law stems from the 1indiscriminant nature of the
transmission propagation. This affects the balance between
the right to receive broadcast programs (as set out iq

S. 3(c) of the Broadcasting Act) and the protection of those

who hold rights in the telecommunications transmitted.
The latter rights inciude inter alia copyright and privasy.
The issue is illustrated by the regulation of satellite
television receive-only (TVRO) earth stations.

L A major use of communication satellites in North
America is to relay television transmissions between their

point of origin and centres of distribution such as televi-

sion stations and cable distributors, At times this
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" involves relayiny programs, including advertising as when a

\
network relays ‘transmissions to affiliates. At other times

the relayed transmission may be a pay television service

provided for a fee to cable distributors who, in turn, offer

Pl

that service to their subscribers.
Currently, most relay transmissions of television
signals are "in the clear"”™ and are not encoded or

scrambled.45 It 1is thus easy to intercept them with the

¢

appropriate eguipment. This equipment 1s readily available

and relatively inexpenéive.46

v

Furthermore, many such

relay transmissions are nowtavailable in Canada from both

Canadian satellites and Unltqu States satellites whose

"footprints”® exggnd into Canada;' The si1tuation resembles
iVt

that of regular t%rrestrial television reception.

The right of Canadians to receive broadcast

programs 1s unquestloned,47 "subject only to generally

45. Encoding or Scrambling is a technique for Sreventing
unauthorized reception of a signal by electronically
altering 1t so that 1t cannot be received without the
use of a descrambler which restores the signal to its
original form for display by a standard television
receiver.

46, Projections for the likely cost of earth stations
indicate a 1likely bottom figure of S400-5500 for a
viable home  unit. See Direct-to-Home Satellite
Broadcasting for Canada, infra, note 47, at 82-3.

47. Supra, note 8, s. 3(c). Section 3 of the Broadcastxqgf‘
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applicabléLst@tutes and regulations‘.48 The Radio Act is

such a geneLally applicable statute which, as nated in

Chapter IV, requires a radio apparatus to be licensed.49

Section 3(3) of the Act, however, specifically exempts:

{3) Any radio station or radio apparatus
that 1is capable only of receiving
radiocommunications and that is not a
broadcasting receiving undertaking is--.-
exempt from the requirements of °
subsection (1) if it is intended only
for the reception of
{a) Dbroadcasting:; or
(b) broadcasting and any class of

radiocommunication, other than
broadcasting, prescribed by the
Minister.

Under this, television§$ets in general use are not

-

required to bq'}icensed. By analogy it could be argued ‘that
the use of TVRO for satellite transmission reception would
also ﬁall under this exception. The Department of
Communications (DOC) and the CRTC have not taken this

pogition, however.

{continued from previous page)
Act is headed "Broadasting Policy for Canada®™ and
thereby places policies into law, This fact 1is at
times played down by the federal government, as, for
example, can be found in a recent DOC publication:
Direct-to-Home Satellite Broadcasting for Canada,

(Ottawa, 1983), Here in an enunciation of the
"essential elements”™ of the policies set out in section
3, sub-section 3(c) was paraphrased as simply

"iandividual broadcasting licenses are repsonsible for

the programs they broadcast®, entirely omitting any

mention of the rights set out there.
48. Supra, note 8, s.3(c).

49. Supra, note 7, s.3(1).
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As TVRO began to appear on the Canadian scene the

federal government adopted the position that all TVROs had
, <
to be authorized under the Radio Act and Broadcasting Act, .

heRER A

Furthermore, it was government policy to restrict licensing
of TVROs to only broadcasters, common caf;iéés and cable
television operators.so With increasi;é numbers of
TVROs, especially individual home units, the government has
libergtized its authorization policy. Current policy is
expressed in a regulation which became effective in May
198351

With this reqgulation, passed under powers given in
the Radio Act, the government policy on TVRO is that private
individuals may own and operate TVROs for their own use
without being required to obtain the permission of the CRTC
and without a radio licence. Some‘establishments ;hich are
not broadcasting undertakings or private individ&éls will be
considered under the same exemption provided the received
signals are displayed only in a roop to which the general

public is permitted access and which is” not used for

boarding, 1lodging or accommodation. The governmﬁmt

considers that: ;

Condominiums, apartment buildings, hotels,

50. Dept. of Comm,, News Release, 24 November, 1980.

51. General Radio Regulations, Part II, amendment, S.0.R./
83-422.
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¢ motels and other multi-unit buildings that
receive and distribute local -radio and
television programming signals via their
- own cable systems (known as master antenna
TV or MATV systems), are classed as
broadcasting receiving undertakings and
must also apply to the CRTC for authority
to receive and distribute radio and
television signals transmitted by
gsatellite, Where permission is granted by
the CRTC under such conditions, a radio
licence wi5121 not be reguired under the
Radio ﬁpt.l

The fed;erél government has thus brought its TVRO
policies close to those set out by the CRTC in 1977 for
HATV53 and this is in keeping with their general
communication policies that protect the cable distribution
industry. It should also be noted that this liberalization
of policy is direéted towards the reception of Canadian
satellite signals and not those from U.S. sat%llites.s"

This TVRO policy illustrates that the DOC and CRTC
consider these powers, as vested under the current legal
regime, to be adequate to allow them to make regulations as

to the classification of and exemptions for TVRO, Such a

conclusion concerning the vested powers has come into

p— et 2wt

52, Dept. of Comm., News Release, NR 83-39, 17 May, 1983.

53. See MATV Licensing and Exemption (1977), 2 C.R.T. 668
which outlines the criteria for exemptions and the
rationale of the CRTC policy for MATV, It has since
been modified by MATV Licensing and Exemptions, “Public
Notice CRTC 1983-255, 10 November, 1983,

54. Supra, note 52, at 3.

3
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question recently in Lount Corporation et al. v.:A.G, Canada

et al.>d
This case arose when the government, through DOC,
demanded that a TVRO installation operated by Lount on one

of their hotels be shut down or the company would face

prosecution in:

(a) That the said earth station was a
broadcasting undertaking not properly
authorized under either the
Broadcasting Act or the Radio Act.

" (b) That a radio licence was required for
any satellite earth receiving
station,

(c) That Lount's earth station wouldgnot
be licenced, since 1its operation
would violate certain international
agreements to which Canada was party.

(d) That unlicenced opesrsators{-i‘:were‘
subject to prosecution, ‘

Lount Corporation went to the court seeking
declarations that their eguipment was exempt from licencing

and certification under the Radio Act and the Broadcasting

Act. The motion for the declaration stated, inter alia,
that "the Department of Communications and the Minister of

Communications...are acting illegally and in virtue of no -

55. Supra, note 25, the case is under appeal see infra,
- note 62. B

56. From a warning letter from DOC to Lount Corporation
Cftéd, ibido, 338-90

L
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statutory or other authority'57 in giving orders for the
TVRO to be shut down. |

The case turned on two points; whether or not the
TVRO was receiving “broadcasting" a; defined by Canadian
statut'ory law and whether or not the TVRO was a "broad-

casting receiving undertaking”. 1If the former were true and

the latter false then the exemption found in s, 3(3) of the

Radio Act would apply and the radio apparatus would not fall

withimr the jurisdiction of the CRTC.

As noted previously in this chapter Muldoon, J.

i

found that:

The transmissions of Showtime and HBO must
be found ¢to:-'be intended for direct
reception by the general public, even
though that result is not really desjred
by them, because that is the wholly
foreseeable and, indeed, known consequence
of their conduct.... That which the
plaintiffs receive from HBO and Showtime
is therefore "broadcasting" as defined in

the__Radio Act and in the Broadcastind
Act>® 4

He then turned to the question of the status of the
radio apparatus as a broadcasting receiving undertaking and
the scope of the aduthority of the CRTC. There being no

\

statutory definition of “"broadcasting receiving undertaking”

-

57. Lount Corporation et al. v. A.G. Canada et al, File
#T-5512-80 of the Federal Court of Canada:. Trial
Division, May 27, 1981 (unreported). ;

58. Supra, note 25, at 353.

11
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the Judge reviewed exéensively,the case law, considefing the
.nature of “undertaking™ in Canadian law, From this he
concluded that the plaintiff's radio apparatus did nog
constitute an "“undertaking” under current law.

The Judge then considered the effect the "ungques-

tioned"” right of persons to receive programs {(found in

s. 3{c) of the Broadcasting Act) had on the authority of the

CRTC, Apart from the scope of the meaning of "undertaking"

section 3 accords: -

independant vitality to the premise that
the two statutes [Radio Act and Broadcast-
ing .Act] are not to be regarded as
contemplating the plaintiff's circum-
stances unless they do__so by means of
cogently apt expression.59

The right to receive programs is "subject only to
generally applicable statutes and regqulations®™, and the

Broadcasting Act and its regulations are the only ones so

applicable. Muldoon, J. then concluded:

Obviously, the 1intended scope of the
regulatory and licencing system committed
to the authority of the C,R.T.C, is very
large:; and that authority must prevail
wherever it can be supported by an apt
expression of legislative intent. So,
subject only to the provisions of the Act
and regulations, the ungquestioned right of
persons to receive programs must be
understood to be an unlimited, unfettered,
unregulated or unrestricted right, since
Parliament characterizes it as uhques-
tioned. Hence, the plaintiffs' and the
hotel guests' right to receive the
programs transmitted via satellite is and

59. 1Ibid., 361.

)




remains "unquestioned”, because
plaintiffs are not engaged in a bro
casting receiving undertaking. That
the crucial negative status under
Broadcasting Act since, as counsel for
CRTC neatly encapsulated the situat
here:

«++it comes to that regulation and
supervision [of the Canadian
broadcasting system] througHh
broadcasting undertakings and in
S. 17 it deals with licences which
we have seen by virtue of s.2, are
issued” td carry on broadcasting
undertakings. In other words, the
Commission is not concerned with
"apparatus" or "systems®” or pieces
of equipment. It 1is concerned
with wundertakings and that
underlines 1its concern in this
particular case.

Because éarliament, in its genera
_applicable statute, did not evince
intention through any aptly defi
expression to subject the plaintif
operation to the regulatory supervision of
the CRTC (although it might have done so,
and might yet do so if such were to become

the

legislative intent, by defin

the
ad-

is.

the
the
ion

lly

an
ned
f's

ing

"undertaking®), one must conclude that the
plaintiffs' use of their radio apparat

apart

from their unquestioned right

receive programs, is simply not cont
platag under the present Broadcasting

Act.

us,
to
em—
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The 'Court thus finds that Canadian law does not

vest in the government or its agencies the power needed to
3

implement their current policies on TVRO,
/

The court has not

said that it ﬂs ultra vires: - the power of Parliament to make

law to implement its policies.

/

60. 1Ibid., 362-63.

P U -

On the contrary Muldoon,VJ.
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states:

No doubt, by the choice of clear and

specific words Parliament could enact that :

the circumstances disclosed in this case

are meant to be comprehended in that term

["undertaking”]. Parliament's competence

to do so is not disputed%lnor could it be

successfully be disputed.

It follows that the inadequacies of current law in
implementing policies cannot be rectified simply by making
regulations62 and as a result that which is allowed under
Canadian law may not be in accord with Canadian policies on
TVRO. Under the dnquestioned right to receive programs it
may not be necessary to have authorization for a TVRO to the
extent that it 1is not an "undertaking® in the generally
established legal meaning of that word and what it receives
is "broadcasting®™, which 1includes satellite television

transmissions of all kinds made "in the clear". If the

Lotnt Corporation case is affirmed, a wide variety of TVROs

are legal under current law and do not need DOC or CRTC

exemptions to be operated.

- o Amrms e P R o

61. Ibid., 361.

62. Even though the federal government and the CRTC have
appealed this decision, (Federal Court file #$A-1736/83,
no hearing date has been set as of the time of writing)
the government had placed Bell C-20, 32-33 Elizabeth
II, 1983-84 before Parliament in which s.28 was to
specifically modify section 2 of the Radio Act to deem
this type of radio operation a broadcasting undertaking
regardless of the final outcome of the case. The Bill
Q£?d with the disolution of Parliament in June 1984.

H
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The Canadian experience in regulating TVROs,
especially those individually-owned and operated as limited
distribution systems, 1illustrates xthag law and policy in
telecommunications do not always coincide.

This has resulted from a reluctance on the part of
Canadian governments: to establish all the needed legal
powers through 1legislation. This is due, in part, to the
rapid pace at which the involved technologies are advancing
and, in part, to govern;ent preference to use policy and
regulations rather than create new law. It is argued that
this preference allows for the greater flexibility needed to
meet rapid advances. While this may be true, it still
remains thqt the government may not have the authority to
use policy and regulations in this manner. There is a need,
therefore, to at least create such authority in 1law for
these preferred tools of government, even at the cost of
potential political difficulties khat might arise from the
introduction of this legislation. If this is not done,

results in court similar to the Lount Corporation decision

and contrary to government policy may inhibit controlled

development of satellite telecommunications.

v
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5.3 Legal Rights in Satellite Signal Transmission_and

Its Content . .

'

The extensive area on the earth's surface covered

by a communication satellite footprint gives rise to issues

.

concerning the protection of rights held 1in the signals
themselves or the information they contain. The 1issue
arises at both the national and international levels since
these, transmissions do not conform to national boundaries.

The rights involved include copyright in the

telecommunication, those rights which neighbour on copyright
such as protection from the i1nterception of transmissions by
"poachers", and privacy where it concerns the content of the
telecommunication, particularly in point-to-point telecommu-
nication. Several types of situations could arise that
would infringe these rights such as:

(1) The interception of telephone or more
sophisticated forms of long-distance
related point-to-point telecommunica-
tion with a view to access and use of
the information being thereby
transmitted.

(2) The transmission by satellite of
television signals 1intended for
subscribers who relay them by cable
picked up by non-subscribers who also
relay them by cable though unauthor-
ized to do so.

(3) The 1interception of television
transmissions, intended for

authorized <cable distributors, by
unauthorized TVRO that do not
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redistribute the signal widely, eg.
. private individuals, hotels, taverns,
and apartment complexes. )

(4) The recording and later unauthorized
distribution of programs intercepted
by either authorized or unauthorized
receivers.

In the following, the nature of Canadian law

-

concerning such situations and protection given to riights in
"telecommunication 1is examined. Initially, questions con-
cerning jurisdiction and applicable law must be resolved. |,

The determination of the applicable law 1is

potentially a conflict-of-law issue. There are a number of

possible sources of law:

{1) the law of the place where the
transmission originated;

(2) the law of the state which controls
the satellite;

(3) the law of the country whose
nationality the holder of the rights
has; and

(4) the 1law of the place where the
alleged violation took place.

The proper choice of law rule, when considering
conflicts of law in the.Common Law system, traditionally
approaches the issue by apﬁiying a test of lex loci. This
test holds that the law to be applied is that of the place

where the wrong was alleged to have been committed.63

63. The foundation case for this test is Phillips v. Eyre
(1869), 4 O.B. 225; affd. (1870), 6 Q.B. 1. It is
followed in Canada;' 0'Cobnnor v. Wray, [1930] S.C.R.

t
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. Another test is emerging, however; that of the "proper law

of the issue”. This test holds that the law which, on

policy grounds seems to havé the most significant connection

" with the acts and consequences of a particular situation

- should be the applicable law.64

For the first test;to hold, the sinfringement 'of the

. »
right must occur in Canada. Clearly this is the case 1f the

signal originates and is received here, What about the
situation where the signal originates outside Canada? The
Supreme Court of Canada addressed this issue in CAPAC v,

65

International Good Music Inc. The case involved 1ea\($

to serve ex juris a defendant broadcasting certain muscial
works into Canada from the United States in violation of
b

Canadian copyright 1law. ' Concerning the fact that the

signals were broadcast from the U.S. the Court stated:

s : [I]t seems arguable that a person who has
held himself out to advertisers as being "
able to communicate, by means of his

American television transmitter, with some.
million persons in British Columhia, if he
transmits musical works, of which the
appellant has the Canadian copyright, to
viewers 1n Canada who receive such
programmes, has thereby communicated in
Canada such musical works by radio

(continued from previous page)
s 231.

64. This test has emerged in English law in Chaplin-v.
Boys, [1971] A.C. 356 (H.L.) per Lord Hodson,

v

65. f1963] S.C.R. 136; 37 D.L.R. (2d) 1; 40 C.P.R. 1.
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communication, within the provisions of

the Copyright Act.

4

It would, therefore, appear that the Canadian
courts hold the infringement to occur 1n Canada, regardless
of the place of origifu. Thus under the lex locl test, since
th.e infringement took place ‘1n Canada, Canadian law applies.
In fact, 1if the 1infringement took place 1n Canada there may
be no need to rely upon conflicts-of-law rules: Canadian
law would apply. o ’

Because of a trend toyards the 'proper»law of the
issue" test, the potential that foreign law may apply still
exi,;ts and must be examined. The "proper law of the issue”
has generally led to the application of the law of the forum
where the case 1is heard. Thus Canadian law would again be
applicable. Contrary to this, however, common law courts in
;;ersonal property issues have held that valid title under
lex citus will be recognized even if the rule there is

67 Consequently, a

different from that of the forum,
foreign law - in all likelihood that of the place of origin
of the transmission - may be applicable, if it were to be

found to be the "proper law of the issue”. This would be

especially true 1if the Canadian law dealing with the

66. Ibid., 144 (S.C.R.), 8 (D.L.R.), 8-9(C.P.R.).

67. As 1in the recent example of Winkworth v, Christie,

Manson & Woods Ltd., [1980] 1 All E.R. 1121 (Ch.D.).

M - - -
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situation was inadequate or non-existant.
It would appear that Canadian law 1s applicable in

defining the rights and protecting them and 1f Canadian law
4 -

is 1nadequate there may be an argument that the law nf the

place of origin will apply. In any case the applicable law

is subject to any relevant international treaty regulating
these 1ssues.
As the basic document governing activities 1n outer

space, the 1967 Space Treaﬁz68 makes international law

applicable to satellite tiglecommunlcatlons. Articles 1(2)
and (3) state that ‘acti\iltl‘és and exploration i1n outer space

shall be "1n accordance with international law”. Beyond

. -

this, however, the 1967 Space Treaty says little concerning

rights in telecommunications.
One of the more important and relevant treaties is

the International Telecommunication Convenéion.69 This
rd

is the governing document of the International Telecommuni-—

cation Union (ITU), an organization charged with the

68. Treaty on Principles Governing the Activities of States
in_the Exploration and Use of Outer Space, Including
the Moon and Other Celestial Bodies; adopted in

U.N.G.A. Res. 2222(XXI), 19 Dec. 1966; 610 U.N.T.S. 206 .

(1967); 18:3 U.S.T. 2410 (1967), T.I.A.S5. 6347; [1967]
Can.T.S. No. 19; entered into force 10 Oct. 1967 (the
1967 Space Treaty).

69, International Telecommunications Convention, Nairobi,
1982, ITU, Secretariat, Geneva (the ITU Convention).
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international regulation of the radioc spectrum and geosta-

tionary orbit.70 As part of this the Convention in Agt.

22 states:

i, Members agree to take all possible "
measures, compatible with the system
of telecommunication used, with a
view to ensuring the secrecy of
international correspondence.

2. Nevertheless, they reserve the right
. to communicate such correspondence to
the competent authorities in order to
ensure the application of their
internal 1laws or the execution of
international conventions to which

they are parties.

71

g Furthermore, the Radio Regulations in Art. 23
g g

-
-

J oblige ;he member statds to take the nec'essa‘ry measures (to
“prohibit and prevent the unauthorized interception of
radio-communications not intended for the general use of the
public”™ and the divulgence without authorization of the

- contents of these communications. Thus at the international
level the right of privacy in correspondance via telecommu-
nication is intended to be protected.

Canada, as a party to the ITU Convention, has taken

on this ‘obligation to maintain a right of privacy. To

fFulfill it, “Parliament has enacted legislation. The Radio

’ Act makes it an offence for a person who has becone

t

acquainted with any radiocommunication, not transmitted by a

\ LA

70. See supra, chapter III, p. 79.

. 71. Supra, note 27?.

)
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-~ - broadcasting undertaking, to' make usé of such a communica-
tidn' or to divulge it to any person. ’?

Thus, the privacy of correspondance by satellite
telecommunication 1s protected 1n Canada. These protec—
tions, however, relate only to point-to-point telecommunica-
tion and are aimed at protecting signals from unauthorized
monitoring. They do not deal with the protection of
copyright nor with the interception of non- broadcasting,
73

emanating from broadcasting undertakings. Resort must

be made to international copyright conventions and Canadian
copyright law to determine the extent of these rights and
protections for satellite telecommunication.

" The Berne Convention of 1886 in its 1971 Paris

) Revision74 protects authors' rights over their 1literary

and artistic works.75 This Convention, however, is found

72. Supra, note 7, s5.9(2), the secrecy provisdons of the
ITU Convention are further implemented in the
Telegraphs Act, R.S.C. 1970, c.T-3, ss. 5 and 6, where
telegraph operators are sworn to keep secret the
content of teleqraph messages they become cognizant

of. )“\‘A%

73. 1Ibid.

74. 77 British and Foreign State Papers 22, as reproduced
in (1886-1887), 168 C.T.S. §185 and (1887), 91 Parl.
Papers’ 297 (c.5167), as revised to 1971. Canada is
currently a party to this Convention at the level of
the Rome Protocol of 1928.

75. 1Ibid., Art. 1.
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wanting where it concerns copyright infringement in

satellite communication. As one authority has stated:

First, the plethora of revisions has
resulted in a lack of uniformity among
'States since the numerous signatories are
at various levels of adherence. Moreover,
neither the United States nor the Soviet
Union are parties. Most 1importantly, the
protection extended to "literary and
artistic works"™ as defined in article 2 of
the original Convention can 1n no way be
construed to include broadcasts’‘} The
author's exclusive right to authorize the
radiocommunication of his work was
recognized by article 11 bis of the Rome
revision of 1929, Where, as 1is evident

1 from the article, the signatory countries
reserve the power to regulate the
conditions whereby the right may be
exercised, the possibility of inconsistent
treatment is obvious. Finally, the Berne
Convention, as amended by the Rome
Protocol, does not extend copyright
pro@ectigg to the rediffusion of communi-
cations.,

The alternative Universal Copyright Convention

(ucc) of 195277 is also of 1limited use as regards

satellite transmissions, and the Rome Convention of

196178 evolved qé rectify the fact that protection of

i“

" 76, Nesgos, P.D., Canadian Copyright Law and Satellite

Transmissions (1982), 20 Osg.H.L.J. 232, 235-236
(footnotes deleted).

77. Done at Geneva, Sept., 6, 1952; 6 U.S.T. 2731; T.I.A.S.’
3324; 216 U.N.T.S. 132. Canada has complied with the
U.C.C. since Aug. 10, 1962,

78. Rome Convention for the Protection J8f Performers,
Producers of Phonograms and Broadcasting Organizations,

1
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broadcasts is not implicitly.outlined in the UCC. It is

- generally held by publicists in this area that these

Conventions are of limited value in protecting copyrights in
satellite telecommunications. One authority has stated:

Many experts believe that the Rome
Convention applies only when signals
‘ received by a satellite circuit are
i converted into signals destined for .
'. conventional home receivers, so that a
’ pirated, unauthorized taking of signals
right off the satellite and the use of
them would not infringe the broadcasting
right recognized by the Convention because
the signal is not yet a broadcast 1n the
technical sense used 1n the Convention.
In any event, the Rome Convention_ _is in
effect among only eleven countries.

There 1is one treaty that has attempted to resolve

the issues with respect to copyright and attendant rights in

satellite telecommunications. This 1is the Brussels
Convention of 1974.80 Article .2(1) of the Convention

provides that:

Each Contracting State undertakes to take
adequate measures to prevent the distribu-
tion on or from its territory of any
programme-carrying signal by any distribu-

"

(continued from previous page)
open for signature, October 26, 1961, 496 U.,N.T.S. 44
(the Rome Convention).

79. Evans, R.V., Satellite Communications - The Legal Gap

(1970), 11 Jurimetrics J. 92, 97.

80. Brussels Convention Related to the Distribution of

Programme - carrying Signals Transmitted by Satellite,
open for signature at Brussels, May 21, 1974, 866
U.N.T.S. 67 (the Brussels Convention).
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M tor for whom the signal emitted to or

passing through the satellite is not
intended. This obligation shall apply

where the originating organization is a

national of another Contracting State and

where the signal distributed is a derived

signal. )

A state which ratifies this Convention is thereby
obligated to enact or apply domestic legislation to prevent
the unathorized distribution of satellite signal broadcast--
ing within its territory. There are several deficiencies in
this Convention, however.

First, the Convention is of limited scope in that
it does not apply where satellite signals are intended for
direct reception by the general public.81 This leaves
signals emanating from DBS outside the Convention, opening a -
possible course of copyright infringement.

The Convention also leaves ratifying states free to
adopt the measures they deem adequate to meet their obliga-
tions. This puts the emphasis on domestic law and:

[i]f national legislation 1is to be the

determining factor 1in the protection of

copyright, one might wonder why a state

would not proceed to adapt 1its own

laws...rather than proceed with the

complicated requirements of acceding to an
internatiOna% convention of limited
application. \

Most importantly, however, the Convention has been

designed to prevent the unauthorized distribution of

81. Supra, note 78,,Art. 3. - e

)

< -

82, Nesgos, op.cit., note 763 5@238, 39.
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programme-carrying signal‘s transmitted via satellite. The
rights created are not in the signals; no protection is
directed at the works:  and performances transmitted.
Consequently, the Convention concerns itself only with
distribution rights and not copyright.

Canada has not ratified this Convention and is
therefore not obligated by it, Nor does it seem likely that
it will ratify this treaty in the foreseeable future.s3
Nevertheless, Canada has been active in attempting to
prevent unauthorized distribution of satellite signals.
Current legislation protects distribution rights from
unauthorized reception and redistribution by commercial
enterprises. The deficiencies of Canadian law in this area
ai)pear when the reception and redistribution 1s done by
commercial enterprises which are not primarily broadcasters
such as hotels, apartment complexes or taverns. Legislation
is probably necessary to close any loopholes in the current
law, although if this were not done Canada would not be in
violation of any international law.

The other international conventions mentioned above

B3. The Keyes and Brunet Report of 1977 considered that in
view of potential difficulties concerning compliance
and procedural requirements it was premature to
recommend adoption of this convention. See, Keyes and
Brunet, Copyright in Canada: Proposals for a Revision
of the Law, (Ottawa, 1977).

et I —ryie!  rm——— ——— — ._i_..
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are also of no particular significance 1in creating or
protecting copyright with respect to satellite transmissions
in Canada. It is in Canadian domestic copyright law that

are found the rights and protections afforded in this

country. .
\

. The applicable 1legislation 1is the Copyright

act.B84 It provides, that the holder of copyright has the

\sole right to produce or reproduce a work, to perform that

ork in public and to publish it. Copyright also includes
the sole right "in case of any literary, dramatic, musical

\
or \artistic work, to communicate such work by radio

comn;\\mication".85 This 1is of particular importance with
respéct to satellite communications. Therefore, copyright
infringement of satellite transmissions exists if it can be
characterized as a performance 1in public or as a radio
communication of a literary, dramatic, musical or artistic
work.

Does a satellite transmission constitute a
"performance in public"? Canadian courts have never ruled

directly on this point but a similar issue was considered in

Canadian Admiral Corp. v. Rediffusion Inc.B6 In this

84. R.S.C., 1970, c.C-30 as am.
85. 1Ibid., s.3(1)(f). °
86. (1953), 20 C.P.R. 75; [1954] Ex.C.R. 382 (Ex.).

e n n e AR e b A
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case the defendant intercepted and redistributed; by a cable
system, the broadcast signals of a 1live foothall game
transmitted by the plaintiff. Plaintiff claimed copyright
infringement. Cénsidering the issue of whether a cable

rediffusion system going to private homes cohstituted a
¥

_"performance in public”, Cameron, J. applied the generally-

87

used test o?/ the "character of the audience"”. Upon

reviewing applicable cases he concluded:

...a performance in a private home where
the performance is given, heard or seen by
only members of the immediate household,
could [not] be considered a performance in
public

The character of the audience was
therefore a purely domestic one and the
performance 1n each case was not a
performance in public

I find, therefore, that the performances
in the homes and apartments of the
subscribers of the defendant gompany were
not performances "in public".8

On this reasoning, the rediffusion of intercepted

satellite transmissions by a cable distribution centre is

unlikely to constitute a "performance in public".89

87. Supra, note 20.
88. Supra, note 86, at 407-8.

89. In Communicdrp. Data Ltd., supra, note 21, a case
dealing with the rediffusion of terrestrial television
transmissions, Shapiro, J. reiterated this reasoning,
concluding at p. 691:

Each situation and case must be considered on its
own set of facts and circumstances. On the evidence
A
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The question then arises as to whether a satellite

transmission is a "radio communication™ by which there is

a

communication of the work". Radiocommunication is defi&ed
{

in the Radio Act as follows:

"radiocommunication” or "radio" means any
transmission, emission or reception of
signs, signals, writing, images, sounds or
intelligence of any nature by means of
electro-magnetic waves of frequencies
lower than 3,000 Gigacycles per second
propaggaoted in space without artifical
guide.

As has been noted radiocommunication as thus
defined 1is essential to the control and operation of a
communication satellite, Satellite transmissions would, on
the face of it, seem to be covered by s. 3(1)(f) of ;he

Copyright Act and fall under its protection, whether or not

they constituted a "performance in public".
This reasoning does not strictly follow, however.
Doubt has been cast by the courts as to whether satellite

N

transmissions are "radiocommunication". The courts in the

Shellbird91 case and the Lougheed92 case held that the

.

(continued from previous page)

\ before me I find that qua the defendant compary its
subscribers were not members of the general public
and this I find, even though the defendant did not
originate programmes but passed them on from another
originating source.

90. Supra, note 4.
91. Supra, note 13.

92. Supra, note 6.
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transmis‘sion of signals via satellite is transmission using
an "artificial guide™ and thus not "radiocommunication".
These cases were decided in Lower Courts and were appealed,
d,93

but the reasoning on this point was not reverse and

they constitute precedent holding that satellite transmis-
sions and radiocommunication do not equate. Y
- ~ Furthermore, the courts have held that "radio

[}
communication” in the Copyright Act and "radiocommunication"

in the Radio Act are not the same, In CAPAC v. CTV
Television Network Ltd. Pigeon, J. found that the

equivalent word 1n. the French text of the Copyright Act was

radiodiffusi1on which 1n several Canadian acts including the

Broadcasting Act, the Radio Act and the Interpretation

Act,g5 1s defined as "broadcasting". The difference, he

A
¥
summarized, came from a poor translation of the original

text of the Rome Convention from which section 3(1)(f) of

the Copyright Act was drafted. He went on to state:

93, The Lougheed case was upheld on appeal, supra, note 10,
and the Shellbird case was reversed, supra, note 18,

but on another 1issue. Thus the holding that a
satellite constitutes an "artificial guide" may still
stand.

94, Composers, Authors and Publishers Association of Canada
Limited v. CTV Television Network Limited and- the Bell
Telephone Company of Canada, [1968] S.C.R. 676; 68
D.L.R. (2d) 98; 55 C.P.R. 132. ‘

95. Interpretation Act, R.S5.C., 1970, c.I-23.
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Bearing in mind that the Rome Convention
is in French no other conclusion 1is
possible but that the intent is to provide
that copyright includes the exclusive
right of public performance or representa-—
tion by radio broadcasting (commypication

au public par la radiodiffision).”’"

"Radio communication" in this context may properly
be construed as "broadcasting". Satellite transmissions
would thus be afforded copyright protection 1if they were
used fQS broadcasting. As noted earlier]the definition of

"broadcasting" 1n Canadian law is interpreted broadly and if /

used in context with section 3(1)(f) of the Copyright Act it

may provide a wmeans to construe this Act as protectiri}
satellite transmissions. N
Under such a construction, the rights and protec-

tions of the Copyright Act can certainly be applied to

'

Direct Broadcasting Satellite (DBS) transmissions, for by

‘definition they provide communication to the public by’

broadcasting. This construction, in conjunction with the .

broader 1interpretation of "broadcasting" set out in the

Lount Corporation case,q7 would apply the rights and

protections of copyright to all program signals transmitted

98

v%a satellite "in the clear". This would leave encoded

4

a

96. Supra, note 94, at 682.

97. See, supra, p. 145,
. ¢
98. Thus evidencing a further benefit of a wide
interpretation of the term "broadcasting”.,

[ 8 i e (i, s et mtee b e e s e — — —_— [O——
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satellite program signals and all forms of point-to-point

telecommunication outside the ambit of these rights and
protections. Point-to-point has its own form of protection
given in the Radio Act with respect to the unlawful
interception and wuse of radiocommunication.99 This
protection, however, is not copyright protection and may not

apply at al\ to satellite transmissions in light of the

100 In any case, it does not apply to

Lougheed decision,

non-broadcasting signals transmitted by broadcasting
undertakings.

Canadian copyright law, even with the above
mentioned gonstruction of "radio communication® as
"broadcasting®™ 1is unsatisfactory in that it fails to
establish and protect copyright in works tramrsmitted by
satellite. While it has been suggested that:

it may be possible to construe the
existing Copyright Act so as to protect
works transmitted by satellite. Copyright
exists ‘in any work performed in public
and, 1in the case of any literary,
dramatic, musical or artistic work,
" " communicated by radio communication. This
definition of copyright seems wide enough
to cover most satellite transmissions
communicated to the public that emanate
from point-to-point or distribution

#

99, Supra, nate 7, s.9(2).

100. See, supra, note 93, on the interpretation of "artifi-
cial guide™ by the courts.

S R A s
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satellites;lo1

this can at best be a temporary solution. A revision of the

Al

Copyright Act reflecting the technological advances since

-

its introduction in 1924102 4 necessary. This 1is
especially so for communication satellite technology because
with the increasing numbers of TVRO's, particularly those of
private individuals, it must be madelglggf in law that thelir
right to receive such signals does hwt—%nclude a right to
copy for commercial purposes. The Canadian government has

axpressed a desire to bring about the needed revisions and

has initiated the process.103 At this writing, however,

several years after the announced intenti to affect a
e
revision, none 1is yet forthcoming. The protection of

copyright in satellite transmissions i€ thus 1less than
&

adequate under existing Canadian law.

101. Nesgos, op.cit,, note 76, at 245,

102. Dept. of Comm., News Release, N.R., 81-39, 21 July
1981,

»

103. Dept. of Comm., News Release, N.R. 81-37, 16 July 1981,
entitled New Copyright Bill to be Introduced Within One

Year.
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CONCLUSION

This thesis presents an overview of Canadian policy
and law with respect to satellite telecon;munication.
Canadian policy as regards satellite telecommunications is
important to the Canadian perspective <;n the law in that
area because it is through law that/~policies are imple-
mented. Canadian law should reflect the pglicies which are
directed towards the development and regulation of satellite
telecommunication.

The development of satellite telecommunication
policies in Canada has gone hand in hand with overall
t;.elecommunications policy development. o A fundamental
premise of this policy is that satellite tesecommunication
is to be dealt with as an integral part of a Canadian
tel?communications system and not as a separate entity.
Satellite telecommunication policy fs founded on the four
principles of:

*1) freedom of expression

2) freedom of access

3) the protection of the privacy of the
individual

4) Canadian autonomy.l

Policies concerning satellite telecommunication

1, See supra, Chapter I, at 10.
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systems are directed at their use in both broadcasting and
point-to-point telecommunication and parallel- those
developed for these categories concerning telecommunications
in generallt These policies, developed on the four
principles, in con'junction with the generali policy of
treating satellite telecommunications as simply a pﬁrt of
the .whole Canadian system have led to a well integrated
system, albeit with satellite systems playing a merely
supporting role.’ .

As mentioned, the implementation of policy comes
through law and thus while the Canadian perspective on
gsatellite telecommunications law begins at the policy level
it is developed through the Canadian legal system, .

The first element to a Canadian legal perspective
is the establishment of jurisdiction over the subject
matter, for without jurisdiction law cannc;t be made. To
make 3’ determination on jurisdictibn in Canadian law,
constitutional law must be examined. Chapter 11 develops
the argument as to whether satellite telecommunication is
under federal or provincial legislative jurisdiction. The

subject itself, a satellite, is clearly in the ‘federal

domain, It is a subject not covered in the Constitution

Act, 18672 and is extraterritorial to Canada‘thus can

2, British North America Act of 1867, 30-31 Vict. c.3, as

4
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fall under federal jurisdiction by virtue of the peace;
3

order and good government power. For legislative
jurisdiction over satellite telecommunication, however, it
is necessary to look to the case law developed on the
question for broadcasting and point-to-point telecommunica-
tions. .

The issue in the field of broadcasting is settled.

4

The Radio Reference case and Capital Cities® have

given the federal government exclusive jurisdiction over all
aspects of broadcasting. The field of point-tc-point
telecommunications is not so clearly settled.

The de facto situation is that there 1is divided

jurisediction over different aspects of point-to-point

L/;/élecommunication. The de jwge position has never been

finally decided by the courts, in fact there seems to exist

a conscious policy on the part of both the federal govern-

ment and the provinces to refrain from bringing the issue to

(continued from previous page)
am, (U.K.) now Constitution Act, 1867,

3. Ibid., s8.91.

4. Re Regulation and_ Control of Aeronautics in Canada,
Ao [] zPIC.T:
- !
5. Capital Cities Communications Inc. et al. v. Canadian
RadIo-Television__C_mmiﬁssion et _al., [1978) 7 S.C.R,
H ’ N.R. 18],
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a t:esolution before the courts.

An analysis of the case law regarding this issue in
other constitutional fields leads to the conclu_s‘ion that
jurisdiction 1lies, in all 1likelihood, with the federal
government.‘ The federal government would then have juris-
diction over both fields wherd satellite teliacommunication

is-~ employed, giving it Jjurisdiction over that as well.

Furthermore, the unique attributes of satellite telecommuni-

cations such as the extraterritorial nature of the.satellitje
part of any system would counter arguments that support
provincial jurisdiction in point-to-poiZ\t telecommunication.
Sateilite telecommunication wéuld thus fall under the exclu-
sive 1egi;lature jurisdiction of the federal government.

The effect of intern,a‘tional law on the Canadian law

regarding satellite tqlecommunication was' also examined,

This is because of the basic properties of satellite

telecommunication which cannot be contained by politicalt

boundaries, The effective management of the radio spectrum
and geostationary orbit, so important to satellite telecom-
munications, depends upon international cooperation.

L4 s
To this end Canada is a member of the International

" Telecommunication Union (ITU). The ITU, through the ITU

6

regulates the use of the radio spectrum for
. i

6. International Telecommunication Convention), Nairobi.c
. /
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radio.commun;cation. The obligations which arise from this
membership effect Canadian reguﬁlation of satellite telecom-
munication in the areas of radio frequency assighment, the
protection of correspor:ndence by radiocommunication and the
regulatiop of the different types of satpllite servlceg.

Canada 1is also a member of the international
satelLit; telecommunications organization, . *INTELSAT".’
The obligations that arise from this membership effect the

regulation of satellite' telecommunication. Canada has had

‘to regulaté the setting up of satellite systems in such a

manner that they will not harm, by radio interference or
economically, INTELSAT. 8 This includes both domestic and
aepa;'ate international systems. ‘ §

The Canadian perspective on sat:lllte #elecommuni~-
cations law ‘'considers the international element as an
1mportant\one. Canada recognizes the necessity of interna-
tional cooperation for effective satelljite telecommunication

and is willing to take on international obligations that

(continued from previ&us p;ge)
1982, 1TU, Secretariat, Geneva.

7. Agreement Relating to the International Telecommunica-
t!on Satelllte gr anization I AT ; ‘233 v.8,T.
38Y3 (I977); open for signature ;g Aug. 1971; entered

into force 12 Feb, 1973 4is the constitutional
instrument of INTELSAT to which Canada is a signatory.

8. Ibid., Art. 14,
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effaect domestic regulation in the area.
Falling under exclusive federal jurisdiction and
inflbenced by internationa:{, obligations, a regulatiory

framework for satellite telecommunications has emerged in

\Canada. Basicalw satellite éelecommunication is regulated

as part of the entire Canadian telecommunications system.
Following policy in this field, regulatory authority is
z:oughly divided between authorit:_y over point-to-point
telecommunication_and authority ove;' broadcasting.

The Department of Communication (DOC) has authority

over point-to-point telecommunication and regulates all

@aspects of that field except tariffs and interconnection.

, The main instrument vésting this power in the DOC is the

Radio Act. ? Regulatory authority in broadcasgsing is vested

in the Canadian Radio~television and Telecommunications
S

Commission (CRTC) through the Bx‘badcastinq Act. The CRTC

also has powers concerning the regulation of tariffs for
point=to-point telecommunication systems thatQ fall ‘t‘mdet
fadéral jurisdiction and the authorization of. interconnec-
tic;na between all telecommunication systems when they extend
across .»prbvipcial boundariotf This includes satellite

*

systems, '
The existing regulatory framework seems to éreate a
tightly regulated telecommunication system hn;;lomenting the

government policies in this area. The adequacy of the

™~
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framework to i)rovide the necessary legal basis in order to
effect policey i;nple'mentation has, however, come into
question.  The courts have recently found the currerit
legislation, especially as it concerns sateiliuf telecomﬁ-
nications, inadequate in creating the necessary powers to
implement policy. (Regulation, is thus being affected thro-sh
policies . that d;) not alwayé have the negessary. legal
foundation. This is particularly true where the regulatio;\
of satellfte television receive-only (TVRO) earth stations
is c;ancerned.

The 1nade§uacy of the regulator;( framework with

respect to satellite telecomunic'ation also means that

"necqgsary regulation in ‘theﬂ area is lacking. This is“

especially so in areas of copyright in satellite signals and
protection f}'om unauthorized inte:;cept'ion of signals. It is
easential, thareforhe,, for 'Canadian law to be created that
‘specifically addresses issues concerning- satellite telecom-
munication. & . o

While it- is essential to provide a proper legal .
framework, specifically dealing with the unique aspects of
;atallite: telecommunication, that framow;;rk shéuld not be
rigid. The rapid advances ' in ('th.e field dictate this.
Legislative chanq,cs' should not address each issue on a one
on one basis, . Any cha_ngc in leqislatian will have t‘o create
framework allowinq-fl‘cxibiuty. probably tl;/rouqh. a mechanism

/
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, that continues the current system of .regulation by policy
statements, regulations and orders. The difference however,
would be that legislation yould then provide a legal basis
for the system. This is essential for the rule of law to

prevail,

o

l, A L
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