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ABSTRACT 

This the a i s ex'am i nes the Canad i.an law tha t ' ~rt a i ~8' 
to the field of satellite telecommunica.tions. An overview 

of Canadian telecommun,icetion policies ·ia presènted with 

par,ticular attAntion paid to those that deal directly w!th 

satellite telecommunication. 

implements the~e palicies Is then 

T~~!lnad ian law that 

discus\ed' focus"ing on' the 

constitutional, international, and administrative law 

aspects of canadian law that are applicable to satellite 

telecOMmunication. Finally, a nÙ"'D~r of areas of 1egal 

controversy in the jield "re examined inèluding the right to 
" \ . , 

receive broadcasting iIlnd . copyright ,protection of satellite 

telecommunicat ion signals. 
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RBSUME 

~ Dans cette thêse, on examine la loi ,cl!lnadienne 

relative au do~ain. des tAlicommunicat ions par satell tte. 

On y. prlsente une /vue d'ensemble des pol i tiques canadiennes 
, 

en matiêre de "t!.I~.~,onununica~JC?ns,. et >'.~,!J,rtou't celles qui 
f .: " 

fa90n spAcifique des tAl~communication8 pa.r 'traitent de 

sat .• 111 te. 'on/ '1 discute ensuite' la loi ~anadienne les 
! • 

rendant effectives et, plus part iquli~rement, les aspects 

. con~~itutionnei, int~rnationa.~ et admi~istrllltif de cette loi 

8 'ap~liquant rux' tAl.communications par sl!Itellite." On 

Itud ie, en 1ern ter 1 ieu, un certain nombre de points 

liti.gi,eux, ont, enti:e autres. le droit de capter 

directement es signaux transmis par les satellites de 

tll'Acommunica ions, et la protection des ~droits dl auteur. 
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·PREFACE 0$; 

.' 
UL . 

This dissertation deaU with the regulatory reg ime 
:l >' • 

in Ca~ada that ie a,ppl icable to satèll i'~è, telee,ommun icat ion. 

It is\ an overview of the 
II~ .~ 
, ' 

activities in th!s field. 

hw,' and p.ol icy that 'regula tes 
, - , 

Earlier, andfl current ,schôlarship 

has ,no,t dealt w!th this topic -in an overal,l manner, \, 

concentratlng insëead bn partfcular"i~sues;:\ There is li ne'ed 
\ ' 

for gefleral' \~xaminat ion of 'the legal ffamewor,k in 'Which 

satellite tele'communications rests in Canada. This thesi~ , 
'\ '* 

endeavors to pro ide such an examination. 
:' \ 

While 1 10ne am responsible fOr Any shertcomings 

tha~ remain, l have 

individuals. 

of the Institute of 

fOr hie edvice and 

Dr. Nicolas M. 

assistance of cértain 

çularly indebted to Dr. Ram S. Ja;khu " ~ 
Space Law at McGill university 

l a1so express my thanks. to 

or of the ~nst i t~te of Air and 

Space Law. A special thanks i, ,ogiven to N,ichelas +P. Goursky 
t' 

for his help in the edi tin9"/of the text an('l te Lynn Riendeau . -:;~ , 

'and Maria D'Amico for their patience in typing the 

manuscript. ~ 
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Sate11 i te te1ecommuni~at ion has become the pre-
., 

eminant - use' of .outer space. , It creates the potent ia1 for 

immediate communication betweeh aU points on earth and the , 
ramifications of t;his have 

L, 
spread to J!I~~_ f ie+ds. Canada 

has been active in the use of s-atell i te telecommunication 
, , 

from its begi nn i ngs, seeing ita potential in enh~ncing the 
- --

land based telecommun i cat ion- ,system l, Cah'ada has developed to 
" 

serve its particular economic, cultural and geographic 

needs. This has màde Canada a leader in the ~eveldpment of 

communication satellite technology • 

The effective development of a satellite telecommu-

nications system does not only depend upon techno10gy, 

however. The Most effic/ient and effective syste"ms depend on 

how. the techno10gy is used· as much as how advanced it is. 

Th).Js, direction must be given in order to ensure maximum 

~xploitation of the potential of the technology. This calls 

/\' - "for the dev!,!lopment of policies pertaining to satellite 

telecommunication and the law to enable the implementation 

of those policies. The question thus arises as to what 

Canada has done in creating these policies and implementing 

them with law. This thesis examines this question. 

The structure of this thesis is organized to 

provide an overview of the policies and law that regu~at-e 

-~-- --------

, . 
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satellite telecommunication in Canada. The f irst chapter 

deals with policy, outlining Canadian telecommunications 

policy,' showing the underlying factors affecting its 

development and i ts division into two major' categories 

broadcast i ng and point-to-poi nt telecommunications. 

Satellite telecommunication policy i5 then discussed in 

light of general policy and Canadian spa-ce policies," The 

policy discussed is that formulated by the federal 

government because, as will be shown in Chapter II, i t has 

exclusive jurisdiction over satellites and satellite 

telecommunication. 

Chapter II looks at the fundamental legal 'issue of , , 

who has jurisdict ion and thus the right to make law and 

regulation concerning satellite telecommunication for 

Canada. The constitutional issue of the division of powers 

is exanHned. The constitutional positions of the\ federal 

government and the provinces ·with respect to the two major 

divisions of telecommunication broadcasting and point-to-

1 • 
pOlnt are reviewed. Satell i te telecommunic~ t ion is then 

examined in light of thi$ to determine where jurisdiction 

lies. 

International law 18 then discussed with respect to 

the influence i t has on the development of satellite 

telecommunication law in Canada. 

l 
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The fourth éhapter outlines the regu l a tory 

frarnework that has been establ ished in Canada for both 

point-to-poin t telecommun ication and broadcast i ng. Its 

implications for satellite telecommunication are discussed. 

Finally severai areas where legal problerns in the 

fiEfld of satellite telecommunication have arisen are 

examiryed. The fi rst section d iscusses the uncerta i nt y 

surround ilng the legai def ini t ion of "broadcast i ng" as it 

applies to satellite teleeommunications. ,The latter 

sections addJ:""ess issues coneerning the balaneing of rights 

pertaining to the reeeption of radio signaIs with rights 

vested ,in the signaIs °or. the information transmitted 

P thereby. 

The emphas i s is pIaeed on the legai a speets of 

satelli te telecommun ication, stress ing the areas of public 

law that must be considered when dealing with satellite 

telecommunication regul.;it ion and the implementation of 

pol ie ies thereon. 

It shoul~ be noted that the time period of this 

thesis runs to rnid-1984. The ,potent ial pol icy changes and 

at tendant leg islat ive changes" that may develop frem the 

change in federai governrnent that year have not been Iooked 

at. 

~' 

-
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CHAPTER l 

CANADIAN SA'TELLITE TE.LECOMMÎJNICAT'I~NS POLICY: 
'-

'AN OVERVI EW - . -

Canada has long recogn i zed the importance of 
, " 

commun ication to i ts pol i tical, economic and cultura 1 weIl 

being. l l t h a saI s 0 b ~ e n - a w are 0 f t h'e i nt e ra c t ion 

between the vat"'ious telecommunication and information 

resources. This has resulted in the emergence of a compre-.' . 
hensive Canadian telecommunication policy that - has helped 

rnake it a leader in the development and use of telecommuni-

cations technology. Satellite telecommunication is an area 

where Canada has been particularly açtive and a con~picuous 

leader. 2 Canadian pol icy cons iders satell i te telecommu-

nication as part of Canada's ent ire telecommunications 

network. An overview of Canadiap telecommunication policy 

is therefore necessary to the understanding of" satellite 

telecommunication law. 

1~ 

2. 

, 
For example, one of the pre-conditions for the entry of 
British Columbia into Confederation in 1873 was the 
complet ion of the Canadian Pacific Railway as a means 

'c;>f transportation a'rrd communication with the east. 

Canada was first to place a domestic commercial 
commun ica t ions sate lli te in the geostat ionary o.rbi t: 
ANIK A-l in 1973. Also the Hermes sat.ellite was the 
first to experiment, with Direct Broadca,sting in 1978. 

.f 
" 



.. 

c 

t 

/ 

1.1 

. -' 

Underlylng~Factors 

. 
'. 

" 

, 
" 

Geographie and demographic ~actor~ have influenced 
. : 

'the formation of Caoadian teleco~unicat:io'n policy. " Canada 
> *' ~ , 

. is a vast natio!", ·stretel1i-nq 5500' kilometers from éast to, 

west and co~ering millions of square kilometers.· Mo~t of it 

is wilderness where there is' no permanent: pop.ulation. 

Almost 80 percent pf Cànadi~n5 live within 4QO kilometers pf" 
. 

the border shared - with the United States; the bulk -of 

Canada's relatively small pôpulation is spread out in this 

narrow band. 

Canada i's 'd i vï{}'èd by major geographical. feat.ures ~ 

such as the Rocky Mountains and Greàt Plains, that run in a 
, " 

. north/south direction. Thèse crea'te natural barriers ~o 
, , 

east/west communièation wi'ihin Canada., In fact J, many of 

these features faeilitate 'nqrth/south ~ommunioation a~l 

along the U.S./Canada border. Canada, 's geqgraphy has 'thus 

divided the country into regio'1s w~ere it is more natural tq. 
, 

eommunicate wi th the Uni ted States to the south than irnter-

regionally within' Canada. Throughoùt' Cancifdian history, this 
, " 

has put a stra'in' on nat ional uni t'y and made i t e$sent l'al t.o 

dei.1élop lqng-d istance communicat ions ' ih Canada. 3 The 
~'.. . 

3. The first development· was 'th~ transcontinental, rail- . 

~ 

, d 

t . 

.' 

, ' 

" 

. , 
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.ragions· hay-e been' held toge'ther only , 
". . 
because considerable. 

. 'effort' has beEm expehded t.a improve ea~t/we'st oommunication. 

'Canadian telecomm!-micat;: ion pol ie ies ref lect th,is. 

The formation of Ca~adian telecommunicatibn 

policies is, greatly influence-d by political factors~ The 

most important of. these are national unit y,. cultural 

autonomy and economic independence. As ~ill be seen, these 

farm some of the underlying principles used ~n the develap-
.. 

,ment of current policy. 

Conce-rn over nat ional . uni ty arises from Canada' s 

regionalism and its diversity of cultures. They both are 

sour'ces of priàe ta, the Canadian makeup, yet each puts a 

strain on national cohes ion. Cul tura 1 divers i ty has been 

·tradi t ionally encouraged in Canada, largely because 'Of the 

,presen,ce of twa founding and official cultures. Canada 'is a 

land of i,~igrants,. much like i ts neighbour ta the S<?uthi 

but ·unlike . t'he, United Stat~s, Canada is 1')0 "melting po~" of 

cul,tures. In l"~cogni t ion of this fact C~n,adian teleéommuni,-

,cati~n policy bas had to develop in fi manner that. uses 

.t~Ùecol'Mlunications ta pull together the diverse cultures .;tnd 

~egio"s, ~hile,at the same time, al~owing them to flourish. . ,.,. . ... 

(éont inued frùm previous page) " 
'. ,line in Canada, (ollowed closely by the telegraph. 

Canada la also the birthplace of the telephone and the 
~irst long distance telephone lines emanated out of 
Brampton, on~ario. 

" 

_."-~~,,--,, ~ ........ \., ~ ---'~"'''''-'''''-' ---_ ..... -------~ 
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Canada also has fears concerning its own cultural 

aut:onomy~ The proximi ty of the Uni ted State~,. a dominant 
- () 

cU'ltural force that effectively-~projects its culture through .. 

the varïaus media, makes these fears ~ real i ty. The immense 
, 

volume of cultural output emanating from the United Stafes, 

alone, may put extreme inhibitory pressure on Canadian 

cultural development. The autonomy of a culture depends on 

the existence of a means to express i t. Telecommunication 

is such a means and ta meet Canadian fears aver cultural 
t 

- 'autonomy telecommunication policy in this area is d irected 

to establishing a teleconununications netwark ~hat· meets 

specifie Canadian cultural needs. 

Eco!,,!omic inàependence Is another issue that g,reatly 

influences Canadian telecommunication's policies. TITe 

tremendous economic power of the United States greatly 

effects t,he economy of Canada and much concern has arisen 

~re olier ,this American influence. Canadian po}.icies in 

many ar~as reflect tQis concern: ownership of key industries 

and contraIs aver foreign investment in others are policies 

deve19ped in react~on to Canadian fears. 4 

4. See. f<;>r example, the Foreign Investment Review2El, 
S.C., 1973-74, c.46 which is "an Act to provide for the 
review and assessment of' acquisitions of control of 
Canadian business enterprises by certain persons and of 
the establishment of new businesses in Canada by 

..r'certain persons." (Long Title) 

. , 

f 
---.~-----------'---------- ----------------------
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Canadian control of its economy requires "a 

sophisticated telecommunications sector developed and owned 

. in Canada to Meat specifie ~ana(;Han r~quire~e·nts".5 The 

telecommunicat ion industry i tself is on'e where Canada could 

lose control if pol ieies do not enhance i ts development. 
, ~ 

Adequate measures are needed to ensure control 6ver the 

content of information services available in Canada such as 

data storage banks and the transborder flow of data. Th~s 

control must not constrict the industry, however. In order 

to uti li ze telecommunicat ions ta deal properly w i th these 

and other political issues, syst~ms must remain te9hnOlogi­

cally advanced,'efficient and economically viable. Canadian 

policy a~so needs to stimulate Canadian' development of 

telecomm~~ications technology. 
1 

Consequently, there must be 

adequate control over ~elecornmunications services and their 

technologlcal development. At the"' sarne t ime this control 

must not make the sys'tem 50 inefficient and costly' that it 

cannot survive. 

5. The Clyne Committee Report, infra, note 26, at 2. 

--

----~ ... ~ ~-...- -~-,.._---......_-~ ... .,,,- ---.... , ... ----
, -, 
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1.2 The POlicy Developed 

General Telecommunication Policy 

Canadian -telecommunications policies, as will be 

seen, are divided into severai major categories. The 

fundamental division includes general policies that pertain 

to aIl forms of telecommunication and those specifie 

policies ~!taining to broadcasting,6 and point-to-point 

telec0~/nicat"'i.Q!l! 7..- ... , 

It is the responsibility of government to establish 

t~lecommuhication policies. 8 At the base of these 

pOlicies are fun~amental principles that are constant 

. throughout ~h~' spectrum of telecommunication, from telephone 

to 'television to computers to satellites. The principles 

considere-d fundamental by the federai government were. s~t '. 

out. by then Minister of 
o 

Communications, . Francis 9 Fox. , 

6~ Herein ~eferred to as "broadcasting". 

7. Inciudes aIl types of telecommunication that is not 
proadcast 1ng. ~ ',' . -

8. 'The Federal Government has the primary ~espon~il;~Î~t;', , 
thoughit other levels of government do play a pàrt.· ~~see 
chaptqt II. . 

9. Fox, F'., The Goverrunent Role in Communication, April 
29, '.1980, an addr.ess at the-annual meeting of the 
Canadian Association of Broadcasters. 

1 
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The four stated princip1es are: 

1) The principle of freedom of expression 

2) T~e princip1e of freedom of access 

3 ) The principle of the protection of the privacy 
of the indiv,idua1 

4 ) The conqept of Canadian auto'nom,v 

From these princ iples, current Canad ian pol icy in 

telecommunication is derived. 

a) Freedom of Expression 

o 

Freedom of expression comprises aIl forms of 

communicati1::>n, whether it be the written word, the spoken 

word, visual images or any other sort of creative ~utput. 

These freedoms are recognized as fundamental to our society 

and are taken for granted by most Canadians. These freedoms 

are more than theoretical principlesl they have a practical 

side because such freedoms would be hol1ow indeed if there 

were no effective means by which to communicate the products 

of the freedom of expression to others. Ideas left 

uncommunicated may be brilliant, but are of little use until 

toid to others. 

Telé,communications play a major role 'in bringing 

about the communication-of such ideas. Canadian telecommu-

Il'. 
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l~ .. 
nication policies, recognizing this, seek to ensure that the 

products of a personÎs freeùom of -expression "have, a 

reasonable chance to reach an lnterested audi~nce".lO 

Canadian content quotas for broadcasting are an example of 
c 

policies that are intended to enhance Canadian freedom of 

expression. 

b) 

• 
Frêedam of Access 

Freedom of access includes acc~ss by individual~ to 

communication 'services, incluàing broadcast med,ia services. 

"Ack'nowledging freedom of access to broadcasting servicea 

simultaneously concede:s the pub,lic's right"to ch?ùse between 

competing services, and more specifically, be~ween Canadian 

and fore ign se rv ices-. "11 Such a full interpr~tation 

- - would only he valid' if H dOéS not impair Canadian sel!"vices. 

Telecommunications in Canada must be cost effective and 

pol icy should not ,enda!'lgèr i ts economic viabi 1 i ty. Access 

must not be inç:r,eased at a cost that would cause the system 
, t -to faU because this would deny al1 access. . 

"To impl~ment freedom of ,accesà ' in' some parte of the 

telecommunications ·industry the government has moved 

10. Ibid., S. 

11 • Ibid., 5. 

---~-----
\ . _4<_"""--___ ._, .... t- ~~ ......... ~ _________ ... " .......... "*"" .. ~-~ ...... ____ _ 
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cautiously. For example, it.only recently allowed customers 

'to. connect sec~nd supplier terminals to the ph~ne system. 
. , 

. Another example of improving access '(and in this case access 

wa$ deemed more important than, the- 'potentially dispropor­

t i<;>nate cos.t), is the sett in<;) up df' .t;he Northern Service in 

order t'o ensu:re access to telephone çsnd broadcasting in 
-

northern Canada. 

c) Protectipn of, t.he Privacy-2!.~ Individual and 

Lessening of societyls Vulnerabflity 

A need exists for society and' individuals to be 
~ 

protected from' harm by the abu~e or.misuse of,telecommunica-
, \ 

tions. Th is i9 pertinent iri several areas. The ease wi th 

which information on an individua} may be' accumulated, 

stored in a computer data' bank and then disseminated to 

other data banks means that controls are needed to ensure no 

harm cpmes to the individual a~d his rights are protecte~. 

The ideas generated through freedom of expression, 

\ ' 
especially those propagated through telecommunication media, 

li 

need protection by copyright to ensure that individual, 

rights in those ideas remain with the originator. Further­

more, while freedom of expression must be enhanced, it 

should nct be allowed to impinge upon the rights of 'others. 

Canadian teleconununicat ion pol icie~ in this area 

" 

,-----------...... --....._- ----_ .. ~--,.,. .... , ... , ... _..-....-~, ............ -._-
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are not, as y,et, clearly defined. The needs are recognized 

but the policies needed to imple~ent solutions to- thè 

p~oblems have not been fully developed.l~ 

d) Concepts of Canadian Autonomy 

• 
Francis Fox" then Minister of Communicat f ns,. 

stated that concepts of Canadian autonomy 

are best expressed in French, by the 
phr~~~ "l'affirmation canadienne". The 
latter image transcends the traditional 
definitions in English -- control over 
Canada's political Gn~ultural future, 
assertion of economie ,and technplogical 
independence - to convey mote effectively' 
i nt an 9 i b 1 e no t ion s l i k e l~n te 9 rit Y , 
identity and self-fulfillment. 

One of the elemen~ Canadian autonomy is politi-

cal sovereign ty., The'policy-makers hold this'element to be 
" 

the protection of Canadian interests in relation to foreign 

interests and the pre'servation qf the Canadian federation, 

i.e.' harmonious federal/provincial relations. Canadian 

policy on, protection from foreign interests includes 

12. To this end the government has stated: 
" ••• mos t producers of cul tur,al products have trouble 
rais~ng financing ,from b~nks or government agencies. 

,The re~son for this derives ~n part from the 
. intangibility (J)f the assets il1 question. To rectify 

the problem, it is essential that c~ltural property be 
9 iven the same pr.otection in law as any other asset. 
And this will require a major overhaul of the Copyright 
Act.", supra, note 9, at 16 • . 

13. Supra, note 9, at 6. 

, 

f ~ __ IO __ ..... ~_" ._ .. _J _ .... __ __ 
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criteria for Canadian ownership of' the telecommunication 

~ industry and Canadian content rules for telecommunications, 

to ensure that control' stays Canadian. Canadian telecommu-

nication po~icies towards other nations are not exclusiv~ly 

protectionist. As a member of several international 

telecornmunication organizations, Canada supports interna­

tion;l coopera~ion in telecommunication. 14 

" 
Policy on federal/provincial c~ntrol is less clear. 

As will be seen, this is a constitutional issue where the 

actua1 division of control may not exactly conform to that 

a110wed by the Constitution. Both leveis of government 

pr~fer to maintain the status quo and neither side has, as 

yet, opted for - a final settlement of the control issue by 

the courts. , .. 
Technologica1 sovereignty is another e1ement of 

Canadian autonomy. It is closely related to the pre'serva-

~ of economic independence. Technologicai sovereignty in 

~ telecommunications implies support of research and develop-

ment and the creation of a strong manufacturing industry in 
\ 

the area of communications ~ particu1arly in computer and 

14. Canada has long b~en a member of the Internationa'l 
Telecommunication Union (ITU) v~ewing it as a positive" 
means to regulate the radio spectrum and the geosta­
t ionary orbi t. Canada has also made commi tments to 
INTELSAT and INMARSAT; both cooperat ive international 
efforts in telec9mmunications. See, infra, chapter 
III. 

-J 
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s tellite communications. To this end, policies are pursued 

·which stimulate and support suçh technological development 
\1 

in Canada. 15 ' 

A strong telecommunications industry is actively 

in Canada because it i5 critically important since 

a central nervous system for the country's 

re business infrastructure. i:t . is also one of the few 

nbniresource-based industries where Canada can be a world 

leader in export~ it represents 30% of aIl ntanufacturing­

resetrèh and de~elopment in Canada. Of these ne.. informa­

tion technologies the then Minister. of Communications has 
i 

stated that "i t i8 clear that Canada has no option but" to 

vigourously embrace the development and dissemination o'f 

theS~ technologi~s".16 

The third element of Canadian autonomy is cultural 

autonomy. "The preservat ion of a nation' seul ture, however 
\ 

ii might be defined, is critical to its survival".17 The 

recognit ion (j"f this has resl,ll ted in Canadian polie ies a imed 

15. The Ca nad i an company' AES is 
process ing equ ipment and f irms 
leaders in Telidon technology. 

doing weIl in word 
l ike Norpak are world 

16. Fox, F., Culture and Communications: Key Elements of 
Canada's Economie Future, Nov. 3, 19ij3, brief submitted 
to the Royal COmInission, on the Economie Union and 
Development Prospects for Canada. 

17. supra, note 9, at 8. 

- --'--- ._-~._----~------, 
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at the preservation of cul tural independence. Evidence of 

this poliey can be seen in, the adoption of regulations on 

~ ___ Canadian ownership and content for broadcasting as well as 
~ 

subsidies to essentially non-commercial cultural industries. 

There is a desire not to resort to artificial' barriers18 

for they '~,an be "count_er-productive or shallow". The advent 

of satellites and information technologies in telecommunica-

tions, however, increases the threat to Canadian culture and 

poliey dietates that measures will he taken. 

Consequently, basic Canadian policy is. that the 

telecommunications industry is government-regulated. The 

major faeets of telecommunieations, from telephone rate-

setting and terminal attachment to broadcast content, are 

regulated. Telecommunications are seen as being too 

important to the nat ional weIl be i ng to leave unregulated. 

The r~9.ulation of the telecommunication industry in Canada 

has been dlvided into two major cat'egori~s, each handled 

separately wi th i ts own pol ie ies alJd r:egl}'lations. 

Telecommunications in Canada eneompass 

any transmission, emi ssion or .r.ecept ion of 
signs, signaIs, writing, images "or sounds 
or intelligence of any nature 'by wire, 
radio, l~isual or other electromagnetic 
system. ' 

1 .~ 

In Canadian tel~ommunieations poliey and law, two distinct 

18. S.ee Supra, note 16, at 15. 

1~. Interpretation Act, R.S.C., 1970, c.I-23, s.28. 

/' 

-----_ .. ,.--------
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1 
areas emerge from this broad general definition: broadcast-

ing telecommunication and point-to-point telecommunication. 

Broadcasting is defined as "any radiocommunication in which 

the transmissions are intended for direct reception by the 

general publ ic ".20 Point.-to-point telecommunications has 

no legal defini t ion, but for the purposes of this thesis 

will be deemed to include aIl non-broadcasting telecommuni-

cations. 

1. 2.2 Broadcasting"Policy 

j , 

As will be shown in Chapter II, broadcasting lies 

mainly within the jurisdiction of the federal gc:ivernment. 

Both pri vate and publ ic rad io and televis ion transmi ss ion/ 

reception systems, including cable systems,21 are 

regulated by federal policy. A broadcasting policy for 

20. Broadcasting Act, 
also: 

R.S.C., 1970, c.B-ll, s.2 where 

"radiocommunication" means any transmission, 
emission or reception of s igns, signaIs, wri ting, 
images, sounds or intell igence of any na tu re by 
means of electromagnetic waves of frequencies lower 
than 3,000 Gigacycles per second propagated in space 
without artificial guide:". 

21. Federal legislative jurisdiction over cable systems was 
affirmed by the Supreme Court of Canada in Capital 
Cities Communications Inc. et al. v. Canadian Radio­
Television Telecommunication Commission et al., (1978) 
2 S.C.R. 141; (1977),18 N.R. 181'; 81 D.L.R. (3d) 609. 

-----~.----------

------------------~ 
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Canada has been set aown in section 3 o"f the Brbadcasting 

Act. 22 

foilows: 

-, " 

. ( 

The principal elements of this policy are as 

In Canada radio frequencies are 
pU91ic property and broadcast undertakings 
us 1 ng them, s)ïall be regu lated as component 
parts of a single broadcasting system. 

In ord,er to safeguard~ enrich and 
strengthen the- cul tu raI, pol it iqll, soc ial and 
'economic fabric of Canada the broadcast ing 
system' should be _effectivery owned and 
<?ontrolled by Canadians. 

Subject only to genèra~Ly 'applicable 
statutes and regulations, the right to freedom 
Of expression and the right of persons to 
receive programs is unquestioned. Individua'l 
broadcasting licensees are responsible for the 
programs they broadcas't. 

The programmi-ng provided bV the 
system should be varied and comprehens ive and 
should provide reasonable, balanced oppor-, 
~unity for the expression of differing views 
on matters of public concern. 

The programming provided 
individual broadcaster should be 
standard, using predominantly 
creati ve and other resources. 

by each 
of high 

Canadian 

Broadcasting in both official 
languages should be made available -to aIl 
Canadians as funds becQme available. 

A Canadian Broadcasting Company (CBC) 
is to be -set up whose objectives are to 
fulf i 11 Canad i an broadcast i ng needs in lj.ght 
of t,hese po;ticies anJ whose objectives when 
they conflict with the private elements of the 
system will take precedence. 

" -Facil i ties should be ptov.ided wlt.hin 

. 22. R.S.C., 1970, c.B--Il. 

1 

" 
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the system fOr eduçati.çmal broadcasting. 

The regulation and supervision of thé 
broadcast ing sys tem should be f le-xible and 
read i ly adaptable to scient i f ic and technical 
advances. 

19 

Thé'se statutory objectives are to be' achieved 
. 

through two principal instruments'; the ,CBC and t'he Canadian 
. ' 

Radio-television and Telecommunications Commission (CRTC). 

A national broadcast,ing service is provided by the CBC with 

the goal, of achieving policy objectives on program cQntent, 
r' 

variety and quali ty. The CRTC admi nisters the'. regulat,ory 

and licensing processes. lt a1so plays a ni,ajor role in 
(l 

aetting policy. 
'"-' 

The aroadcflstinS;1 ~ stat~s thëllt the CRTC must 

"regulate and supérvise aIl .aspects 6f the Canadian 

broadcasting system"23 with a viêW to implementing' t'he 

policy oU~ined i~ section 3 oCthe Act •. To achieve this it 
\ 

,,' has be~n g~ ven ~l?owers to issue, renew, amend, sus'pend or 

revoke bro,adcasting licences, and to set condi tions of 

1 i cenpe. In exercising these powers the CRTC sets out' 

------policy statements 24 in order to keep pro,spe.ct ive 

1 icen5ees informed. Such statemen.ts are within the 

Commission's authority as i5 the ability to use that policil.. 1.', 
, ,. -.., 

ta rnake determinations. The lëga,li ty of the use of the.se 

" 2 3 • l b id., s. 1 5 • 
! 

24. 
. ( 

As for examp~e those f~und in 4 C.R .. T. Part 2. 

J 
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pal icy' statements in this tnanne,r by the CRTC was, a f-f irmed in 
, " 

Cap t'ta l' -CHies C2mmunications Inc. et al. v. CRTC et 

'- -2S 
. al. ", . -.-

Thus, while the federal government has set general 

: br9~dcast ing policy, i t has delega ted the implemen tat ion of 

thé;lt pol icy, ta an independent pub1 ie authori ty - subject(f=0 

" 
" Df inal l'ev iew ta the Governor General in Counc il. 

The broadcasting policy as laid down in the 

Since that cime Broadcasting Act originated in 1968. 

several studies have exal1'lined this policy. 

them was the 1~'i8 C 1yne Commi t tee study;26 

Promi nent among 

The Committee 

~5. Laskin, C.J.C. stated: 
In my opin Ion, having regard to the embrac ive 
objects committed to the Commission under 5.15 of 
the Act, objects wh i ch extend to the superv ision of 
"al! aspect of the Canadian broadcasting system with 
a view to implementing the broadcasting 'poli~y 
enunciated in section 3 of the Act", it was 
eminently propel." that it lay down guideli,nes 'from, 

,time to time as it did in respect of cable televi­
sion. The guidelines on this matter were arriv,ed at 
after extensive hearings at which interesteçl "pa'rties, 
were present and made subm'iss,ions. An 'overa11 
policy is demanded in the int~rests of prospect ive 
licensees' and of the puplic under ,such' a i;èg,u1.at.ory 
regime as is set up by thé Broaaca;:;ti'ng Act. 
Although one could mature as a resul't of- a sucees';' 
sion of applicationr' there i5 merit l'ri having it. 
known in advance. . ", 

[1978] 2 S.C.R. 141, 171: (.l977), 81 D.L.R" (3d) 609, 
629. ~ - , -. 

26. Consu1ta,tive Committee on the Implications of Teiecom­
munïcations for Canad ian Sovereignty, Telécommunica-' 
tians and Canada, (Ottawa: Minister of Supp1y and 
Serviëë"SCanada, 1979.), The Clyne Report. 

-' 
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concluded that the broad policy objectives outlined in the~ 

aroadcasting Act were not being achieved by the Canadian 

Broadcasting ~y,$tern. The failure of television broadcasters 

to implement Canadian content objectives, especially dur,ing 
, 

prime-time viewing hours, was cited as an example of 

this. 27 

The Clyn~ Commit tee report expressed cQncerns over 

Canad ian broadcast ing policy and i ts implemen tation. These 

concerns were' addressed by the federal government 'in a 

Broadcasting Strategy_' for Canada, 28 made public in M~rch 

of 1983. 1 t con tains three fundamental goals: 

(1) To maintain the Canadian broadcasting 1 

'. 

system as an effective. vehicl~ of social l 

and cu 1 tural policy in, l ight of a renewed .9 
commi tment to the spi'ri t of the broadcast-
ing objectivés sét out in the 1 1968 

'Broadcasting 'Act. . 

(2) To make avaiiable to aU Canadia.ns a soUd 
core of attractive Canadian progcamming in 
aIl program categories" throug~ the 
development of strong Canadian' b.r;oadcast 
and prog~am production industries. 

(3) To provide a signifi'cantly increased 
choice of programming of aIl k inds' in ,bath, 
offici~~ languages in al,l 'parts of 
Canada. 

,/' 

In arder to implement this strategy sèveral new 

27. Ibid., 37). 

28. Department of "'Commu'ni'Cations, Government of C-anada# 
Towards a New Broadcasting Policy, (Ottawa, 1983). 

29. Ibid., 5. 



( 

broadcasting policies adopted and a number of 

additional policy were put forward for public 

debate. 

The new policies were adopted to enable Canadian 
/ -\ 

consumerS--," broadeàsters ,and entrepreneurs to take advantage 

dt technological advanees. ~rogram ehoiee is to be expanded 

through increased use of cable systems. This conf i rms an 

already extensive eommitment, by' Canada ta cable systems-for 

information relay.30 Canadian programming is ta be 

strengthened by the shaping of the new t~chnologieal 

environment and establishment of special supgort funds. 31 

The Governor- General in Council will be given the power ta 

issue directives to the CRTC on broad poliey matters. 32 

The Government of Canada also abolished satellite dish 

antenna licensing requirements for individuals and certain 

,30. CaQada has the Most pervas ive and Most 
advanced cable distribution system in the 
considerable investment comm! t ted to this 
bath publ ie and pr'ivate, is rigorously 
Canadi an pol'te ies in telecommunieat ions. 

technically 
world. The 
deve,lopment, 

protea.ted by 

31. Supra, note 27, at 7. 

32. Ibid., 10, Bill C-20, 32-33 Elizabeth II, 19~3-84, 
given first reading in parlïament Feb. 8,' 1984-, 
prpvides for such d i.reèt ives in s. 15. It died when 
parliament disolved in June 1984. 1 

.. 
... ... .,.. 

. _ .. _------_._--,,--
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\ commercial enterprises. 33 

Further policy prop~sals have been advanced to 

strengthen Canada' s c:ul tural,' social and economic pas i t ion 

within the new broa9~ast'i~g enviro'~me~t. Included in these 
, , 

proposaIs are tr,ame~orl<s ·for' prea tirig a more f lex ible 

regulatory and legtslative-environment, f'Or the enhanèement . , 

and extens,ion,' where needèd,', of both French-language 

broadcasting across Cana~~ .a~ native culture, as weIl as 

encouragement for the private' sector to fulfill an expanded 

role in increasing both the quality and quantity of Canadian 

progranuning. 34 The governm~nt has stated, however, that, 

because of the importance of these pope ies, publ ie input 

will be sought before such pOlicy proposaIs are imple-

mented. . , 
Canadian ,broadcasting policies, formulated for the 

most part by the federai ~overnment, ~r~designed to create 

a regulato~y regime that addresses funda~en~al concerns 

about the freedoms of individuals and the ~aintenance of 

Canadian aotonomy. The principles outlined earlier in this 

33. The Regulat ipn exempt ing in<\ividuals from the requ ire­
- ment of licensing dish. ante,nna was published May 12, 

1983; S.O.R./83-422. 

34. A more detailed desc,ription of these policy proposaIs 
May be found· in Towards a New National Broadcasting 
Policy, supra,' note 28. 

-.. 
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thesis emerge from these concerna and form the basis of 

broadcasting , policies. These' principles are often in 

conflict when i t cornes to theï r pract ical appl i çat ion and 

the bràad policies stated in the Broadcasting Act attempt to 

meet the needs of broadcasting while minimiz-ing this 

conflict. Thi~ attempt, however, has. failed to create a, 

broadeast ing system - that fully aehieves -the goals of - the 

broad polieies. Several studies have shown ~his and 

recommended ways' to rectify the situation. 

In answer to these studies the federai government 

has moved to improve the broadcasting system through the 

formulat ion of new pol icies. The process of formulat ion has 
--

not, as yet" been comp1eted. Canadian broadcast i ng pol iey 

is thus currently in a state of flux. To Meet the rapid 

technologieal chang~s occurring in the field of broadcast-

ing, a new flexibility is emerging which also a~ms ~o reduce 

the conf 1 iet among the pol icy' s bas ic principles. 
\ 

1.2.3 Point-to-Point Telecommunication Policy 

Telephone, telex and computer data transmission 

systems are aIl, inter al ia" point-to-point telecommunica-
'\ ~ 

tion. _Toge~her they are part of an information~ network for: 

Canada, vital to i-ts economic deve.lopment and weIl being.­

Additionally,', thè industry that has grown up around them la 

J-
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a '<?ritically impo~tant one to Canada • It provL.Qes a central, 

nervous system for the country, t'he equipment industry i t 

fosters is the major non-resource-based industry in Canada, 

and it is the most innovative industry in Canada. It is a 

key to Canada 1 S overall performance in information technoIo­

gy, accou'nting for 30% of aIl manufacturing related research 

and development in Canada. 35 

Point-ta-point telecommunication is not within the 

exclusive jurisdiction of ,either the federal or provi'ncial 
• 

governmen ts. 

this area. 36 

Each may set pol icy and make regu lations in 

This divides both policy and regulation, as 

can be illustrated in the regulation of the telephone system 

in Canada. 

The regulation of telephones is divided. Two of 

the nine major compani~s3 7 are regulated by the CRTC, a 

federal body, whi·le the other 'seven companies aré 

inJividua~l~ Pegulated at the provihcial leyel by the public 

utflity board of the province where the company op'erates. 

~urthermorè, twor companies provi.ding long distance lïnks -

telesat and CN/CP Telecommunications 
\ 

35. "~, note ,16, at 7. 

36. ,See, infra,. Chapter II. 

fall under the 

37. The two federal,ly regulated enti t ies are Bell ,Canada 
and British Co14mbia Telephone. 
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regulatory authori ty of the CRTC. This di vided structure 

prevails in Many areas of point-to-point telecommunication 

policy development and regulation within Canada. 

Theresul t of split jurisdiction is that no broad 

policies are laid out in làw as has been done for broadcast-

lng in the Broadcasting Act, The fundamental principles, as 
. 

outlined in'the general telecommunication policy, still form 

the basis of policy for point-to-point telecommunication; 
\ 
\ 

but the princ iples focused upon are d ifferent from those in 

broadcasting. The principle of freedom of access is 

essential to a point-to-point system • 

. ' Freedom of access, and the 'means of attaining that 

access, détermine the manner in which a point-to-point 

system will develop. The characteris tics of \ the access are 

determined by policy. Certain conditions within point-to-

poi-nt telecommunications are set by those who regulate them. 

These are: 

1) The setting of rates; 

2) the planning and development of systems; 

3) the issue of monopolistic versus competi tive 
services; 

4) the attachment of customer owned equipment; 
and 

5) the entry of new companies lnto the telecommu­
nication sector. 

Rate setting is a prime policy area. Each point-

to-point telecommunications entity has its' rates set 

" 

-----
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p 

individually by the regulatory body having jurisdiction over 

it. The appropriate bOdy for entities within federal 
~ 

juri~diction i8 the 'CRTC. The C~TC 1 8 regula tory mandate 
,,#~"_t._. 

with respect to rate sett:ing' der~veS trom severaI stàtute!?, 

i nclud ing the Ra i lway Act38 and the Nat'ional Transport'a-

tion Act. 39 In the area of point-to-point telecommunica-. ---
t ions the mandate of the CRTC is more limi t.ed tha'n i t is for 

broadcasting. Its main concerns are the regulation of rates 

and the interconnection of compet ing or intraprovincial 

systems to c,"eate networks. POficy statements are made by 

the CRTC in the area of point-to-point·telecommunication" as . , 

\With broadcasting, to set out the ground rules for prospec­

tive applicants appearing before the Commission .. 

The individual regulation of point-to-point 

telecommunication has led to an anomalous situation in the 

telephon~ system. The major telephone compânies have formed ~ 

a group called Telecom. 40 Each member of Tei·ecom is 

regulated by sorne entity: Telecom, h!Jweve~, being only a 

composite of it~ ... membe-rs, isnot. regulated at aIl. It is 
- , 

the mem~ers who determine rate increases, including those of 
\ 

'" 
38. Railway Act, R.S.C., 1970, c.R-2, 8.320. 

39. National Transportation Act, R.S.C., r970, c.N-17. 

40. Formerly known as' the Trans-Canada Telephone System <r 

(TCTS) • 

. ... -

-------~~-----,--------"'- ... _-
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~nterprovincial long-distance. Each company files these 

i ncreases wi th i ts respect ive ~egulatory enti ty, but there 

i s a general ret icence on the part of' these ent i t ies to 

tamper with the interprovïncial rates agreed upon within 

Telecom. The result is that no single entity takes respon-

sibility for these rate changes., 

System planning and development is another area 

that policie~ tend to leave to the point-to-point telecommu­

nication companies themselves. The, systems evolved are onÏt 

scrutinized if they are interconnected and then the CRTC 

steps in. 

Another major policy issue related to rate setting 
, . 

ie that of compe~ition versus monopolies. The then Minister 

" of Communication has stated that • [tlhere is little doubt 
J 

that competition policy will be one of the major topics 

facing government. in this area 

years-. 41 Until recently Canadian 

over ~he next few 
/ 

pol icy ,has supported' 

monopolies in telecommunic-ations because 'of an early 
. . 

re,alization that a. multipli'city of competin9 companies made, 

lit~\ economi~ or. praGtical sense. F~eedom of access was 

best s~~ed in thi~ m~nner. ,The rapi~ pacE! of ,<' technological 

development has blurred the distinctions between type~ of 

telecommunicati~n. Many' ~ypes, of· point-to-poïnt and 

41. Supra, note 16,' at 10. 

l'~~---"-'- .-
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broadcasting te leconunun icat·ion no longer' have 
'. 

definite 

boundaries. L'n recent years, therefo're, policy has shifted 

50 that competition has been tentativeli introduced into the 

system. It is now possible to use customer-owned equipment 

on sorne existing sy::;tems in Canada. 42 Where previously 
. 

protect ion of the economic viabi 1 i ty of the system ta ensure 

its survival was the main issue in creating access, it is 

now seen as a .ques t ion of wider ut il i zat ion and choice 

within the sy.stem. There are still questions about the 

effect of competitive services on subsidized services such 

as res idential phones. The polie ies on this have yet to be 

formulated. " It may not be easy, either, for - [g] i.ven the 

size and complexity of the 
. , 
issues, the patent ial for 

federal .... provinc ial 'tens ton and' the raw pol i tics i nvolved, 

the -re501ution of this question will probably be as 

'difficult in its own way as the debate over the Crow.- 43 

While the 'principle of freedom o~ access is an 

important basis for policy in this area in Canada, the other 
, 

fundamental principles have not l'Jeen disregarded. The 

principle of Canadian autonomy is a strong factor in policy 

making. Canadian unit y depends heavily on this 

4.2. It is not allowed in Saskatchewan, for example', t'o 
connect such equipment. 

43. Supra, note 16, at 10. "Crow" refers to the special 
freight rates applicable to shipments of grain estab­
lished by the Crowls Nest Pass Act, S.C. 1897, c.S. 
The debate referred to was over amendmen~ of ~his Ac~~' 

.. 
" 
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communications network and this --i~s \reflected in Canadian 

policy. Pol icies on Canad ian ownership of the industry and 
1 

1 
subsidies ,àesigned ta help maintain Canadian world leader-

D 

ship in the technolo.gical aspects of the industry illustrate 

this. 

Canadian point-ta-point telecommunicat ions polici~s 

are ln many ways similar ta those for br.-oadcasting, 

addressing concerns over access, ind i vidua l righ ts and 

Canad ian au tonomy, albe i t wi th different emphases. A major 

difference, however, is that both the federal and provincial 

governments make pol icy. This lack of a single authority 

for dealing with the national dimension of point-ta-point 

telecommunications has the potent iai of di vertin~r Canada 

from effect ive pol icies tha tenable i t to keep up wi th the 

rapid changes in the. field. Consequently, . a def ini te 

predilection on "the part of aIl governments nbt to alter the 

s tatus quo has emerged. 44 Thus, the delicat~ federal-

ptovincial relationship i5 tnaintained. 

44~ 
-

As 'evidence of this there has been a reluctance by 
e ither the federal government or' any' of the provincial. 
on~s to, ta~e the jurisdiction issue ta th.e courts. 

. , 
-,--- -
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1.3 Ca'nadian Telecommunications Policy for Satellite 

Telecommunication 

1.3.1 Canad ian Space Pol icy 

A communications satellite derives part of its 

part icular useful ness f rom the fact that' i t res ides in outer 

space '. ,Because of the potential and real value of outer 

space, i t is the sub j ec t of spec if ic pol icies in Canada, 

qui te apart from telecommun ica tion. Canadian pol ic ies on 

satell i te telecommunica t ion are i ntertwined wi th those on 
9 

outer space. 

In Canada there was an ear1y recogn i t ion of the 

high econom'ic and social dividends that could result from 

the e"ffect ive use of outer space. 45 Severa l approaches 

were available' to Canada as mean$ of ·establishing the space 

systems necessary to get these dividends. They ranged from 

complete forePign dependence to' complete self -s uff ic iency. 

Canada chose to create a largely home-grown industry, 

considering the establ ishmen t of a technolog i cal base i ri 

Canada to be the best method to adopt. Out of this policy 

45. As ear ly as 1963 the Canadian government opted for a 
policy that transferred the embryo space techno1ogy 
from government laboratories to Canadian industry with 
thecgoalof increasing Canada's ability to compete in 
world markets for this technology. 

" --------
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came the development· of the first Canadian satellites - the 

Alouette series. 46 These early, sat'ellites relied on 

foreign as well as Canadian, expert.ise; but by 1'975 Canada 

made the dec is ion ta establ ish a prime-contractorsh ip in 

Canada for Canadian spacecraft. 47 . 
,~'J 

One major area of space activity Canada has decided 

it would be uneconomical to de,!,elop is that' of a launch 

'capabi li ty. Here Canada relies upon - foreign l~unching 

services; to date those of the U.S. National Aeronautics and 

Space Administri;lt·ion. In arder ta not be totally dependant, 

however, Canada àctively seeks participation in the programs 

of the launch serv ice supplier. A resuJ,,.,,t 

tion has '~een the devel~~ent of:b~~_.'S 
, '\ -.' -- ~", .." -

of -~his participa-
..;.ii;~ ,. 

Remote Manipulata , 

• ,.It""'" 1 System for the Amer ican Shut tlé progr~am. 

trend tow'ards more co-op'era t iol wi th the 

There 1S. a Iso a 

European Sace 

Agency (ESA)' in order to reduce total reliance on the .S~ 

Canada 1 S presence in space over the years r; f lects 

46. Launched September 29, 1962, Alouette l was a scientif­
ic satellite; the first such satellite designed and 
bu ilt by a nat ion other than the Uni ted States or the 
Soviet Union. It was' followed on November 29, 1965 by 
Alouet te II. 

47. The Canad ian Space Program; F ive Year Plan (BO/81 
84/85), SeriaI No. DOC-6-79DP, discussion paper, 

"January 19BO, Government of Canada, Department of 
Communications, p. 16. This policy was reiterated' in 
1979. 

-- ._ .. ~.----.~,---:;--_._---

'. 



r 

. i -

.. 

-, 

, ", 
< '. 

"1 

, < 

33 

an 'evolving spac~ policy which is currently ve~y ac~ive. 

ThUf policy emerged in 1974 when nA Canad-ian Policy for 

-Space" was adopted s ta t i og : - . 
1) the government endorses the principle that 

a Canad ia-n industrial capabi l i ty for the 
design and construction of - space systems 
must be maintained and improved through a 
d~liberate policy of moving .governm~At 
spacé research and deveJ.opment out into 
industry; 

2) government purchasing policies should 
enCOUri';lge the establishment of a viable 
research, development and manufacturing 
capability in Canadian ~ndustry; 

3) Çanada will continue to rely on other 
nat ions for launch veh icles and serv ices. 
and we should enhance access to such 
services by participating in the supplying 
nation's sp~ce program; 

4) departments involve'd should submi t planS 
'to ensure that, to the fullest extent 
po'ssible, Canada's satellite systems are 
designed, developed and constructed in 
Canada, by Canadians, usin~ Canadian 
components; 

5) ·Canada' s primary interest in space should 
be to use it for qpplications that 

~ontribute directly to the achievement of 
lioWflational goals; 

6) utilization of space systems for the 
achievement of specifie goals should be 
through activi-ties proposed and budgéted 
by departments and a'gencies within their 
established mandates; 

7) at the international level, Canada's 
abi l i ty to use space shou,1d be furthered 
by partieipating in international 
activ~ties for the use" and regulation of 
activities in space, negotiating 
agreQments for the continuing access to 
science, technology and required fac il i­
ties" and maintaining knowledge of foreign 
space activities in order to respond 
quickly to potential opportunities and 
threats toi national sovereignty, 'and at 
the national level, Canada' s abi l i ty to 
use space should be furthered by the 

/ 



~~ 
, 
i' 

'. 

---

1 
\ 

-J 

, 

support of researeh appropriate to the 
need to understand the properties of 
space, the potentialities of space 
~ystems, and the search for potential 
applications, and technology ptograms to 
develop the industrial capability 
essent ial to meet ing futur-e iëquiremepts 
for operational spaee systems. 

34 

This spa ce -pol icY' has been implemented by severaI 

maj'or programs. These currently include the Anik seriés 

teleeommunication satellites, the SARSAT experimental 

projeet,49 programs for remote sensing by satellite50 

and ~eteorological programs. 

In 1980 Canada developed a Five Year Plan for its \ 

space programs. Its purpose is t~ coordinate and fund 1 

existing programs and implement new ones. Funding fro~ the 
"\ 

Canadian Government was laid out. on a five year basls, 

alloting specifie sums for eurrent and future programs. 51 

1 

This pol icy has been successful; so much so, that i t hCjls 

been recently renewed as a new "Space Expe'nd i ture Plan Il ta 

\ 

48. Ibid., 17. 
_ o.._!..~ 

49. A joint Canada/France experimental pr~jé'ct to determine 
'the use of spaceborne teehnoldg'y "in the detection and 
location of emergency beacons l. emitting signals from 
ships and aireraft in distress •. 

50. This ineludes LANDSAT, a U.S. remote sensing projeet. 

51. For details see supra, note 47, at 45. 
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\. 

cover t~e years 1984/85 throug~ 1986/ 87. 52 

Canada's space policy thus - stresses the use of 

outer spa ce as a means of furthering Canadian economic goals 

and nation'al unity. ,At pr,eS"ent the paramount use of outer 

space for this purpose is in' telêcommunications applica-. , 
tions. 

1,.3.2 Satellite'Telecommunications policy t 

Satellite technology is still young but it has 

already had ~~mpact on aIl areas of telecommuni-

-cation. They are now used extensively in point-to-

point and broadcast ing systems. One has only to watch 

live ~overage of the Olympics or to television broadcast 

~>~iCk up the telephone and calI long-distance to see evidence 

of this ~use. 

The development of telecommunication 

pol icies in Canada has gone h~nd in hand wi th the recent 

development of Canadp's general telecommunications policies. 

Canada has recognized that there is a full range of 

connections amongst the variQus telecommun'icat ions and 

information resourees and that they must be considered as a 

52-. Minister of State, Economie and Reg ional Development, 
Science and Technology, News ~elease, ,March 19, 1984 • 

- ------------ ----------'""-----------
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whole. The" . . l prlnc lp es which form the of general 

telecornmunica1:..ions pol icy, and many of the pol icies derived, 

,therefrofTI, are applioable to satellite telecommunications. 

The unique attributes of satellite systems have, however, 

necess i tated Canad ian polic ies . part icular to satelli te 

telecommunications. 

One of the main c'onclusions of a 1968 Canadian 

government White Paper entitled A Domest'ic Satellite 

Communication System for Canada~3 was that a Canadian· 

domestic satellite system was of ·vital importance to' the 

growth, prosperity and unit y of Canada and should be 

established as a matter of priority·.54 • 

~hi le the need for such a system was acknowledged, 

the q\lestion still existed as to the make-up" of such a 

system. The main issue was whether the government should 

hav~ full ownership, shared ownership with private 

ind~stry55 or no ownership; 1eaving th~ system ta be 

53. 
. 

Hon. C.M. 
Dornestic 
( Ottawa: 

54. Ibid., 8. 

Drury, Minister of Industry, White Paper on A 
Satellite Communiçations System for Canada-;­
The Oueen's Printer-, 1968). 

55. The Whit"e paper, ibid., dealt.with the ct'eation of a 
1 corporatïon to own and operate the system in conjunc-

tian witn interested pri~ate parties. . 

'. 

'. 

b 
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controlled by priva~e interests. 56 . From this emerged a 

policy of mixed private-government ownership implemented , 
through the creation of Telesat. 

, Telesat Canada came into being on September l, 1969 

on proclamatÎon o'f the Telesat Canada Act. 5'7 The objects 

?-~~gf the company were the establishment of commercial 

.' . 

satellite telecommunication systems to provide ,telecommuni­

cat ion services between loc-at ions in Canada. 58 To ach ieve , -

these objects the company was directed to utilize Canadian 

design, technology and research to the ex'ent practi-

cable. 59 Shares were ,issued in the company and made 

available to Her Majesty in right pf Canada, approved 

telecommunications common carriers and p'ersons who fulfiU' 

the· statutory conditio'1s' ,determined 'by the, Board of 

Directors of Telesat and ap~rove& .by. the Governor-in~ 

. Council. 60 The Government of- Canad,a retains control in 

the c9mpany through shared ownership. 

however~ a Crown 'corporation. ~l 

Telesat is n~t, 

.. 
56. AS éspoused by ,the telecommunication8 carriers. 

. ~ 

57, R.S.C., 1970,.c.T-4. 

58. Ibid., ...... s;5(l). 

59. Ibid., s.5(2). 

60. Ibid., s.10(2). 

·61. Ibid., 8.34. 

\ ' 
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Ç~nada, th~ough the creation 'of Telesat, has chosen 
",k ....... , 

th:, mec'hanism ,by which it is to set ur and operatè Ca~adian 

satellite systems. While Telesat has not been given 

exclusive rights to p.ut up and operate telecommunications 

satell i tes, any pri vate venture attempting to do so ~ would 

likel~ meet with difficulties. 

The Federàl Government holds exclusive jurisdiction 

over satelli"tes 'used in aIl araas of telecommunica-

tions. 62 Th r'o u 9 h the CR T C i t s t r 0 n 9 1 Y reg u 1 a tes 

satellite telecommunications and in view of the Telesat 

pol ic ies i t is unl i kely that authori zat ion would bé Iforth 

coming. The framework is there, however, so that a phange 

in government policy towards greater privatization would be 

aIl that is needed to allow priva,tely owned satellites. 
~, 

Satell i tes do not operate independently: they are 

only part ,of a' communication ststem 'that has a major 

terrestrial component. In Canada, 'as a ma t ter of pol icy, 

much of the terrest~ial network ii a cable system.' This is 

especially true in broadcasting; cable te.levision is 

available to 80% of 'Canadian homes.,63 There is consider-.. 
able i'nvestment in this cable system and i ts protect ion is a 

62. But see, infra, Chapter II. 

63. DBS Plans Deadlocked in Geneva, [July Il, 1983] Broad­
'casting 27. 

_____ ,. __ -::---____ --'---:-:--__ ' __ ---, ____ ~r 
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nàtural poliey developmen~. 

\ 

Canada has the stLOngest and most technie­
ally advaneed cable distribution system in 
the world. We are now building on this 
sy~tem to expand its domestic audience and 
revenue base, and to guarantee that we 
will hav? an

64
ongoing vehicle for Canad ian 

programml ng. 

Thus, cable has been given a preferred status in pOliey. 

In keeping' with this and the policy of telecornruuni-

cations integra t ion, satell i tes are seen as a part o'f the 

ehtire cable system, thus influeneing policy-making in this 

~rea, perhaps even to the detriment of satellite commun ica-

tions. 

Another property of satellites is that they allow 

t~ansmission 'of communication over long distances with 

greater ~ase than ever before. Canada employs this property 

to tac il i tate i ts domest ie telecommunications, as weIl as 

intern~tional telecommunications • . Canadian policy for 

satelli te telecommunicat ion'8 must, therefore, be di rected 
6' ---.---

not only inward but outward. There must be international 

policies. 
() 

Canadian international' telecommunications policy 

over the years has been one of espousing international co-

opera t ion in the 'eff icacious use of telecommun ications. An 

early member in the International Telecommunication Union 

(ITU), Canada supports this organizat ion t s role in a110-

64. Supra, note 28. 

-r 
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cating radio frequencies for telecommunication and satellite 
( 

slots 

~ember 
in the 'geostationary orbit. 65 

of' INTELSAT and ,INMARSAT,66 

Canada is also a 

organizations which 

operate internat ional satell i t'e telecommun ieat ions systems. 

Canada' s membersh ip .in INTELSAT, through the representati ve 

body' Teleglobe 67 , commits Canada to using INTELSAT's 

sat-ellite system for Canada' s international teleeommunica-

tions traffie. Where satellite telecommunieation is 

concerned this use should be exclusive.- Canada also guaran-

tees that its domestic systems will not interferewith 

INTELSAT 1 s. 68, The eoromi tment to INMARSAT on interference 

65. When a satellite is 1~ut into_ orbit' at an altitude of 
approximately 35,800 km and in the plane of the equator 
it has a-ri orbital period that is synchronous with the 
earth' s rotation. If the movement of the satellite is 
in a west to e~st direction it will appear to an 
observer on the ground to be stationary in the skYe 
The orbit of this satellite is said to he geostation­
ary. 

66~ Supra, note 14., ' ) 

67. Further detal1s on Te1eglobe and its role in INTELSAT 
may he found, infra, in Chapter II!'. 

68. Art. 14 of the Agreement Relating to the International 
Telecommunication Satellite Or aniz~tion -INTELSAT-: 
23:4 U.S.T. 38 3 72; open for slgnature 2 Aug. 
1971; entere'tl into force 12 Feb. 1973 (the INTELSAT 
Agreement) • 

1 -
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is s imilar. 69 Beçau,s,e. of the impQrtance of international 

co-operation to telecommunications, Canàda is willing, in 

certain circumstances, to let Canadian needs in telecommuni~ 

cations take second place to international needs. 

1. 3.3 Fixed-Satellite Service and prciadcasting-Satellite 

Service 

Telecommunication satellite services have developed 

into two major types - "fixed-satellite_service" and "broad-

casting-satellite service". The ITU Radio' Reguiations 7Q 

define "Fixed-Satellite Service" as: 

\ . 

A radiocommunication service between earth 
stations at specified fixed points when 
one or more satellites are usedi in soniè 
cases this service includes satellite-to-

. s a tell i tel i n k s , wh i ch m a y a:l s 0 b e 
effected in the i nter,-satell i te serv ice ~ 
the fixed-satellite service may also, 
i nclude feeder 1 inks for 7lother space 
r~diocommunication services. 

and "Broadcasting-Satellite Service" as: 

A radiocommunication service in which 
signaIs transmitted or retransmitted by 
space stations are intended for direct 

69. Art. 8 of the Convention on the International Maritime 
Satellite or~anization "INMARSAT": 31:1 U.S.T. 1 
(1979): open or signature 3 Sept. 1976; entered intb 
force 16 July 1979 (the INMARSAT Convention). 

70. Radio Regulations, ITU, Geneva, 1982. 

7i. Ibid., Art. l, s.3.3. 
) 

_________________ ,a._ 
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reception ,by the gener~l public. 72 
\ 

The dist inct ion between the two 1 ies i'n the mannér---------_ 

of recept.ion of the propagated signa Is ~ f ixed services are 

directed at spe,cific' receivers wnile broadcasting serv~ces 

,-
are for generai reèeption. 

, . 
This distinction has ramifica-

~ions a~ to the type of control that can be exerted upon tne 

res~ective service, both interna~ionally73 and' national~ 

ly. It has nece$~itated separate policies in Canada for 

these services • 

. Canadian policies directed at fixed-satellite 

service a're basically those menti~ned earlier with respect 

t:o satellite telecom!"unication. This is because this' .type 

of service ls the one now operative in Canada and i9 seen as 

part of the overal~ telecommunications network. 

Under the ITU Radio Reguiations signaIs propagated 
1 

. through such a service are to be protect~d from unauthorized 

interception and divulgence, of their contents unless they 

.. 
72. Ibid., Àrt. l, s.3.18. 

73. International' controls over broadcasting-satellite 
,services, for example, have been debated without 
cons~nsus for nearly 20 years in the U.N. Committee on 
Peaceful Uses of Outer Space (COPUOS), between those 
who support the -f ree f low of informat ion - and those 
who support sovere'ign rights to control the f 10w of 
informat ion into a nat ion as regards DBS. For a 
detailed history 0f the COPUOS debates on this issue 
'see Christol, C., The Modern International Law of Outer 
Space, (New York, 1982), Chapter 12, p. 605 et seg. 

, 
-
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are in tended for the use of the ge nera 1 pUQ1- i c. 7'~ 

Canadian pol icy adopts 'this posi t ion' and cons iders aIl 

signaIs propagated by fixed-satel1ite servfces to be 

"private" • Thus, in a news re1ease -announc ing 1 i bera1·iza-

t ion of licens ing requ i rements for ind i viduals operat ing 

,pri vate satellite d ish antennae, the government fel t - i t 

necessary to state that "[a]ll TVRO owners are reminded that 

the radio and television signaIs currently car~ied on 

Cé)nadian and U.S. satellites are considered to be private 

signals n ,5 
Broadc~sting-satellite services utilize Oire.ct 

Broadcast Satellites (DBS) which, beca'l1se they are capable 

of propagating signaIs directly to the general publIc, 

create a se~vice that has unique virtues and vices. Canada 

recognizes these, having already performed extensive experi­

ments witn the Hermes DBS 76 satellite. 

DBS can, ass ist Canada in achieving i ts nat'ional 

broadcasting object ives, expanding choice in aIl parts of 1 

74. Supra, note 70, Art. 23. 

75. Government of Canada, Department of Communications, ' 
Communications, May 1.7, 1983, p. 4. 

76. Hermes or Communications Technology Sateilite (CTS) was' 
developed jointly by the U.S. and Canada. Launched in 
January 1976 its principal purpose was to demonstr~te 
the feasibility of pas using the 14/12 CHz band. 
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Canada, especially in'remote areas beyond even the extensive 

cable systems~17 Canada, however, sees DBS as comple-

menting the cable system and this affects formulation of 

polidy in the field. For example, at the 1983 Regional 

Administrative Radi,o Con.ference (RARC 183),78 Canada' 

supported lower broadcasting power for DBS satellites 

envisaging that DBS broadcasting would, in the main, be 

picked up and 'dis'ributed th~ough cable systems. 79 

At th~ same ~onference, Canada illustrated the 
", 

importance tHat ,it gives to, DBS by the number of geostation-, 
, , 

ary orbit slots it sou,ght for DBS satellites. Six were 

asked for and received, though not in the exact spots 

reques ted. This'was only two less than the number obtainéd 

by the United States. 

Canada's policy commitment ta ,maintaining cultural 

.77'- Government of .Canada, Department of Communications, 
-Direct-ta-Home Satel'lite' Broadcasting for Canada, 

(Ottawa, 1983), at 10. 

7'S. RARC' 83 was convened in the summer of 1983 in order to 
work out an a priori, schEjlme for allotment of geosta­
t ionary orbi t pas i t ions and related rad io frequencies 
for 1 fu ture DBS serv,ices in ITU Reg ion 2. From i t 
Canada obtai ried 6 orbi t slots sa i t can provide coast 

79. 

to coast service~ 
< . , 

For an account of what transpired at RARC 183 regarding 
the power flux of DsS~ satellites. See' U.S. Outvoted at 
RA~C on DBS Power Standatd, (July 18, 1983] Broadcast­
ing 25. 

l' 
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autonomy is once again renewed. DBS services f~om the u~S. 

will create a potential influence even greater than that of 

the regular broadcasting that emanates from there. DBS 

covers a much wider area and even 'signal~ destined for the 

U.S. will have considerable spillover into Canada. Canada 

policy will' be to adopt measures to counteract this influx 

of prograInIiti ng. One approach could' be to provide a Canadi an 

DBS service as an alternative to U.S. DBS services. BC 

Much of the policy for DBS i8 hypothetical, 

however, because such a servie," has yet to be implemented, 

not only in Canada but anywhere in the world • When i t is, 
• 

~anada's policies will no doubt firm up'with experience. In 

general, however, they wïll reflect the broad objectives of 

Canadian broadcasting,policy • 

. ' 

80. Supra, '"note 77, at Il. 

---~-~~ .. _----:-_._----- --------
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ÇHAPTER II 

, LEGISLATIVE jURISDICTION 

In order to establLsh the law applicable to 

satellite telecommunications it Îs first necessary to 

determine, where legislative juris'diction oV'er the sub]ec:t 

matter lies. In Canada, legislative competence ex~sts only 

if there is also legislative jurisdiction, thQugh a cardinal 

prinoiple of Canadian consti tutional law is that aIl powers 

must be distributed. 1 Laws a~4 regulations that are 

promulgated without legislative jurisdiction can,be declar~d 

ul tra vi res and struck down by the courts. 2 This crapter 

will examine legislative jurisdiction over 'satellite 

telecommunications "in Canada. 

The-<îConstitutional Act, 1867 3 is the primary 

s,ource of jurisdiction; it divides the legislative pow~rs 

between the provinces and the federal government. In 

addition, the international nature of satellites brings out 

1. Attourney-General for Ontario v. Attourney-General for 
Canada, [1912] A.C. 571, 583-4-. (P.C.). 

2~ See for example Ontario,. Mining~ v. Seybold, [l903} 
A.C. 73, 82 (P.C.). 

3. British North ,America Act of 1867, 30-31 Vict. C.3, as 
am. (U.K.) now Constitution Act, 1867. 

" 
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, 
-an international law aspect of legislatiye jurisdfction that 

must be cons idered. 

SateHi tes 

Satelli tes are currently used fot meteorology', 

remote sens ing, communications and for various, f"orms of 
> • 

scientific experimentation. Despite the many types of 

satellites in existence, th~re is" one common elemént amongst 

aIl of them they depenrl upon radio communicat io.n' to 
--r --C;" __ ' 

control and conduct their operations. 

Radio communication is accomp~ ished t,hrough the 

rnodwlation of radio frequencies. It is the ba'sis of aIl 

wireless communication and satelli te control is but one of 

its many functions. The use of radio frequencies for 

comtnunication must be regulated becaU5e they are susceptible 

• ta Interference which can . render them useless. Radio 

frequencies, however, generally go beyond nat ional bounda-

ries. Thus, effective regulation cannot be accomplished by 

a single nat ion, even w i thin i ts boundar i es. International 

co-operation i5 essential. 

In recognition of this the International Telecommu­

nicat ion Union (ITU)4 has come into being and through the 

4. The ITU was orig i nally. founded in 1865 to regulate 



, 

" 

.. 

48 

mechanism of an international convention', 5 arrived at 

through negot iat ions, allocates trequency bands to spec if ic 

services. Among these are satell i te services including 

fixed-satellite, broadcasting-satelilte, and earth explora-

tion-satellite services. 6 The l'liU is also the regulatory 

body responsibl~ for al10~ating satellite slots in the 

, b' 7 geostat lonary or lt, , a l imited natural resource 

especially important for communication satellitec;. The 

r-esulting international regulatory framework depends upon 

intérnational cooperation. 

Extraterritoriality is an international aspect of 

s a t e,l 1 i tes. 8 Since t hey are extraterritorial the .. 

(continued from previous page) 

'5. 

6. 

7. 

8 • 

.' 

international telegraphy. It is now composed of member 
states who meet periodically at Conferences ta 
negot iate and formu la te regu!at ions for aIl interna­
t ional telecoJ'l'llTlunicàt ion. 

International Telecommunication Convention, 
1982, ITU, Sécretariat, Geneva. 

Radio Regulations, ITU, Geneva, 1982, Art. 8. 

Nairobi, 

Supra, note 5, Arts 10(4), 33., 

1 
It can be argued that because the Convention on 

• International Civil Aviation of 1944, (Chicago Conven­
tion), 15 U.N.T.S. 295 (1947) extends sovereignty int.o 
the a irspac~ above a state and there is, as yet, no 
def in i t ion deI imi ta t ion of the a irspacelou ter space 
boundary, satellites are territoria1.: .. ~. However, the­
f a c t th atm 0 s t s a t e 11 i tes and à 11 c om m lJ nie a t i on 
s a tell ~ t'e sor bit a t 9 r e a ter t han l a 0 kil om ete r s 
attitude, a delimitation lim,it frequently quoted, 

. " 
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question then arises ~s ta ~ho ha~ au~h9r~ty over ~nd, more 

importa"ntly, responsibil~ty far satellites 'in orbite To 

anSwer this, internation~l space law must be looked t'o. 

that: 

The 1967 Space Treaty9 states in Article VI 

states Parties ta the Trêaty shall hear 
international responsibilit.y for national 
act i vit ies in outer spa ce ••• whett;ler such 
açt i vi t ies are ca.rr i ed on by governrnental 

J,agencies or hy nan-governmental entities~ 

anç in Article VII that: 

[eJach State Party tq the Treaty that 
launches or procures the launch i ng of an. 
object inta outer space... is in~erna­
tiona11y liable for damage ta arlother 
?tpt~ Party te the Treaty. 

Furthermore, Artiéle II of the Space Liability 

,Conventi~n).O states t:hat "(a) launéhi-rig state shall' bè 
1 

(cont i nued from previous page) '" 
.almost assur:edly means they are not terri torial. For 
further see Cheng, B., The Legal Regime of Airspa'ce, and 
Otfter Space: "The BOL!ndary Problem. Functionalis1l'1 
versus Spatialism: The Major Premises (1980.), VAnnaIs 
of Air and Space Law 323. 

9. Treaty 01}. Pr i nc ir1 es Govern i ng the Act i vit ies of States 
in the ExploratIon and Use of Outer Space, Including 
the Moon and Oth~Celestial Bodies; adopted in 
IT:N.G.A. Rese; 2222(XXI), 19 Dec. 1966; 610 U.N.T.S. 206 
(1967); 18:3 U.S.T. 2410 (1967), T.I.A.S. 6347~ [1967] 
Can.T.S. No. 19; entered into force 10 Oct. 1967, (the 
1967 Space Treat~). 

10. Convention on International Liabllit for Dama e éaused 
by Space ObJects; adopted ln U.N.G.A •. Res. 27 7(XXVI , 
29 Nov. 1971; 24:2 U.S.T. H973); T.LA.S. 7762; 
entered into. force 9 Oct. 1973, (the Space Liabi li ty 
Convention) • 

, . 
't 

.. 
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absolutely liable to pay compensation for dama'ge caused ~y 

its space obj~ct on t-he surface .of the ~arth or to aireraft 

in fl~ght". 
l' 

In international law the state controls and is . 
r~sponsible for the satellites it places in orbite 

In the Canadian context legislative authori ty over, 

'satellites ~~' is a consti tut ional issue. sinee, in 

\ 

international law, it is the state that exercises rights 

over sate Il i tes and must, take respons:t 1;> i li ty for them, the 

federal government is responsible. Only Canada 1~ a subject 

of . international law, the provinces are not. 11 ,thus, in 

order ,to properly exercise its rights and respon'sibilities 

i t is essent ia l for the federal government to have l'egis la-

tive authority over satellites. 

The Constitution Act, 1867 12 is silent 9n the 

subject of satellites but because of the international 

nature of satellites it is clear that the federal goyer~ment 

.. 
Il. In the Reparations for Injurie~ Case (1-949)"I .. C.J. 

Reports 179, the Court states that: RA Sl,lb ject of the' 
law is an entity capable of possessing international 
rights and duties and ha\Ting the capacity to ~.aintai!l 
its' rights by bringing interna'tional c~aims.", Cana,da 
as a "state~ is such an entity. The provinces are not 
·st.!ites·, lacking the constitutional ability' to ent-êr 
i nto relat ions' wi th o,ther states. Const i tut iona 11y the 

.prerogative powers originally vested in ,the Crown in 
s.9 'of the Constitutional Act, 1867 are now exercized 
by the Governor-General "nd .thus the foreign affairs 
prerogat ive is now exerc i zed by the Governor-General. 

12. Supra, ,note 3. 

- -, 
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. nas 'le.glsla'ti\te juris~ic-tion 'by',viJtue 
. 
of the peace, orde~r 

aliç ',gooa governrnent p,ow~~ • .13: this clause was used. by 

. th~, P'rivy, Cou'nëil. in the' Aeronauticsl4. case an,d again in 
1 

'th~ lidi~.' R~.fe~enc:e15· .,~ase ta gfve legislative Jurisdic-

tiàn' t.o the federal government whel're mat:ters of inter:na,t±on-
, l 

.al obligation were concerned. 16,.. ~·.More rece,ntly the clau~e 

was 'invoked by the Sl,lpTe.me Court of Canada in the 

13. 

14. 

15. 

16. 

, f 

Ibid., ,&.91 where i.t says that the government of the' 
domi n ion has ,the power ta make laws • for the peace, 
arder and good governmènt· of Canada in relat:lon ta aIl 
matters not coming with in the classes of subjects by 
t,nis Act assigned exclusiv~ly ta the 1egis1atures of 
the Provinces." ., 

In re Regulation and Control of Aeronautics in Canada, 
[1932) A. C. 54 (P.C.'. '", 

Re Re ulatÏon and Control of Radio Commun i ca tian, 
[1932 A.C. 304 (,P. C. ) • 

Subsequent to these dec isions the Pd vy Counc il in 
Attorney-General for Canada v. Attorney-General for 
Ontario, [1937] A.C. 326; [1937] 1 D.L.R. 673 (P.C.) 
(the Labour Conventions Case) repudiated their 
reason i ng that the peace, order and good gove rnmen t 
clause cou1d be used ta authorize the implementation of 
t reat ies by the Canad ian government. The Labou r 
Conventions reasoning has been open ta criticism and 
there has been' an indication by the Supreme Court of 
Canada in MacDonald et al. v. Vapour Canada Ltd. et a11 
( 1976), 66 D. L. R. (3d) l, that a reconsideration of the 
Labour Conventions case ma.y some.day ~e undertaken, bu t 
it remains the law. 

---- -- ----~-_ .. -~--_ ... _--
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N'ewfoundland Offshore ReferencE!17 .case to give control of 

an extraterritorial matter to the federal goverrlment. 0 By 

analogy satellites ~~ .fal! under the legisiative 

jurisdiction of the federai governrnent. 

2.2 Communication Sate.llites 

While .leg is lati ve jur i sdict ion over satelli tes per 

se rests wi t,h the federa.}. govérnment i t does not automa t ic-

ally follow that _ i t has legis 1 a ti ve j urisd ict ion over all 

aspects of satell i te use. This is especially true of 

communications satellites because they are utilized as a 

part of telecommunication networks, 'not aione. Telecommuni-

cation in Canada is a separate constitutional subject, 

divided into two distinct categories; broadcasting and 

point-to-poi nt telecommun i cations. A d iffe rent leg isIëJf: ive' 

juris,diction has evolved over each catego·ry. The federal 

government has exclusive -]urisdiction in the domain of 

hroadcas t; i ng, while 
" 

point-to-point telecommunications 
....} 

there is de facto di vided jurisd iction although the issue is 

by no means settled de jure. The question of where legisla-

tive jurisdiction over communication satellites lies is thus 

17. Reference Re the Seabed and Subsoil of the Contine.ntal 
Shelf Offshore Newfoundland (1984), 51 N.R. 362: 5 
D.L.R. 385 CS.C.C.). 

. , 

II' 

J. 



\ 

1. 

53 

in~xorably tied to the catego~y in which they are used. 

2.3 aroadcasting Jurisdiction in Canada 

In Canada legislative jurisdiction for broadcasting 

has set t led wi th the federal governmerit. The leading case 

in th is area i 5 the R~dio Reference, a deci5 ion of the Pr i vy 

Counci 1. The case held that the federai government had the 

juri5diction to regulate and control radio communication. 

The -court found a basis for this juri5diction both in the 

power over peace, order, and good 'government of Canada in 

the open i ng words of sect ion 91, as weIl as the sect ion 

92 (10) (a) 18 power over interprotTincial undertak ing5. 

The peace, order and good government power was held 

to authorize laws implementing treat ies entered into by 

Canada in her own right. Such trea t ies were no longer 

"British -Empire" treaties. (section 132 of the Constitution 

Act, 1867). Thus in order to fulfill her treaty obligations 

.. it is n!,!cessary that the Dominion should pass legislation 

which wou1d app1y to all the .dwe1lers in Canada": 19 

authori ty to do this i5 in sect ion 91. A.s regards radio 

communicat ion, Canada had s igned the Inte.rnational Rad io-

18. Constitutional Act 1867, supra; note 3. 

19. Supra, note 15, at 313. 

r .. 
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telegraph Convent ion of 1927 and jurisd i ct ion to make laws 
;.. 

:t ..... would be needed to implernent it. 
~ ( 

Subsequent ly, the Pri vy 

Council in the Labour Conventions case (1937),20 repudi-

ated this line of reasoning though it has Deen reinstated to 

sorne extent by later courts. 21 

The peace, order and good government power would 

still apply under the "national dimensions" test set out in 

the Canada Ternperance 22 case. This test holds that the 

peace, order and good government power "appl ies where the 

subject matter in question "goes beyond local, -?r provincial 

concern or interests al1d must from its inherent na-ture be 

the con cern of the Dominion as a whole". 23 The test was 

appl ied to àeronautics in Canada to uphold the peace, order 

and good government power when the "treaty. re~;:;oning" c?uld 

.,~ 

20. Supra, note '16. 

il. See supra, note 16, and further the Supreme Cou rt of 
Canada has re-affirmed the Radio Reference case 
stating: "Although this CO\lrt is not bO'und by 
judgments of the Privy Counci l any more than by i ts own 
judgments, 1 hold the view that the Radio case was 
correct 1y dec ided under the ten1'ls of ss. 91 and 92 ( 1 )­
(a)." Capital Cities Communications Inc. et al. v. 
Canadian Radio-Television Commission et al., [1978) 2 
S.C.R. 141, 161; (1977),18 N.R. 181,199. 

22. ,,=""-;-;;..;;;...~-+--:,-,;....;..;;..p-,;;-:':-ir.::-.r-0-:,f--;:-O_n_t~a-::r_i-r0 v • Ca nad i a n Tempe ra n c e 
A.C. 19 P~C.). 

23. Ibid., 205. 

-
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no longer be relied 'upon. 24 . It was found that àeronaut-

ics fit tne test. Broadcasting is analogous to aeronautics 

as having. a national dimension and this r,easoning has beén 

found compell i ng by the bntar ie Court of Appeal in Re 

25 C.F.R.B. 

The second line of reasoning taken in the Radio 

Reference case was that radio broadcasting fell under' the 

exemptions from provi ncia l j urisd iet ion fou nd in sect ion 92 

(lO)(a). The Court stated: 

Now, does broadcasting fall within the 
exeepted mat t~rs? The i r Lordsh ips are of 
the opinion that it does, falling in (a) 
within both the word "telegraphs" ant! the 
genera l words ~undertak ing connect i ng the 
Provi nce wi th any other or ethers of the 
Provi nces or ext~%ding beyond the l imi ts 
of the Province." 

The Court threw out the argument put for th by the 

Provinces that there should be a distinction between 

transmitters and receivers. They stateà: 

Broadcasting as a system cannot exist 
without both a transmitter and a receiver. 
The receiver is indeed useless' without the 
transmitter and can be reduced to a 
nonent i ty if the transm i t ter closes. The 
system cannot~ divided into~ part"S;'" 
each independant of the other ••• (emphasis 

24. Johannson v. West St. Paul, [1952] 1 S.C.R. 292. 

25. Re CFRB and Attorney General of Canada, [1973] 3 O.R. 
819 ( On t. C. A. ) • 

-26. Supra, note 15, at 31~. 

, 
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added)27 

The~ also held that the word "undertaking" found' in 

s. 92(lO)(a} was defined broad1y as/~ot a physictl thing 

but an arrangement under which, of course, physical things 

are used".28 Thus from the interprovincial nature of 

this 'undertaking legislative jurisdiction fa11s to the 

federal gover,nmen t. 29 

The Radio Reference case held that aIl radio 

communication was wi thi n the jur i sd ict ion of Parliamen t. 

This includes not only radio broadcasting but te1evi-

sion. 30 Other broadcasting are-as were left unclear as to 

juri5;diction; specifical,ly cable broadcast .systems ànd 

broadcast content. 

èable systems were, of course, non-existant at the 

time of the Radio Reference. They' are now an important part 

of the Canadian broadcasting system. The issue over who had 

jurisdiction was brought to a head in the late 1970's by two 

27. Ibid., 315., 

28. Ibid., 315. 

29. The Radio Reference case has been affirmed by the 
Supreme Court of Canada in Capi tal Ci t ies, supra, note 
21, at 199. 

30. The or ig inal quest ions' put to the Supreme Court of 
Cana"da asked if the Parliament of' Canada had jurisdic­
tion to regulate, and control radio communication, 
includi ng '''pictures'', transmi t ted by Hert~ ian' waves, 
supra, note 16, at 310. -

--'--_.. -~- . __ .~ --
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cases heard before the Supreme Court of Canada. 

'The first of these was Capital Cities~2h v. 

C.R.T.C. et al. 3l The Court concluded on the facts 
/. 

established in this case that exclusive legislative 

authority in relation to the'regulation of cable systems and 

tbeir programming, where su ch programming involved the 

interception of television signaIs which were retransmitted 

to cable users, rested in the Parliament Qf Canada. The 

reasoning of the Court relied heavily upon: 

The common sense of which the privy 
Council spoke in the Radio case [which] 
seems to me even more applicable here to 

'preyent a situation of a divided jurisdic­
t ion in respect of the same signa 1s or 
programmes according ta whether they reach 
home television sets and the ultimate 
viewers throug.f2 Hertzian waves or through 
coaxial cable. ' 

The cou rt thus aif i rmed the broad in terpretat ion of the 

broadcast undertaking. 

The. second case, Oionne et al. v. Public Service 

Boa rd (Ouebec) ~~, 33 was dec ided at the same t ime as 

Capi tal C it ies. It relied heavily upon the reasoning in 

Capital. CiUes but. tightened a few gaps in the constitu-

tional arguments, stating that cahle systems: 

••• rely on broadcasting stations, and 
their- oper-at ions are merely a link in a 

31.. .supra, note 2'1. 

32. Ibid., 198. 

33. q978J 2 S_C.R. 191: 09;7), 18 N.R.. 2-71. 
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chaln which extends to subscribers who 
receive programmes through their private 
receiving sets. l do not th~nk that any 
argument bas,ed on relative percent.,ages of 
orig inal programmi ng, and of programmes 
received from broadcasting stations can be 
of more ava i l here ~an i t was in Re Tank 
Truck Transport Ltd. 

58 

A further constitutional issue in broadcasting 

arose over legislative )urisdiction over broadcasting 

content. An early case on this is Re C.F.R.B. and A.G. 

Canada et al. 3,5 At issue was the constitutionality of a 

federal law prohibiting the broadcasting of partisan 

advertisement on an election 'day or the preceeding day. , 

The Court decided that the scope of the' Privy Councfl 

decision . in the Radio Reference was not 'limited to the 

physical 11Ieans of cOJTlmunication; it also encompassed 

programme content. The federal governrnent had exclusive 

jurisdiction over broadcasting content. 4 This case was 

appealed to the Supreme Court of Canada and leave· was 

ref-u'sed. 
.' 

Reference was made to Re C. F. R. B. by the Federal 

Court of Appeal in its-... decision in Re Capital Cities Cornmu-

nicat ions Inc. et al. and 36 C.R.T.C. It w:as concluded 

34. 

35. 

36. 

Capital Cities, 
Transport Ltd., 

Supra, note 25. 

supra, note 21, 
[19'60J O.R. 497). 

p. 198-99 (Re Truck 

[1915) F.C. 18; (1915), 52 D.L.R. (3d) 415; 7 N.R. 18 
(F.C.A.). 

./ , 
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that "The legislative authority of Parliament, extends over 

the content of broadcasts as weIl as over the physical 

undertaking of the television recept ion unit.,,37 

Subsequent appeal of Capi tal Ci t ies to the Supreme Court of 
, 

Canada was dismissed and, as wêlS stated by Laskin, C.J.C. 

(dissenting) in A.G. of Ouebec v. Kèllogg's Co. of Canada: 

This Court established in two recent 
decis ions "that federa l competence ln 
relation to television, and in relation 
even ta ca blev i sion wh l ch re,l ies on and 
retransmitts teleVlSlon signaIs, embraces 
e xcI u s i ':/e a u t il 0 rIt Y t 0 cl e a l w l t h the 
content of televlsion programmes: Capital 
Cilles Communications Inc. et al. V., 

Ca~~giar:! Radio-Television Com'n~~, 

L' ... " 

The f e der a l go ver n In en t i S th u s he l d t 0 have 
dl 

e'~clusive legislative jurisdiction over broadcasting 

content. The exclus i vi ty of th i s jur i sd ict ion was tempered 

somewhat by the ma] ori ty deCis ion in t'he Kellogg 1 s case. 

The issue here was the constitutionality of 'pro,-:,incial 

l~gisl~tion restricting the use __ by advertisers of cartoons 

in broadcast adverti si ng di rected at ch i Idren. It was he Id 

that the legislation was valid because exclusive federai 

jurisdiction over broadcasting does not prevent valid 

provincial consumer protection legislation, 1. e. if the 

37. l b id., 4 21 ( D .. L • R. ), 2 5 ( F • C. ) • 

38. (1978 ), 83 D. L. R. ( 3d) , 314, 315 (S. c. c. H 

........ ' 
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legislatioo is directed at the advertiser and not the 
.. 

broadcaster, ît is vaUd. 
< 

This .is true only if the 

advert ising origi nates .from wi thin the .province. 

Th,is CÇlse sets a precedent inconsistant with 

exclus ive federai jurisdiction . over broadcast' content, 

despite its seemingly limitect",-· ratio d:ice~éfendi. The 

provinces can now do indirectly, what they could not do 

directIy and as Laskin, C.J.C. stated in his dissenting 

opinion nIt is this indirect appr~ach which is eVldent here 

and l wouid reject i t". 39 

The federai government has Iegisiative ]urisdiction 
. . 

in the field of broadcasting "and from this it follows tFlat 

cornnlUn i cat i on satell i,tes used in. broadcast i n~ -)wou Id fall 

within that jurisdiction. A numbet' of argume~ts - support 

this content ion. 
" 

A communication satellite used in' brQadcasting is 
o • 

only a part of, a broadcast undertak ing. Like cable s}'stems 

they depend upon t"eiecasts' for !:heir operation, being no 

more than conduits for signaIs from the telecast. 'They even 

·p'rovi de a, li nk between the telecast and the cable system •. 

They do not constitute a separate undertaking. 

~ ConUnunication satellites are extràterritorial to 

Canada. Even assuming that Canadia~ sovereignty ex~ended to 

"",~-
19. Ibid., -317. 
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the i nf ini te ly above Canada these satell i tes are found in 

~he geostationary orbit located above the equator. This is ' 

clearly outside Can~da. Communications ~atellites for 
" :3-

broadcast i ng' are therefore externa 1 to t/l'ie provi nces and 

cannot be cons idered local works or ~under,~ak i ngs as pe; 

s. 92 (10).40 

Finally, broadcasting communication satellites use 

radio communication through Hertzian waves. They would thus 

faU within the exclusive federal jurisdictlon determined by 
, ,. 

the Pr:i vy Council in the Rad io R'eference case:. 

It is thus Glear that communication satellites used 

in 9ro~dcasting fall within the-1egislative ]urisdictïon of 

the federal govern~ent.41 

" 

-4n .. ~ ,Supra, note 18 • 

.. 41. Municipalities •. seem to want to test this federal 
legislative juri'sëH~ion' in the area· o~ broadcasting by 
means of by-Iaws that regulate reception antennae for 
radio signaIs. It -was clearly established in Toronto 
v. Bell Telephone,. [1932] A.C. 30'4 (P.C.) that the 
explusive federal jurisdiction, over the subject 
pree luded mun icipa lit ies f rom prQh ibi t i ng the use Ç>f 
communication equipment. 'Municipalities try to get 
arownd this, however, by using powers to regulatè 
construction, safety and zoning. It has led ta a 
conflict as yet unrè.solv~d as to how much municipali­
ties may regulate antennàe and the like. \ 

~\-
" 

-
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Point to Point Telecommunication Jurisdiction--l.!! 

Canada 

While Canadian courts have resolved, to a large 

extènt, the quest ion of where legi~ lat ive jurisd iction over 

broadcast i ng 1 ies, th is i s not the case for poi r1t-to-poin 

telecomMunication. As noted ln Chapter l this has created a 

situation of de facto divided authority between th 
.-f'------ . 

provinces and the federaI government. In addItion there 

exists a policy of maintainiAg the status quo. The federal, 

government out of deference to the pol i t ical prcblems i t . , ' 
, 

tnight ,create, and a sense that i t would net be in the pUbl,ic 

interest, see~s celuctant to seek exclusIve ]urisdictian 

over aIl interconnected facilities. Pr~vincial governments, 

on the other hand, are unwi.ll ing to rl$k what they have, 

should they lose a challenge for greateF powers. 

It is beyond the scope cf thls thesis ta analyse 
, 

the canstitutional arguments for the competing positlons on 

th i$ quest ion. However, the i~portant poi nts w i 11 be set 

out in order ta .establish the curr'ent cor:\stitutional 

position. The status of satellites used for point-tc-point , 

telecommunication will be dîscussed afterwards. 

-
Legislative jurisdiction over pOInt-tc-point 

telecommunication in Canada depends, upon the Constitution 

Act, H!67. Proponents for faderaI government jurisdiction 
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rely upon the following sections~ 

(a) Section 91~here the federal'general powe~ 
to make laws for peace, order, and good 
government of Canada in aIl matters' not 
given ex~lusively ta the provinces" is 
found. 

(b) Section 92(10).(a) which ~xempts' from 
provincial jurisdiction •••• telegraphs 
and other Works and Undertakings'connect­
ing, the Pravi nce w i th any other (}or others 
of the Prov i nces, or extendi ng beyond the 
Limits of the Province·. 

(cl Section 92(10)(c) which- excludes from 
loca 1 work sand u ndertak i rJgs subJ~ct to 
pFovincial authority those works situated 
in a province that are before their 
execution declared by Parllament to be for, 
the general advantage of Canad~ or two or 
more Provinces. 

63' 

Proponents for a signifièant role for the provinces 

in regulating point,-to-point' telecommunication rely upon: 

a) . Sect ionl' 92 ( 16) wh i ch 9 ives the provi nces 
!'" power, genera lly, over a Il mat ters of a 

merely local or private nature in the 
province. 

b) Se'ction 92(10)' which 
provi nces ta leg 1 s late 
and undertakings. 

authori'les tJ:1e 
0Ver local 'works 

c) Sect lon 
.p rcv 1 nc~s 

Propertv 
prov.! nces • 

. ' . . ., 

93(13) WhlCh authorizes the 
to Iegi'siate on matte(s of 
and civil rights 'in the 

". ,," ..--~" 

. '. , .. "', Tne-se S UJ1'lma r i ze the competing federai and provin-

'cial c.onst 1 t'Ut 10nal powers within whi.ch· can be found 

jurisdiçtion over.point-to~oint telecdmmunication. 

The arguments for federal authority over pOlnt-to­

poill~ telecommun lcation focus, for the' most part, On' the 

,-
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e)(pansi veness and i nterdepen,dal1ce of' such systems. The 

peace, order and good government clause of sect ion 91 can be 

used as' a basis for e'xclusive federal ]ur'l!'idiction over thi's 

subject. Telecommunications lends itsel~ weIl to the 

-nat ionai dimens ions" tes t f irs t expounded in the C~nada 

Temperence case: 

••• the true test must be in the real 
subject matter of the legislation: if it 
is 5uch that it goes beyond loc~1 or 
provincial concern Qr interests and must 
from its inherent nature ne the concern'of 
the Dominion ••• then 1t will Eall within 
the c 0 m pet e n c, e ô f the Dom i n î 0 n 0 f , 
Par'liament as a matter affecting the peace 
o rder ,a nd good g~)Ve r nme n t 0 f Canada 
al though i t may i t1 a,no'ther r.espect touch 
upon matters especiallv reserved to the 
provincial legislature. 42 

This test may have 

Supreme Court of Canilda 
1 

in 

been narrowed' in scope by ~he 
, ,\ 

the Anti- rnf lat 1.0n- Reference 43 
. 

case. However, this test has be~n' used 'to extend 'federal 

]urisdictlon to broadcasting and aeronautics. Strong 

analogies can be drawn between' those and poi.nt-to-point ." 
,telecommun icat ion wi th respect to nat iona l d imens ion. • 

_Point-to:-point 'telecorruruln'lcatiC?n is composed of· 

var iQus modes of corrimun i éa.t ion tha t depend upon Interco,nnec-:-

, tïon,. This pr-ovides an argument that they a're the, "works 

42. §upra, note 22', at 205-206'. 

43. Reference Re Anti-Infl-ation Act, [l97~) 2 S.C • .R •. 37.3: 
68 D. L. R. "'T3d) 4~2.· -

'" 

"J. ~I 

l' 

" 
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and und~~taking8 connécting the Province with any or others 

of the Provinces ••• • which are exempteâ trom provincial 
o 

control in section 92(IO)(a). 

The exact legal nature of interconnection as i t 

pertains to section 92(10) (a) has yet t9 be resolved in the 

courts. In Luscar Coll ier ies Ltd. v. McD!ona~d4~ i t was 

held by the Pr i vy Counc i l that a pri v.a tely-owned ra ilway 

1 fne ent i re ly wi th in Alberta, but connected to the CNR 1 s 

interprovinc1al line and under CNR operation, was 
1 

a s'ect ion 

"" 
92(IO)(a) .undert~king. More recen't ly i ri 

case a similar determination was made giving f,ederal 

jurisdiction over a local Ontario government-owned commuter 

train service operating on track owned' by CNR and part. of 

its national system. In th i s case the Supreme Court of 

Canada reasoned that: 

" . 

' •• '.the constitutional jurisdiction depends 
on the character of the railway 1 ine not 
on the cha racter of a part icu la r serv ice 
,provide~6 on that railway :line (emphasis 
added). ' 

The other side ,of the argument is supported by City 

of Mont,real v. Montreal Street Railway Company. 47 Here 

44. [1927) A.C. '925 (P.C.). 

45. The Queen v. Boa,rd of Transport Commissioners,4 [19'68) 
s:ë.R. 118; (1968), 65 D.L.,R. (2d) 425" 

46 • lb id., 4}2 • 

47. (1912J A'.C. 333 (P:C.) • 

, ' 
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jurisdictron. was denied the federal governme~t over a 

Montreal tramway connecting with a fede~ally-regulated 

railway. Mere connection is thus- not enough to bring the 

exception in 92(10)(a) into effect when a local undertaking 
• J. 

is involved. What seems to be needed is sorne interaction 

between the enterprises that goes beyond the separate 

operat ions of the connecteq carriers. 
;J 

In the communications field the courts have 

specif ically found the Bell Telephone Co. 1 which serves 

Ontario, Ouebec, the Northwest Territories and Newfoundland, 

to be~ an interprovincial undertaking not within provincial 

jurisd~tion.48 Bell was not to bel considered as tW0 

'enterpr ises one loca 1, and one long-d i stance, but rather as 

one operat ion. It has been argued that "[tlhe implication 

of the Bell Telephone case is, of course, that an intrapro-

vincial telephone system would be within provincial 1egi51a-
1 • 

tive authority as a 'local undertaking' under s. 92, (10) 

. ( a ) ... 4·9 Another implication, however, i5 that such 

systems must be cons idered as a whole once .onnected. If 

the whole i5 interprovincial in nature then it is a section 

92(10)(a) undertaking'. Intraprovincial communication 

48. Toronto v. Bell Telephone, (1932) A.C. 304 (P.C.). 

49. H099, P., Constitutional Law of Canada, (Tor,ohto, 1977) 
at p. 343. 

f .. 
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systems might thus be considered to form part of .;ln inter-

provincial Canadian telecommunication system on~e connected 

to systems outside their province. The fact that· Bell 

Canada, the subject of the decision, is one entity compli­

cates ~he argument but is not fatal to it. 

Purtner argument for federal jurisdiction ,cornes 

from the Radio Referen,ce case. It ho+ds that the federal " 

government has exclusive jurisd-iction over aIl radio_ 

communication. 50 While this is, widely helo' to give 

exclusive éJuthority over broadcasting, radio communication 

also' includes microwave and other Hertz ian 

waves that are used to p 

Poin"t-to-poi nt relies- heavily 

upon- radio communicat ion 'for connect iOr:\s between main 

exchanges and t runks as weIl as between separa te syst~ms. 

Therefore, federal jurisdiction does come into the field. 

The foundation for a federal )urisdiction is 

interconnection. The foundation for provincial ju~isdiction 

i~ locaI' works .and undertaldngs a~::ated in section 92(10) 

at its start. As mentioned earlier communication systems 

that· are intraprovincial provide a case for provincial 

regulation. Even. the court de.cisions giving" exclusive 

jurisdiction of broadcasting to the federal government 

50. See supra,' p. 56. 

" 

f· 
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provide support for this. In Dionhe the co~rt specifically 

exe ludes cable di st ri bution systems W~kch limi t operat ions 

to locally-produced programmes transmitted ta this lo~al 

subscribers. 51 In the Kellogg caSe where there lS de 

facto limitation of federal ]urisdiction over hroadcast 

cC?~ten-t, the Court similarly limits its decision to local 

enter~rises.52 

~or the provinces to maintain this current de facto 

regulatory power in the face of a cons't i tut iona l challenge, 

i t . wi Il be necessary to establis h the loca l nature of the 

communication system and its independance from intercannec-

tion for service. As the Supreme Court of Canada stated on 

the cable issue: 

The fun-damental question is not whether 
the service involved in cable distribution 
i s limi ted ta intraprovi ncial subscribers 
or that it is 'operated by a local concern 
but

53
rather what the service cons ista 

of. 

Overall, then, a s~rong case, can be built Jfor 

continued ànd even extended federal jurisdiction in point-

to-point telecommunicatio,n tempered by the willingness of 

the courts to determine that some ,systems are of a strictly 

51. Supra, note 33, at 276 • 

. 
52. Attorney-General of Ouebec v.. Kellogg ta of Canada et 

al. (978), 83 D.L.R. (3d) 314, 315 (S.C.ë:T. _. 

~ 53. Supra, note 33, at 275. 

-
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local nature. 

The question now arises as to legislative jurisdic-

tion over communication satellites used in pDint-to- poin't 

telecommunication. The answer:: to this depends upon the 

"'ch-à-racter of the point-to-point service, o~" which the 

communication satellite is a part.~4 

In this respec~ the important characteristics of 

communication sateliitès are: 

... \ 

a) they do not comprise a point-to-point 
telecommunicatiqn system by themselves, 
rather they are' always operated as a part 
of such a system, provid ing i nterconnec­
tion between terrestrial components 

b) they utilize and are qependant upon radio 
communication for their operation 

c) they are located extrater;ritori~lly from 
Canada and the prqvinces. 

-
Given' these characteristics a first constitutional 

considez:at ion is whether the subject cornes under section 

92( 10) "local works and L!ndertakings" or under the section 

92(10)(a) exceptions. The key here is connection beyo~d the 

limits of the ïndividual provinces. , - Since most commun1ca-

t ion systems that ut i lise satell i tes operate interprov i n-

cially (for example Telecom) the arguments found in thê' 

-Luscar Coll ier,ies and GO Trans i t cases support federal 

- jurisdiction. Opposed to this, b~wever_;""; is the fact that 
--, 

54. See t he GO Trans i t and Di onne cases, 
and 33 ~sp~ctively. -;~.' 

supra, notes 45 

( 
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many of the systems connected by satellites are intrapravin-

cial in cha racter. If th is were' interpreted as mere 

connection of these system,s then the reasoning of the City 

of MQntreal case would l imi t the scope of any federal' 

jurisdiction, allowing the provinces to control sorne aspects 

of point.:..to-point satellite l;ervice. A good example of 

this is a .coiTlpletely. intraprovincial point-;-to-point telecom­
\ 

munication system utilizing satellites to reach remote 

points within the province. 

A more cornpell i ng const l tut ional argument sl,Ipport-, ' 

in9. exclusive federal ]urisdicti-on in the freld is the 

dependence'of satellites upon ra'dio communicatlon. As has 

been noted the Rad·ip Reference case, afflrmer! ln Capital 

Cities,55 holds that legislative ]urisdlctlon over radio' 

communication ,lies exclusively in ,the' f-eder'al government. 

The decision of the. Privy Counc~l was based upon the peace, 

o,rder" and good government clause in sect ion 91 of the 

Constitution Act, 1867, both bécause of the ,national, 

dimension of radio communication and be<tause of. a" need for· 
Q " 

the federal government to implement Canadian treaty obliga-

tions. 

The communication satelli te issue is on point with 

this case. These sate Il i tes have a nat ional d imans ion, as 

55. Supra, note 21, at 1~9. 

-
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they are important to the existance of an ef~ctive Canadian 

point-to-poi nt telecommun icat ion system. Als'o, be i ng extra­

terr i tor i al the y are, as mentioned. e'a r lier', per se sUbJect 

to federal ]urisdiction. Théir InterAationai character has 

led Canada to enter lnto a convention 56 which is the 

direct successor of the Internatlo~~!.Radiotelegraph Conven­

tion of 1927 cited in the Radi~ Reference. 

In addition, the reasoning of the Privy Council 

th-at "the system cannot be divided inta two parts ..... 57 

h'as been affirmed ln subsequent Canadian communicatOlon ca-ses 

inclu~inQ Capital Cities and Dionne. 

Thus there .fs a stro'1g case that communicat ion 

""'" satellites used in point-to-point telecommunication come 

under the.exclusive Jurisdlction of the federai government. 

They are part of a single ~ystem of nation.;!l· dimensions,., 

"utilizing radio cOTTUllunicatlon, , and having an international 

aspect requiring federal implem'èntation of a treaty.58 

This---~o~,rid se~11l ta includ'e even the. totj311y. intraprovinèial 
, l 1" ~ 

system described above. 

--_.----
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2.5 Legi,slative Jur::isdiction: Sa'tellite Telecommunica-

tion 

_.,J'he federal government holds legislative jur'isdic-

tian over satellites and satellite telecommunication 

operations in Canada. This of course dQes not preclùde the 

provinces from creating fegislation within their own 
-. . 

jurisdlctional areas that wouJd have an ancillar-y effect on 

satellite operations. The provinces may tax telecornrnunica-

t ion and telecommunicat ion compan ies, . they have the power;, to 

set safety and health regul~tions and as seen from the 

Kellogg case they can incidently control b,roadcastdng 

co.ntent. The provinces also have de facto regulatory power 

over sÇ>me point-to-point communication 'systems and .this 1 

power can have an impact on communication satellites. 

The federal government, however, is the main source 

of regulation and i t is this that must be e'xamineù to 

determine what law governs satellite telecommunicatiQn 

operatiôns in Canada. 

, . 

f. 

---~ ---1 ~-
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Legislative jurisdiction over satellite telecommu-

nicatio,n12 ,in Canada rests witt! the federal government. This 

power does not exist in a vacuum, however. . ' 
As noted 

previously, communication satellites have an international 

dimension. This has resulted in s~veral international 

agreements, to which Canada is a party, and which must be 

considered when regulating satellite telecommunications at 

the national level. Th is has a direct eff ect on the 
'" 

Canadian law that regulat~s this field. 

The most important of these international agree-• 
lt. 

ments will be considered in this chapter. The pur-pose of 

thes.e agreements and the obligations they impose on the 

s igné! tories will be exami ned along wi th the manner anq 

.-l extent of their- implementation by Canadian law. Ini t ially, 

it is important to look. at the relationship between 

international law and municipal (national) law in light of 

obligations that arise from international law ând the manner 

in which it is imple~ented and applied in Canadian municipal 

law. 

-
... 
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3.1 
1 

~ R~lationship of International Law to Canadian 

Municipal Law, 

~ 

International law, as derived from the sources 
, 1 

described in ArticlE} 38 o,f th~ Statute of the Internationar~. 
-.. 

Court of Justice,i gives r,ise 
il 

.~ 0 . 0 b 1 i g a t ion s between 
. .:t 

states. The i ne 0 r p 0 rat l 0 n 0 f the seo 0 b l i 9 a t ion 's i n t 0 

muni~ipal law is not, however, automatic. The pos l tion of 

international law in relation to mun-icipal law ln Aritain 

and the Commonwealth is best expressed -by the Privy Council 

in Chung Chi Cheng: 2 ' 

It must be always remembe'red that, ,so far, 
'at any rate, as the Courts of this country 
are concerned, internat ional law .has, no 
validity save in so far as its ~rinciples 
are accepted and adopted by our own 
domestic law. Ther'e is no external power' 
that imposes i ts ru les upon our own code 
of substantive law or procedure. The 
Courts acknowl~dge the existence of a body 
of rules which nations accept amongst 
themselves. On any judicial issue they 
seek to ascertain wh~t the relevant rule 

k~ is, and, having fo'und it, they will treat 
it as incorporated into domestic law, 50 

far ,as it is not inconsistant with rules 
enaçted by statutes or finally declared by 
their tribunals. 

1 

It is also weIl settled that a state, in answering 

1.... Statu te of the Internat ional Court of Just ice, U. N. 

2. . 

Charter, Annex. 

Chung ~h i Cheng 
(P.C.l. 

--"-"""-=--' 

v. The 
.. 

King, [l939J l}.C. 160, 167-8 

• c 

, 
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a claîr1; agains.t. it for the breach of 'its obligations that 

a,rise from internatlonal 1,3W, may not plead that i ts 

~unicipal law runs contrary to those obligations or does not 

implement them. 3 In order to meet lts obligatIons a 

state must ensure that lnternal procedures exist that wIl.I 1 , 

place th~ internatlonal law lnto its municipal law, making 

it ~unièipal law. 

There exist two schools of thought on the mahner in 
• • _ >. ! . r 

which munICIpal law JTlakes InternatIonal law an integral part 

of itself. The first is the "monist" school which argues, 

that 
~ . 
'internatlonal law 15 "adopted" automatically under a 

pre~ i se of unl ty of internat lona] ant\ mun le ipa l law. The 

other school, cal,led "dual1st" argues that International l,aw 

is only binding within municipal law if it is "incorporated W 

specifically by mURicipal faw. 

t ion tn the debate. 4 '\ 

There is' as yet no resolu-

Mech-anisms derived from both the ,"monist" and 

Wdu~l ist" approaches are use,d to combine internatJonal law 

and municipal law in Canada. The de~~rmination as to which 

3. See further, Brownlie, 1., Principles~ 
International Law, 2nd ed. (Oxford, 1973) at 
~. 

Public 
36 et 

4. See further, Williams, S.A. and de Mestral, A.L.C., An 
Introduction~ International Law, Chiefly~ Inter­
preted and applied in Canada, (Toronto, 1979). 

,,' 



.' -

'-'< - . 
-:\~-

. , 
i --- . 

'.' 

. 
0 

76 

mechanism prevails dependS upon the source of the Intèrna-

t ional law. 

As far bac k ,a 5' B 1 a c k s ton e , '5 t: h e dom i nant ~ 

" 
princi,ple ~s been that cut=;tomary rul~s of Internatïonal law 

are to be consider;~d part 6f the Engllsh- common la~ and ar'e 

to he enforced as such' un leas thE'y con 01 C,t ""1 th a st al tute 

or fundamental munICIpaL law. As for_ Canada: 

. The conclusIon must be, It lS submltted, 
that there 15 room for the view that the 
law on the relationship of customary 
loternatioryal law t(F0 domest1C' la .... in 
Canada is the same as lt is in Éngland:­
cust"omary rules of international la .... , are 
adopte.d au tomi'tt l ca lly i nto ou r law, amu1 a 
few caveats about 50verelgnty, and then 
directly applied unle!;s they confllct wlth 
statute or Sorne fundamental constltuti0nal 
principle Irl WhlCh case legiC51atlon i's 

_requ i red t~~}'force them. 6 

T:hus Canada takes a "mon 15t" approach when the source ot 

internatio~al la .... is custom. 

5 • 

6. 

This mechanlsm cannat be used under English common 
" 

Blackstone, W., 'o"",,entanes on~ Laws~ England. 
. Book the Fourth, 15th ed., (London, 1809), " ... the law 

of nations (whenever any question arises which is 
prOpe"lY the object of its jurisdiction) is here 
adopt d in it's full extent by the common law, and is 
held ta be a part of the law of the land.", Chapter 5, 
at 671• 

1 

Macdbnald, R. St. J., The Re lationship between l nternCi­
tion'al Law and Damestic Law in Canada, in, Macdonald, 
Morr i5 and Johnson, eds., Canad ian Perspectives on 
International Law and Organization, (Toronto, 1974)-at 
Ill. 

.. 

" 



, ' 

-,."-

'" 

~. ~~ .) 

'\ .c::::---1,~l'_ 

::.L'-,....u., 

.. 
" 

77 

law if the sourèe of the international law is conve,QJ:,lonal.' 

In En"IJ~and' the m.akîng anrl ratlfylng of conven-tions is 'a 

,Crawn pr,eroga t Ive and ta allow, automatlc adoptIon into , , 

l1I~rliclpal law wou-ld allow ~he Cr?~!' ta legisiate wltho,ut the-w 
- .\ ~ '---

consent of' p'arllèl!'!ent. ThIS' woulrl permi t the' Crown t,a 

exceed Its constltutio~al p.owérs and l!i? beyond the power, of 
. , 

the Crown act'lng aIoné. The Prl vy Council i fl, the La-tmI,1r 

conventio-ns 7 ca~e statetj Ln Qblter: , 

WithlO' the, BritIsh EmpIre therels-a well­
estahllshed ~ule that the making of a 
Treaty is an ex-ecutive act, whi'le the 
performançe of its obllgatior'II:;" If they 
entail alte .. t,ion àf the existing-dbmestic 
.~aw, requires legislati'vè:actlon. 8 

'" 
T'he, Labour Conventions case was' on, a,ppeal -to the 

Privy Council from the Supreme Court of Canada and as such 

has important Influence on Canadlan- court'S. The supr~me 

Court also a(firmed this position in the Arrow River case-

when it he1a that ~the Crmm cannot alter the existing law 
il 

hy entering into a contract with a forelgn power".9 More 

recently in the Capital Cities case it reaffirmed "There 
1 

would be no dom~stic internaI consequences unless they arose 

7. At torney-General for Canada v. 
Ontario, [1937) A.C .• 326 (P .C.). 'e 

Attorney-General _f_o_r 

8. Ibid., 247. 

9. Re Arrow River and Tributaries Slide and Boom Co., 
(1932) 2 D.L.R. 250, 260 (S~S.C.-). 

'-'- ---- " ... _- -............. -- --- \ - ---- - -_._-
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legi~iat ion giv ~rtg the ConvèntioA ..... a legal 

effect 

In then~ th~ rule is similar ta that· i" 
, ..-04-

Ehgland: ntians require irnp~emÈmting legislatian i:.n 

order to change m~hicipal law. When t~e source of interna­

tional hw 1s conventional the ."dualist.- approë'l;ch comes int·o 

The lDterna t ional law wh i ch regu lates the i nterna-

tiona1 aspect: of telecommunication satellites is, for the 

mORt part, conventional international law y Canada mu!';t 

actively meét l,ts obli9attons. arising' trom convention& by 

passing implementing legislation. The op1iga~ion~ arising 

from and the Iaw implementing these agreements affecting . , 

satellite telecommunication will now be considered~ 

3.2 rhe ITU ,convention ll 

Mos t mod'ern telecommun i catjons and espec iàlly 

sate Il i te, telecommunicat ions depend upon rad io frequenc ies 

for the propagation of signaIs. 
f 

The nature of radio 

50.0. Càpital Cities Communications Inc.' et al. 
Radio-T~levision Commission et al., 
S.C.R. 141, 161; (977), 18 N.R. 181, 199. 

v. Canadian 
[1978] 2 

Il. Internat ional Telecofllmunicat ion Convent ion, Na irabi , 
1982, ITU, Secretariat, Geneva. 

. " 
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. frequencies, howeve'r, i s 's'uch that they are susceptable to 

i'nterference when transmissions of simila"r frequen.çies from 

separate sources intersecte It lS essential :"for the 

eff ic i ent use of teletommun ica tians that the locat-lon, powe r 
-... - 1 • 

and frequencies used by transl"'litters be regulated. 

the framework of ,a s,overeign nation this regul~tion is 

"e,asilyattained. However, radio frequencles 'are hot 

contained by national boundaries and may move out beyond a 

source nation to cause interference in another. This 

creates a situation where It i5 vital 
, 

to àch ieve interna-

tionàl cooperation in order to ensure viable télecommunica-

tians throughout the world. To meet this challenge the 

world's nations have formed the Internatton~l Telecommunica­

t ion Union ( ITU) 12 and the memberS of th is organ i zation 

hàve adop-te.d the ITU Convention along with its attendar;tt 

Radio Regulations. 13 
. 
The major funct ion of the ITU is the alloca t ion of 

radio frequencies. This allocation is limited to the 

-
distribution of r?ldio frequencies among various radiGcommu- L 
12. The" ITU was founded in 1865 as the International 

Telegràph Union to establish international regulations 
for te legraphy. S ince then through i ts Convent ion i t 
has revised i ts jurisdiction and now regulates aIl 
current types of international telecommunication. As 
of July 1984 these were }- 57 member countr ies. 

13: Radio Regulations, rTU, ~eneva, 1982. 



, -

80 

-nication services, and nat alTtong its member nations. Its 

man'date is ta- "effect allocation of the radio frequency 

spectrum anqOregistration of radio frequency assignments in 
. 

order. t~ avo id harrnfu1 i nterf erence between rad io stations 

.of di ffe'rent count r i'es. ,,14 

"Allocation" herè means specifically the entry by a 

-competent ITU Conference 15 "in the T~H~ of Frequency 
'" 

Âllocations of a given frequency band for the purpo$e of its 

use by one or more terrestrial "t>r( space radiocommunication 

services. ft 16 "Assignment" is an authorization granted by 

an iodivi~ual St.ate for a radiocommunication facility to 'use 

a particular frequency or channel. l7 /~\ ' 

Along wi th "allocation" the ITU makes)'" a llotments" 

of radio frequencies or channels. .This too is dorie through 

international cooperation and invol~es t-he ota'llotment" of 

frequencies in a manner similar ta reservatton of a specifie 

14. Supra, note Il, Art. 4 (2) ( a ) . 

15. There are two types of Conferences mandated by the IrU 
Convent ion: the Plen ipotent iary Conference (Art. 6) 
and Administrative Conferences (Art. 7). It is through 
the Administrative Conferences, either world, (Art. 7(1) 
(a» or regional (Art. 7(1)(b)) that the allocations of 
frequencies take place by revision of the Radio Regula­
tions (Art. 7(3)(1)(a), (b». 

. 16. Supra, note 13, Art. 1 (2.1): ( No. 1'7 ) : Ta b le" 0 f 
Frequency allocations in Art. 8. 

17. Ibid., Art. 1 (2.3): (No. 19). 

l , 
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,service for one or more spécifie nation. la 
.~ 

The unwil-

lingness of, 1TU member nations' to plac-e any' restrictions on 

their sovere ig n ty has made such allotments a rar i ty. One 

area where such an allotment has hee"n agreed upon conc~rns' 

" 
the broadcast i ng-s te 11 i te serv i ce, though even here i t is 

, l imi ted, as i t is i th in the competence of the ITU to make 

allotment of aIl ge stationary orbital positions and their 

associated frequencie • i9 

"Allocation" "allotment Il are the resul t of 

internat iona'l while "as~ignment" is a product 

of nat ional act ion, aintaining sovereign right in this 
1 

area. The principle of sovereign right is incorporated into 

the 1TU Conven t ion. The current Convention clearly states 

in the Preamble that the i t has been adopted by the member 

nations in arder to cooperate amongst themse1ves to ensure 
i' 

that their telecommunication services operate efficiently 

while "fully recognizing the sovereign right of each country 
1\ 

to regulate its.::telecommunication." It follows that each 

nation has a right of access to and use of the radio 

18. 

19. 

Ibid., Art. 1 (1.8): (No. 10): Allotment (of a radio 
'frequency channel) means an ent ry "lbf a des igna ted 
frequency channe l in an agreed plan, adopted by a 
competent conference, for use by one or more adminis­
trat îons for a terres trial or sDace . rad io- commun i ca­
tion service in one or more identified countries or 
geographical areas and under specified conditions." 

Ibid., Appendix 30. ( 

l 
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spect,rum,· subject only to limitations specifically agreed to 

in th.e Convention. 

The ag reed upon alloca t ion of f reque nc i es ta 

services by the ITU members is set out in Art icle 8 of the 

Radio Regulations. The world, for this purpose, is divided 

i nto three Reg ions. 20 Reg ibn l i ne l udes Afri'ca, Europe 

and the Soviet Union~ Region 3 the rest of Asia and 

Aust ralia and Reg ion 2 is the Amer icas. Frequency bands are 

allocated ta specifie types of services by Region, thus 

s imilar f requency bands might he allocated to d iffere nt 

services 

~and can 

in the different Regions. A partieular frequency 

also be alloeated ta seve~l types of s~rvices at 

the same time, allowing nations a choice or utiliza-

tions. 21 

allocated 

Among 

are 

the services. ta which frequency bands are 
\ 

"fixed-satel1ite service",22 and "broad-

. cast i(\g-satell i te service" 23 both important ta sateIl i te . 

telecommunication. 

In addition to alloting frequencies to services the 

ITU also provides for the registry of aS$igned frequencies 

20. Ibid., Art. 8(2)~ (Nos 392 ta 398). 

21. For example the 10.68-10.70 GHz band has been allocated 
worldwide tb use in Earth Exploration-Satellite 
services, Radio Astronomy and Space Research. 

22. Supra, note 13, Art. 1 (3.3); (No. 22). 

23. Ibid., Art. 1 (3.18)~ (No. 37). 

'---'-'-~- ------ -.. --- _._-------
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wi th the Internat ional Frequenc:y Reg istrat ion Boa rd (I FRB) 

in order: 

·t 0 e f f e c tan 0 r der 1 y r e cor d i n 9 and 
. registration of frequency ass ignments made 

by the different countries in accordance 
with the procedure provided for in the 
Radio Regul at ions and in accordance wi th 
any deC"ision which may be taken by 
competent conferenc'es of the Un'ion, wi th a 
view to ensuring ~~rmal international 
recognition thereof. 

This in turn provides protection for the registered user 

because stations whose frequ'encies have been subsequently 

registered must, on receip\t of advice thereof, immediately 

eliminate harmfu1 interference. 25 

The procedu res ta be f ollowed when obta i n ing the 

reg istra t ion of a new frequency ass ignment are' set out in 

the Rad io Regu lat ions. The fi rst step is a coordinat ion 

. pr~cedure26 which is put into play by advanced publica­

t ion of . informa t ion about the proposed fre.quenc'y ass ignmenf. 

"The purpoSe of to 

bring to 1ight, 

this advarce information procedure is 

in the ve y early stages of planning, any 

major system incompatibilitièf_ utilizing relatively simple 

24. rTU Convention, Art. 10 (4) (a). 

25. Supra, note 13, Art. 13 (22)(2), (3)1 (Nos 1559, 
1560) • 

26. The coordination procedures. are found in A'rt. Il, 
ibid. 

----_. -_ .. _--_ .. 
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methods of ca1culation."27 

Of\ce the i nfOr"ma t ion has been publ ished, ,however,_ 

the coordination - procedure is a matter for bilater:al 

negotiation between the states concerned over possible 

i nterf erence - the re il'> no lega l'obI iga t ion to come to an 

- agreement, although it would facilitate the actùal notHica­

"tion and'registration. procedure. 28 

1 

Subsequent to the pre-registration coordination the 

applying nation must notlfy the IFRB of the assignment if 

a) it desires to obtain international protection from 

harmfu 1 inte rfere nce; or b) the frequency ta be ass igned 

will be used for internat iona f serv ice i or c) the use of 

this frequency is 1iable to cause harmful interference to 

any service of anothe~~r~.29 
The IFRB scrutini~es each natice 30 laoking at 

27. DuCharme, E. D.·, et al., The Genesis of the 1985/87 ITU 
World Administrative Radio Conference on the Use of the 
Geostationarx Satellite Orbit dnd' the Planning of Space 
Services Utllizing it -,1982), VII Annals of Air and 
Space Law 261, 270. 

28. suprj' 
1532 • 

note 13, Art. 13 
, 

(13 ) and (14); (Nos 1520 to 

29. Ibid., Art. 13 (l)(l)i (Nos 1488 to 1491 and A 13.1). 

30. These must contain the relev.ant in.formation - including 
as a bare minimum the basic characteristics specified 
in Appendix B of the Radio Regulations. 

,... 

" 

\ 
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its conformity with the TrU Convention, the Table of 

Frequency Allocations and the other provisions of the Radio 

Regulations: 31 . i ts conformi ty 

coord i nat ion; 32 

with the pre-registration 

the probabi l i ty t~at notification and 

there wi Il be h armful interference if the coord i na tian has 

not been successful. 33 

After- evaluating the assignment the .IFRB will 

register it in the Master Register if it conforms favourably 

with respect to the above mentioned cases. 34 Procedures 

for completing reg i s trat ion are -also prov ided for cases 

where conformity is not achieved, either wholly or in 

part. 35 In such cases, however, when an entry' in the, 

Master Register is made, appropriate remarks make note of 

the reasons for an unfavourable finding as ta the assign-

ment '5 conformity.36 In the end though, only those 

assignments reg istered as a resul t ,'Of a favourab1e finding 

receive the protection from harmful interference from 

3I. Suera, note 13, Art. 13 (8)(a): (No. 1503). 

32. Ibid. , Art. 13 (8)(b) and (c) ; (Nos 1504, 1505) • 
& 

33. Ibid. , Art. 13(8)(c), (d) and ( e ) ; ( Nos 1506 to ' 1512) • 

34. Ibid. , Art. 13 (14)(2) and (15)(2) ; (Nos 1526, 1534 ) • 

35. Ibid. , Art. 13 (13)(1) and (16)(1); (Nos 1520, 154-1). 

36. Ibid. , Art. 13 ( 19 ) ; (No. 1557-) • , ~\ 

-
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subs~quently assigned f~equencies.37 

The ITU thro.ugh the ITU Convention and Radio 

Regulat ions thus c~ea tes an inte~nat iona 1 ~egu la tory. system 

for telecommun i c~t ions. Th i s system o'~gan i zes t he use of 

radio frequencies \hrough alloçation of specifie frequencies 

to specifie se~vices and the, ~egistration of assigned 

frequencies thus ~educing the chance of harmful interfe~ence 

and improving the e f fic iency of telecommun i cat ions in the 

world. 

Canada as ç. party to the ITU Convent ion accepts t'he 

obligations c~eated by it. These obligations incl~de inter . 

alia respecting. the allocations of frequencies ta services, 

the assignment of ,f~equencies in Canada and their subsequent 

registration, and adherence ta geost~tionary orbit positions 

and thei r attendant rad io f requenc ies a lloca ted or a lloted 

through the mechanisms' lai d out in the Conven tian. In arder 

to meet these obI iga t ions i t is essent i a l that aIl Canad ian 

persans or entitie~ ~ho are involved in telecommunication in 

Canada are also under the obligations. 

As we have seen, in Canada convent ional i nterna-, 

tional law is implemente'd and applied through the enactment 

of muryicipal law. In the field of telecommunication and in 
( 

partièular satellite telecommunication the federal govern-

37. Ibid., Art. 13 (22)(2) and (3): (Nos 1559,1560). 

,f 
.-
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ment holds the main legislative jurisdiction.. Implementa-

t ion of the ITU Conven tian i s thus the respons i bil i ty of the 

federal government. This h-as been met. The Minister of 
r 

C'ornmu nicat ions h as a dut y to secu re the rights of Canada in 

telecommun ication mat ters. To do sa: 

The Minister shall take such action as may 
,be necessary ta secure, by internat ional 
regulat ion or otherwise, the rights of Her 
Ma]esty in right of Canada ln telecommuni-" 
cations matters and shall consult the 

J,..Canadian Racho-TeleVISlon CommISS10n with 
or) respect ta ail such matters that, in his 

opinion, affect ~8 concern broadcasting. 
(emphas l s added). 

thus empowered to adopt ,the regula" 

tory system cre a terl by the ITU Conven t ion a s a means of 

The Minister is 

s.ecuring those rights. The Convention is thus irnp1emented. 

The Convention is further implemented through the 

opera t ion of sect ion 7 of the Rad io Act." Apherence ta the 

aHocation of frequencies ta specifie services by the ITU is 

implemented through 

7 (1) The Minister may make regulations 

(b) classifying radio stations and 
prescribing wi th respect ta each 
class of station 

i i) the f reguenc i es and power ta 
and 

iii) the nature of the service ta 
be rendered except in the 
case of a broadcas~ng serv-

be t1sed 

38. Radio Act, R.S.C. 1970, c.R-I, s8(1). This is 

r-

I. 

reiterated in the Department of Communic'iltions Act, 
R.S.C., 1970, c.C-24, s.5(l)(f). 

/ 
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ice (emphasis added).39 

This section, along with section 5(b)40 imple-

ments the assignment o.f allocated frequencies to services 

wi thin Canada in accordance wi th the Convent ion. The 

Canadian government has also assumed the responsibility for 

pre-coordination and registration of aS!'lignments through the 

operat ions branch of the Department of Communiea t Ions. 41 

Futher'more, not only the Canadian gover1ment but 

also Canadian people and en t i t ies invo1ved with radio 

tel~communication must fu1fill the obligations arising from 

the operat ion of the ~rTU Convent ion. To imp1ement this 

section 10 of the Radio Regulations, Part rr 42 states: 

10. The licensee shall observe the 
provisions of the International Telecommu­
nica t ion Conven t i on and any bila teral or 
rnultilateral telecommunications agreements 
fOE the time being ln force and those 
regu lat ions pertaining to the operat ion of 
radio that are made under the said Conven­
tion and agreements., 

Canada adheres to the ITU Convent ion and 

-" 
~ 

the 

mechanisms ft creates for international regulation of 

39.- Ib'd 7(1) 1. ., s. . 

40. Ibid., "determine the power, radio frequency and caU 
le t ters to be used by bt;oadeast i ng transmi t t ing under­

t takings'~ 

41. Registrat ion of frequency assignments is the joint 
respons i b i li ty of the Ope rations branch and Interna­
t i on~J brânch of the Department of Communiea t ions. 

42. C.R.C., 1978, c.1372. 

1 
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'telecommunications "for both legal and practical reasons. It 

has a strong influence on the planning and regulation of 

telecommunications nationally. This is especially true 

where satell i te telecommun icat ion is concerned because the 
\ 

'ITU nt't only ailocates the radio frequerÎ.ciés but also the 

ge?stationary orbital, positions 50 vital to communication. 

!il. good example of the Convent ion' s inf luence èan be 

seen in the development, '.of a Dir€ct Broadcasting servi'C,e 

(DBS) for Ca·nada. Ca nadian planners have deve loped a scheme 

for the best way· to implement such a service for Canada. In 

\or-der to proceed with 

the negot iat ing tab.1e 

such a plan Canada had to br i ng 

at the Regionah.A'minist~ative· 
\: / . 

it to 

Radio 

Conference of 1983 (RARC '83) where an international plan 

. fôr allotment of f requencies and geostat ionary orbi ta 1 .. 
positions for DBS was formulated for Region 2. RARC '83 was 

successfu 1 in lireat i ng an a pr iori type plan for > DBS and 

Canada got most of what it desired.. ta including the 

satelli te power l imi ts i t felt were best for the proposed .' 
Canadian system. 43 Only subsequent to this agreement , 

43. As of this writing DBS systems have yet to be 
established in Canada. RARe' 83 has given Canada the 
international legal framewor.k to go ah~ad wi th i ts 
propos~d system. RARe'83, however, overreached its 
mandate by adopting certai n technical parameters for 
DBS in Region 2 that are çon'trary to those'of the WARC 
'77 Plan. Canada will have to delay their explicit 
implementation until they are incorporated into the 
Plan that will come out of, WARC' 85 and thus be strictly 

- --"._--........ ... _~ .... ~...........-...-~----.......-._-_ .. , -~-- ._ .... --.. -~-
/?' . 1 
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cau ld Canad ian regu lat}on of DBS beg in to take place, 

because only' then was the exact nature of the service 

properly defined. 

3.3 The INTELSAT Agreemera 44, ~ 

.... -

':':\1 
~ ~- --- .. , ., 

The Con vent ion Regulations, ITU and Radio are 

applicable ta aIl areas of international radiocommunicat·ion 

whereas the INTELSAT Agreement deals exclusively with 

satellite telecommunicàtion. The object ive of thE' INTELSAT 

Agreement is to create an international organization 

responsible for the provisi'on, on a commercial basis, of the 

space segment 45 for u~e in in t e~na t i oc: t:elecommun ica-

(continued tram previous page) 
legal. The current state of DBS in Canada can still be 
said to be tentative. 

44. Agreement Relating to the International Telecommun1.ca­
tion Satellite Organization "INTELSAT", 23:4 D.S.T. 
3ëT3 (1972): opened for signature 20 Aug. 1971: 
entered into force 12 Feb. 1973 (hereinafter referred 
to as the INTELSAT Agreement) and a simi lar agreement 
to th i s that has an e f fect on Canad ian telecommun ica-

,t ion law i s the Conven t ion on In ternat ional Mari t ime 
Satellite Organization tlINMARSAT"; 31:1 U.S.T. 1 
(197§); opened for signature 3 Sept. 1976; entered into 
force 16 July 1979. The INMARSAT Convention is not 
discussed in detail here because of its similarif'y to 
the INTELSAT Agreement. 

45. Defi ned in Art. l, para. (h) of the INTELSAT Ag reemen t 
as "the telecommunications satelli tes and the tracking, • 
telemetry" command, control mon i toring and related 

....... 
- ___ .... _ ~~ .. __ ~ ... --...0. ...... r, .. ~ .. -+'"' ~ 1 
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tions. 

The INTELSAT Ag rée,!, e n ~ gives birth to an. organiza-

tion with its own international juridical personal i ty46 
( , 

and a struçture comprised of four organs. The principal 
. ' 

organ i5 the Assembly of Parties which is composed of aIl 

the states party ta' the Agreem~nt. Aere each member state 

. has one voté si nce dec i 5 ions cfre made on aspects of' INTELSAT 

which concern the members as sovereign nations. 47 The 

Assembly mak'es recommendations concerning INTELSAT' 5 general 

policy cmd long term objecti ves. These powers of recommen­

dation 48 are limited in commercial mattèrs and since 

INTELSAT is primarily a commercial entity the principal 

organ i5 not the supreme pne. 
,< 

The second organ, the Meeting ~of Signatories,49 

is also not the supreme one • It exists to provide aIl the 
. 

investors equal participation in the making of INTELSAT' s 

general policies. Here again all'signatories get one vote. 

(c~:>nt i nued from irevious page) 
facilities and equipment required}l:'O support the 
operations of these satellites." f 

\ 

46. INTELSAT Agreement, Supra, note 44, Art. IV. 

47. Ibid., Art. VII. 

48. Ibid., Art. VII, para. (c) lists the detai led functions 
and powers of the Assemblr of Parties. 

49. Ibid., Art. VII. 

~~.--. "'---_.-._---- " . 
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The ~upreme organ is the Board of Governors. SO 

'It ls responsible for the design, development, construction, 

esfablishment, operation and maintenance of the INTELSAT, 

spac~ segment. 51 T~ perform the management of INTELSAT 

the Board of Governors has been given wide powers S2 that 

are exercised through a weighted voting system based on 

each Governor 1 s investment s hare s ize in INTELSAT. This 

creates three.categories of Governors: those who represent 

signatories whose share does not fall below a specified 

min imum si ze; those who represent a group of s ignatbries, 
\ " . 

not represented in the first category, who combine,d, 'have a 

share greater than the minimum; and those who represent any 

group of at least five signa tories, not otherwise repre-

sented, from any one of the ITU reg ions, regard~ess of the 

amount of shares held by' the group. 53 

Direct management of 'the daily af·fairs of INTELSAT 

is carried out by the fourth ,organ: 

headed ~y the Director General.St 

the Executive Organ 

In agreèing to form INTELSAT the Parties and 

50. Ibid., Art. IX. 

51. Ibid. , Art. X, para. ( a) • 

52. "'Ibid., Art. X, para. '( b) set's out these powers. 

53. For details see ibid. , Art. X para. (a) • 

54. See ibid~, Art. XI. 

-----~--------- --~---- ----~--------_._--_._ .. 
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Signatories acquired . ~ 

rights and 
,. ~:., ~ 

ob1:igations., .These 

ceferred to in a number of the. articles of' oot.h tne INTELS'f 
" . 

Agreement and the Operating Àgreement. 55 The most. 

important of these concern çoord i nà t ion between INTEL~AT a~l)d . , 

other sa tell i te telecommun i cation systems operated b§ .'memb~'i . • 

states. 

is: 

.. 

. \ \ , 

~ 

While the statetl goal 
! 

of the INTELSAT Agreement 

- . 
to contfnue the devel(}pment of telecommu-
nications sàteilite system with the aim of 
achieving '~ single, 'global commercial 
telecommunicati5'~s ·sate}l.lite system • 

,<emphasis added) 
, 

, . 

',the members' have not' lost' the right to set up and use," 
/, 
1 

," sat~lli te teleco'mmunicàtion systems other than INTELSAT. 

They are obligated, however, to coordinate such systems with 

INTELSAT so as tq ensure technica l compa tibi l i ty in order to 

a'void harmful in.terference with and economic harm to 

INTELSAT. 57 

. . 
In the case of separate domest ic public telecommu-

nications services the Party or Signatory shall, prior to 

establishing the service, consult with the Board of 

55. Operating Agreement Relat ing to the International 
Telecornmunicat ion Sate 11 i ta Organ i zation "I NTELSAT" : 
23:4 U.S.T. 4091 (1972): opened for signature 20 AU9-
1971: entered into force 12 Feb. 1973 • 

.; 

56. INTELSAT Agreement, supra, note 44, Prea!"ble. 

'57. Ibid., Art. XIV. 
(,. 

, ,il 
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'Governors whieh shall make recommendations regarding the 
, 

technical cornpat ibi l i ty' between the proposed serv iee and the 

INTELSAT 'space segment. 58 Where the proposed service is 

internat iona l the Party or Signa tory consu l ts the ~ssembly 
, 

df 'Parties through the Board of Governors. Recommendat ions 

éoncern~ng bath the technical compatibility and economic 

'harm are then expressed by the As'sembIt. 59 " These 

recommendations mus t be forthcoming withi n six months of 

commencement of proceedings. 60 Experimental systems and 

those for national security purposes are not required to be 

coordinated • 

. An important element in othis coordination is the 

co~cept of ~economic ha~m". Procedures adopted by the Board 

of Governors ino'lude tests for Buch harm which' focu~ on 

question~ concerning ~he impact the separate service might 

t)ave costs and ijtilization -charges for planned and 

existing INTELSAT facilities, and how rnuch signatories not 

partici/p'at:mg in the separate syste,!, would have thei"'r 

investment shares increased. It leaves, how~vér, a crite­

rion of "~ther factortr' to be assessed on a ,c'ase-by-case 

.58. IPid., Art. XIV" para. (c). 

59;. Ibid., Art. XIV, para. (d). 

~O. Ibid., Art. XIV, para. - (f). 

• 
\ 
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61 
, 1 

basis. "Economic ;harm" i5 thus flexible e'nol,lgh rO 

. 
~~ ensure separate systems do not develop to the detriment 

0 

the INTELSAT system. Yet perhaps it is too flexible, i ri 

that the "economic harm"' evaluation could be used to 

maintain the INTELSAT monopoly to the detriment of interna-

tional telecommunication development. 
, 

Canada, as a Party to the INTELSAT Agreement has 

accepted the obl.ig~t:ions which arise trom, it. 'Canada must 

therefor'e implemel}t the se obligations in municipal law. One 

of t-he first steps Jin doing this was- the creation of a 

designated Canadi~n Signatory. 

It is one of the unusual features of the INTELSAT 

• 
Agreement that w~ile states are the Parties to the Agreement. 

the Signa tor-ies may· e i ther be the s t~e i tself or the 

telecommuni~ation~ entity designated by the state. 62 

Canada has, opted for the deaignated s~na.tory and created 
, 

Teleglobe to serye in this rplè. 
~ 

" Teleglobe is a corporation created ' by an act of 
, 

ParI i ament. The original act was known, as the Canadian 

<: 
.61. Intetsystem' Coordination Procedures: Proposed Proce-

dure~ fur tmylementation of Art icle XIVe d) Requ i rements 
Concern!n S-. niËicant 'Economie Harm, INTELSAT Document 
No. BG-?8-63E M 6 77, June 29, 1977. 

, , 

62. INTELSAT Agreement, supra; note 44, Art. l, p~ra. (g). 

'. 

" 

" 

tJ 
l 



'. , ", \, 

, 

.\ 

'. 1 

, . 

, . 
96. 

. ' 

Overseas Telecommunications Corporation Act63 but this 

was changed to the 1 Teleglobe ~64 in i 9'75. The main 

purposes, of Teleglobe are set out in section 7 of the Act:' 

a) to -establish, maintain and' operate in 
Canada and elsewhere external telecommuni-', 
cat\on services for the conduct of public, 
cOmJ'l'1unicat ions: 

b) to carry on the business of public 
COI1Imun icat ions by cable, radiote lègraph, 
rad iotelephone or any other mèans of 
telecommun.ication between Canada and any 
other pla~e; 

c) to' make use of a11 developments in cable 
ànd ,radio ·transmission or reception for 
external telecommunication purposes as 
related to public communication services: . , 

d) to conduct 'investigations and researches 
with the object of improving the efficien­
cy of telecommun icat ion serv ices_ genera.l­
ly: and' 

e) to coordinaté Canada's external telecommu­
nicat ion services wi th tg~ecolT!mun icat ion' f. 
services of other nations; , 

Teleglobe also has a legal personàlity .thllt: 

specificalIy empowers it to enter into agree~ents and . 
arrangements with any gover~m~nt.66 Te 1 eg lobe t htls 

becomes the means of implementing the INTELSAT Agreement in 

Canada. 

63. R.S.C. 1970, c.C-H. 

64., S.C. 1974-75-76, c.?7. \ 

65. Supra, note 63, s.7;.. 

66~ Ibid., s.9(1)(b). 

----,.-~-----------,------
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The' resul,ts of Canadia.n paç-t ici·pa~ ion in INTELSAT 

ha've a significlmt eIfeèt -on the\. regulation .of satellite 
, ~ , -. 

telecommun,ica t ions 'in Canada. "'- Any satell i te syst~m that 

oper;aces 'separatèly .from 
, , . INTELSAT whether by Teleglobe,' 

the, federai government or any other Canadian entity must be 

coordinated with INTELSAT. Thi~ has potential for i~~eding 
, '" 

, the efficient development of Ca'n'àdian satellite telecommuni.., 
, " • ,l' ,-
cations ~ecause Canada is o~ligated to sustain th~ INTELSAT 

'. 

, ..1 1 • .. fJ, 1 

monopoly even a't the expense of national 'ini:'erests. ' 

, The ttuestion ,thus _ ";ises 'as. to t.h~ mean,~ ',bY Which~ 
- , 

Canada can protect it_~ telecommunieations development ~ithin 

the INTELSAT struoture. The first. is'sue (s .the èontrol of 

, l " \ the,Signatpry, Teleglobe. Can Teleglobe as Signat~ry follQw 

poli'eies contrary to the GovEJrnment 1 s . where " furtheranc~ of , ' 
, J, 

INTELSAT is, coneerned?' It \s unI ikely: The. Teleg,lobe' Aet 
- \ " ( 

çlearly. states the rol~ 'of Teleglobe as fOI,IOWS: 

8(1) 

" 

The Corporation is f-or aIl purposes of 
this Act an agent of Her Majestf and i ts 
powers 'under th i9 Act may be 1 exereiZed 
only as, an agent of Aer MajestyC (emphasis 
addeo) " 

The \1lÙmate control of the 
\ 

powers exereized by 
, 'd \ 

Teleglobe thus ,rest with the government. This also means 

that shouId the federaI government adopt polïeies eontrary , ., 

to those of Te leg lobe', the' gov~rnment pOlicies take 
, 

preced'8.Q.t. 'This ls of current ~,mportanee beeause the role 

of INTELSAT as the sole means of international satel.lite' 
Jo 

.. ------ ---- .. '~-----'--'-' '-_. ..... _"l ....... _--........ -:~ ...... - J . 
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telecommunication is being questioned, in the U.S. in 

particular, 'but aiso iry Canada. As we shall see in the next 

sec,tion agreem,ent's. bt?tween Canada and the U.S. have 

broadened th~ possibilit:l~s for international use of each 

othèrs 'communication satellites. Furthermore a situation is 

.aris\ng i,n ,Canada where, private firms uti1izing 1eased . , 
\ , 

C'anad..ian, satellite tr:ansponders are se11ing relayed signaIs 
, 0 , 

emana-ting fn the U.S. t:o. places outsid.e Canada. This tao 

r a'~ 5 es' i s sue s concerning Canadian obligations ta 

INTELSAr.68 'The situation i8 ,still novel ·and th~re' is, 

as yet, 110 in,dication of how the 1ega1 questions will be 

answered. It may be, however, that 'Canada will have to 

re-evaluate ifs membership in INTELSAT an'd t'he consequences' 

this will have> on the dev:elopment and regulation of the 1 

Canadian satellite telecommunication industry • • 

.. . 

68. As an example of this, currentIy a Canadian telecommu­
n icàt ions company that provides a satell i te service, 
picking 'up o'.S. television broadcasts (terrestrial 
propagation) and relaying them to the Canadian north 1 

wishes to sell these retransmissions to another 
country: This raises the issue of whether or nct 
Canada must seek coordination with INTELSAT over this 
service. 

1_---... __ ~ ~..,_ ... ___ , ____ _ 

" 
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).4 Bilateral Agreements 

Canada, over the years, has enteréd into a number 

of bilateral agreements on a variety of subjects concerning 

te leco1'l\mu n i:éat ions. These agreements have been principally 

wi th the Uni ted States and have usua lly taken an informaI 

forro: the exchange of notes or letters. Despite this fo~m 

t~ey have playe-d a significant role in achieving an 

efficient telecommunication service for Canada. 69 In this 

section the exchanges of letters between the U.S. and Canada 

on use of communication satellites will be examined. The 
.. 

question arises first as to the legai effect of. such 

excl'lange agreements. 

The ultimate legal expression 9f bi1ateral 

agreement in internat'ional law is the, treaty. The Vienna 

Convention' on the Law of Tr~aties ~O def ines a ~reaty as: 
i 

an international agreement concluded 
between States in written form and 
governed by international law, whether 
embodied in a single instrument or in two 

69. There are now over" 15 agreements between Canada and the 
Uni ted Sta tes concerning telecommunica t ions. They 
cover such issues as the assignment of . freq'uencies on 
t~e North American Continent, the coordination and use 
of radio frequencies above thirty megacycles per second 
and pre-sunrise operation. of certain standard (~M) 
rad io broadcasti ng stat ions. 

70. The text of the 
Int' 1 ·Legal Mat. 

Convention 
679. 

is reproduced in (1969), 8 

j " 
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or more related instrumentfl and w11atever 
its particular designation. ~ 

This encompasses a wide variety of agreements and, implies 
l' 

that there is lit:'!'tle need for any "formalit'y". As Brownlie 

st,ates when wri~ing about treaty forro: 

, 

f' 
The' manner in which treat ies are ne~ot i­
ated and brought into force is governed by 
the intention and consent of the parties. 
There are no substantive requirements of 
form', and thus, for example an agreement 
may be 'recorded in the minutes of a 
confer~nce.' In practice form is governed 
partly by usage, and thus form will vary 
according as the agreement is expressed to 
be between states, heads of states, 
governments (increasingly used) or 
pa,rticular ministers or departments. 12 

\ An 1 

exchange of notes or letters i5 thu5 an 

acc~ptabJ.e mechanism for, establishing a. treaty relationship. 
, < 

, ... 
so long fs it eXPF~sses in writîng the intent and oonsent of 

the parties. Indeed, the", adoption of treaties by this 
• 

S ,impl i f ied 

place. 73 

method is becoming more and more common-
" 

'\ 

Gi ven that such agr~men,ts are treaties, the impaèt 
'V' " 

they have on municipal law is, as mentioned earlier in. this 
, 

chapter; if the~ affect the rights of entities or persons 'in 
~ 

Canada they must be implem~nted ~~ro~~h legislation~ 

71. 

72. 

73. 

" 

Ibid., Art. 2(1)(a~. 

Brownlie, 1., 'supra~ n.ote 3,' à t 58,4-5. 

~ee ~urther, Gotlieb; 
(Toronto, ~ 1968). 

A. " 

., 

1 

Çanaqian Trea~y Making, 

'. 

,', 

. .. 
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Satel1 i te telecommunicat ion /t.raff ic between Canada 

and the U .S. is governed by ,an arrangement created by an 

exchange of letters. The' in i t ia l agreement was f ormulated 

in 1972 whe,n 1etters were exchanged between Bert W. Rein, 

the Deputy Assistant Secretary for Transportation and 

Telecommunications of the Un1ted States and K.R. Wil1ianson, 

Mil)ister of the Embassy of Canada of washington 74 and 

F. G. Nixon, Administrator, Telecommun1cations Management 

Bureau, Canadian Department of Communications. 75 

The impetus for the agreement was an amendment of 

the Te1esat Canada Act 76 changing the abjects of the 

company from providing strictly intra-Canada telecommunica-

t ion serv i ces to pt'ovid ing j nterna tional service. The 

exchange clarified the new situation. Canada,asserted that 

the primary purpose for Canadian satel1 i tes was to provide 

domesti~ telecommunication services and that any services to 

or between points outsjde Canada would only he incidental to 

74. U.S. Letter of Nov. 7, 1972 the text of which appears 
in the O.S. Department of State Bulletin, Feb. 5, 1973, 
at 146. 

75. Canadian Letters of Nov. 6 and Nov. 8, 1972 the text of 
which appears in ibid., 145 and 147. 

76. Letters Patent 4.1.73, persuant to s.33 of the Te1esat 
Canada Act, R.S.C., 1970, c.T-4 table.d in the House of 
Commons 4.1.73 and effective 15.2.73; Canada Gazette 
Part If No. 6, Vol. 107, p. 542. 

"', 

---
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the primary purpose. Canada also reassured the United 

States that the new Telesat objectives wou1d not be 

inconsistant with Canada's obligations under the INTELSAT 

Agreement. The Un i ted States accepted Canada' s posi t ion and 

confirmed that they would con~inue to provide launching 

facilities for Canadian telecommunication satellites. 

Furthe rmore, the agreement provides for spec i al emergency 

conditions under which the satellite telecommunications 

facilities in one country may assist those in the other 

country. It is made clear that satellite transborder serv-
{ 

ices need the consent of both countries to he implemented. 

This agreement was signed by relatively low level 

offic i aIs of each government and has never been rat i f ied by 

the internaI ratification processes of either nation. Even 

so it still fits the treaty definition set out in the Vienna 

Convention; the par~ies' showing their wiHingness to be 

bound by this agreement from their actions. Canada in 

particular has shown this through its prosecution of 

Canadian owners of earth stations that pick-up and retrans-

mit v.s. satellite signals. 77 It has only become evident 

recently that Canada may not have passed appropriate 

municipal Iegislation to implement this aspect of the 

77. See for example C.R.T.C. v. Shellbird Cable Ltd. 
, ( 1 9 8l), 60 C. P • R. (2 d ) 2 1 5 ( N f 1 d • P • C t.. ) • 

L 
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agreem~nt. 78 

The level of this agreement does indicate, however, 

that while it may be a "treaty· neither party considers it 

to have the same status as a regular treaty. In Canada, 
.. 

because i t was never approved by the Cabinet or. ParI iament, 

it may not have the force of law municipal1y. This T of 

course, may not be used to 
\ 1 

excuse non-performance of 

obligations that arise fram the agreement. 

The effect of this 1972 agreement was to 1 imi t 

transborder telecommunications via satellite to a signifi-

cant extent. Tne bulk of such service was being provided by 

terrestrial telecommunications services. This limited the 

potential growth of the Canadian telecommunications industry 

and with the rapid advance of that industry pressures 

mounted indicating changes were needed in the agreement. In 

August 1982 an addendum to the 1972 exchange of let ters 

increased the transborder satellite service. 79 

The addendum took the form of an exchange of 

letters-between the Canadian Ambassador to the United States 

of .}\merica, Allan Gotlieb and the Assistant Secretary of 

78. See further Chapter V, infra. 

79 •. The text of this exchange - of letters is found' in a 
Department of Communications ~News Release, Canadian and 
United States Communications Satellites to be Used for 
Transborder Services, Aug. 26, 1982. 

r 

1. 
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State for Economie and Business Affairs, U.S. Department of 

State. The level of t~e signatories here shows more 

expressly each country' s consent and a wish to be bound by 

the agreement. 

The agreement recogni zes the cons iderable ecbnomi~ 

contribution that transborder fixed-satellite services could 

bring the o.s. and CanQda and in order to bring this about 

increases the limited use of such facilities set out in the 

1972 agreement. The joint use of facilities of o.s. and 

Canadian domestic systems is auth'ori zed under the following 

principles: 

a) the services will be provided jointly 
between Canada and the o. S. by enti ties 
authori'zed by Canada and recognized as 
operating entities in the U.S.' 

b) such services must conform to the applica­
ble regulatory procedure of each country 

c) ownership of Canadian earth stations shall 
be Canadian and U.S. stations in conform­
ity with U.S. law. 

d) The concffcPt of INTELSAT is 
supported. 

still 

Pursuant to this agreement Canada immediately 

authorized Telesat to enter into such a venture. BI 

80. 

81. 

INTELSAT agreed to this arrangement in Oct. 1982. 

Announced in the Department of Communications News 
Release supra, note 79. The fi rs.t U. S. company to 
reach agreement with Te1esat on such a venture was the 
American Satellite Company. 

'" ---~~-"- ________ " ______ '_ __ _ __ ~~ ___ ~ ... ___ ...... .<>l.r __ "-'--'--'_, ___ ':. __ _ 
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This argreement, at present, defines the regulation 

and policy towards U.S./Canada transborder satellite 

services. It pertains only to fixed-satellite services and 

thus is considered by the Canadian government to fall within 

the prohibitions of international and domestic radio regula-, 

tion on the authorized reception of private signal~.82 

The agreement also does not derogate Canada' s authori ty to 

regulate the reception and destribution of radio and 

television programming in Canada. It does, however, expand 

the potential for different kinds of communication services 

to be developed by 'Canadian entities. They may now have 

greater access to V.S. markets, though this will still be 

subject 'to Canadian regulatory auth~rity.83 

\ 
\ 
\ 

\ 

82. News Release, ibid., see also, infra, Chapter IV. 

83. Ibid., the Gotlieb l.tter, para. 8. 

l 
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CHAPT ER IV . 
THE REGULATION OF SATELLITE TELECOMMUNICATION IN CANADA 

Canadian satellite telecommunication policy iB 

designed to further ~he national telecommunication policy in 

Canada. 1 Consequently, the regulatory framework that 

gover,ns satellite telecommunication is a by-product of the 

legal regime developed from national te1ecommunications 

policy. This chapter examines that legal reg ime and the 

framework it creates for satellite telecommunication. 

The jurisd ict ion ov~r telecommun icat ion in Canada 

15 divided between the federal government and the Provinces: 

the legal regime thUB comes from both Bources. 2 The 

communication satellite, however, falls within the exclusive 
, 

jurisdiction of the federal government. Therefore, the 

lega1 regime created by the federa1 government for telecom- ,y 

o 

munications is the only one that provides 'the regulatory 

framework for s.atellite telecoml'tunication. 

1. 

2. 

Por further see supra, Chapter 1. 

See supra, Chapter II for datai1. 

---"---~-"""------_'_",'--'---



4.1 Federal Regulation of Telecommunications 

The Federal regulatory structure for telecommunica-

tions i5 not derived from one omnibus "Telecommunications 

Act". Instead, there are a number of sources of regulation. 

The predominant reasons for this are the technieal complex-

i ty of and the Canadian policy for tel~communications. The 

eO'lnplexity of telecommunications has given rise to regula-

tion derived from sources as varied as the criminal~ 

and the Railway Act. 4 Re-gulation has had to addr~s 
o 

issues such as technical equipment standards, frequency 

spectrum allocation and licensing. 
~ 

Canadian teleeommunications pol1cy has greatly 

contributed to the muIt iplici ty of regulatoJ:Y sources. As 

examined' in Chapter l, -Canadian policy developed ,in reaetion 
• >. 

to the technical complexity of telecommunications, and, more 

importantly, to the potential effects of telecommunications 
., 

on Canada as a sovereign mul t icul tural nat ion. A major 

part of Canadian telecommunications pol icy has been the 

division of telecommunications into two categories for 

: regulatory purposes; broadcast ing .and point-ta-point tele-
~ 

communications. This consequently divides th,e regulatory 

3. R.S.C., 1970, c. C-34, as am. 

4. R.S.C., 1970, c •. R-2, as am. 

\ 

_l..-_ --~-------

/ 

1 

\ 

J 
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~uthority over telecommunications. Regulatory authority for 

point-to-poi nt telecommunicat ion lies, for the Most part, 

with the Minister of the Department of Communications (DOC). 

That for broadcast i ng lies, for the Most part, wi th the 

Canadian Radio-television and Telecommunications Commission 

(C RTC) • 5 Authority over the technical aspects of 

telecommunications rests with the DOC. Together they create 

the regulatory framework for telecommunications and oversee • its implementation. 

4.2 The Department of Communications 

The source of the Department of Communications' 

general authority over te1ecommunications is the Department 

of Communications Act. 6 The duties, powers and functions 

of the Mînister, given therein, extend to aIl matters over 

which the Parliament of Canada has jurisdiction relating to 
1 

telecommunication and the development and utilization of 

communication undertakings, faci1ities, systems and services 

for Canada. 7 More specifie authority is given in other . 

5. As will be seen, however, -the CRTC's authority ~oes 
extend to certain aspects of point-to-point telecommu­
nications. 

6. R.S.C., 1970, c. C-20, as am. 

7. Ibid., s. 4. 
-, 

•• 
l, : f ' 
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Acts deaiing with particular aspects of telecommunica-

1 tion. 8 

The most important of these other Acts in terms of 

vesting authority to the Mini$tèr over telecommunications in 

Canada is the Radio Act. 9 The Act states: 

, ! 

8. 

) 

3. ( l) Subject to subsections (2) and 
(3), no person shall , 

(a) establish a radio station, or 
(b) install, operate or have in his 
possession a radio apparatus 

at any plqce in Canada or on boa'r'd any 
Cc) shi,p or vessel that is registerad 
or l icensed under the Canada Shipping 
Act or owned or under the direction or 
control of Her Majesty in right of 
Canada or a province, 
(d) aircraft registared in Canada, or 
(a) spacecraft under the direction or 
control of Her Majesty in right of 
Canada or a province, a citizen or 
resident of Canada or a corporation 
incorporated or resident in Canada, 
except under and in accordance wi th a ' 
licence and, ta the extent that it is'a 
broadcasting undertaking, except unoer 
and in accordance with a technical 
construction and operating certificate, 
i s s ur«9 b y the Min i ste r und e r:- t h i s 
Act. 

The establ ishment of a radio stat ion11 and the 

See for exarnp1e t:he Telegraphs Act, R.S.'C." 1970, c. 
T-3 and the Federal Canada Act, R.S.C., 1970, c. T-4, 
as am~ 

9. R. S. C., 1970, c. .R-1, as am. 

10. Ibid., s. 3(1). 

11. The definiti'on given by the Act is: "Radio station 
mean8 a place wherein radio apparatu8 18 located". 

, . 
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utilization of radio apparatus in Canada ar:-e subject to 

mandatory government approval and it is the Minister who 
o 

gives that approval. 

In giving approval the Minister may issue either 

radio licences or technical construction and operating 

certificates. 12 The minister may prescribe 
.. .f>. 

classes of 

licences and of technical' construction and operating 

certificates l3 and make them subject to su ch terms and , 

conditions as.he considers appropriate to ensure the orderly 

development and operation of 

Cànada. 14 

radiocommunication in 

Radio licences are issued "in respect of ra9io 

stat~ons and radio apparatus to the extent that they are not 

broadcasting undertakings."l5 
.. ~ 

Technical construct ion and 

operating certificates are issued "in respect of radio 

stations and radio ·'apparatus to the extent that they are 

hroadcasting undertakings".16 This wording creates an 

important distinction between the two types of approval. It 

(continued from previous page) 
Ibid. " s. 2 (1 ) • 

12. Ibid. , s. 4(l)(b). 

13. , Ibid. , s. 4(1)fa). 

""'" 1'4. Ibid. , s. 4(l)(b). 

15. Ibid. , s. 4(l)(b)(i). 

16. Ibid. , s. 4(l)(b)(ii). 

---------------------------------------------
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'gives thé Department of Communications complete authority to 
. 

licence point-to-point .telecommuniaation by radio and limits 

its authority over broadcasting by radio to approval of its 

technica1 aspects. Ministeria1 authori ty in relation to 

broadcasting ~s set out in se'ction 5 of the Act where hé is 

given the duty~ to "regulate and control aIl technical 

matters ~elating to the planning for and the construction 

and operation of broadcasting' facilities.- 17 
'1 

..The Minister is given wide discretion to issue 

licences and technical construction and oper'ating certifi-

cates. He may set terms and conditions to their issue and 

may amend conditions where he considers such ~mendment; 

necessary for the purpose for which the original conditions 

were provided. 18 The scope of this discret ion is sa 

great 
1 • 

that ln the case where a technica1 construct ion and 

operat ing certif icateo i s issued this wide discret ion cou1d 

be used to usurp the licensing authority of the CRTC over 

broadcasting. 

The Minister haB the power to suspend or revoke a 

licence or technical construction a~d operating certificate 

where the ho1der faUs to 1 ive up to the conditions of 

) J 

17. Ibid., s. 5. 
1 

18. Ibid., s. 4(1)(e). 

l 
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approval or ha's obtainèd that approval through fra.ud .19 
Ç\ 

This power, however, may on1y be invoked with the consent of 
, 

the oper~tor or if both proper notice and a reasonable 

opportunity\ to be heard have been given to the holder. 20 

\ 
The Act furt er gives the Minister the authority to make 

exemptions fro this approva1 in certain circumstances21 

through regulati s.22 

The Radio \Act a1so gives the Minister a greftt deal 

of power to regUlat~telecommunic.don in Canada by giving 

him the authority to ake regulations prescribing the type 

of radio apparatus to b utilized with each class of .radio 

station, assigning freque ciës and power to be used and 

setting out, except in the ·~ase of a broadcasting serv;ce, 
\ 

the nature 'of the s'ervice ta· be rendered. 23 The Minister 

thus contro1s the fundamental àspects of radiocommunication 
\ 

in Canada. 

The c_ procedure for the 

approval is determined by the Minister. 

19. Ibid., s. 4(l)(d}. 

20. Ibid., s. 4(2). 
, '. 

21. Ibid.,· s. 3(2); the circumstances are set 
3(2)(a), (b) and (c) • 

, 

22. Ibid., s. 7(lHl). 

23. Ibid., s. 7(l)(b) and s. S( b). 

approp~iate 

He has the 

out in ss. 

f _____ .~ _______ ._. __ .-~ ____ ~ ___ '" _______ ~ ___ ,_~ ____ , ... __.._ ... _______ ~-
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authority ta prescribe by regulation the form and manner of 

applications for licences 24 and the form of and 

information to be submitted with an application for a 

technical construction and operating certificate. 25 The 

determination of who may apply to the Minister for a licence 

is a power of the Governor-in-Council. 26 

The General Rad io Regulat ions, Part 1 27 set out 

speci f ically, in sect ions 5 to 17, persons who may hold 

licences. The actual application procedure for a licence is 
1 

not detailed in the Regulations. The only regulation 

regarding licence application states ooly that: 

Applications for licences for radio 
stations shall be dea l t wi th on the i r 
individual merits and shall be made on the 
prescribed form obtainable from the 
Dep~rt!"ent, Ot~~wa, or a departmental 
radio 1nspector. 

There are no provisions for a formaI hearing of the 

application and no provision in the Act or the Regulations 

24. Ibid. , s. 7(l)(a). 

25. Ibid. , s. 5,( a) • 
li, 

26. Ibid. , s. 6(l){c>$i). 

27. C.R.C. , 1978, c. 1371 .. 

28. General Radio Re~u1ations, Part II, C.R.C., 1978, c. 
1372. There 15 no comparable regulation for 
appl icat ions for technical construction and operat ing 
cert if icates. 

-------------------------- . __ .------- -_._-.-- --- ------
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allowing an appeal to the decision of the Ministsr. 29 

A hea.ring is only required in the case of sospension or 

revocation of a licence. 

4.2.1 Implications for Satellite Telecommunication 

The Department of Communications, through i ts 

Minister, is responsihle for the licensing of point-to-point 

telecommun ica tion by radio, the ass ignmen t of the f requency 

spectrum to radio services and the regulation and control of 

aU technical matters relating to both point-to-point and 

broadcasting facilities. The telecommunication ,satellite 

functions through radiocommunication and must abide by the 

regulation of the Department to the extent that it is not a 

broadcast i ng undertak ing. The General Radio Regulations, 

Part II specifically makes I1space stations" one of the 

classifications of radio stations under their author-

29. Whi le i t is beyond the, scope of thi s thes i s to analyse 
the administrative law aspects of this process it 
should be mentioned that the licensing procedure may be 
an admistra t ive dec is ion as opposed to jud i cial or 
quasi-judi,cial. There is nothing in the language of 
the Act that suggests a hearing is contemplated before 
a decision is reached. It is a question of granting 
rights and there are substantive criteria to be applied 
to aIl cases. Furthermore, the adversarial process is 
not in effect. See MNR v. Coopers and Lybrand, [1979J 
l S.C.R. 495; 92 D.L.R. (3d) 1. 

01 • 

.. 

I 
) 
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ity.30 

A point-ta-point satellite telecommunication system 

must be l icensed by the Department of Commun icat ions in 

order ta operate. 3l It must meet the standards set out 

by the Minister for that type of service. - Also.; to the 

extent that the syst'em is a broadcasting undertaking, it 

mu'st be issued a technical construct ion and operating 

cert if icate, sub J ect to the terms and cond i t ions of the 

Minister. The scope of the term "broadcasting undertaking" 

under the Act encompasses aIl aspects of a satellite 

--telecommunication: transmitting earth stations, communica-

._;'.' tiorvsatellites and receiving earth stations. , . . ' 
The regulation of receiving earth stations is of 

particular interest in satellite telecommunicatlons. One of 

the most important exemptions ta licensing made by the 

\ Minister is to radio receivers that are not part of a 

broadcasting receiving undertaking and intended only for the 

reception of broadcasting. 32 This exemption eliminates 

the need for licensing of receivers like televlsions and 

radios and has been extended to sorne types of satellite 

3, {JI. . Su p ;:-a , no t e 2 8, s s • 4 ( f) and 7 (1 )( e ) • 

31. Supra, note 9, s. 3(1)(e). .. 
32. Supra, note 28, s. 6. --, 

~'-

" 
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television receive-only (TVRO) earth stations. 33 This 

has opened up the poten t iai of sate lli te telecommunica t ions 

but, as will be shown in Chapter V, it could also intensif y 

the conflict over which satellite signaIs may be receilled 

and whose rlghts in those signaIs will be protected. This 

has created controversy in this area. 

The Radio Act gives the Governor-in-Counci l the 

authority to determine who may be issued licences, by the 

Minister. 34 This, in effect, allows the determination of 

whO, may ope rate a sate Il i te telecommun i cation system in 

Canada. There is no government monopoly expressed in 

regulatioQ as regards the ownership of communication 
o 

satellite systems. Private ownership is possible. In fact, 

the wording of section 3(1)(e) of the Radio Act, "spacecraft 

under the di rection or control of a ci tizen or res ident 

of Canada or a corpora t ion i ncorporated or reside n t in 

Canada", would suggest that private ownership i8 not only 

;"~ ':permitted, but expected. Privately owned satellite systems, 
, -r 

~s.'*lound in the United States have nct, however, come to 

Canada. - This is a product of Canadian policy as much as any 

~ other factor and illustra tes the ef f ect governme ntal pol icy 
",-/ 

/ 
/ 

~. General Radio Regulations, Part II, Amendment, S.o.R.I 
83-422. 

34. Supra, note 9, 8. 6(1)(c). 

_~_-' __ "",,,,~ ___ ~ __ M ... _-'r 
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has. even when regulation does not specifically disallow a" 

thing 0 The author i ty to allow ownership of satell i te 

telecommunication apparatus rests with the Department of 

Communica t ions. 

403 The Canadian Radio-te1ev ision and T~lecommun icat i~ 

Commission (CRTC) 

The Canadian Radio-television and Telecommunica-
, 

tions Commission~ 35 is the consti tutional Act of the 

CRTC. Section 14 establ ishes its objects and powers 

dividing them into two distinct categories7 those in 

relation to broadcasting, which are set forth in the 

Broadcasting Act,36 and those in relation to telecommuni-

cat ion other than broadcast ing set forth in the Railway 

Act 37 and the National Transportation Act. 38 

35. SoC. , 1974-75-76, co 49. 

36. RoS.C. , 1970, c. 8-11 , as am. 

37':.' Supra, not~ 40 J 

38. RoS.C., 1970, CO N-17 • 
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4.3.1 Powers in Broadcasting Matters 

Jurisdiction in .,.relation .té broadcasting in Canada 

rests with the federal governmènt which through the 

Broadcasting Act vests powers in the CRTC to exercise this 

jurisdict ion. Section 15 of the Act sets out the broad 

objects of the CRTC. These are to regulate and sUp'~rvise 

aIl aspects of the Canadian broadcasti ng system w i th a v iew' 

to implementing the broadcasting policy enunciated in 

sect ion 3 of the Àct. 39 In arder to carry out these 

objects the CRTC is given regulation making powers40 and 

licensing powers. 4l '/ 

The CRTC may make regu lat ions in several speci f ic 

areas respect 1ng program standards, the character of 

advertiz ing, the pol i t ical use of broadcasti ng and network 

operations. 42 It a Iso has the broad power to make 

regulations "respecting such other matters as it deems 

necessary for the furtherance of its objects".43 

Licensin'g powers inci ud~ the abi lit ies to pre scribe classes 

39. See sUEra, Chapter l, ~ XX for detai!. 

40. SUEra, note 36, s. 16. 

4l. Ibid. , ~'. 17. 
. 

42. Ibid. , s. 16(l)(b). 

43. Ibid. , s • 16(l)(b)(ix). 

-,...-- .. _-,_.~---- .' -------- -------_ .. __ ... -~-- -- -~-... 
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of licences,44 to issue licences in "furtherance of the 

objectives" o'f the CRTC 45 and to revoke licences. 46 

The CRTC has broad discretion in using its powers under 

these sect ions of the Act and 

••• has net declined the invitation of such 
sections to exercise its discretion 
expansively. The breadth of the Act 's 
language has tended to insu41fte the 
Commiss ion aga i nst lega,l a t tack. 

Thè Cou rts have upheld the CRTC' s broad use of i ts 

disctetionary powers when this use has been chal­

lenged. 48 

A broadcasting undertaking 49 cannat be carried 
, , , 

on wi thout a val id and subs ist ing broadcast ing licence. 50 

44. Ibid., s. l6(1)(a). 

45. Ibid., s. 17(1). 

46. Ibid., s. 16(l)(c) • 
.. 

47. Johnstcn, C.C., The Canadian Radio Television and 
Telecommunications Commission, A Study of Administra­
t ive Procedure in the CRTC, study prepared for the Law 
Reform Commission of Canada (Ottawa: Minister of 
Supply and Services Canada, 1980). 

48. 5ee, for example, In re Capital Cities CommuniOftions 
Inc., [1975] F.C. lsiF.C.A.) 

, 
49. The Broadcasting Act, s. 2 defines "broadcàsting 

u ndertak ing as' i ncluding a broadcasting t ransmi tting 
undertaking, a broadcasting receiving undertaking and a 
network operation, located in whole or in part within 
Ca~ada or on a ship or,aircraft registered in Canada." 

50. Supra, note 36, s. 28(3). 

" ' -
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The CRTC may issue broadcasting licences for terms not 

exceed Ing fi ve years, subject to such conditions deemed 

appropriate for the implementation of the broadcasting 

policy enunciateè in section 3 of the Act. 51 These 
co. 

factors make the licensing function of the CRTC its most 
) , 

important power in carrying out its objects. The majority 

of applications made to the CRTC concerning broadcasting 

matters are for the issue, amendment or renewal of broad­

casting licences. 52 

The CRTC must hold a public hearing in connection 

with} an application for the issue of a broadcast 

lice~ce. 53 In aIl other matters that come bafore it, 

however, it has the discretion to decide whether it would be 

in the public interest to hold a public heari ng. 54 The 
o 

CRTC ls given wide powers with which to (Onduct 1 ts hearings 

and, May make ru les respecting the 'procedure for making 

applications and the conduct of hearings resul ting from 

those applications. 55 

51. 

52. 

53. 

54. 

55. 

, 
Ibid., s. 17(I)(a). 

. \ 
JQhnston, op. cit., note 17, at 21. 

Supra, note 36, s. 19(1). 

The nature of thie discret ion is discuBsed in National 
Indian Brotherhood et al. v. Juneau et al. (No • ...1l., 
[19711 F.C. 498 (F."ë."'T:D.T --

Supra, note 36, ss. 19(7) and 21. 

------------~------~~--.~.-.---, 
l 



. _-----------~ 

• 

121 

The procedu~es for ap[>lication to the CRTC for the 

issue', amendment or renewal of a broadcaet· licence are 

explic i t 1y la id down in the Act and the CRTC Rules of 

Procedure. 56 The Rules provide that a11 applications 

shall be in writing containing particulars outlined in 

sect ion 3 of the Rules. Publie not iee is to be 9 i ven of oany 

public hearing to be held in connection with the applica-

tion. 57 Any interested person may become an intervener 

following the procedures laid down in the Rules, section 14 

and the app1ieant may object to an intervener stating the 

grounds for so doing. The application then proceeds to 

hearing. \ 
1 

The charaeter of the broadcast hearings ie 

informaI. No new evidence may be introduced except in 
f, • 

support of statements conta ine'd" in . the application, 

i ntervent ion or reply and it is not take~ under oath. 

4pplicants and interveners make presentat tons and are 

questioned by the Commissioners and Commission Counsei on 

both their written and oral presentations. Cross-

examinat ion beyond the' questioning of the CRTC does not take 

pIac:e • 58 

~/ 
< 

..... ----------------~~ 56 • C. R • C., 1 978, e. 375 • 

57. Supra, note 36, s. 20(1). 

58. The lack of a right to cross-examine during the hearing 

------'~._---_ ... _--~ --_ ..... _ .... ----~ .... ~ ...................... ~--~ L 
---~- --------------------------
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The decision of the CRTC in an application i8 

final, except as provided for in the Broadcasting Act. The 

Act provides two exceptions. An appeal lies from a decis ion 

of the CRTC to the Federal Court of Appeal, upon leave of 

the Court, on a question of law or jyrisdictio~. 59 The 

appeal must he laid wj.thin one' month of the date the 

decision was issued. The second exception i8 that CRTC 

decisions are subject to Cabinet review, a consequence '9f 

which is that the Governor-in-Counc il may 
, . 

set aSlde the 

decision or refer i t back to the CRTC for recons iderat ion 

and rehearing. 60 This exception is limited, bowever, 

because the 'Governor-in-Council must act within s ixty days 

of the issue, amendment or renewal of the broadcast licence 

and since the sect ion only re fers to the Governor- i n-

Council, he must act on his own motion and not in response 

(continued from prevlous page) 
procedure was upheld by the Federal Court of Appeal in 
Lipkovits v. C.R.T.C. [l9a3} 2 F.C. 321; (1982), 45 
N.R. 383, (F.C.A.) where it was held that no statutory 
requirement existed creating such a right. For an 
assessment of the CRTC Rules of -Procedure see JOQnston, 
C.C., New Developments in Broadcasting Practice and 
Procedure, in, Grant, P.S., ed., New Developments in 
Canad ian Communications Law and Pol IëY, (Law Society of 
Upper Canada, 1980) 

59. Supra, note 36, s. 26. 

60. Ibid., s. '23. 

--_.--- ... ,,---
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... 

to petitions of interested parties. 61 

The sup'ervi sory powers of the CRTC create for i t 

the funct ion of pol icy-maker. As 'noted in Chapter l the ,. 
CRTC has been very active in formulating policies especially 

as guide1ines for its licencing decisions. The Courts have 

uphe1d this use of pOlicy statements. 62 This power of, 

the CRTC to make policy has in fact supplanted to a 

significant extent the use of its regulation-making power in 

the exerc i se of the I icens i ng funct ion. Of this the èourts 

have said: 

61. 

62. 

1 have no doubt that if regulations are in 
tforce which relate ta the licensing 
funct ion they wou Id have to be fol1owed 
even if there were policy statements that 
were at' odds with the regulations. The 
regulations would prevail against any 

An exarninat ion of the deficiencies of Cabinet review of 
independant tribunals is beyond the scope of this 
thesis. Concern over this has been expressed by 
certain pub1icists as, for examp1e, in the discussion 
found in Janisch, H.N., The Role of the Independant 
Regulatory Agency:~ Canada (1978), 27 U.N.B.L.J. 83. 
A number of Bills. have also been introduced to 
Parliarnent over the years to amend the Canadian Radio­
telev ision, and Telecommunications Act, supra note 3, to 
allow Cabi net direct ions to the CRTC of a w ider type 
and wi th a clearer 1egal bas,is than is now found in the 
Act. The latest effort, Bill C-20, 32-33 Elizabeth II, 
1983-84, s. 15 died with the ca11ing of the Sept. 4, 
1984 Federal election. 

See statement by Laskin, C.J.C. (as he "las then) in 
Capital Cities Communications Inc. et al. v. Canadian 
Radio-TelevisIon Commission, [1978] 2 S.C.R. 141, 171: 

(1977), 18 N.R. 181, 208. 

--- _. ~ .. ----
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policy statements. 63 

The CRTC, i"n th is area and wi th the blessing of the 

courts has elevated policy statements to the. status of 

regula t ion, absent any aGtual regu lat ion. Thus, the CRTC 

furthers its regulatory powerswith respect to broadcasting 

matters. 

4.3.2 Powers in Point-to-Point Telecommunication Matters 

In a.jdition to broadcasting regulatory powers, the 

CRTC has vested in it regulatory powers. over aspects of 

point-to-poi nt telecommunication. These powers are narrower 

in scope than those it has in broadcasting matters and its 

jurisdiction i9 not as great. As n'oted in Chapter II 

jurisdiction to regulate point-to-point telecommunication in 

Canada is divided de facto between Federal and Provincial 

spheres. The jurisdiction of the CRTC is thus limited to 

those services and ,facilities coming under Federal jurisdic- ~-" 

t ion. The f.E.!f Act,64 which constitutes 
, 

the CRTC, 

transfers to the Executive Committee of the CRTC aIl the 

powers, duties and 
. . , 

functions related to point-to-point 

·telecornmunication that had been vested in the Canadian 

63. Ibid., 20~ (N.R.) • .,. 

64. Supra, note 35. 

, 
-
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Transport Commission (CTC).65 

The CRTC's principal regulatory powers in this area 

are found'" in sections 320 and 321 of the Railway~66 

and in the Nat iona1 Transportation Act. 67 , AU tolls to 

be charged by federally regulated entities for telephone or 

telegraph services must meet the approval of the CRTC under 

. the standard that: 

tolls shall be just and reasonable \ and 
shall al ways, under substant ially simi lar 
circumstances and conditions with respect 
to aIl t raff i c of the sarne descript ion 
carried over the sarne route, be charged 
equalthr to aIl persons at the same 
rate. " 

The CRTC has power of approval over aIl agreements 

in .relation to the conn~ction of federally regulated systems 

" to J any other systems. 69 The CRTC also has the power to 

hold hearings,70 to issue orders and to rnake- regula-
.. 

tions 71 with respect to tts jurisdiction in point-to-

point telecommunication. 

Section 3 of the Broadcasting Act provides policy 

65. Ibid., ss. 14(2), (3). 

66. Supra, note 4. 

67. Supra, note 38. 

68. Supra, note 4, s. 321(1).. 

69. Ibid., s. 320(1). 

70. Supra, note 38, ss. 17-19. 

( 71. Ibid., s. 4(). 

- ._--- . ..,..--_._---_. 
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, 
principles ta guide the CRTC in the 'carrying out of its 

mandate in broadcasting matters ~ no such statutory pol icy 

principles exist for point-to-point telecommunication. As 

with the 
~ 

Broadcast ing~ however, the' CRTC interprets the 

language of the- Railway Act, pertaining to itself, in an 

expansive fashion. At the assumption of jurisdietion over 

point-ta-point telecommunieation the eRTC stated that: 

in this 

The principle of "just and reasonable 
rates" is neither a narrow nor a statie 
concept. As our society has evolved, the 
idea of what i5 just and reasonable has 
alsa chang~d, and now takes i nta accoun t 
many cons iderat ions that wau Id have been 
though t i rrelevant 70 yea rs ago, when 
regulatory review was first instituted. 
Indeed, the Commission views this 
pr;inciple in the widest possible terms, 
and considers itself obliged ta 
cont i nuai ly review the level a nd structure 
of carrier rates ta ensure that telecommu­
nica tians serv ices a 72 fully respansi ve ta 
the public interest. 

This has led ta the CRTC being a major pollcy-maker 

area, ~olicy that is import~nt ta the regulation 0; 
the point-to-point telecommunications. 

The processing of applications to the CRTe in" 

point-to-point telecommunication matters' is different from 

that in broadcasting matters. The process 15 set out in the 

72. Telecommunications Regulations Procedures and 
Practises July 20, 1976. Public announcement made in 
preparation for a public hearing scheduled for Octaber, 
1976. Cited in Johnston, op. cit., note 47; at 46. 

----- -~._._--~-----~-- - ------
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CRTC Telecommunications Rules of Procedure. 73 
\ 

The Rules 

di vide applica t ions into several major categories inc1ud ing, 

inter alia, approval of new tariffs, general rate increases 

and approval of connection agreements. In each category the 

procedure is unique. Generally, however, an appl ication is 

submi tted in wr i ting. Publ ic notice of the appl ication is 

then made in the required form. Those interested parties 

wishing ta intervene may then file with the CReT, submitting 

the required information. At this point the Rules allow 

for the submission of interrogatories in the various 

proceedings and set out the obligations of the applicants to 

answer them. 74 The appl ication then proceeds to hea ring 

(if requ ired). 

The heari'ngy-_/\in poin t-to-poi nt te lecomffiun ica t ion 

matters before the CRTC are more formal than those in 

broadcasting matters. The proceed ings have more the aspect 

of a court trial with witnesses giving evidence under oath, 

cross-examination allowed, and conc1uding arguments. The 

appl icant presents ev idence, sub j ect to cross-examina t ion 

73. S.O.R./79-554. 

74. Ibid., ss. 17-18, 'which a10ng with ss. 13, 15 and 16 
"provide a wide range of mechanisms for obtaining and 
clarifying the issues which will have tt) be determined 
by the Commission" Kane, G., The New CRTC Telecommuni­
cations Rules of Procedure: A Practitioners' Guide, 
in, Grant, P.S., op. cit., note 58, at 69 • 

• 

" \ 
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--by the interveners and the CRTC's own counsel. Each of the 

interveners then present their evidence, subject to 

cross-êxaminéltion from interveners of adverse interest as 

weIl as the applicant and CRTC counsel. Conciuding 

arguments are then made, either orally or in writing. 75 

A decision is then rendered. 

The Federal Court of Appeal exerc ises . appellate 

-
jurisdiction over these decisions. An appeal will lte on a 

question of law or jurisdiction upon leave of the 

Court. 76 

The decision is aiso open to Cabinet review. 

Section 64 of the National Transportation Act allow5 the 

Governor-in-Councii to rescind any arder, dec i5ion, rule or 

regulat ion of the CRTC on point-ta-po i n t te lecommun ica tion 

rnatters. This may be done at any tirne, either on the 

Governor-in-Council's own motion or on the petition of an 

interested!,> party. The power ta rev iew telecommun ica t ion 

dec is ions of the CRTC is much broader than that ta rev iew 

broadcast ing dec is ions and the rev iew, because i t can be 

commenced on the pet i t ion of an in terested party, may 

const i tute a second avenue of appeal from the CRTC decis ion. 

\.} 75. For a more deta i led d iscuss ion of the hearing 
see Johnston, op. cit., note 47, at 54. 

76. Supra, note 38, S". 64(2). 

process 



. J 

J' 

, , 
\ 

\ 

129 

__ 1) ;!\. 

/// ... -

As with ~i\net review of broadcasting decisions, questions 

arise" concerning the propriety of Cabinet reviews of 

independent tribunals. 77 

4.3.3 Impl ications ,for Satell i te Te lecommun icat ion 

The CR'l:C ha's vested in it regulatory jurisdiction 

over a "major part of telecommunications in Canada. Its 

power in broadcasting matters is pre-eminent because it has 
, 

the dut y to carry out the broadcasting policy enunc iated in 
,­, 

sect ion 3 of the Broadcas t i n9 Act and has been 9 i ven the 

power of ,licensing "broadcasting undertakings" as a means of 

imp1ementing that mandate. The CRTC also regulates point-

to-point telecommun lca t ions wi th i ts powers of tar i ff and 

interconnection approval over such systems that are under 

federal ]urisdiction. Sate Il ite telecommunicêl t ion systems, 
, 

as integral parts of both types of telecommunication, fall 
, 

within the CRTC's jurisdiction. 

The Broadcast ing Act, and the other Acts where the 

powers of the CRTC are found, does not speak, as the Radio 

Act does, of "space stations" or "spacecraft" when setting 

out the extent of the ves ted powers. The link between 

satellite telecommunication systems and the CRTC' s 

77 • See supra note 61 • 

.. ....,-__ • __ 11- _ _ ~ .... ____ ~~ 



.,/ 

// 
~> 

" 
.... ; 

130 

broadcasting licensing powers is through the expression 

"broadcasting undertaking". The definition of this 

encompasses sate Il i tes and the terrestr ial systems that are 

necessary for a satellite telecommunlcation system. 78 

The legal link for point-to-point telecommunica-

tions i8 founn in the definitjon of "telecommunica-

tions".79 Satellite systems fall under this definition 

e i the r as part of larger te lecommunica t ion systems or by 

themselves. Furthermore, they are subject to exclusive 

federal jurisdiction. The CRTC thus has regulatory power to 
( 

approve tar i ff a nd the interconnec t ion of sate Il i te systems 

wi th any other po i nt- to-point system. 

The CRTC has considerable regulatory control over 

satell i te telecommunica t ion in Canada. The CRTC consol i-

dates this control through i ts power to formulate policy 

guidelines for the exercise of its licensing powers in 

broadcasting. In 1979, for example the CRTC formulated 
.( ~ .; 

objectives and guidelines for "the Satellite Distribution of 
\ 

78. 

79. 

\ 
The precision, with which al~ aspects of satellite 
broadcasting systems cornes undet the term "broadcasting 
undertaking" is not as accurate ~s it may at first seem 
and has given to legal dispute~, especially where it 
concerns broadcasting receiving \ undertakings. See 
infra, Chapter V. \ 

See supra, Chapter 1. \ 

\ 

\ 
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1 

Television prograrnrning.~O This laid down the basic 

strategy for the utilization of satellite telecommunication 

for television and represents the regulatory , direction 

Canada was taking in this area. 

In Canada the operation of a satellite telecommuni-

càt ion system, to the extent that i t is a broadcasting 

___________ ~u:.:n~de_r.~a~i~g, requi res a 1 icence issued by the CRTC. There 

1 

J 

are three general types of broadcasting undertak ings that 

can be 1 icenced : 
'-./ 

broadcasting transmitting undertakings, 

broadcasting receiving undertakings and network operations. 
1 

Satellite systems can fall under aIl three of these 

categories. For the most part, satellite systems are part 

of larger terrestrial systems and' are licenced within that 

framework, either as broadcasting transrnitting undertaking 

or as part of a network opera t ion. The emergence of the 

sateIl i te as a separate broadcasting ent i ty unto i tse 1 f in 

the form of Direct Broadcasting Satellites COBS) is still in 

the experimental stages but it could present systems which 

were analogous to terrestrial ones and in the words of a 

recent Department of Communications publication on OBS: 

It is reasonable to expect that the CRTC 
would license such a vertically integrated 
operator in the same way as a terrestrial 
TV station - as a broadcasting transmit-

80. 5 C.R.T. Part 2, 49. 

f 

---- ---------_ ... _------- -- .----
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ting undertaking. 81 

The CRTe also licences broadcasting receiving 

undertak ings as related to satell i te signal receptipn. 

Until recently aIl receivers required licences but there h~5 

been a move in the direction that radio and tele-vision 

receivers have gone, exempting individual use of such 

receivers from licence. 82 The issues involved here __ as 

opposed ta those that arise in conj unction wi th tflev-i~ion 

reCJtivers are not- as clear cut, however, 

been resolved in this regard. They are linked to controvery 

between the right to receive broadcast signaIs and 

copyright/protection of private signaIs. It \s a major area 

of dispute in Canadian satellite telecommunications law and 

is d iscussed in the next chapter. 

The CRTC in licensing satellite 
.' If 

tel~communication , 

systems has the same broad powers te set terms and 

condit ions to the licence it has for Iother systems. As 

mentioned, the CRTC has set policy guidelines 50 that 

prospective licensees will understand the criteria they must 

meet. As wi th regular broadcasting systems these 

conditions include the nature of the service, Canadian 

BI. Government of Canada, Department of Communicat ions., 
Direct-to-Home Satellite Broadcasting for Canada, 
Ottawa, 1983, p. 100. 

82. Supra, note 33. 

______ ....... ~---~_~.....-~, .. _4<~- .. --- ~_ -- --1---- [. ---
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content and Canadian ownership. An example of such 

guidelines for a sp-ecific 'Service that incorporates 

satellite telecommun icat ions into broadcast ing, are those 

for pay television. The CRTC set out objectives and 

gu idelines in a. pol icy statemen t 83 affirming that this 

new service would adhere to policies)of Canadian content, 

and equal aecess. The guidelines aiso significantly state 

that: 

<, 

The disbributors should arrange for the 
most appropr iate methoQ of deI i vering 
programs to local exhibitors. However, in 
order to ensure the ava ilabi 1 i ty of the 
service of equitable rates throughout 
Canada, .ate llite should be the pre ferr,~ 
method of national delivery. 
( Emphas is added) 

Unequivocally, the CRTC promoté's satell.ite 

telecornrllunication as the prime distribution system f~r this 
- " 

t.ype of broadcasting service. This illustrates that under 

current 

through 

legislation the CRTC has the ability to regulate 

pOl~aking and does 50 with satellite telecommu­
,--..)' 

nications. 

The CRTC' s tarift approval powers regulate 

satellite telecommunications systems used for point-to-point 

telecommunication to the extent that they are either part of 

83. Pay Television Objectives and Guidelines, 5 C.R.T. Part 
2,49. 1. 

84. Ibid. 
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a larger network or that they are a separate syst~m with its 

own ta>rrifs. Thus, for example an entity such as Telesat 

must have i ts tar iffs approved by the CRTC. 

Perhaps more significant, however, i5 the CRTC's 

power of approval over interconnection between a federally 

regula ted point-to-poi nt te lecommun icat ion system and any 

other such system. Satellite systems do not· normal1y 

function a1one. They exist as part of 1arger systems 

,\orming the means of facilitating long distance communica­

tion between terrestr i al sys tems. Because of the di vided 

jurisdiction in Canada there are many such terrestrial 

systems and that along ~ith fede~al jurisdiction over 

satellites means that interconnection must occur to 

establish c~unications across Canadà. This gives the CRTC 
\ . 

enormd\ls powers will respect to the natur;e of this trans-

Canada \'ystem and the policy direction it will take. 

The po1'icy-making nature of this power is 

Uiustrated in one 6ase where the Governor-in-Council later 

varied the CRTe' s dec ifS ion (us ing National Transeortation 

Act, section 64(1)) because the CRTC used its policy-making 

power at odds with that of the government's. 

The case involved the application of Telesat· Canada 

for approval of its agreement to interconnect wi~h the Trans 

o 

"-----,----------'----------
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Canada Telephone System8S (now, Telecom). After a lengthy 
r 

hearing and much deliberation by the CRTC, it decided not to 

approve the agreement based on i ts own pol icy cons idera-
< 

t ions. This decision was varied by the Governor-in-

Council,86 the Minister stating in the accompanying news 

re1ease that the Order was.) "dictated by broad issu8s of 

public pol icy" which lie beyond the reasonable purv lew of 

the CRTC. ft This action by the Cabinet is evidence that the 

CRTC may have too much policy-malH ng powe,r in this area. 

Cabinet intervent ion varying a wei l reasoned CRTC dec ision 

! is detr imenta1 to the CRTC' s hear ing process, however, 81 

l
, 

and the reduction of this pol1cy-making power would be 

better done through the more direct route of legislative 

change. 

~~. Telesat Canada, Proposed Agreement with Trans-Canada 
Telephone System, Telecom Decision CRTC 77-10, Aug. 24, 
1 9 77, 3 C • R. T. Part 2, 265. ' , 

86. Order-in-Council, P.C. 1971-3155, November 3, 1971. 

87. Johnst.on, op. cit., note 41, at p. 89. 

~ 
\ 
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CHAPTER V 

THE DOWN-LINK DILEMMA 

The distinction between point-to-point telecommuni-

cation and broadcasting is artificial. It is based upon 

d ifferences in the f ina1 format of the transmi tted data and 

upon artificially imposed limits on the extent of its 

reception. The purpose of the distinction is ta provide 
\ 

separa te regu latory regim:es for these two broad class if ica-

tians of telecommunication. However, as in many cases where 

art i f ic ial di st inct ions are created, there are grey a reas; 

subjects do not always fall neatly into one or the other of 

the classifications. SignaIs iransmitted from communication 

satellites frequently fall within one or more of these grey 

areas. 

The advarytage of propagating radio transmissions by 

means of communication si'tellites is the distribution of the 

s 19nal over a large (/rea. 1, This makes possible h ighly 

eff icient and relat 1 vely inexpens ive communicat ion over long 

distances. However, the broad disseminat ion of a rad io 

signal i8 a liability. It creates sa many potential 

recipients as ta make effective regulation difficult. 

1. The area on 
commun ica t ion 
Il footpri nt". 

the earth's surface within 
satellite's signal falls is 

, 
__ ._~ _ __ .. _~ __ ~ __ ,,-~rOo_ f---

which 
called 

a 
a 

, , 

J 
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Satellites are use.d in the s~me manner for both point-to­

point and broadcasting telecommunication; they provide a 
" ' 

long-distance link for a terrestrial system. Consequently, 

communication satellites represent a grey area: under sorne 

circumstances they are regulated as point-to-point telecom-

mun ication, under others, as broadcast ing. This ambiguous 

position contributes to 'current lega1 difficulties which 

arise when regulating signal ownership, privacy, ,copyright 

and the right to receive broadcasting. 

Before discussing the current state of Canadian law 

in the areas of the right to receive broadcasting, rights to 

distribution, privacy and copyright, it is necessary to 
, 

examine the legal distinct ions between broadcas t ing and 

poi nt-to-poi nt telecommunicat ion. The regulatory framework 

for têlecommunications in Canada rests on these distinc-

tions,2 

applies 

therefore the 

to satellite 

question of w~ich classification 

telecommunicatio~ signaIs will be 

assessed in light of the distincti.,ons which define ) 

broadcasting. 

~. See supra, Chapter IV. The regulatory authority of the 
federai government in telecommunications' is divided 
into that for broadcasting and that for non-broadcast-

-'.::---1ng. The applicability of laws and regulations to a 
particular telecommunication activity depends upon 
which di vis ion it ls a part of. 

---- ---..,..------:--- -- . ---
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5.1 Broadcasting in Canadian Law 

As previously noted Canadian telecommunication 

policy divides te1ecommunication in two,' separating 

broadcasting from all other forms' of te1ecommunication. 3 

In order to mak~ this policy distinction it i5 neceS5ary to 

have a c1ear and unambiguous lega1 definition. Canadian law 

defines "broadcasting" as distinct from aIl other telecommu-

nication. This definition is important to the regulation of 

telecommunication in Canada and its appli~ation to the 

various telecommunication media should be beyond doubt. 

However, an examination of this legal definition when 

applied to satellite communication indlcates thatthis ls 

not the case. 

'5.1.1 The Criteria of the Definition of Broadcastlng 

Broadcasting has the following definltion in 

Canadian legislation: 

"broadca~ting" means 
tion in which the 
intended for firect 
general public. 

3. See supra, Chapter I. 

any radiocommunica­
transmissions are 
recept ion by the 

4. Canadian Radio-television and Telecommunications Act, 
S.C., 1974-75-76, c. 49,---s7' 2: Broadcastfng 'ACt, 
R. S. C., 1970, c. B-11, s. 2: Rad i 0 Ac t, R. S. C., 1970, 

- .-.. ~. --_._~-_.-----,~ -~ ~ --- -
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There are three important criteria to this defini-

tion which must be met in order for the definltion to be 

applied to a satellite telecommunication transmission. The 
_ f_-t'1 

, 
criteria are that the transmission must be a "radiocommuni-

cation", "intended", and "for the direct reception by the 

gener~l public". 

a) "Radiocommunication" 

In Canad lan law rad iocommunicat ion is def ined as: 

••• any transmission, emission or 
reception of signs, signaIs, writing, 
images, sounds or intelligence of any 
nature by means of electromagnetic waves 
of frequencies lower than 3,000 Gigacycles 
per second prop~ated in space without 
artificial guide. 

1 

As noted in Chapter II, communicat ion satellites \ 

function by receiving and retransmitting signaIs propagated 

through electromagnetic waves. It would seem, then, that 

signaIs transmitted" by means of a cOlhrnunications satellite 

fulfill the "radiocommunication" criterion in Canadian law. 

In a number of cases, however, the courts have been 

reluctant to accept this conclusion. 

The issue of satellite transmissions as "radiocorn-

(cont i nued from previou,s. page) 
c. R-l, s. 2(1). 

5. Ibid. 

------------------ , _____ .......... "" __ .-_~_."....,.\.o,_....._....._. ....... ., ... ~, ~ __ ~""N .... _ 
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munication" was specif ically deal t wi th in R. v. Lougheed 

Village Holdings Ltd. 6 There the accused was charged 
~ 

under the Rad io Act 7 in the possess ion and use of radio 

apparatus and under the Broadcasting~8 in carrying on 

a broadcasti ng undertak ing wi thou t a val id and subs ist ing 

licence. The trial judge dismissed HIe case against the 

accused stating: 

••• 1 am not sati'sfied that the Crown has 
led any evidence of electromagnet ic waves 
propagated in spa ce without artificial 
guide. As a matter of f act, from the 
evidence led by the Crown, there wou ld 
seern ta be an irresistible inference that 
the electrornagnetic waves were propogated 
in space with artificial guide, that is 
the satellite. Having":.come to this 
conclusion and having corne to the 
conclusion that this aspect of the charges 
laid' by the Crown is an essential element 
of aU three counts, and having come to 
the conclusion that the Crown has not 
proven this essential element, l have to 
now decide whether or not the no evidence 
motion s~ould be granted in favour of the 
defence. " 

The Judge held that satellite transmissions were 

not "radiocommunication" • 

6. R. v. Lougheed Village Holdings Ltd. (1981), 58 C.P.R. 
(2d) lOB (P.Ct.13.C.). 

, 
7. R.S.C., 1970, c. R-l, s. 11(1). 

B. R..-S.C., 1970, c. B-l1, s. 29(3). 

·9. Supra, note 6, at 110. 
1 

~-_ .. ~-(""""---.. _-------:-- ---_. """--~- ----- ---
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The trial decision was upheld on appeal. 10 

McDonald, J. reviewed extensively the expert evidence given 

at trial for evidence that there were signaIs "propagated in 

space without arti f ic ia1 guide" and concluded that " ... l can 

find no such eVidence".ll In addi t ion he found that the 

evidence that was given 

••• also supports the view that the signal 
is "guided n and the trial judge could 
reasonably draw an inference that the 
transmiss ion had been gu ided art i f ically 
f.rom its original source arr~ thus did not 
come within the definition. 

The appeal decision, therefore, upheld the trial 

Judge 1 S rul ing that there was no evidence on an important 

element of the case aga i ns t the accused. It also seems ta 

hold that, on the ev idence 1 satell i te transm i ss ions are_ not 

"radiocommunication" because thei are propagated by' 

artificial guine. 

A similar decision on satellites as artificial 

guides for the propagation of electromagnetic waves is found 

in The Canadian Rad io Te lev is ion Cornmiss ion v. Shellbi rd 

Cable Limited. l3 Here the trial Judge stated: 

I am satisfied from the evidence that the 

10. ~ v. Lougheed Village Holdings Ltd. (1981), 59 C.P.R. 
(2d) 107 (B.C.Cty".Ct.). 

Il. Ibid., 113. 

12. Ibid., 112. 

13. (1981), 60 C.P.R. (2d) 215 (Nfld.p.et.) 

- ___ - 1 

1 
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criteria set out in the definition of 
radiocommunication has not been met in 
that the artificia1 guide i 14contained in 
the TVRO or- earth sa te Il i te. 

-" 
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On this finding the Cour-t held that the CRTC lacked 

jurisdiction under- the Broadcasting Act to r-egu1ate the 

cable distdbutor's undertaking to receive and distribute 

the satellite signaIs. 

The Court's conclusion, that the signaIs had been 

guiâed artifically met with immediate criticism. While the 

case was still under appea1 the following anôlysis of its 

fau l ts was made: 
~ 

14. 

Nevertheless, several points about the 
case suggest that the court was misguided 
not only in its conclusions, but also in 
its approach to the issues involved. The 
first difficulty is that t~ere is no 
discussion of the meaning of "without 
artificia guide" wl(ich is the hasis of 
the de sion. Trad it iona Uy, the phrase 
was ssumed to mean "over wire", with the 
actual cable being the artificial guide. 
If inde~d the court's interpretation that 
the TVRO cons t i tutes an a rti f icia l gu ide 
for the signal is correct, then i t is 
difficult to understand why microwave 
receivers or even conventiona1 antennae 
would not he c1a ss i fied in the same way 
for their position in the transmitting­
receiving network is analogous to that of 
the TVRO. If, on the other hand,· the 
court meant to say the satell i te i,s the 
artif ic ial gu ide ~ then the same type of 
argument cao be made. This argument wouin 
be that: 

[j Just about .every broadcast 
transmitting antenna ••• guides its 
signal. If it didn' t that signal 

Ibid., 219. 
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would tire off equally in aIl 
dïrections.... A lot of it would he 
was ted up i~ the sky, where there' s 
nz> audience. 5 

Yet Parliament clearly intended the Act ta 
cover such transmission, and the courts 
have implici tly accepted such signaIs as 
within the ambit of the broadcasting 
definition. It iLs very difficult to 
canee ive of any l~ ica l d ist i nction which 
might be made between "regular" transmis-
sions and satellite transmissions, and 
betwe.en "f[gular" receptions and TVRO a 

xeceplons. . 

- -
" 
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The reasoning in this case 'would also bave a 

detrimental effect on the regulation regirne for distribution 0 

systems. For example, a cable distribution system that 

received signa_,ls exclusively from satellites might; not be 

within the regulatory jurisdiction of the CRTC. 17 

The decision of the trial Judge in Shellbird was 

15. Miller, J., $hellbird v. CRTC, 
Broadcaster 8, 10. 

[1981 ) (De c. ) 

'16 • S a und ers, R • P., B r 0 a d cas t Pol i c Y __ Reg u 1.3 t 0 r y" 
Framework sand Jud ici al Respons i veness (1982), 60 Côr;'_' 
Bar Rev. 495, 499-500 (footnote #20 deletedl. -

17. The Supreme Cou rt of Canada held in Cap ital C it ies et 
a 1. v. CR TC et aL, [l 978 J 2 S. C • R. 1 4 l ; ( l 9 77 l, 18 
N.R. 181, that the federal government has exclusive 
jurisdiction over cable television distrlbution systems 
because they are broadcast i ng rece iV1 ng undertak i ngs 
receiving signaIs from broadcasts. If the signal 
rece i ved was not broadcast i ng they would no longer be 
considered broadcasting recelvlng undertakings and 
might then come within provincial ]urisdiction, though 
the Court did not rule specifically on this point. 

1 
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reversed on appeal 18 . on the grounds that: 

The policy of the Act is not confined to 
broadcasting per se, but is con'cerned wi th 
the use of broadcastlng undertakings and, 
most lmporta n tly, the prograrrtmi ng prov ided 
by the Canadian broadcasting system. The 
Commission would not he able to control 
the use of broadcasting facillties and 
programming if i t were u nable to sta te in 
its licence to a hroadcasting undertaking 
exactly what programs that undertakingA'" 

• cou Id proVl de. The whor~ purpose of the 
Act wou1d be frustrated. 

In coming ta this decision the Court did not 

determine whether the transmiss ions had been art i ficially 

guided, le'aving this question open and the definition of 

"radiocommunication n
, as it pertains to satellite telecommu-

nication, sti q unfi xed. 
J 

b) "Direct Reception by the General Public" 

This second criterion has two elements: "the 

genercll public" and "direct reception". The f irst elemen t 

. concerns the "character of the audience". 20 The "general 

public" is not meant ta refer to the entirety of the world's 

18 •. R. v. Shellbird Cable Ltd. (1982), 38 Nf1d. & P.E.!. 
R. 224; 108 A.P.R. 224 (Nfld. C.A.). 

19. Ibid., 234. 

20. This test was set down by Wr ight, M. R., in Jennings v. 
Stephens, [1936] 1 AlI E.R. 409. 

----_. ---~-'.- . -, 



, '. 
:!;:~)~: . ~' 
~ 1, 

, 
• 
':" 

---

145 

populat ion nor even that of the whole of Canada. It 

includes by implication any number of people served by' a 

limited distribution facility such as a cable company. 

This issue arose in the case oJ R. v. Communicorp 

Data Ltd. 21 Here the defendant had set up equipment 

which i ntercepted te levi sion programs from the Un i ted States 

and retransmitted them by cable to subscribers in two 

apartment builoings and a group of condominuims. To 

determi ne whe ther the defendan t was operat i ng a broadcast ing 

u ndertak ing i t was necessary for t he cou rt to de te rmine 

,whether the 
-.:. 

subscr ibers const i tute the "genera 1 publ ic". 

The fi nd ing was tha t wh i le the subscribers were ..not the 

• genera 1 pub 1 ic" w i th respect ta the de fendan t' 5 cable 

system, they were the "genera1 public· qua the V.S. , 

.. ,television stations thaf. made the original transmissions, 

intending them for the general public. 22 The key element 

in the court 's determination was that the recipients 

represent the genera 1 publ ic, not tha t they . cons t i tute the 

general publ ic. 23 

'2 l. t ( 1 974 ), 6 O. R. 

22. Ibid., 693._ 

However, .. [eJach situation and case 

680 (Ont. Ct Y • Ct.). 

23. The Courts find ing tha t the defendant company i tsel f 1s 
a member of the general public ~ the V.S. televisian 
stations lends further support ta this. Ibid., at 
692. 

-
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must be considered on its own set of tacts and circumstan­

ces".24 The "general public" thus can be made up of a 

limited number of persons. 

The issue of the make-up of the general public for 

the def inition of broadcasting was also considered in Lount 

Corporat ion _e_t ___ a_l_. v. A. G. Canada et al. 25 

Court -found that: 

"Direct reception by the general public" 
must be understood in its statutory 
context to mean those of the general 
public who have bought or rented for their 
own use, or otherwi se have access to, 
receiving apparatus which is in working 
condition. Such a meaning must be 
accorded because i t is an obv ious f act, of 
whieh judicial notice' can be taken, that 
human faeilities of perception simply 
cannat receive the transmissions of 
radiocommun ication without the intermedia­
tion of radio receiving apparatus. 
Because the satellite transmissions in 
issue here are not scrambled or encoded, 
but are sent "in the clear", they are 
certa inly available foz;: direct reception 
by the general public within the meanings 
of '2~e Rad io Act and the Broad'7asting 
Act. 

Here the 

"Direct reception" is the second element and is 

important because satellite commun-ication systems use 

intermediate steps in transmitting to recipients. Here it 

i8 of value ta consider the definition of "Broadcasting 
q 

Satelli te Sery iee" found in Art icle 1 (N.o. 37) of the Radio 

24. Ibid., 691. 

25. [l9~4J l F.C. 332 (F.C.T.D.). 
tI 

26. Ibid., 350. 
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7. Broadcasting Satell ite Serv ice: 
A radiocollUllunication service in which 
s igoals transmi tted or retransmitted 
by spa ce stat ions are i ntended for 
direct reception by the general 
public. 

141 

t closely paralle ls the deff ni tion of broadcas t ing 

found in Canadian law, especially in its use of "direct 

reception y the general public". 
1 

This definition, however, 

must be interpreted within the context of the entirety of 

the Radio Regulations ahd is thus elaborated by Article 1 

(No. 124) which reads as follows: 

124. Communi ty Reception (in the broad-
casting satellite service): 
The reception of emiss ions f rom a 
space station in the broadcasting 
s48tellite service by receiving 
equipment, which in some cases m.:iy be 
complex and have antennae larger than 
those used for ind i vidua l recept ion, 
a~d intended for use: 

. by a g~oup of the general pubÎic 
at one locat ion ~ or 

throu h a d istribu t ion s stem 
cover n9 a llmlted area. emphasis 
added) 

Within this context the term "direct reception" 

does not apply on.1y to signal s rece i ved by the publ ic 

wi tho\lt the. benefit of an intermediate system. It appl ies 

to a11 s ignals that are' intended to ultimately reach the 

general public. 

The meaning of "direct reception" in Canadian law 

27. Radio Regulations, ITU, Geneva, 1982. 
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is less clear. There lS no Article 1 (No. 124) in Canadlan 

law to e1aborate the definition of broadcasting, n6r have 

the courts addressed this issue direetly. It is touched 

upon ~ Shapiro, J. in Communicorp when considering the 

defini~ion of broadcasting in Canadian la~: 

Certain ly, the defendant company rece ives 
the programme direct. Can i t be said that 
its subscribers do? There may well be a 
very cogent argument that the subscribers 
do not receive the programme direct and 
that the defendant' s ref in ing and cabl i ng 
of its results in an indirect reception. 
But does this matter? ls not the 
important aspect the intention of the 
transmi t ter? Where the t ransmiss ions are 
intended for direct reception by the 
general public, that is where the T.V • 

. station sends out "~adiocommunications" 
(which include, inter alia, signaIs, 
images, sounds) and i t (thëT: V. sta t i on) 
intends them to be received direct by the 
general public, then l bel leve that you 
have a "broadcasting" within the meaning 
of the Act. That being 50, it is 
immaterial if sorne people do not r"ëëëIVë 
the progr:arnme direct. It dOëSnot make 
the broadcas\ by the T.V. station any le~B 
a "broadcast" by reason thereof. 
(last emphasis added) 

More recently the issue was cons idered by Muldoon, 

J., in Lount Corporation et al. v. A. G. Canada et al. where, 

after an extensive analysis of the factual and legal aspects 

of satellite transmission he stated: 

The definition of broadcasting, as it is 
expessed, clearly is not concerned wi th 
whether such transmissions be actually 
rece i ved by the general public, but ls 

28. Supra, note 21, at 693. 

9 

\ 
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concerned rather wi th intt::ntion. 29 

In arder ta determine whether a transmission is 

defined as "broadcasting", the criterion of "direct 

recept ion by the general publ ic" must fi rst be inte rpreted 

in the light of "intent". 

c) rntent 

As noted earlier the physical characteristics of 

c . .s>riÎmunication transmissions are identical whether the end 

product is defined as poi'nt-to-point telecommunication ?r 

broadcasting and the differentiation i5 made by law. While 

in Many cases the distinction May be obvious, in the case of 

signaIs retransmitted through communication satellites there 

i5 considerable ambigu i ty. These satellites serve eo 

"transport" television and radio signaIs and for this reason 

it becomes difficult to differentiate between point-to-point 

and broadcas ting telecommun ication. Satell i te-transported 

signaIs fa11 into a grey area of interpretation • 

It i8 here that the criterion of intent, found in 

the 1ega1 definition of • "broadcasting", emerges as the pre-

eminant consideration in determinating whether or not a 

communication satellite transmission constitutes "broadcast-

ing" • The intent of the originators concerning direct 

29. Supra, note 25, at 346. 

------ • - ,.\. - - .< 
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reception of their transmission by the genera1 pub1 ic, 

becomes the only means of mak ing the distinction under 

rntent invo1 ves the sta te of mind in which an act 

j, , 
is performed. State of mind may only.be assessed through 

Inference. Thus the tests by which the law determines 

intention in 1egal matters, such as c rimes or torts, are 

i nferent ia1. In de f ining broadcast i ng, ft in tent ft must a 150 

be determined in this inferential manner. 

The nature of intention in the definition of 

broadcasting has been addressed in a recent Federal Court of 

Canada case, Lount Corporat ion et al. v. A. G. Canada et 

al. 30 Here the plaintiffs sought declarations that their 

equiplIIent, certain television receiving equipment situated 

atop a hotel they owned, was exempt from licensing and 

certification under the Radio Act and the Broadcasting Act. 
1 

The equipment was being used to in tercept telev i-

sion signaIs transmi t ted "v ia satellite by U. S. entertain- .. - ...... ' 

ment companies such as Showtime and Home Box Office (HBO). 

These signaIs were th en displayed in the guest rooms of the 

hote l on telev ision sets. The satellite transmissions 

cons isted of general entertainment fare prov ided, for 

a fee, to contracting cable systems across the U. S. Sent 

30. Ibid. 

-_. -_.~-----_._------ -
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"in the clear", these transmissions were not encoded or 

sçrambled. The originating companies testified that the 

transmi ss ions were rneant only for the i r pay ing subscr i bers 

and not for the general public. They d id not deny, however, 

that these transmissions were readily available for direct 

reception by the general public. 

In determining whether or not these signaIs 

consti tu ted broadcas t ing Muldoon, J. examined the nature of 

intention with respect to the direct reception by the 

general public of these transmissions. 

It should be noted, however, that \when a 
person's intention is ta be inferred or 
found as a fact, and such inten t ion i s 
expressed through sorne instrumental i ty 
other than the thoughts or words of the 
person, the nature, capabilities, content 
and operational functions of the 
instrumenta 1 ity wielded or operated by the 
person can certainly serve as inferential 
indi.cations of intent. In this regard, 
determining what is or is not intended by 
the persans who cause the signaIs of 
Shdwt ime and HBO ta be propagated amounts 

'ta the 'Sarne sort of exercise as is 
conducted in relation to offences, torts 
and deI icts, even though no one i s here 
seeking ta fix those persans with civil or 
criminal 1iability. Here, the inference 
is to be drawfl, or finding made, on a 
balance of proba3>t li t i es and not beyond 
reasonable doubt. 

He is thus establishing an objective test for the 

determination of intent where i t is germane to the meaning 

of "broadcast i ng" in Canad ian law. 1 t is not enough for the 

31. Ibid., 346-47. 
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originators: of a transmission to subjectively state that the 

transmission is not intended for the genera1 public: there 

must be objective evidence that this is the case. 

J. thus concludes: 

"This is '10t unlike the crimina1 law 
principle which holds that individua1s are 
deemed to intend the natural and q~obable 
consequences of their acts." Of 
course, this case sounds neither in tort 
nor in criminal 1aw, but the principles 
are founded upon good sense and a profound 
appreciation of human behaviour, whicn. are 
wt)olly pertinent in construing the meaning 
of "broadcas t ing" in 3tfe Rad i 0 Act and in 
the Broadcas t ing Act. 

, 

Muldoon, 

It is too soon ta state that this "objective" test 

will be Canadian law in this area. The case 15 currentIy 

under appeal and the implications need exanliF'itng. 

Detractors of the objective te,st prefer a subjec­

tive test because of the expense of encoding or scrambling 

the satell i te transmi ssion before deI i very t.o subscribers. 

Nevertheless this is a way of establishing objectively that 

the transmissions are not intended for the general public. 
\ 

Let us look, however, at sorne ramifications of a 

"sub ject ive" test. First" of aIl such an interpretation rnay 

be contrary to Canadian law. Section 3 (c) of the Broadcast-

lng Act s tatas express ly that: 

.32. Linden, A.M., Canadian Tort Law, 3rd ed., (Toronto: 
Butterworths, 1982), at 30-31. 

33. Supra, note 25, at 352. 

/ 
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••• the right to freedorn of expression ~nd 
the right of persans ta receive'programs, W. 
subject only to generally applicable 
statu tes and regu l at ions, is unquest ioned. 
(emphas is added) 
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Th is establishes a r ight for persons to rece ive broadcast 

programs. It is weIl established that if parliament wishes 

ta abrogate a right it must do 50 expressly.34 If the 

right is to be abrogated through means of the statutory 

definition of broadcasting then it is done sa more expressly 

if the test of intent is "objective". A "subjective" test 

of intent would allow originatars of television or radio 

transmissions ta themselves determine whether they were 

broadcas t i ng or not. This would allow them to abrogate a 

right without being delegated express authority ta do sa by 

Parliament. 

l t is submi t ted here also that the "object ive'" test 

la id down in the Lount case is not new. Rather, it i8 the 
" 

expression of the test previous1y used implicitly by the 
\ 

courts. In the Communicorp case, for exarnple, Shapiro, J. 

finds the transmissions ta be thase -the T. V. station is 

send i ng ou t ta a Il - • 35 This statement is nat based upon 

declarations made by the television station nor any other 

subjective criteria: it i5 based objectively upon the fact 

34. See Spooner ail Lt'd. v. Turner Valley Gas Conservat ion 
Board. fl933J S.C.R. 629, at 638. 

35. Supra. note 21, at 692. 
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that televisian stations broadcast ta the general public. 

Furthermore, if the test of intent in the defini­

tidn of "broadcasting" were subjective it might be détrirnen-

tal to the proper regu lation of bJ;oadcast ing in Canada. 

Under such a test, the operator of a telev i sion transmi t ter 

(especially if it ernrnitted exclusively pay television) could 

declare its transmission as not intended f~r direct recep-

t ion by the Genera I Pubi i c. The transrn~ss ion wou Id then not 

be "broadcasting" and the CRTC wouid no longer have juris-

diction over the transmi tter because it wÇluld not be 

"broadcasting undertaking". 

5.1. 2 Broadcasting: The Judicial Outlook , 

, 
In order to evaluate whether a particular communi-

cation satel1 i te transmission consti tutes "broadcasting" i t 

is essential not only to look at the courts' interpretation 

of the criteria set out in the statutory definition, but ta 

examine the manner in which the y have dealt with the concept 

of "broadcast i ng". 

The cout'ts considered broadcasting in the Radio 

Reference 36 case. Here the provinces ~~gued that they 

36. ulation and Control of Radio Communication, 
A.C. 304: 2 D.L.R'• 81 (P.C.) • 

'.' 
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had jurisdiction over at least sorne aspects of radio 

communicat ion. This argument depended "on making, ••. a sharp 

distinction between the transmi tting and the receiving 

instrument".37 The Pd vy Caunc il was unw i lling ta make 

this distinction stating: 

Broadcasting as a system cannat exist 
wi thou t both a transmi t te r and a rece i ver. 
The receiver is :tndeed useless without a 
transmitter and can be reduced to a 
nonentity if the transmitter closes. The 
system cannot be d ivided into Lwo parts 
each independent of the other .•• 38 

This demonstrated a reluctance on the part af the 

courts to artificially partition broadcasting, and while 

this statement refers ta broadcasting systems, later 'words 

in this decision pertain specifically to the transmitted 

message: 

Nowa message to be transmitted must have 
a recipient as weIl as a transmitter. The 
message may faU on ~9af ears, but at 
leas,t it falls an ears. 

The courts cant i nue to be reluctant to div ide 

broadcasting systems that are essentially unitary. The 

Supreme Court of Canada held in the Capital Cities40 and 

J'" 

37. Ibid. , 314 (A.C.), 85-86 (D.L.R.l. 

38. Ibid. , 315 (A.C.), 86 (D.L.R. ). 

39. Ibid. , 306 (A.C. ) 1 87 (D.L.R.). 

40. SUEra, note 17. 

" . 
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Dionne 4l cases that federal exclusive jurisdiction over 

broadcasting extends to cable systems having radiocommunica-

tion links. The provinces have argued that the cable 

systems are not engaged in broadcasting. Laskin, C.J.C. , 

answere<k,~h is: 

It does not advance their contentions to 
urge that a cable distribution system is 
not engaged in broadcasting. The system 
depends upon a telecas t for i t5 opera t ion, 
and is no more 1 than a conduit for signaIs 
from the! telecast, interposing itself 
through a dlfferent technology to bring 
the telecast to paying subscrihers. 42 

The court 15 not deciding that cable systems are 

"broadcasting", but that the distribution of television 

transmissions must be looked at as a whole. This is 

part icula rly pert i nen t whe n cons ider ing sate Il i tes as part 

of the distribution. The court's attitude can be seen in 

R. v. Shellbird Cable Ltd. 43 It held that i t was not the 

nature of the one PBS sate Il i te s 19nal that determ i ned the 

nature of the "unde rtaking Il ~ si nce the sta t ion rece i ved 

broadcast i ng and was thus l icensed, i t was as a whole a 

"broadcasting undertaking" and consequently subject to CRTC 

regu lation. 

41. Dionne et a 1. v. Public Serv ices Board (Quebec) et al., 
[1978] 2 S.C.R. 191~ (1977), 18 N.R. 271<. 

42. Supra, note 17, at 198. 

43. Supra, note 18. 

1 
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Once again, i t must be str~ssed th~t in the above 

cases the courts. are de.a1ing with broa.dç:asting systems 

rather than transmitted ~içnals. However, they do serve to 

illustrate that the courts have found a unit y in the concept 

of broadcasting. 

Even Parliament in its 1egislation tends to see 

thi s uni ty of concept. In the offence provi siDns of the 

Rad io Act, ~ th"ose covering the unlawful interception of 
,lf 

radiocommunication make it an offence only for persons 

hav ing beç,omei ' oacqua inted wi th "any radio communica t ion 
~ 

transmit-ted o,therwise than by a broadcasting undertaking" 
1 

C: etnphas i s added) ,44 not 
\ 

"broadcasting" • Parliament thus . 

categorizes the radi'oc0lT!munication not by its own nature but 

by the nature of the entity that transmits it. 

$.2 "The Right to Receive Programs ••• is Unquestioned-
1 

The advantage that communica~on satellites have in 

their ability to propagate communication transmissionà over • 

a large area is a disadvantage from the perspective of 

communications regulation. ~ satellite transmission can be 

received anywhere its "footprin~" faiis. Tt is thus 

analogous to terrestriai radio or t~1evision transmissions 

4 4 • Su pra, no te 7, s. 9 ( 2 ) • 

.-._---~---' 

.... _--

1 
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in that anyon,e, possessing receiving equipment within the 

,transmission area can intercept the signal. Communication 

satellites, however, except the yet-to-be-realized DBS, are 

not used like terrestrial radio and television transmitters. 

The ability of satellites to propagate signaIs relatively 

inexpensively over long distance gives rise to their 

util izatiori in a manner analogous to microwave tower trans-

missions. Microwave transmissions travel long distances in 

a ~ar~ow beam relayed from tower to tower. The distribution 

of the signal is easily controlled and regulated. When 

commun icat ion satelli tes are used for th is purpose, control 

and regulation of the distribution is more difficult • . 
The difficulty for Canadian communication policy 

and law stems from the indiscriminant nature of the 

transmission propagation. This affects the balance between 

the right" ta recelve broadcast programs (as set out in 
.' 

s. 3(c)' of the Broadcasting Act) and the protection of those 

who hold rights in th~ telecommunications transmitted. 

The latter rights include inter alia copyright and privikY. 

The issue is illustrated by the regulatlon of satellite' 

telev i sion recei ve-only (TVRO) earth stat ions. 

A major use of communication satellItes in North 

America is to relay televlsion tranSl'11SS1ons between
A 

their 

point of origin and centres of distribution such as televi-

sion stations and cable distributors. At times this 

,'~ 

-



( 

159 

involves reIay1fhJ programs, including advertising as when a 
\ 

network re I ays ,t ransmi 55 ions to aff i liates. At other t ime5 

the reIayed transmissIon may be a pay television service 

provided for a fee to cable distrlbutors who, in turn, offer 

that service to their subscribers. 

CurrentIy, l'lost relay transmissions of televisl0n 

,...... --, signaIs are "in the clear" and are not encoded or 

sc("ambled. 45 It is thus easy to intet"'cept them with the 

appropriate equipfl"lent. Th l S equ ipment l s read lly ava llable 

and relatively ine)(pen~ive. 46 Furthe rmot=e, many such 

relay t.ransmiss ions are now avai lable in Canada from both 

Caoadian s~tellites and United States satellites whose 

• footpr i nts· extend i.oto Canada • The SI tuat ion resembles . ' 
't._ ... ,\ 

that of regular t~rrestrial television reception. 

The right of Canad1ans to recelve broadcast 

programs 15 unquestioned,47 ·sub J ect only ta generally 

... 
45. Encod i ng or Scrambl iog i s a technique for pl'eventi ng 

unauthorized recept Ion of a signal by electron ica11y 
alter:,ing lt 50 that It cannot be received without the 
use of a descl'ambl el' whi ch res tores tbe signal to i ts 
origin.a1 form for display by a standard television 
receiver. 

46. PrOjectIons for the likely cost of earth stations 
indicate a likely bottom figure of S"00-$500 for a 
viable home unit. See Dil;ec>t-to-Home Satellite 
Broadcast ing for Canada, infra, note :Ii', at 82-3. 

47. Supra, note 8, s. 3(c). Section 3 of the Broadcastln~ 

'.' 
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o 

applicat?lé .,.st~tutes 

such ~- gene~al1y 
ând 'r-egulations·. 48 The Radio Act is 

appl icable statu te wh ich 1 as na,ted in 

Chapter IV, r-equir-es a radio apparatus to be l:i.censed. 49 

Section 3(3) of the Act, however, specifical1y exempts: 

(3) Any radio station or radio apparatus 
that is capable only of receiving 
radiocommunications and that is not a 
broadcasting receiving undertaking is---." 
exempt from the requirements of' 
subsection'(l) if it is intended only 
for the reception of 
(a) broadcastlng: or 
(b) br-oadcasting and any class of 

radiocommunication, other than 
broadcasting, prescribed by the 
Minister. 

Under this, television,~c;ets in general use are not 
"1 

\, 

required to be licensed. By analogy i t cou Id he' argued 'thal 
ft- "10. 

the use of TVRO for sate Il i te transm 1 55 ion recept ion would 

also ~a11 under this exception. The Department of 

Communications (DOC) and the CRTe have not taken this 

position, however. 

(continued from previous page) 
Act is headed -Broadast ing POIICy for Canada w and 
ther-eby places policies into law. This fact ls at 
t imes played down by the federal gover-nment, as, for 
examp1e, can be found in a recent OOC pub1 ica*t ion: 
Oirect-to-Home Satellite 8roadcastin~ for Canada, 
(Ottawa, 1983). Here in an enunclation of the 
-essential elements· of the policies set out in section 
3, sub-section 3(c) was paraphrased as simply 
~ t.nd i vidual broadcast ing . l icenses are r-epsons ible for 
the programs they broadcast-, entirely omittlng any 
men~ion of the rights set out there. 

48. Supra, note 8, s.3(c). 

49. Supra, note 7, 5.3(1). 

la 
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A~ 'IVRO began to appear on the Canadian scene the 

federai government adopted the position that aU TVROs had 

to be aùthorized under the Radio Act and Broadcastin31· Ac't!,_.;: 
....... ). 1, ~ 

Furthermore, i t was government pol icy to restrict 1 icens ing 
• r' 

of TVROs to on ly broadcas ters, common carriers and cable 
> • 

television operators. 50 Wi th i nc reas i ng numbers of 

TVROs, especially individual home units, the government has 

liberatized its authorizatio~ policy. Current pol icy i5 

expressed in a regu lation which became et tect i ve in May 

'1983. 51 

with this regulation, passed under powers given in 

the Radio Act, the government pol icy on TVRQ i5 that private 

ind i vidua 15 may own and operate TVROs for the i r own use 

without being required to o~tain the permission of the cJhc 

and without a radio licence. Sorne 'establishments which are 

not broadcasting undertakings or private individJals will be 

cons idered under the same exempt 100 provided the rece i ved 

signaIs are displayed only in a roo," ta which the general 

pUblic is permitted access and which is.---not used for 

baarding, lodg i ng or accommodat ion. The gove rnm"n t 

cons iders that: 

Condominiums, apartment buildings, hotels, 

50. Dept. of Comm., Ne~s Release, 24 November, 1980. 

51. General Radio Reoulations, Part II, amendment, S.O.R.! 
83-422. 

G 
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motels and other multi-unit buildings that 
receive and distribute local ·radio and 
t!elevis ion programming signaIs via their 
own cable systems (known aS,mastel antenna 
TV or MATV sys tems ) , are c la ssed as 
broadcasting receiving undirtakings and 
Must also apply to the CRTC for authority 
to receive and distribute radio and 
television signaIs transmitted by 
satellite. Where permission is granted by 
the CRTC under such cond i t ions, a radio 
lic~n,c~ w\~l not be required under the 
Rad 10 X,ct. 

162 

The federal government has thus brought i ts TVRO 

pol le les close ta those set out by the CRTC in 1977 for 

~ATV53 and this is in keeping with their general 

communication policies that protect the cable distribution 

industry. It should also be noted that this liberalization 

of pol icy i5 di rected towa rd5 the recept ion of Canad ian 

satellite signa~s arrd nct those from u.s. sat~llites.54 

This 'IVRO policy il1ustrates that the DOC and CRTC 

cons ider these powers, as vested under the current lega l 

regime, to he adequate to allow them to make regulations as 

to the classification of and exemptions for TVRO. Such a 

conclusion eoncerning the vested powers has come into 

52. Dept. of Comm., News Re1ease, NR 83-39, 17 May, 1983. 

53. See MTV Lieensing and Exemption (1977), 2 C.R.T. 668 
which outl i nes the cri teda for exempt ions and the 
rationale of the CRTC policy for MATV. It has sinee 
been modified by MATV Lieensing and Exemptions, q.Publie 
Notice CRTe 1983-255, 10 November, 1983. 

54. Supra, note 52, at 3. 

-
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question recently in Lount Corporation et al. v.'A.G. Canada 

et a1. 55 

Th is case arose when the government, through DOC, 

demanded that a TVRO installation operated by Lount on one 

of their hotels be shut down or the company wou ld face 

prosecut ion in: 

(a) That the said earth stat ion' was a 
broadcasting undertaking not properly 
authorized under either the 
Broadcasting Act or the Radio Act • 

• . (b) That a radio licence was required for 
any satellite earth receiving 
s$:at ion. 

(c) That Lount's earth station would~ot 
be licenced, since its operation 
would violate certain international 
agreements ta which Canada was party. 

( d ) Th a t u n 1 i c e n c e d 0 p ~ a t 0 r s ~;, ~ w e r e 
sub)ect to prosecution. . 

Lount Corporation went ta the court seekin9 

declarations that their equipment was exempt from licencing 

and certification under the Radio Act and the Broadcasting 

\ 

~. The motion for the declaration stated, inter alia, 

that -the Department of Communicat ions and the Minister of 

Communications ••• are acting illegally and in virtue of no -

55. Supra, note 25, the case i8 under appeal see infra, 
note 62. 

56. From a 
c ited, 

warn ing let ter 
ibid., 338-9. 

from DOC to 

_1- ...... _ .... ____ ~ _ ...... _____ -..-- - ___ . 

Lount Corporat ion 
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statutory or other authority·S7 in givinç orders for the 

TVRO to be shut down. 

The case turned on two points7 whether or not the 

TVRO was receiving "broadcasting" as defined by Canadian 

statutory law and whether or not the TVRO was a "broad-

casting receiving undertaking". If the former were true and 

the lat ter faise then t'he exempt ion found in s. 3 (3) of the 

Radio Act wouid apply and the radio apparatus would not fall 

within' the jurisdiction of the CRTC. 

As noted previously in th i 5 chapter Muldoon, J. 

founel that: 

The transmissions of Showtime and HBO must 
be found to' ',be intended for direct 
recept ion by the general public', even 
though that res\llt is not really deslred 
by them, because that i5 the wholly 
foreseeable and, indeed, known consequence 
of their conduct.... That which the 
plain'tiffs receive from HBO and Showtime 
i8 therefore "broadcasting" as defined in 
the

S8
Radi'o ~ and in the Broadcasting 

Act 

He then turned to the question of the status of the 

radio appar:atus as a broadcasting receiving undertaking and 

the scope of the .1'uthori ty of the CRTC. There being no 

statutory definition of "broadcasting 'r.ec~iving undertaking" 

57. 

58. 

.. 
Lount Corporat ion et al. v. A. G. Canada et al. 
'T-5512-80 of the Federal Court of Canada: 
Oivision r May 21, 1981 (unreported). 

Supra, note 25, at 353. 

----~ ----~ -- -
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the Judge reviewed extensively ,the case law, considering the 

.nature of " undertaking" in Canadian law. Prom thi s he 
/> 

eoncluded that the plaintiff's radio apparatus did not 

canst i t u te an ·undertak ing· under current law. 

The Judge then considered the. effect the "unques-

tioned· right of persons to receive programs (found in 

s. 3(c) of the Broadcasting Act) had on the authority of the 

CRTC. Apart from the scape of the meaning of "undertaking" 

section 3 accords: 

independant vitality ta the premise that 
the two statutes [Radio Act and Broadcast­
..!..!!.g .,Act) are not ta be regarded as 
contemplating the plaintiff's circul'l­
stances unless they do

S9
so by means of 

cogently apt expression. 

The cight to receive programs is ·subject only to 

generally applicable statutes and regulations·, and the 

Broadcasting Act and its regulations are the only ones 50 
i ., 

applicable. Muldoon, J. then concluded: 

Obviously, the intended scope of the 
regulatory and Iicencing system committed 
to the authority of the C.R.T.C. ls very 
large: and that authority must prevai I 
wherever i t can be supported by an apt 
expression of legislat ive i ntent. So, 
subject only ta the provisions of the Act 
and regulations, the unquestioned right of 
persans to receive programs must be 
understood to be an unI imi ted, unfet tered, 
unregulated or un,restricted right, Binee 
Parliament characterizes it as unques­
tioned. Hence, the plaintiffs' and the 
hotel guests' right ta receive the 
programs transmitted via satellite is and 

59. Ibid., 361. 

\ .. 
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remains ·unquestioned", beeause the 
plaint i ffs are not engaged in a broad-
casting receiving undertaking. That is, 
the crucial negative status under the 
Broadcasting Act sinee, ~s eounsel for the 
CRTC neatly encapsulated the situation 
here: 

••• it cornes to that regulation and 
supervision [of the Canadian 
broadcasting system] througH 
broadc~sting undertakings and in 
S. 17 i t dea ls wi th licences wh ich 
we have seen by virtue of s.2, are 
issued--ro carry on broadcasting 
undertak ings. In other words, the 
Commission is nat concerned with 
·apparatus" or "systems" or pieces 
of equ ipment. It is concerned 
with undertakings and that 
underlines its concern in this 
particu1ar case. 

Because tParliament, in its generally 
applicable statute, did not evince an 
intention through any aptly defined 
expression to subject the plaintiff's 
operation to the regulatory supervision of 
the CRTC (although it might have done so, 
and might yet d9 50 if such were to become 
the legislative intent, by defining 
·undertaking·), one must conclude that the 
plaintiffs' use of their radio apparatus, 
.apart from the i r unquest ioned right to 
receive programs, is simply not contem­
platt~ under the present Broadcasting 
Act. 

166 

The' Court thus f inds that Canadian law does not 

vest in the government or its agencies the power needed to 
o 

implement their eurrent policies on TVRO. The court has not 
1 

said that it Vs ultra vires· the power of parliament ta make 

law to implement its policies. On the contrary Muldoon, ,J. 

60 • lb id., 362- 6 3 • 

l 
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states: 

No doubt, by the chQice of clear and 
specifie words parliarnent couid enact that 
the circumstances disclosed in this case 
are 'meant to be comprehended in that terrn 
l ·undertak ing"] • ParI iament 's competence 
to do so is not d isputed '61nor cou Id i t be 
successful1y be disputed. 

167 .. 

It follows that the inadequacies oJ current law in 

irnplement i ng pol ic ies cannot be rect if ied s imply by mak ing 

regulations 62 and as a resul t that which is allowed under 

Canadian law may not be in accord with Canadian policies on 

TVRO. Under the unquestioned right to receive programs it 

may not be necessary to have authorization for a TVRO to the 

ex te nt tha t i t i s not an "undertak i ng" in the genera lly 

established legal meaning of that word and what it receives 

is "broadcasting", which includes satellite television 

transmissions of aIl k inds made "in the clear". If the 

Loan·t Corporation case is· affirmed, a wide variety of TVROs 

are 1egal under current law and do not need DOC or CRTC 

exemptions to be operated. 

61. Ibid., 361. 

62. Even though the faderaI government and the CRTe have 
appealed this decision, (Federal Court file tA-1736j83, 
no hearing date has been set as of the time of writing) 
the government had placed Bell C-20, 32-33 El i zabeth 
II, 1983-84 before Parliament in which s. 28 was to 
speèifically modify section 2 of the Radio Act to deem 
this type of radio operation a broadcasting undertaking 
regardless of the final outcome of the case. The Bill 
d i:-ed wi·th the disolut ion of ParI iame-nt in June 1984. 

- .... 14 -

, ' 



l 

\ 

\ 

168 

The Canadian experience in regulating TVROs, 

especially those ind i v idually-owned and operated as limi ted 

distribution systems, illustrates that law and policy in 

telecommunications do not always coincide. 

This has resulted from a reluctance on the part of 

Canadian . governments· to establish aIl the needed legal 

powers through leg isl at ion. Th i sis due, i n par t, t 0 the 

rapid pace at which the involved technologies are advancing 

and, in part, to government preference to use pol icy and 

regulations rather than crea te new law. It is argued that 

this preference allows for the greater flexibility heeded to 

meet rapld advances. While this may be true, it still 

remains that the government may not have the authority to 

use pol icy and regula t ions in this manner. There is a need, 

the'refore, to at least create such authori ty in law for 

these preferred tools of government, even a t the cost of 

potent iai poli t i cal ,d i ff icul t les Ithat might arise from the 

introduction of this legislation. If this is not done, 

results in court similar to the Lount Corporation decision 

and contrary to government pol icy may inh ib i t controlled 

development of satellite telecommunications. 
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5.3 Legal Right:; in Satellite Signal Transmission and 

Its . Conten t 

The extens ive area on the earth' s surf ace covered 

by a communication satellite footprint gives rise to issues 

concerning the protection of rights held in the s ignals 

themselves or the information they contain. The issue 

arises at both the national and international levels since 

these! transm i ss ions do not conf onn to nat ional houndar i es. 

The rights involved include copyright in the 

telecommunication, those rights which neighbour on copyright 

such as protection from the Interception of transmissions by 

"poachers", and privacy where it concerns the content of the\ 

telecommunication, particularly in point-to-point telecommu-

nication. Several types of situation's cou1d arise that 

would infringe these rights such as: 

(l) The interception of telephone or more 
soph l st icated forms of long-d i stance 
related point-to-point telecommunica­
t ion w i th a view to access and use of 
the information being thereby 
transmi tted. 

(2) The transmission by satellite of 
television signaIs intended for 
subscr i bers who relay t hem by cable 
picked up by non-subscribers who also 
relay them by cable though unauthor­
ized to do 50. 

(3) The interception of television 
transmissions, intended for 
authorized cable distributors, by 
unauthorized TVRO that do not 

1 
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redistribute the signal widely, ego 
private individuals, hotels, taverns, 
and apartment complexes. 

(4) The recording and later unauthorized 
distr-ibution of programs intercepted 
by ei the r authori zed or unauthor i zed 
receivers. 
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In the following, the nature of Canadian law 

concerning such situations and protection given to dights in 

. telecomlTlun ication is examined. Initially, questlons con-

cerning jurisdiction and applicable law must be resolved. 

The determlnation of the àpplicable law i s 

potentially a conflict-of-law issue. There are a number of 

possible sources of law: 

(1) the law of the place where the 
transmission originated; 

(2) the law of the state which controls 
the sate lli te; 

(3) the law of the country whose 
nationality the holder of the rights 
has; and 

(4) the law of the place where the 
alleged violation took place.,. 

The proper choice of law rule, when cons idering 

conf l icts of law in the Common Law sys tem, trad i t ionally 

" 
approaches the issue by applying a test of lex loci. This 

test holds that the law to be appl ied is that of the place 

where the wrong was aIIeged to have been committed. 63 

63. The foundat ion case for this test i s Phi Il ips v. Eyre 
(1869), 4 0.8. 225; aEEd. (1870), 6 Q.8. 1. Tt is 
Eollowed in Canada;' O'C'bnnor v. Wray, (1930) S.C.R. 
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, Another test is emerqing, however; that of the "proper, law 

• 

. 
~9-f the issue". Th i s test holàs tha t the law which, on 

pol icy grounds seems te havk' the mos't .s ignif icant connect ion 

wJ.th the acts and consequences of a part i cu lar s.i tuat ion 
" 

should be the applicable law. 64 

For the fi rs t tes t Ji to hol(f-; the ::"inf r i ngement '.Qf the 
~ 

right must occur in Canada. Clearly this i5 the case lf the 

signal originates and is r~ceived here. What about the 

situation where the signal originates outside Canada? The 

Supreme Court of Canada addressed this issue in CAPAC v . 

Internat ional Good Music Inc. 65 The cas~ invol ved lea't; 

to serve ex J u ris a defendant broadca s t ing certa in musc ial 

works into Canada from the Unlted States in violation of 

Canadian copyright law. Concerning the fact that 

signaIs were broadcast from the U.S. the Court stated: 

[IJt seems argtlable that a person who has 
held himse1f out to advertisers as being 
able ta cOTnP'1unicate, by means of his 
American televislon transml tter, wi th sorne. 
million persans in British Columbia, if he 
transmits musical works, of which the 
appel1ant has the Canadian copyright, ta 
viewers ln Canada who receive such 
programmes, has thereby communicated in 
Canada such musical works by radio 

(continued from previous page) 
,/ . 231. 

the 

64. This test has emerged in English law in Chaplin, v~ 
Boysr [1971] A.C. 356 (H.L.) per Lord Hodson. 

65. [1963] S.C.R. 136; 37 D.L.R. (2d) 1; 40 C.P.R. 1. 

__ ... _....-~ ____ .. _ .... _ ... __ ù.",_><& -



1 - -

communication, wi ~ln 
the Copyright Act. 

It would, t t'lere fore, 

172 

the provis i ons of 

appear that the Canadian 

courts hold the infrlngement to occur ln Canada, !:"egardless 

of the place of orig in. Th uS under the lex loc l test, c:; 1 nce 

th~ infrlngement took place ln Canada, Canadlan law applies. 

In fact, if the Infringement took place ln Canada there may 

be no need ta rely upo~ conflicts-of-law rules: Canad lan 

law woU'ld apply. 

Because of a trend towards the "proper law of the 

issue" test, the potential that foreign la", may apply st 111 

ex ists ançj l'lUS t he examined. The "proper law of the issue" 

has generally led to the applicat ion of the law of the forum 

where the case is heard. Thus Canadian law would again be 
. 

appl icable. Con trary to th i s, however, common law courts in 

personal property issues have held that valid title under 

lex citus will be recognized even if the ruÎe there is 

different from that of the forum. 67 Cansequently, a 

fon;dgn law - in aIl likelihood that of the place of origin 

of the transmis~ion - may be appli'cable, if it were to be 

found to be the "proper law of the issue". This would be 

especially true if the Canadian law dealing with the 

66. Ibid., 144 (S.C.R.), 8 (D.L.R.), 8-9(C.P.R.). 

67. As in the recen t examp1e 
Manson & Woods Ltd., (1980] 

--------------- .--- - -- '-, ---- _. 

of Winkworth v. Christ ie , 
l AIl E.R. 1121 (Ch.D.). 
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situatIon was inadequate or non-exi stant. 

It woulrj appear that Canadlan law 15 appl1cahle ln 

defining the nghts and protf!ctlng them and If Canadlan '1a""Q 
~ 

is lnadequate there may be an argument that the law 0t the 

place of orig1n WIll apply. In any case the applicable la"" 

is subJect ta any relevant internatlonal treat.y reguliHlng 

these 
. 

1SSue<5. 

As the ba!?ic doel,Jrnent gavernlng aetivltles ln outer 

space, the 1967 Spaee Trea t."Y68 makes intp.rnational la"" 

applicable to satellite t\elecommunlcatlons. Articles 1(2) 

" and' (3) state that'acti';ltlk and exploratIon ln outer spaee 

shall be -ln accor'dance with intern'atlonal la""·. 

this, however, the 1967 Space Trea ty says lit,t le concerning ., 

rights in te lecommunicat ions. 

One of the more important and re levan t trea t ies i s 

the International Telecommunication Convention. 69 
; 

is the governing document of the International Telecommuni-

cation Union (ITU), an organization charged with the 
, , 

68. Treaty on Principles Governing the Aetivities of States 
in the Exploration and Use of Outer Space, Including 
the Moon and Other Celestlal BOdies; adopted in 
tr:'N.G.A. Res. 2222(XXr), 19 Dec. 1966; 610 U.N.T.S. 206 
(1967); 18:3 U.S.T. 2410 (1967), T.I.A.S. 6347; [1967] 
Can.T.S. No. 19; enter-ed ioto force 10 Oct. 1967 (the 
1967 Space Treat:O. 

69. Interna t iona1 Telecommun i cations Con vent ion, Na irobi , 
1982, ITU, Secretariat, Geneva (the ITU Convention). 

--------,-- -.,-----
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~ 
international regulation of the radio spectrum and geosta-

t ionary orb i t. 70 As part of this the Convention in Açt. 

22 states: 

1. Members agree ta take al! possible 
measures, compatible with the system 
of telecommunication used, with a 
view ta ensuri ng the secrecy of 
internat i ona 1 èorrespondence. 

2. Nevertheless, they reserve the right 
ta commur;'l i cate such cOr"respondence to 
the competent autho.rit ies in order to 
ensure the application of their 
inter"nal laws or the executlOn of 
inter"national convent ions to which 
they are pa rt ies • 

Furthermor"e":' the Radio Regulations 71 in Art. 23 

'. 
oblige _ the member states ta take the necessary measures 1 to 

·prohiblt and prevent the unauthorized intercept i on of 

radio-commun i cat ions not intended for" the genera 1 use of the 

public" and the di vulgence w i ~hou t authoriza t ion of the 

content s of these commun i cations. Thus a t the in ternat ional 

level the right of privacy in correspondance via telecommu-

nication ended to be protected. 

, as a party to the ITU Convention, has taken 

on this ta maintain a right of privacy. To 

fulfill it, "'Parliament has enacted legislation. The Radio 

Act makes i t an oHence for a person who has become 

acquainted with any radiocommunication, not transmitted by a 

70. See supra, chapter III, p. 79. 

71. Supra, note 27. 

/ 
------ .~ ------ , " 
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~:-- broadcasting undertaking, to\ make use of such a communica-

~ -" . 7 2 
t ibn' or to di vu Ige lt to any pe rson. 

Thus, the pnvacy of correspondance by satellite 

telecomJT1unication 15 protected ln Canada. These protec-

tions, however, relate only to pOlnt-to-polnt telecommunica-

tion and are almed at protecting sIgnaIs from unauthorized 

moni toring. They do not deal with the protection of 

copyright nor with the interception of non- broadcasting, 

emanating trom broadcasting under tak ings. 73 Resort must 

be made to international copyright conventions and Canadian 

copyright law to determine the extent of these rights and 

protections for satellite te1ecomrnun~cation. 

- The Berne Convention of, 1886 in its 1971 Paris 

Revision 74 protects authors' rights over their 1iterary 

and artistic works. 75 This Convention, however, is found 

72. 

73. 

74. 

Supra, note 7, s.9(2), the secrecy provis.ions of the 
ITU Convention are further implemented in the 
Telegraphs Act, R.S.C. 1970, c.T-3, 55. 5 and 6, where 
telegraph operators are Sworn to keep secret the 
content of telegraph messages they become cognizant 
of. 

Ibid. 

77 Bri t i sh and Fore ign State Papers 
in (l886~1887), 168 C.T.S. «185 and 
Papers' 297 (c.S167), as revised to 
currentIy a party to this Convention 
the Rome Protocol of 1928. 

22, as reproduced 
(1887),91 ParI. 

1971. Canada is 
at the levei of 

75. Ibid., Art. 1. 

1 

" ---- --_ .. _------ -_._------- .- --. -----
~, \ \. 
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wanting where it concerns copyright infringement in 

satellite communication. As one authority has stated: 

F'irst, the p1ethora of revisions has 
resu1ted in a lack of uniformity among 

\States since the numerous signator-ies are 
a t var ious leve1s of adhe rence. "Ioreover, 
neither the UnIted States nor the Soviet 
Union are parties. Most important1y, the 
protect ion extended to "1 i terar-y and 
artistic works" as defined in article 2 of 
the original Convention can ln no way be 
construed to inc l ude broadcas ts'~'~ The 
author' s exclusive right to authorize the 
radiocommunication of his work was 
recognized by article 11 bis of the Rome 
revision of 1929. Where" as is evident 
from the article, the signatory countries 
reserve the power to regulate the 
conditions whereby the right may be 
exercised, the possibi1ity of inconslstent 
trea.tment ie; obvious. F'inally, the Berne 
Conven t ion, as amended by the Rome 
Protocol, does not extend copyright 
pro~ect i9g to the rediffusion of communi­
catIons. 

Convention 

(UCC) 

The alternative Universa1 Copyright 

of 1952 77 is also of l imited use as regards 

sate IIi te transmissions, 

,., 1961 78 evolved 'f rectify 

76. Nesgos, P.O., Canadian 
Transmissions (1982), 
(footnotes de leted ) • 

and the Rome ---
the fact that 

Copyright Law 
20 Osg.H.L.J. 

Convent ion of 

protect ion of 

and Satellite 
232, 235-236 

77. Qone at Geneva, Sept. 6, 1952; 6 U.S.T. 2731; T.LA.S.' 
3324; 216 U.N.T.S. 132. Canada has camplied with the 
U.C.C. since Aug. la, 1962. 

78. Rome Convention for the Protection c3f Performers, 
Producers of Phonograms and Broadcasting Organizations, 

f -
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broadcasts is not implici'tly. outlined in the UCC. Tt i5 

generally held by publicists in this area that these 

Convent ions are 'of 1 imi ted value in protect i ng copy r ights in 

satellite telecoJl1ll1unications. One authority has stated: 

Many experts bel·ieve that the Rome 
Convention applies only ",hen signaIs 
received by a satellite circuit are 
converted into signaIs destined for 
conventional home receivers, 50 that a 
pirated, unauthorized taking of signaIs 
r ight off the sa te 11 i te and the u se of 
them would not infringe the broadcasting 
right recogn i zed by the Conven t ion because 
the signal is not yet a broadcast ln the 
technical '3ense used ln the Convention. 
In any event, the Rome Convention i5 in 
effect among only eleven countries. 79 

There i5 one treaty that has attempted ta resolve 

the issues with respect ta copyright and attendant rights in 

sa tell i t e te 1 e c omm uni ca t i on s • This is the Brussels 

Convention of 1974. 80 Article .2(1) of the Convention 

provides that: 

Each Contract ing State undertakes to take 
adequate measures to prevent the distribu­
t ion on or from i ts terri tory of any 
programme-carrying signal by any distribu-

(continued from previous page) 
open for signature, October 26, 1961, 496 U.N.T.S. 44 
(the Rome Convention). 

79. Evans, R.V., Satellite Communications - The Legal~ 
(1970), 11 Jurimetrics J. 92, 97. 

80. Brussels Convent ion Related to the Distribu tion of 
Programme - carrying SignaIs Tr'ansmTIted by satellite; 
open for signature at Brussels, May 21, 1974, 866 
U.N.T.S. 67 (the Brussels Convention). 

/ 

C 
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tor for whom the signa 1 emi t ted to or 
passing through the satell i te is not 
intended. This obliga t ion shall apply 
where the originating organization is a 
na t iona l of another Cont ract ing State and 
where the signal distributed is a derived 
s ign,al. 

178 

Astate which rati fies this Convent ion is thereby 

oblig~~ed ta enact or apply domes tic leg islat ion to preven t 
\ 

" the, unathor i zed dist r i bution of sa tell i te signa l broadcast - . 

ing within its territory. There are several deficiencies in 

this Conven t ion, however. 

First, the Convention is of limited scope in that 

i t does not apply whe re sate lli te signa Is ar~ int'ended for 

direct reception by the general public. SI This leaves 

signaIs emanating from DBS outside the Convention, opening a 

possible course of copyright infringement. 

The Convention also leaves ratifying states free to 

adopt the measures they deem adequate to meet their obliga-

tions. This puts the emphas1s on domestic Iaw and: 

[ilf national legislation i5 to be the 
determining factor in the protection of 
copyrigh t, one migh t wonder why a s ta te 
would not proceed to adapt its own 
laws ••• rather than proceed with the 
complicated requirements of acceding to an 
inte.rnatJ6n~~ convention of limited 
appllca t 10n. 

Most importantly, however, the -Convention has been 

designed to prevent the unauthorized distribution of 

81. Supra, note 78"Art. 3. 
, , 

82. Nesgos, op. c it. , note 76-~ a,t 238, 39. '. -
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programme-carrying signaIs transmitted via satellite. The 

r ights created are not in the signa ls; no protection is 

directed at the works' and performances transmitted. 

Consequently, the Convention concerns itse1f ooly with 

distribution rights and not copyright. 

Canada has not ratified this Convention and is 

therefore not obligated by it. Nor does it seern like1y that 

it will ratify this treaty in the foreseeable future. 83 

Neverthe less , Canada has been act ive in at tempt i ng to 

prevent unauthorized distribution of satellite signaIs. 

Current 1egis1ation protects distribut10n rights from 

u nauthor i zed reception and redistribution by commercial 

enterpr1ses. The deficiencies of Canadian law in this area 

appear when the reception and redistribution lS done by 

commercial enterprises which are not [lrimarily broadcasters 

such as hotels, apartment complexes or taverns. Legislation 

is probably necessary ta close any loopholes in the current 

law, al though if th is were not done Canada would not be in 

violation of any international law. 

83. 

The other international conventions mentioned above 

The Keyes and Brunet Report of 1977 considered that in 
view of potential difficulties concerning compliance 
and procedural requirements it was premature ta 
recommend adopt ion of this convention. See, Keyes and 
Brunet, Copyright in Canada: ProposaIs for a Rev is ion 
of the Law, (Ottawa, 1977). 

------ ---------------- --.----r-- .-
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are aiso of no particular significance in creating or 

protect i ng copyrigh t wi th respect to sate Il i te transmiss ions 

in Canada. It is in Canadian domestic copyright law that 

are found the rights and protections afforded in this 

country. 

The legislation is the Copyright 

It provides\ that the holder of copyright has the 

\ \ sole right to produce or reproduce a work, to perform that 

~ork in publ ic and to 'publish i t. Copyright also includes 

t~~ sole righ t ft in case of any li terary, dra~atic, musical 
\ 

or \artistic work, to communicate such work by radio 
\ 

comrn1yni cation" .85 This is of part icular importance wi th 

respect to satellite communications. Therefore, copyr ight 

infringement of satellite transmissions exists if it can be 

character i zed as a performance in publ ic or as a rad io 

communication of a literary, drarnatic, musical or artistic 

, work. 

Does a satellite transmission constitute a 

ft performance in public"? Canad i an courts have never ruled 

directly on this point but a similar issue was considered in 

Canadian AdmiraI Corr:~. v. Rediffusion Inc. 86 In this 

8 4 • R. S • C., l 9 70, c. C - 3 0 a 5 am. 

85. Ibid., s.3(l)(f). 0' 

86. (1953), 20 C.P.R. 75; [1954] Ex.C.R. 382 (Ex.). 

---------- -._----------_.---- ._--- - 1 
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case the defendant intercepted and redistributed: by a cable 

system, the broadcas t signaIs of a live footba Il game 

transmitted by the plaintiff. Plaintiff claimed copyright 

infri ngemen t. Considering the issue of whether a cable 

red i f fusion sys tem goi ng to pd vate homes 
~ 

cohst i tuted a 

"performance in puplic", Cameron, 

used test o} the "character of 

J. appl ied the generally-

the aUdience".87 Upon 

rev iewing applicable cases he conc l uded: 

••• a performance in a private home where 
the performance is given, heard or seen by 
only members of the immed i ate household, 
cou Id [not J be cons l dered a performance in 
puhlic 

The character of the aurlience was 
therefore a purely domest ic one and the 
performance ln each case was not a 
perfoqnance in public 

I find, therefore, that the performances 
in the homes and apartments of the 
subscr:ibers of the defèndant ~ompany were 
not performances "in pUblic".8 

On th i s reason ing, the red i ffus ion of intercepted 

satellite transmissions by a cable distribution centre is 

l:ln~ikely ta constitute a "performance in public" .89 

87. Supra, note 20. 

88. Supra, note 86, at 407-8. 

89. In Communic6rp. Data Ltd., supra, note 21, a case 
dealing with the rediffusion of teq:-estrial television 
transmissions, Shapiro, J. reiterated this reasoning, 
conclud i ng at p. 691: 

Each situation .;tnd case must be considered on its 
own set of facts and circumstances. On the evidence 

" -
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The question then arises as to whether a satellite 

transmission is ~ "radio communication" by which there is "a 

comm'uDicat ion of the work n • 

( 

in the Rad io Act as f ollows: 

Radiocommunication i5 defi+d 

"radiocommunication" or "radio" means any 
transmisslon, emission or reception of 
signs, signaIs, writing, images, sounds or 
intelligence of any nature by means of 
electro-magnetlc wave'3 of frequencies 
10wer than 3,000 Gigacycles per second 
pr?pa~1:Jted ln space without artifica1 
gUlde. 

As has been noted rarliocommunication as thus 

defined i8 essential to the control and operatlon of a 

communication satelil te. Satelilte transmissions would, on 

the face of i t, seem to be covere,d by s. 3 (I ) ( f) of the 

Copyright Act and fall under its protection, whether or not 

they constituted a "performance in puhlic". 

This reasoning does not strictIy follow, however. 

Douht has heen cast hy the courts as to whether satel1i,te 

transmissions are "radiocommunication". The courts in the 

Shellbird91 case and the Lougheed 92 case held that the 

(continued from previous page) 
before me l find that ~ the defendant company its 
suhscr i bers were not members of the genera1 pub1 ic 
and th is l f ind, even though the de fendan t did not 
origina te, programmes but passed them on from another 
originating source. 

90. Supra, note 4. 

91 • Su p ra, no te 13. 

92 • Su pra, no te 6. 

; 
- - -~ - ------------------
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transmission of s ignals via satell i te is transmission using 

an "artificial guide" and thus not "radiocommunication". 

These cases were decirled in Lower Courts and were appealed, 

but the reasoning on this point was not reversed, 93 and 
. 

they constitute precedent holding that satell i te transmis-

sions and radIocommunication do not equate. 

Furthermore, the courts have helrl that "radio 

communication" in the CopyrIght Act and "radiocommunication" 

in the Radio Act are not the same. In CAPAC v. CTV 

Telev is ion Network Ltd. 94 Pigeon, ,J. fou nd tha t the 

equivalent word ln. the French text of the Copyright Act was 

radlodiffus-I0n which ln several Canadian acte:; includlng the 

Broadcas'ting Act, the Rad io Act and the Interpretation 
- , 

'0 

Act,95 le; ciefinen as "brf),i!dcasting". The dlfference, he 
\ 
1 

summarized, came From a poor' translation of the orIginal 

text of the Rome Convention from which section 3(1)(f) of 

the Copyright Act was drafted. He went on to state: 

93. The Lougheed case was upheld on appe al, supra, note 10, 
ancl the Shellbird case was reversed, supra, note 18, 
but on another issue. Thus the holding that a 
satellite constitutes an "artificial guide" may still 
stand. 

94. Composers, Au thors and Publ ishers Associat ion of Canada 
L im i ted v. CTV Telev is ion Network Lim i ted and, the Bell 
Telephone Company of Canada, (I968] S.C.R. 676; 6B 
D. L. R. (2d) 98; 55 C::P. R. 132. ' 

-. 
95. Interpretation Act, R.S.C., 1970, c.I-23. 

" 
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Bearing in mind that the Rome Convention 
is in French no other conclusion is 
possible but that the intent is to provide 
that copyright includes the exclusive 
r ight of puh lie pe rformance or repre senta­
tion by radio broadcasting (comm~g1.cation 
au public par la radiodlffision). b • 

1;84 

"Radio communication" in this context may properly 

be construed as "broadcasting". Sa tell i te transmiss ions 

would thus be afforded copyright protection if they were 

used f~ broadcast ing. T\s noted earlier the definition of 

"broadcasting" ln Canadian law is interpreted broarlly and if 

used in context with section 3(1)(f) of the Copyright Act it 

may prov ide a means to const rue this Act as protectin'9' 

sa telli te transmiss ions. 

Under such a construction, the rights and protec-

t ions of the Copyr i ght Act can certa inly be a ppl ied to 

Direct Broadcasting Satellite (DBS) transm'j.ssions, for by 

'def i ni t ion they prov ide commun ica t ion to the publ i c by 

broadcasting. This construction, in conjunction with the 

broader lnterpretation of "broadcastlng" set out in the 

Lount Corporation case, g7 wou1d apply the rights and 

protect 10n8 of copyr ight to all program signa 15 t ra nsm i t ted 

vJa satellite "in the clear".98 This would leave encoded 

96. Supra, note 94, at 682. 

97. See, supra, p. 145. 

98. Thus ev i denc i ng a further benef i t of 
interpreta t ion of the term "bro§ldcasting". 

<\ 

~ 
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) 
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satellite program signaIs and aIl forms of point-to-point 

telecommunication outside the ambit of these rights and 

protect ions. Point-to-poi nt has i ts own form of protect ion 

given in the Radio Act with respect to the unlawful 

, , d f d' ,,99 InteTCeptlon an use 0 ra 10communlcat}On. This 

protection, however, is not copyright ~rotection and may not 

apply at aIl to satellite transmissions in light of the 

Lougheed decision. IOO In any case, it does not apply to 

non-broadcasting signaIs transmitted by broadcastlng 

undertakings. 

Canadian copyright law, even with the above 
\ 

mentioned ~onstruction of "radio communication" as 

"broadcasting" is unsatisfactory in that it fails to 

establish and protect copyright in works transmitted by 

satellite. Whilè it has been suggested that: 

it may be possible to construe the 
ex i st i ng Copyright Act so as to protect 
works transmitted by satellite. Copyright 
exists -in any work performed in publ ic 
and, in the case of any literary, 
dramatic, musical or artistic work, 
communicated by radio communication. This 
definition of copyright seems wide enough 
to cover most satellite transmissions 
commun icated to the publ ic that emanate 
trom point-to-point Or distribution 

r 

99. Supra, note 7, s.9(2). 

100. See, sup~a, note 93, on the interpretation of "artifi~ 
cial guide" by the courts. 

- - - -- ----------------------- -
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sa te 111 tes J 1 0 1 

this can at best be a temporary solution. A revision of the 

Copyrigt\t~ reflecting the technological advances sinee 

its introduction in 1924 102 is necessary. This is 

especially so for communication satellite teehnology because 

with the increasing numbers of TVRO's, particularly those of 

private individuals, it must be made clear in law that their -----........ 
right to receive such signaIs does ~nclude a right to 

copy for commercial purposes. The Canadian government has 

~xpressed a desire to bring about the needed revisions and 

has initiated the process. 103 At this wr i t ing, however, 

several years after the 

revision, none is yet 

announced intenti~ to affect \,--' 
fort~coming. The protection 

a 

of 

copyright in satellite transmissions i8 thuB Iess than 

adequate under èxlsting Canadian law. 

101. Nèsgos, op.cit., note 76, at 245. 

102. Dept. of Comm., News Release, N.R. 81-39, 21 July 
1981. 

103. Dept. of Comm., News Release, N.R. 91-37, 16 July 1981, 
entitled New Copyright Bill to be Introduced wlthin One 
·Year. 

-- - - -- ----------------------------
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CONCLUSION 

This thesis presents an overview of Canadian poliey 

and law with respect to satellite teleeommunieation. 

Canadian poliey as regards satellite teleeommunieations is 
, 

important to the Canadian perspeet ~ on the law 

is through law that~ol ieies are 

in that 

it imple-a rea because 

1'Iented. Canadian law should reflect the pol ieies whieh are 

directed towards the developrnent and regulation of satellite 

tel&communication. 

The development of satellite telecornmunication 

polieies in Canada has gone hand in hand with overall 

teleeommut"l i eat ions pol iey deve lopmen t. - A fundamental 

premise of this poliey is that satellite ~ecomrnunieation 
ls to be dealt with as an Integral part of a Canadian 

telecommunications system and not 
j 

Satellite teleeommunieation poliey 

pr i nc iples of: 

~ 1) freedom of express ion 

2 ) freedCllll ot access 

as a separate ent i ty. 
r 

is fO\ln~ed on the four 

3)' the protection of the privacy of the 
individual 

4) Canadian autonomy.l 

polieies coneerning satellite teleeommunieation 

1. See supra, Chapter 1, at IO~ 

.. 
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sys~ems are d.irected at their use in both broadcasting and 

point-to-point telecommunication and parallel- those 

developed for these categories concerning .telecommunications 

in general. 
\ 

These policies, developed on the four 

principles, in conjunction with the general policy of 

tre~ting satellite telecommunications as simply a part of 

the, whole Canadian system have led to a weIl integiate~ 

system, albeit with satellite systems playing a merely 

Il U ppo r t i ng ro 1 e • 

As ment ioned, the implementat ion of policy cornes 

through hw and thus wh 11e the Canad ian perspect ive on 

eatell i te telecommunicat ions law b~'gins at the policy level 

it ls developed through the Canadian legal system. 

The first elttment to a Canadian 1egal perspective 

ls the establishment of jurisdiction over the subject 

matter, for without jurisdictïon law cannot be made. To 

make -( determination on jurisdictibn in Canadian law, 

constitutional law must be examined. Chapter II develCilps 

the argument as to whether satellite telecommunicatlon is 

under federal Ot' provincial leg islat i ve jurisd iction. The 

subject itself, a satellite, Is cleat'ly in the federal 

domaine It Is a subject not covered in the Conati tution 

Act, 1867 2 and is extraterritorial to Canada thus can 

2. British North America Act of 1867, 30-31 Vict. c.3, as 

, (", . 

------- -_.- -----------------------------------------------~~--------------------
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fall under federal jurisdiction by virtue of the peace, 

order and good government power. 3 For legislative 

jurisdiètion over satellite telecommunication, however, it 

is necessary to look to the case law developed on the 

question for broadcasting and point-to-point telecommunica-

t ions. 

The issue in the field of broadcasting is settled. 

The Radio Reference 4 case and Capital Cities S have 
• 

.... , given th~ federal government exclusive jurisdiction over a11 
.. "IP 

aspects of broadcasting. Toe field of pOint-to-point 

telecommunications is not so clearly settled. 

The de facto situation ie that there le divided 

jurisdiction over different aspects of point-to-point 

L __ ~lecommunicat ion. The .5!! j'Ire position has never been 

f inAlly decided by the courts, in fact there seems ta exist 

a conscious policy on the part of both the federal govern­

ment ~nd the provinces to refrain from bringi~g the i88ue to 

(continued from previou8 page) 
am. (U.K.) now Constitution Act, 1867. 

3. Ibid., 8.91. 

4. Re Regulation and Control of Aeronautics....!.!1 Canada, 
TI932J A.C. 54(P:"C.). -

'", 

5. Caprtal Citiea Communic.ationa Inc. et al. v. Canadian 
Radio-feleviai.on Commission et al., [1918) 2 ·S.C.R. 
141, (1917), 18 N.~. lU. -

,~ .. 

--------~----------.. ~----_.------------------------~----------~ ........ ----~----------~- .. 
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a reeolutlon before the courts. 

An analysie of the, case law regarding thie issue in , 

other constitutional fields leads to the conclusion that 

jurisdiction lies, in aIl likelihood, with th& federal 

government. The federal government would then have juris-

diction over both fields wheté satellite telecommunication 

ia- employe<2, giving it jurisdiction over that as weIl. 

Furthermore, the unique attributes of satellite telecommuni­

cations such as the extraterritorial nature of the.satelli~ 

part of any system would counter argumEtnts that support 
1 provincial jurisdictioA in point-to-point telecommunication. 

Satellite telecommunication ~ould thus fall under the exclu-
" 

sive legislature jurisdiction of the federal government. 

The effect of international law on the Canadian law 
, 1 

regarding satellite telecommunication was also examined. 

This is because of the basic properties of satellite 

telecommunication which cannot be contained by political, 

boundaries. The effective management of the radio spectrum 

and geost.ationary orbit, so important ta sat.llite telecom­

munications, depends upon internat-ional cooperation. 
, 

To this end Canada is a meaber of the International 

. Telecommunication Union (ITU). Th, ITU, throug~, the .!!!!. 

Convention, 6 
i 

regulates the use of the radio s~ctrum for 

6. Internat iona 1 Telecaaaynication 

J 4C 
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radio ,communication. The obligations whlch arise from this . 
membetship effect Canadian regulation cif satellite teleeom-

munication in the areas' of radio frequency aaaignment, the 

protection of correspondence by radiocommunication an4 t-he 

regulation of the different types of satellite aervices. 

Canada la also a member of the inte~national 

satellite têlecommunications organization, " -INTELSAT-. 7 

The obllgat ions that arise from th la membersh ip effect the 
, _ b 

regulation of aatellite' telecommunication. Canada haa had 

'ta l'egulat .. the setting up bf satellite syatems in auch a 

manner that they wUl not harm, by radio interference or 

economieally, INTELSAT. 8 This includes both domestic and 

separate internationa1 systems. 

The Cana4ian perspective on satellite ct.elecolhmunj.-
e 

cations law' considera the international element as an 

important\one. Canada reeognlzea the nece.slty of interna­

tional cooperation for effective satelljte telecommunication 

and i. willi~g ta take on international obligations that 

- " 
(continued tram previou8 paoe) 

1982, t~, Secretariat, Geneva. 

7. 

8. Ibid., Art. 14. 

• 
\ 
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. 
effect dome.tic regulation in the area. 

Fallin? under exclusive federai jurisdiction and 

inlIben,ced by internationa) obligations, a regulat/0ry 

framework for satellite telecommunications has emerqed in 

\ ' " Canada. Basically satellite telecommunicatlon ia regulated 

~ 

as part of the entirie Canadian telecommunications system .. 

Following policy in th!s field, regulatory authority is 
. 
roughly divided between authority over point-to-point 

telecommunicat ion <,and autl),ori ty over broadcast i ng. 

The Department of Communication (DOC) has authority 

ove~ point-to-point telecommunication and regulates aIl 

aspects of that field except tariffs and i nterconnect ion. 

~ The main instrument vestlng thi! power in the DOC la the 
1 

Radio Act. Regulatory authority in broadca~ing is vested 

in the Canadian Radio-tel.vision and Telecommunications 
i'. 

Commis&ion (CRTC) th!=,ough the Bfuad'ca.tin~ct. The CRTC 

a1.0 h'ae powera c,?ncerntng tbe regulation of tariffs for 
Q 

point~to-point telecommunication systema that fall under 

federal jurisdiction and the authorization of, intereonmJc­

tions between aIl tel.communication systems when they extend 

across provi~eial beundarie •• This includes satellite 
" 

systems. . , 

If 
The eX,tsti"9' regulatory frame.ork s •• "'s tCS' creete e 

• tightly reguleted telecommunication syate. implementing the 

government poliele. in this arelll. The adequacy 'of the 

.", 



. ' 

( 

, 

t -

( 

( 

, 

193 

framework to provide the neeessary 1egal basis in order to 

effect poliey implementation has, however, come into 

question. The \~ourts have recently found the currerit 

legis1ation, .epecia1ly as i t concerns satei 1 i te' telecommu-

nicat ions, i nadequate in creating the necessary povera to 

impIem~nt policy. Regulation, i9 thus 'being affecte'd :hr0'fh 

pelicies . that do not always have the neçessary 1egal 

foundation. This' ia particular1y true where the regulation 

of satellite television receive-only (TVRO) earth stations 

is coneerned. 

The inadequacy of the regulatory fra~work vith 

reapect to aatell i te teleeommu~ication also ",eans that 

nec.~aary regulation in the area is laeking. This ia 

especially ao in areas of copyrigh~ in 8àtellite signaIs and 

protection frOill unau.thori zad interception of signallf. It ia 

easential, therefore" for Canadian law to be created that 

specifieaUy addr.a.es ia.ues coneernino - satellite teIeeom-

munieation. 

While ft < la •••• ntial to provide a proper leoa1 
, 

framework, .pecifieelly de.ling vith ,th. unique aspects of 
, . , 
satellite telecOlMftUniqation, that framework .hMild nOt be , 
rigid. The ~.pid advances'O in 'the field dictate thia. , 
Legislative ehanqjtl8 ahould not addreas eaeh issue on a one 

on one basi.. . Any change in legialatlon will have to create . . . 

fra.,work allowing,flexlbility, probably t~roUOh a Mechanis. 

/ 

\ . - .... 

---------------~----~'"--~--------~----------~j,~----------~~ .. ~,.------------~;-', ~ '.'!St ~ . -



( 

1 

t 

.4 

194 

• that continues the eurrent system of . regulation by policy 

statements, reoulations and orders. Tbe difference hOwever, 

would be that legialat~o" would then provide a legal basts 

f or the sys tem • 

prevail. 

.' 

This ls essentiel for the rule of lav to 

• 

, 
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