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(~ PREFACE: 

The thrust of this research lies in Chapter II in which the 

study using, inter al ia, travaux preparatoires a ttempts to 

give an analytical and critical review and in~erpretation of 

the provisions of the Convention on the Marking of 

Explosives for the purpose of Detection of 1991. Analysing 

the provisions of the Convention, the study tries to 

preserve and reflect the atmosphere that characterised the 

deliberations of the International Air Law Conference of 

1991, an exercise that is thought to be he1pful when one is 

coup1ing the theoretical analysis with the practical 

prob1ems of implementation. For this reason, the study is 

not restricted to theoretica1 questions of treaty 1aw. The 

é.\uthor benefited from personal participation, as an 

observer, in the International Conference on Air Law he1d at 

Montreal from 14 February to 1 March 1991. 

The f irst chapter is calculated ta present, wh en matched 

with the section on the Convention on the Marking of 

Explosives, a full picture of the legal measures for 

safeguarding aviation security. In a nutshe11, the study in 

this chapter endeavours ta review the interpretation and 

implementation of the aviation securi ty mul ti1ateral 

instruments presently in force. 

The author respectfu11y disassociates Dr Mi1de M, his 

Supervisor, from the ideas and positions taken in this 

study. 

li 

j 



R~SUM~: -
L'objet principal de cette recherche rèside dans le chapitre 

II où il est procèdè à une rèvision et une interprètation 

analytique et critique des dispositions de la Convention sur 

le marquage des explosifs plastiques et en feuilles aux fins 

de dètection de 1991, en utilisant notamment les travaux 

prèparatoires. En cela, cette ètude essaye de prèserver et 

de reflèter l'atmosphère qui caractèrisa les dèlibèrations 

de la Confèrence de droit aèrien international de 1991, une 

tâche utile sans aucun doute lorsque l'on associe l'analyse 

thèorique a l'ètude dos problèmes pratiques de m.1se en 

oeuvre. Par consèquent ce travail de recherche ne se limite 

pas à des questions thèoriques de droit des convent1ons 

internationales. L'auteur a pu personnellement part1ciper en 

tant qu'observateur à la confèrence internationale de droit 

aèrien, tenue à Montrèal du 14 Fèvrier au 1er Mars 1991. 

Le premier chapitre prèsente, en para llèle avec la section 

sur la Convention sur le marquage des explosifs et en 

feuilles, un tableau complet des mesures lègales prises dans 

le but de protèger la sècuritè aèrienne. En bref, cette 

partie s' efforce d' e;caminer l'interprètation et la mise en 

oeuvre des instruments multilatèraux concernant la sècuritè 

aèrienne actuellement en vigueur. 

L'auteur dissocie respectueusement le Dr. H. Hilde des idèes 

et prises de positions adoptèes au cours de cette ètude. 
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INTRODUCTION: 

Cognisant of the risks involved when 

study is charting the way'" in view 

breaking the ice, this 

of the fact that the 

Convention on the Marking of Explosh es for the Purpose of 

Detection had only been adopted by the International Air Law 

Conference on March 1, 1991 and, as far as we know, there is 

as yet no published research work on this subJect. Having 

sa id that, the author acknowledges the article " Dra ft 

Convention on the Marking of Explosives" published by Or 

Milde M. in the Annals of Air and Space Law, Vol. XV. 1990, 

in which he comments on the draft text of the Convention. 

This study appreciates the dynamic link that welds aIl the 

aviation security Conventions into a eomplex system, whieh 

is intended to safeguard international eivil aviation 

against aIl forms of unlawful interferenee likely to 

jeopardise the safety of civil aviation. Therefore, Chapter 

1 of the work is dedicated to a brief review of the 

aviation secur i ty Conventions that are currently in force, 

namely, the Convention on Offenees and Certain other Aets 

Committed on Board an Aireraft 1963, the Convention for the 

Suppression of Unlawful Seizure of Aireraft 1970, and the 

Convention for the Suppression of Unlawful Acts against the 

Safety of Civil Aviation 1971, including the Supplementary 

Protoeol to tha latter Convention. In this chapter the study 

attempts to enbark on an analytieal review of the different 

interpretations given to the provisions of these instruments 
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and the problems encountered in the implementation of the 

provisions of the Conventions. Noting that many of the 

major provisions of these Convt:'ntions are 1dentlcal, 

particularly, those of the Montreal and the Hague 

Conventions, the study therefore, tries to avoid the 

repetition of comments on similar provisions. 

Chapter II, the nucleus of this research, addresses the 

problem of establishing an international reglme for the 

marking of plastic explosives for the purpose of detection. 

This chapter i5 tor convenience divided into two sections. 

Section (a) concerns the root cause, the initiative and the 

gruelling process of 1rafting the text which culminated in 

the eventual adoption of the Conventlon. 

In section (b), the study, availing itsel f of the other 

rules of interpretation of international instruments 

enshrined in the Vienna Convent1on on the Law of Treaties, 

endeavours to analyse and interpret the provisions of the 

Convention on the Marking of Explosives, relying malnly on 

the travaux preparatoires. Again for convenience, this 

section is divided into sub-sections, basically taking into 

account the main provisions of the Conventl.on. Finally, in 

the last sub-paragraph the study attempts to predict and 

forewarn of the challenges that might be confronted by the 

States Parties when implementing the convention. 
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( CHAPTER 1 

Ca) Convention on Offences and Certain other Acts Committed 

on Board Aireraft of 1963. 

Looph01es and 1acunae observed in the formulation of the 

provisions of the Geneva Convention on the High Seas of 1958 

and the difficulties appreciated in extending the 

app1ieatlon of the same Convention to cover jurisdietion 

over offenees and other acts commi tted on board aircraft, 

which compromise the safety of civil aviation, necessitated 

the adoption of the Convention on Offences and Certain other 

Acts committed on Board Aircraft of 1963 (hereinafter 

referred to as the Tokyo Convention).*l 

The Geneva Convention 1958 dealt with "piracy" on High Seas, 

and the phenomenon of "piracy" as qualified by Art 15 has 

specifie features; for instance, the act must have been 

commi tted for pr i vate ends by the crew or passengers of a 

private ship or airera ft against another ship on the high 

seas. Therefore, at 1east two ships or aircraft are 

envisaged. The incident is anticipated to occur in an area 

beyond the jur isdiction of any state. These requirements 1 

restrictive as they are, leave the offences and other acts 

governed by the Tokyo Convention ou~side the scope of 

application of the Geneva Convention. For example, Jacobson 

f .. P.M. refers us to the weIl known scholars who are inclined 
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( to argue and prove that hijacking of aircraft by sorne 

pol~tical groups, acting either in pursuance of the 

poli tical aims, or in def ~ance of polit 1cal reg ime of the 

flag state, are not committed for private ends.*2 Jacobson 

correctly notes that since unlaw[ul seizures are often 

cornrnitted on board one aircraft, they thus do not correspond 

to the definition of piracy conta1ned in the Geneva 

Convention of 1958. The latter Convention is therefore, 

"inapplicable as a treaty to aircraft hijacking ..• ". *3 

Analysing the Tokyo Convention in its historieal 

perspective, and ascertaining its object with the help of 

its long title , we submit that the Contracting Part1es to 

this Convention never intended it to deal specificaJly with 

the question of unlawful seizure of aircraft. During the 

time of the drafting of this instrument, cases of unlawful 

seizure of aireraft were not as endemic as they became 

subsequent to i ts adoption. It i5 reported that the need 

for the Convent \.on was prompted by the fact that national 

laws of sorne states conferred jurisdiction on their courts 

ta try offenees eornrnitted on board aireraft during flights 

over high seas or over areas having no territorial 

sovereign, while other states however, did not grant their 

courts such powers, and there was no internationally agreed 

upon system to coordinate the exereise of national 

jurisdictions in such cases.*4 In such a situation, an 

offender could easily go unpunished. An example of a legal 
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vacuum is demonstrated in the USA v Cordova case. Two 

passengers, Cordova and Santano fought in an aircraft in 

flight and other passengers gathered around them, thus 

increasing the weight in the rear portion of the aireraft. 

Consequently, the pilot had problems in maintaining the 

balance of the aireraft a potentially disastrous 

situation. Cordova and Santano could not, however, be 

punished in the United States because there was no law that 

covered such incidents if committed above high seas.*5 

The Tokyo Convention was therefore intended to regulate the 

question of jurisdiction over the perpetrators of offences 

and certain other acts committed on board a civil airera ft 

in flight.*6 The Convention aims at promoting the safety 

of civil aviation through the establishment of continuity 

of jurisdietion over criminal acts committed on board.*7 The 

Convention tackles mainly the question of the jurisdiction 

of the flag state; the powers of the aireraft commander; the 

rights and obligations of a state in whose territory the 

aireraft lands with the offender still on board; and it 

endeavours to deal with the aftermath of the crime of 

hijacking.*8. We disagree with Boyle R.P. and Pulsifer R. 

who submit that the "fourth major subject dealt with by the 

Convention (Tokyo Convention- explanation by the author' is 

the crime of "hijacking".*9 In our opinion the Convention 

does not address the crime of unlawful seizure of aireraft 

but the aftermath of this act. 
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Article 1 of the Convention defines its scope which 

encompasses offences against penal law and other acts which 

may not necessarily constitute offences but do nevertheless 

jeopardise the safety of the aircraft or of persons or 

property therein, or which jeopardise good order and 

discipline on board. The Convention avoids the task of 

defining or enumerating the offences that fall within the 

ambit of its application; instead it delegates this dut Y to 

the municipal laws of the Contracting States. But the 

watch-word for the application of the Convention to any 

offence or act is the safety of aircraft, persons and 

property on board. If the Convention had defined or listed 

the offences to which it is applicable, this would have 

narrowed its scope of application by leaving other acts 

beyond the periphery. 

It is to be noted that the Convention, without denying the 

Contracting States the right to exercise their criminal 

jurisdiction as provided for in Article 4, and without 

toning down the crucial question of the safety of aircraft 

or of persons or property on board, limits the application 

of its provisions to offences committed in contravention of 

penal laws of a political nature or those based on racial or 

religious discrimination. Although Art 2 of the Convention 

might have been included because of humanitarian 

considerations it turned out to be an Achilles heel, often 
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cited by offenders ostensibly fleeing from dictatorial 

regimes and thus seeking political asylum, as weIl as by 

states that were not willing to implement the Convention in 

good faith. The interpret'ition given to Art 2 by sorne 

states is such that it transforms an ordinary ~riminal 

offence into a political case, thus protecting the offenders 

from prosecution. It should be noted that resort to the 

provision of Art 2 that recognises the political offence 

exception is at times barred by the expression " ••• except 

when the safety of the aircraft or of persons or property on 

board so requires ..• ".*lO 

In analogy with a similar provision contained in the 

Genocide Convention of 1948, Van Panhuys conc1udes tllat the 

implied reasoning for the inclusion of the exceptions in Art 

7 was the desire to ensure "sorne proportionality between 

political ideals pursued by the offender and the means 

adopted for their achievement ••• ".*ll Therefore the safety 

of persons and property on board takes precedence over any 

political offence exception that could be claimed by the 

hijackers. Shubber S. submits. " •.• although political 

offences are absolved by Article 2 from the sanctions of the 

Convention, they are not so absolved when they endanger the 

safety of the aircraft, any person or property on board".*12 

The Supreme Court of Turkey, for examp1e, ru1ed that two 

Soviet nationals who hijacked an Aeroflot plane to Turkey in 

October 1970, killing a stewardess and inJuring two other 
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members of the crew were extraditable as the political 

motive was not a defense in the circumstances.*13 

To put on clothing with a logo of a banned political 

organisation or to plan a coup d'etat while on board an 

airera ft in flight does not necessarily compromise the 

safety of that aircraft. Therefore the commander of the 

aircraft cannot invoke the provisions of this Convention 

just be=ause the above mentioned acts are political offences 

against the penal laws of the state of registration of the 

aircraft. The main concern of the aireraft commander when 

exercising his diseretion is tne safety of the aircraft and 

aIl on board. 

Art 1 covers acts which, whether they are offenees or not, 

may or do jeopardise the safety of the aireraft and aIl on 

board. A person who defiantly smokes in prohibited areas on 

board an aircraft or when smoking is prohibited, for 

examp1e, during take off or 1anding compromises the safety 

of an aireraft. A drunk but weIl behaving person cannot be 

said to be jeopardising good order and discipline on board 

in contravention of art 1 (1) b) uf the Convention. 

Article 1(2) embodies requirements that determine the 

application of the Convention to a partieu1ar aet, namely, 

that the offenee or aet be committed by a person on board; 

that an aireraft be registered in a Contraeting State; that 

's 



( an offenee be eommitted while that aireraft is in flight or 

on the surface of the high seas or of any other area outside 

the jurisdiction of any state. 

The expression "aireraft in flight" is elueidated in 

Art.I(3) whieh provides that for thè purposes of the 

Convention, "from the moment when power i5 applied for the 

purpose of take-off until the moment when the landing run 

ends", an aireraft is deemed to be "in flight". Therefore, 

in this eontext a parked or a taxiing aireraft is not in 

flight. Diederiks-Versehoor I.H.Ph. is aiso of the opinion 

that " .•• the time when the aireraft moves aeross the field 

into position for actual take off is left out of 

aeeount".*14 For the purposes of jurisdietion this 

5ubmi5sion is valid but not for the determind.tion of time 

and place for the aireraft commander to exereise his powers 

beeause for this purpose the determining factor is the 

closure or opening of the external door of an aireraft. 

The Contraeting States to the Tokyo Convention granting the 

aircraft commander rights and duties deemed it appropriate 

to also eonsider an airera ft to be "in flight" at any time 

from the moment when aIl its externai doors are closed 

following embarkation until the moment when any sueh door is 

opened for disembarkation. This measure is intended to 

enable the aireraft commander to exercise his rights and 

fulfill his duties pursuant to the provisions of Chapter III 
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. 
" of the Convention, instead of waiting for the aireraft to be 

in f light as stipulated by Art. 1 (3). Taking into aeeount 

the other duties of an aireraft commander, Matte N.M. 

suggests that the elosing and the open1ng of the external 

door formula used to determine the status of an aireraft as 

being in flight should not be interpreted in a restriet1ve 

manner because " •.• there eX1sts the r ight bestowed on the 

commander to assure the safety of the f light before the 

closing of the airera ft 1 s doors and, consequently, before 

take off ••• ".*15 We are of the opinion that the activities 

of the aircraft commander before the closing of the external 

doors of an aircraft are regulated not by the Convention but 

rather by the national law of the state in whose territory 

the aircraft is present. 

The Delegate of the United States to the International 

Conference on ALe Law (August-September 1963), Mr Boyle, 

noted that the power of the aircraft commander might have to 

cover instances when the aircraft would not be Il in flight Il 

but waiting on the runway for a clearance to take off, w1th 

the aircraft commander at the same time being expected ta 

maintain law and order on board. According to Boyle, the 

definite moment for the aircraft commander to begin to 

exercise his authority and Eulfill his responsibilities is 

the point when the doors are closed. *16 The Conference 

adopted the US proposaI to the effect that the authority of 

the aircraft commander should apply only to the period 

10 
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II 

during whieh the doors of the aireraft were elosed.*17 

The "closure and opening of the external door" formula is 

given a liberal interpretation in cases of foreed landing 50 

that the provisions of Chapter III can continue to apply 

wi th respect to of fences and other acts commit ted on board 

an aireraft until competent authorities of aState take over 

the responsibili ty for the aircraft, for the persons and 

property on board. Pursuant to Art 5 (1) the flight must be 

international, or if it is domestie it must have a foreign 

element 50 that the provisions of Chapter III can be 

applicable to offences committed on board. 

An offence or aet is expected to have been committed by a 

person on board an aircraft if it is to te regulated by the 

Convention. "The Convention will not apply if the author of 

the act or omission was not, at the time it took place, on 

board the air~raft, even though the same may have produced 

effect on any person or thing on board".*18 However, if the 

aet or omission is committed on board the aircraft and 

produces effect outside i t, 

applicable. *19 

then the Convention is 

It is argued that cases of unlawful seizure of aireraft such 

as the "Cooper Incident" in which the hijacker parachuted 

out of the plane are outside the scope of the Tokyo 

Convention. *20 In our opinion, the material point is that 

Il 



an offence covered by the Convention was committed on board 

an aircraft in fl~ght; how the offender subsequently escaped 

~s of secondary ~mportance. 

Realising its object, namely, that of creating a continuity 

of jurisdiction over offences and other acts committed on 

board, Art 3 (1) declares that a state of registration is 

competent ta exercise its jurisdiction over offences and 

acts committed on board. However, Art 4 enumerates five 

other s~tuations that might necessitate the other 

contracting States to impose their criminal jurisdiction 

upon offenders. As a rule, however, astate which is not a 

state of registration may not interfere with an aircraft ln 

flight in order to assert its criminal jurisdiction over 

off~nces committed on board.*21 The Convention therefore, 

does not create priority of any of the legislated and 

concurrent jurisdictions, thus allowing them to compete. 

Article 3 mandates the state of registration to take such 

measures as may be necessary to establish its jurisdiction 

in respect of offences committed on board aircraft 

registered in that state. The measures to be taken may 

include amonq other things, acceptance of requests for an 

extradition of an offender, the enactment of national laws, 

or even the conclusion of international agreements with 

other states. ~ecognising the role of national law, Article 

3 (3) does not prohibit any criminal jurisdiction exercised 
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( in accordance with national law. Boyle R.P. writes that the 

provision was meant to "reflect the fact that the 

jurisdict~on over offences or acts committed on board an 

a~rcraft while in flight was an addit~onal concurrent 

crim~nal jurisdict~on which aState could exercise without 

prejudice to other criminal jurisdictions that the state 

might exercise under other legal theories".*22 On the other 

hand, Abeyratne R.I.R., noticing the same provision in aIl 

of the three aviation security Conventions in force, argues 

that "the element of nationality underlines the parochial 

nature of the treatment of the offence and the obstinate 

refusaI of the international community to infuse 

universality to the treatment of the offence".*23 In our 

opinion, this argument might be valid in respect of the 

Tokyo Convention but not in regard to the Hague and Montreal 

Conventions. For example, Evans A. E. correctly posi ts that 

the Hague Convention made a "significant contribution to the 

development of international criminal law by establishing 

uni versaI jurisdiction over the offense (of hi jacking- by 

the author) 50 that the hijacker must be submitted to 

prosecution 'without exception whatsoever' in the meruber 

state in which he is found or, in the alternative, he must 

be extradited".*24 

Article 6, 

Contracting 

reasonable 

articulating one of the main concerns of the 

States to the Convention, provides that the 

measures which the aircraft commander is 



, 
, 

empowered to take against the offenders shall be directed 

at: 

(a) protecting the safety of aircraft, or persons or 

property therein; or 

(b) maintaining good order and discipline on board ; or 

(c) enabling him to deliver an offender to competent 

authorities or to disembark him in accordance with the 

provisions of Chapter III of the Convention.*25 

The quest10n of "reasonable grounds" to believe that a 

person is contemplating or has committed an offence, as weIl 

as that of the degree of "reasonable medsures" to be taken, 

is left to the discretion of the aircraft commander. 

However, Art. 7 safeguacding the interests of the restrained 

person obliges the aircraft commander not to keep an 

offender restrained beyond any point at wh1ch the aircraft 
", 

lands, unless the continuation of such restraint is 

necessitated by the situations mentioned 1n Art. 7 (1) 

sub-paragraphs a), b) or c). The Convention embod les other 

provisions that are intended to uphold the fundamental 

rights and freedoms of the alleged offender. 

Article 6 (2) cognisant of the status and duties of the 

other crew members, empowers the aircraft commander to 

require or authorise their assistance. The passengers are 

under no contractual obligation with the airline to assist 

when any of the scenarios envisaged in Art.l sub-paragraphs 

14 
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( a) and b) are performed. Therefore, the a1rcraft commander 

may only request or authorise but not require the assistance 

of a passenger. The crew members or passengers may take 

reasonable preventive measures w1thout an author1satian of 

the a1rcraft commander 1n order to protect the aircraft or 

persons or property therein.*26 

Article 7 (2) obliges the aircraft commander to report as 

soon as practicable, and if possible before landing in the 

terr i tory of astate, that there is a restrained person on 

board and the reason for such restraint. 

In case of activities eontemplated in Art.1 para. 1(b) and 

for the purpose of Art. 6 para l (a) and (b), the aireraft 

commander may disembark an offender in the terrltory of any 

state. For a serious offence eommitted in violation of the 

penal law of the state of registration of the aireraft, 

however, the offender may be delivered to the competent 

authorit.les of any Contracting State in the territory of 

whieh the aireraft lands. 

The evidenee and information pertaining to an offence 

commi tted on board whieh, under the law of the state of 

registratic.l, are fully in the possession of the aireraft 

commander shall be communicated to the authorities of the 

state that reeeives the delivered person. 
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1 Article 10 protects from subsequent prosecut10n aU those 

who might have acted to prevent an offender from comrn1tt1ng 

an offence or act that might have jeopardised the safety of 

an aircraft 1n fl1ght. 

Despite the fact that Art.l of the Convention avo1ds 

defining the offences falling within its scope of 

application, Art.ll is devoted to the crime of unlawful 

seizure of aircraft or rather precisely to the aftermath of 

this offence. According to Art.ll (1) Contracting PartIes 

are obliged to take aIl appropriate measures to restore 

control of the aircraft to its lawful commander or to 

preserve his control of the aircraft. These States "shall 

permit its passengers and crew to continue their Journey as 

soon as practicable .•. ".*27 Commenting on this article, the 

Chairman of the Drafting Committee, Mr Sidenbladh, noted 

that hijacking could be realised by the use of violence, 

threat thereof; by putting a drug into a dr1nk to be g1ven 

to a pilot so that the command of the aircraft could be 

taken over; the pilot cou Id be cheated to believe that a 

person had been instructed by an operator to take over the 

aircraft.*28 However, responding to the above submission by 

Sidenbladh, the Delegate of Austra11.a emphasised that what 

the Conference was concerned with 1.n the particular case 

" ••• was the end result and not the means by which it had 

been accomplished... The Conference was not worried about 

how the hijacking had been achieved but wanted to restore 
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control to the commander or lawful authorities ... "*29 

Therefore, the expression " force or threat thereof" in Art 

11 should not be allowed to overshadow the main purpose of 

this article which i5 to redress or deal with the 

consequences of the unlawful act by obliging States to 

restore or preserve control. We t3.ke this posi tion m~ndful 

of the tact that Horlick G.N. wrote " ... much of the 

d~scussion of Art Il at the Tokyo Conference centered on the 

breadth of the phrase "force or threat thereof" which 

specifically excludes hijackings by ruse or stratagem ••• " 

*30 Disagreeing with Horlick, the author supports Shubber 

S. who submits that 1f the provision i5 inte~preted in terms 

of i ts purp05e, the question of unla ... rful taking of control 

of an aircraft by ruse or stratagem could be considered dS a 

case of hijacking.*3l 

Article Il is sceptically viewed as a manifestation of a 

tendency of states " ••• to render legal pleonasms a 

statement of the already existing, pre Convention, customary 

international law •.• " Consequently, some states, simple by 

virtue of the fact that they are not parties to a 

convention, tend to disregard their international 

responsibilities emanating from international customary 

law. * 32 A number of conventions, for example, the Geneva 

Convention on High Seas contain simi1ar obligations. Article 

c 19 of the Geneva Convention provides for determining " ••• the 

. 
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action to be ta ken with regard to the ships , alrcraft, or 

property, subJect to the rights of third parties acting ln 

good faith". Horlick G.N., concerned with the practical 

implementation of Art Il (1), writes that thlS provision is 

deemed ta be ineffective against hijackers beca~se there is 

a risk of endangering the flight while attemptlng to restore 

control to the commander."'33 It is significant ta note that 

Art Il (1) contemplates a situation after the aircraft has 

landed with an offender still on board and de facto in 

commando Shepard Ira M. suggests that "credit must be given, 

however, te the Convention 1 s COdlf ication of the pr lnciple 

of qUlck return of plane, crew, passengers".*34 Article Il 

(1) addresses aIl the Contracting States, that is, 

"Contracting States shal1 take .•• ". In support of this view, 

Jacobson P.M. posits that "the use cf plural in the 

provision in addition to the 1ack of any geographica1 

limitation on its applicatlon, indicates that this right lS 

intended by the drafters to be exercised by every state 

party to the Convention.*35 

Circumstances warranting, a Contracting State shall take 

custody or other measures to ensure the presence of any 

person delivered to it pursuant to Art. 13 (1). Measures so 

ta ken should be as provided in the 1aw of the state in which 

the alleged offender is present and implicit1y 50 also 

should be the preliminary enquiry which according to Art.l3 

(4) shall be immediately conducted. 

18 
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Article 13 (2) reminds the Contracting Parties that the 

custody or other measures ta ken should be of reasonab1e 

extent, aimed mainly at enabling the execution of any 

crimina1 or extradition proceedings. Therefore the ultimate 

action to be taken is ei ther prosecution or extradition. 

This view is supported by the provision in Art. 13 (5) that 

aState, having conducted a preliminary enquiry of the kind 

contemplated in paragraph 4 of this Article, shall promptly 

report its findings to the said States and sha11 indicate 

whether it intends to exercise jurisdiction. 

The States specifical1y required to be informed are that in 

which the aircraft is registered and that in which the 

offender holds citizenship, and both have vested interests 

in the proceedings to be pursued. 

According to Art 14 (2), disembarkation, de1ivery, taking 

into custody, or other measures contemplated in Art 13 (2) 

sha11 not have the effect of modification, al teration, or 

possible circumvention, of the admission procedures pursuant 

to the immigration laws of the concerned State. 

At this point it is important to emphasise that, pursuant to 

Art. 16 (2) It ••• nothing in this Convention shall be deemed 

to create an obligation to grant extradition ". There is 

also no specifie obligation to prosecute the alleged 
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offender, the unification of law achieved by the Tokyo 

Convention is confined to the establishment of jurisdiction. 

Art 16 (l) pcovides tha t for the purpose of extradi tion, 

offences committed on board an aircraft registered in a 

Contracting state shall be deemed to have been commltted not 

only in the place in which they were actually done (which 

might be a territory of another Stdte), but also in the 

territory of the flag State. 

Notwithstanding the fact that Art. 16 emphasises the r1ght 

of a f1ag State as regards jurisdiction over offences and 

other acts committed on board, it shou1d not be interpreted 

as creating priority of jurisdiction in favour of a State of 

registration. The Convention establishes a concurrence of 

jurisdictions without grant~ng any of them priority status. 

Therefore, Art 16 (1) is only intended to facilitate 

extradition should the latter be the option of a state in 

whose territory the offender is present. 

The Convention in Art 24 embodies a dispute sett1ement 

mecha.nism. * 36 

The Convention could be justifiably criticised for limiting 

itself only to offences and other acts committed on board an 

aircraft in flight. It does not contain a provision in 

recognition of the nemo bis in idem debet vexani rule. There 
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is no provision governing incidents involving a bare-

huil charter. However, eontrary to the argument that it 

failed to establish a universal jurisdiction over the crime 

of hijacking, or make the of fence an international crime, we 

posit that the Convention was never intended to deal with 

hi jaeking , probably beeause i t was drafted and adopted 

before the epidemie of hijacldngs. 
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(b) Convention for the Suppression of Unlawful Seizure of 

Aircraft of 1970: 

The Legal Commission of the Sixteenth Sess10n of the 

Assembly of ICAO held in September 1968, discussed the 

problem which by that time had reached epidemic proportions, 

namely, the unlawful seizure of aircraft. Pursuant ta the 

discussions conducted the Assembly adopted Resolution 

A16-37 in which it requested the Council, "at the earljest 

possible date, to insti tute a study of other measures to 

cope with the problem of unlawful seizure".*l In the second 

operative clause of the Resolution the Assembly invited 

States, even before ratification of, or adherence to, the 

Tokyo Convention, to give effect to the principles of 

Article Il of that Convention. 

In December 1968 the ICAO Council, having considered 

Resolution Al6-37 referred the legal aspect of the question 

of unlawful seizure to the Legal Committee and requested 

the Chairman of the Committee to establish a Sub-Committee 

to study the problem and draft a text of a convention on 

unlawfu1 seizure of aircraft. The Sub-Committee of the Legal 

Committee met from 10 to 21 February 1969 and from 23 to 3 

October 1969 preparing a draft text of the convention to be 

submitted later to the Legal Committee for consideration. 

At i ts Seventeenth Session (February-r-1arch 1970) the Legal 

24 



Commi ttee, having considered the text of the draft 

convention subm1tted by the SUb-Committee, prepared a Draft 

Convention which it deemed, by a unanimous vote, to be 

ready for presentation to the States as a final draft. The 

Draft Convention was then referred to the CounC'il which in 

accordance with Resolution A7-6 (Procedure for Approva1 of 

Draft Conventions) , transmit ted i t together wi th the 

Commi t tee' s Report to the States and to concerned 

international organisations for their consideration. The 

comments by the States were expected not later than 31 

August 1970. The Councii aiso convened the International 

t:onference of Plenipotentiaries from 1 to 16 December 1970 

to consider the Draft Convention w1th a view to approval. 

In Resolutions A17-3 and A17-4 adopted by the Assembly at 

its Seventeenth Session (Extraordinary) held from 16-30 

June, States were urged " ••• to make every reasonab1e effort 

at the Conference to agree on a convention based on the 

draft convention prepared by the Legal Committee" and "ta 

agree to a provision in the draft convention which would 

require States Parties ta the future convention to report to 

the Council as rapidly as possible aIl relevant information 

regarding the unlawful seizure of aircraft".*2 The General 

Assembly of the United Nations also adopted a Resolution on 

unlawful seizure of aircraft or interference with civil 

aviation, calling upon States "to make every possible effor~ 

to achieve a successful result at the diplomatie 
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conference .•• 50 that an effective convention may be brought 

into force at an early date".*3 Consequently, the convened 

conference adopted the Convention for the Suppression of 

Unlawful Seizure of Aircraft of 1970 (hereinafter referred 

to as the Hague Convention)*4 

Emphasising the necessity of a new and comprehensive 

eonvent~on on unlawful seizure of aircraft, the Delegate of 

New Zealand observed that, "Art. Il of the Tokyo Convention 

was just a piece of paper" and the Indlan Delegate, 

expressing a general view, concurred that "something more 

was needed".*5 Noting the comments of these Delegates, we, 

however, reiterate our s~bmission discussed in the preceding 

section (a) of this Chapter ta the effeet that the Tokyo 

Convention was in fact never intended to regulate the 

problem of unlawful seizure of aireraft but rather the 

aftermath of the aet. 

The objeet of the Hague Convention is expressly embodied in 

the preamble as the concern of the Contraeting Parties about 

the unlawful acts of seizure or exere~se of control of 

aireraft in flight which jeopardise the safety of persons 

and property, affect the operation of air services and 

undermine the confidence of the people in the safety of 

civil aviation. The Contracting Parties appreciate the fact 

that in order to deter such unlawful acts appropriate 

measures need to be taken to punish the offenders • 

. 
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Article 1 (a) deflnes the offence that is being suppressed 

by the Conventlon. The scope of the Convention is widened to 

cover even an accomplice to the offence covered by the 

Convention- something which was not regulated in tl~e Tokyo 

Convention of 1963. 

Analyslng the Tokyo Convention in the preceding section (a) 

of this Chapter, we addressed the question of narcotising 

the pilot and the subsequent hi jackin9 of the air. craft. At 

this point, 

Abeyratne 

our attention is again drawn to the opinion of 

R.I.R. who submits that ostensibly the Hague 

Convention does not by i ts terminology cover such cases as 

the above.*6 Disagreeing with Abeyratne R.I.R., the author 

ls of the oplnlon that an offence is cornmitted if the 

offender, having secretly drugged a pilot, unlawfully seizes 

the control of an aircraft. Criminai law of many states 

regard an act to have been committed by force if the 

offender rendered the victim defenceless with the help of 

drugs, alcohol or any other related substance that 

incapacitates certain faculties of a person. 

The Convention is applicable to offenees that are committed 

or attempted while on board an aireraft in flight. ProposaIs 

to extend "unI awful seizure" to inciude acts committed 

outside the aircraft or while the aireraft is not in flight 

were rejeeted by the Hague Conference.*7 



.. 

Concerning the wording of Art 2, it is reported that 

consideration was given to the fact that crirninal laws of 

states were diverse and that sorne states did not even have 

provisions for penalties for this offence in thelr national 

laws, the compromise solution therefore, was to formu la te 

Art 2 in general terms without establish~ng minimum or 

maximum penaltIes. The Sub-Cornmittee of the Legal Cornmittee 

"intended the hijaeklng of an aireraft to constltute a 

speclal offenee, to be punished by special penalties". 'Ir!:! 

There was, therefore, an intention to persuade the states 

to punish the offenders severely but without eategoClcally 

establishing minimum penalty or penalties in Art 2. Article 

2 needs to be read in conjunction with Art 7 whieh provldes 

that Il o •• authorlties shall take their decision in the same 

rnanner as ln the case of any ordlnary offenee of a serious 

nature under the law of that State"o 

If in the Tokyo Convention t'.e criterion used to determine 

an aireraft "in flight" is, inter alia, the application of 

power in preparation for a take-off, then that cri ter ion is 

disearded by the Parties to the Hague Convention. Defining 

an aireraft in flight, the Hague Convention maintained the 

formula pertaining to the clos ure and opening of the 

externa 1 doors, a cr i ter ion i t i nher i ted f rom the Tokyo 

Convention. In the words of Abeyratne RoI.Ro, Article l is 

rendered destitute of effeet if an offence is committed 
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while doors of the aireraft are open.*9 We submit that 1f 

the external doors of an aircraft are opened the local 

authorltles have access as weIl as jurisd1ction; there is 

therefore, no legal vacuum and the regulation of an incident 

in such a sltuation is a matter of national law and was as 

such never intended to be covered by the Convention. 

Mankiewicz R.H. writes that "any hijack1ng ini tia ted or 

attempted before the elosing or opening of the aireraft 

doors" is outside the scope of the Convention and the 

applicable law in such situations 

where the act is committed.*lO 

is that of the state 

Pursuant ta Art 3 (3) the Convention is applicable if the 

point of departure or the actual landing point of the 

hijaeked airera ft is outside the territory of the flag state 

of that aireraft. This is so whether the flight is domestic 

or international. With regard to the territorial application 

of the Convention, we note that Art 4 restriets the 

application of the Convention ta situations where the point 

of departure or landing, actual or intended, is outside the 

territory of the State of registration. Therefore, if an 

aircraft with an intended destination in another country is 

hijacked while in flight but before leaving the territory of 

the State of registration, and forced to land in the same 

territory, then the Convention is not applicable 

notwithstanding the fact that the flight was international. 

The reason for this arrangement could be that if the 



hi jacking scenario is foi led wi thln the terrl tory of the 

State of reg1stration, then the possibill.ty of prosecution 

by that state 1S in no way in quest1on. However, the 

situation could be different if deals or concessions, 

simllar to the agreement in the Achille Laura incident to 

give the hiJackers a safe conduct , are made in order to 

save the lives of the passengers, crew and property on 

board.*ll 

An alrcraft forced ta land in circumstances envisaged ln 

Art. 1 of the Hague Convention is deemed to be ln flight 

until the competent authorities take over responsibility for 

the aircraft and for persons and property on board. 

While mandating the Contracting States ta take the necessary 

measures to establish their jurisdiction over offences 

stipulated in Art. l, and acts of violence against 

passengers and crew members, Art. 4 institutionalises the 

following jurisdictions: 

(a) the state of registration of an aircraft; 

(b) the state in which the aireraft lands with the offender 

still on board. 

(c) the state of a lessee ( in a barehull charter) if his 

principal place of business or his permanent residence is 

in that state. 
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furthermore, according to Art. 4 (2) a Contracting State in 

whose terrl.t.ory an offender is found is obliged t.o take 

measures t.o est.ablLsh Lt.S Jurlsdiction if it does not 

extradlte hlffi pursuant to Art 8 to any of the three states 

mentLoned supra. The condLtion that the offender should be 

present Ln the territory of the State exercising 

jurisdlctLon means that " ••• the Hague Convention covers 

both instances of where the offender is present in a 

terr i tory whilst commi tting an of fence or after an offence 

has been committed".*l2 Article 4(2) removes any 

possLbility for safe havens. It could be argued that Art 

4 (2) of the Convention by allowing aIl Contracting Parties 

to exercise their jurisdictions, makes hijacking an 

international offence subject to universal jurisdiction. 

Among the states specifically named to be 

informed about a person being in custody 

is 

immediately 

and of the 

the state circumstances warranting his detention 

mentioned in Art. 4 para. 1 (1), namely, the state of the 

lessee in a barehull charter arrangement. 

The Contracting State of the territory in which the offender 

is found shall, if i t does not extradi te him, be obliged, 

"without exception whatsoever" and whether or not the 

offence was committed in its territory, 

to its competent authorities for 

prosecution.*13 

to submit the case 

the purpose of 
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Ghosh S.K. posits that "the measured significance of 

Hague's procedural principles regarding detentlon of the 

accused is heightened by the forceful prOVISlons absent at 

Tokyo, i. e. Art. 7, which requlres prosecution wlthout 

exception whatsoever, unless extradition arrangements have 

been made". *14 In contrast to the ~okyo Conventlon which 

does not instltute an international system to deter 

hijackers, the Hague Convention makes it an obligation for 

the Parties to present the case to the competent authorlties 

for prosecutlon or extradite the offender ln their 

territory.*lS Another author, Christine van den Wijngaert, 

comparing the conventions on aviation security to earlie': 

international instruments, concludes that the av.iat:ion 

security conventlons comprehensively developed the princlple 

aut dedere aut judicare.*16 

Article 7 of the Hague Convention obliges a Contracting 

state to refer a case to its competent authoritles and 

according to van den Wijngaert r' ...... the aut judicare 

obligation is restricted to submitting the case to these 

authorities "who, in their discretion decide whether or not 

to bring a prosecution against the offender ••• "*17 It 

should be noted that sometimes these authori ties cannot 

prosecute the offender, for example, when the offender is 

certified insane or i5 a minor and at times under compelling 

occasions they may exercise the prerogative "nolle 
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The decision to be taken by the authori ties viewing a case 

is expected to reflect the serious nature of the offence of 

unlawful seizure of aireraft, an act that should be treated 

like any other grave offence, hence the need for a severe 

punishment pursuant to Art 2 of the Convention. 

In the case of Abarca, which wouid have been governed by the 

Montreal Convention if this instrument had been in force at 

that time, the application of the principle aut dedere aut 

judicare was tested, linking it with other concepts 

significant when deciding the question of jurisdiction, 

narnely, ratione materiae and rationae loci. Abarca, a 

Spanish national, was a member of a poiiticai organisation 

that was struggling to overthrow the regirne of General 

Franco. Intending to sabotage the Iberia aircraft, Abarea 

left a suitcase full of explosives on the tarmac of the 

Geneva airport, among the suiteases that were to be loaded 

in the Iberia aireraft bound for Spain. The suitcase was, 

however, discovered in time and the attempt to sabotage the 

plane was thus foiled. Abarca fled to Belgium. Switzeriand 

filed a request for his extradition but the government of 

Belgium refused on the grounds of the poiiticai offence 

exception. It is reported that Abarca couid not at any 

rate, be proseeuted in Belgium where he was a fugitive 

( because he had attempted to commit the offence abroad and 



was a foreign national; therefore, Belgium laeked 

extraterritorial jurisdiction (i.e jurisdiction rationae 

l2Ei). Alternatively, eriminal law of Belgium had laeunae in 

that it had no appropriate provisions to cover this specifie 

ease (i.e. jurisdiction rationae materiae). Furthermore, 

extradition to Switzerland eould not be effeeted due to the 

notion of political offence exception.*l8 

Therefore the Hague Convention endeavours to tackle the 

problems witnessed in Abarca's case by providing that: 

(a) States shall enaet laws to eneompass the offenees 

regulated by the Convention, making them punishable by 

severe penalties. (Art 2) 

(b) States shall exercise extra terri torial jurisdietion as 

regards the regulated offences and unlawful acts.(Art 4 para-

I and Art 7) 

(c) Astate shall present for prosecution an offender found 

in its territory. (Art 4(2) and Art 7) 

Unlike other instruments of international treaty law, the 

Hague Convention does not contain the non-extradition of 

nationals 

inclusion 

and 

of 

the poli tical of fence exceptions. The 

these exceptions in aviation security 

conventions would have frustrated the object of these 

conventions in that most cases of unlawful seizure of 

airera ft are often associated with a political element. 
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It is to be noted that conflicting interpretation of Art 7 

as a result of the formulation of the English and French 

versions of this Article can crea te misunderstanding. 

According to the French text of the Hague Convention a 

Contracting Party is obliged to submit "1 affaire a ses 

autorites competentes pour l~xercice de l'action penal" and 

the English version provides that the submission of the case 

is "for the purpose of prosecution". 

We therefore, conclude that the Convention does not oblige a 

State to prosecute or extradite, but rather, either to 

present the case for prosecution, or failing this, to 

extradite the offender found in its territory. We conclude 

also that this is the essence of the principle aut dedere 

aut judicare. 

The process of extradition is in theory purported to be 

facilitated by the provisions of Art 8 of the Convention. 

The inclusion in Art 8 paragraphs (2) and (3), even if with 

good intentions, of the clause to the effect that 

extradition " ••• shall be subject to the conditions provided 

by the law of the requested state", could lead to the 

frustration of the attempts of facilitating extradition. 

McMahon J.P. posits that hijacking is inextricably 

intertwined with the notion of political offences and the 

concept of asylum. Hence, if an international agreement 
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requiring extradition or prosecution is to function in 

deterring the forcible diversion of aireraft, it must be a 

compromise between the preservation of the State's right to 

grant refuge to individuals who flee from proseeution and 

the need to discourage hijackers. A liberal approach to the 

issue of asylum will fail to solve the problem of hijacking, 

while too strict a requirement for extradition or 

prosecution will be unacceptable to Many na t1ons. * 19 l t 

should be noted that the recent trend followed by states in 

cases of unlawful seizure of aircraft has been to sentence 

the offenders and consider the question of granting them 

political asylurn after they have served their sentences. 

We have noted supra that the Convention discarded with the 

nationali ty and poli tical offence exceptions in regard to 

extradition. Therefore, the Contracting States regulating 

the unlawful seizure of aircraft, pursuant to Art 8 (1) of 

the Convention, as an extraditable offence in every treaty 

to be concluded between them, should not disregard this 

fact. 

In a bilateral arrangement, Canada and the United States 

further developed the measures meant to deal with the 

aftermath of unlawful seizure of aircraft by providing in 

the Joint Canada-USA Declaration on no take-off of hijacked 

Aircraft, that their governments agreed not to allow (except 

under extraordinary circumstances), a hijacked aircraft 
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which has landed 1.n their territory to take off again.*20 

In essence, this Declaration means that the Parties to it 

shall not permit the departure of aircraft with hijackers 

and hostages on board. 

Without nullifying 

concluded by the 

the agreements in 

Contracting Parties 

force or 

with the 

to 

aim 

be 

of 

affording each other assistance in criminal matters, Art 10 

serves as a legal basis for mutual assistance among the 

Parties when conducting criminal proceedings in respect of 

the offence and other acts mentioned in Art 4. The law of 

the State requested shall apply in aIl cases. 

An important obligation not embodied in the Tokyo Convention 

is the dut Y of the contracting States to report to the 

Council of the International Civil Aviation Organisation any 

relevant information concerning the specifie issues 

mentioned in Art Il paras Ca), Cb) and (c). If the 

Contracting Parties fulfill this dut y bona fide, then ICAO 

will be in a position to study 

of the Convention and thus 

recommendations pertaining to 

the implementation process 

be able to make necessary 

the safety and security of 

civil aviation. Furthermore, the dut Y to report is also 

embodied in Annex 17 to the Convention on International 

Civil Aviation of 1944. 
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(c) Convention for the Suppression of Unlawfu1 Acts Against 

the Safety of Civil Aviation of 1971: 

In June 1970, the Seventeenth Session (Extraordinary) of the 

ICAO Assemb1y adopted Resolution Al7-20 in which it directed 

the Council of ICAO "to convene -::he Legal Comml.ttee if 

possible not later th an November 1970, in crder te prepare, 

as a matter of first priority on its Work Programme, a draft 

convention on acts of unlawful interference against 

international civil aviation (other than these covered by 

the draft Convention on unlawful seizure of aireraft) 

with a view to adoption of the convention at a diplomatie 

conference as soon as praeticable and if possible not later 

than the summer of 1971 in the Northern Hemisphere; ••• ".*l 

It is reported that the ICAO Assembly was concerned with the 

increasing number of acts of violence endangering 

international air navigation.*2 

Adopting Resolution Al7-20, the ICAO Assembly was aware of 

the fact that due to the time factor stipulated in this 

Resolution for the adoption of the draft conventl.on, the 

established procedure for the drafting of conventions within 

the framework of ICAO would not be observed. Consequently, 

to expedite the process of the drafting of the convention, 

the Sub-Committee which i5 normally established to study the 

subject and draft the text ta be eonsidered by the Legal 

Committee was in this case not formed. The Chairman of the 
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Legal Conunittee assisted by the Secretariat prepared the 

draft text of the convention on acts of unlawful 

interference against ~nternational civil aviation. 

At ~ts Eighteenth Session, held from the 29 September to 22 

October 1970, the Legal Committee considered the question of 

the convention to be prepared pursuant to the directive of 

the Resolution Al7-20. The Report and the Annex thereto 

presented by the Chairman of the Legal Committee served as a 

basis for the discussions. The Chairman of the Legal 

Committee, noting that in an extraordinary brief period of 

time, a draft Convention on Unlawful Seizure of Aircraft had 

been prepared, appealed to the oelegates to the Eighteenth 

Session to manifest a similar spirit during the drafting of 

the convention because "threats to international civil 

aviation were constantly becoming more alarming and grave. 

New aspects, new facets, and more spectacular types of 

offences were occurring ••• For each type of offence, an 

3dequate legal rule would have to be adopted".*3 

The terms of reference of the Legal Committee were as 

provided in resolution Al7-20, namely, "to prepare ••• a 

draft convention on acts of unlawful interference against 

international civil aviation (other than those covered by 

the draft convention on unlawful seizure of aircraft".*4 

The Legal Committee prepared and considered the draft as 



.'. being ready for presentation to States as a final draft and 

it referred the final draft te the Council of ICAO for the 

latter to transmit it to States for their consideration in 

accordance with the procedure established by Resolution A7-

6. The Council circulated the drafe convention together with 

the Legal Committee's Report thereon and requested States to 

send their comments by l April 1971. The Council convened an 

International Conference of Plenipotentiaries which was held 

from 8 to 23 September 1971 and the conference eventually 

adopted the Convention for the Suppression of Unlawful Acts 

Against the Safety of Civil Aviation of 1971 (hereinafter 

referred to as the Montreal Convention).*5 

It should be emphasised that notwithstanding the fact that 

the Montreal Convention embodies aIl but five Articles 

similar to those contained in the Hague Convention, it also 

covers other types of offences. 

Article 1 of the Montreal Convention enumerates offences 

which pursuant to Art 3 are to be punishable by severe 

penalties. Matte N.M. writes, "the most obvious lacuna 

left by the Hague Convention and, furthermore, which 

motivated the drafting of the Montreal Convention, 1S that 

it applies only to aircraft in flight".*6 In this regard we 

submit that it was not by oversight that the application of 

the Hague Convention was limited to aircraft in flight. The 

Hague Convention separately addresses the problem of 
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unlawful seizure of aireraft as a matter of priority. 

InCidents of sabotage are a phenomenon that began to 

confront civil aviatlon at a later stage. Consequently, a 

need arose to legislate ev en offences perpetrated on the 

ground, hence the adoption of the Montreal Convention. 

The preamble of the Hague Convention distinguishes the main 

focus of this Convention from that of the l-1ontreal 

Convention. The former Convention reads: " •.• considering 

that the unlawful acts of seizure or exercise of control of 

aircraft in flight jeopardise ••• ", whereas the preamble ta 

the latter Convention provldes: " ••• considering that the 

unlawful acts agalnst the safety of clvil aviation 

jeopardise ••• ". Therefore, from these extracts i t is clear 

that the scope of the Montreal Convention is comparatively 

broad in respect of offences governed by it. 

Article 1 para 1 b), cl, d) pertains to sabotage activities 

and Article 1 (1) listing the offences covered by the 

Convention, requires that an unlawful act committed by an 

offender should also be coupled with an element of intent or 

mens rea. In a case decided in South Africa invo1ving the 

State versus Jeffers, the accused, Jeffers, told one of 

the flight attendants to inform the captain that he was 

hijacking the aircraft enroute from Durban to JOhannesburg, 

(that is, a domestic f 1ight governed by the South African 

Civil Aviation Offences Act of 1972), and that they should 



l fly to Maputo. The statute was enacted in order to 

implement the aviation security conventions in force. 'fhe 

defence counsel argued in vain that Sl.nce che accused was 

drunk mens rea or intention to hijack could not be 

established, especially since the accused did not leave his 

seat and was not aggressive. The accused clalmed that he was 

only joking.*7 

Article l (1) d) requires restrictive interpretation in that 

the destruction or damage caused to air navigation 

facilities or interference with the operation of these 

faclli ties are deemed to be of relevance to the Montreal 

Convention only lf any of the se acts is likely to endanger 

tne safety of aircraft in flight. For example, there are 

states that close their airports at night; hence, shou ld a 

control tower be sabotaged at night when there is no civl.l 

aircraft that is supposed to be or expected to be in flight 

in that state and in need of the air traffic control 

services, the Montreal Convention will not be applicable. A 

further limitation directed at Art l para l d) is provided 

in Art 4 (5) which states that " ••• thl.s Convention shall 

apply only if the air navigation facili ties are used in 

international air navigation". 

According to Diederiks-Verschoor 1.H. Ph. the clause 

"endangering the safety of an aircraft" means that false 

bomb alerts, which cause only delay and no damage to the 
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( aircraft are not covered. Hoaxes thus remain beyond the 

reach of the Convention.*8 In our opinion bomb alerts, 

whether verified statements or s1.mple hoaxes, are 

potentially dlsastrous if one takes into consideration the 

state of mind of the pilot and the reaction of the 

passengers after hearing that the aircraft is containing an 

armed bomb. The matter is further complicated by the fact 

that in such a situation the pilot needs to execute an 

emergency landing, possibly at an airport unfamiliar to 

him, or on a strip of land that may be unsuitable for the 

type of aircraft involved. The pilot might not even possess 

a map of that airport. A hoax might necessitate the 

re-routing of the aireraft ta a particular airport; however, 

an insufficl.ent amount of fuel might eventually cause a 

crash landing. Therefore, in as much as hoaxes do jeopardise 

or are likely ta endanger the safety of civil aviation, the y 

cannot be interpreted to be outside the scope of application 

of the Mcntreal Convention, simply because their 

consequences may happen to be mere delays and no damage is 

actually done to the aircraft. Pursuant to Art 1 (1) e) the 

l.nformation 50 communicated should have been known ta be 

faise by the offender and this therefore reinforces the 

requirement of a guil ty rnind envisaged in paragraph (1) of 

the same Article. 

The definition of an aircraft in flight is similar to that 

gi ven in the Hague Convention. The aireraft is, for the 
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purposes of the Convention, deemed to be in fl1ght as soon 

as the door is closed after embarkat10n until it 15 opened 

for d1sembarkat10n, and that pursuant to Art 2(a) the flight 

is deemed to be continuing in case of forced land1ng until 

the competent authorities take over the respons1b111ty for 

the aircraft, persons and property on board. 

Article 1 (b) declares that it is an offence to destroy an 

aircraft in service. In accordance with Art 2 (b), an 

aircraft 1S deemed to be in service from the beginnlng of 

the preflight preparation of the aircraft by ground 

personnel or by the crew for a specifie flight until twenty-

four hours after any landing; the period of service shall, 

in any event, extend for the entire period during which the 

aircraft is in fI ight as defined ln paragraph (a) of this 

Article. In thl.S regard Ab~yratne R. l • R. correctly argues 

that the formulation of Art 2 (b) on "aircraft in service" 

leaves outside the scope of the Convention, acts of sabotage 

committed before the beginning of the preflight preparat10n 

of the aircraft or twenty-four hours after any landing. *9 

We, however, emphasise that the Contracting Parties to the 

Convention intentionally did not stretch the provlsions of 

Art 2 b) to encompass even aircraft "not in service" and 

there is, therefore, no loophole in this Article. For the 

purposes of the Convention the legal status of an aircraft 

"not in service" is not different from that of any other 

chattel or movable property, hence it is not regulatec by 
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the Convention. 

As regards the punishment oE offenders, the Delegates to the 

Eighteenth Session of the Legal Committee dec~ded that while 

it could be appropr~ate to state in the draft convention on 

unlawfu1 seizure of aircraft, that "each Contracting State 

undertakes to make the offence punishable by severe 

penal ties", the case was different in the convention that 

was being drafted by the Eighteenth Session because there 

were several d~fferent acts, each of which would constitute 

an offence, and that therefore, each offence should be 

punishable in accordance with its gravity. The language of 

the araft convention on un1awful seizure of aircraft was 

maintained, but the phrase " the offence" put in the 

plural.*lO 

The Convention recognises five jurisdictions over the 

offences it regulates and the fifth one enshrined in Art 5 

(1) a) is not contain~d in the Hague Convention. 

The Convention contains in Art 10 obligations that are 

~ntended to dea1 with the aftermath of the commission of any 

of the offences enumerated in Art 1. Therefore " .•• any 

Contracting State in whose territory the aircraft or 

passengers or crew are present shall faci1itate the 

continuation of the journey of the passengers and crew as 

soon as practicable and shall without de1ay return the 
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aircraft and its cargo to the persons lawfully entitled to 

possession"*ll 

Contracting States to the Convention noting that prevent10n 

is better than cure, also made it a legal obligation for 

the Parties to endeavour to take aIl practicable measures 

for the purpose of preventing the offences enumera ted in 

Art 1. Pursuan t to Art 12, the Parties to the Conven tlon 

with the same purpose of preventing the perpetration of 

offences mentioned in Art 1 assumed an obligation to furnish 

any relevant informat10n that might be of assistance to any 

of the states mentioned in Art 5 (1). 

Like the Hague Convention, the Convention lS silent on the 

question of POl1 tlcal offence exception. It is therefore, 

worth noting the aLt1tude of states on th1S issue. When 

Venezuela was ratifying the Convention it expressed a 

reservation with regard to Articles 4, 7, and 8 to the 

effect that it "will take into conslderat10n clearly 

polit1cal motives and the circumstances under which offences 

descr1bed in Article l of this Convention were committed, in 

refusing to extradite or prosecute an offender, unless 

financial extortion or inJury to the crew, passengers, or 

other persons has occurred. "*12 In response, the United 

Kingdom made a declaration to the effect that it does not 

regard as valid the reservation made by the Government of 

the Republic of Venezuela in so far as it purports to limit 
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the ob11gat10n under Article 7 of the Convention to submit 

the case against an offender to the competent authorities 

of the state for the purpose of prosecution.*13 

The US-UK Supplementary Extradition Treaty which entered 

into force on December 23, 1986, waives the po1itica1 

offence exception to those who are accused of offences 

covered by the conventions against terrorism, or to those 

accused of committing grave crimes. However, the treaty 

allows the denial of a request for extradition if the 

accused can convincingly prove that the real core of the 

problem is a question of h1S race, religion, nationali ty or 

political convictions, or that in a court prejudiced by any 

of these factors he would be unfair1y tried if 

extradited.*14 

Article 13 of the Convention obliges parties to keep the 

International Civil Aviation Organisation informed about the 

incidents against civil aviation and the measures taken. The 

Delegate of Venezuela to the International Air Law 

Conference (1991) revealed a communique from her Government 

transmitting the final report by the Attorney-General of 

Venezuela on the Government 1 s handling of the case of the 

destruction of Cubana de Aviacion in 1976, which indicated 

that, in accordance with the Montreal Convention, the 

perpetrators of the heinous act had been prosecuted, and 

were serving twenty year prison terms in Venezuela.*IS 
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Lawyer. Vol. 23. No.3. Fa11 1989. p.784 

*15. Conference Minutes. International Air Law Conference 

(1991). Third P1enary Meeting. p.21 • 
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(d) Protocol for the Suppression of Unlawful Acts of 

Violence at Airports Serving International Civil Aviation, 

Supplementary ta the Convention for the Suppression of 

Unlawful Acts Agdinst the Safety of Civil Aviation: 

In "response ta the terrorist attacks which took place in 

December 1985 at the V1enn~ and Rome airports" a proposaI to 

prepare a new instrument for the suppression of unlawful 

acts of violence at airports serving international civil 

aviation was presented by Canada ta the 26th Session of the 

ICAO Assembly.*l. 

The Montreal Convention of 1971, enumerating in Art 1 

of fences that fall within its scope of application, also 

made a reference ta an act of violence against a person on 

board an aircraft in fl1ght. *2 AlI other acts anticipated 

in Art l of the Montreal Convention relate to interference 

or sabotage of aircraft, air navigation facilities and 

communication of false information that is l~kely to 

jeopardise the safety of civil aviation. Therefore the 

Convention does not regulate the acts of violence 

perpetrated against persons on the ground at airports 

serving international civil aviation. 

The long title of the Protocol for the suppression of 

Unlawful Acts of Violence at Airports Serving International 

Ci vil Aviation, Supplementary to the Convention for the 

. 
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1 Suppression of Unlawful Acts aga1nst the Safety of Civil 

Aviation spells out the purpose of the instrument. *3 'rhe 

first paragraph of the preamble expresses the cancern of the 

contracting States about the acts of violence at the 

airports serv1ng 1nternational civil aviation which do, or 

are likely to, endanger the safety of persans. 

As a supplementary instrument to the Montreal Convention, 

the prov1sions of the Protocol are grafted ~nto the 

correspond1ng Articles of the Convention. The Protocol 

declares it to be an offence to unlawfully and 

intent~onally commit an act of violence against a person at 

an airport serving internat~onal civil aviation wh~ch causes 

or is likely to cause ser~ous ~nJury or death. Furthermore, 

it rnakes it an offence to be engaged in an act of violence 

at an airport serving international civil aviat~on that 

result ~n the destruction or serious darnaging of the 

facilities of that airport, "if such acts endanger or are 

likely to endanger the safety of that airport".*4. In our 

opinion the expression "if such an act endangers or 1S 

likely ta endanger the safety of that airport" qual~fies the 

extent of violence that could determine the appl1cability of 

the Protocol to acts envisaged in Art II (1) of the 

protocol. 

According to Milde M. "the fundamental qualifying element is 

that the act endangers or is likely to endanger safety of 

---~---------



{ tnat airport".*5 

The author appreclates the fact that the expression tI ••• any 

person cammits an affence if he unlawfully and 

intentianally, using any device, substance or weapon", 

contained in Art II (1) of the Protocol was Intentiona11y so 

farmulated in arder to ensure that f)nly seriaus acts )f 

v io lence could be covered by the Protocol. Hawever, the 

author is of the opinion that serious acts of violence 

against persans at an airport can alsa be perpetrated by 

ordinary, unarmed crlminals or by a group of people pursuing 

pol i tlcal ends and weIl trained, for example, in martial 

arts. Therefore, unless Art II (1) is gi ven a liberal 

interpretation to cover unlawfu1 acts committed against 

persons at the airport even by unarmed affenders, such 

acts of violence committed by the latter are not covered as 

a result of the qualification " ••• using any device, 

substance, or weapan". 

5ignin9 the Montreal protocol, the Government of the Kingdom 

of the Netherlands declared that, Il in the light of the 

preamble, it understood the provisions laid down in Articles 

II and III of the Protocol to signify the followin9: 

only those acts which, in view of the nature of the 

weapons used and place where they are committed, cause or 

are likely ta cause incidental 1055 of life or serious 

in jury among the general public. shall be classified as acts 
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t .. of violence withln the meaning of the new paragraph l bis . 

(a), as contained ln article II of the Protocoli 

- only those acts WhlCh, in Vlew of the damaye WhlCh they 

cause to bUlldings or aircraft at the airport or thelr 

disruptlon of the services provided by the airport, endanger 

or are likely to endanger the safe operation of the alrport 

in relation to international clvil aViation, shall be 

classed as acts of violence within the meaning of the new 

paragraph l bis. (b) as contained in Article II of the 

Protocol" • 

The Legal Committee of the International Federation of 

Airline Pilots' Association tried in vain to have Art l (1) 

bis. of the Deaft Nontreal Protocol, then a draft, extended 

to embrace other facilities indirectly linked with civll 

aviation, such as, town terminaIs, passenger and crew 

coaches etc.*6. In our oplnion incidents occurring ln these 

places are regulated by domestic law as they lack an 

'international' element, and there is therefore no need to 

unify any international aspects. 

Bearing in mind the fact that, pursuant to Art l of the 

Protocol, the Convention and the Protocol shall be read and 

interpreted together as one single instrument, that the 

Protocol supplements the Convention, the Parties to the 

Protocol are therefore obliged to observe and comply wi th 

the obligations contained in the Convention. However, i t 
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should be noted that no ratification of the Protocol amounts 

to ra tl f ica tion of the ~-1ontreal Convention. Articles V (2) 

and VIl (2) de facto prohibit States that are not Parties 

to the Convention from being Parties to this Protocol. 

The Internatlonal Air Law Conference (1988) adopted the 

Montreal Protocol and a Resolution which, emphasising the 

importance of preventive measures against acts of unlawful 

interference with lnternational civil aviation, urged the 

Contracting States to render technical, financial and 

material assistance to the needy States in order for them to 

be able to adopt effective preventive measures. 

FOOTNOTES 

*1. Mi1de M. ICAO /OACI. Annals of Air and Space Law. vol. 

XIV 1989 p.465. 

*2. Article l (1) a) Montreal Convention of 1971. 

*3. Montreal Protoco1 of 1988. ICAO Doc 9518. 

*4. Article II (1) b). 

*5. Milde M. ICAO/OACI. Annals of Air and Space Law. Vol. 

XIII 1988 p.313 

*6. See- van Wijk A. IFALPA 19th Legal Committee Meeting, 

Paris, 1617 September 1987, Air Law 1988. p.50. 
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CHAPTER II 

Analysis of the Convention on the Marking of Exploslves for 

the Purpose of DetectIon of 1991: 

(a) Preparatlon of the Convention: 

The delegate of Cuba to the International Air Law Conference 

(1991) we1coming the new draft convention, regretted that it 

came too late- years after the destruction of Cuba' s flag 

carrier wi th the use of C-4 plastic explosives. "ICAO was 

capable at the time only of condemning such an act through a 

Resolution of the Assembly (Resolution A225, stIll in 

force"), sa id the Delegate.*l) Recalllng the 23 June 1985 

Air Indla disaster off the coast of Ireland, the Delega te 

from Indla noted that the Court of Inquiry recommended that 

ICAO and States members should review the aviation securlty 

measures but "it was unfortunate that no tangible measures 

had been taken at the international level to respond to that 

appeal until after the Lockerbie tragedy".*2 

The Secretary General of the United Nations opening the 

Conference lamented that the initiative and final stimulus 

to legis1ate internationally for the marking of plastic 

explosives for the purpose of detection were unfortunately 

embedded in a human tragedy, the Pan American 103 disaster 

a t Lockerbie. * 3 • The 21 December Pan Am 103 destruction 

. 
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a t Lockerb.l.e. * 3. The 21 December Pan Am 103 destruction 

alerted the whole world about the risks to which civil 

aV.l.at.l.on was .l.ncreasingly being exposed. It .l.S reported that 

tne destruct.l.on of Pan Am 103 was determined to have been 

caused by a plastic explosive, namely the Semtex, concealed 

in a portable cassette player/radio. Lest we forget, it 

should be noted that the first incident directed against 

civil aVIation .l.n which the available evidence proved that 

plastic explosives were used, was the explosion on board a 

TWA 727 while the latter was approaching Athens on 2 April, 

1986. As a matter of fact, while civil aviation authorit.l.es 

responded to the destruction of Pan Am 103, mar.l.time and 

other modes of transportat.l.on evinced considerable concern 

also. The UN Secretary General stated that the significance 

of the Conference was not, therefore, limited to the safety 

of aviation - lt was much wlder.*4. The United Nations and, 

in particular, the International Civil Aviation 

OrganisatIon, regarded the threat posed by the difficulty of 

detecting certain types of explosives with deep concerne 

Consequently, on 30 January, 1989 the ICAO Council, after 

discussing the Report of the Chairman of the Committee on 

Unlawful Interference pertaining to the Pan AM 103 

destruction, mandated its President to estabilsh an Ad Hoc 

Group of Specialists on the detection of exp1osives.*5. 

On 16 February, 1989 the ICAO Couneil adopted by a consensus 
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a Resolution which, in Operative Clause 9, "urges membcr 

states ta exped~te, in the llght of Assembly Resolution A26-

7, App. ,... 
'-, research and development 

explosives and on securlty equl?ment, 

on detectlon oE 

to continue to 

excnange such ~nformation, and to conslder now to achleve an 

internat~onal reg~me for the marking of explosives for the 

purpose of detect~on ". *6. The Council thus, env~saged an 

lnternational reglme. 

On 14 June 1989, the UN Secur~ty Council adopted Resolutlon 

635 (Appendix A) expressing its concern "at the ease with 

which plastlc explosives can be used in acts of terrorism 

with Iittie rlsk of detection"; urging ICAO to Intenslfy its 

work in preventIon of acts of terrorism against cIvil 

aviation, partlcularly its work on devising an international 

regime for the ~arking of plastlc explosives for the purpose 

of detectl0ni urging aIl States, especially the producers of 

plastic or sheet expIosl ves, Il ta intensif y research into 

means of making such explosives more easily 

detectable ••• "*7. 

The UN General Assembly adopted Resolution 44/29 of December 

1989 urging , in clause 12, the ICAO "to intensif y its work 

on devising an international regirne for the rnarking of 

plastic or sheet explosives for the pu.cpose of 

detection".*8. 
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1'he establlshed Ad Hoc Group of Specialists met in March 

1989 and later on referred its Report ta the Comm1ttee on 

Unlawfu1 Interference for review. 

On 29 June 1989, after considering the Report of the 

Commi t tee on Unlawful Interference on the Report of the Ad 

Hoc Group of Specialists, the ICAO Council elevated the 

1ssue of the "preparation of a new legai instrument 

regarding the mark1ng of explosives for detectability" to 

the status of highest priority in the work programme of the 

Legal Committee. 

At the 27th Session of the ICAO Assembly (September-October 

1989) a draft Resolution on the marking of plastic and sheet 

explosives for the purpose of detection (A27-WP/115,EX/37), 

was submitted to the Executive Comm1ttee by the Delegations 

of Czechoslovak1a and the United Kingdom. 'fh1s draft, then 

adopted by the Assembly as Resolution A27-8 (Appendix B) 1 

"calis upon the Council to convene a meeting of the Legal 

Committee, if possible in the first half of 1990 to prepare 

a draft internat10nal 1nstrument (on the marking of plastic 

explosives for the purpose of detection- explanation by the 

author) with a view to its adoption at a diplomatie 

conference as soon as practicable thereafter in accordance 

with the ICAO procedures set out in Assembly Resolution 

A7-6".*9. 
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Pursuant to Rule 12 b) of the Rules of Procedure of the 

Legal Committee, the ChaLrman of the Legal CommLttee 

established a Special Sub-Commi ttee and actLng under Rule 

17, the Chairman appolnted Mr A. W. G. Kean, CBE (UK) as 

Rapporteur. Legdl experts from 17 states were appointed to 

render their serVIces as members of the Sub-CommLttee.*lO. 

Furthermore, in accordance wi th Rule 13 b) fi ve states had 

their Representatives as ex-officio members of the Sub-

Committee. The sixth ex-officia member (Venezuela) was not 

availab1e. 

'rhe terms of reference of the Sub-Committee were: to study 

the subject of a draft instrument re1ating ta the marking of 

exploslves for detectability and to prepare a draft text to 

be considered by the 27th Session of the Legal CommLttee. 

The Sub-Committee was ta be guided by the terms embodied Ln 

the Council decision of 29 June, 1989 and Assembly 

Resolution A27-8. 

The Rapporteur of the Sub-Committee presented a report Ln 

which he outlined his vision of a new instrument in the form 

of a convention. In his rough draft of the Convention, he 

envisaged an instrument contalning a definition of an 

international offence covered by it. Other Articles called 

for the formation of an Explosives Technical CommissIon 

(hereinafter referred ta as the Commission) and deta11ing 
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( other issues of importance to the formation and functioning 

of the Commission. As regards many other provj sions, for 

ins tance, on the guestion of custody, j urlsdiction, 

prosecution, extradition etc. the rough draft of the 

Rapporteur was strongly influenced by the Hague and Montreal 

Conventlons of 1970 and 1971 respectively. The rough draft 

excluded the applicatlon of the proposed Convention to 

explosives from the military and police. On the question of 

existing stockplles of unmarked plastic explosives, the 

Rapporteur proposed that they should be completely consumed 

within an agreed period of time.*ll. 

"On the assumptlon that aIl States regulate and monitor aIl 

matters related to the manufacture, possession and transport 

etc of explosives .•• ", the United Kingdom submitted a draft 

text of the Convention with its Articles confined to the 

issue of preventlng the manufacture and movement of unmarked 

plastlc explosives, the formation of the Commission and 

amendments to the Annexe (s) attached to the proposed 

Convention. * 12. Therefore, the draft text drawn by the 

Unlted Kingdom dld not follow the pattern set by the Hague 

and Montrea 1 Conventions or the approach adopted by the 

Rapporteur in his rough draft. It was argued that the draft 

text prepared by the UK was less confrontational in that it 

avoided the much resented penal provisions. The assumption 

on which the draft text presented by the UK was based , was 

also shared by other authors of the Convention as evidenced 
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.' by a sim~lar v~ew noted i:l the draft Report of the 

Sub-Comm~ttee, where~n ~t is submitted that " the new 

instrument would be effective y,ath respect to explosives 

manufactured or traded under regulatory supervis~on of 

States; no such ef fect could be expected wi th respect to 

explos~ves which may be produced by clandestine laboratorles 

serv~ng criminal ~nterests and the domestic law enforcement 

mach~nery of States will have to alert to suppress such 

acti vi ty" • * 13. Evidently, this COlnmen t by the Sub-Commi ttee 

draws some of the boundar~es of the scope of appllcation of 

the new Convent~on, while simultaneously recognising the 

~ . future role of the nat10nal law. Furthermore, ~t was agreed 

that the Convention should pr~mar~ly tackle the problem of 

add~ng a detect~on agent to the plastic explosives at the 

manufactur~ng stage.*14. 

The discernible trends observed during the initial stages of 

tre preparation of the draft text of the Convention were an 

inclination towards defining and determin~ng an 

international offence and consequently, to be accompanied by 

penal provisions assimilated mutat1s mutandis from the 

Hague and Montreal Conventions. The Rapporteur's rough 

draft, the draft text presented by Germany and the 

comments made by Argentina and other states favoured not 

only a preventive regime but also a represslve control 

method.*l5. At the Internatl.onal Conference on Alr Law 

(February-March 1991) the Delegation of Argentina stated: 
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" ... Argentlna reiterates the Vlew expressed by its delegate 

to the effect that clauses be lntroduced classlfying 

acts WhlCh Vlolate the provlsions of the Conventlon as 

lnternatlonal offences and establishing that perpetrators 

are to be pursued and brought to judgement".*l6. 

The draft text of 

States embodied 

the Convention presented by the Uni ted 

ln tne paragraphs on "Consultative 

Mechanlsms" and on "Reporting" provisions which, in our 

opinion, were more controversial than the supposedly avoided 

penal provlsions enshrl.ned in tne Hague and the Montreal 

Conventions. The two paragra?hs were in fact towlng the 

proposed Conventlon to the arena of the International Law of 

Oisarmament. * 17. Another Delegation entertaining simllar 

v iews proposed the l.nclusion of "sa feguards against 

violatlons and means of lnspectl.on and verification ••• the 

establlshment of an efficient mode for centralised reporting 

of the manufacture, sale and transfer of explosives and a 

mechanism for exchange of l.nformation regarding suspected 

violations".*18. 

The draft text submi tted by the UK, subjecting even the 

plastic explosives in the hands of the military and police 

authorities to the rule of the Convention, eventually became 

the fundamental basis of the new Convention except that the 

provision on amendments to the Annex had to be modified. 

'63 



l FOOTNOTES 

*1. Conference Ml.nutes; Air Law Conf. (1991); Third Plenary 

Meeting, p.l. 

* 2. Conference r.1inu tes; Air Law Conf. ( 1991); Thl.rd P lenary 

r'leeting, p. 6 

*3. Conference MInutes; Air Law Conf. (1991); First Plenary 

Meeting, p.2 

*4. ibid. p.l 

*5. See- Milde M. Draft Convention on the Marking of 

Explosives. Annals of Air and Space Law, Vol. XV 1990 p.159. 

*6. LC/SC -MEX-WP/I p.l 

*7. United Natl.ons, Security Council SC/Res 635 (1989), 14 

June 1989; LC/SC-MEX -WP/l p.4 (Appendl.x A). 

*8. LC/SC-MEX-WP/5 p.5 

*9. ICAO Doc. 9551, A27-Res; LC/SC-MEX-WP/l p.G 

For procedure of approval of Draft Conventions -See ICAO Doc 

7669 -LC/139/3. 

*10. For names of States - See LC/SC-MEX-WP/1 p.2 

*11. Rapporteur's Draft Text- See LC/SC-MEX/WP/2 

14 

*12. LC/SC-MEX -WP/3 pp.1-3 

*13. LC/SC-MEX-WP/8 Addendum 1 p.3 

*14. ibid p.8 

*15. FRG Draft Text - See LC/SC-MEX-WP/4 pp.3-10 

*16. MEX Doc. No. 5. 

pp.7-

*17. United States Draft Text- See LC/SC-MEX -WP/4 pp.1-

'64 



r 

t 4 

*18. ICAO Doc. 9556- Le/187 p.3-4 

{ 

65 

L 
: 



t (b) Analysis of the provisions of the Convention: 

(1) Scope and ObJect of the Convention: 

The long t~tle of the Conv~ntlon reflects the ma~n concern 

of the States Parties, namely, the mark~ng of explosives and 

not Just explosi ves ~n general but spec~ f lca 11 y plastic 

explosi ves, as def ined ln Article l para. (l) and in the 

Technical Annex Part l, for the purpose of detection. 

Therefore, the title sets the scope and the purpose of this 

Convention. The Delegation of Indonesla to the International 

Conference on Air Law (1991) noted that "the aim of thlS 

Convention 1S certainly not just to mark exploslves, ~t is 

an effort to e1iminate the abuse or m~suse of 

explosives". *1. Paragraph 5 of the preamble reflects the 

recognition by the Parties to the Convention of the fact 

that "for the purpose of deterring such un1awful acts there 

is an urgent need for an internat~onal ~nstrument obllglng 

States to adopt appropria te mea5ures to ensure that plast~c 

explosives are duly marked". In harmony with the deep 

concern expressed by the Parties in paragraph 2 of the 

preamb1e, Argentina emphasised that "the objective sought 15 

to prevent explosives from being u5ed in an .lllegai way 

contrary to the purpo5es of the Convention, by strengthening 

the security of air, maritime and land transport and 

discouraging possible perpetrators from the fraudulent use 
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thereof". *2. When the Delegation of Thal.land to the Air Law 

Conference (1991) needed clarl.ficatl.on on the expression 

"the obJectives of th~s Convent~on" .::lS used in the 

Conventl.on, the Chal. rman ref.erred to the preamble which, 

together Wl th the content of the Convention as a who le , he 

bell.eved reflected those objectives and the Chairman of the 

Drafting group shared the chairman's view.*3. 

Artl.c1e l (1) gl.ves a definl.tion of "explosives" for the 

purposes of the Convention as "explosive products, commonly 

known as 'plastlc explosl.ves', including explosives in 

flexl.ble or elastl.c sheet form as described in the Technica1 

Annex to this Convention". Initial1y there was a proposa1 to 

the effect that the definl.tions of the terms should be 

included in a separate Article l of the Convention and th us 

be an integral part of, and introduction to, the contents of 

the Convention. The other proposaI was that the definitions 

should be incorporated l.n the Technical Annex, and the Annex 

made into an integral part of the Convention that could be 

amended in response ta the technological develapments. *4. 

Therefore, the decision to embody the general definitions in 

Art. 1 and to inc1ude the technica1 detai1s of such 

def ini t~ons in the Technical Annex to the Convention 

constitutes a compromise approach. In its attempt to define 

explosives, the Convention recognises the difficulty of 

precise prediction of future trends in the development of 

technology, and consequently, it resorts ta a generic 
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description of explosives in Art.l, to an enumeration of 

currently known technical details in an Annex which 1S 

relatively easier to amend than the Convention. 

Caution was expressed by the International Air Transport 

Association and other delegations that the desired 

effectiveness of the Convention might not be achived as a 

result of lim~t~ng the scope of the instrument to the issue 

of plastic explosives. IATA cherished an idea of stretching 

the provisions of the Convention " ••• 50 as to include all 

industrially manufactured (civilian and military) 

explosives".*5. However, this motion was watered down at 

the 27th SeSSlon of the Legal Committee when several 

Delegat~ons noted that the terms of reference of the Legal 

Committee were contained in the UN Securlty Councll 

Resolution 635, UN General Assembly Resolution 44/29 and ln 

ICAO Assembly Resolution A27-8 aIl of which l~m1 ted the 

scope of the Convention ta "the marking of plastic or sheet 

explosives".*6. 

To avoid misunderstanding, the Convention, unllke the draft 

text, refers only to plastic explosives rather than to 

"plastic and 1 or sheet explosives". Though the concept of 

"plastic or sheet explosives" is used in such authoritative 

Resolutions as UN Security Council Resolution 635 of June 

1989; UN General Assembly Resolution 44/29, ICAO Assembly 

Resolution A27-8, it was 1ater established that in English 
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"sheet" lS but a subset of "plastic" explosive and in 

RUSSlan "sheet" refers exclusively to the form given to the 

explosives. It was explalned that in French, the words 

"plastIque" (plastIc) and "feuille" (sheet) have a different 

connotatIon, hence necessitating the retention of both words 

in the French text of the Convention.*7. 

Milde M., concerned about the fact that the draft of the 

Convention confines itself to the marking of explosives for 

the purposes of detection instead of covering also the 

question of marking such explosives with the aim of 

identifying their source{s) of production, wrote that "This 

i5 perhaps another opportunity that the new Convention may 

miss - the identificatIon of explosives could be conduclve 

to better prevention, tighter control and easy tracing of 

sources of illicit leaks".*8. At the International Air Law 

Conference (1991) the Delegation of Brazil persistently 

proposed that the concept of "marking" should be expanded 

to include a form of identification of the manufacturer.*9. 

Indeed the Convention missed that opportunity because of the 

compromises made by the participants aimed at the adoption 

of the instrument by a consensus, balancing the divergent 

and at times antagonistic interests of the States. 

The Delegate of Indonesia sought clarification as to whether 

the term "territory" found in the Convention bears the same 

connotation as the us~ and definition of the word in Art 2 
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.' of the Chicago Convention on International Cl.vll 

Aviation.*lO. Although the minutes of the Air Law Conference 

(1991) do not reveal the response of the Commissl.on of the 

Who1e on thl.S issue, we believe that the sense of the term 

"terrl.tory " as used in Art 2 of the Chl.cago Conventl.on 

cannot be acceptable to many na tlons l fit is employed in 

the context of the Convention on the Marklng of Exploslves. 

For example, the destruction of unmarked plastIc explosl.ves 

carried out 1.n a territory under the protection or mandate 

cf a State Party would be in vloiatlon of ltS other 

obligations emanatlng from otner norms of international law. 

In fact, the question of where to destroy unmarked plastic 

explosives had the effect of a sharp divlsion of the 

Conference into two camps, with many Delegates from the 

developl.ng countrl.es insisting that destruction of 

explosl.ves should be carried out in the territory of aState 

Party and that Art IV should embody that provisl.on. These 

Delegates were clearly concerned with and opposed to any 

form of dumping of explosives on their terrltories. The 

above submission is restricted to the word "territory " in 

relation to the obligatl.ons l.mposed by Art IV of the 

Convention. The argument 1.S different in respect of the term 

'terrltory" as used in Art II of the Convention. Here, even 

the interpretation given in Art 2 of the Chicago Convention 

can be acceptable to many States Parties. 
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( (2) Obligations of States Parties: 

The question of the obligations assumed and their 

fulfillment bona fide by the States Part1es to the ............ ----=.-
Convent1on ln due recognition of the principle pacta su nt 

servanda 1S pivotaI in determining how effective the 

instrument will be in combating the use of plastic 

explosives agalnst civil aviation, other modes of 

transportation, and other targets. The Oelegate of Canada to 

the Air Law Conference (1991) remindeQ the states to 

"ensure the political will necessary not only to translate 

effectively the provislons of the Convention into national 

laws and procedures, but also their efficient 

implementation"*ll. 

The Convention does not place a State Party under an 

obligation to stop producing plastic exph,sives but does 

oblige it to take the necessary and effective measures to 

prohibit and prevent the manufacture of unmarked explosives 

in its territory.*12. Though the Convention does not 

elaborate on the "necessary and effective measures" to be 

taken by a State, the geographlcal limitation created by the 

words "in its territory" in Art. II is an implicit 

recognltion of the question of sovereignty and as such, 

reserves the question of the determination of the measures 

( .. 
to be adopted to the relevant domestic laws. We reach this 

conclusion after having noted that at the 27th Session of 
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the Legal Committee it was suggested by one Delegat~on that 

the words "~n ~ts territory" shoulà be deleted from the 

paragraph in view of the posslb~hty that they m~ght be 

lnterpreted to mean that ~t would be permlssible for a Party 

to manufacture unmarked explosives outside its territory. 

Th~s proposal was countered by another Delegation which 

stated tnat such a deletion could be construed to allow 

States Parties to extend their domestic laws 

extraterritorially. The Legal Committee eventually agreed on 

the formulation as it stands the text of the 

Conventlon.*l3. Therefore the above two extremes are te be 

borne in mind and avoided when interpreting the expression 

"in its tern.tory" found in Article II of the Convention. 

Elaborating on the idea behind Art II of the Convention , 

the Executive Secretary of the Ai~ Law Conference (1991) 

stated that the baslc intention was to outlaw the future 

production of unmarked plastic explosives as soon as the 

instrument entered into force.*l4. The wording of Art II 

preferred by the Drafting Committee was "prohibit and 

effectively prevent". However, the Delegate of Israel noted 

that to prohibit and prevent were both absolute requirements 

but effectiveness should refer to the measures taken.*l5. 

"Manufacturing" is to be understood in a broader sense as 

- defined in Art. l (4). Furthermore, Milde M. appreciates the 

fact that at times there will be a gap between the stages of 
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( manufacturlng and marking and correctly concludes that "the 

productl.on of the basic unmarked plastic explosive should 

not be deemed to be unlawful as long as the final product of 

the process is a marked explosl.ve". *16. One Delegation to 

the 27th Session of the Legal Committee noted that at times 

it might be necessary to move unmarked explosl.ves from the 

pOl.nt of manufacture to another destination within the same 

territory for the purpose of marking.*17. 

This exceptlon to the ru le should be understood as coverlng 

even the manufacture of explosives in laboratories for 

research purposes duly authorised by a State Party. This 

interpretation would be in line with the letter and spirit 

of Part 1: Para.ll of the Technical Annex to the Convention. 

Then it becomes obvious that as "manufacturing" by 

clandestine organlsations fails to advance the cause of the 

Convention domestl.C laws should remedy the situation. 

The Convention does not only require a State party to 

pronl.bit and prevent the manufacturing of unmarked 

explosives but in addition obliges a Party to prohibit and 

preven~ the movement of such explosives into and out of its 

territory. ThlS provision covers even the transportation of 

such unmarked explosives in fulfillment of an export-import 

contract. In fact, the national law is supposed to regulate 

su ch transactions if a Party is to fulfill in good faith its 

( obligations emanating from the Convention. Article II of the 
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_"r draft text of the Convention prepared by the Sub-Comml ttee 

was so radical that it obliged States Parties to prohiblt or 

take necessary measures to prohiblt the movement in and out 

of their terr l tor 1es of unmarked explosives Il as weIl as any 

transaction involving such explosives ••• Il unless authorised 

accordingly with due regard to the objective of the 

Convention.*18. 

Article III (2) implies that movement of unmarked explosives 

for purposes not inconsistent with the objectives of this 

Convention are not prohibited, provided such movements are 

carried out by authorities of a State Party performing 

m1litary or police functions. The formulation of Art. III lS 

so restrictive that we are tempted ta believe that the 

rnovement of unmarked explosives is suppased to be absolutely 

prohibited except as provided in Art. III (2). The exemption 

that is purporteà to be granted by Art. III (2), that is, 

"movements for purposes not inconsistent with the objectives 

of this Convention", can only be realised by the authorities 

of a State Party performing military or police functions. 

But if Art III (2) is read in conjunction with Part II (a) 

and (b) of the Technical Annex to the Convention, then the 

movement of unmarked plastic explosives in reasonable 

quantity by authorised institutions for duly duthorised 

research purposes is not prohibited by the Convention. 

At the 27th Session of the ICAO Legal Committee there was an 
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( attempt by sorne Delegations to restrlct the provislons of 

the current Art III to exploslves manufactured after the 

entry lnto force of the Convention, as distinct from Art IV 

WhlCh governs the question of stockpl1es of unrnarked 

explosives eXlstlng at the tlme of the entry lnto force of 

the Convention. Other Delegations belleved, correctly in our 

oplnlon, that the present Art III concerned both stocks of 

unmarked exploslves.*19. If that were not the case, then 

the problem of the movement of unmarked explosives 

manufactured prlor to the entry ir.to force of the Convention 

wouid have been Ieft unresoived. 

Responding to the request by the Australian Delegate for 

clarificatlon of the expression "for purposes not 

inconsistent wi th the objectlves of this Convention", the 

Executlve Secretary of th 'i.r Law Conference said that the 

vagueness was noted by the i.èjal Committee and asked the 

Draftlng Commlttee to stud)' the preamble to ascertain the 

objectives of the Convention. Furthermore, he stated that 

paragrapn 2 of Art III did not necessarlly encompass only 

the existing stocks but could cover also new stocks of 

unlawfully produced unmarked plastic exploslves.*20. The US 

Delegate correctly indicated that it was common practice to 

have general stat~ments in international agreements when it 

was considered undesirable to attempt to en~merate aIl 

possible purposes that might be considered legitimate.*21. 
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1 Sorne Delegations to the Conference queried the scope of the 

express~on »author~ties of a State Party performlng milltary 

or pollce functions ". Tney suggested ~nstedd subst~ tution of 

the word "pollce" by the express 10n »law enf orcemen t ... » but 

tne Draftlng Commlttee felt that "pollce" was sufflciently 

f lexlble, whi le "law enforcement " would be too general 

to be consistent wlth the lntended appllcatlon of the 

Convention.*22. 

On the question of stockpiles of unmarked expIos~ves 

manufactured or brought into aState Party's terrl.tory 

before the entry lnto force of this Convention in respect of 

that party, Art Iv (1) requlres that necessary measures be 

taken to exercise strict and effective control over the 

possesslon and transfer of such explosives. The scope of 

Art. lV (1) is wide as lt refers to unmarked exploslves ~n a 

States Party' 5 terrl tory regardless of the question of who 

is holding such exploslves. The ma~n problern addressed here 

is possession and transfer of such possesslon. The Lega l 

Committee adopted a final draft of the Convent~on that 

restricted itself to the task of controlling possession and 

transfer of possession of unrnarked explosives that were 

acquired before the entry into force of the Convention. In 

the words of Milde M., for the Legal Committee to have 

acted likewise, "may have been by overslght".*23. 

Therefore, paragraphs 5) and 6) of Art IV of the text of the 

Convention adopted by the Diplomatic Conference are an 
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attempt to correct the above mentioned overs~gnt. 

If the explos~ves mentioned above are held by other persons 

or l.nsti tu tions ra ther than by the mil1 tary or police 

autnor~ties performing their duties, a State Party is 

obliged to see to it that such stockpiles are consumed or 

destroyed ln a manner not defeating the aim of the 

Conventlon, marked or rendered permanently ineffectlve 

within a period of three years from the entry into force of 

thlS Convention in respect of that State. Commenting on 

this three year period, the Delegation of the United States 

noted that in contrast to the fifteen year period set for 

the destruction of unmarked explosives in the hands of the 

mil1tary, a shorter destruction period for private stocks of 

such explosives was necessary to prevent their 

diversion.*24 Furthermore, private stocks are not as large 

as those in the hands of the military. It is relatively 

difflcult to control possession of explosives and the 

transfer of the same when the explosives are in private 

stocks, hence the need to expedi te their consumption or 

destruction. 

The obligation to render unmarked plastic explosives 

permanently ineffective does not mean that an explosive 

should be made innocuous. It might still be unstable and 

active but the purpase of the Convention is satisfied if a 

detection agent as described in the Technical Annex to the 



Conventlon is lntroduced lnto an exploSlve to render lt 

detectable. 

Stocks of unmarked explosives referred to in Art lv (1) held 

by tlîe milltary or police authorities in fulfillment of 

their duties 

integral part 

either to be 

and such exploslves not incorporated as an 

of duly authorised military devlces, are 

destroyed or consumed for purposes not 

frustrating the objective of the Convention, marked or 

rendered permanently ineffective within a perlod of flfteen 

years from the entry into force of the Conventlon ln respect 

of a State Party. Agreeing on thls fifteen year perioc., 

States Parties had to acknowledge such factors as ecologlcal 

consequences of destroylng large stocks, economic and 

technological factors and, to cap it all, defense and 

security interests of the Parties. 

Present at the Air Law Conference were countries that would 

have liked the Convention to restrict or oblige aState 

Party to destroy its unmarked explosives "in its territory". 

Article lV (4) contains thlS terrltorlal restclctlun but it 

is left out in paragraphs 2) and 3) of the same Article. 

Opponents of the inclusion of a similar limltat~on 1.n 

paragraphs 2) and 3) argued that Article III (l) protected 

states from unlawful movement of unmarked explosives into or 

out of their territories. They further subrnitted that since 

Art lV (2) concerns non-military stocks, it was already 
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( s ubJect to a prohlbl tl0n of movement under Art III (1). As 

regards unmarked military stocks, the argument advanced was 

tnat astate could always exercise its soverelgnty over Its 

terrJ tory and prohlbi t, l imi t, or place conditions on, the 

importatIon of plastIC explosives into its territory. 

Perhaps it IS a cOlncldence that not a single industrlalised 

state support.ed those that argued for the inclusion of a 

terrItorial restrictlon to pre-empt any possible dumping of 

plast~c explosives or the~r hazardous or toxic residue. In 

a t tempting to allay the fears of the Delegates who were 

concerned abou t the E='0ss i ble dumping in future of unmarked 

plastlc explosives and hence wanted the Convention to 

expressly prohibit the dumping or destruction of unmarked 

plastlc exploslves in foreign territories, the delegate of 

I taly instead aggravated the si tuat~on when he suggested 

that "the destruction of military stocks outside a state's 

terrltory ObVlously could not be done surreptitiouslYi lt 

would requlre either a bilateral or amuI tiIateraJ. 

agreement' .*26. l t is not the object of this study to 

define and discuss tactics of dumping hazardous clnd toxic 

objects in violation of the instruments of international law 

that protect the ecology. We can only hope that the States 

Parties to the Convention wi Il fulfili their obligations 

stipulated in Art. IV in good faith and not dump or destroy 

their unmarked stocks of plastic explosives in the 

terri tories of other states. The Chairman of the Conference 

summing up the deliberatl0ns on Art. lV, observed that Il 
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they (States Parties- explanat10n by the author) woulà ùvold 

mak1ng otner States the dumping ground for sucn stocks or 

for the nazardous or tOX1C wastes emanatlng from their 

destr ;tlon".*27. 

A State Party 1S dut Y bound to take measures to destroy the 

unrnarked explosives that m1ght be discovered ln its 

territory and not held by any authorised persons or 

insti tu tions antic1pa ted in Art l V (2), that is, by the 

mi 11 tary or pollce author 1 tles per forming their funct 10ns 

and 1ncorporated as an lntegral part of duly authorlsed 

ml11tary devices pr10r to the entry 1nto force of this 

Conventl0n in resi?ect of that State. The use of the word 

"discover" 1mplles an act of discover1ng unmarked plastic 

exploslves 1ntent1onally hidden or abandoned by, for 

example, a clandestine organisat10n. In such a situation the 

Conventlon does not provide a prec1se per10d wi th1n WhlCh 

the discovered ex~losjves should be destroyed as Art. IV (4) 

only stipulates that they should be destroyed as soon as 

possible. The period of destruction of such explos1ves is, 

in our opinion, supposed ~0 be far less tnan tne duration of 

three years provided in Art.IV (2) for Art. IV (4) does not 

an ticipate the consll'llption of discovered explosl ves other 

tnan the stocks held by the mi 1 .ltary or police to which 

reference has been made above. Furthermore, wh en Art IV (6) 

obliges a State Party to destroy without giving that State a 

choice of consuming the explosives, the expression used is 
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( "as soon as possible". 

Part l para. II of the Technical Annex to the Convention 

exempts plast~c explosives from being considered to be 

exploslves for the purpose of the Convention if they are 

held or consumed for the purposes speclf ied in 1 t. 

Consequently, Art lV (5) obliges States Part~es to maintain 

strict and effect~ve control over the possession and 

transfer of such exploslves so as not to allow their 

dlversion or use in actlvities contrary to the objectives of 

thlS Convention. Unmarked explosives which no longer satisfy 

the crlteria for exemption specified in the sub-paragraphs 

a), b), c) of the sa id Para. II, and aiso unmarked explosives 

manufactured since the coming into force of the Convention 

in respect of a State Party, and not being incorporated as 

stipulated in Para. II d) of Part l of the Technical Annex 

shall be destroyed "as soon as possible". 

In as much as Art IV deals with the question of practical 

measures to be adopted by the States Parties when 

implementing the provisl0ns of the Convention, it is 

important to link this Art with Art VIII (2) which requires 

that the ICAO Council be kept informed of measures taken to 

irnplement the provisions of this Convention. The Delegate of 

Senegal stated that in analogy with Art 67 of the Chicago 

Conventl0n of 1944, States Parties would have te file 

reports on the measures taken and not expect the Counci1 to 

al 



t 

• 

request them to do so. *28. At the 27 th Sess~on of the 

Legal Comm~ttee, several Delegations wc..nted the Conventlon 

to he spec~flc w~th regard to the ~nforrnatlon to be 

excnanged. They were interested, inter al ia, ln na t lona l 

laws to be enacted, practical procedures 1 practl ces, 

jud~cial decls~ons, technlcal developments, manufacture of 

unmarked explosives, etc as they relate to the 

~mplementation of the Convention.*29 The Convent~on could 

not, however, be overloaàed wi tn such specif ic detalls. 

The Council, armed with informat~on rece~ved from the States 

Part~es, would be better placed to execute Its duties 

enshrlned, especially in Art IX. 

(3) The International Explosives Technical Committee: 

The Convention forrns a legal basis for the establ~shment of 

the International Explosives Technical Commission 

(hereinafter referred to as "the Commission") consisting of 

not less than fifteen and not more than nineteen members. 

Membership to the Commission is open to persans narninated by 

the States Parties to the Convention and eventually 

appointed by the ICAO Council. Pursuant to Art V (2), 

candidates to the Commission must have distinguished 

themselves wlth "direct 

ma r_ b'"t'S rela ting t,=> the 

research in explosives". 

and substantial experience 

manufacture or detection of, 
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As regard cC1terla and prlnclples to guide the Council when 

..Jppolnt~ng members of the Commisslon, sorne Delegations to 

tne 27th Session of the Legal Committee preferred strlct 

ddherence to the criter1.on of competence required from the 

nomlnated candidates.*30. Had th1.s trend prevailed, then it 

1.S 11kely that the membership of the Commlssion would be 

compr1.sed almost exclusively of experts from the highly 

l.ndustriall.sed countries. ln such a situatlon, there is a 

posslbility that two or more candidates could be 

successfully nom~nated by a State Party 

Comm1ssion. Other Delegat~ons, however, 

the criterion of competence, advocated 

to serve in the 

while malntaining 

the appointment of 

candidates to the Commission based on a wide geographical 

representation. The latter formula, while still honouring 

the cri ter 1.on of competence, enables the Commission to be 

representat1ve of the producer and consumer states of 

explos1ves and of detection equipment. 

While the Convention is silent on this question of wide 

geographical representation, it is significant that the 

Legal Commi ttee noted that " in i ts practical exercise of 

functions the Councli of ICAO has always respected the need 

to have aIl bodies appointed on a broad representative 

basls" • * 31 The International Conference on Air Law ( 1991) 

adopted a Resolution inviting the Council to "respect the 

principle of equitable geographical representation in the 

appointment of the members of the International Explosives 

83 



....... 

'l'echnlcal Comml.ssion"*32. Sorne Delegatl.ons stressed that a 

State Party should. have a nght to nominate only one person 

to be a member of the Commisslon. !-1embers of the COffiffil.SSl.On 

are t.o be appointed by the Council 1.n thel r personal 

capac1. ty as experts ln the field of explosl. ves and nct as 

representatlves of the States Parties. 

The Air Law Conference was very reluctant to overload the 

Articles of the Convention with many issues pertaIn1.ng to 

the implementation of lts provis1.ons. For exarnple, the 

delegate of the International Maritime Organl.satl.on 

expressed the Vlew that in order for the Convention to take 

account of the specIfic requirements of maritl.me transport, 

lt would be worthwhile for IMO to particlpate ln the work of 

the Commission, lf only as an observer. Though in prl.ncl.ple, 

sorne Delegates were not opposed to an idea of an observer 

status as requested by IMO, a provlsion concerning observers 

was not included. 

Interpreting Art V paragraphs 4) and 5), one concludes that 

the Commission is intended to function under the authority 

of the Council in that its additional sessions and / or 

meeting places other than the Headquarters of the 

International Civil Aviation Organisation depend on the 

direction or approval of the Council. The Executive 

Secretary of the Conference drew an analogy between the 

Commission and the Air Navigation Commission established by 
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the Cnl.cago Conventl.on and pOl.nted out that Art 56 of the 

Cnl.cago Conventl.on dl.d not refer to the rules of procedure 

of tne Al.r Navlgatl.On COmmiS51.0n which was a document that 

was approved by the Councll. The Legal Committee adopted lts 

Rules of Procedure, but the y , too were approved by the 

Councl.l. Therefore, the Commission would make 

recommendations and the Council r~nder policy decislons.*33. 

Artl.cle V (5) authorl.ses the Corrunl.ssion to adopt its Rules 

of Procedure whl.ch will be subject to approval by the 

Councl.l. 

At i ts 27th Session, discussing the question of f inancing 

of the operatlon of the Convention, the Legal Commi ttee 

sta ted, among other thl.ngs, that the Council would be in a 

better positl.on as the authority to convene the Commisslon 

and a dl.plomatl.c conference at suitable times and places 

which would be conducive to maximum economy.*34. 

A Delegate of the Sovlet Union to the Air Law Conference 

(1991) doubted whether other members of ICAO which would be 

thl.rd parties as regards this Convention should be expected 

to bear the costs of the activities of the Commission. The 

Executive Secretary of the Al.r Law Conference (1991) 

explained that according Art 63 of the Chicago Convention 

the cost of representation, whethet' direct or by 

appointments of nominees or representatives on any 

subsidiary body, were borne by the states concerned. He said 

that constitutionally, there was no question of ICAO 
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expend1tures ln respect of the membershlp on the Commlss10n 

but ICAO wou1d be in a positlon to finance sorne meetings oE 

the Commlssl0n from the overa11 budget of the Organlsatlon, 

espec1ally because the Comm1ssion wou1d be deallng wlth a 

queSt10n WhlCh lS regarded as a pr10rlty functlon of ICAO, 

name1y, the secur1ty of civl1 aVlatlon.*35. 

A question was raised by sorne De1egatlons as to wnether 

members of the ICAO Council who were not partles to the 

Convent1on could execute functions pursuant to the 

proVls10ns of thlS Conventlon, for eX3mp1e, appolnt members 

of the Commission. It is not ultra v ires the au thor 1 ty of 

ICAO as specjf1ed ln the Chlcago Convention of 1944 ta 

draft, adopt and particlpate in the lmplementation of the 

aviation security lnstruments. The Unlted Nations Secunty 

Councl1 Resolution 635 of 14 June 1989 and UN General 

Assembly Reso1utlon 44/29 of December 1939, ln particu1ar 

its clause 12, are construed as an explicit mandate for ICAO 

to establ1sh an lnternational reg1me for the mdcking of 

explos1ves. In Resolution A27-8 Appendix B the ICAO ~ssemb1y 

accepted the United Nations 1 mandate and callcd upon the 

Council to act. Therefore, ln perform1ng certaln tasks 

emanating from the provis10ns of the Conventlon, the Council 

is fulfi1ling one of the priori ty functions of ICAO, which 

is the promotion of aviation security, and accord1ng to Art 

- 54 b) of the Chicago Convention, the Counc1l is obllged to 

carry out the directions of the Assembly. Therefore, the 
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( Councll wlll appoint the members of the Commiss i.on and 

fulflll other obllgatlons 1.n its capacity as an organ of 
'1 

the ICAO WhlCh, due to its potential has been empowered 50 

to act by the Parties to the Plastlc Convention. 

Article Vl stlpulates the functions of the Commission and 

according to paragraph 2) it is requlred to report its 

f.lndlngs on technical developments relating ta the 

manufacture, marking and detection of plastic explosives to 

the States Partles and international organisations concerned 

through the Council. States Parties shall compi ement the 

actlV.ltles of the Commisslon by transmitting, li possible, 

to the Councll lnformation that would be of assistance to 

the COmmlSS.lOn ln the dlscharge of i ts functions. * 37. The 

general tormu la tlon of Art VI (l) is a consequence of the 

fact that there was a wldely shared view at the 27th SeSSlon 

of the Legal Commi ttee that "the function of the Commission 

shouid refer not only to the problems of marklng and 

detection of explosives but also to the definition of 

explosives and their classification, as well as to the 

evaluatlon of the d~fferent detection systems and detection 

technology". *38 The fact that the Commission is expected 

to make recommendat~ons to the Council implies that its role 

15 advisory, and the use of the word "may" in Art VI (4) 

supports the view that the Commission is to perform advisory 

functlons. The Convention obliges the Commission to 
( 

.... attempt to make lts decisions by a consensus and resort to 



t votlng ln the absence of consensus. \~hen votlng, deC1S ions 

of the Commission WIll be taken by a two-thirds majorlty of 

ItS members. Accordlng to the ResolutIon adopted by the Air 

Law Conference (1991), the Ad Hoc Group of Specialists on 

the DetectIon of Explosives will contInue functionlng, 

conducting studies 50 as not to allow the Technical I\nnex 

to be outdated, untll the ConventIon enters into force and 

the CommiSSIon is formed. 

(4) Amendments to the Technica1 Annex: 

Pursuant to Art VI (4) the Council may, acting on the 

recommendation of the Commission, propose to States PartIes 

amendments to the Technical Annex to thi 5 Con ven tl0n. The 

procedure worked out for the adoption of the amendments to 

the Annex is simp1ified and flexible and is dlstlnct from 

the procedure of amending the main boày of the Conven tlon. 

From the date of notlfication of a proposed amendment to the 

rechnical Annex there i5 a ninety day period withln WhlCh a 

State Party can comment or reglster its obJectIon to the 

proposed amendment and communicate it to the Councll. In 

view of the fact that a comment or objectlon lS expected to 

be technlcal in content, the Council shall therefore, refer 

such comment or objection to the CommiSSIon for its 

consideration and the Council shal1 also arrange 

consultation between the concerned State(s) Party(s) and the 
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Commission. 

The Commission, having considered the comment(s) or 

obJection (s) of a Sta te (s) Party (s), shall rE!port lo the 

Counc1.l and the latter may propose the amendment to all 

States Parties for adoption. If five or more States Parties 

do not send, 1.n written form, their objections to the 

proposed amendment wi thin a per iod of ninety days f rom the 

date of notification of che amendment by the Counc1.1, then 

the proposed amendment shall be deemed to have been adopted. 

Therefore, as regards the States Parties that have not 

expressly objected to the proposed amendment, it shall enter 

into force one hundred and e1.ghty days thereafter or after 

such other period as might be stipulated in the amendment. 

States Parties that had initially registered their object1.on 

to the proposed amendment may express their consent ta be 

bound by the amendment in writing. 

The voicinq of an objection to a proposed amendment from 

five or more States Parties shall compel the Council to 

refer the proposed amendment to the Commission for 

reconsideration. The Air Law Conference (1991) had ta be 

satisfied with the formula of five or more objections and 

with a110wing dissenting Parties not ta be bound by an 

amendment until the y ultimately express their consent sa ta 
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be bounà, because sorne Delegations were not prepared to 

entertain, for example, a veto of an amendment by one State 

Party. Other deleqations jealously guarded their sovereignty 

ànd would not yield to amendments imposed on them despi te 

thel.r objections. Therefore, the compromise adopted was to 

resort to veto power by a smal1 number of five or (more) 

rather than to a110w one veto to block an amendment. 

Referring to the annals of international 1aw, the Convention 

Relating to the Regulation of Aerial Navigatl.on of 1919 

became a dead let ter reJected by many states because inter 

~, it estab1ished a procedure that would have enabled the 

Internatl.onal Commission for Air Navigation to approve 

annexes which would then become obligatory for all the 

Contracting States. It was noted by the Delegate of tne 

United States at the Air Law Conference (1991) that there 

are international instruments, although not in the field of 

civil aviation, which allow certain obllgations to be 

a1tered without the express consent of the Contracting 

Parties. '* 39. For example, Art. 9 (c) of the Protocol on 

Substances that oep1ete the Ozone Layer of 1987 provides 

that in case an agreement cannot be reached by a consensus, 

then a decision shall be adopted by a two-thirds majori ty 

vote of the Parties present and voting, representing at 

least fifty per cent of the total consumption of the 

contro11ed substances of the Parties and Art 9 (d) of this 

Protoco1 provides that the decisions adopted shall be 
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binding on ail Parties. 

Anùther al ternatl ve pro-::edure of adoptlng an amendmen tif 

the procedure embodied in Art vll ( 3 ) 

and discussed supra is not followed, 15 the convening by the 

Counc11 of a conference of all the States Part1es to the 

Conven tion • The Conventlon does not specify how the 

conference will take a decision in cases where a consensus 

cannot be reached, whether by a two thlrds ma]ority or by 

any other formula. It is reported that in commenting on a 

draft text of this article presented by the Delegation of 

the United States, many Delegations to the 27th Session of 

the Legal Commit tee expressed reservations "in respect of 

the automatic adoption of the amendment notwithstanding the 

opposi tion of less than five States, and concerning the 

amendment of the Annexes by a two-thirds vote of the States 

Parties at the diplomatie conference in case no consensus 

could be reached, if such amendment would be binding on all 

States Parties".*40. These Delegrtions emphasised that 

Annexes 50 amended "might bind States Parties to provisions 

to which they have not agreed or, even more, to provisions 

they are opposed to •.• "*4l. Therefore opposing Parties are 

supposed to be regarded as third parties in respect of the 

amended Annex and to oblige them to honour the provisions of 

the arnended Annex would consti tute a violation of the 

principle pacta tertiis nec nocent nec prosunt entrenched 

in Art 34 of the Vienna Convention on the Law of Treaties of 
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1969. However, as 1. t was expressed in the 27 th SeSSl.on of 

the [,egal Comm~ ttee, the concern for the respect of the 

State's sovere~gnty had to be reconcl.led with the recognised 

intercst 0f havl.ng a uniform world-wide system for the 

mark1.ng of explosives for the purpose of detection. The 

Parties cannot even by analogy to the procedure of filing 

dl.f ferences under Art 38 of the Chicago Convention, make 

reservat10ns in respect of amendments to the ~echnical Annex 

ta the Conventl.on, wi thout disrupting the process of 

unification of the law, whl.ch according to Milde M. "is the 

very purpose of the new Convention".*42. In conclusion, for 

the States Parties that objected ta an amendment of the 

Annex, the Annex would still be a binding instrument but not 

as amended. The Chairman of the Air Law Conference (1991) 

stated that 

amended form 

" the Annex would cnly be binding in 

upon those parties which had expressed 

consent ta be bound to the provision~".*43. 

(5) Settlement of disputes: 

its 

the 

Article Xl on the settlement of disputes assimilated almost 

verbatim the wording employed in the Tokyo, The Hague and 

Montreal Conventions of 1963, 1970 and 1971 respective1y. 

Pursuant ta identical provisions as in Art Xl (2) of the 

Convention on the Marking of Explosives, an extremely large 
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number of Part~es to the above :nentioned aVlatlon secur i ty 

Conventl.ons made declarations to the effect that they were 

not bound by the dl.spute settlement mechanism pro V lded by 

these instrum~nts.*44 It is therefore, mistaken to belleve 

that wlth regard to the Convention on the Marklng of 

Explos~ves the same mechanism will be appealing and 

acceptable to the Parties wl1ich re jected i t when they were 

consenting to be bound by the Tokyo, The Hague, and Montreal 

Conventions. Th~s is particular ly 50 if one considers the 

fact that a number of states resent referring cases to the 

International Court of Justice. .Z\braham Safaer, the then 

Legal Actviser ta the State Department, J ustlfy lng the 

wi thdrawal by the United States of i ts recognition of the 

compulsory jurl.sdiction of the International Court of 

Justice, said: "~';ould the court be the proper forum for 

resolving disputes that gave rise to such actions as the 

Berlin airll.ft, the Cuban missile crisis, and most recently 

our diversion of the Achille Lauro terrorists? Each event 

involved questions of international law. At the same time, 

however, at stake on each occasion were interests of a 

fundamentally pol~tical nature, going to our nacion's 

security. Such matters cannot be left for resolut~on by 

judicial means, let alone by a court such as the ICJ; rather 

they are the ultimate responsibility assigned by our 

constitution to the President and congress".*45. Therefore, 

we can as weIl expect many States Parties ta the Convention 

on l:he Marking of Explosives to make declarations 
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accord~ng 1 Y Ln line wi th Art. Xl ( 2). In our opin1.on the 

prov~sions on settlement of dlsputes need to be broadened so 

as to enable the States Parties to avail themselves of, 

lnte:- alia, the good offices of such lnternatlonal 

organisatl.ons as the United Nations, ICAO and others when 

the y are reluctant to refer thel.r cases to the International 

Court of Justice. 

(6) Reservations to the Convention: 

The questl.on of the inclusion or omission of Art XII of the 

Convention also divided the Air Law Conference. Sorne 

Delegates argued that according to Art 19 of the Vienna 

Conventl0n of 1969 states have a righ t, in principle, to 

make reservatl.ons to international agreements whether or not 

that right is expressly or taci tly granted by the 

instrument. However, such a reservation should not annul 

the maJor provisions and the purpose of an agreement. Other 

Delegates successfu1ly advocated the retention of an Art on 

non- admissibility of reservations to the Convention, 

arguing that such a solutior. would maintain the uniformi ty 

and universality of the Convention. 

We are of the opinion that the question of reservations is 

satisfactorily regulated by the Vienna Convention which 

codifies international customary law, thus, even those 
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states that are not Partles te the Vienna Conventl0n sncula 

be aware of the norms of International customary law 

regulatlng reservatlons to internatlonal instruments. rhc 

most lmpor tan t gues tlon 15 whether a reserva tion does not 

frustrate the purpose of an agreement. lt should be noted 

that Art XXV of the 'rokyo Convention of 1963 contalns a 

slmilar provls~on on reservations as Art X of the analysed 

Convention, whereas The Hague and Montreal Conventions oE 

1970 and 1971 respectiveJy, do not include such a provIsion. 
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(7) Entry into force: 

The Convention is cnaracterised by a high number of 

instruments of rat~f~cation or access~on that are required 

for ~ ts entry ~nto force. This is one of the important 

features that dlst~ngu~shes it from the other aviat~on 

secur~ty ~nstruments. The ratlonale wh~ch prompted the 

demanded number was an endeavour ta secure the eff iClency 

and universality of the instrument. It was argued at the 

27th Sess~on of the Legal Committee that "the effic~ency of 

the Convention would be safeguarded only if a s~gnificant 

number of the producer States were to be among those 

required to bring the new Convention iütv force". *46 In 

analogy w~th Art. XX of the Guatemala City Protocol of 1971 

wh~ch requ~res spec~fic states to rat~fy the Protocol for it 

to enter ~nto force, Art. XIII (3) of the Conventlon 

requ~res at least five specif1c states, producers of plastic 

exploslves, to be among the thirty five states that will 

deposit thelr instruments of rat1f1cation or accession in 

order for the Convention to enter into force. In view of 

the nature of the problem the Con ven tlon is try ing to 

confront, the Convention would constitute a futile effort if 

a significant number of states that produce plastic 

explosives were not Parties to it. Article 34 of the Vienna 

Convention on the Law of Treaties of 1969 embodies the 

principle pacta tertlis nec nocent nec prosunti therefore, 

producer states left outside the Convention cannot be 
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t. expected to ab~de by and to be bound by the ~rovlslons of 

tnis Conventlon. 

Sorne Deleç:ates at the Alr Law Conference (1991) ques t loned 

the f act tha t the Convention made i t poss 1 blc for the non

Signitaries to accede to it ev en before ltS entry lnto 

forc~. The Execut~ve Secretary of the Conference, clarlfylng 

thlS point, stated that th~s measure was Intended to 

exped~te tne entry lnto force of the Convention by aliowing 

acceSSlon at any tlme.*47 Therefore, 

Convent~on can be made to enter ~nto force by 

non-Slgn~ tar ies only if the quanti ta ti ve and quall ta ti ve 

requirements damanded by Art XIIl (3) are satisfied. 

Astate is aiso obliged ta declare when consentlng to be 

bound by the provlslons of the Convention whether or not it 

is a producer state. Artlcle l (6) gl.ves a definltion of a 

producer state. lt i5 a difficult task 50 far to qualiEy a 

state as e~ ther a producer or consumer due to lack of 

stat~stics on the quantum of product~on or consumptl.on of 

explosl.ves. Therefore, States Parties Wl.ll rely on the 

declarations that will be made by the states when consenting 

to be bound by the Convention. The def i ni tian of a producer 

state is th us based on a "self-assessment". 

The Conventl.on does not ~egulate the question of a change of 

status, for example, when aState, after deposi ting i ts 
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instrument of rat~flcatlon as a non-producing State, starts 

manufacturlng plastIc explosives and thus becomes a producer 

State 1.n tenns of Art l (6). The questlon here 1.S wnetner 

such aState can retrospectlvely be regarded as a producer 

state 1.f lt 1nforms the Deposltary of the change of ltS 

s ta tus thus enabl1.ng the Convention to enter l.n to force, 

when there werc already four ratifications of producer 

States and thlrty one or more by other non-producing States? 

In our opinIon aState 1.5 therefore expected to commence 

~roductl.on ln accordance wl.th the terms of the Conventlon, 

that is, manufacture explosives that are duly marked, if 

the ob)ect1.ve of the Convention 1S not to be defeated. 

Article 18 of the Vienna Convention of 1969 obli3es 

Contracting States nct to defeat the object and purpose of a 

treaty prior ta lts entry into force. But the analysed 

ConventIon in Art.I (6) and Art XIII ~entlons only 

producers of explosl ves wi thout distlnguishing whet:.her the 

explosives are marked or note Therefore, to expedite the 

entry into [orce of the Convention, such a State as 

mentloned above could be regarded as a producer State for 

the purposes of Articles 1(6) and Xlll of tne ConventIon. 

(8) Amendments to the Convention: 

The Air Law Conference (1991) discussed the question of 

whether or not the Convention should have an Article on 
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amendments other than that spGclf~cally dGSlgnea Eor ttle 

'l'echnlcal Annex to t.he Conventlon. Sorne Deleg3tes Eavoured 

the 1nc1uEtOn of a provls10n on amendments argulng that the 

Convention, unllke the TOKyO, rhe Hague, and ~10n trea l 

Convent10ns and Montreal Protocol o~ aviation security, was 

not l1ml.teâ to civl.l aV1ationi that sorne Part1es ta tne 

Conventlon might not be Parties to the Vlenna Conventlon oE 

1969 and therefore not be bound by its provisions on 

arnendments. It is worth noting that other aviat10n securlty 

l.nstruments do not have articles on arnendments as th~ 

Conferences that adopteâ these lnstruments agreed thèt the 

Vi.enna Convention sufficiently regulated the procedure of 

making amendments to an internat~onal l.nstrurnent. 

Furthermore, the ICAO Assembly Resolutl.on A76 establishes 

the procedure for the preparatl.on and adoption of legal 

l.nstruments under the aegis of ICAO. Havlng noted the 

special regl.me of the Technl.cal Annex to Lhe Conventlon, the 

Chairman of the Conference stated that " ... other aspects of 

the Convention were capable of amendment ln the manner 

provlded for and codified in the Vienna Convention on the 

Law of Treatles".*48 

-. 
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c Forecast~ny Cnallenges of Implementation: 

Article lX of tne Convent~on ~mposes an obllg3.t~on upon tne 

Counc~l oE ICAO to take, ln concert with States Part~es and 

lnternationdl organisat~ons concerned, approprlate ~èasures 

to Eac.lllt..:lte the implementat.lon of th.ls Convention. The 

measures to be ~aken are supposeè to .lnclude the provision 

of techn.lca l aBsistanc..:e and measures for the exchange of 

.lnformat~on relatlng to techn.lcal developments 

mark.lng and detect.lon of explosives. 

.ln the 

Durl.lg the drafting of the Convention and its adoption by 

the D.lplomat~c Conference on Air Law (1991), the States 

manifested a poli tlcal will to work together in eliminating 

or at least curblng the threat and sufferlng caused oy the 

use of plastic explos~ves aga.lnst civil aviation and other 

modes of transportat~on. The same polit~cal will will 

determine whether the Convention will enter into force at a 

d.lstant date .ln the future, or remain a document left to be 

perpetually governed by Art 18 of the Vienna Convention of 

1969, or (on a tn.lrd alternative), to the satisfaction of 

consumers and those who offer air transport services, enter 

into force sooner rather than later. 

For many States Part.les, the implementation of the 

provisions of the Convention particularly, 

the destruction or rende ring ineffective 

iOO 
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stocks of explosives w~ll de pend not only on the pol~t~cal 

cl ima te prevailing a t the time but also on the a vallabi li ty 

of technology. Industriallseè. countries mlgnt manufacture 

the necessary eguip;:nent and train personnel to opera te i t 

but conslderlng the economic crises currently experienccd by 

many àeveloping countries, the implementation of the 

Convention might be considered to be too costly for those 

countrles. The implementation of the Convention has a 

bearing on such matters as material, financlal, ;;lnd human 

resources, defence and securlty. 

At the Air Law Conference (1991) many delegates from the 

developing countries belleved that tne technical assistance 

from the industrialised States Parties will be an 

important factor in assuring implementation of the 

Convention. 

Aligniny itself with the concern of the Delegates from the 

developing countries, the Delegate of China commented that 

.. the exchange of informa tl0n, as well as f inancial and 

technical asslstance were most important steps for the 

Convention to be widely accepted and implemented".*49 

The link between technical assistance and the implementation 

of the Convention concerned the Delegates from the 

developing countries to such an extent, that they suggested 

the inclusion of a provlsion in the Convention making it an 
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to render technical assl.stance for the 

l.mplementatl.on of the Conventl.on. However, in the spirit of 

concessions and cOmprOffil.SeS that characterised the Air Law 

Conference, the issue of technical assistance was ultimately 

shelved ln the Resolutl.on of the Conference which "urges the 

l.nternational community to consider increasing technical, 

fl.nancial and material assistance ta States in need of such 

asslstance in arder ta be able to benefit from the 

achievement of the aims and objectives of the Convention, in 

particular through the technical assistance programmes of 

the International Civil Aviation Organisation".*50 

Followlng the dell.berations of the Conference, it is 

difficult to interpret the above provision of the Conference 

Resolution and Art.IX of the Convention as creating a legal 

obligation for the industrialised States Parties to render 

technical assistance to States Parties in need of it. 

States Parties will need equipment and chemicals to destroy 

or render permanently ineffective stocks of unmarked plastic 

explosives in thel.r territories. They wl.ll need the 

detection equl.pment at their airports, equipped with sensors 

designed to respond to the detection agents foreseen by the 

Technical Annex to the Convention. Parties will need 

personnel to safely conduct the destruction process and to 

operate the detection equipment at the airports. 
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The destruction of military stocks of unmarked plastlc 

exploslvea will ln certain Clrcumstances necessitate urgent 

importation or manufacture of acceptable and detectable 

explQsives, an exercise that might strain the defence budget 

or disrupt the proàuction plans of the military industrles. 

The ecological consequences of a large scale and prolonged 

destruction of plastic explosives are another source of 

concern when consideration is given to the question of 

implementation of the ConventlCil. 

103 



{ 

f.-JJ 

FOO'l'NOTES 

*1. MEX Doc. No. 32. 

*2. MEX Doc. No. 5. 

* 3. Conference Hinutes; Air Law Conf. (1991); Thirteenth 

Meeting of the Commiss~on of the Whole. p.l. 

*4. See LC/SC-MEX-WP/8 Addendum 2 p.l. 

*5. MEX Doc. No. 6 p.l 

*6. ICAO Doc. 955l-LC/187 p.3-4. 

*7. See Mex Doc No. 4 p.3; Conf. Record in MEX Doc No 7 

p. 3. 

*8. Milde M. Draft Convention on the Marking of EXplosives. 

Annals of Air and Space Law. Vol. XV. 1990. p.165. 

*9. Conference Minutes; Air Law Conf. (1991); Second 

Plenary Meeting, p.4. 

*10. Conference MinuLesi Air Law Conf. (1991); Second 

twleeting of the Commission of the Whole p. 3. 

*11. Conference Minutes; Air Law Conf. (1991); Second 

Plenary Meeting, p.4. 

*12. Article 2 

*13. ICAO Doc. 9556-LC;187 p.3-23. 

*14. Conference Minutes; Air Law Conf. (1991) Third Meeting 

of the Commission of the Whole, p.1. 

*15. Conference Minutes; Air Law Conf. (1991) Thirteenth 

Meeting of the Commission of the Whole. p.l 

*16. Milde M. op.cit. p.171. 

"104 



1 , 
! 

-

*17. ICAO Doc. 9556-LC/187 ?3-12. 

*18. LC/SC-MEX-WP/8 Addendum 3 p.2. 

*19. ICAO Doc. 9556-LC/187 p.3-11. 

*20. Conference Minutes; .Z\~r Law Conf. (1991) Third r-teeting 

of tne Commiss~on of the ~vho1e, P. 2 

*21. ibid i?2. 

*22. Conference Minutes; Air Law Conf. (1991) Thirteenth 

Meet~ng of the Commission of the Whole p.2. 

*23. Milde M. op. cit. p.173. 

*24. MEX Doc. No. 9 p.3. 

*25. See MEX Doc. No. 22. 

*26. Conference Minutes; Air Law Conf. (1991) Thirteenth 

Meeting of the Commission of the \'lhole, p. 3. 

*27. ibid. p.S. 

*28. Conference Minutes: Air Law Conf. (1991) Eighth Meeting 

of the Co~~ission of the Whole, p.2. 

*29. ICAO Doc 9556-LC/187 p.3~16. 

*30. ibid. p.3-13. 

*31. ibid. p.3-14. 

*32. MEX Doc. ~o.39 p.5 

*33. Conference Minutes; Air Law Conf. (1991) Fifth Meeting 

of the Commission of the Whole. p.2. 

*34. ICAO Doc. 9556-LC/187 pp.3-15 to 3-16 

*35. Conference Minutes; Air Law Conf. (1991) Fifth Meeting 

of the Commission of the Whole, p.4. 

*36. See Mex Doc. No. 39 p.5 paragraph 5 a). 

*37. Article VIII (1). 

'105 



*38. ICAO Doc. 9556-LC/187. p.3-15. 

*39. Conference Minutes; Air Law Conf. (1991) Ninth Meeting 

of the Comm~ssion of the ~'Jhole, p.6. 

*40. ICAO Doc. 9556-LC/187 p.3-9. 

*41. ibid p.3-9 to 10. 

*42. Milde M. op. cit. p.169. 

*43. Conference r1inutes; Air Law Conf. (1991) Seventeenth 

Meet1ng of the Commission of the Whole, p.2. 

*44. This fact is documented in Appendices C, D, and E. 

*45. Gooding G.V. Fighting Terrorism in the 1980's: The 

Interception of the Achille Lauro Hijackers. Yale Journal of 

International Law, Vol. 12. No 1. 1987 p.178. 

*46. ICAO Doc. 9556-LC/187 p.3-16. 

*47. Conference Minutes. Air Law Conf. (1991). Seventeenth 

Meeting of the Commission of the Whole. 

*48. Conference rHnutes. Air Law Conf. 

Meeting of the COlnmission of the Whole. 

*49. Conference Minutes. Air Law Conf. 

p.3. 

(1991). 

p3. 

(1991). 

Meeting of the Commission of the Who1e. p.2. 

*50. MEX. Doc. 39. 

°106 

Eighteenth 

Sixteenth 



10'} 

CONCLUSION: 

It lS a reco~nised fact that treaty law- maklng lS a process 

of concessjons and compromises. Therefore, when emphasising 

the snortcomlngs of tne aviation securlty lnstruments, one 

should always bear in mind the fact that dlvergent interests 

of states had te be accommodated by the conventions if their 

draftlng and adoption were not to be signlflcantly delayed, 

or more seriously stlll, were to fail ta secure universal 

acceptance and implementation. 

Noting the speed and enthusiasm wlth which the Convention on 

the Marklng of Explosives was drafted in contrast Wl th the 

current pace of deposi c.ing the instruments of ra tlf ica t ion 

or accesSlon to it, the author is of the opInion that the 

process of mdking the Convention enter into force is likely 

ta be slower. At the time of writing this work, no state has 

deposlted its instrument of ratification or accession with 

the International Civil Aviation Organisatlon. As 1S the 

normal practice, ICAO will be forced ta adopt resolut1ons 

urging member states to racify or accede to the Convention. 

Considering the object of the Convention for the Marking of 

Explosives for the Purpose of DetectIon, the fact that it 

does not contain penal provisions does not render it useless 

or futile. The aviation security instruments should be 

regarded as forming a security system and aIl these 
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r convent10ns complement eacn other. If the Convent10n on the 

MarK1ng of Explos1ves lacks penal clauses then other 

aviat10n secur1ty 1nstruments fill in the supposed lacunae. 

lt 1S precisely because of the cornplex nature of the 

aVlation network that any weak link in the chain of secur1ty 

1n any part of the globe ]eopardises aviation security world 

wlde. Therefore, advanced aviation security technology in a 

few countries lS mean1ngless lf it cannot il1clude other 

states. It is hoped that State Parties to the Convention on 

the Marklng of Explosives for the Purpose of Detection will 

llve up to the expectatlon of the Resolution of the 

Internatl0nal Law Conference of 1991 and afford the States 

technical, flnancial and material assistance within the 

framework of ICAO or possibly through bl1ateral or 

rnult11ateral acrangements. 

Reflectlng the anxiety and concern expressed by rnany 

Dele9a~es to the International Air Law Conference of 1991, 

the author fears that "dumping" of plastic explosives as a 

way of getting rid of tham or, export of thelr residue after 

destruction to other states might ser10usly discredit ttie 

Convention on the Marking of Explosives. 

We are not gOlng to extoll the aviation security Conventions 

as regula ting and sol ving general problems of international 

(, relatlons. Rather, lt must be said that the unprincipled 
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measures often t~ken by the ~nternat~onal com~un~ty, or 

rather its reluctance to find just and acceptable SoluLlons 

to the polltlcal proolems that threaten peacc and stabll~ty, 

w~ll also weaken and compromise the authorlty of the 

aviatlon secur~ty ~nstruments. 

l t is often remarked, correctly in our opinion, tha t the 

aviation security conventions are not by themselves a 

panacea. The poli tical reall tles are best expressed ln the 

United Nations General Assembly Resolutlon 44/29 of December 

1989 which ln p3.ragraph 6 urges, "all States, unlla terall y 

and in co-operation with other States, as well as relevant 

United Nations organs, to contribute to the progresslve 

ellmlnatlon of the causes underlying international terrorlsm 

and to pay specl.al attention to all situatl.ons, l.ncludlng 

colonlall.sm, racism, anâ situatl.ons involving mass and 

flagrant violations of nurnan rights and fundamental freedoms 

and those involving alien dominatl.on and forelgn occupation, 

that may give rise to international terrorlsm and may 

endanger international peace and security". 

As shown in Appendices F, and G, acts of unlawful 

interference with l.nternationcil civil aviation are 

unpredictable and do not necessarily depend on the 

prevailing politl.cal climate because indlviduals advancing 

private ends or a mentally deranged person can also commit 

an act of interference with civil aviation. Therefore, the 
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screening of passengers and lu~ga3e at the a~rports, tnoùgn 

a costly and t~me consum~ng exerc~se, remains an important 

preventIve measure. 
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States 

Afghanistan 
Argentins 
Re Ig ium 
Belize 
Bolivia 
Brazil (1) 

Byeloru81ian Soviet 
Soc ia 1 is t Repub 1 ie 

Canada 
Chile 
COBta Rica 
Côte d'Ivoire 
Czecho.lovakia 
Denmark 
Ecuador 
Egypt 
France 
Gabon 
Germany 
Ghana 
Greece 
Guinea 
Guinea-Biesau 
1Irae1 
luva it 
Leb.non 
HadaRa.car 
Mali 
Mauritius 
Hexico 
Norw~y 
Pakistan 
Peru Cl) 
Republie of lorea 
Senegal 
Swit zerland 

APPENDIX A. 

CONVENTION ON THE MARKING OF PLASTIC EXPLOSIVES 
FOR THE PURPOSE OF DETECTION 

SIGNED AT MONTREAL ON 1 HARCH 1991* 

Date of sianature 

1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 

1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 March 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 March 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 March 1991 
1 Harch 1991 
1 Hareh 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 
1 Harch 1991 

Date of deposit 
of instrument of 
ratification,J 

8C cept ance..l. 
!EE!.0val or 

accession Effective date 

* ln accordance vith Article Xl11, parasraph 3, the Convention .haU enter into force 
on the .ixtieth day foHoving the date of depolit of the thirty-fifth iutrullent of 
ratification, acceptance, approval or acce8llion, provided that no fever th.n five 
8uch States have declared purluant to par.graph 2 of that same Article that tbey are producer SUtes. 
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States ---
To~o 
Ukrainian Soviet 
Socialist Republic 

Union of Soviet 
Soda Hst Repub lies 

United Kingdom 
Unit cd States 
Honduras (1) 
Bulgaria 
Turkey (1) 

Nether lands. 
Kingdom of the 

Date of siJna~ 

1 March 1991 

1 March 1991 

1 March 1991 
1 March 1991 
1 March 1991 

26 March 1991 
26 March 1991 
7 May 1991 

2 August 1991 

- 2 - Convention on the Marking 
of Plastic Explosives for 
the Purpoae of Detection 
1 March 1991 

Date of deposit 
of instrument of 
rat ificat ion.,.!. 
accept ance, 
approv!!...2! 

accession EffeCL~ve date 

(1) Reservation: Doe. not consider it8elf bound by Article Xl, paragraph l, of the 
Convent ion. 
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L-. _________ ~~ _____ _ 
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AgrENDlx B. ... 

CONVENTION 

on the Marking of Plastic E,plo~i\l~' 
fllr thl' Purpose of Deteclion 

THE ", ATFS PARTIES TO THIS CONVENTION, 

CONSCIOUS of the Imphcallon~ of act~ of terronsm for mternal!onal secunty; 

r\PRF~SING dcc:p ..:onccrn rcgarùltlg terromt .\..:to; almed at de~tructlon of aircraft, other . 
lIlean' \lI tran,portaliUn .1Ill! othcr largCh, 

(Or-.;l L:RN[LJ that pla~t\~ c,pll,}~l\e~ lu\\e becn used 101 ~Udl tcrroml .lets; 

CON'\IOERING that the murking of \uch explosives for the purpo\e of detection \\ould 
contrlhut'! o;lgmflc.lntly 10 the prc\cntlon of sueh unl.twlul acts; 

RECO<...NIZING IhJt tOT the purpo\e 01 Jelcrnng sueh unlawlul JCI\ Ihc:rc I~ an urgenl need for 
an IIllernatlllnal mmllmcnt obhgmg Stales fO adopl aprrOpn.lfC tneasure~ 10 ensurc that 
l'lIam.: c'r1o'I\C\ are duly markcd, 

CO~'1IDERING Unllcd NJIIOnS Sccllrity Counell Res01UlIon 635 of 14 June 1989, and Llnlled 
:-.lJtlllm General '\~~cmbly Rc,olutlon 44/29 of 4 Dc..:embcr 1 ()~9 urgtng the IllIcrnutJonal 
1..'1\ Il A\ 13110n Organlzutlor. to mtenslf) liS work on de' I\mg an Intcrnattonal reglme for 
th\' malklllg ('1 plJ,tlc or ~hcct c\ploSI\cS for the purpmc 01 Jctc\'lIon; 

IIL·\RING IN \lIND Rc\olullon A:!7-R Jdoptcd unanlmoll\ly hy the 27th SeSSIon of the 
",'cl11bl!' 01 th\' International CIVil AVlallon OrganllJIIOn \~hll:h endor~ed wnh the 
hlghest and 0\ crnding priollty the preparatIon of a nc\\ Itltcrnanonal instrument 
rcgardll1g the mark mg of pla~llc or sheet cxploslves flll dctcctaon; 

N!,1TING \\Ilh ~atj,faclilln the mie I1la~cd by Ihe Coun4.lll1! the Intcrnational Civil Aviation 
Orgclflllullon III the prcparallon of Ihl! Convention as weil as liS Ytllhngncss ta assume 
IlInCllons relaled 10 ilS Implementation. 

H:\\'f AGREED AS FOLLOWS: 

Article 1 

1 or the purposes of thls Convention: 

l, "Explosives" mcan explo~ive products, commonly known as "plastic explosives", 
including e"plosive~ ln fleXible or elastic sheet form, as dc_cribcd in the Technical 
Annex 10 this Convention. 

"Detection agent" means a substance a~ descnbed in the Technical Annex to this 
Convention \\ hlch 15 introduced into an explosive fo render it delectable. 
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"'1.1rking" mC::Lln~ illlr(I,lullng mtn an ~\rh"I\,' l ,kh'dl''Il .1~,,1I: ""II" 'II" \\1,1, 
lh~ Tc~hlllcai .\nn~\ !l1 1111\ (OI1\~ntlllll 

"\)\11\ .l\lthoTl/eJ 1l11hl.IT) JC\I':C'" IIldudc, h\ll .\I~ I1U' 1~,llld'·III,I. ,11l'1~" hlllll\>, 
rr(lJ~·ctlk,. mlll,·~. 11\1~~lk." IOlh·t,. ,hapcd lh.llgo.:" ~Il'Il,,,k, ,Ill" 1','lll11.IIIlI' 

manlliactured c!\cluS\\ely lor mllttary or pohl.:c p\lrpl),e, .1~.:\\r\"I1)l tll th.: IJ\I' ,11\1.1 
n:gulauons of the State Party concerned. 

{\ "Producc!r Stalc" meal1~ anv Stail: lI\ ,,\ho ... c IcmtoT\' "pln'l"" ,1Il' 1ll.111I11.ldllT .. d 

Article Il 

Ea~h lilate Party .. hall take the necessary and efleCtlve measure~ to \"lrnll1b1l Jnd prt:\ o:nl 1 ht: 
manufacture ln ilS terntory of unmarked e'l(plosi\cs. 

Article III 

E:ll.:h 51,111: Party .. hnlltake the nece~~an ,II1Û eftccll\C l1Ie:l\IlI~' \(l Plll!1lbll •11ll1 I'rl'\,·1I1 
Ihc I1Hl\CII1I:\11 11110 or out III 1\<. lerrtlory 01 unmart..ed c\plo~lh" 

2. The precedin!! paragraph shaH nOI apply ln respeci of mO\cmcnl<. 101 pUlp"'C' Ilot 
IOconmtent wllh the obJeCtive, of this Convention, by auth(1ntlc, of .\ Stat.: Pari l' p.:rl\llllllllg. 
mlllla'~ or pohœ functlons, of unmarkcd e\ploSl\'e~ under the connul 01 that Slate P.1rt). In 
acrordance wllh paragraph 1 of Art\l:lc: IV 

Article IV 

l, Each Siale Party ~hall take the necessary mea~ltre~ to e"erd~e ~trtet and cl tl,!t.:t1\ c ~(lntrol 
over the po~~('mon and transfer of po~~e<.>ion 01 unmarkcd c\pln"lc, .... ll\~h h,l\': h,'cn 
manula~llIred III or brought into II~ tcrntory pnor to the entr) IIltll for~~ 01 tlll' (\)1\\0.:1111111111\ 
rc .. pcet of that !'Ilale, ~o a~ to prC\enl thelr dIverSIon or me lor purpo,e, lIl..:ml'lhtCIlt \\1111 th.: 
"bJwl\(.·~ 01 tht, Convention . 

., L1Ch 'itJte Party ~hall ta!..e the necc,~atv mC:l'ure, tn en,ulc th.1I ,III 'hl~'" \ll Illl"': 
.:\plo\l\c", r<!lcrrcd to \Il paragr<lph 1 of thls ArtIcle nOI held bv II~ luth,lTIII':, l'l'rI'"llllllg 1111111,11 1 

lH roh.:e fun.ollm are de~lro}ed or con~urncd for purpO!le, not mCO\l",tCIII "'\lit the ~1bjc,tl\c, 
l>l th", COn\enlion. marked Of rcndered pcrmancntlYIl' ·ffcctlvc. wtt\lm.l Pl'lll'lI \lI IhlCC IC,II\ 

1\(\111 Ilw cntry \Ilh) force 01 th" COI1\Cnlll)JI III 1L'~pC":1 ,)f th,1I 'It.II,' 

3 fach Stale Party shall take tht: ncce~sar} mca,ure~ tn cnsul~ th.11 .111 \1O,k, III thl"C 
c\rlo~hes referred to ln paragraph 1 of thts Article held by 1\5 authontll!' l'c.llHlllllIg IlllhlJry 
llr l'oltee functlom and that are not IIlcorpmated a~ an IIlt.:gral part 01 dul) .I\llhm\1cll 1111111.111 

de\Îl:e~ are destroyed or consumed for purposes not IIlconmtent \\l1ft Ihe ObjC':II\C\ 01 Iim 
Convention, mark cd or rcndered perm.mently mcffeclI"e, wlthin a p~nod of 1t11~l!n )cal~ Imm 
the enlry lOto force of Ihis Convenuon 11\ respect of that St3te. 

4. Each Slate Parly shalliake the neccssary measures 10 ensure Ihe ûe\\ru~tlon, a~ ~Olln a\ 
possible, ln its lerntory of unmarked exploslve~ which may be dlsco\cred Iherelll and whlch arc 
not refcrred to ln the precedlng paragraphs of this Arucle. other than ~toc!..s of unmarked 
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~,p\(l'I"'I!' h~\d by Il' .\luh,'n'l<)' Ill!rtnrmmg milltary or poli\:\! CU1\.:tlOlh .md m.:orporaled a~ an 
IlH,·!!rJ.l p.1I1 01 du\~ .llllh<Jrllcd IIl111tary dC\lêe, .lI lhe datl' 01 Ihe enu;. lIllO torcc of thl' 

(\'ll\cntlon III rC\pCCI 01 Ih.ll 'laIC, 

Ea~h 'talc Part;. ~hal\ lahe th\! neec~,ar~ rncasurcs 10 C\l:rCI~C ,tncl and eftcC\I\c conlrol 
n\l'I Ihe pm'C"I01\ .lmllf.tn,ter of pO~,c~slon 01 the c\plo,\\'c, rcll:rrcd 10 ln parJglaph Il of 
l'art 1 nt' Ihe l'cl.hlll-:J\ '\nnc\ 10 IhlS Comcllllon 'iO a~ to prc\cnt thclr dl\CrS10il or Il,e lm 
purpo-.t:, Il1Wn,I~lenl \\lIh 1 he ob)ccll\ c, 01 Illl' (.oo\'cl1\lon 

h. Eolch StJle Pari} ~hall takc the I1c,c~sary mea~urcs 10 eosure the dc~tructton, a~ SOOII a, 
po,,,blt:. ln It\ terntory of uom.uked c\plo\lvcs m.mufactured ~Il1CC the comlOg lOlO forcc of Ihl<; 
(OI1\ CllllOn III 1 C'ipeCI 01 that State thal are nol IIIcorporated a~ ,pccltlcd \il paragraph Il d) of 
l'olrl 1 \)1 the Tcchnlcal Anne>. to tlm Convention and of unmarhed explmlvcs whlch no longer 
1.111 \\Ilhlll the scope 01 an} olher sub-paraglaphs of the ~ald paragraph Il 

Artlde V 

There IS cMabli~hed by Iim Convention an InternatlonJ\ E'Iplo'l\'cs Technical 
Cllmnll"IOn (herclnafter rcfcrred 10 a, "the Commission") conslsling of not Icss Ihan t'iftecn 1I0r 
more lhan mnetc~'n mcmbers appolnted by 'he Council of the Internal!ona\ CIVil AvÎallon 
Organilatlon (heremaller rcferrcd to as "the ('ouncll") from .lJ11Ong per~()n~ nommatcu by 
SIJI!:'i Parlle~ to tlm Convcnllon 

~ The Illcmber, nt' Ihe COm!lllSMOn shall be C'Ipc!rts ha\lng direct anli 'ub~tantlal e\pcnence 
III IItJ!ler, Idatmg 10 Ihe mdllUfJ.cture or detecllon of. or rcsear.:h Ill, t'\plo'1\cS 

!\1cmbers of the C~'mmisslon shaH serve for a penod of three }ear~ and shJU be .:liglble 
lor rc-appollllment, 

4. ~c,s\on<; of Ihe Comml~~\on shall be convcned, at least onre a ycar at the Headquarters 
\\\ the lotern.l\Ional CI\I\ A'wlutlon Organizauon, or al such places and urnes as may be dtrected 
,\r appro\cll LJ~ the ClI\1n~11. 

The '_'omll\l,~\on ,hall .ulopl il, rules of procedure. ~ubJccl 10 Ihe approval of the 
('mincI\' 

Article VI 

1. The Comml~sjon ,hall e\'aluate techOlcal developmcOls rcl.lIIng to the manufacture, 
mark mg and detection of explosIVes 

2. The Comml'isiOll. through the Councll, sh '1 report ils fllldings to the Slate~ PJrties and 
II1ternalional orgal1llallon~ I.'oncerned. 

3 Whenever necessary. the Commission shaH make recomrnendallons 10 the Council for 
amcndmcnl' tO Ihe rechmcoli Anne~ 10 11115 Convention. The COnltlllS\llln ~halll!ndea\'our to 
1.I~e Us deCl\lons 01'1 ~uch recommendauons by consensus. (n lhe absence of consensus the 
Comml<;'IOI\ ~hall take such deci\lons by a two-thÎl ds maJOril~ votl! of ils members. 

4. The Council may, on the recommendallon of the Commls,ion. propo<;c 10 States Parties 
Jtncndmcnl\ to Ihe Technl.:al Anne~ 10 tlllS Convention. 
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1 An, St.ttc Part' ma\, \\nhllllllu,'t: d.l~\ Ir"1\1 th~ d,n.: ,'1 l\lItlll"tt,"1l ,'1,1 PI"P"',',I 
.lmcndm\!nt to Ihe Technll • .ll Atmc\ la tlm L ... m\elllIOn, tral\\t\llt 1,1 lh~ l \1U\1-:11 Ih -:l'nlmcnh 
Th.: COlln~ll ~hall COn1mUnl\:al': Ihc~c comnl(~ltt' tl' lhc ( ,1ltlt111'\IOn ,l' ,'\lln ,1\ pm'Ib\c Illf ", 
,llmlù.:r,lllOn The CllUI1Ct! 'h.!11 IOIIIC ,Ill} SI.lI,' 1',lrI) \\ hl.:!1 ">111111':111' ,111 ,II "bl",h 1,1 tlt" 
prvpl"':U am~t\dmcm 111 -:Ollsull th..: Comml~~loll 

~ fhl! CommIssion ,hall con~ldcr thl.' \ leI" ot Stalc, P,lrlle' maùl.' rllf\lhllll tl1 thl.' 
l'r.:..:cdm\! par J!,!raph and rl'porl (0 1 he Coun':ll. The l','un":ll. ,\fIer ,ül1'llkrat IOn lIt t hl.' 
L"mml~'10n', report, dt1d takm!! lOto ,ICCOlIOI th~ nature nt the alllcndl11l.'nl ,Ind thc <':llIllnWnh 
lIt ">t,IlC' P,lrtIC\, tndudlt1~ pr\lducct ')t,Ill', m,l} l'fIlP0.,c thL' ,1t11l'llIlIll,'llt t" ,III "l,II.:, 1'.1111'" 

I,'f Jd0l'Il')!l 

Il ,. pr"I',',.:d ,lmclldrn.:nt hal Illlt h':,1\ ,'bJed.:d 11111\ 11\,: 'l' 11h11': "l,Il,', l'.trll':' bl 

I1IL',lIh" ,1 n!I,'1\ Illlllll':,lthlll Il'IIlI'llllllh,l Il IIhlII oIlnCI\ .1,1\' Il,'IllIII, d.lI': ,'1 1\(\IIIIL.,lh1l1 ,'1 
thL' JI\lI·t\dl11~nt 11\ .III.' ( 1)l\n~11. Il ,holll b~ ,h:.:m..:.111I h.I\C hec!' ,IJllpl.:d. ,lI1U ,h,lIl ,I\I~I III Il , 

I,\I,~ ,Ill': hUlldr~d ,lOci ~I~hl\ dn\' Ihl' ~,III~1 li' Jlt~1 ,lIdl ,',h<'r 1'''I"t! 01' ,t't'dll~J III lh,' 
l'Il'po'ocd ,1I111.'1lJfm'1I1 Il'r ::'I,ltt:~ Parll.:, 11\'1 Il,1\ III!! ,"PI l "il ,lbl..:.'t,·" 1 LI', ,l" 

4 "tall:o, 1',lrtIC~ hU\lOg l.'\prl'"h "b]';,I,'d Il'Ihe rrupl1\I'd .1I1h:lld III l'II 1 1,1.1' .. 'lIh~cqlll.'nl", 
h~ ll1.:al\~ ,H Ihe \kp('l~ll 01 JlIll1~lIumCI1\ ,,1 .l,':Cphll1l.'C or JPPW\,t1, C'PII."" Ihl'II ,0Ih,'111 tll hl' 
bouild b~ the prn\l"IOllS 01 the amendnll'llI 

5 If tl\e CIl m0rC 'lIai,'" PartIe, h.!IC obJcl.'ll'd tl) thl.' prop')\l.'d ,1111I.'ndlll.:m. Iht: ('''"11,1\ 
,\).\1\ r~t,'r Il 10 Ih.: Cllt1ll11l"IOn lor lurthl.'r ':"INdl.'fJI Illll , 

fi Illhe rropo~cd amcndmCrtl hJ~ 11111 hC1.'11 adopl~d 111 .kèl'fd,lnù· \\Ith p.II.I!.!f.lph 1,)llltl' 
\rll,'k. Ih.: ("')1111111 m,l) ,Ih" ':1111\,'1\1.' ,1 .:()nr':fl.'I1,~ 01 .I!\ "> •. 1::' P,lrlll" 

Art ide \ III 

C,latl" P,lrllc<; <;hal1. If pll"lbh:. Ir.ln,mll 10 the COlln,'11 tnll1fm,1l1lltl th.\I lIould .1\\1'\ Ih.: 
Comml\SlOn lt1 Ihe dlSdl,trgc 01 It~ lun':lll1l\~ Undl.'f parullrdph 1 lIt "rllde \'1. 

, St,lIl." 1',1111':, ,h,lll I-.L'l'p Ih.: C"lIlhtllllll>rnII.'J 01 lllC.l'\ltl.'~ \h..:\ h,IIC \,.I-.CI1\\'lIl1l'lcl1h·UI 

th,' pnl\ 1~lon' ,II \hl' Cnn\l.'lI\l(ln. The ('<'Illlet! ,h.11I ~Ol11l11l1n".,lIe 'u.:h InlpfI1hl".\l1 111,111 '1.111', 

Pante~ .lnet Inlcrnallonal organllallon'o ,:ollcerned. 

Mliclr IX 

Thl.' ("Hill_II ,haI1.1I1':11·0per,1I10n '\lIh SlalC' P,trlle, and IIIt.:rn.ltllllt.llmg.llll/.ltllltl\ l.'onl.'!!rn.:d, 
lakc appr,)prlal~ mca~l1rc~ 10 lal'Ihlal~ Ihe ItnplcIIICl1laIÎ(\11 III Ih" ('Oll\ Cllt 1'>11 , IlIliudll1l! tl..: 
prO\I~lon 01 Icdmlcal a~~i~lal1cc and ml':"ltI!!, lor the l.'\d1allu,: III 1111"rl\\:lIII'11 rcl.lIl1~l! III 
lt:dllllè,11 Jc\~loprncnl~ ln th.: m.lf~lng .11111 J~IC':lllll\ 01 C\I'ItI\\\:" • 

Artide \. 
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. Arlicle XI 

1 Any dl~plltc bct\\ccn two or more States Partlcs eoncermng the mterpretatlon or 
,lpph~Jtlon 01 th,,, Can\clltlon whlch cannat he settled through negotlatlOn ~haH, at the request 
III one of them, be ~ubmlttcd ta arbltratlOn. If wlthlll SIX months from Ihe date of the request 
lM .H~ltr,lt\()n the Partlc~ art' unable to agrce on the orgalllzauon of the arbltrauon, any one 
nt thme Parue .. may rcfcr the dispule to the lnternat,onctl Court of Ju~tlce by reque~t ln 

~ont(lrmll~ \\lth the Statute of thc Court. 

:! E.ad, 'itale PMt:- may, at the lime of signature, ratlh-:atlon, acceplance or approval of 
th" (llIl\enlJon or acce~\lon thereto, declare that It does not conslder llself bound by the 
rrc\,cdll1!l paragraph. The other States Parties shall not be bound by the precedmg paragraph 
\\ IIh rc\peci 10 any State Party havmg made such a reservatIon. 

AO\ ~tatc Party havlIlg made a rcservatlon ln accordance "lth the precedmg paragraph 
111,1~ at .ln} lime \\lIhdraw thls reservatlon by 1I0tlltcallon to the Dcposltary. 

Arlicle XII 

L. \\,cpt a~ pro\ Idcd III Ârtlcle XI no reseryation may be made to thls ConventIon. 

Artide XIII 

1 This Convenllon shaH be open for sIgnature 10 Montreal on 1 March 1991 by States 
p.utlclpallng III the International Conference on Air Law held at Montreal from 12 February to 
1 :\larch 199!. Afler 1 March 1991 the Convention shall be open to ail States for signature at 
the Headqllartcr'i of the International CIVIl AVIation Orgamzation in Montreal untlilt enters into 
loree ln .,..:c,lrdancc Wlth paragraph 3 of thls Ârtlcle Any State which does no\ sign th!!. 
{ lll1\Cnlllln may acceûe 10 Il at any lime. 

:! Tlm Convention ~hall be subJect \0 rauflcallon, acceplance, approval or accessIon by 
"'lalC~ In,trument, vI ratlflcallon, acceplance, appro\al or aece~slon shall be depo~ited wl!h the 
11\I':III,\llollal CI\ Il A\ i.ltlon Organ,zalion, whlch I~ hereby de~lgnaled the Depo~llary. When 
.kpo\lllng 11' 1n,IrIlI1lCIll 01 rauficJtlol1, acceptanc\!, approval or aCCe~SIOI1, each SI ale shaH 
Jcdare \1 hether or nOl I! I~ a producer State. 

3 flm COJ\\enllon shall cnter mto lor~e on the ~Ixlleth day 101l0wIIIg the date of deposl! 
III Ihe IllIrtV-lItth In\ttument 01 ratiflcalion, acccpiance, approval I)T accc~slon "Ilh the 
Ikpo"IJrV, prO\'lded Ihal no fewer than live such States hav .. declared pursuanl 10 paragraph 2 
lIt' thl~ "rllele thJt Ihey are producer States. Should thirty-five such mstruments be deposlled 
l'IIllT to the Jeposlt of theu m~truments by fIVe producer States, this Convention shall enter 1010 
101 ,e lIl1 the ~I'(tlelh day followmg the date of dcpo~1t of the IIlstrument of ratIfIcation 
.ll·~cptal1ce, approval or accessIon of the firth producer Stale. • ' 

-l. ror othel SI.\te~, tlm Convention shaH enter mlo toree Sixt Y days lollowmg the date of 
dcro~1I of thclr Instruments of ratIfICatiOn. a..:ceptance, approval or acccSSlon. 

5 ,0\\ ~oon as thls Convention cornes into force, it shall be rcgi~tered by the. Depositary 
pur,".1II1 III ·\nide 102 uf Ihc Chan cr (lI rhe United Natlom and pur\uallt to Artldc 83 of the 
l Oll\ellll\ln on InternJtlOnal Ctvii AviatIon (Chicago, 1944). 
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cach sIgnature ot thlS COfl\cnt\on and d.lle Ihcreo!: 

:! cach depûsit of an InstTumenl 01 r.lIlfICatlOll, ,II:Cept,lncc, .IPl'lo\.\l or ,\c.C"\I'1l ,Illd 
dat!! lh\!reof. gl\tng "pec\alle!\!rcn.e 10 I,herher the 'ltate ha~ IJentlllcd Il,cl! .h ,1 

produccr State, 

3 the dale of entT)' lOto forct! 01 thl' COIl.cm.'ln. 

4. the date of enlry lOto force of anv amendmem 10 Ihl, COIlHntlon or Il, r~dll1lc,11 
I\nn1. '\(,; 

5. an)' denunctatlon made undcr Amele \. V, .md 

(1 aO\ dedarallon made under paragraph 2 Il! ".rt Ide \ 1 

Arlicle X\ 

o\n~ State Part} ma~ denoun.:e thlS Clln\cntlon h\ I\nuen 1l01l11':J.11I1I\ hl Ihe Dl'I'",II.If\ 

~ Dcnunclatlon ~hJl1ta"e effe\'! olle hundred ,lIId t:lgh!~ doly' tllllll\\lnl! th.: dJ.lc \\1\ \\ h'l.h 
nOU!I.:aUlln IS re..:el\ed b~ the Deposltar;. 

IN WIT/'I.ESS WHEREOF the undersigned PlcmpotcmlolTlc,. belll!! dulv .llIlhorlfc.:J 
thereto b) !helr GO\ernmcnl~, have ,lgned tlm Comentlon 

nONE at ~lontrcal. thb Il''t dd) 01 Man:h. one thou'and Illn\! hIlIH.!r.:d ,lI1d Il Il Il: 1\ 'Ollt:, 
tn one ongtnal. dra\\n up III III!! aUlhenllc lexts 10 the Englt,h. Fro.!n.:h. RII"I.ln, ~l'a1\l,h and 
·\rable languages. 
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l' \ f{ 1 

\1<11\1('\1 "'" 

1 ) l '>( R II' JI () '..c li 1 \ \' 1 0.., 1 \ l ..., 

,,1 ,H,' 1,'rmul.II,,1 IIlIh ""l' IIr IIhll~ Iligh ,'\pln'lIc, ,,!th,1I ln Ihl'Ir l'III" ">1111 h.III'.1 1.lpnllr 

1'1""". "" '11.111 If) • 1'.1.11 .1 Il'l1lpl'r.tlLHI' ,'125 <-

1') ,tI,· ""IlIiIiJl~d \\llh .1 hll1dl'l 1I1.lIl'rtal. Jnd 

" .111.' •• 1\ .\ Illl\tllrl·. I1lJlk.\hlc or Ik\lbll.' .11 normal n)llIl1 Il'lIlpl'rJlu r l' 

Il lit, hlllo"llig ( .. ploSI\C~. clcn lhollgh meeting lhcdclcnpllon nll'\plo'I\C' ln par.tgrdph 1 nllhl~ 
P.Hl. ,It.,I! 1101 he ,nn"dcrcd 10 hl' l'Xphhllel.Il long al tl':1 contmu<' to 01.' h.:!J nr Il,ed lor lhe purpo~cI 
'1',','11,.,.1 hdl!" ,lr rl'll1Jln IIllorporall'd al IItere ,pI.'I'IIICd, namcly tlt,,,l' 1.'\1'1."1\1." Ih.11 

1) Ml' manUI.lC1Urcd. nr hehl, Hl IlInlled quanll1le~ laid\' for 1I~1' III Julv authorlled re~eal dl. 
ul'Il'h'pmcnt IH ll'ltm!! ni nc\\ or modltled e\plo~I\I''', 

h) ,Il\! 1Il.IJlul.l<lurcd, or hcld. 11\ hll1\ICd 4\1anllllC\ ",kh 1,)[ ",''' 111 ,1111\ .lIl1hMIlCd Iralnlng 10 
"1'1",",:, ,l..!t.:,lh'n .\IIU "r Ilc\,'hll'lll':l1l ûr IC,UIl!! 1)1 ':\1'10'"\' ,klCdlnll equlpmclll, 

,) .trI.' tIlJllul.l\lUrcd, nr held, \1\ (IInll,'" 41131111111." ,,,kil !,,[ .1\1" ,l\lIilofl/CJ l"reJl'I, 'èlcn.:e 
purp,I,,", ,l[ 

dl .trI.' d<.'Inncd tll hl' .md .m: IIlcor('llrat~d as.1n l!ltegral (l.lrt of dut\ .1II!h(1n/~,1 mlhtarv d~\I,c~ 
III lhl.' t~nllll[\ ,'I the produll'i "'tatt: \\uh!ll three \car' aft~[ th..: ,"'I1Hl1g mlo toree 01 Ih" 
(ml\I'IlHon III rCI(l1'1l 01 Ihal ~!atl! Such de\Il,~\ produl.'cd 1111111' PCrtllct nt Iltrce \ear~ ,h.111 
hl' Jl·~,"t:U 10 ht: du" JUlhorllcu nllhlarV delilcl \\lIhlll (lJrJgr.1pll ~ o( ·\rttdc IV o( Ihl~ 
('1lI1I cnllon 

III ln th"~ Part 

''tlllil .1wlwrl/l.'u" III (l.lr.lgraph Il .11, b) and d n1c.lII~ (l,'rmilled •• ':':llIUtll!' IcI Ihe 1.1\1, and 
1"~III.I!h'n\ nI the 'I!.lIe 1'.1rI~ .:onl~rneu, .ll1d 

"Iligh l.',plo\II!!" Il1dlld.: hUi arc 1101 rellrtClect 10 C~dOll.'lr.IIl',·!llIk"l'!ctrJnltr,lIll1l1c (/1:\1:-"). 
p.:IH.II.'[\lhrHlll 1l.'II.ulllr.ll~ !PETN) .I1ll1 '""lllnmclh~lcnc!rltll!r.lmIllC (RD') 

l' \R r 2 OETrCTION AGl~Nr.., 

\ ,"'11.'':11011 .lgent 1\ .IIlV one nI !I\IlII' \uh'I.lnce~ \e! l'III 111 Ihe "llhlll Ill!! raille DClectlon .Igent~ 
,k'<III'~\11II !h" T.lbk .Ire IIllcnded 10 hc u'cd 10 cnh.lncc the dl.'tect.lbtlll. 01 e\pllllIlC\ bv varonf 
,1,'I,"lIllIIIIIC.\II\ ln '\Idl.:a,<:. the lIllrOdU,'lIon III a Ul.'t<.'ctlon .Igenl .1110.111 1.'\(11,,,"1.' ,h •• lIlle donc 111 ,uch 
.1 1l1.1\l1l~1 .1' I\l a..:hlc\c homogeno:ou\ dlllrlbutlon ln the ftillshed product l he mlllllllUIll concentration 
III .\ ÙClc~tlOn .\gem IIIlhe IIm~hcd protlu':l allhellmc olmanulacture ~hall hl' al ,holln 11\ the ~ald T.lblc 
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APPENDIX C. 

( Convent~on on Cf fences and Certain other acts Comm1tted on 

ooard A1rcraft of 1963: 

Pursuant to /I.rt. 24 (2) of the Convention reservations were 

made by the following countries to the effect that they are 

not bound by Art. 24 (1): 

Bahrain. 

Belorussian SSR. 

Cameroon. 

China. 

Czechoslovakia. 

Democratie People's Republic of Korea. 

Egypt. 

Eth~opia. 

Guatemala. 

Honduras. 

India. 

Indonesia. 

Oman. 

Papua New Guinea. 

Peru. 

Poland. 

Romania. 

South Africa. 

Syria. 

Tunisia. 

Ukrainian SSR. 
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USSR. 

Uruguay. 

Venezuela. 

V~et Nam. 

*Source: ICAO Doc. 9568. Annual Report of the Counc.Ll-

1990. ~?127-128. 
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~NDIX D. 

CONVENTION FOR THE SUPPRESSION OF UNLAWFUL SEIZURE OF AIRCRAFT 
SIGNED AT THE HAGUE ON 16 DECEMBER 1970* 

States 

Afghanistan 
Antigua and Barbuda 
Argentina 
Australia 
Austria 
Bahamas 
Bahrein 
Bangladesh 
Barbados 
Be1gium 
Benin 
Bhutan 
Bo livia 
Botswana 
Bruil 
Brunei Darussalam 
Bu1garia 
Burkina Faso 
Burundi 
Bye10russian Soviet 
Socialist Repub1ic 

Cameroon 
Canada 
Cape Verde 
Central African Repub1ie 
Cbad 
ChUe 
China 
Co 10mb ia 
Costa Rica 
Côte d'Ivoire 
Cyprus 
Czechoslovakia 
Democratie Kampuehea 
Democratie People's 

Repub lie of lorea 
Denmark 
Dominiean Repub lie 
Eeuador 
Egypt 
El Salvador 
Equatorial Guinea 
Ethiopia 

Date of signature 

16 Deeember 1')70 

16 December 1970 
15 June 1971 
28 April 1971 

16 December 1970 
16 December 1970 

5 May 1971 

16 Deeember 1970 

16 December 1970 

17 February 1971 

16 December 1970 

16 December 1970 

27 September 1971 
4 June 1971 

16 December 1970 
16 December 1970 

16 December 1970 
16 Deeember 1970 

16 December 1970 
29 June 1971 
19 March 1971 

16 December 1970 
4 June 1971 

16 December 1970 

* This ~onvention entered into force on 14 October 1971. 

Dat e of depo s it 
of Instrument of 
Rat if ieat ion or 

Accession 

29 August 1979 
22 Ju1y 1985 
Il September 1972(1) 
9 November 1972 

Il February 1974 
13 August 1976 
20 February 1984(2) 
28 June 1978 

2 April 1973 
24 August 1973 
13 Mareh 1972 
28 Deeember 1988 
18 Ju ly 1979 
28 Deeember 1978 
14 January 1972(2) 
16 April 1986 
19 May 1971(2) 
19 Oetober 1987 

30 Deeember 1971(2) 
14 April 1988 
20 June 1972 
20 Oetober 1977 
1 Ju ly 1991 

12 Ju ly 1972 
2 February 1972 

10 September 1980(2) (3) 
3 July 1973 
9 Ju ly 1971 
9 January 1973 
5 Ju ly 1972 
6 April 1972(4) 
• 

28 April 1983 
17 Oetober 1972(5) 
22 June 1978 
14 June 1971 
28 February 1975(2) 
16 January 1973 

2 January 1991 
26 Mareh 1979 

This list is based on information reeeived from depos ituy States. 
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States 

Fiji 
Finland 
France 
Gabon 
Gambia 
Germany 
Ghana 
Greece 
Grenada 
Guatemala 
Guinea 
Guinea-Bissau 
Guyana 
Haiti 
Honduras 
Hungary 
Iceland 
India 
Indones ia 
Iran. Is lamie Repub lie of 
Iraq 
Ireland 
Israel 
Italy 
.Jamaica 
.Japan 
.Jordan 
Kenya 
Kuwait 
Lao People's Democratie 

Republic 
Lebanon 
Lesotho 
Liberia 
Libyan Arab Jamahiriya 
Liechtenstein 
Luxembourg 
Madagascar 
Malawi 
Malaysia 
Maldives 
Mali 
Marshall Islands 
Mauritania' 
Mauritius 
Mexico 
Monaco 
Mongolia 
Morocco 

- :2 -

Date of signature 

5 October 1971 
8 January 1971 

16 December 1970 
16 December 1970 
18 May 1971 
16 December 1970 
16 December 1970 
16 December 1970 

16 December 1970 

16 December 1970 

14 Ju1y 1971 
16 December 1970 
16 December 1970 
22 February 1971 

16 December 1970 
16 December 1970 
16 December 1 ~.,O 
16 December 1970 

9 June 1971 

21 July 1971 

16 February 1971 

24 August 1971 
16 December 1970 

16 December 1970 

16 December 1970 

18 January 1971 
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The Hague Convention 
16 December 1970 

Date of deposit 
of Instrument of 
Ratification ;r-

Acces S10n 

27 Ju ly 1972 
15 December 1971 
18 September 1972 
14 Ju1y 1971 
28 November 1978 
Il October 1974(6) 
12 December 1973 
20 September 1973 
10 August 1978 
16 May 1979(2) 

2 May 1984 
20 August 1976 
21 December 1972 

9 May 1984 
13 April I9E7 
13 August 1971(7) 
29 June 1973 
12 November 1982(2) 
27 August 1976(2) 
25 Janua-ry 1972 
3 December 1971 

24 November 1975 
16 August 1971 
19 February 1974 
15 September 1983 
19 April 1971 
18 November 1971 
11 January 1977 
25 May 1979(8) 

6 April 1989 
10 August 1973 
27 July 1978 
1 February 1982 
4 Oetober 1978(9) 

22 November 1978 
18 November 1986 
21 December 1972(2) 
4 May 1985 
1 September 1987 

29 September 1971 
31 May 1989 

1 November 1978 
25 April 1983 
19 Ju1y 1972 
3 June 1983 
8 October 1971 

24 October 1975(10) 



- 3 - The Hague ConventiOI 

(. 
16 December 1970 

Date of deeosit 
of Instru~ent of 
Ratification or 

States Date of signature Accession 

Nauru 17 May 1984 
Nepal 11 January 1979 
Netherlands. Kingdom of the 16 December 1910 27 August 1973(11) 
New Zealand 15 September 1971 12 February 1974 
NicaTagua 6 November 1973 
Niger 19 February 1971 15 October 1971 
Nigeria 3 July 1973 
Norway 9 llarch 1971 23 August 1971 
Oman 2 February 1977(2)(12 
Pakistan 12 August 1971 28 November 1973 
Panama 16 December 1910 10 March 1972 
Papua New Guinea 15 December 1975(2) 
Paraguay 30 July 1971 4 February 1972 
Peru 28 April 1978(2) 
Ph i lipp ines 16 December 1910 26 March 1973 
Po land 16 December 1970 21 March 1972(2) 
Portugal 16 December 1910 27 November 1972 
Qatar 26 August 1981(2) 
Republic of Korea 18 January 1973(13) 
Romania 13 Oetober 1971 10 July 1972(2) 
Rwanda 16 December 1970 3 November 1987 
Saint Lucia 8 Novemb er 1983 
Saudi Arabia 14 June 1974(2)(14) 
Senegal 10 May 1971 3 February 1978 
Seyehelles 29 Deeember 1978 
Sierra Leone 19 July 1971 13 November 1974 
Singapore 8 September 1971 12 April 1978 
South Africa 16 December 1970 30 May 1972(2) 
Spain 16 Mareh 1971 30 October 1972 
Sri Lanka 30 May 1978 
Sudan 18 January 1979 
Suriname 25 November 1975(15) 
Sweden 16 December 1910 7 July 1971 
Switzerland 16 December 1970 14 September 1971 
Syrian ATab Republic 10 July 1980(2) 
Thailand 16 December 1970 16 May 1918 
Togo 9 February 1979 
Tonga 21 February 1977 
Trinidad and Tobago 16 December 1970 31 January 1972 
Tunisia 16 November 1981(2) 
Turkey 16 December 1970 17 April 1973 
Ug and a 27 March 1972 
Ukrainia~ Soviet 

Socialist Republie 16 December 1910 21 February 1972(2) 

( Union of Soviet 
Socialist Republies 16 December 1970 24 September 1971(2) 
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State! 

United Arab Emirates 
United Kingdom 
United Repub lie 

of Tanzania 
United States 
Uruguay 
Vanuatu 
Venezuela 
Viet Nam 
Yemen 
Yugos1avia 
Zaire 
Zambia 
Zimbabwe 

- 4 -

Date of signature 

16 Deeember 1970 

16 Deeember 1970 

16 Deeember 1970 

16 December 1970 
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The Hague Convention 
16 December 1970 

Date of deposit 
of Instrument of 
R.atification or 

Accession 

10 April 1981(16) 
22 Deeember 1971(17) 

9 August 1983 
14 September 1971 
12 January 1977 
22 February 1989 

7 Ju ly 1983 
17 September 1979(2) 
29 September 1986 

2 October 1972 
6 July 1977 
3 March 1987 
6 February 1989 
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- 5 - The Hague Convention 

16 December 1970 

(1) The instrument of ratification by Argentina contains a dec1aration which, in 
translation, reads: "The application of this Convention to territol ies the 
sovereignty of which may be disputed amang two or more States, whether Parties to 
the Convention or not, may not be interpreted as alteration, renunciation or waiver 
of the position upheld by each up to the present time". 

(2) Reservation made with respect to paragraph 1 of Article 12 of the Convention. 

(3) The instrument of accession by the Government of the People's Republic of China 
contains the fo llowing dec larat ion: "The Chinese Government dec lares illegal and 
nul1 and void the signature and ratification of the above-mentioned Convention 
by the Taiwan author it ies in the Dame of China". 

(4) On 25 April 1991, an instrument vas deposited vith the Government of the United 
States by the Government of Czechoslovakia whereby that Government withdraws the 
reservation made at the time of ratification on 6 April 1972 vith regard to 
paragraph 1 of Article 12 of the Convention. The withdraval of the reservation 
took effect on 25 April 1991. 

(5) Until later decision, th~ Convention will not be applied to the Faroe Islands or 
to Greenland. 

Note: A notification was received by the Government of the United 
Kingdom from the Government of the Kingdom of Denmark that, 
with effect from 1 June 1980, Denmark withdravs its 
reservation, made in the following terme upon ratification, 
in respect of Greenland: 

"Sous la réserve que jusqu Jà décision ultérieure la Convention 
ne s' app liquera pas aux !les Féroé et au Groën land". 

(6) The German Democratie Republic, which ratified the Convention on 3 June 1971, 
acceded to the Federal Republic of Germany on 3 October 1990. 

(7) On 10 January 1990, instruments vere deposited with the Government of the United 
Kingdom and the Government of the United States by the Government of Hungary whereb; 
that Government vithdraws tbe reservation made at the time of ratification on 
13 August 1971 with regard to paragrapb 1 of Article 12 ~f the Convention. The 
withdrawal of the reservation took effect on 10 January 1~90. 

(8) Ratification by Kuwait was accompanied by an Understanding stating that ratifieatio 
of the Convention does not mean in any way recognition of Israel by the State of 
Kuvait. Furthermore, no treaty relations will arise betveen the State of Kuvait 
and Israel. 

(9) The instrument of accession depoaited by tbe Libyan Arab Jamahiriya eontains a 
disclaimer regarding recognition of Israel. 

(10) "In case' of a dispute, a11 recourse must be made to the International Court of 
Justice on the basis of the unanimous consent of the parties concerned." 
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16 December 1970 

(11) The Convention cannat enter into force for the Netberlands Antilles until thirty 
days after the date on wbicb the Government of the Kingdom of the Netherlands shall 
have notified the depositary Governments that the necessary measures to give effect 
to the provisions of the Convention have been taken in the Netherlands Antilles. 

Note 1: On Il June 1974, a declaration was depoaited with the 
Government of the United States by the Government of the 
Kingdom of the Netberlands stating that in t~e interim the 
measures required to implement the provisions of the 
Convention have been taken iu the Netherlands Antilles and, 
consequently, the Convention will enter into force for the 
Netherlands Antilles on the thirtieth day after the date of 
deposit of tbis declaration. 

Note 2: By a Note dated 9 January 1986 the Government of the 
Kingdom of the Netherlands informed the Govelnment of the 
United States that as of 1 January 1986 the Convention is 
applicable to the Netherlands Antilles (without Aruba) and 
ta Aruba. 

(12) Accession of the said Convention by the Government of the Su1tanate of Oman does not 
mean or imply, and sha1l not be interpreted as recognition of Israel generally or in 
the context of this Convention. 

(13) The accession by the Government of the Republic of Korea to the present Convention 
does not, in any way. mean or imply the recognition of any territory or regime vhich 
has not been recognized by the Government of the Republic of Korea as a State or 
Government. 

(14) Approval by Saudi Arabia does not mean and could not be interpreted as recognition of 
Israel generally or in the context of this Convention. 

(15) Notification of succession to the Convention was deposited with the Government of thE 
United States on 27 October 1978, by virtue of tbe extension of the Convention to 
Suriname by the Kingdom of the Netherlands prior to independence. The Republic of 
Suriname attained independence on 25 November 1975. 

(16) "In accept ing the said Convention, the Government of the Unit ed Arab Emirates takes 
the view that its acceptance of the said Convention does qot in any vay imply its 
recognition of Israel, nor does it oblige to apply the provisions of the Convention 
in respect of the said Country." 

(17) The Convention is ratified "in respect of the United Kingdom of Great Britain and 
Northern Ireland and Territories under territorial sovereignty of the United Kingdom 
as well as the British Solomon Islands Protectorate" • 
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APPENDIX E. 
CONVENTION FOR TH~ SUPPRESSION OF UNLAWFUL ACTS 

AGAINST THE SAFETY OF CIVIL AVIATION 

- -SIGNED AT MONTREAL ON 23 SEPTEMBER 1971* 

States 

Afghanistan 
Antigua and Barbuda 
Argentina 
Australia 
Austria 
Bahamas 
Bahr .. in 
Bangladesh 
Barbados 
Belgium 
Bhutan 
Bolivia 
Botswana 
Brazil 
Brunei Darussalam 
Bulgaria 
Burkina Faso 
Burundi 
Byelorussian Soviet 
Socialist Republic 

Cameroon 
Canada 
Cape Verde 
Central Afriean Republie 
Chad 
Chile 
China 
Colombia 
Congo 
Co.ta Rica 
C6te d'Ivoire 
Cyprus 
Czeehollovakia 
Democratie People's 

Republic of lorea 
Denmark 
Dominican Repub lie 
Eeuador 
Egypt 
El Salvador 
Equatorial Guinea 
Ethiopia 
Fiji 
Fin land 
France 

Date of signature 

23 September 1971 
12 October 1972 
13 November 1972 

23 September 1971 
23 September 1971 

l 

12 October 1972 
23 September 1971 

23 September 1911 

6 March 1972 

23 September 1971 

23 September 1911 

23 September 1911 

23 September 1971 
23 September 1911 

28 November 1972 
23 September 1971 

17 October 1972 
31 May 1972 

24 November 1972 

23 September 1971 
21 August 1972 

* This Convention entered into force on 26 January 1973. 

Date of deposit 
of Instrument of 
Ratification or 

Accession 

26 September 1984(1) 
22 July 1985 
26 November 1973 
12 July 1973 
Il February 1974 
27 December 1984 
20 February 1984(1) 
28 June 1978 

6 August 1976 
13 August 1976 
28 Deeember 1988 
18 July 1979 
28 December 1978 
24 July 1972(1) 
16 April 1986 
28 March 1973(1) 
19 October 1987 

31 January 1973(1) 
II July 1973(2) 
19 June 1972 
20 October 1977 

1 July 1991 
12 July 1972 
28 February 1974 
10 September 1980(1)(3) 

4 December 1974 
19 Mfareh 1987 
21 September 1973 

9 January 1973 
15 August 1973 
10 August 1973(4) 

13 August 1980 
17 January 1973(5) 
28 November 1973 
12 January 1977 
20 May 1975(1) 
25 September 1979 

2 January 1991 
26 March 1979(1) 

5 March 1973 
13 July 1973 
30 June 1976(1) 

This list is based on information received from depositary States. 
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States 

Gabon 
Gambia 
Germany 
Ghana 
Greece 
Grenada 
Guatemala 
Guinea 
Guinea-Bissau 
Guyana 
Haiti 
Honduras 
Hungary 
Iceland 
India 
Indonesia 
Iran, Islamic Republic of 
Iraq 
Ireland 
Israel 
Italy 
Jamaica 
Japan 
Jordan 
Kenya 
Kuwait 
Lao Peop le • s Democratie 

Republic 
Lebanon 
Lesotho 
Liberia 
Libyan Arab Jamahiriya 
Luxembourg 
Madagascar 
Malawi 
Malaysia 
Maldives 
Mali 
Marshall Islands 
Mauritania 
Mauritius 
Mexico 
Monaco 
Mongolia - Morocco 

~ Nauru 
c,,," 

- 2 -

Date of signature 

24 November 1971 

23 September 1971 

9 February 1972 

9 May 1972 

6 January 1972 

23 September 1971 

11 December 1972 

23 September 1971 
23 September 1971 
23 September 1971 

2 May 1972 

1 November 1972 

29 November 1971 

25 January 1973 

18 February 1972 
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Montreal Convention 
23 September 1971 

Date of deposit 
of Instrument of 
Ratification or 

Accession 

29 June 1976 
28 November 1978 
3 February 1978( 6) 

12 December 1973 
15 January 1974 
10 August 1978 
19 October 1978(1) 

2 May 1984 
20 August 1976 
21 December 1972 

9 May 1984 
13 April 1987 
27 December 1972(7) 
29 June 1973 
12 November 1982 
27 August 1976(1) 
10 July 1973 
10 September 1974 
12 October 1976 
30 June 1972 
19 February 1974 
15 September 1983 
12 June 1974 
13 February 1973 
11 January 1977 
23 November 1979(8) 

6 April 1989 
23 December 1977 
27 July 1978 
1 February 1982 

19 February 1974 
18 May 1982 
18 November 1986 
21 December 1972(1) 
4 May 1985 
1 September 1987 

24 August 1972 
31 May 1989 

1 November 1978 
25 April 1983 
12 September 1974 
3 June 1983 

14 September 1972(1) 
24 October 1975(9) 
17 May 1984 
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States 

Nepal 
Netherlands, Kingdom of the 
New Zealand 
Nicaragua 
Niger 
Nigeria 
Norway 
Oman 
Pakistan 
Panama 
Papua New Guinea 
Paraguay 
Peru 
Philippines 
Po land 
Portugal 
Qatar 
Republic of Korea 
Romania 
Rwanda 
Saint Lucia 
Saudi Arabia 
Senegal 
Seychelles 
Sierra Leone 
Singapore 
So 10mon la lands 
South Afriea 
Spain 
Sri Lanka 
Sudan 
Suriname 
Sweden 
Swi t zer land 
Syr ian Arab Repub lie 
Thailand 
Togo 
Tonga 
Trinidad and Tobago 
Tuuisia 
Turkey 
Uganda 
Ukrainian .soviet 
Socialist Republic 

Union of Soviet 
Soci.list Republici 

United Arab Emirates 
United Kingdom 
United Republic 

of Tanzania 

- 3 -

Date of signature 

23 September 1971 
26 September 1972 
22 December 1972 
6 Mar~h 1972 

18 January 1972 

23 January 1973 

23 September 1971 
23 September 1971 
23 Sept ember 1971 

10 July 1972 
26 June 1972 

23 September 1971 

21 November 1972 

23 September 1971 
15 February 1972 

23 September 1971 

9 February 1972 

5 July 1972 

23 Sept em.ber 1971 

23 September 1971 

23 September 1971 

. 136 

Montreal Convention 
23 September 1971 

Date of deposit 
of Instrument of 
Ratif ieation or 

Accession 

11 January 1979 
27 August 1973(10) 
12 February 1974 

6 November 1973 
1 September 1972 
3 July 1973 
1 August 1973 
2 February 1977(1)(11) 

24 January 1974 
24 April 1972 
15 December 1975(1) 

5 March 1974 
28 April 19780) 
26 March 1973 
28 January 1975(1) 
15 January 1973 
26 August 1981(1) 

2 August 1973(12) 
15 August 1975( 1) 

3 November 1987 
8 November 1983 

14 June 1974(1)(13) 
3 February 1978 

29 December 1978 
20 September 1979 
12 April 1978 
13 April 1982(14) 
30 May 1972(1) 
30 October 1972 
30 May 1978 
18 January 1979 
25 November 1975(15) 
10 July 1973 
17 January 1978 
10 July 1980(1) 
16 May 1978 

9 February 1979 
21 February 1977 

9 February 1972 
16 November 1981(1) 
23 December 1975 
19 Ju1y 1982 

26 January 1973 (1) 

19 February 1973(1) 
10 April 1981(6) 
25 October 1973(17) 

9 August 1983 
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States 

United States 
Uruguay 
Vanuatu 
Venezuela 
Viet Nam 
Yemen 
Yugoslavia 
Zaire 
Zambia 
Zimbabwe 

- 4 -

Date of sÎ;gnature 

23 September 1971 

23 September 1971 

23 October 1972 
23 September 1971 

1'37 

Montreal Convention 
23 September 1971 

Date of deposit 
of Instrument of 
Rat if leat ion or 

Accession-

1 November 1972 
12 Jan ua ry 1977 
6 November 1989 

21 November 1983(18) 
17 September 1979 
29 September 1986 

2 October 1972 
6 Juiy 1977 
3 March 1987 
6 February 1989 
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Montreal Convention 
23 September 1971 

(1) Reservation made vith respect to paragraph 1 of Article 14 of the Convention. 

(2) "In accordance with the provisions of the Convention of 23 September 1971, for the 
Suppression of Unlawful Acts directed against the Security of Civil Aviation, the 
Government of the United Republic of Cameroon declares that in viey of the fact 
that it does not have any relations with South Africa and Portugal, it has no 
obligation toward these two countries vith regard to the implementation of the 
stipulations of the Convention." 

(3) The instrument of accession by the Govemment of the People's Republic of China 
contain. the following declaration: "The Chinese Govemment declares illegal and 
null and void the signature and ratification of the above-mentioned Convention by 
the Taiwan authotitie. in the name of China". 

(4) On 25 April 1991, an instrument vas deposited with the Government of the 
United States by the Government of Czechoslovakia whereby that Govemment withdraws 
the reservation made at the time of ratification on 10 August 1973 vith regard 
to paragraph 1 of Article 14 of the Convention. The withdrawal of the reservation 
took effect on 25 April 1991. 

(5) Until later decision, the Convention will not be applied to the Faroe Islands or to 
Green land. 

Note: - A notification vas received by the Govemment of the United 
Kingdom from the Govemment of the Kingdom of Denmark that, 
with effect from 1 June 1980, Denmark withdraws its 
reservation, made in the folloving term. upon ratification, 
in respect of Greenland: 

"Sous la réserve que jusqu '1 décision ultérieure la Convention 
ne s'appliquera pas aux Îles Féroé et au Groënland". 

(6) The German Democratie Republic, vhich ratified the Convention on 9 June 1972, 
acceded to the Federal Republic of Germany on 3 October 1990. 

(7) On 10 January 1990, inatrumenta were deposited vith the Governm~~t of the United 
Kingdom and the Government of the United States by the Government of Rungary 
whereby that Government withdrawa the reservation made at the time of ratification 
on 27 December 1972 with regard to paragraph 1 of Article 14 of the Convention. 
The withdrawal of the reservation took effect on 10 January 1990. 

(8) It is understood that accession to the Convention for the Suppression of Unlawful 
Acts Againlt the Safety of Civil Aviation, done at Montreal, 1971, does not mean in 
any vay recognition of Israel by the State of Kuwait. Furthermore, no treaty 
relation will ari.e between the State of Kuwait and Israel. 

(9) "In case of a dispute, all recourse must be made to the International Court of 
Justice ~n the basil of the unanimous conunt of the partie. concerned". 
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(10) The Convention cannot enter into force for the Netherlands Antilles until thirty 
days after the date on Which the Government of the Kingdom of the Netherlands shall 
have notified the depositary Governments that the necessary measures to give effect 
to the provisions of the Convention have been taken in the Netherlands Antilles. 

Note 1: On Il June 1974, a declaration vas deposited vith the 
Government of the United States by the Government 
of the Kingdom of the Nether1ands stating that in the 
interim the measures required to implement the provisions of 
the Convention have been taken in the Netherlands Antilles 
and, consequently, the Convention will enter into force for 
the Netherlands Antilles on the thirtieth day after the date 
of deposit of this declaration. 

Note 2: By a Note dated 9 January 1986 the Government of the tingdom 
of tbe Netberlands informed the Government of the United 
States that as of 1 January 1986 the Convention is applicable 
to the Netherlands Antilles (without Aruba) and to Aruba. 

(11) Accession to the said Convention by the Government of the Sultanate of Oman does not 
Mean or imply, and shall not be interpreted as recognition of Israel generally or in 
the context of this Convention. 

(12) The accession by the Government of the Republic of torea to the present Convention 
does not in any way mean or imply the recognition of any territory or regime which 
has not been recognized by the Government of the Republic of Korea as a State or 
Governmen t • 

(13) Approval by Saudi Arabis does not Mean and could not be interpreted as recognition 
of Israel generally or in the context of this Convention. 

(14) The Solomon Islands attained independence on 7 July 1978; the instrument of 
succession was deposited on 13 April 1982. 

(15) Notification of succession to the Convention was deposited vith the Government of 
the United States on 27 October 1978, by virtue of the extension of the Convention 
to Suriname by the Kingdom of the Netherlands prior to independence. The Republic 
of Suriname attained independence on 25 November 1975. 

(16) "In accepting the nid Convention, the Government of the United Arab Emirates takes 
the view that its acceptance of the said Convention does not in any way imply its 
recognition of I.rael, nor does it oblige to apply the provisions of the Convention 
in respect of the baid Country." 

(17) The Convention is ratified "in respect of the United Kingdom of Great Britain and 
Northern 1re land and Territorie. under territorial sovereignty of the United Kingdon 
as well a. the British Solomon Islands Protectorate". 

B1 a Note dated 20 November 1990, the Government of the 
United lingdom declared that Anguilla has been inc1uded 
under the ratification of the Convention by that 
Government with effect from 7 November 1990. 
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23 September 1971 

(18) The instrument of ratification by the Government of Venezuela contains the 
following relervation regarding Articles 4, 7 and 8 of the Convention: 
"Venezuela will take into consideration c1early political motives and the 
circumstances under which offences described in Article 1 of this Convention are 
committed, in refusing to extradite or prosecute an offender, unless financial 
extort ion or in jury to the crew, pas sengers, or other persons has oc curred ". 

The Government of the United Kingdom of Great Britain and Northern Ire1and made 
the fo1lowing declaration in a Note dated 6 August 1985 to the Department of State 
of the Government of the United States: 
'The Government of the United Kingdom of Great Britain and Northern Ire1and do not 
regard a8 valid tbe reservation made by the Government of the Republic of 
Venezuela insofar as it purports to limit the obligation under Article 7 of the 
Convention to submit the case against an offender ta the competent authorities of 
the State for the purpose of prosecution". 

With reference to the above declaration by the Government of the United Kingdom of 
Great Britain and Northern Ireland, the Government of Venezuela, in a Note dated 
21 November 1985, informed the Department of State of the Government of the United 
States of the fo llowing : 
"The reserve made by the Government of Venezuela to Artic le8 4, 7 and 8 of the 
Convention is based on the fact that the principle of asylum is contemp1ated in 
Article 116 of the Constitution of the Republic of Venezuela. Article 116 reads: 

'The Republic grants asylum to any perlon ~ubject to persecution 
or which finds itBelf in danger, for political reasons, within the 
conditions and requirements estab1iahed by the lawa and norma of 
international 1aw.' 

It is for this reason that the Government of Venezuela considers that in order to 
protect this right, which would be diminished by the application without limits of 
the said articles, it was necessary to request the formulation of the declaration 
contemplated in Art. 2 of the Law approving the Convention for the Suppression of 
Unlawful Acta Against the Security (aie) of Civil Aviation". 

The Government of Italy made the following declaration in a Note dated 
21 November 1985 to the Department of State of the Government of the United States: 
'The Government of Italy does not conaider a. valid the reaervation formulated by 
the Government of the Republic of Venezuela due to the fact that it may be 
conaidered al aLœing to limit the obligation under Article 7 of the Convention to 
submit the cale againat an offender to the competent authoritiea of the State for 
the purpole of proaecution". 
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APPENDIX F. 

From ICAO Doc. 9568 p.97. 
Diagram VII-1 

Acts of Unlawful Seizure 
Number 
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8 December 1973: adoption of specification recommendlng world,wlde mspectlons/screenlng 
of passengers and cabin baggage (Annex 9, 9.2); applicable 15 July 1974. 

22 ~arch 1974: adoption of Annex 17 (Securlty), applicable 27 February 1975. 

22 June 1989: adoption of Amendment No 7 to Annex 17; applicable 16 November 1989. 
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I~ 
81'~~ 
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89 1990 

TIle ligures ln thls dlagram ,"etude domestic and Internallonal occurrences based on media and States' reports 
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From ICAO Doc '1568 fi.. q'l APPENDIX G. 

Diagram VII-2 

Number of Persans Killed or Injured 
Number 
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300 300 

250 249 243 
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200 
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The figures ln this diagram inciude domestic and international occurrences based on media and States' reports 
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Diagram VII-3 

Sabotage 
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The ligures ln thls dlagram Include domeslic and international occurrences basf:d on media and States' reports 
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