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ABSTRACT 

This dissertation exàmines a'critical period in the geve-

lopment of international air services agreements during wh~ch 

time the issue of reciprocity or reciprocal landing privlleges 

between states, ass ed a position of maJor political, economic 

and military importance or the respective government. 

In ~n incomplete and till evolving legal and regulatory 

framework for the negotiation of'such agreements, 

the United States Government adopted a policy which essentially 

re1egated and entrusted to a private corporation the responsibx-

lit Y of concluding such agreements, primarily.to avaid confron-

ting the issue or reeiprocity. 

The opposition ta such a practice is reflected in the 

course of negotiations conducted between five sovereign states, , . . , 
who were attempting ostensibly to secure the inauguration and 

establishment of a trans Pacifie air service. 

To place this study in perspective,' the initial chapters 

are concerned with describing the international aviation policy 

adopted ~y the two principal governments involved in this analy­

sis and the ~ignificant legislative and judicial events and 

decisions whieh determined and shaped that policy. 

Specifie details of the negotiations conducted between 

1935 and 1942 are then examined with one chapter devoted to an 
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analysis of privat.e international 'Contracts and in part,1cular 

the agreement entered into between Pan American and the Govern-

ment of New' Zealand. 

Finally 1 the preceding events are considered in the 

broader context of then contempora:ry issues with specifie refer-, 

ence to the events in the southern Paci.f ic as part of the wider 

Anglo-American conflict whereby both parties were attempting to 

arrest econom1c control of international commercial aviation. 

This conflict or rivalry ls evldenced by the conduct of both 
, 
parties during the course of the north' Atlantic negotiations, 

the stated position of delegates in Chicago in 1944 and ul ti-

rnately in the compromise reached in Bermuda in 1946 - the defini-

tive precedent for aIl subsequent international air service 

agreemen t s . 
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RESUME 

Ce mémoire se penche sur une période critique du développe-

ment des accords de transport aérien international au cours de 

laquelle la question de réciprocité ou d'attribution de droits 

" réciproques d'atterrissage entre ~tats devient un élément-clé 

tant au point de vue politique, économi<Î.!ue que militaire auprès' 

des gouvernements respectifs. 

Aux termes d'un cadre Juridique et réglementaire incomplet 

et en rleine évolution, pour la conduite et la négociation de 

" \ tels ll(icords, le gouvernement des Etats-Unis, à ce moment, adopte 

une politique, relégant et confian,t à une compagnie privée, la 

responsabilité de la conclusion de tels accords pour éviter de 

prendre position sur la question de réciprocité. 

L'opposition à une telle pratique s'exprima oste~siblement 

lors des négociations, impliquant cinq états, pour l'aquisition 

de droits de transport aérien international en vue de 1 'inaugura-

tion et la mise en place d'une service aérien trans-pacifique. 

Pour placer cette étude dans son contexte approprié, les 

'" premiers chapitres traiteront descriptivement de la politique 

en matière de transport aéri~n international, adoptée par les 

deux principaux gouvernements impliqués, aux 'termes de notre 
tl 

analysé et des événements législatifs et juridiques ayant mené 

et influencé une telle poli tique. 

Certains détails des négociations menées entre 1935 et 

1942 entre le gouvernement de la Nouvelle-Zélande et la compagnie 
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Pan American seront soulignés au sein d'un chapitre consacré 

à une analyse de contrats internationaux de droit privé. 

Finalement les événements précédant cette polémique seront 

analysés il la lumi~re dÜ' contexte, contemporain, à c~t te question 

de réciprocité, se référant spécialement à la situation du-Sud 

Pacifique, lors du conflit anglo-américan où'les deux parties 

tentêrent de s'accaparer respectivement le contrQle économique 

du transport aérien comnercial. Cette rivalité est particu-
. 

liêrement démontrable lors des négociations entre ces mêmes 

parties a~ niveau de l'Atlantique Nord, lors de leurs déclara-

tions respectives, ! titre de délégués, à la convention de 

Chicago de 1944 et fJnalement lors du compromis obtenu aux 

Bermudes en 1946~ lequel est définitivement de modêle à suivre 
'" 

pour la con~lus1on d'accords subséquents en matiêre de t1;"ansport 

aérien international. 
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l have never been able to find in any mans' s 
book or any-man's talk anything convincing 
enough to stand up for a moment against rny 
deep-seated sense of fa tali ty governing this 
man-inhabited world ..•• The only remedy ... 
for us is-the cha~ge of hearts. But looking 
at the history of the la st 2,000 years there 
is not much reason to expect that thi-ng, even 
if man has taken to flying ••.• Man do~n't 
fly 1ike an eagle, he flies like a beetle. 

- Joseph Conrad 
23rd October-1922 

) 

The Pacifie Ocean, its shores, ~s islands, 
and the vast regions beyond wilkbecome the 
chief theater of events in the worlds great 
hereaftert. 

'r - William Henry Seward, 
1852 
United States Secretary 
of State 1861-1869 
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AA - CRS 

NA - RG 

PM 00 .pO. 00 

EXPLANAT!ON 

Commonwealth 
(Australia) 

vi 

ABBREVIATIONS 

Australian Archives - Commonwealth 
Record Series 

United States National Arch~ves -
Record Group 

Pan American World Airways, !nc. -
History Project, File Index, New York 

refers to ,the Commonwealth o,i Australia 
as opposed to the British Commonwealth' 
of Nations which is written as 

-' .. Commonweal th 1 only. 

1 . 
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INTRODUCT l ON 

J 

Air travel before the Second World War connotes an image 

of a leisurely, ranant1.C and highly elitist form of travelo From, 

a passenger's perspective that may indeed have been an accurate 

descr~ption. From the standpoint of a carrier or governme,nt, 

nothing belies the truth more effecti vely. 

International civil aviation was and still ~s a forum of 

widely and at other tirres subtle, divergent, political and economical 

ideal'ogies ~ Such a diverge~ce accounts for the events centered 

in the southern Pacific during the per1.od between the two world 

wars, in particular between the years 1935 and 1942. 

Five independent and autonomous governments became embroiled 
, 

in a conflict that ostensibly should have been the exclus1.ve 

domain of two governrnents alone; the United States and Australia.' 

The involvement of the other,three governrnents, Br1.tain, 
'. 

" \ Canada, and New Zealand, w~s prompted .by the determination of 

the Commonwealth coalition to meet the challenge of any attempt 

by Am1rïcan interésts, personihed by Pan American, ta secure 

domination of the world's aerial routes: 

«The answer of the Governments of the British 
Commonwealth to any scheme of world domination 
can be the establishment of a trunk route right 
around the world with arterial and subsidiary 
services radiating right around the world.»l 
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An important link in the «All Red Route» as the globe 

circling network was euphemistically -described, was t:.he trans Pacific 

sector - Australia to Canada via New Zealand. Such a route neces-

sitated for either technical or economic reaso!;s, stops ln 

Hawa~~ and the United States West Coast. 

In the arena of international clvil aVlation during this 

period, the regula tory framework whereby landing concess lons or 

rights were negotiated and conceded, was in a state of transition, 

particularly where a concession was sought by a government to 

operate into the United States i ts territor~es or possessions. 

While Commonwealth and European governments lnsisted upon 

conducting negotiations at a government or d~plomatic level, the 

United States Government pursued a policy in certain regions of 

the world, designed expressly to permit or lndeed encourage Pan 
" 

American, a private corporation, to conduct and conclude agree-

ments on its own behalf, thereby avoiding the singulary most 

eontentious issu~ facing the United States Government-reeiproeity. 

The manner ln whj.ch the United States Govern-

ment attempted to employ this policy with respect to the lnaugura ... 

tion of a southern Pacifie air service and the attempts by the 

Commonwealth coa~itlon governments and in particular Australia, 

to counter the application of sueh a discriminatory poliey, is 

the subject of this thesis, testimony to an era when the inter-

national legal regulatory framework for the conduet and negotia-

tion of air service agreements was still in its formative stage. 

\ . 
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The conflict that ensued between the two major blocs and 

one whl.ch was being enacted simul taneously 1n other parts of 

the world, most notably over ~orth Atlantic, prompted one 

American diplornat to ask «why 50 little co-operation (shou1d 

2 
exist) between a similar people who are their closest friends?». 

The followlng description of that confll.ct may hopefully 

provide answers to that question. 

1 

1. W.D. McIntyre, The Commonwealth of Natl.ons - Origins 
and Impact 1869-1971, Minneopo11.s, The University of 
Minnesota Press 1977 at p. 327, citing Resolution of 
the de1egates attending the London Imperial Conference 
of 1937. 

2. F.X. Holbrook, United States National Defence and Trans­
Political Commerica1 Air Routes 1933-1941, Fordharn 
University Doctoral Dissertation, 1969, p. 151, citing 
PAA 37 13th of Novernber 1935, American Consul, Welling­
ton to the Secretary of S ta te . 

• 



CHAP'rER I 

UNITED STATES INTERNATIONAL AVIATION 

POLICY 1903-1941: A SYNOPSIS 

4 

For a nation that is credited for the invention of the 

first power-driven, heavier-than-air machine, the aerop1ane,1 

the United States procrastinated for an inordinately long 

period of time before commercially exploiting that revolutionary 

idea. 

Indeed, it is to the Europeans that credit must be given, 

accolades bestowed, for grasping the potential of such a techni-

cal achievement. The development and utilisation of the air-

craft by the Europeans was encouraged by a combination of unique 

factors; the geographical fabric of the European continent, 

the acquisition and control of geographically diverse colonies 

and possessions and the realisation of the potentia1, destructive 

or otherwise of the aircraft exhibited over the skies of 

Europe duringthe First World War. 2 

The destructive capabi1ity of 'the aircraft and its inher-

ent mobility, intensified the necessity for the establishment 
l' 

and creation of an international legal order for aviation. 

A1though actively considered prior to the War, the prin-
l, 

c~ple of international law that each state was vested with 

sovereignty and jurisdiction over the airspace above its 

territory and adjacent t~rritorial waters, was firmly entrenched 

and enunciated in the Paris Convention of 1919. 3 Thirty fo~ 
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states ultirnately adhered to the Convention, the rnost notable 

4 
abstentionbeing the United States. 

The decision not to ratify the Convention was a purely 

5 political one. The period following the cessation of hostili-

ties in Europe mqjked the beginning of what is popularly known 

as the isolationist period in Arnerican history.6 

Historians attribute this cynicism of attitude by, Ameri-

cans towards involvernent in world affairs to a variety of reasons 

most significantly the rise and growth of internaI group anta-

gonisrn within the United States, which in turn necessitated 

economic nationalisffi" and political ~solation.7 

This cynicism was exemplified by the actions of the United 

States Sena te who'refused, despite efforts·by. the President, to 

ratify the :Paris Convention ~ 8 

Aviation was still, however, very much in its infancy in 

the United States and during the immediate post war period 

was largely conf ined to barnstorrning and the carriage of mail, 

initial1y by the United States Post Office. 9 

Technical.development and refinement accelerated with the 
o 

consequence that by the ear1y 1920s, aviation groups were 

1 10 
actively lobbying for federal government regulation. The 

governrnent responded with two pieces of 1egislation; the Air 

Il 12 
Mail Act of 1925, and the Air Commerce Act of 1926. 

The former was the first attempt by Congress to regu1ate 

the economic and commercial activities of the industry by 
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forcing c9mpetition on the industry. ~his was accomplished by 

requir~ng that aIl con tracts for the carriage of mail be let 

through public bidding and by refusing to restrict in any way 

the,right to establish new air services. 13 

This policy was adopted and employed by Congress unt~l 

1938 where competition was preserved but preserved only where 

;t f d t b i h ubl' . t 14 ~ was oun 0 e n tep ~c ~n erest. 

The Air Commerce Act of 1926 was primarily directed and 
~ 

accentuated towards the regulation of the operational, naviga-

tional and technical aspects of fi~ght.15 

Thus from the outset, American commercial aviation and 
1 

the means whereby the federal government ~ntended to control 

it, were intrinsically aligned to the payment of air mail sub-

sidies, a practice that was to continue t~rough to the next 

decade. 

While the above two pieces of legislation intended to 

1 provide scheduled air transportation on a'cornrnercial basis with-

in the United States, they made no provision for service to 

foreign .countries: 

«The obstacles in the way loomed so large 
that extension of the serviqe to foreign 
countries seemed at the time to be a 
matter for the future .• 16 

Technically, operations to international destinations were 
) 

possible but given the large su~plies of gasoline and oil that 

such a flight required not cOmmercially feasible. 17 
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The success of the first t~ans continental air mail • 

route in the United States and the completion o~ the solo flight 

by Lindberg non-stop to Paris the previous year, generated so 

much confid~nce in long distance flying that by 1928, it was 

considered quite viable to ex tend air mail service to destina­

tions outside the continental United states. 18 

In that year, Congress énacted the Foreign Air Mail Act 

of 1928 which authorised the Postmaster-General to award con-

tracts to carry mail between the United States and its posses­

sions and foreign countries to the lowest bidder. 19 

The most logical destination to inaugura te international 
\ 

\ 
operations was Latin America. ~echnically, the area presented 

the fewest difficulties and cons~uently the greatest opportunity 

for success. It invoîved less travel across water than to any 

other region, and being essentially over land could be provided 

more readily with navigation facilities and with lànding faci-

lities. The frequency of landing fields by reducing the length 

of uninboonupted flights, cut down the arnount of fuel to be 

~ 20 
carried and consequently incr~sed the payload. 

Commercially, private investment by American individuals 

. and corporations tota lIed sorne $5,000,000,000 in the region, 

making Latin America economically speaking a «dominion of the , 

United States_. 2l 

This commercial hegernony was, however, threatenefr by the 

graduaI encroachment of European commercial interests. This 
j 
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caused concern amongst leaders of American industry and part~-

22 
cularly within the American Government. 

Germany had been expecially active in investing in the 

region, an area which has always been and still is polit_~ally 

sensitive for the United States Government. Obtaining financial 

concessions and interests in Latin American airlines, the 
" 

presence of Germany was seen as a threat to the sacrosanct Monroe 

Doctrine, ·now referred to as the 'Good Neighbour Policy'. 23 

Thus the impetus existed for the development of commercial 

aviation in the regionj to ensure the entrenchment of American 

political and commercial interests. 

This was successfully achieved through the initiative of 

Pan American Airways in association with active assistance of 

the U.S+ State Department. 

The relationship between the two organisations has been 

a constant source of intrigue and interest to bath historians 

and Arnerican POliticians.
24 

This relationship would be considered quite unremarkable 

from the standpoint of any governme~t who retains a financial 

interest in its national carrier, but for a government that 

25 prided itself as the ccitadel of private enterprise., with the 

attendent non-interventionist connotations, it does appear 

out of character. However, given the revisionist school of 

thought which now appears ta be coming increasingly popular 

amongst historians, concerning the interventionist activities 

tJ 

-'--- ------ ---- --- ----- -- ----
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of the Rèpublican Administrations of the 19205, especially 

under Herbert Hoover,26 the association may not appear as 

inconguous as it is portrayed. 

Ind~ed, Pan ~erican expansion was so rapid and thorough 

throughout thi,s region and during this period that Hoover 
'-

seriously contemp1ated and advocated the official designation 

of Pan American as the chosen instrument of United States inter­

national aviation. 27 

li 
O.J. Lissitzyn writing in 1942, categorised contemporary 

bipartite air transport agreements into three main groups: 

(1) agreements dealing with the general conditions of air 

navigation between two countries, one or both of whom are usua1ly 

not parties to the Paris Convention of 1919; (2) agreements 

dealing with technical and other_special problems of air naviga­

tion; (3) agreem~nts dealing with the establishment and opera­

tion of regular international air transport services. 28 

The first category generally related ta matters covered 

by the Paris,convention. The United States which was not a 

party to the Convention, did enter into inter-governmental agree­

ment~, however, which were largely'based on similar principles, 

29 
for example, the Canadian-American Agreement of 1938. 

In the conclusion of su ch agreements betw~en Latin 

Arnerican states, the United States relied upon the Habana Con-

30 vention adopted on the 2Qth of February 1928. 
r , 
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The agreements were aIl in the form of executive agree­

ments, rather thanotreaties, sorne of which were expressly of 

a-temporary nature, pending the conclusion of conventions 

b t th t , h b' t 31 e ween e par 1es on t e same su Jec . 

" 
The second category was essentiaIIy an adjunct of the 

first an example of which was an agreement concluded b~t-

ween the United States and Canada on ~he 18th of February 1938. 

The agreement provi~ed for the standardisation of radio facili-

ties of both countries used for civil aeronautical services, 

replacing prior «informaI undertakings. on the same subject. 
\ 

This agreement, the first of its kind formally concluded by the 

United~States, was cited as «an indication of the interdepen-
, 32 

dence of the two countries in air transport., 

Authorization to establish and operate regular interna-

tional air services, the third category, were either granted 

directly by a goverrunent to a foreign a!rline company or \o!ere 

preceded by an agreement to the effect between the grantor 
G.'1 

government and the government of the company's country, i.e • 

. a contemporary bilateral treaty.32 

Most European governrnents insisted that aIl apglications 

for air transport rights be made through them directly through 

diplomatic channels rather than by the foreign opera tors 

directly. «This policy is especially favored by the great 

powers, who are in a position to throw their weight into the 

balance against a small state.~33 
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The United States adopted a-hybrid poliey on this speci­

fie issue wh~h despite protestations at various times by the 

U.S. State Department, proved most effeet~ve in securing opera­

ting rights and privileges for the United States or more parti­

cularly Pan American. 34 

Following the enactment of'the Foreign Air Mail Act of 

1928, United States international and domestie aviation largely 

followed ,different paths.
35 ~ 

The difference was due origina11y to the duration of the 

air mail contract awarded. Pursuant to the Foreign Air Mail 

Act, contracts were granted for a period of ten years, wher~as 

domestic eontracts expired after four. This prevented, accor-

ding to the do~estic carriers, any incentive to expend large 

surns of rnoney in developing the facilities associated with 

improvement of air services. Domestic carriers were simply 

afraid they wo~ld'1ose the ~ontracts when they were relet. 36 

In response Congress provided that con tracts for domestic 

carriage could be converted into route certifieates which exten-

, 37 
ded their life for ten years from the date when they were let. 

This legislatioo not cnly extended the life of domestic cootracts but aIse 

provided that the rates under them should thereafter be deter-
~ 

mined through regulation rather than through competition. Thus, 

while the rates in th~ foreign system continued as they had been 

fixed in the contracts, the rates in the àEestic system carne 

to be increasingly determined by regulation. 38 
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Th~ diff~rences between the two systems were further 

widened,when with the indefinite extension of the domestic 

contracts in 1934 and the prohibition in 1935 against air mail 

carrler's establishing off-line services in the vicinity of 

other carriers, competition was increasingly e1iminated from 
39 

domestic· air transportation. 

The difference between the two systems wasagain exaggerated 

with the decision of President Roosevelt in 1934, not to cancel 
\ 

any foreign air mail contrbcts, in contrast to domestic con-

tracts, as such a cancellation would not be considered to be 

in the public's best interests, or more specifically: 

«such action would probably disrupt American 
air service to the Latin American countries 
and might result in great harm to our trade 
relations with the se countries.~40 , 

Most significant was the revelation disclosed before the 

Black Comrnittee Hearings and during the course of testimony 

delivered by former Postmaster General Walter F. Brown, of the 

acknowledged and accepted policy of the Post Office Department 

in giving a preference to Pan American over aIl other companies 

in the granting and letting of air mail contracts for inter-

national services. 

While Brown refused to categoris~ the practice as 'policy', 

he conceded, during the course of test1mony, that it was 

41 «the practice we certainly fo1lowed on several occasions •. 
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\ Most incriminating was the production of a 1etter from 

Th~mas B. Doe of Eastern Air Transport to Brown and the reply 

theketo. Doe, resentful of the preeminent position Pan 
\ 

Ame~\ican had acquired :i,.n Cuba, sought the comments of the 

\ostmaster General who in r~sponse maintained 

m~nt ought not to be drawn into controversles 

that «the Depart-

that are wh011y 
\ 

'd " d' t' 42 ou 5l e our ]UrlS lC lon». 

However, Brown added that «it did not seem the part of 

wisd m to invade each other's territory with competitive ser-

vices\and that l did not believe that rnoney paid for postal 

service should be used to set up services to injure competitors. 

In pursuance of this policy l suggested the abandonment by the 

Pan American Co. of the,domestic field in the United States ... 

Consistently with the poiicy outlined, it would seem improper 

for any of our domestic air mail opera tors to use mail pay to 

invade the peculiar field of the Pan Amer,i,can Co.» 4 3 

The 'preeminent position Pan American maintained through-

out the 19305 has already been referred to above and will be 

discussed in greater detail ,below and in subsequent chapters.. ~ver, 

as a consequence of this position, Pan Amerlcan and in parti-

cular Juan Trippe created enemies both within the industry and 

among?t several prominent Washington politicians.~ 

One of the most out~oken opponents of Trippe's was 

Joseph P. Kennedy which according to one biographer was attri-

butable to a meeting in 1938, when Trippe refused to testify 
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in favour of legls1ation promoting the segregation of American 

internatlona1 aviatl0n and its subsequent intergration within 

the ambit of the Maritime Commission. Thereafter, Kennedy 

who was chairman of the Commlssion, launched a serles of attacks 

on the activlties of the alrLdne. 44 

Fol1owing the Black lnvestlgatlons and the attendent 

cancel1at19ns, Congress declded to reconsider lts entire po1icy 

and position towards' commercial aVlation, buth domestic and 

".tûreign. 

An lmportant issue to be decided initia11y was whether 

the foreign system ~ould be perrnitted to continue to operate in 

a manner separate from that of the domestic system. 

There were·' two dlstinct scho?ls of thought on the matter. 

One felt that international transportation differed so markedly 

from that of domestic transport that lt should be more appro-

priately segregated. These advocating that position argued for 

placing lnternatlonal services under the jurisdlction of the 

Mar~time Co~ission, based on the theory that lt possessed more 

in common wlth the maritlree industry - particular1y that part 

w~ was engaged in forelgn transportation - than lt did with 

the ~estlc air transportation industry.45 

The other school of'thought be1ieved that alr transpor-

tatlon possessed characterlstics which dlfferentiated it from 

aIl other forros of \transportation, and that i t had problems that 
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it had to meet which were uniquely its Q!'f. Since this was 
v 

true of foreign air transportation, as weIl as domest~c i advo-

cates argued that it would be best to subject them both to the 

jurisdiction of the same regulatory authority and to the same 

standards of economic regulation - except in those specifie 

46 
~nstances which called for special treatment. 

Ultimately, the latter view prevailed w~th the enactment 

of the Civil Aeronautics Act in 1938, but anly after protracted 

and lengthy discussions as to the manner in which this would 

be most effectively accomplished. 

In response to the Black Committe find~ngs, Congress, 

through the Air Mail Act bf 1934,47 vested within the Inter-

state Commerce Commission the responsibility of fixing fair 

and reasonable rates of air mail subsidies within the upper 

limlts prescribed by the Act, which linked rates to aircraft 

48 
miles with a sliding scale of increases based on loads. 

More importantly, the Act provided for the appointment 

by the President of a commission to report on «a broad policy 

covering aIl phases of aviation and the relation of the U.S. 

49 thereto» . 

The Commission was chaired Clark Howell of Atlanta with 

.four associates (three of whom were experts in aviation): 

the Secretary was a member of the Bureau of Air Commerce; and 

the Commission retained two legal advisors versed in aviation 

law. The Committee spent two months in a 13,000 mile tour of 

" 
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the United States, the Chairman visited four European countries, 

sorne 200 wltnesses were heard with a report be~ng transmitt~d 

to Congress on the 31st of January 1935. 50 

In respect of international aviation the Commlssion 

recommended the adoption of a natlonal policy, «the stimulating 

of air transportation should be extended ta the promotion of '" 

American f1ag lines serving major American trade routes to 
r, 

f ' t 51 
ore~gn coun rles» 

In additlon the Commission recommended that governmental 

administration of forelgn alr transport should «as far as 

possible be kept similar ta that of the domestic air 1ine 

system, but wi th such modif ications as may be c1early necessi-

tated by a fundamentally different politlcal legal and opera-

52 tlng sta tus». 

The Commission added: 

«The status of Arnerican air transport in foreign 
fields competing with foreign owned air1~nes 
should in- general not be one of competition bet­
ween American airline s, but of carefully-controlled 
regional monopolies.»53 

Any policy recammendlng the creation of regiona1 mono-

polies or 1 zonlng 1 was, of course, a direct challenge to Pan 

Amer ican 1 s pos i tion, and one which Pres ident Roosevel t endorsed 

and President Truman subseguently implemented across the At1antlc 

following the conclusion of the Second World War. 54 

Of particular interest, particularly in light of the 

L k l , t' ,59'" h d' h h recent a er 1 19atl0n, was t e recommen atlon t at t ere 
'. 

\\ 
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should be «provided by legisla tion author i ty for Amerl..can 

tairlinès outside the contJ.nental United States to have the 

sarne opportunity now given by the Shipping Act to American 

steamship lines to enter into trade and traffic agreements 

, h h' , t 56 Wl. t t e1r competl.. ors». 

To regu1ate and approve such agreements, amongst other 

responsl.bl..lities, the Commission praposed the establishment of 

a body known as the Air Conunerce Comml.ssion wi th members appoin-

ted by the President by and wi th the consent of the Senate for 

long terms. Apart from examin1ng such trade and traff l..C agree-

ments concluded with foreign competl..tor$, the Al..r Commerce 

COrnIUl..ssion should have «broad supervisory .and regulatory powers 

over civil aeronautics and particularl;z: over domestic and 

, 57 
forel..gn al..r transport, «independent of the Executl.ve». 

«It should have aIl power necessary to the 
attainment of its general supervisory and 
regulatory purposes, including the power ta 
hold hearl..ngs and conduct investigations 
upon any subject pertaining to civil aero­
nautics. ,It should be subject to merger by 
executive order at any time wi th any other 
body of a similar nature having similar 
functions. »58 

Herel..n lies the genesis of the Civil Aeronautics Board 

but the actual creation of the new agency met Wl th inl.. tially 

( stren'fus oppas i tian f rom Pres iden t Raaseve lt. 58 

«If the President had clearly enunciated one 
point in his pronouncements on transportation, 
it was that tran,portation policy should be 
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co-ordinated and integrated. Est~blishing 
an independent av~ation board, far from 
serving this end, would further spI inter an 
already badly splintered policy making appar,a­
tus _ Roosevelt did not like the idea on" 
another eount. The President believed tha t 
the Federal bureaucracy was running out of 
control, primarily because of the proliféra­
ting nurnber of independent agene~es function­
ing outside the Presidential author~ty.»59 

'. 
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Indeed, in transmi tting the Commiss~on' s report to Congress, 

Roosevelt gave it no support, «In th~s recommendation l am un-

60 
abl'e to coneur». 

However, the creation of a co-ordinat~ng authority though not 

necessarily independent was also supported and advocated by 

mernbers of Roosevelt' s own administration. In a confidential 

report addressed to the President dated the lst of August 1935, 

prepared by an off icer of the Commerce. Department, the author 
1 

stressed that given the importance of foreign aviation ta govern-

Il k . th t . 61 h ld b 1 . d ments, a wor, w~ one excep ~on, S ou e centra ~ze 

under an authority responsible for the control of civil aero-

nautics. The author suggested, however, that in ll.eu of the 

creation of an independent agency this centralization process 
.' 

could be achieved successfully under the direction of the 

Secretary of Commerce. 62 

Should the control of civil aeronautics be removed from 

the authority of the Department of Commerce, however, «it is 

believed that the demartds for central~zed and specialized atten-

tian to fo~eign aeronautics would require that the activities 
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now.' charged to the Bureau of Foreign and Domestic Commerce 

should be charged by 1aw to the authority in general control 

of CiVl1 aeronautics~. 

Thus the creation of the body"which would be charged with 

the responsibility of developing United State's international 

aviation policy, was from the outset, be1eagured with prob1ems. 

In 1934, the importance of regulating air transportation 

was clearly recognized, but the mechanism whereby this wou1d be 

achieved could not, however, be agreed upon. 
Il 

Bills or iginating in both Houses were introduced subse-

"\. 

quent to the release of the Commission's report but not until 

the first Congressional Session of 1937. During the interim 

period, the alr11ne industry «stl11 in a state of shock from 

the contract cancellations», bestirred themsel ves and decided 

to form their own trade association. It was not until January 

1937 under the' auspicies of the Association 1 s president, Ctl~nel 

Edgar S. Garell, that the industry achieved any genera1 consen-

sus of opinion amongst i ts members as to the type of legisla-

63 tive reform n~eded. 

Garell advocated that carrier legislation, rather than 

meremail contract legislation, was required by the airlines, 

an opinion Representative Clarence Lea of Cal ifornia also shared. 

In order ta avoid or circumvent President Rooseve1t's opposition 

to the creation of a new agency for aviation, Lea conc1uded 

that if there were to be leg.islation for comprehensive regùla-

tion by the air1ine industry, it would have to be accomp1ished 

\ 

9 ' 
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by maintaining the Interstate Commerce Commission (ICC) rather 

than"through the creation of a newagency. 

This could be achieved by merely adding ta the Interstate 

Commerce Act a new title similar ta the Act's Title II, WhlCh 

64 
in 1935 had been adopted for motor carriers. 

When the bill was introduced into the House on the 2nd of 

March 1937, it provided for the investure of economic control 

in the ICC, while the supervision of safety standards was to 

rernain under the auspices of the Department of Commerce. 

In the Senate, Senator Pat McCarran of Nevada introduced 

sirnilar legislation but confined economic regulation to domestic 

carriers only, although this was subsequently amended ta include 

United States airlines engaged in foreign commerce. 65 

In bath the Senate and'House hearings, strong opposition 

was encountered from the Post Office Department and the Depart~ 

ment bf Commerce. The former depaLtment's control of aviation 

was ta be substantially curtai1ed under the bills.6~ 

From the airlines perspective there ~as a special urgency 

attached ta legislation. Domestic airlines were facing 

potential financial ruin following the reintroduction of compe­

titive bidding where in arder to secure contracts, ridicu10usly 

low bids were being proposed and accepted in reply ta tenders. 67 

For Pan Arnerican and other «spur 1ine»68 foreign carriers, 

foreign air mail contracts, most of whom had been awarded for 

ten years in 1928, were due ta expiré in late 1938 and existing 
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legislation did not provide for their extenslon. Thus over-

seas carriers were threatened with th'e possibility that their 

routes would be subject to a new round of competitive bidding.
69 

The President was noticably si1ent throughout 1937 on 

the issue 1 but that year coincided with the release of the 
r'~ ~~ . 
~~ . 

Brownlow Report, which in substance called for the «drastic 

overhaul of independent agencies' in a way that would have 

brought them within the framework of the executive departments, 
',> 

leaving them independent only in respect ta certain quàsi­

judicial funct~ons».70 

The timing of the release of the report coupled with the 

continuaI opposition of the Post Office and Commerce Departments 

resulted in the indefinite stagnation of passage of legislatiGm 

by the close of the 1937 congreSSi~nal session. 

Impetus for Legislative reform ~as thereafter stimulated 

as a result of {he creation of the Interdepartmental Ccmnittee on 

Civil Aviation which, according to Secretary of the Commerce 

Department, Roper, was instigated-at the direction of the 

president. 71 

The Committee proceeded itconfidential sessions, attemp­

ting ta reconcile inter-departm tal differences. The result 

was the formulation of a confi~ ntial bill which was submitted 

to Represenative Lea for introduction into the House. Despite 

Lea's attempt to minimize the differences from the bills of 

the previous session, the new bill was in substance quite 

different. 72 
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P~viously the Lea-McCarran bills had been limited strictly 

to economic regulation of the airlines under ICC administration. 

«Here was proposed a complete overhaul of regula tion promotion, 

and government administration for the whole gamut of civil 

aviation.»73 , ~ 

Specifically, the Inter-departmbtal Committee proposed 

the establishm~nt of a three member board which would exercise 

aIL of the functions involved in regulating aviation, both 

economic and technical. 

Lea assessing the unlikelihood of the confidential bill 

being adopted, worked on another in co-operation with Gorrell 

and Clinton Hester, the latter being a Treasury Department 

attorney and spokesman for the Cornmittee. The result was the 

introduction of H.R. 9738 into the'House on the 4th of March 

1938. 74 

Within a few days of the bills introduction, hearings 

commenced before the Committee on Interstate and Foreign 

Commerce, of which Lea was chairman. 

The hearings were characterised by hostile probings by 

various minority members of the Committee, not~bly by the rank­

ing minority rnember, Representative Mapes of M~Chigan.75 

President Roosevelt had already relented on the indepen-

dent agency issue, and the minori ty wanted to know the reason 

for this about face. Discussion of the constitutional preroga-.. 
tives of the Executive followed 'and in particular the President 1 s 
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role in supervising the new agency. However, an impasse was 

averted following a proposaI by Representative Alfred L • 
..:, 

Bulwinkle of North Carolina, that there be created within'the 

agency a person to handle specified executive functions, who 

would in turn be directly subject to the will of the President. 76 

This had the effect of appeasing the rninority who were 

concerned at the vague provision in the bill which would have 

given the Executive «general direction» respecting aIl matters 

«not subject to review by the courts of law».77 

In the Senate, rneanwhile, Senator McCarran, on the 7th of 

January 1938, produced the first nurober of amendments in the 

nature of substitutes for his earlier bill introduced in the 

·78 first session of Congress of 1937'. 

The first amended bill provided for regulation by a new 

commission returnil1g to the concept of a new agency or commis-

sion. While it was in many respects similar in principle to 

the House bill, in form and language it was quite different. 

The Sena te Committee on Commerce thereafter issued reports, 

the third recornmendi~g that an indepen~ent agency be created 

by «the immediate enactment of a compromise measure embracing 

a11 non-controversial points. in McCarren's bill and Le~'s 

79 H.R. 9738. 

On the same day the Conuni ttee 's third report was issued, 

Senator Copeland introduced what was intended as a compromise 
1 

measure. Cope1and 's bill was, however, virtually idEmtica1 to 
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the original E.R. 9738, except for one significant difference; 

it did not contain a provision calling permitting «general 

direction» by the President on matters not subject to review 

in court~ as had appeared in the original House bill. 8D 

Senator Truman simultaneously introduced a measure into 

the senaA which constituted an amendment in the nature of a 

substitute for Senator McCarren's bill. It was now considered 

essential to pass a Senate bill which was comparable to the .. 
House bill thereby providing an opportunity for compromise in 

a conference committee.
8l 

Truman secured Copeland 1 s support and then set about to 

avoid any confrontation with McCarren, a feat which was, ultimately 

achieved but not until after resolution of various disagreements lrelating 

again, to the power of the President in relation to the 

Authority.82 

A bill finally passed the Senate with the Senate bill 

sufficiently close enough to the House bill, that agreement in 
/-

conference would pose no problems. 

Indeed it was due to the teamwork between Senators 

Truman and Copeland that p~ssage of the Senate bill preceded 

action" by the House. Thus the Senate bill came before t.he 
l 

House, with the House substituting the bill worked out by the 

House Cammittee, and under the Senate number the bill went ta 

83 
conference, where agreement wa s easily reached. 
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The conference agree~ent was accepted by both Houses 

and on the 23rd of June 1938, 
-:., 

the,. President Si~ the measure 

for carrier legislafion for the 

l 

thus ending the long struggle 

"1" 84 al..r l..nes. 

Almost simultaneously with the convening of the Inter-

state and Foreign Commerce Committee's hearings, were those 

being instituted by the Committee on Merchant Marine and 

"h "' 85 Fl..S erl..es. 

These hearings which produced a most provoc'ative and in-

cisive analysis of the state of American international aviation 

were conducted under the chairmanship of Senator Schuyler 

Otis Bland of Virginia. 

The Maritime Commission in reliance upon section 211(g) 

of the Merchant Marine Act, recommend~d the segregation and 

separate regulation of aIl aircraft in overseas trade.between 

the United States and its Territories and foreign countries 

with the grant of attendent subsidies to the industry. 

The proposaI was strenuously opposed by Gorrell on behalf 

of the Air Transportation Association of America, specifically 

because it would have the effect of attempting to divide what 

was in fact indivisible -

«the fact 15 ..• air transportation is not sus­
ceptible of division ••. it was recognition of 
this same fact that representatives of the 
various departments concerned with aviation 

'have unanimously approved of the Lea bill, 
which-vests in the Civil Aeronautics Author­
ity control of all aspects, not only commer­
cial air transportation but of private flying 
as weIl. »87 
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Gorrell remindedc the Committee that when the Marl.time 

Commission made ~ts report advocating segregation of air 

transport services, bills then pending in C,ongress, advocated 

the regulation of foreign air services by the ICC.' The Maritime 

Commission '5 recommendation that it De granted control of 
/ 

aircraft in overseas trade «did not take into account tpé possi-
f 

bility that a new agency might be created t~ supervise/all 

transportation», Gorrell maintained: 

«Quite a different situation 15 presented when 
the alternative to placing our air li~es 0Fera­
ting abroad under the Maritime Conunission is to 
assign them to regulation not by the ICC, but 
by the new Civil Aeronautics Authority, which 
is being created for the express purpose of 
assuming charge of all phases of aviation. »88 

As to the subSidy scheme which was to he extended to for-

eign air services operated by American airlines, Gorrell empha-

sized the difference between shipping and airlines arising 

out of the different international legal regime under which the 
~ 

two operated: 

«In shipping because of the rule of the 
'freedom of the seas', we cannot in any 
way. control this competition. The situa­
tion in air transportation is utterly dif­
ferent. Sinee foreign aireraft are not 
permitted ta enter the United States or 
its territories except where reciprocal 
permits are granted, the direct foreign­
flay competitior with our industry to 89 
and from this country.would be limited.» 

While the airlines opposed the Maritime Commission's 

reeommendations, the aircraft manufacturers did not. Glenn L. 
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Martin, manufacturer of the M-130 1 c Ch~na Clipper flying boats, 

still embittered' with Pan Arnerican t s failure to order further 

aireraft from his company, strongly endorsed, together with 

Consolida ted Aircraft, Co. 1 any enactmen t which sought to 

internally segregate the industry.90 

Pan American was a natural target for cri ticism, particu-

larly in view of the monopolistic position that airl~ne con-

tinued to assume in 1938. When questioned as to the extent of 

competition between American carriers operating internationally, 

Go~rell replied that «almost every l~ne envisions the day when 

it may take a competitive crack at Pan Arnerican».91 

One m~mber of the Cornmittee, Senator Jack Nichols of 

Oklahoma, was, however, prepared to defend the alrline's stand-

ing maintaining that if Pan American has acquired that position, 

it is only because «they were the only group of men in the 

United States who were willing ta take their money and experience 

with it and take the hazardous chances of developi~ foreign 

travel by air». 92 

Pan American was represented in its 9wn capacity by 

Robert G. Thack, Vice President and General Attorney for the 

airline. Thack used the opportunity ta criticise the activities 

of a potential rival American Export Line, the first serious 

challenge to Pan Ameriean 's position and one which would be 

vigourously defended during the ensuing three years.
93 
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In reply to the charges that Pan American was a monopoly, 

Thack maintained that the word 'm~:mopoly' was used by opponents 

because the \Yord avoided the necessity of clear description: 

«Pan American certainly has no monopoly in 
the usual sense of freedom from competition. 
It i5 exposed, at man y points to vigorous and 
effective competition on the part of one or 
several of the grea t Europear internat~onal 
transport systems.» 94 , 

Thack was, of course, considering the activi ties of Pan 

Arnerican in relation to the competition emanating from fareign 

carriers alone, al though he did concede tha t the description 

of 'monopoly' might apply to the routes where there was no 

compet i t~ve Arner~can air service. 

«Pa,n American has, therefore', only tha t kind 
of 'monopoly' on such routes as, for example, 
MiamI. to Brazil and the Argentine, as Eastern 
AI.r Lines, has on the route from New York to 
Miami - with the importance difference that â 
large portion of Pan American's route from the 
United States ta the Argentine is paralled by 
a highly competitive European subsidized 
service. ~95 

Pan American throughout the following decade in an attempt 

to legitimize thel.r position Vl.a legislation designed to crea te 

an Amer ican chosen instrument of international aviation, 96 

continuously emphasized the threat to American aviation inter-

ests emanating from heavily subsidized foreign government 

carriers. This was an attempt to avoid the stigma of being 

associated with being described as a monopoly, a most distaste-

fuI notion amongst American poli ticians and the general public. 
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Trippé, ln a' statement read by Thach to the Commi ttee, 

again wrote of the serious threat the United States faced from 

foreign competition. Wr~tlng ln almost demagOgic terms, he 

referred to Imperial Airways as' one whose sponsor, the Britlsh 

Government, had «ruled the seven seas for centuries», whlle 

Germany' s Deutsche Lufthansa was «already 'a veritable rlght 

arm of the Reich ..• commissioned to spread a network ~f Nazi 

97 
aerlal trade routes across the seven seas». 

"> 
As Trlppe, ~ho at the time was one of the few within the 

United States conversant with the intricacies of lnternational 

aviation, asserted: 

«America does not face small, independent air 
line companies. Our competitors are great 
national air transport systêms with the power 
and prestige of their governments behind .. them, 
organised to advance the commercial polltical, 
and strategic interest of their respective 
nations throughout the world.»98 

Justiflcatlon for Pan American's activities, Trippe main-

tained, albeit much criticiseq of late, could also be found in 

the airline's ability and effectlveness in building up United 

States foreign trade: 

«We aIl knQw it is no mere coincidence that 
the major nations of the world today are those 
natïons that have build up t,heir national 
economy and their international prestlge 
through aggre9sive foreign trade promotion. 
And we aIl know that the chlef weapon in their 
drive for foreign trade was the maintenance of 
adequate transportation and communication faci­
lities on their world trade routes.»99 
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Appealing to the financial 'bottom line' 

tactic, J?)~tièularlY when the airEne was able 

was an effective 

to draw compari-

sons between heavily \ subsidised foreign carr iers. Trippe 

stated that the cast of Pan American to the American Government 

in net annual subsidl.es was approximately one half of those 

received by equ,ivalent foreign carriers. In addition, Pan 

American's capital structure was financied entirely by private 

inve'Stment, wi th investors earning a mere 2 per cent return on 

capital, an almost philanthropie gesture on their part to 

100 
bolster America' s international aviatl.on system. 

Mal.ntainl.ng that aviation regulation was a national issue, 

one which the Governrnen t to date had 'passed by l', Trippe approved 

and supported the pending Lea bill and accordingly opposed any 

segregation of the industry.lOl 

The hearings were in reality a frantic attempt on the part 

of prbminent United states shipping interests and certain Amerl.-,.. 

can poli ticians to arrest the inevitable i that aircraft were ul t~-

mately to superceéj,e shipping as· the major form or vehicle of 

internatl.onal transportation. 

While Joseph Kennedy now an implaccable enemy of Trippe, 

urged on by a mernber of Pan Amerl.can' s own board of directors, 

Grover Loening, endeavoured to secure passage of the bill 

t · th . d t 102 th d t d . d segrega l.ng e l.n us ry, e amen men was est~ne to 

failure even before the commencement of the hearings; Roosevelt' s 

recantation on the independent agency l.ssue had ensured its 

redundancy. 
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, . 

With the United States now possessing extensive and 
, 

comprehensive Federal legislation, the Arnerican aviation 

industry was now in a strengthened position to enter and 

tackle the international aviation arena. 

L. 

) 
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CHAPTER II 

AUSTRALIAN INTERNATIONAL AVIATION 

POLICY 1909-1942: A SYNOPSIS 

40 

AustralLan~ were the first to fly the Paclfic in its 

entire widthi Oakland, Californla to Brisbane Vla Honolulu 

and FiJi between the 31st of May and the 8th of June 1928.
1 

The Australian pilot accredited wlth thlS outStandlng 

accompllshment, Sir Charles Kingsford Smith, and his subse-

quent vain attempts to estab1ish commercial domestlc and 

lnternational operations, exempllfy the lnherent problerns and 

difflcultles experienced and encountered by an aVlator turned 

entrepreneur in Australia throughout the two decades preceed-

lng the Second World War. 

The first aeroplane flight ln Austra11a, lndeed in the 

southern hernlsphere, occured at the Vlctoria Park Racecourse, 

Sydney in 1909. 2 ~ 

Sceptlcism of this new lnvention gave way to widespread 

curiosity and interest arnongst the Austra1ian public follow-

lng the use of the aircraft in the First World War, and the 

perlod lmmedlately thereafter when the Australlan Governrnent 

sent former war pilots and aircraft on tour around the conti-

nent ta advertise the floatation of «Peace Loans», WhlCh were 

avai1able for subscription by the public. 3 

Stimulation of interest was further occassloned wlth the 

announcement by the Australian Prime Minister in March, 1919 

of the Government's decision to offer «flO,OOO for ,the first 

successful flight to Great Britain from AustralLa on a machine 

manned by Austra1ians».4 



Th.l.s announcement ,was significant in two respects: 

first1y, that the Australian Government even at this e~~~y 

stage was conscious of the benefits assoc~ated w~th the 

development of long range air services; and secondly and 

more ~mportant1y, that such serVlces shou1d be dperated 
o 

exc1usive1y by Australlan interests. 

41 

The h~storic flight of Sir Ross and $~r Ke~th Sm~th are 

considered an inde1.l.ble part of Australian h.l.story and the 

complet ion of the fllght raised the real possibi1~ty amongst 

Austral.l.ans of establ~shing a commerc~ally organlsed air 

service between England and Austra1la. 

Ironically one of the entrants ln the above competlt.l.On 
!~ 

was Sir Charles Kingsford Smith, who was subsequently refused 

permiss.l.on to compete on the grounds that he lacked sufflc~ent 

experience and knowlèdge of navigation. As a consequénce, 

Kingsford Smith moved to the United, States for a br.l.ef perl0d ., 

:) before returnlng to Austral.l.a ln 1921 where he p~loted for 

Western Australia Airways' Limi ted. 5 

The above airline was in 1920, one of slxteen a.l.rlines 

flylng w.l.thin Australia, completely unregulated, a situat.l.on 

that had created great concern for both the Federal Government 

and the operatorsi a situatlon not unllke that of the Unlted 

States. 

However, unlike the United States Federal Government, 

which appeared to have procra~tlnated for S.l.X more years' on 

1 
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the issue, the Australian Federal Government passed the A~r 

6 
Navigat~on Act on the Ilth of November, 1920, comlng in ta 

force on the 28th of March 1921. 7 

\ t 
This legislation was to form the basis of two of the 

most significant constitutional declsions of the High Court 

of Australla. 8 

The Air Navigation Act and the attendant Regulat~ons 

had been passed to give effect to the Paris Conventlon 9 and 

were thus concerned with air safety precautions and naviga-

tiona1 procedures. 

In addition, the Act confirmed adoption and adherence 

by the Australian Governmen-t to the internat~onal principle of 

law, WhlCh vested a State full and absolute sovereignty and 

Jur~sdlct~on in the airspace above that State's terr~tory and 

territorial waters. lD ~ 

Administration of the Act was vested in the Clv~l Aviatlon 

AuthorityjAdmlnistration, described as a separate brànch of ' 

Il the Defence Department. 

The Authority was headed by an lndependent Controller of 

Clvil AVlat~on whose dut Y was to «admlnlster the trafflc 

regulat16ns and advlse on matters affecting the organisation 

of alrlines and schemes for the encouragement and growth of 

. . 1 . 12 
C1V~ av~atlon». 

The first challenge directed towards the constitutionallty 

of the legislation arose wlth the High Court declSlon in 

The King 13 v. Burgess, ex parte Henry. 
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Section 4 of the Act purported to empower the'Governor-
~ 

General to make regulations for two purposes: 

« (i) for the purpose of carrying out and glvlng 
effect to the ParlS Convention and the 
provision of any amendment to the Conventlon 
made under Article 34 thereof; 

(ii) fbr the purpose of provlding for the contrQl 
of air navigation in the Commonw~alth and 
territories.» 

Control of aviation had been raised at an earlier Premier's 

Conference in 1920; a resoJution having been initlated and 

subsequently passed by the Premiers.recommendlng that each 

State 'should refer to the Federal Government, pursuant to 

Section 51 (xxxvii) of the Constitutlon,14 the matter of the 

control of air navigation but reserve to the States, the right 

to own and use aircraft for the purpose of governmental depart-

ments and the police powers of the States. The Commonwealth 

subsequently passed the Alr Navigation Act but the complimen-

tary State legislation, with the exception of Tasmania, was 

15 not forthcomlng. 

The constitutionallty of the Act remained unchallenged 

until 1936 when the appellant sought, an order to prohlbit 

further proceedings for a conviction under the Regulations 

h <fT- ~,L pursuant to t e Act for mak~tiy an intrà-state flight without 

the requlslte pilots licence. 

The High Court held that while Section 4 of the Act, 

which empowered the Governor-General to make regulations fo~ 

carrying out and giving effect to the Convention, was a valid 

" 
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exercise of the external affairs power, the Regulations 

were not. 16 \ 

The Regulations, although largely following the Conven-

ti~n, did not ernbody all its provlsions aqd ln sorne respects 
-J 

differed frorn thern, and therefore, the Court rnalntalned could 

not be sustained on the basis that they carried out and gave 

effect to the Conventlon.
17 

The Court did, however, afflrm that Federa1_ 1egislatlon 

may be enacted ln so far as legislation was necessary to glve 

affect to duly concluded lnternatlonal agreements provided the 

obligatlons concerned were legltlmate subJects for lnternatlonal 

, 18 
co-operatlon and agreement. 

The Court applled the" test that the' «regulatlons must be 

in substance, regulations for carrying out and givlng effect 

19 
to the Conventlon» and «that there must be a falthful pursult 

of the purpose, namely a carrying out of the external àbllga-

tion» and that «the regu1ations must be sufficlently stamped 

wi th the purpose of carrying out the terms of the ConventlOn». 20 

As the Court was urable ta sus'taln the Regulations under 

the external affairs power, the, Court was then requlred to 

éxarnine a second head of power upon which the Regulations may 

derive their auth<?rity, Section 51 (i) inter-stàte trade and 

21 
commerce. 

The High Court malntalned tha t the Federal Government 

could control air navigation in so far as lt was part of 

inter-state trade and commerce, but that lt had no general 

c 
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power to control aIl air navigation, and that the section 

purporting to assume such power was inseverable, and the~e­

, 22 
fore, invall.d. 

23 The Chief Justl.ce, Sl.r John Latharo, expressly re]ected 

,the applicatlon of the 'coITUnl.ngllng thE'CJry 1 as adopted by 

the Unlted States Supr'eme Court in interpretlng the scope of 
the commerce power under the United States Constl. tutl.on. 

24 
That court had held that the power to regulate lnter-state 

commerce authorised Federal legislatlon applylng Federal 

safety standards and devices appllcable :::0 tral:1S opera Ling 

.r~er-sta +:.e; to tral.ns opera tlng on the saroe rallroaès but 

on excluslvely lntra-state sectors. 

By way of ccmtr;ast ta the Australlan 1egls1a tlon and 

" the series of constltu tl.onal challenges t:-1at followed 1 ts 

enactment, the Unlted States equlvalent found in t..l)eClv::.l Aero-

nal1tics Act 193~ was not subJect to the same constltu,:: lonal 

scrutlny by the courts. Thl.s lS due to ~ne deve10pment of a 

SOphl.stlcated technlque by Arnerlcan leglslators ::or establlsh-

lng facts whieh underll.e the c;onst1.::utlonallty 0:: sta::utes. 

Where the constl. tutlonall.ty of, 1eg :..s1atlon may depend on such 

facts, the enactment 1S usually preceded by a detalled 1eg1s-

25 
lat1ve fact flndl.ng procedure. 

The United States ClVll Aeronautlcs Board followed thl.s 

technlque before pre-emptlng the al:ç safe::y fleld by maklng 

a specifl.c finding after protracted teehnlca1 hearlngs that 

aIl aireraft in the Unl.ted States may «direet1y affect or 
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endanger safet:;.- ~n a~r conunerce». The Courts ma:!, rev~ew , 

this flnding but are less llke1y to :::-each an adverse f lndlng 

if l t were clear t:,at Congress had acted l:! aceordanee ',vlth 

26 
the f l.nd~ng of a body of teehn lcal experts. 

In addl.tl.on, ~nllke tl:1e .:"'ustra:lan dra::=tsman, the ':nlteë 

States coun ::erpar-:: had dlssec::ed the total.::..::y 0:: alr na '.-lga-

., 
tlon lnto a serles of classes :::;:: ope::-atlor:s 50 as to olgh-l,lC;!:.-:: 
, 
the J..ntcrre':"atl.on betwee:1 eaer: class ,:~us a:fordl:1g an easy 

..--.. 
''CInd sl.::1ple appl~ea::.~on Qf severabll.::.. ::~' tes,:s ~f ,:he Ac::. '..,rere 

consldered ln excess 0:: 2Wy rederal ;:ower - ..... rela':lon ':::::J any 

l 27 one c ~ass. 

?ne Cl. ".'ll Aeronautlcs Act of 1938 def :.nes alr corn..'11erce 

as '1lnter-state, c'v'erseas or rorelgr: commeyce ... or any opera-

tlon or naVl.gatlon of a~rcraft wlth.::..n the Ilmlts of an::' C1Vll 

alrwa::' or any operatlon or naVl.gatlon of al.rcraft wh~ch d~rec::-

1y affects, or whl.ch may endanger sa::=ety ~r: lnter-state 1 over-

seas or forelgn corrunerce». Regulatl.ons lssued pursuant to 

thls Act ~n 1941 requlred federal pl.lot ll.cenees and alrcraft 

certlflcates for aIl pl1ot~ and ancraft operat1.ng ln the 
r',-. '\ 

a'l.rspace over1y1.ng the Unlted States. Tht:: validl.ty of the 

regu1atlons lrnposlng thl.s requlrement was upheld subseguently 

28 
~n the United States v. Drum. It lS lnteresting to note 

that ln 1956 the Australl.an Al.r Navigation Regu~atlons, 

speclfically regulatlon 6(el, was arnended to apply, inter alla, ~ 

ln relation to -
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«(e) air nav1gatlon in con~rolled alrspace 
WhlCh d1rectly affects or WhlCh may 
end~nger the safety of persons or 
a1rcraft engaged in a class of a1r 
navigation specifled in paragraphs (a) 1 

(b), or (d) of thlS sub-regulatlon.~29 
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The influence of the Unlted States is apparent although 

unllke the equlvalent Unlted States leglslation, lt 15 lirnlted 

to controlleë airspace; a federal powe4 later upheld by the 

30 Hlgh Couit ln the second Airlines of ~ew South Wales Case. 

The Air ~avlgatiOn Act and the attendant Regulations 
t 3 1 

were agaln challenged by'Goya Henry, - followlng arnendrnent by 

the Federal Government WhiCh no~ authorised regulatlons for 

the purpose of givlng effect to the PariS Convention and for 

the purpose of providlng for the control ofalr navigation -

«(a) ln relatlon to trade and commerce with 
other countrles and among the States; 
and 

(b} wlthin any territory of the Commonwealth.» 

Thus the Regulations no longer purported to extend to 

the regulation of lntra-state air nav1gation except to the 

lirnited extent necess~ry to give effect to the Paris 

C . 32 onvent10n. 

The rnajority of the High Court upheld the conviction, 

maintaining that it was valid,pursuant to the external affairs 

power, despite the fact that it deviated in sorne respects 

d 
. 33 

from the corresp~n ing Paris Convention. 
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Endeavour iflg to clar ~fy the pos! tl.on perman~ntly,' the 
, , 

Federal Government attempted to amend th~ Const~tut~on such 
- , 1 

that 'th'e Government was now vested with the power to make 
l' " 

laws,wl.th ,re~p~ct to «aLr navLgatLon and aLrcraft». The 
<1 

. amendment, \ias not' adopted fol:j..ow~ng it~ f~üure to obtal.n a 

maJo~~ty o~ a maJority of states, although the ~aJority of 
, 34 

the voters approved the amendment. 

'In respons€, the Federpl Government convened an av~atLon 

conference a~tended, by both Federal and,State MLnisters to 

" eva,luate means wh~reby un~forn'l.l.ty of a~r nav~gatLon rules 

could bé made' possLble. 

As a consequence, all States .agreed to enact unLform-

State A~~ Navigat10n AC~S, which would essent~ally adQpt the 

. 35 
Federal ,Air Navigat1.0ns as State law." This scheme of legal 

contrb1 cont~nued :W1.thout change unt!l 1963 at ~h'~ch time ·the 
1 • 

High Cou~t ruled that,Federal Parliament could now regulate 

intra-st~te air navigation by v~rtue.af the obligations 

assumed by Australia in becoming a party to the,Chicago,Con7 

,vention of 1~44; i.e. by relying·upon th~ ext~rnal a~fairs 

36 
powt;r. 

Follow1.ng the original passage of the Aïr Navigation Act 

in 1920, tenders were im,mediately cal1ed 'for the establ'ish­

ment and operation of air servicés «with safe and suitable 

aeroplanes» throughout Aust'ralia; 37 ,the emphasl.s of gov~rn-' 

ment poll.cy be}ng directed 1 towards .the' promotion and opera'tion 

of services over sparc~ly pop~lated areas. The rationale 

1 -- , 
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/ 
being that apart from its pract~cal usefulness, development 

in the se regions would encourage priVate enterpr~se to launch 

similar services in loc~lities where ra~l commun~cat~ons were 

impracticable. 38 

It ~s of significance to note that of the numerous com-

panies incorporated and subsequently operated throughout the 

1920s, only three became firmly estab1ished and surv~ved the 

decade. 39 Of the three, the two most successful companies 

operated not to the populous southern cLt~es but to the small 

and isolated towns and stations of Queensland and Western 

Australia; one of those be~ng Queensland and Northern TerrL­

tory Aerial serv~ee,40 the forerunner of Australia's slngulary 

des~gnated international airl~ne. 

The growth of civLl aVLation throughout the 1920s was 

in eommon with its UnLted States counterpart great1y dependent 
, 

upon government SubsLd~esi apd while growth was constant, 

if not unremarkable, it LS posslole to eonc1ude that a general 

tendency arose ~ongst both the,government and private sectors 

to use aireraft particularly where distances were great and 

other transport faeilitles non-existent. 

Therein lies an important distinctLon between the Un~ted 

States and Australla. Unlike the United States, Australia 

did not possess an extensive internaI railway system. 

This alternative form of travel not available in most 
r 

areas of the country, resulted in the stimulation and growth 

of the air transport industry, sueh that Austral~a was by 1938 

/ 
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carrying more passengers t>er capita than at;y bthe'r countr'y in 
4'1 

the world. 

However 1 l ~ke . th~ U~i ted :ota te s 1 the growth, of c ~ vil 

aviation during the 1920s was conf ined to domest~c operations; 
1 ! \ ri, 

the inmaturity of techno16gy and geograph~c constraint~ pre~ 

vented its expansion abroad unt~l the next decade,. 

1930 saw w~thin Australia, the ~naUguration of the first 
, ( '" , 

unsubsidised air transport undertak~ng of major ~mportance. 
, l " 

Its founder and co-~irector, Sir Charles Kingsford Smith, 

in~tiated a daily ~ervice 'in each direct~ory between Sydney 
J , 42 

and Brisbanej later extènded to Melbourne. 

However., the company Australian Nat~onal Airways met, 

with ~ series of rever'sal,s co~encing with the dlsappearance 
, , 

of one of their a~rèraft the «Sou'th.ern Clqud», followed by 

the d:rminut,ion of, paSS€mgér traffic:: compou,nde:d by the economic 

'depression,. Forc,ed' to discontinue operations ~n 1931, the 

a~rline ~t have been the 'alrline, responsible for the ~naugura-

tion Of several ~l,1tern~titmal ser,vJ.ces. 

, Kingsfor<~ Srili th had folJ.owing the completion of his 

second trans Pac~fiC crossing, expressed the intention ta 

)operate commercial servi~es alang this route while his plans 

for a regular trans Tasman service were weIl advanced prtor 

to h~s disappearance ~n 1935. 43 

However, the distihctt'on 'of ~perating the f irst Australian , 

international air service ls attributable to QANTAS. 44 
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Any consideration of the development of Australia t s 

iriternational aviation policy throughout the latter half 

of the 1920s and in particu1ar the 1930s would be, ~ncomple,te 

without reference to the development of inter Empire air 

serv~~es, ~n which both QANTAS and the Australian Government 

l d h k d d ., '1 45 paye suc ey an eCl.s~ve ro es. 

More importantly, the development of inter, Empire air 

serv~ces accounted for the emphasis and direc~ion, bath pali­
h 

tl.cally and geographically,of Australl.a's pre-war 1nternation-

al aviation policy. 

The decision to concentrate upon the development and 

promotion of inter Empire aerial communications i5 attrl.butable 

~n part to the decision of delegates attending the 1926 

. 46 
Imp~rial Conference in London. 

The British Secretary for Air, Sir Saroual Hoare, l.n 

addressing, the conference, atphasized the need for the develop-

ment of Empire air services, «whether by aeroplane or airship, 

it being a vital factor in the problem of Empire defence».47 

As a case' in poi~t, Hoare c~ted the travelling time of 
, , 

the Australian and New Zealand Prime Ministers, who were 

reguix;-ed to, spend 60· days in transit and rnalntained that: 

~' 0 

\ ' 

«unless a sustained effort i5 now made to 
introduce new meth9ds and to 'apply 'the re­
sults of invention and discovery, they (the 
Prime' Ministers) are likel'y to continue to 
take over 60 days for many Conferences to ' 
come •.•• »48 ' 



/ 

1 
l, 

52 

, Hoare's plan, (and emphasis of direction) with its 

strong affiliation with the development of Empire defences 

and communication~ made the proposaI extremely attractive 

for the Australian Government. 

In addition, strong political, economic and cultural 

49 ' 
t~es with the «mother country», and the means whereby these 

ties may have been strengthened through a considerable reduction in 

travelling time, were strong inc~nti ves for the Australian 

Government ta participate. 

The recently incorporated Imperial Airways, the first 

British 'chosen instrument' of the air was, however, intent upon exer­

cising exclusive control of the Empire air routes. 50 

.The Australian Government, however, was less than con-

ciliatory on this issue ,and after protracted and lengthy 

negqliatians, which one British his~arian considered ta be 

thej hallmark of provincialism on thê' part of the Australians, 

arbived lat an acceptable compromise in 1934. 51 

\ 
The,agreement resulted in the designation of a new air-

line,52 6ANTAS Empire Airways, jointly owned by QANTAS and 

Imperial Airways, to operate ezc~usively the eastern sector 

of the Erlgland to Australia route. 
1 

Australia ' s tenacity in insisting upon the British Govern-

ment's acceptance of exclusive carriage over certain sectors 

had a rdmarkable effect/albeit temporarily,in accelerating 
~ 

the political maturity and consequent development of an 

independent aviation policy. 



53 

Unfortunately this independent stance was subsequently 

interrupted and indeed regressed following adherence to a 

British Commonwealth inspired coalition and participation 

policy. This policy was adopted and emphasied at various 

tirnes in the course of negotiations with the United States 

Government and Pan American Airwaysi a policy it i5 contended 

that possessed the attributes of being potentially, if'not 

actually, detrimental to the furtherance of Australla's 

national interests. 

j' 

" 

\. 
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New Zealand Government had refused an application by 
Kingsford Smlth and Charles Ulm to operate a trans 
Pacific serVlce linking Australla, New Zealand and the 
Unlted States. Subsequent1y, Kingsfor-Smith's proposal 
for his Trans-Tasman Deve10prnent company flylng American 
Sikorsky S42 flying boats between Australia-New Zea1and­
F1Ji-Hpwali to link with the Manila-San Francisco route 
of Pan ArQerlcan was also declined i 1. H. Driscoll, 
Fllghtpath South Paclfic, Christchurch, Whitcombe and 
TOmbs, +972. -

44. Speciflcally on the 10th of December 1934. 
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45. QANTAS was selected by the Australian Government over 
Western Australian Airways and Australian National Air­
ways on the 19th of April 1934', following that airline 's 
earlier decision ta form a partnership with Imperial 
Airways in 1933 ta opera te the Australian sector of the 
London serVlce; supra, note 43, p. 42. 

46. a.J. Lissitzyn, International Air Transport and National 
P011CY, New York Council on Foreign Rel~tions, 142, p. 65. 

47. Ibid. 

48. Ibid. 

49. Great Britain. 

50. Incorporated 1924 fo11owing the amalgamation of four 
pioneering companies. Essentially a privately owned 
company the airllne had the exclusive support of the 
British Government; supra, note S, p. 28. 

51. R. Higham, Britain's Imperial Air Routes 1918-1939, 
Hamden, Connecticut, The Shoe 'String Press, 1960, 
p. 229. 

52. "19th of April 1934. 
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CHAPTER III 

1934-1935 Mid PaeifJ..c Route Development 

In May 1934, Juan Trippe, President and Chlef Exeeuti ve 

Off~eer of Pan American Airways, announced ~o the A~rhne' s 

Board of Dlreetors, hlS ~ntention to operate trans Paelfie 

, l 
serv~ees . 

The deeislon to coneen -t.r~te upon the developmen t of 

Pacifie as opposed te Atlan tic serVlces was one born of 

business and poli tiea l necessity. Trippe was unable, despl te 

nearly SlX years of protracted negotlatlons Wl th the relevant 

governments, ta secure the necessary landing r ights WhlCh J 

would permit an Atlan tic operation. 2 

Stymied by the l.ntrlcaCles of ~nternational polltics, 

Trippe was forced ta consider al ternati ve routes for the, 

deployment of newly purehased aireraft orlglnally earrnarked 

for the Atlantlc, which lt was alleged Trippe had' ordered 

wi thout consul t lng the Airl ine 1 s Board of Olrectors. 3 

At the same time as Pan ~erican was deve10ping and 

formulatlng plans for the l.nauguration of Paeif1.c services, 

preparatlons were also being made s~mul taneously for the 

«constructlon of landing facilitles for commerclal operatlon~ 

between the Pacifie Coast and Honolulu, contlnuing one Une 

to the Phllippines and another to Ameriean Samoa, eonneetlng 

with a eontemp1ated British line from Australla and New 

4 
Zealand» . 

C) 

l ' 
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The company responsible for this undertaking was known 

as the 'South Se as Conunercial Company. The 'company' s inten-

ti.ons and ambltions 'were disclosed followlng the receipt of 

1etters by the United States Navy on the 22nd of September, 

1934. In these letters, the company outllned ltS proposaIs 

and requested Navy co-operation, co-operation lt was suggest-

ed that would be beneficial to the Navy: 

« ••• on account OI the lmportanee to the Navy 
Department of having adequate landlng facili­
ties available throughout the Paclf ie for 
their own use when neecled for peacetlrne or 
wartlme operations WhlCh facllitles wlli be 

. developed a t no cost ta the IJa vy Department 
or to the Government.» 5 '\ 

The· letters were s:Lgned on behalf of the company by 

Harold Gatty. Gatt y born ln Australia, rater adoptlng U.S. 

ci tizenshlp, had acquired prominence bath withln Aus tralia 

and the Unlted States as an aerial navlgator, most notably 

for accompan,ylng Wiley Post in that pilots eplc round-the-

;II; 

," world fllght in 1931. Subsequently, he was emplo:z'ed by 

the United States Army and Navy as a technlcal advlso':r on 

6 air navigatlon methods, equ~pment and lnstruct~on. 

Durlng 1934" Gatt y became actlvely l:l..yolved ln ::he formu-

lat 10n of plans for the establIshment of trùns Paclf =.-c air-

lines. Ci tlng the ml11 tary and poIl t 1ca: value of s~ch a 

7 venture, hé succeeded ln eapturlng the lnte rest 

f D Id D l th l cl f - 8 o ona oug as, e ege:r. ary alrcra :: manu::acturer. 
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Subsequently, the South Seas Commercial Company was incor-

porated w~th Gatt y being emp10yed as general agent of the 

corporation, commlssioned specifically «to proceed lmmediate1y 

to Honolulu and there to attempt to acqu~re leases, conCes-

sions and options on properties suitable for the use of an 

air transportatlon 1ine or l~nes, for or on behalf of this , 

t
, 9 

corpora lon». 

Gatt y , in an outline submitted to Donald Douglas in 

? June 1934, put forward the ]ustlficatlon for the estab1ishmeht 

of such a service, with. sorne interesting and pertinent 

comments. 

Gatt y noted that lnternatlona1 airlines as opposed to 

~omestlc could ~n the future expect greater Government support 

evidenced by the recent alr mall cance11atlons where Pan 

Amerlcan remalned tatally unaffected. 
10 

Unllke Trlppe, who had emphaslzed the lmportance of 

developing the Atlantlc route, Gatt y could sec no appreciable 

advantage ln terms of speed, of alrcraft over s~eamshlps then 

operating the Atlantlc serVlce: 

«Fast steamers make the crosslng 'ln four and a 
half days. Any devlatlon by/ an-~,alrl:!.ne by way 
of Bermuda and the Azores c'ouid not Lessen the 
steamer's tlme by ~ore tnan a day_ The sa~e 
thlng app11es lf the route to Greenland lS 
chosen. »11 

Of great:er ::-elevar;ce are Gatt;" - COï.' .. -enrs ,:::s:1ce.rn::':1g the 

then c:onte;:lporar~' :"JnJ..ted S:'at.es tr<lc:..e and :Corel":'" pUll :1.e5. 
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The United States, he malntained, would have 1ess to do with 

Europe and wou1d bend its efforts «towards the greater avenue 

, 12 
of trade in the Far East and Pacific countrles». An astute 

and accurately phrophetlc comment. 

Technically, Gatt y consldered, conditlons were ldeal for 

the establishment of a trans Paciflc serVlce. Though the 

distances were greater between contlnents, convenlent1y located 

lslands made it practlcal to carry reasonab1e payloads wlth 

present equlpment. In additlon, «no lcing conditlons eXlst 

anywhere a10ng the route and fog wlll only ne encountered ln 

the vlClnlty of San FranC1SCO and, ~o a lesser degree around 

Sydney. No fog whatsoever wlll be ~ound anywhere e1se along 

13 the route». 

Gatt y ln pre-emptlng argu~ents ~nat were ta De la~~er 

\ 14 
advocated by Unlt~d States ~erchan~ ~arlne. ccnsldered lt 

deSlrable to secure steamshlç COmp&nlCS :l~ancla~ par~l~lpa-

tlOn ln any proposed company. 

rou te. 

, -
3;1.r"~· ,.j" ~n~er",,"a15 ,.,.'hen a. ?la:-:é :~ J.:-!:,;, ..... J>l~.<: :.::d df:r~~r .. :::'= .. ·)-<.'" 
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Commercial Company. While' the formèr' intended to o,perate 

both the facili~fes and the ~ttendant airline operations 

between those facilities, the latter planned to ope~ate and - , 

manage the facilltles only; «the constructio,n of landlng 

facllities ..• such facilitles kept availab1e fo~ any United 

States airline or a'irlines who wish to tUse' ,thes'e places ... ». 16 

Although datty originally ca11ed fo~ the establishment of 

a trans Paclfic a~rllne, the propo~a1 as submltted in its 

flnal form to the Nâvy ln September 1934 was conflned to 

fdcllltles management only. 

The Alr MalI Act of 1934 aiso known as the B1ack-McKellar 

Act passed by Cbngress on th~ 12th ~f June 1934, prohlblted 

after the 31st of December of the same year, the retentlon oi' 

acqulSl.tl.On b~ aVlatlon en~erprlses of any flnane~a1 l~tetests 
, 

ln an dlrllne opera~or. ThlS effeetlvely preeluded ver~leal 
\., 

flnanclal ln~ergra~lon df dlreraft mdn~fact~rers and operators. 

;.~, exeeptlon was 1 ~owever 1 provlded f')r :.he a.equl.s,:, :::lor. 3,nd 

1-
~~~1er e:.o' ...... 1 

was pree ::'l~d.ed :rom 

c,:llied for ~r.e Sout:--, Scas Sorn."'nerelal COP1pan~ ~c ::arr'./ cut :::::e 
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DC-2 by TWA,18 the y (TWA) would be g~ven an option of taklng 

over the work of the survey on completion, at cost, plus a 

profit commensurate with the initial risks and outlay incurred 

by South Seas Commercial. The syndicate would in sure the a~r~ 

craft against aIl 10s5 50 that TWA would be clear of aIL risks:9 

The creation of this syndicate accounts for the var~ous 

media reports of a 'mystery plane' that was be~ng used and 

tested over the American West Coast, under the supervision of 

Eugene Vidal, the Chlef of the Bureau of Air Commerce. The 

mystery plane was, it was later revealed, the DC-l, which the 

med~a dls~lose~ TWA were preparlng ta use for over water 

20 fll.ghts. 

Thus such a coall.tion between South_Seas, Douglas and 

TWA would have been successfully cir~umvented the recent 

restrlCtl0ns; Douglas, would partlclpate l.n a company whl.ch 

would drvelop a serles of major lnternatlonal alr routes and 

sl.multaneously develop an alrcraft suitable for the operatlon 

of such routes. Al.rcraft productlon would follow wlth sales 

to TWA whlch would ln turn operate lnto alrport facllltles 

o .. med by aIL three lnterests. 

Pan Awerlcan was unaware of the existence of a potential 

LL "laI 1.:-: South Seas Commerc ial (and never of TWA) un tû 

lnforMed by the Unlted States Navy, two days s~bsequent ta 

~hdt al.rl1ne's reques~ for Slmllar ~nval authorlsatlons to 

operate out of sever~l ml.d Paclflc lslands.
21 
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The interest 'e~pres~ed by two commercial enterprise~ in 

the deve~opment of Pacific islands for c.ï'vilian avlation was 

opportune fqr' the Uni te'd S;tates Navy. The United States 

Government succumbing to diplomatic pressure exerted by the 

Japanese, found in commercial aviation a 'legitimate pretext 
, , 

to develop a strategically important network of islands wlth­

out the,attendant furo~.22 

The Secretary for the Navy, Claude S~anson, originally 
\ 

favoured the Gatty/Dpuglas proposaI, although as Trippe was 

quick to respond, South Seas Commercial i11tentlon to conflne 

their operations ,exclusively to facilities' manage~ent was 

inefficient. 23 

Trlppe malntaLned that Pan Arnerican had ln the past been 

successful in its operations because facllities and operatlons 

were combined in the one company, and thlS in turn enabled 

that company to develop routes and the equipment necessary 

for those routes. 24 

Swanson comproffilsed and by the end of 1934 had devised a 

p011Cy WhlCh favoured Pan American a10ng the rnld Pacifie 

route to the Philipplnes, and South Seas COIDmerClal a10ng the 

south-western Pacific route. 25 

ThlS partial retraetion by Swan son from formerly tdvouring 

South Seas Corrunercla1 exclusive1y w'as due to the absence as 

percelved by Swanson, of any prlor experlenee by the company 

ln thlS type of operatlon. Pan Arnerlcan, on the other hand, 
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-had acquired sueh experience and dernonstrated its capabilities 

, bl' h" , L' i" l 7 26 ~n esta ~s ~ng a~r routes ~n at~n Amer can Slnce 92 . 

On the 7th ~f January', Swanson wrote to President 

Roosevelt reporting to the President that the Navy intended to 

grant Pan Ameriean leases at Midway, Wake and Guam, necessary 

for the operation of a mid Paciflc route while it also intended 

to grant temporary permits to South Seas Commercial, to 

bu~ld landing fields on the same islands for the use of any 

American commercial airline. This decision permitted Pan 

American to launch iês route to the Philippipes. 27 

Pan American was not, however, wlthout other rlvals, most 

_importantly those with establLshed business interests Ln 
. 

Hawaii. The most prominent in the transportation bus~ness 

being the Matson Navigation Company. Not only did thlS con­
"T' 

glomerate control most of the Hawailan-Un~ted States Malnland 

passenger, and 'cargo steamshLp traff1c, it also owned and 

operated a complete infrastructure of aff1liated industries 

within the islands. 2B 

Most important was the wholly owned subsidlary The Oceanlc 

Steamship Company wh~ch operated ships throughout the South 

Pacifie region, including Australia. In addition the parent 

company held interests ln Inter-Island Airways, forerunner of 

Hawaiian Alrlines in conJunction with Stanley C. Kennedy, a 

promlnent island business identity.29 
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Fo1~vwing Pan American's pub1~c announcement that it 
1 

intended to operate a trans Pacific service, Kennedy and 

Wallace Alexander, Chairman of Matson, agreed upon the 

formation of an air1ine designed to compete w~th Pan 

Am . 30 
er~can. , 

In 1935 Trippe set about eliminating h~s r~va1s. He 

successfully defeated the countermové by estab11shed Hawal1an 

lntérests, exactly as he had done wlth W.R. Grac~ in So~th 
, 31 

America by securing an agreement with them. The agreemen~ 

called for the posslble creatlon of a second alr11ne to 

operate from the Amerlcan west coast ta Hawall and ult~matel~' 

to Austral ~a. Pan, Amerlcan would' own 50 per cent of the stock 

with the other two conce~ns retainlng 25 per cent each. Durlng 

the lnterlID period, Inter-Island Alrways would operate as 

agent for Pan Amer~can ln ,Hawali, whi1e Matson would ln addl-

tlon to furnlshing weather lnformatl0n to the Airllne, aet 

as agent and provlde surface eonneetlons from aIL important 

Pacific ports served by that company, ln partlcu~ar Sydney and 

32 Melbourne. 

The tripartite agreement was subsequently termlnated 

followlng applicatlon to the C1Vll Aeronautlcs Board for 

approval in 1941. The CAB adjudged the agreement to be antl-

it ' 33 compet lve. 

In addition Trippe placed Matson Chalrman Alexander on 

the Pan American Board of'Directors t and offered to both 
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Matson and Kennedy $500,000 of Pan Amer~can stock. Speclfl-

cally this came to 1~,750 shares at $37 each, the approXlmate 

market va+ue that day. Both lnterests exerclslng thelr 

optlons the followlng year netted substantlal pro~lts, :or 

by that time Pan Amer~can stock was selllng ln the mld 50's.34 

South Seas Commerclal met wlth a s~m~lar fatei Douglas 

'",as appolnted to the Pan Amer~can Board 3) whlle Gac:t:y was 

employed by Pan Amerlcan and de~lgna~ed as ~hat alrllne's 

representatlve to Australla and New Zealand.
36 

The latc:er 

appolntment was an lmportant move on Trlppe's par~ as Gac:c:y 

was ta play a declSlve role ln the development of south 

western PaCl:1C alrll~e operatlons for the company. 

The ellmlnatlon of any Amerlcan Opposlt:lon bi' Trlppe ln 

1935 permltted Pan Amerlcan to concentrate lts ef:orts upon 

compet1.ng wlth fore1.gn government and comme.rcl.al ~nterests ln 

the PaCl.flc. The monopollsatlon of Amerlcan lnterests, 

although always advocated by Tr1.ppe, a1.so recelved taClt 

support from Presldent Roosevelt's SaD, Elll0t. Gatt y had as 

~early as September 1934, l.n a letter to Douglas, mentloned 

that wl.th respect to the trans Paciflc faCll1.tles venture, 

«EII10t was aIL steamed up over the proJect and apparently 

37 has got hlS father the same way». Elliot Roosevelt accordlng 

to Gatt y would take up to Hyde Park, the Presldent's prlvate 

residence 1 aIL the history, descriptlons l, photç;>s and charts 

relat~ng to the schemes. Roosevelt's son was convl.nced that 



68 

the authorisations for the use of the islands would be forth-

coming and suggested «calling together Pan Ameriean, Kennedy, 

Matson and Dollar Line and make them combine to form one 

company ta operate the line, instead of having a race across 

38 there» . 

'Gatt y, commenting upon Elliot Roosevelt's suggestion, 

doubted whether Pan American would be very enthusiastic about 

any JOint participation. Elliot Roosevelt maintained, however, 

h h Id f h ' f 'd 39 t at e cou ~ oree t em to lt» l require . 

Ultlmately Roosevelt, ,neitner father or son, forced 

Tr ippe f as he had suc'ceeded on his own account and on his own 

lnitlative'. 

Although the Philippines had not attained independence 

from thé United States in 1934, the issue was both prorninent 

and sensitive in Washington and Manila. As early as 1917 

during the Wilson Adrnini,stration, eventual independence for 

the lslands had been discussed, and these discussions materi~l-

ized in the Hare-Hawes-Cuttlng Act which presçribed a 'ten year 

period of transition ta self government. The Bill~ however, 

allowed for the retention of United States military and naval 

bases. This feature was considered most obje~tionable by 

proffilnent Filipiho leaders. President Roosevelt sympathlzlng 

with the Fllipino objections ordered a new legislative package, 

the Tydings-McDuffie Bill which withdrew aIl military installa-

tions from the archipelago, but left naval facilities to 
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further negotlatlon. This was passed by Congress and approved 

by the President in March 1934.
40 

In the ffildst of such a cruclal perlod in F~llplno history, 

Trlppe was endeavouring to secure the necessary 1andlng rlghts 

for the Pan Arnerlcan service. Pan Amerlcan's presence"how-

ever, was Ilnked to the sensltive issue of the Unlted States' 

retention of its naval base and coupled wlth an electlon to 

determlne the flrst President of the Commonwealth of the 

Phllippines, the declslon by the insu1ar 1egislature was 

deferred until September of 1935.
41 

Flna11yon the 16th of October 1935, the necessary con-

cesslon was granted to the airline which permitted Pan 

42 Amerlcan to concentrate on the extension to Chlna .. 

, 

The Nationalist Government of, Chlna, however, had adopted 

a ~011Cy of refusing to permi t aircraft not reglstered ln China 

to operate into that country, ostensibly to avoid crea tlng a prece-

43 -
dent which they feared wou1d be exercised- by Japan. 

Trlppe to counteract this prob1em purchased stock in an 

. . 44 
estab1ished Chlnese carrler which he lntended would connect 

at Hong Kong for points withln China. ' 

Trippe selected the Brltish Crown Colony for Pan Amerlcan's 

easternterminus with assurances from Imperial Airways Managing 

Dlrector, George E. Woods Humphery, that Imperla1 Alrways 

would exerc~se its influence with the Home and Hong Kong 

colon laI government. In return Woods Humphery expected Trlppe 
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ta pry from the Chinese, permission for Imperial to fly 

across South China between Hong Kong and Hano~, and between 

45 Hong Kong and Shangha~. 

H.owever, both 'Trippe and hl'S represen tat.lve ln Chlna, 

Harold M. B1Xby, soon reallzed that ln add1tlon the Br1tish 

expected rec~procal rlghts ~n ~he Ph11~pplne~ ~n the event 

46 
that Pan Arnerican .... l€r:e granted operating rights lnto Hong Kong. 

The Br1tish Government and ln partlcular the A1r Mlnlstry 

ln London,qulckly seized upon the strateglc lmportance of 

_Hong Kong, a pract1Ce that was to contlnue for severai decades 

thereafter. The Brltish saw ln Hong Kong a ,<chess pawn ln the 

battle for supremacy over the Atlantlc alr lanes and as such, 

tao valuable ta be surrendered without lntergovernrnental 

47 negot la t~on» . 

Trlppe reallzed that in a-dditlon té> the lÎnpossiblllty of 

obtalnlng on behalf of Imperlal rights into Shanghal from the 

Chinese, lt was equally 1mposslble to secure reclprocal rlghts 

for the Brltlsh ln the Phlllpplnes. 

The latter concluslon was reached by Trippe followlng hlS 

èarl~er unsuccessful efforts to conclude or arr~nge for the 

,concluSlon of a reclprocai agreement between the Unlted States 

Government and the Dutch Government for a service between the 

Phillpplnes and the Dutch East Indies. 48 

The above matter had been referred by th-e U.S. State 
J 

Department to the War and Navy Departments for comment. Bath 

'\ 
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upequivocably any such negotiations.on defence policy 

grounds. onsidered there to be three strateglc areas 

from whiëh for 19n aviation should be excluded: the Panama 

CannaI zone'l he Hawaiian Islands and the Phllipplnes. 

«The re l, danger of the present proposaI lies 
ln the ot lmprobable req~est of other natlons 
for sim~làr conceSSlons wlth probable future 
request~ for extension to other Islands. If 
we en.t.ei·-.rn+:o reciprocal agreements for the 
Phillpplnes while the present government of 
those lslands re'maln unchanged, the next log i­
cal request wlll be for the extenslon of the 
agreement to the Hawaiian Islands. The War 
Department feels that any action which could 
even remotely be used as a precedent for grant­
ing the r~ght to forelgn aviation to land ln 
the Hawalian Islands shouid be avolded .... »49 

Both departments ablded by this prlnclple emphatically 

throughout the,ensulng decade. Thus stymied by policies of 

both the Brltish and American Governments ln attempting to . 

" -. 
~ . 

secure landlng rlghts in Hon~Kong, Trippe emplo7ed what Iater 

became descrlbed as a flanklng tactlC. 

Trlppe lnstructed BlXby to commence secret overtures with 

the Portuguese colonial government concernlng the use of the 

adjolnlng colol)y of Macao, a mere 40 miles west of Hong Kong. 

Hav~ng been eclipsed commerclally in the past by the Brltish 

Crown Color'ly 1 the Portuguese co-operated with «alacrity and 

enthusiasml> with Pan American, and a five year contract was 

slgned glving the airline exclusive rlghts to carry mail , 

b M d '1 50 et~een acao an Manl a. 
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, 
The business community in Hong Kong were most concerned, 

fearful of being excluded from an impor}'tant commercial bnk 

wi th the United States. Exerting su stan tidl pressure on 

the Britlsh Air Mlnlstry, bath the c government and 

the substantial commerclal lnterests f the colony, succeeded 

in secur1.ng the necessary landing rlghts for Pan Ame:::-lcan and 

its Chinese subs.ldiary C.N.A: C ~ Wl thout the a t tendan t 

, . t 51 rec l!?rOC l y. 

,. -

., 

/ 
, . 



\ 
\ 

" . 
73 
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CHAPTER IV 

1934-1935 South West Paclflc R~ute Development 

The route followlng the south west Paclflc to Australia 

and New Zealand had throughout the early and mld 1930s been 

of great lnterest to the Unlted States Navy. The south western 

route was regarded as an alternative raute to the PhlllipLnes 

in the event that Guam was 10st ta the Japanese. The route was 

aiso perceived as an effective means of countering any move 

from Japan directed specifically agalnst Hawali or the Panama 

Canal. The Navy was vested not only with the responsib111ty of 

planning for offensive movements but were also required to 

de fend Hawaii and the continental United States. The route to 

the south west wauld according ta milltary strategists accom­

plish both tasks. 1 

Thus, at the beginning of 1935 the United States Navy 

indicated a strang interest in the establishment of trans Pacific 

commercial airline servlees, in particular a route directed 

towards Australia. 2 

Trippe had eornmissioned studies of the region termed 

popularly by the Arnericans as Australasia as early as 1932. 3 

His decision ta aperate su ch a service rnay have resulted in 

part from a favaurable review of these reports but again it 

i5 contended that the protracted delays associated with the 

commencement of an Atlantic servi~e u1tirnately accounted for 

his decision ta inaugurate a second Pacifie service. 4 
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The Australian Government as descrlbed ln Chapter II 

was beglnning to assume a' more lndependent st:ance ln relation 
, 

ta pol1.Cy concerning the development of international alr 

services. 

Thls'was exemplifled by the negot1.atlons conducted between 

the British Governmen t c,oncernlng the extension of the ImpeIiial 

Airways'serv1.ce to Austra1ia. The British lncreas~ngly frus­

trated with the protection1.st att1.tude adopted by the Australlans, 

threa tened to fly onto Ne\of Zealand thereby prec l udlng' any Aus tra­

llan financial partic~pat1.on·~n ~he venture. 5 

The New Zealand Government intervened, however, and con-

vlnced the Australian Gov~rnment ta temper l ts «uncompromising» 
~ 

position. It was, therefore, accordlng to one writer only 

through the intervention of New Zealand that Australia eventually 

6 
«acquiesced to (partlcipation) ,in the Empire Mail Scheme» .. 

It was in the midst of this environment that Trippe decided 

duririg the course of 1934-35 not to approach the Austral1.an 

Government dirèctly for landing rights. 

The exact date of that decision 1.S not known but reference 

te Harold Gatt y '5 contract of employment which was dated the 

lst of May 1935, and specifically refers to the award of a bonus 

in the event that Gatt y successfully secured operating permits 

from the New Zealand Government and the Fiji Islands only indi-

cates, that the decision was made prior to that date; Gatt y was 

appointed as the airline's Australasian representative. 7 
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A memorandum wr1tten by Gatt y ln January 1936 mainta1ns 
1 

'th'Tt the reason why Pan Amerlcan decllned ta approach the 

Austral1an Government was as a consequence of a statement issued 

by the Australlan Con troller of Ci vil AVlation, who maintalned 

that the Government «would not allow buslness to be detracted 

from the Tasman Sea». 8 

The Australian Government specifically the Department of 

Civil Aviation, in a memorandum dated June, 1939 maintained 

tha t as far as i t was aware no formal application had ever been 

received from an American carrier, seek1ng authorisation to fly 

into Australia. 9 

Trippe and Gatt y gaug1ng that the environment was not 

conducive to submitting a formaI réquest, dec1ded upon employing 

a more full-proof and successfu1ly proven method lO in an attempt 

to achieve their objective, speclfically to employa «flanking 

tactic»; operate serVlces to a geographlcally proximate des-

tination which in turn placed pressure upon the government to 

grant the concession for fear of permanent exclusion and the 

consequent economic disadvantages of being denied direct aero-

nau tical access. 

Pan American's most logical choice in implementing this 

stra tegy was ...tJew Zealand. 

New Zealand, relatively proximate to Australia and ever 

. f . h' l' l . Il h . conSC10US 0 ltS geograp lca lSO at1on, t lS conSC1ousness 

recently compounded by the decision to termina te the Empire Air 
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12 
Mail Service ln Sydney, was percelved to be more receptive 

and responsive to the ide a that a dlrect air service be 

established between the United States. 

Gatt y under instructions from Trippe made the ~nitial 

approach to the New Zealand Governrnent, probably ln August 1937, 

before departing on an expedition throughout the Pac~fic looking 

for suitable 1anding facilities for the service.
13 

~t.., .... 
'1 •• 

Upon his return, Gatt y submitted to the Government a set 

of proposaIs which called for the inauguratlon of a week1y air 
\ 

mail and passenger servi~e from San Francisco ta Auckland via 

Honolulu, Kingman Reef and Pago Pago. 
14 

The New Zealand Government' s initial' response to the pro-

posaIs was delayed pending consultation with the British Govern-

ment who in turn advised the New Zealand Government that the y 

, 
«saw no objection to giving the United States rights to fly ta 

New Zealand, provided such rights were granted on the basis of 

1 t ' t 15 comp e e reclprocl y». This was insisted upon in order for 

the British to establish a trans Pacific service which would 

permit the complet ion of a proposed «AlI Red Route» or British 

16 
route around the world. 

The British Government suggested that the New Zealand 

Governm~nt in dellvering its reply to Pan American, qualify ~ts 

approval by requesting that further correspondence relating to 

the Pan Arnerican service be directed «through ordinary diplo~ 

, h l 17 matlc canne s». 

/ ri 

~ : 'l.. 

2! ' '-;~A_. 
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The Br~tish Government rem~nded the New Zcaland Govern-

ment that it intended to commence negotiations w~th the Un~ted 

States GoVernment shortly concerning North Atlant~c a~r rights, 

lntimating that in order to ach~eve success, it was imperat~ve 

to convey the impression for the benef~t of the Amer~eans that 

a un~ted front ex~sted amongst aIl members of the Brit~sh Cornrnon-

weai th of nations, one which was not pre'pared to accede to ahy 

Arnerican requests without obtaining the attendant reeiprocal 

"1 18 
pr~v~ eges. 

New Zealand ~n response to that' adVlee assured 'the Br~tish 

Government that safeguards would be ~nserted into any agreement 

19 
with Pan Arnerican vis-a-vls reeiproeity. 

As to the reeornrnendat~on that negotiations be eonducted 

through diplomatie ehannels, the New Zealand Government sueeumbed, 

however, to the pressure exerted by Pan Arnerican's representa-

tive and chief negotiator Harold Gatt y, who informed the New 

Zealand Government that the airline would not approach the 

Un~ted States Government «owing to interminable discuss~ons 

(which would follow) and the lack' of interest on the part of that 

20 government» . 

Gatty's concern at any delay which might have arisen if 

the United States Governrnent participated in the negotiations 

was prompted by commercial considerations. Any delay could 

jeopardize the award of a valuable United States Post Office 

subsidy, aIl estimates were required to be submitted by the 

first week of October. 21 

.. -
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Gatt y relnforced hlS posltlon on thlS matter by declar-

lng that lf the present appllcatlon was refused l~ lts present 

form th en the .company would «employ alternatlve plans WhlCh 
.' 

( 

would serve th-iohr purpose but would exclude New Zealand>:>. 22 

" What those a1ternatlve plans were was not dlsclosed, leadlng 

one to speculate that Gattv was blufflng, especially ln , ~ 

view of Australla's hostillty to an Amerlcan serVlce and the 

absence of any alternative and remotely economlcally vlable 

terminus ln the southwestern Paclfic. 23 

The New Zealand Government's acquiescence, indeed capi­, 
tulation on thlS issue, ~lthough in reality probably necessary, 

was ln retrospect ,a fundam~al error of judgment and one which 

affected not only ~he NeW Zealand Government but other Common-

wealth governments who were subsequently required to contend 

with and minlmlze that government's mistake. 

On the 9th of November 1935, the U.S. State Department 

received an officlal communication from Pan American concerning 

its negotiations with the New Zealand Government. The Company 

maintained that «it lS obvious that the development of the 

proposed route wou1d further advance both the commercial and 

natlonal defence interests of the United States».24 

The cable set out the main features and terms of the agree-

ment, reached between the twopartles, the most important and 
24a 

subsequently controversial being Article 12 - the reciproclty 

clause. 
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, . 
The Australian Government was flrst informed of the 

impending agreement on the 28 th of September, pursuan t ta 

a 'cab legram from the New Zealand pr lIne ~11nis ter f s 0-::' lee. The 

eablegram emphaslzed ~hat the Company (Pan Amerlcan) was not 

lnterested ln Australlan or Trans Tasman serVlces and agreed to 

«r:espeet Imperial Airways serVlces» and any posslble extenslon, 

h - , h k 25 t a t, car r le r ma y w l S toma e. 
, , 

That New Zealand was extreme'ly eager to recelve the Pan 

Americ~n service lS evident, by constant referenee through out 

the cablegram ta the «desirablli ty» of sueh a service 1 a des­

eriptl.on WhlCh lS employed on more than one occasion. Ind-eed 

the New Zealand Government regarded the It\atter as «one of the 

very first lmportance to this Domlnlon», and one WhlCh required 

26 
«very early and f~nal Vlews». 

Aust.ralia dld not share New Zealand 's Vlew as ta the urgen-

cy of the matter given that a further eablegram from the New 

Zealand Prlme Minls~er was necessary in arder to 'prompt a 

reply. The reply from the Australian Prime Minlster's Off~ee 

whe'n finally sent on the lst of November 1935 simp1y read that 

th'e «Commonwealth of Australia have no comments ta offer upon 
" 

the intention of His Majesty's Government in New Zealand ta 

th . 27 l ' grant e necessary perrnlsslon», an over y sueelnt answer 

given the enormity of problems this agreement was ta ~reate 

for the Australian Government during the ensuing six years. 
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, Br~taln' s advice ta New Zealand was reported ~n the 

Austral ~an ;?ress cm tt)e ~th o~ November 193.5. ?WO separa te 

28 
artic les :lotec1 ::hat Br ~ ta iTl did r..ot view with enthes iasm the 

proposed ser~J ~ce but ha ~l ~ng of fercd « fatnerly advice ::0 New,' 

Zealand», was sat~sfled that ::.Jevl Zealand' had «adeguately safe-

guarded herself regardlng reclprocal use of Arnerlcil's PaC1.flC 

Islands».29 

The Brltish press exhiblted a more paternal attltuc1e, 

no doubt conslstent w1.th its governments practlce of prov~dlng 

«fatherly advice». «The Br~tlsh are certaln», one aeronautlcal 

Journal wrote, «that the New Zealand Government ls_not ln the 

le'ast llkely to make any conceSSlons which would sacrlflce or 

even J eopardlze any righ ts or prospects of a Br l tlsh f irm ln 

the future»; it being «contrary to all history for New Zealand 

to sna tch lmmedia te advantage for herself if by doing so she 

compromised wider British interests». «There lS no part of the 

Empire more Imperlally-minded that the island Dominion in the 

South, which is often described as a beautiful counterpart of 

G B ·· 30 reat rltaln». 

Such appeals to sentiment did not go entirely unheeded 

but the Britlsh under-estimated the determination of the New 

Zealand Governmen t to implemen t the serVlce. 

It is no mere coincidence that the first publlc announce-

ment of the negotiations occured in a political election mani-

31 
festo. The impending national elections in New Zealand in 
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December 1935 added a certain irnpetus and impprtance to the 

issue. The New Zealand Government had consistently advocated 

the importance strategically of the Amerlcan service which 

assumed tremendous impo~tance to a nation 50 geographically 

iSQlated «(it) would provlde a valuable addition to the Dominion's 

l , 't d f . -t . 3 2 
lml e means o' communlca 10n». Obviously, any government 

" 

which could substantially reduce and allevlate this isolation 

would stand to fare better electorally. 

The issue was not, however, one of decisive political 

importance glven that the incumbent governm~nt was not returned 

to office. The new Labour Government led by Michael Joseph 

Savage initiated a «transformatlon of the country's foreign 

policy which resulted in a rèfreshing willlngness ta take the 

initiative». 33 Inauguration of a direct airline serviçe to the 

United States would have provided an important adjunct to that 

«new willingness» and this new rnaturit~ exhibited by the new 

Government in rnatters of foreign affars, was reflected by that 

government's decision to abide by the Pan American agreeme~t, 

entered into by the pr,evious National Goverryment: 

It is also of interest to note the composition of the 

New Zealand Labour Ministry, which consisted of no less than 

six ex-Australians one more in number than native born New 

zealanders.
35 

The nore ~titive attitude of expatriates may have con-

tributed to the desire on behalf of the government to preempt 

" 

. J,' 
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AustraU,A as a terminal point for southwestern Pacifie opera-
, ' , 

tio~s. Sentiments of nationalism between two tradi tionally 

stronq r_~val British OOmini~ns undoubted, co~~ributed i.n part 

to the New Zealan,d decision _" \ ' ' 

- The agreement 'àlso attracted t~e attention of Aust;-alian 
. l,'"" ,. 

-polJ.ticians where in the S'enate enqlliri.es were' made as to, tilè . 

affect such service ~ould have on Australia' s c<?mmunications ' 

with the United State,s, to whieh the Leader of the Senat;e repii~d: " 

.. " 

. . 

cAny air service, betweén New Z~aland and 
America, irrespective of whether an aerial 
link "is provided between Australia atld New 
Zealand must appreciably reduce the time of 
transit between Australia and continental 
AmêlSican as weIl as intermediate Pacifie 
fsland5 and 50 it cannot be said tp,at the 36 
propose~ service will .not affect Australia." 
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CHAPTER V 

---- ----------- -THE 1935- AGREEMENT WITH NEW ZEALAND 

A PRIVATE INTERNATIONAL CONTRACT 

\ 89 

The agreement entered into between the New Zea1and GOvern­

,ent and Pan AInerican Airways Iné., was signéd by on beha1f of 

the New Zealand Gover.nment by Joseph Coates, the Minister of 

Transport on the 25th of November 1935. Lisle Alderton, a 

New Zealand solici~or, was vested with a substituted power of 

~ttorney incGat '5 si"gn thè agreem~nt on behalf of 

P Am · 1 an er~ca.n. 

The agreement was to run for ten years from the day serv;ce 

was first inaugurated,2 subject ta the provision that the Com-

pany was ta commence the service no latter th an the 31st of 

December 1936. 3 However, in the event of «unforeseen difficul-. - \ ~ 

ties», the time for c~~frnc~ment WaSt with the consent of the 
\ 

Minister of Transport, ta be extended to the 31st of December 
,', 

1937. 4 

A minimal frequency was determined a"s,. aot 'least two air-

craft 'in every calender mon th, despatched from each terminus of 

- the ~oute," and not more than two aireraft in any one week. 5 
tJ 

The route waa designated with terminus' in Auckland and 

San Francisco and intermediate alighting stops at Honolulu, 

6 Kingman Reef and pago Pa go • 
'<;j) .. -

The Company ~as, however, requi~ed. upon the receipt of three 

( ,days ,prior notice by the New Zealand Government to operate 
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) 
services via Apia in Western Samoa~ then a New Zealand mandated 

territory. 7 

A prioritl system of carriage was determined, the order of 

preference requiring the carriage of mail over passengers and 

cargo. Passenger priority was decided according to destination, 

with passengers destined for or originating from the New Zealand 

main land receiving preference over passengers travelling 'to or 
, \. 

from any mandated terri tory or dependeri'ey of New Zèaland. 

Passengers, travelling to des.tinations other than the above were 
, 8 

afforded the lowest standing. 
-

The New Zèaland Air Navigation Regulations of 1933 prOhi~it-

ed the'pilotage of any aireraft in New Zealand unless that 

aireraft possessed ~he nationality of a state, party to the 
~ 

Paris Convention of 1919'. This effectively precluded the use 

of'American registered aireraft operating into New zéaland. 

However, ap exemption was provided where a special convention 

re1ating to air navigation was· entered into by the New Zealand 

Government. This Agreement provided that the Minister of Trans-

" "port wo~ld use his good off icés wi th the Minister of Defence, 

at such time the Company applied for exemption from the operation , 
of the Air Navigation Regulations. The exemption was to tie 

granted, however, only in 50 far as it extended to the prohibi­

.tion against non-contracting state aircraft flying ovei: New 
. '9 

Zealand and its territories. 

'.........." ,-----,.".. •. , ..... ,.-r.,.) "''':'-''',,, "'f • ~,~ - - ~: - .... "';'" ... ~----'-' -
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cabotage was prohibited pursuant, to- Article 9 qualifie'd 

by Articles 6 and 7, which referred to the carriage' and pri~rity 

of traffic between New Zealand and i ts dependencies and man­

dated territories, siiècifically Western Samoa. 

The Company was, in addition, restricted to the" u?e of one 
~ 10 

designated terminal in New Zealand. 

A substantia1 proportion of the agreemen't was devoted ta-
- , 

wards the consideration of various technical and operationa1 

aspects of thé sel;"vice, ~in particular i the estabLi,shement by 

the Company of a private commercial, radio station, licensed for 

the private correspondence of the çompany ta serve as,'a radio 

aid ta navigation. Il 

Such provisions attest ta the infancy of the state of art 
( 

of international airline operations during this Eeriod. 

The proper 1aw of th-e agreement was specifieÇl ta be that of 

, 12 
Zew Zealand ,with jurisdiction vested in the New Zealand' Supreme l;< 

court. L3 

Of part,ilcular importance was Article 18 where contracts of 

carriage whether of' passengers, mail or cargo and wherever enter­

éd into,' were d~med ta be sUbject ta and in- conformity with, 

t.he 1aws :of New Zealand.. 'his raises some interesting juris­

dictional issues in private international law. 

--

Article 18 i~ deemed to apply ta «aIl contracts of carriage . 

- ••• by aireraft used il} conducting the said service •. 

. - -:- --'~-"- -- --­
, ,M , " 
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Read in conjunction with ,Article,$, f and 5 which define 
, , 

the ~ervice, this article raises,the possibility that a United 
\ 

States court ~?uld -be required to \ construe the contract and 

assess damages in accordance with the law of New Zealand where 
\ 

a passenger sustains in jury over a 'purely domestic Arnerican 

sector of the service such as between San Francisco and Honolulu 

or Kingman Reef and P~go Pago, even if the ~assènger on board 

the Auckland bound aircraft intended to alight and was contrac­

ted to alight at a destination other than Auc~l~nd.14 
It is contended to be rnost u~likely and improbable that an 

American court \\t)U1d have ent.ertained such a notion in accordance wi th 
1 

~ its own conflict of law rules in those circumstances. 

Undoubtedly the most important and subsequer:tt1y controver­

sial article of the agreement'was Article 12, the reciprocity 

article. 

Essentially that article provided that where a' person being , 

a British subject or corporate body incQrporated under the laws 

of any jurisdiction within the British Commonwealth, applied for 

landtng rights in the Unite,d States or any of its territories 

orQPossessions, and' where the application was refused bY,the 

American authorities within three months of the application being 
, ' 1 

made, then the New Zealand Governrnent was entitled to cancel 

Pan American's permit on twelve months notice. 

The decision not to c9nduct the negotiations and cQnclude 
'" 

,the agreement on a governmental level, apart from elimihating 

....... , 

1 
• 
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protracted and lengthy negotiations which Pan American was 50 
o 

anxious to avoid, 15 averted for the United States Government at 

1east temporarily, ·the prohlem af having to cansider recriproeal 

privileges. 
~ 

Both the Unit.ed States' War and Navy Departments had sinee 

~4 opposed the use by foreign carriers of- any facilities in 
IQ, , 

'16 ' Hawaii. ' 'h ~ 

,) 

Any concession 'to the British would, it was rationalized, 

establish a precedent which could not be refused ta the Japanese. 

Pan American was fully cognizant with this position and 
. 

therefore considered' that a governmen-ç.al bilatera1 between New 

Zealand and the United States could not be codcluded, as the 

'New Zealand Government wou~d insist upon reciprocal privileges. 

The U.S. State Department when informed of the impending 
, , 

agreement, expressed their concern and reservations at the 

insertion of the reciprocity clause, ~hlch contained the words 
, 

«these presents âre entered into upon the~faith-of reciprocity 

betwèen ~ew,z~nd and the United States o~ America •• 17 

The New Zealand ,Government had insisted of Pan American 

th an t,he United States Government he informed of the reciprocity 
/", -

clause 'and that the U.S. Government indicate it did not 

object to the Company enter .i,ng the agreement with such a .. 
" 18 '''f 

, reservation. :) 

~ 

On the 12th of Nmrember 1935, thirteen days before the 
,j ... 

{, ,. 

C agreement was executed by both parties, the State Department 

" 
. ' , '. , ! 

, , 
- .' 
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cablèd the American Consul at Wel,lington advising him to inform 
. 

'the New. Zealand Government, that the United States Goyernment 
" 

had noted the conditions placed upon Pan Ameri can' s permi t, 

"the acceptance of which is a matt~r that concerns Pan American 

- -19 Airways" • 
'0 

The American Cons ul in vJellington, George A. Bucklin, in 

a confidential report·to the State,Department, emphasized the 

, 'fact that he had informed' the New Zeal,and authbrities throughout 

the Pan Arnerican negotiations that it was a purely pr~vate 

commercial project and had no conn~c:tion with -the Un,ited States 

GOve rnrne'n t ô 20 

In spite,of these disclaimers by the United States Govern­

(ment', thè New Zealand Government still proceeded to sign the 

contract, thereby precl uding any assertion on their behalf that 

they were not'aware of the ineffectiveness of the article. 

In fact the New Zeëllanè Gov~rnment had inforrned the Pan 

Arnerican representatives prior ta eXécution that according to 

its sources, no British sponsored airline was . at the time in any 

position to apply for reciprocal landing privileges into the 

Uni ted States, 21 Ùnplying that, the New Zealand Government attached 

li ttle importance to the article thems'el ves. 

John Cobb Cooper, Pan American's Senior Legal Advisor, 

related this piece of intelligence to a concerned Secretary of 

State, Cordell Hull, adding that the New Zealand G9vernment had 

,,' 
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on.ly insisted upon its -inclusion -ih -crrder te ~appease the 
\' 

B . , h G' t 22 r~t~s overnmen. Hull was not satisfied wi th the explana-

tion which accounts for his instructions that Buckll.n inform 

It the New Zealand Governmerrt that the United States would not he 

bound by an agreement ~ntered ~nto by a pr~vate American company'. 

Cooper was, despl te his assurances to Hull, also scept~cal of 

the New Zealand Government's explanation and posltion on this 

matter. He really believed that the New Zealand Governrnent was 

.'-'---

" 

( 

not only ~rying to avoid c:riticism directed by' the Brit1sh /' 

Government, but also by ;the American Government in the event . 

that the New Zealand Government declded tq revoke the agreement. 2 3 

There i5 no doubt, however, that the New Zeifland Governrnent 

was extremely anxious to en5ure that the' service was ln~ugurated 

and aC9uiesced on the ,reciprocity issue 1 an admission that was 

not forthcoming from the New Zealand Government for another six 

24 years. 

Although the U.S. State Department had co-operated fully, 

with Pan American during the cours€ of the New Zealand negotia­

tions, the Department was by 1935 not e~~ôured. ~i th th~ a~r-: 
line l S practice of negotiating their agreements;, a p-::-actice which 

j they now feIt' ought to be the responsibili ty of the gov~rnment' 

alone .. 25 

As discussed in Chapter If Pan American had successfully 

developed an extensive network thr9~out L~tin America, as a 

result of negotiating directly with the governments q,oncerned. 

, ' 
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Indeed, Juan Trippe' had originally 'been able to, aFr-e~t 

substantial financial pa.rticipation and control in Pan American 

from two other'rival financial factions, when in 1.928, Trippe 

secured persbnally from the President of Cuba an exclusive 

operating franchise intb that country. 

26 'This forced the other competing finan,.cia1 groups, one of 

whi'ch had already secured the U. s. air rr:ail contract,s for the 

27 Key West-Havar1a route, to reach a cornprorn~~ wi th Trippe and 

hi.s sponsors, subsequently, entering into a merger of the 

thr:ee competing groups in 1928, out of. which the .Aviation Cor­

poration of the ,Ame rica 1 s was incorporated, holding cOmpany of 
" 

. 28 
Pan Amer1can. 

"Trippe nevér forgot the success of these tactics, 
and his subsequent long-term planni!lg was to be 
characterized, by this foresight in securing ~ for­
eign footholds." 29 

Thereaftèr, Trippe nq'W in effective control of the airlJne 

·dis'patched overseas represenE-atives throughout Central AmeriCa 

and the 'Cari,bbean, seeking landing rights necessary for that 
, , 30 
a'irl1ne' s expansion throughout the regian. 

Pan Amer i.car. thereafter pe.q:ec;ted its negotiating skills such that by , 

" 1935 the a~rline was operating sorne 30,000 miles o'f routes 

. - , 

, '. 

. ~ 

'~ , 1 

'. 
" 

o :;. 

.. 
-, 

'-' ' 

'1 ,i', , 
'} " 

. " 

, , 'throughout Latin' Amer ica. 31 
, , 

" . 

The techniques employed to attain thi.s position were 

varied. ln Mexico; for example, the Mexican Government prohib~t-
, 

ed darriage of Mexi.can mail by a foreign carrier, which Pan 

, , 
1 
f , , 
!,', 
\ . 
T 
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'Atnerican'I cirçumv~nted by J?u~'t:::has'ing stock in a locally inc:or-

32 porated carrier, Compania Mexicana de ,Aviacion (C.M.A.). .. 
~ 

What appeared, however, to permeate any negotiations with 

Latin Arnerican governments was ~ distrust of the Arnerican nego-

tiators; a 1egacy of having dealt with the exploitative United 
, 33 

-Fruit Company, «co1onizer of the banana republics and pionee~ 

for over fort y y~ars~n monapolistic concessions».34 

This 1egacy and reported association with United Fruit 

Company earned for Pan Amerlcan a dubious reputation and inf1amed 

Latin·American sensitivitj~s, àn association Pan American attemp-

d 
". 35 

tl=! to dlsavow. 

r .. ' ~ " -For example, follawing the execution of an air serv'ices 

" 

~' . 
( , " 

~ " ,. 
, 'l' 

: ' . , 
' ... J , , 

.. ,~g~e~ment with t;he Government of Honduras .in 1928 , the opposition . , 
\ 

"to l'ts ,ratification was so great amongst rnembers of the Hand'i1ran 

Nati~nal congress that when the 1egis1ative committee, cansider-' 
" 

o ' \ 

ing the agreement reporteQ upon it unfavourab1y and the President 

in response sought to withdraw the le9is1ation pending further 
. , 

", '1nQ4i~ication, the Congress ignored the President' s action and 

'~ " 

, ~ t < \l 

vot~d')na~imiOuS1y to abide 'by the committee' s st.rictures on 

the aclion. 36 

Similar opposition was encountered in Costa Rica and 
~ , 
Guatemala, while opposition in Chile was 50 great ta granting , 

Pan American a concession that the U.S. State Department advised 

the company against submitting similar proposals to the Govern­

ment in the Argentine Republiè. 37 

, , 

" 

" '\ 
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,''l'he S'tata Department had original~y adopted a policy of 

.ltla~ntainin9 a ' «stri.ctIY ~partial pos~ t~on. ~.B in regard to com-

- : petion bétwe~~ Amer'ican overseas carriez:s ~u t' :with Pan American 1 s 

graduaI e~imination of its, rIvaIs, the- Department in the cause - ~ ~, . . 
of promoting Amèric~n" intere,sts in the re~ion regularly, provided 

cUplomat;l.c ~ssistance to the carrier irr-its, efforts to secure 

lal!ding permits and ~oncession~' from the various governmentai , 

'-, ~uthorities; «we gave themall the help we could. _ 39 

,. However, in othez: p~rts of the world, the State Department, 

-,was· nt?t' p'repared to merely ass1ist, in such negotiations !:>ut 

. , ,'r,a,ther intended to assume responsibiii ty 10r their execut~on. 

',AI"though Juan Trippe had personally .ini tia~ed nego~iatio~s 
". 40 . 

. ' .. -witJ:;1.various 'European governments as ea-rly as 1928, the State 
~ .. . "' .. . . 
. ;' 'Dé~ar.tme~t l'lad' after 1935 -assumed grea ter' responsibiHty for 

, .. .JO.\. -'" 

'. ;'.~ '. t~e negot1atiops' of North Atlantic operating rights, culmin'ating.,' 
... ... J ~.~ ~ , • .. -' _ .. • • • (') ~ _ • 

. "',, • ~ ., ~ A',.. " • ',.... • \" •• .'- - '.-

.' '. ' : : :,' .i"n the decision in 1939 «that the question of obtaining trans-
• • -. .4' .', .. "~ ... r 

. '. 

.. 
" 

, .... : 
, '.', ( / .' 
.' 

" ~ 

c • 

.. , 

:at:l.antic ri<jhts fOl:' 'American air' transport companies should be 
,,\ ' 

à' ni9'ttèr of negotiati.ons between the government of 'the United 
. . 

St~,teB .and the foreign governments 'concerned». 41 

The reasons for this decision were never made~' public, but 

·it w~s .speculated at the time that it was as a result of the, 

ln-sistenc€-Of various European governments, who demanded that 

ail." applications be directed through the government of the 

foreign operators. Th,is was to ensure that those European 

.. J 

" 

ô 
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" ' 

nations' conceding landing r,ights to an American operator wère 

aS.sured of being granted reeiproeal operating p~ivileges in 

the United States. 42 . 
'; 

O.J. ~is~tZyn writing in 1942 maïntained that the future 

poliey of .J;.he United States in other parts, of the world ccannot 
. , . .'. 43 
still be considered as settled». Samuel E. Gates, however, 

. , 

writi~g in 1939, asserted·tha~ sinee the adoption of the Civil 

1\eronautics Act of 1938, the United State's Governmen:t chas 

favoured~ with few 'exce~tions, a polie}' of having arra~gements 

with any new international air service dealt with in agreements 

éoncluded with·between governments rather th an between a foreign 

d 
. . 44 goverrunent an a pr1.vate company». 

The State Department's re-assessment of its position is 

~videnced by i ts reservatioris concerning the New Zealand nego-

t~ations and in particular the inclusion of the reciprocity 

45 
elau~e into the agreement • 

. 

Reeiprocity was the most contentious issue that the United 
'", 

, /' 

. States Government was ab~e to successful,ly avoid, where operati.ng. 
. . l 

rights,we~e secured by a'private international contract as 
" ' & 

opposed to a gover~ent btlateral. 

The concept of reciprocity was recognised at an early 

,stage {y the United States Government when authorisation pur­

suant to the Air Commerce Act for the navigation of foreign 

aircraft in the United States, was to be granted only «if a 

foreign nation grants a similar privilege in respect of aireraft 

of the unIted states».46 

• 

" .', .' 
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. . . 
The tenu ca similar priv\lege~ was' interpreted aS' meaning 

some privilege',' specif:i.c or genera'l,. gra~ted by tl:le other party 

and deemed ,by the competent; united State~ authority 'ta be a 

suPstantlal equivalent for the p~ivileqe requested bf tne 
\ . 

United' States. It did not mean'that 'in ea~h cas~ the reciproca~ 

privileges' must be identical in aIl respects. 47 

p~spite the. United States Gove~nment's earlier policy of 

prpmotlng' greater freedom for international âir- , 
" : . 48' , 
. lines, in practice the government èonsidered that it could 

, 1 ... 
~not, afford' suchliberality on a unilateral basis or indeed on 

\, a' bilateral basis. 49 

The use of private international contracts, therefore, pro-

vided an appreciable advantage for the governrnent, where the 

conces~ion of reciprocal rights, for exarnple, involved acc~ss -.. 
, 

.to a strategically sensitive American region such as Hawaii. 

This gave rise thr:oughout the 1930::; to a policy adopted by 

the United States of discriminating between governments accordipg 

ta the' location and the services involved.' 

, , 

«Thus it' permitted Pan American to' negotiate for 
its own privileges in Latin America, which enabled 
the airline ta compete successfully with European 
companies employing the methods inadvisable for 
American government officials ta imitate.~50 

The State Departmènt, while increasingly desirous through-

out this period of retaining for themselves exclusive jurisdic­

tion in such negotiations, appeared to~have succumbed dur:i,ng 

.thë New Z~aland negotia tians, ta pressure exerted from other 

.' 

.. 
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,$larters' within the government, 'most notalHy f~, the War ,and Navy 

, "", Departments who opposed' recipracity ostensibly to protect: and 
• _..... '" 1 

• 

'~ 'seeure the' milit'ary interests .af the Uni te,d StgJ:.es in the 
----[ 

Pacifie. 

This policy' or amalgamation of sectional palicies was 
, ' 

described by Lissitzyn as «wisely fle~ible», avoiding diplomatie 
. 

negotiations which were likely to become entangled with consid-

erations of political and other extraneous matters. 

The promotion· of private international contracts as opposed 

ta governmental bilaterals was also advocated by Pan {\.merican 

and othe~ potent~al American international carriers. 

Pan Arnerican believed that in order to_~ffectively counter' 

British aerial domination, the use of astute commercial tactics 

would be more than adequate tO'meet the challenge. This was 

convincingly demonstrated in the instance of Hong Kong where as 

a'-result of -initiatives by Pan American a~one, the airline was ,.,. ... 

,able ta succeed in securing' landing rights without the attendant 

grant of reciprocal rights. This acted as a mutually beneficial 

,arrangement for bath the air'line' and the United states Government:. ~ 

o 

•••• if a private operator can make such an ' 
arrangement ••• with a country like Mexico apd' 
Guatemala and ~an Salvador and Nicaragua and 
Costa Rica, and on through the entire list of 
South American republics, theré is no question 
~f Government prestige involved - in other 

'words in dealing with Pan Arnerican - none of 
"tl,lese countries have any reciprocal rights, 
becaùse Pan American has no power to spaak for 
this'Gove~ment at all.»51 

" ' 
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Referring te 'the èxchange and concessi:on of interna'tiôna.1..tJ' 
. 52, 
air rights as approaching ·that of chorse trading~, Colonel 

',Edgar S. Gorell l Presiden~ of the. Air Transportation Associa­

ti~n of Ame~ica in 1938, reiterated the sentiments of Pan 

,'American by adding: 

«The moral system of mak~ng private contracts 
ls a Wise, one. , As l0t:lg as we keep our Govern­
ment out of the transaction, the pride of the 
other nation does not make it (necessary) for 
the sarne rights to be granted in return. 

If the Uni~d -Stat~s should negotlate "such 
rights in every instance, you would have the 
national pride of the 24 (Latin American) co~n­
tries - ~nd their pride is just as great as , 
ours - prompting them to ask fqr the sarne ri9hts 
in this country. And, once they get those 
rights, even though they have none of their own 
nationals .engaged in flying aireraft, they may. 
permit the right to be used by sorne national, 
financed by a foreign COuntry - Germany or 
Italy for example. Then we will be getting into 
the sarne distress that 'freedom of theoseas has' 
brouqht upon our merchant marine, by virtue of 
which all of the shlps that 50 desire may-come 
into this country.-53 

Gorell maintained that as long as thè United 'States' con­

. trolled acc~ss, which wou1d be possible through the contin~éd 

use of prfiale inte'rnatiQnal contrac.ts, then not only would a 

slight on the prestige of other governments be avoided but in 

addition the volume of traffic for'U.S. car~iers would stand 
54 at <IOO'percènt American flag». " . , 

'«If one other country comes in and the ,volume 
of commerce is divided Qnto,two parts, then it 
is 50 percent Americ~ and 50 percent the other 
govet''nment ~ _ But, if we may control the number 
of aireraft f~ags coming into our shores, we 
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shall then control the perce~tage of business 
carried on American aircr~ft. Thus, in my 
opinion, we may keep this industry out of the 

,permanent subsidy class.»55 

103 

This economic argument, essentially advocating a total 

monopoly for Ame,rican carriers, was an important consideration 

for the Unitéd States Goverrunent, but undoubtedly assumed an even 

greater importance for the carrier,s'. 

This was particul,arly apparent when one considers the al .... 

most total domination, the Europeans retained over the north, 

Atlantic passenger steamship market at the tiime. 

By 1940 Pan American had negotiated and concluded in exceSs 

of sixt Y agreements with various sovereign states, their domi­

nions 'ând colonies. 56 
, , 

Thi? considerable accomplishment involved the ~mployment 
-, 

of severai negotiating techniques and tactics, the principal 

features of which were: 

(1) PersuasIon by offering air travel and m'ail 
services ta countries who were anxious for 
l~~ks to the United States. This wo~ked 
mo~t effectively with Latin American govern~ 
ments. ..... - . 

(ii) Acquisition or formation of local n~tion­
ally iricorporated airlines. For example, 
CMA in Mexico, 'CNAC in China. 

(ii1) Use of local airlines ta exert pressure on 
local governments, for example, DNL in 
Norway, Misr in Egypt. 

(iv) Use of the good will, influence 'and diplo-
, " 

matie 'channels of the U.S. State Department 
as was used effeetively in acquiring per­
mits fran---the Guatemala, Great Britain and, 
French Governments. 

, . 
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Pressure via the employment of flankin~ 
tactics, whi~h compelled a concession 
since it became apparen~ that further 
resistence would be pointless. This was 
effective in the Hong Kong and British 
arrangements. It failed, however, to 
impress the Austra1ian Government, as will 
be considered 1ater, when Pan Arnerican 
desigQated the south western Pacific ter­
minus in New Zealand. 

(vi) Direct purchase of l,anding rights for 
cash, as occurred'in the Iceland franchise. 

(vii) Unific'ation with another carrier, either a 
land or sea carrier, which possessed exten­
sive local influence and facilities. For 
example, formation of an airline with the 
Grace Line in western South America and 
sale of stock to the Matson Line,influential 
in Hawaii'and the Pacifie. 

(viii) 'Other miscellaneous devices, as yet still 
undisclQsed. Pan American, howèver, always 
refuted and contested.any allegations'of 
bribery.57 

104 

The agreements were often criticized on several grounds. 

\ 

\ 

It was frequently charged that su ch agreements were kept unduly 

secret, an accusation that Pan American adamantly denied, main-

\ , 

taining that the airline nad" since 1935 ,advised members of the 

Interdepartmental Committee on Civil Aviation, of the contents of 

Such agreements. _This Committee consisted of representativ~s 

of the State, Commerce, Treasur~and Post Office Departments, 

who at no time appeared to have raised an~ objection as to their 

coqtents 0,58 

~any of the agreements featured articles, which in a . 

contemporary context would be considered as anti~competitive, 

, and which granted to Pan American exclùsivè franchisesi' sorne .. 

"' • i • _'h 

~~, !' - 1 " • '"- • 

.... ~-

. , 
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excluding aIl o~her carriers except Pan American and a single 

designated èarrier of the'host governrnent: 

./ 

«The Government agrees tha t during the sub'sis­
tence of these pres~nts, and as long as the 
Company shall continue to inçlude Dutèh Guiana 
in its scheduled international air mail services 
and ta ,maintairt a ~ervice of 'a frequency of at 
least once a week, the Governrnent will not 
grant to any other l?erson, company, or organiza­
tion of nationality other than Dutch the right 
'to conduct sched~leq transpor~service to and 
from Dutch Guùma. Provided, however, that the 
rights of the~company under this article shall 
not be effected if the Company"s service iS 
interrupted for causes attributAhle to forCe 
majeure, weather conditions, accidents, strikes, 
fires, labor difficulties, acts of Gad, acts of 
the public enemy, riots, revolutions, inter­
ference by civil or military authorities or in 
general, any controlling emergencies nOt' impu­
table to the Company. »59 

'1 , 
} 

(' 

J ~ j"$~ ... ~~~ 
Other agreements featu~d clauses which prohibited competi-

;" ~ , . 
tion from other American cârriers, for example, the fo1lowing 

article inserted Into Pan American's agreement w~th,the Jamaican 

Government,-- concluded in 1934: 60 
/~' 

.-/' «The Government agrees that during the subsis- / 
tence of these presents and so long as the / / 
Company shall continue to include the City of / 
Kingston in its scheduled international serviceS--// 
qnd to maintain a service of a frequency of at 
least once a week the Government will not grant 
to any other person, company, or organization of 
United States nationality, or controlled by 
persons of that national1ty the right to esta-
blish or conduct regular air transport services 
to and from the territory or territorial waters 
of the Island of Jamaica •• 6l 

This type of exclusion paragraph was buttressed by ot~er 

clauses prohibiting potential rivaIs from carrying air mail, 

thereby reinforcing the agreement with a strong economic barrier .. 



,_., ---'--------------------

1 

f 
\ 
1 

t, 
t-
1 

'~A supplemental deed shall hereaf~èr be exe­
cuted between the Government and the Company 
to cover trânsportation of air mail to and 
from the Island of Jamaica whereby the Company 
under the termE; and conditions and at the rates­
to be set out therein shall'have the exclusive 
right ta transport air mail from the Island of 
Jamaica as against aIl per$ons, orqanization, 
or companies of United S'tates nationality. -
Nothing herein contained however shall be con­
strued or understood as restricting or preven­
ting the United States Post Office whenever it 
may so desire from cOlleèting directly from the 
Colonial Post Office Department air mail trans­
portation charges accruing to it by reaSon of 
the trans'portatdon of air mail on the Compa,ny' s 
planes from Jamaica to the territory of the 
United States and/or its possessions.~62 
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Sorne agreements contained the sti~ulation that any operating 

rights couid not be transferred or assigned to a government cor­
e' 

poration and that Pan American in the event of any disagreement 

or dispute would refrain from seeking a settlement through 
, • 

diplomat~c channeis. 

This type of clause was inserted at the insistence of various 

Latin American governments, who feared the effects of the United 
~ , ~ 

States-em~loying diplomatie pressure. The provision aiso pro­

tected ~an Americ~n fr7raI appropriation or interference 

and served to protect the-host government from~ene~fation by 
any American govèrnmental entity or carrier. 

, 
It aiso provided the host government with a legitimate 

excuse to refuse access to other nationally owned and controlled . 

carriers such as Luf.thansa and Imperial, Airway,s. 62 (a) 

Other agreements featured covenants which prevented the 
. 

host government from authorising the use of Pan American's 

,l_~' ---_:, -~~._ "/_ J ______ .~_ _ ~ _ .,., 

-:... ~ v" t • l' _ , '. r~J ,.,_., y' .,;- :_'~.',~ ~~. t,e 1 
~. . " 
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radio and airport facilities to other carriers, eVidenced, for 

example, in the agreement concluded with the Government of 

Panama ~~1929: 
«In,view of the nature of this contract, the 
fi~st of its.kind which is executed by the 
Republic of,Panama, and of the heavy expenses 
which will be incurred by t~e Company in the 
establishment and maintenance of the servicé, 
the Government agrees not to grant permits or 
execute contracts'of concession which will 
hinder the proper operations of its services, 
or which ma~ jeopardize the lives or properties 
of the Company's clients in Panama, as for 
example to obligate the Company to share the 
use of its own radios, t~legraphs, airdromes 
and other facilities, with other companies, cor­
porations or lndividuals who intend to engage 
in commercial experimental ,or recreational aVia­
tion in the Republic of Panama; and that with 
regard-to the airdromes and other facilities 
that the Government may obtain, its regulations 
shall facilitate" as far as may be possible, the 
operation of the C pany's aircraft, provided 
that the said Corn ny may have 'rendered efficient 
service to the ernment and the pub~ic,~and 
that it is disposed to carry out the extensions 
and tech~ica~ improvements that may be possible 
and economically justifiable.»63 

/ 

The most important article, however, from the.standpoint 

of the United States Government, was that granting or rather 
1 

1 

referring to reciprocity." 

. ,', 

In an agr~e~t concluded with the Belgian Government con-
, l '" ceding operating rîghts to the Belgian Congo, one article pro-

, ( 

vided that the agreement would become, ipvalid 
~ ":JI 

if the United~"· 

States refused to grant reciprocal rights upon application by 

a carrier of the signatory state. The article stipulated t 

! -0 ( cancellation of the operating' permit within six months of the 
f ( refusaI: 

L_,-_---:-
"' , , '·-""""L:----,..;~ 

".'1 : 
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,'< 

r" ,', 
" ~" cTheoterm of this contract is ten years, commen­

cing on th~ date upon which' èxecution of this 
contract ls completed. Unless either party of 

: l ,., , 
, l 

- this contract gives written notice to the other 
of its desire'to terminate'this contract or any 
,extension thereof on or before two years prior 
t~ its termination, this contract or any exten­
sion thereof, shall be extended for an addition­
al'perio~ of ten years. It is agreed that this 
cdntract may be canee lIed by THE GOVERNMENT if 
the air transportation service contemplated here­
in ls not inaugurated by THE COMPANY on or before 
eigth months ~rpm the date thereof. Should an 
accredited air ':tran$J>,0rtation enterprise of . 
Belgian nationality apâ ownership formally apply 
to t~e United States'~overnment for authority to 
operate a reciprocal ~cheduled air service for 
the,carriage of mail, passengers and property 
between the Belgian corigo Colony and/or Ruanda­
Urundi and the continental United States, and 
should the appropriate permission not have been 
granted within a period of one year, then THE 

1 

GOVERNMENT in its discretion may terminate this 
agreement on six months notice to THE COMPANy.»64 

''"' 

Other type of reciprocal claWX$ stipulated that in th~ 

\. 

event of the American authorities failing to award such recipro-

cal rights, the~ the franchis~ granted to Pan Affierican would be 

automatica11y cancelled, there belng no question of discret,ion 

1eft to the host government as to the cancellation. This type 

of arrangement ·appeared in the 1941 agreement concluded with 

the Republic of'Ire1and: 

cthis AU'l'HORI,ZATION shall' be valid only when, 
and so long as, an Authorization, granted by 
the United States Government for reciprocal 
trans-Atlantic air transport service of the 
like frequency and scope and entitled to use 
the same airports as the American Company's 
reciprocal trans-Atlantic services" is he1d' 
tly either the British Overseas Airways Cor- . 
por~tionf England, or the Operating Company.»65 
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Sorne of th~ agreements havé been viewed ,as embodyinq a 

«promise», whereby Pan Ame~ican agreed to assist the signàtory '1 

or' l:lost·, government in securing reciprocal rights from the 

United 'States. Article 12 of the 1935 Agreement with New 
, 66 

Zealand was regarded as falling into this category. 

Private international contracts ocçupy a special position' 

in' law. Essentially such contracts or agreements endeavour 

tp create the legal framework for private transactions presenting 
, 

an in'terha tional character, or they constitute the legal basis , 
67 

for direct relations between a state a~d a foreign national. 

Corporations of· municipal law engag-ing in economic activity 

in one or more states other than the state under the law of 

~hich the y werè incorporated, have gr0wn considerably in number, 

especially since the 1920s. 68 

The resources'available to these, indiyidual corporations 

havé sorne instances been greater than thoSè of smaller states 

and such corporations have been frequently engaged in the exe'­

cution of agreements wi~h foreign governments. 69 

This has prompted jurists to argue that relations between 

states and foreign corporations shou~d be treated on an inter-' 

national plane and not as an aspect of the normal rules govern­
~ 

ing the position of aliens and their assets on the terrïtory of ,. 
astate: 

«We can argue ad infinitum whether a transaction 
between a government and a private corporation 
ls. (subject to the rulés) of public international 
law or not. ,l'would definite1y say yes ••• because 

~ __ .... _____ -:' _" _r ~ .... 

.. ". ... ' ... - .. 
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these transactions are not directed to a 
p~ely commercial purpose, but to a puplic' 
purpose,'namely the development of, resources 
of the host country.»71 

, ' 

. ~. ... 

, ., 

Agreements relating to the exploitation of natural resources, 

such as petroleum and raw materials have been the subject of , 

such agreements and subsequentIy the centre of international 
Q 

arbitration where the merits of arguments for and against, such 

a proposition have been considered. 
72 

a 73 
Whether it is po~sible to extend the, definition of 

«natural resource. to include the establishment, operation and . .".... 

consequently carriage by air of persons includlng nationals of 

~he host country or state by a foreign corporation, is a ques­

tionab\e contention but one not without merit. 

The extractio~ of mineraIs' from the ground shoulà' not, 'it 

ls contended, be viewed or considered in any way differently 

from that. of the. carriag~ of persons or cargo fr6m a ho st nation". 

In accordance wi th the reasons advanced by Frieqmann above who' 

advocates that s~ch agreements fall within the ambit of inter-
, 

national law, sùCh carriage accompl~shes not merely a purely , 

commercial purpose but in the absence of a host statè posses'sing 

its own carrier, a legitimate «public purpose» as weIl. 

Indeed, the exchange and carriag~ of third, fourth and fifth 

freedom rights pursuant to contemporary bilateral treaties, , 

'is considered a commodity of çreat and significant commercial 

value ta contracting governments. 

.. - -' --_ ..... ~--.... , 
j' • , .,l'''·f''' ., ( 
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Assuming that private corporations such às Pan Ameridan 

be accorded public international ;eg1l status and arsumin9 

that the agreements entered into by that private corporation 

(Pan American) are deemed to be subject fo the rules of public 

international law, then consideration of the reciprocit-y i'ssue 

assumes a new level of importance. 

Article ~8 of the Statute of the International 'Court of 

Justice, generally regarded as the nost complete statement of the , 

. ' 

sources of international law, considers international conventions 

(whether general or particular), international custom and the 

general principles of law recognized by civilized nations, as 

three of the four of the pri~ary sources of international law. 74 
o , • 

~~ The several 'thous~nd bilateral avi~tion, ~reaties which have 
'----. , 

, ' , 

.' , 

b~en conc~ude4 (since 1945-46) would certainly lend credence to 

the proposition that.as a principle of internat~onal law the 

-.. grant of access by one state ,requires a reciprocal grant of 

access by the'other contracting state .. 

International custom, evidenced by the conclusion of the 

above 'bilateral, would aiso attest to the ,legitimacy of that 

proposition. 

It is conceded, however, that the majority of gov~rnment 

bilaterals were executed subsequent to the period in,~hi9h the 
< 

New Zealand Agreement was negotiated. In addition, the principle 

of international law guaranteeing such reciprocity ap~lies by 

its definition to 'states'. 

1-., 
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~ " 11\, r~spons~, it is contended that a precedent' did in fact .exist 

,.' ,': _.~ 1ri,··~~·3~·,.w~ere. the United states Government had pùrs1;lant to a 

.. 

previously guaranteed reclpJ:;oca1 r,ights to ~ government; 
Q • 

the' Kel g-Olaya Pact concluded between the United States and 
• '--.. 1 • , 

Colombia,'in '1929 75 and'the negotiations conducted with the 

Brit.~sh and Canadian Governmen~s'~'in 1935. 76 
0 AlI are eited as 

q 

o J:,.,"';" 

eXc3:IDples of the recogni:tion by thê 'Uni ted States ,Goverrurient of 

this principle. 

More importantly, the United States Government' s substitu­

tion of Pan American as a contraèting party, fully cognizant of 

the :'legal ramif icat ions of sueh a pract ice, was, i t i5 con tended, 

'con:trary to t',J:le basic constitutional doctrine of the law of, 

nations" upon whiQh the principles of international law..f are 

77 founded- the equality of states. 

Such equality was seriously denigrated by the adher~nce to 

a poliey which the United states Government adopted in relation , 

to aviation matters conduç::ted with various Pacific states. 

Secretary of State, Cordell Hull' s edict that Pan American 

communicate to the New Zealand Government the United States' 

disclaimer of participation or association in' the agreemen'j:: and 

in particular Article 12, May be adduced as evidence that the 

Government was fully aware of the ramif ications ,of using a 

private agreement as opposed to a government bilateral, and thè 

consequent derigration of the above principle of international law. 

It is interesting to consider the comments of Adolphe 
'1-_ 

, ,A. BerIe, Assistant Secretary of Sta'tj3, who during the 
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course of delivering testimo,ny before a ~ttee, considered, 

various reciprocity clauses 'which Pan American had entered 
" , 

~ 

into with foreign governments, and specifically ArtièIe 12-Df 

the New Zealand Agreement. 
78 

Berie described the Article as involving «the, Unitec;I States 

in obligations». Asked whether this «obligated the Civil Aero-

nauties Board ... to give a certifieate to a New Zealand company • ., 

Berie replied «to the extent they would use their best efforts». 79 

Whether such an «obligation» ean be described as a bind-
\ 

ing legai obligation in either public or' priva~e international' 

Iaw, , is a m:x:>t ~int but .it does raise the contention that the U;8. ~-: 

ment ,was conscious of the morality or otherwise of the Govern-
. 

ment ',s adherè-nce te a discriminatory praetice': 
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have regarded the concessionary «convention» between 
Iran and the foreign company as something fundamentall'y 
different from a treaty or international government. 

73. 

74. 

75. , 

76. 

77. 

78. 

79. 

-----_. , 

In light of the above controversy. 

Supra, note 70, p. 3. 

PAA 30.05.07 Bilateral Air Agreement-General; Bender and 
ÂItschul write that the agreement was almost ward for oword 
based upon a mernorandum Trippe had drafted, supra, note 
22, p. 143; 

Supra, note 42', p. 388. 

Supra, note 70, p. 287. 

Merchant Mariné in Overseas Aviation, sUEra, note 39, 
~ p. 85. 

Ibid. 
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CHAPTER VI 

, 1936 - COMMONWEALTH RECONSIDERATION: , 

THE COALITION DETERMINES ITS GUIDEL INES 

On the 13th of January 1936, Harold Gatt y completed a 

memorandi entitled cAustralianService Via New Caledonia •• 1 

The,memorandum advocated the reconsideration of New 

Zealand aJ, a terininus for the ~outh western Pacif ic operations, 
\ 

thereby avoiding the reciprocity issue altogether with the 

New Zealand Governmen t: 

eFrance can make no demands for reciprocity 
in the Pacifie for her on1~,territories are 
too far apart and insufficient1y populated to 
warrant a service on their own behalf.»2 

... 

Gatt y rnaintained that an Arnerican air1ine ewauld be rnos:t 

weicame to New Caledonia» whi1e sirnilar sentiments would greet 

the commen,cement of an Austra1ian air1ine «bringing as it does, 
3 -

New Caiedonia into one of the main routes of the world». 

The conclusion of an agreement with the New Zea1and Govern­

ment would be ·of a distinct advantage ta Pan American vis-a-vis 

the French; Gatt y argued «it is logical to assume ~hat a very 

lengthy agreement under the most satisfactory terms could 'be 

obtainedofrom the French Government».4 

Gatt y predicted opposition from the British Government in 

any request for the use of Fiji enroute between P~go Pago and 

Auckland, as «the feeling is 'very strong against U. S. craft 

,runn'ing between two British possessions. However, if 'a line' is 
~ 

run from Pago Pago ta Noumea, it is feit sure that an invitation 

, : j' .. ~, ~ ,C'"- ----

\ ~"" .::-,~ j:~" _.- ~ , ... : ,~'" ,....... \ "'". 
'li~ , 

" , 

,. 

'. 
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. 
will be extended to call at Suva. The route f:r;om Pago Pago 

to Noumea passes within 15 ,miles of Suva so :i-t will seem 

logical to everyone that P.A.A. (Pan American Ai~ays) should 

call there». 5 

Gatt y, who just completed the negotiations with th~ New 

Zealand Government, a mere two months previously, maintained tJ1at 

any agreement made wi th New Zealand must be considered of a _ 

temporary nature «as the expansion 9f British air lines will 

tend towards 'the extension of their lines northward in the 

Pacific». However, «any agreement made with the French regar-

ding New Caledonia can be considered of a much more permanent 

nature, as New Caledonia has everything to gain and nothing to 

lose by the continuation of such a service».6 

.In addition, «h.pving the terminus in French terri tory will 

give the British no excuse for i"nsi~tihg that the O'.S. line 

should be termina ted , a t, Pago Pago" ,whereas if Suva (Fi j i) and 

Auckland (New Zealand) are uSèd, i't is but a ques~ion of ,tirne 

, . 

-;z-

-1 
-, before the extreme nat.ionalism of the British insist on~ British 1 

-~ !.' 7 aireraft going further north~. 

In forecasting or predicting the Australian Government's 

response to such a scheme, Gatt y foresaw ~o opposition by that 

governrnent as the designation of New Caledonia would not detraet 

from trans Tasman traffic; the cited reason for the Australian 

Government's refusa! to grant Pan American an extension from 

New Zealand to Australia: 

.-~----

.~, .. 
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, " 

dt will be seen by the routes that a U..s. 
line to New Caledonia will a~sist and not 
detract from the Australia-New Zealand route, 
and l feel confident of the Australian appro­
val of this. This plan, from the Australian 
end, will bring, New Zealand into th~ route.»8 

122 
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, t . 

Apart from absence of French demands regarding reciprocity~ 

Gatt y ~~s conscious of New Caledonia's geographical pr)'imity , 

a mere 800 miles from the Australian mainland. This ~onsidera­

tion of proximity was to be 'of major import'~nce in the implemen-

tation of a «pressure tactic» in 1940 where opposition to Pan , 
" 9 

American's entry tnto Australia still ran unabated. 

Of indirect importance or consequence in the development 
'9 

of an Australian - United States air service was the inaugura­

tion in 193610 of passenger services between San Francisco and 

Manila"the vaunted «China Cripper» service. 

The service did not have the impact of diverting Austra-

Lian bound steamship passengers via the more circuitous mid 

Pacific route, indeed the first Australian passenger to fly the 

service and the 45th passenger te book passage decided te utilize 

the service only out of necessity - a shipping strike in San 
, . . - Il 

Francisco prevented direct steamship passage. 

The route followed by a passenger endeavouring to use 

the «China Clipper» service involved a transfer in Manila to a. 

steamship bound for Sdurabaya where·a cennection was made with 

QANTAS ta Brisbane. 12 

Given the payload constraints of the Martin M-130 flyi.ng; 

boats between San Francisco and Honolulu, which frequently 

" 

,.' 

, , 
---------..,,"-~ 
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. , . 
,prevent-ed passaqe confirmatiQn,13 toqether vith the relat1vely 

h~gh cost of ~he t~cket14 vis-a-vis'steamship, transportation, 

the, mid Pacifie route was hardly a viable, proposition for the,.: 
1 

'. Australian bound traveller. 

Despite these cOnstraints, the possibility of SCheduling 

interline connections was vetted with the proposal to oper~~e ,a 

~ .~nila-Aùstralia-New Zealand service. 

\.. 

The proposaI was first mooted by a F.V. Blair, reputedly. 

owner, curiouslyenough of the~Grand Central Airpo~t in'St. 

Petersburg, Florida. Blair was reported to be representing, 

Spanish interests based in Manila and in t~e course of promotinq 

the scheme visited Auckland, Sydney, Singapore and Manila t9 

conduct disc~ssions with various government officials. 1S 

Nothing was ever publically reported of the proposaI follow­

ing its brief mention in the British aeronautical press;16 it 

being safe to qssume that its demise as a viable proposition, 

'., 

, 
\ 
.\ 
" 

was ra1?id, not surprising given the extraordinarily diversi- \ " 

-fied background of the participants. 

~ , • 'l; 

Pursuant ta the terms of the New Zealand Agreement, speci-

fically Artic,le . 2, Pan American was required to commenc.e opera-

1 
,17 

tions to New Zealand no later than the 3 st of December 1936. 

However, the Company appeared to be plagued by an'equip-

ment shottage and more importantly it'was rumored dissatisfied 

with the termS of the agreement, as evi~enced by the remarks of 

Gatt y in his memorandum advocating the redesignation of New 
, 18 

Caledonia as the south western· terminus. 

" 
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Iri resp<;>nse Pan Ame~ican endeavoured to re-negotiate 
1 • ,. • ~ , ~ 

, , 

the agreement, a formidable task now -that the New Zea-larid 

~veriunent" hàd time to ponder and reconsider the effec~ or 
~ , 

rather the ineffectiveness of the'reciprocity clause.: 

, , . 

, 
~' , 

·t 

«The most difficult points, of reconciliation 
have been those regarding reciprocity in 
landing rights in British a~d Americp,n terr~­
tories. As the negotiations proceeded .the 
original proposaIs of the Company in this!! .. 

/ 

\ 

" , 

" , , 

, - . 

J

I,.. _ • -.' 

': , ': -, - , 

, l ,_. ~~ \ 

, ' ' 

. , , 

~ :" 

, , 
", 

. , 

, , 

,,:' . 

( .',j 

! ' 

" 

, . 

.. 

L
' - ",,:. 
,,-' _.........---~--~ .. 

',' 

\ regard were amended and extended to accord . 
with the desires of the New Zealand Gove'rn­

" me,rit untii the agreement was reached as em-' 
bodied in the agreement signed ,between the 

, " , , 

" , . 

J 

,_Minister of Tr911sport and the Company' s attor­
ney. The Company seeks no amendmen t of such 
provisions favourable to itself and asks that 
the New zea,land Government will not on its ' ' 
part seek amendment of the clauses previously 
agreed upon as defining a fair and reasonable 

" " il 
.: ,'1. 

;~. t 

, balance of reciproc;i.ty in Ianding rights.~19 

.. 
Gatt y 1 s definition of a «fair and reasonable balance of 

, . 
reciprocity" was not matched by that of the New Zealang Government" 

who were now determ~~ed to make the re-negotiation an issue 

with 'both the Company:a'nd the United States Government. 

The reciprocit;.y issue took on a new i~portance wi tl) the 

. ~~itish Government' s stated intention ?s· reported in the Baltimore' 

, SUA on the 7th of May 1936 of investig'ating Howland, Baker and 
1 

Jarvis is1ands, ,..presumably for the operp.tiotl of a British trans 

Pacific air service. 20 

ThiS report set off a frantic ~ace between the two m;:tjor -

powel;'s i~ an attempt to claim sovereignty, over the hitherto 

isolated ,and unimportant Pacif ic islands' • 

1 ' 

!a 3 

" 1 

, 
i 
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An emergency expedition was' irnmediately mounted by the 

, ," j . \ 
, , 

". united Sl1ates Governrnent following, h~sty inter-departmental 
-:: 4 ~ ... ' 

.. 

,'" " 

discussions dqring the m;Lq.sf of', w}liCh further' information from 
J 

the American,Consul in Wellinqto~ was received detailing a 
, - . . , 

planned British expedition' lad by t'iVo New Zea.l.and ~avai vesseis. 
, 0 ':1 ~ \ 

Thé expèdi tion a~cordirig io HaroLd" G~tty22 ointended to sail to 

the Equator:laY, Christ.mas a~d Fanning' Islands, ostensibly to 
• 

It ,was .also rumored conduct aeronautical',su):véy.s' of -the regioit. 
~.. 'l '- ,\ ~ -' • \ ~ "" " .. 

that the 'e~pedi\ioii 'mi~ht Tàrièl 'on the Equatorial Islands, to' 
, .. ,~ , ~ 

. ,". ,.24' 
cla.1.m .effectl.ve occupat;t.on., ' . . . 

, . 
This information was i~ turnVrelayed py t~e State Depart-

, 

... ~, ment to Juan ,Trippe' who c,laimed that.~e",,~as: ",a;Lreàdy aware of" the 

,. - ~ .' 
" . 

~cont'emplated expedit.iol1, ,and had, .in, fact, convi~ce'd Imperial 

Airways not to participat~ in the vent~re. 25 " 

Both the American and British/N~w Zealand ex:peditions did 

proceed tO,their respective destinations, the former American 

expedition arriving «in plenty of time ta beat the British:. 26 

The hast y alIl!-0st frantic response demon~trated by the _ '1 

~erican"Governffient il~usfràte~ the importance the trans Pacific . , 

rout;e. was' begi"nn,i~~ to assume, f~.r- aJ,l concerned, parties, an 

-importance the~ -A1;ls-tralian Governrnent waS" beginning ta share: .. - ~ _. .... ~ 

1_ .. !~ _ ~ • 

. -', ._«These islands (Jarvis, Baker and Howland) are 
of 'de~inite value in the establishment of any 
future trans Pacifie seaplane service, and (we) 

'auggest that, if possible, steRs"be taken to 
~~larify ownership and (to) secure sorne or aIl 
of them for the U.K.»27 
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. ' It 'j.$ also of. interest to 'note 'the atti tude's of Prominent ' 
, ~ . 

" , ,iust~alian fdiYidUalS and organiz'ations ~<ç'~lat~on tQ the' 
~ " 

annex~tion and sovereignty issue; ,the most notab1.~ of whqm 
, ' 

'ineluded P.G: Taylor who on the Ilth of March 1936, telè ....... 

'grammed the Austral:lan Prime rÜnister and deelaréd that: 

" 

« ••• certain- islands not 'yet claimed by the 
United ,States and observed from the air 
during the cOUrse of our 1934 Pacifie flight, 
absolutely vital for British Pacifie ai"r 
service. (Therefore) consider urgent aetio~ 
should be taken immediate1y (to) claim these 
isJ.ands and establish bases for Pacifie de­
fence'" ànd air ,service. (I) would be glad , 
. (to) ~enfer and if necessary proceed (ta) 
Can~a. (I) consider (the) position ex-

~ , 

, tremely urgent as (I) observed islands may 28 
be, cl4imed by United States at any time •... » 

\ 

Alsa of interest are' the cOIlUllents of the Federal, Executive 

of' Ret.\:lrned Sailors and Soldiers Im'perial League of ~ustralia, 

:who in, a telegram addressed to the Prime Minister dated the 

.-. 9th':Of June 1936,referrèd"ta a reso1ution passed at the 20th 

Annua1 Congress wh;ich viewed «with ,apprehe'nsion' aily suggestion 
J • 

t,hat 'th~ Imperi.al Gov,ernmÉmt might weaken its hold on any island 
" . 

" ~t possesses in the Pacific •. 29 

Unfortunately for Pan American, the American Government' s 

colonizing and' expedi tionary activities created bad press for. 

'the airl'ine in New Zealand and cop.sequently seriously, jeopar­

dized the Company's ,chances q,f securl'ng a new agreement with 

the New Zealand Gove~nment. 30 
ç,.. 

, .. 
o 

..... l j '-1-~-"\ .. " { 

, . 1:' ',.' 
," 

.. 

~) 

'. 
, 

,. , 

'; 
::ç , , 
1. 
~ -: 
~ " 
!r • 
;' 
~ ,. 

" 
- - ........ t 



I---~--.----------------..,;-...... ',:,--,,;;;,---~-~-~:_-· -- ------ ,.",..,...-., 

. , . 

) 

.. 

. . 

127 

- , ' 

Itlformation. collected frOm the 'so cplled «wintèr èruise» . '-. 
as the (~ri ti,sh/New 'Zealand nayal ·expedi tion in :the Pacific was 

f . '. . 

x:eferr~d ta. by the Americans, was -co~sidered at a~.· Air Confer-

ence convened in Washington in late September of 1936', attended . . 
by representatives of the New Zea1and, Australian and Briti.sh .' ", 

1 

Governments . 

'l'he Americans had specuiated and quite accurately it was 

ta be later establishedJ that - the 

principal subjects': (i) the Pan 

conference had cons-idered three --<,/ 
-.' / 

American negodtiations; (ii.) the-/ 
\ 1/ 

extensi9n of the London-Sydney air ,service to New Zealand; and 
.. 

(ii1) plans for the ultimate completion of the «AlI Red Route~-

from Ne·w Zealand via the Pacifie Islands to Canada. 31 

The Americans csurrnised that due to the difficulty Pan 

American was experiencing in re-negotiating its agreement with 
'JI 

the New Zealand Governmen~, that the British viewpoint of insis~' 

ting upon a more satisfactory reeiproeityarrangement with the 

United States had been accepted by aIl the delegates. 32 . 

While thi~ summation was in part accurate, records of the 

conference and subsequent events would tend to implicate New 

, Zealand as the government who at varying times also exerted 

pressure on the other two Commonwealth goverruments in relation 

to this issue. 
q ~ 

In a report tabled by the Australian Minister for Defence, 

Sir Archdale Parkhill,' a delegate attending the Conference ., 

addressed to the Australian Prime Minister, it was noted that 

-,' ~ 

in respect of the British trans Pacifie issue, six resol.uti9ns " 

Were carr ied. , These were: 

......... --._-_.--_.-........ -;_..-..- ~~ 
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1. 'That Pan American Airways be advised that 
,the New' Zealand Government cannot 'agree 
~ any mo~ifications of the 1935, Agreemëne. 

;2.' It i5 understood that. in the event of the 
failure of Pan Arnerican Airways to carry 
out, the Agreement with the New Zealand 
Government for ,th.e provision of a Trans- . 

(' Pacific Service, the Government of Austra­
lia will not provide alternative landing 
facilitieS in Au~tralia. 

. , 

j. ,That, in the event of Pan American Airways 
qeciding to carry out the 1935 Agreement 
with the New Zealand Governrnentt steps be 
initiated through the Governments of the 
Unite4 ~Kingdo1Il, the' Dominion of Canada,' the' 
C~~ônw@~th of Australia and the Dominion 

-,of New te-aland w.ith a view to considElt-ing 
,// the early establishment of a service ;in Line, 

/ with the reciprocal rights referred to in 
Clause 12 of the Agreement • 

. '4. That in any c'ase steps be ·taken at once te 
initiate discùssions between ~he Governrnents 
of the United Kingdom, Canada, Australia and 
New Zea1and, with a view to the full consi­
deration ot the establishment of âri' air 
service across the Pacifie at the earliest 
.possible date. 

5. Following the discussions 'between the Govern­
ments of the United Kingdom, Canada, Austra­
lia and New Zealand, negotiations be epened 
wi,th the' Government of the United States of 
America with a view to exploring'the possi7 
bi1ities of the establishment of the, best 
and most efficient services on a compretely 
reciprocal basis. 

6. The ~ew Zealand Government will take the ini­
tiative in promoting the discussions 'mentioned 
in ('3), (4) and (5) '( 
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, . 33 
Tbe resolutions which were subJect .to ratification by, 

each of the participating Governments ~re considered by t.he' 

Aust~a1ian Cabinet which app~oved them, subject, hewever, to 
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one' alteration. The alteration reqpired the addj,tion of th~ 

following words ta Resolut~on 2 - «w;thaut' f~ll consultation 

34 'with the United Kingdom and New Zealand». 

.-

Thus the revised Resolution as proposed by the'Australian 

Government now read in its,entirety: 

'«2. It is understood that in the event of the' 
failure of Pan Americah Airways ta car.ry 
out the Agreement with the New Zealand 
Government for the provision of a Trans­
Pacifie service, the Government of Austra-, 
lia will Dot provide alternative landing 
.facilities in Australia without full con­
sultation with the United Kingdom and New 
Zealand.»35 

The revision was proposed spec~fically kt the request of 

the Australian Depa'rtment of Defence, who were reluetant ta 

bind the Australian Governrnent to a series of inter-govern-

mental consultations in the .event that a national emergency'arose 
, , 

which required the Immediate establishment of a trans Pacifie 

service, a contingency which the Departrnen/t foresaw as highly 

prob~ble 
! ' • 

, \ 
« ••. the Commonwealth (Australian) Government 
sugges~ed the addition of these words ~n order 
not to commit itself for an indefinite period 
to a coursè of aetion:which rnight not be sou1l~, 
having regard to al·l the circumstances at sorne 
distant date.»36 

New Zealand, however, in re,sponse to the Austr~lian, 

Government's proposed amendment replied that tpey found cthem­

selves unable to agree (to the proposed ~dd~tion) as the y are 

of the opinion that this would involve the d~nger of New 

• 
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, , Zea1and" s, position,. as a tex:ninal ~;lnt being -'sacrifice.i:I without 

.. 

.. 
. . 37 

an~ advantage to Br:itish. çommonwealth avi·at;i0n-. ~ . 

Further the Government argu~d, «Resolutions land 2 as 

they stand are inter-dependant and any modifica .. ~iori. to 'Resolü­

tion 2 in the direction suggestèd would lmmediately' i~volve the 

cancellation o.f .Resolution 1, thus practically compelling New 
, . 

Zealand' to consent to the-inauguration of the service by Paq' 

American Airways,.possibly to the detriment of British Commen­

wealth aviation».38 The N~ Zealand Government «is anxious that ,. 

the Resolution 'as agreed upon at the Conference shall remain 

unaltered 50 that' in the event of the New Zéaland Government 

advising the Pan American Airways in the sense of Resolution,l, , . 
Resolution 2 will·be g~ven,effect to in its present form».39 

Australia in reply assured New Zealand that it was not 
1 

that government' s intentlo'n' to depart from -t.he principle, undèr-
" 

lying the Wellington discussio~ on the subject, i.e. Australia 

shoul~ support the endeavours of the New Zealand Government in 

their negotiations with Pan' . American to sec ure full reciprocal 

r'ights for a' Sritish carrier . 

However, the A~stralian Government candid1y stated that 

addition of the words woulç -

«leave th~ way'open to the Commonwealth 
~Australian) Government to deal with ~ny 
~pplication which might be made· in the future 
for-an American air service to Australia. 
Such an application might have 'nothing to do 
~ith the dispute between Pan American Airways 
ari:d the New Zealand Government and mi9'ht~ . 

'. 

,-
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cQnceivably àpply to a service,'entering 
Australia from the North. For these rea­
sons it might be stated that the Commonwealth, 
would preLer to leave the way open for any 
such application to be' considered and dealt 
with in accordance with the circumstances -
prevailing at the time - in full consult~tion 
with the New Zealand and United Kingdorn 
Governments.»40 

The «dispute» referred to in the abQve statement by the 
l ' 

Australian Government, .referred to the re-degotiation of the 
i, " 

agreement between the New Zealand Gavernment and Pan Arnerican, 

specifically regarding'the inauguration dat~ of the service, 
i 

which the airline was naw endeavouring ta ppstpone for a 

further )ye'ar .' 
, 

Aithough the 

J 
i 

Néw 'Zea1and 'G'ovërnment: Ï1àd initially refused 

Qto'vary the agreement; it, found it «difficult to resist grant-

ing an extension of time in view'of the' faot that the possibility' 

of an extension dwing, to'unforeseen circumstances was specifi-
'\ '41 

cally provided for in the original agree~ent». 

While the New Zealand Government had announced its inten-

tion in Wellington the previous Septembe~ to use the extension 

issue as a l~ver ta exert pressure on Pan American, and henc~ 

the United'States Government to obtain a more satisfactory posi-

)ltion vis"'a,-vis reciprocal landing privileges for the Commonwealth' 

c~alition, t~e Government was aiso conséious of the' innumerable 

benefits the American service would bring ta the h~therto 

isolated nation. 

. -_ ... ~-~-
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Thus at the-beginning of 1937 the New Zealand Government 

faeed,a eonfliet of interests. On the one hand, the Government 

was anxious for the inauguration of the service, an opportunity 

to seeure a position as the southern Pacifie termins thereby 

usurping Australia's pre-emin~nt position. 

Alternativ~ly, the New Zealand Governrnent was also con-

seious of i~s _ responsibility pledged at the Wellington 

Conference to extract reeiprocal landing rights from the 

AIDericans. 

The New Zealand Government,in an at~ ta reconeile that 

dilemma, alternated between the two objectives over the course 

of the ensuing five years, although it 15 eontended as the sub-

sequent c~urse of events will reveal that government ultimately 

- suecurnbed to, more egocentric motives despite protestations to 

the contra;ry. ' 

Both Pan American and the United States Government appear­

ed to be rnindful of the problem New Zealand faced bu'i: laboured 

under the partial m1sapprehension that it was the British 

Governrnent alone who was pressing tpe reciprocity, issue. 

Indeed, both Gatt y and the U.-S. Consul in Wellington, Ge?rge A.. 

Bucklin, considered the re-neçotiations during the latter part 
, '42 

of 1936 as on the verge of collapse. 

Both parties, however, under-estirnated the determination 

of the Néw Zealand Government to ensure the implementation of 

the service. 
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The New zealand G6ver~ent's determination"is ~videnced 

by the manner in whieh that government handled the Australian 

Government's propos~l to amend Resolution 2. 

Such an amendment, despite assurances from the Australian 

,Government to the contrary, represented a serious rift in the 

commonwealth coalition and raised the ,distinct possibility .in 

the mind of the New Zealand Government that in the last hour 

Australia would grant landing rights to Pan ,American, thereby 

confirming and reâlizing New Zealand's worst fears - elimination 

altogether from the trans Pacifie service; a possibility that 

government had only recently been confronted with during dis-

eussions pertaining to the E~gland and Australia route. 

Whatever the real motive of the New Zealand Government in 

attempting to preserv~ the Commonweal~h coalition, the raie of 

the Australian Government was critical and hung like a sword 

over New Zealand. 

Apart fram the reasons already advanced concerning New 

Zealand's interest in ensuring that Auckland remainea the 

ter~inus for the trans Pacifie service, another' more fi~ancially 

expedient reason emerged as a result of the eonferenee'convened 

in Wellington during the previous September. 

As correctly surmised by the U.S. Consul in Wellington, 

a further topie on the agenda appeared for discussion between 

the three partioipating governments; the establishment of a 

, trans Tasman air service, essentially an extension of the Emptre 

Mail Service between London and sYdney.43 

, ' , 
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The'1936 Wellington Conference thus gave birth to the 

formati9n of Tasman Empire Airways Lirnited, more -cornmoniy known 
If 

by its abbreviation T.E.A.L. This airline was the f}rst of 

two Commonwealth ventures, specifically established to operate 

Pacifie and Tasman services. Unlike its subsequent eounterpart, 

British Commonwealth Pacifie Airlines (B.C.P.A.), T.E.A.L., 

'. 44 despite the administrative problerns, survived la ter to become 

Air New Zealand; New Zealand's sole international -and largest 

domestic carrier. 45 

OThe ,airline as originally e~visaged was established with 

the government's p~rticipating in the ratio of Australia 23 per 

46 
cent, Britia,n 38 per cent, and New Zealand 39 per eent.· Thus 

• even at its inception, ~ew Zealand held the largest financial 

stake in the company'and consequently wished ta ensure that aIl 

trans Pacifie services terminated in New Zealand, thereby pro-

" viding for T.E.A.L. a guaranteed monopoly of -traf'fic over at 

least one se~tor of the Australia-United States market: a t 

o lucrative financial proposition for the infant airline. 

The financial fortunes of T.E.A.L. was ta be used on 

numerous oecassions by the New Zealand Government as indeed the 

47 Australian Government had previously to justify that 

government's stance in opposi~g the extension of the Pan 

Ameriea,n service, ta Australia. 

,The Australian Government, for its part, appeared to b~ 

adopting a more cautious stand in relation to the reciprocity 

issue in the.period immediately fOllowing the Wellington Con­

ference. 

. ....,----~'~ ----.---.- -
"~ " "'- ~ 
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While Australla cexpressed complete agreement with the 

action proposed by the New Zealand Gavernment»,48 it is to be 

noted that in March 1937 Australia saw the proposed American 

service as «one that concerns primarilly the New Zealand and 

United Kingdom Governments», 49 and ind'ication t~at Australia 

\ had adopted the attitude, albeit brlefly, that New Zealand 

should respect Australia's pr~tive in deciding for itself 

--- -- ~ ...... 

the terms and conditions lU1der which Pan AIœrican could secuJ:'e land-" 

ing rights into Australia: 

This attitude is clearly prevelent thro~ghout the series 

of memoranda which emanated from ~~e De~artment of Defence in 

March of 1937. 50 The independent stance of Australia in part 

0f~giniated from the belief shared by both the Austra­

lians,and' Americans that unlike New Zealand, Australia as a 

southwestern Pacifie terminus could provide Pa~ Amer\can with 

'a more e'conomically viable operation. 
'-.. 

This is confirmed by , 

Australiafs action in almost distancing itself from New Zealand 
c' , 

and its embarassing:pre&icament, i.e., that Government had 

entered into an agreement which at least as far as the recipro­

city article was concerned, the United States Government had no 

intention of honouring. 

The Australian Government"was also beginning to appreciate 

the strategie importance of a"trans Pacifie service and in 

adopting this more independent attitude, al~hough briefly at 

"this juncture, appeared ta j)e 1,e5$ concèrned than ~ere the 
, 1-

,1 

, " 
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British and New Zealand Governments with the-nationality of 

~he carrier who operated the service. 

The British~Government,saw the agreement and the re-nego­

tiation as an opportunity to demonstrate to the United States 

the collective strength of the Commonwealth coalition in the 

negotiation of aerial traffic rights, and were, no doubt, follow-

ing the events closely, the outcome of which could have had 

deterrnined the posSibi'lity of opening a Mid Pacific' route and 

the'terrns and conditions of a north Atlantic route, then 

the subject of simultaneous negotiations. 

As a postscript to the events of 1936, a curious ar.tic1e 

appearéd in the Honolulu Advertiser dated the 27th of Novembe~ 

1936.
51 

The article entitled «U.S., British, Austra1ian Air 

Alliance Urged for Pacific», detailed an interview conducted in 

~ 
San Francisco'with a Captain C.E. -Toovey, described only as 

«of the Bank of Australia" and a «former chief technical officer 

to the Handley-Page firrn of British airplane ·manufacturer •. ~2_ 

Toovey, enroute back to Australia after a year of c~nsul-

.' tation in Britain with officiaIs of the British War Office, / 

declared that' «World peace depends o~ peace in the Pacific~,53 a 

tautology: 

«It is absolutely,necessary that 
tions be established between the 
Australia, and New Zealand. The 
Pacific i5 in the hands of these 
1t i5 time they got together 'for 
of the Paèific •• S4 _ 

air conununica­
United States, 
future of the 
nations, and 
further defence 

.~-....,...-,~---. 
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These prophetie remarks 'were suppl~mented by details of 
, . 

a' proposed British ai·r s~rviee which ·were deseribed as running 

fram Honolulu to Brisbane via Christmas, Penr~yn, Samoa and the 

Fiji Islands, while an American line would operate from',Honolulu 

either by way of Howland and Baker Islands or Jarvis~ Palmyra' 

and Tutilla Islands to New Zealand. The la st sector of this 

,service, trans Tasman, «would probabiy be'in the hands of an 

l
' 55 Austr,a ~an company». 

«These Pacifie a~rways constitute the first 
step in the building of anl adequate aeria~ 
defense in the Pacifie. After that must 
come an agreement between the English_speak­
ing nations of the Pacifie area and finally 
a stre1J7gthen.ing of aIl their aeri,al defenses .• » 

For a brief period,it appeared that the Australiqn Govern~ .. , 

ment intended to heed these words but in the space of one year, 

that governrnent pursued a poliey eontrary to thi~ eminently 

sens'ible and inforrned opinion ~ 

An important adjunet to the deve10pment of Austra1ia's 

international and domestic aviation poliey was the Fed~~al' 

Government deeisi9ns in 1936 to abolish the 

trade embargo on the importation of aireraft eonstructed in the 

United states. 56 

Previously, the Federal Government had prohibited by 

eustoms deelaration the importation of any. aireraft which had 

not been granted a certificate of airworthiness by a country 

whieh was a party to the ,Paris Convention. The. United Sta€es and 
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. ··,GèPnany· were -not' parties to the conv,ention' and· eons~quently 

: " ~'ircr~ft ~o~rat~r~ wi thin Australia were in pract~ee eompelled 

t~ ~se Brftish airera~t. 

With opefators and the Australian media extolling the 

virtues of Ameriean built aireraft, the Federal Government 

57 
f~naLly relented and repeal~d the offending xule. 

," 

The deeision was signifieant. In· the short term it per-

:~mitted Australian airlines ta operate aireraft at vastly imp~oved 

eruising speeds and as a testimony to the superiority of Ameriean 

aireraft at least as 'far as Australian airlines were eoneerned, ,~ 

it is interesting to note that sinee 1~46 Ameriean built air~ 

eraft have been ordered and 'operated exelusively by QANTAS and 

have also formed the nucleus of the two major domestie earrièrs 

'fleet composition. 
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éaAPTER VII . , 
, 

1931: IMPERIAL PO~ITtCS DETERMINES -COALITION'POLICY 

. ' JJ •• -

While Pan Antericah' s represen~ative in New Zealà,nd, 

Harold Gat\ty was endeavouring to renegotia te the Company 1 s 

, a~reement wi th the New Zealand Governrnent, ~enior management' 

of the airline in New, York were atternpting to secure an air-

mail contract for the proposed route. - ~ 

In order to obtain,such a contract, proèedure dictate'd 
... ,:, .. 

that the air+iÎle ·submit a memorandum to the Interdepartinental 
,. ~ 1 C • 

Committe in International Civil. Aviation substarlti~ting its 

claints that the operatiqn of such a service' was warra~ted or 

tu~tif ied. l 

The Company in the coU.rse of the mernorandum, acknowledged 

that it was incurring difficulties renegotiating the '.agreement 

-but cited'the opinion of Gatt y , who i~ a 7"ep<;>rt dated the 22nd 

of January 1937, maintained that the New Zealand. Go,vernment 

would ul timately grant the extension but a delay would be 

incurred in publica.!y announcing its decision pending notifica-
- - 2 

'tion of the British Government. 

Gatt y ha'd further recommended in his repor.t that «immediate 

àction'» be undertaken by the Company. to prepare, for the service, 

~ssuring management that· any cobject:ionable features.. in the ; 

agreement would never be enforced». 3 

Pan Amer ican in submitting its application, ta th,e Commi ttee, 

admitted that the Company found itself caught ~n .a dile~; ,in' 

order to inaugurate a New Zealand serv~ce, the airline would 
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neèd an airmail contract estima~ed at appr'qximately $1,409,00 
, -

per annum, but in order to secure such a contract the airlin~ 

would require a New Zealand Government permit which ~as still, 

4 
nO,t forthcom.i,ng. 

• 41 . 
Unlike the Chairman of the Committee, R. Walton M90re, 

who appeared sympathetic to the plight of the airline, the 

'Commerce Departrnent voiced its objection at the inauguration of 

such a s,ervice and in particular expressed its disapproval- at . 

the manner in which the whole series of negotiations had been_ 
d 

conducted, specifically the terms of the original agreement with 

New Zealand: 

«Here again a private American enterpr1se has 
deal t wi th a foreign government perhaps to 
the disadvantage, if not to the detriment of 
the United States Government, in seeking to 
commit th1s Gover~ment to a policy before this 
Governmen t has had the opportuni ty ta deliber- -- 5 
ate upon the facts or ,the ,circurnstance~ involved.» . 

In cornmentin~ ~pon the ~ernorandUm, the Commerce Department 

a~so referred to the opposition expréssed by' the V.S. Post 
, '6 

OffiCe Department • 

. However, as mentioned abov~, Pan American had secured 

the support of the Chairman of the Committee who appeared 

impressed with the reasons advanced by the airline and in a 

, 'letter addressed to the ,President advised tha t: 

«Pan Americ~n Airways is the only agency te 
which w~ can look to avoid the field being 
occupied by foreign agencies, and if it i5 
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té goj(urther, -~ew routes must he dis'cussed 
, ' and of course any new rOute ,will invol ve 7 
, appropriations for the carrying of mail.» 

'145 

Amid growing opposition from various quar~ers ~i thin 

( 

the United States GC?ve~nment ta the inauguration of the se'rvice, 

the American Consul in Auckland, J.G. Grqeninger, informed th~ 

State Department that the New Zealand Government had granted 

Pan American the extension and hence the authority to land in 

,Auckland ~ ,Groeninger, 'upon information derived from a local 

Pan American representative, maintained that such permission, 

would have been granted Sconer had :it not been for the persis­

tence and pressure,exerted upon ~ew, Zealand by the'British 

, 
i 

" 

" i, 

. " ~ . 

concerning the reèiprocity issue. 8 Again it seems, the Bri:tish ,~ 

wer~ being singled Out by th~ Arnericans as the stalwart. 

FormaI consent of the New zealaIl;d Governrnent to the exten-', 

sion wa~ communicated ta Gatt y in a letter dated the Ilth.of, 

March 1937 from P. Fraser, Minister of Marine, on beha1f of 

·~he Prime Minister. 9 
"', 

The letter detailed the attitude' of the New 

Zealand Government specific~lly referring to the 
< 

reciproclty issue which «ca~seà'the Government te pause 'an~ te 
, 10 

hesitate long-. 

Fra,ser recegn~zed that Article 12 was not, in' respect of 

the United States Government,' legally or even !JIorally ,enforce~ 

able1 the result as far as the New Zealand Goverrunent was con--' 

cerned was «mos~ unsatis~açtory and regrets that provision for 
\ ' 
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• reciprocity of landing rights has not been estab1ished on the 

only sound basis of acceptance by the American Government 

itself».11 These remarks must sure1y constitute an admiss~on -

an admission that the «safeguards» the New Zealand Government 

had so earnestly rnaintained existed in the agreement in their 

cables to the British and Austra1ian Governments in 1935, 

,were far from failsafe" in,'fact, were t'ota11y inadequat~. 

,. , The 1etter continued by reminding Pan AIDerican that: 

«It is, of course; common ground that your 
Company had no legal riqht to such extension; 
and it i5 that it is wholly in the discre­
tion of the New Zea1and GQvernment ei ther to 
grant or refuse i t . »12 

Fraser aiso questioned the reasqns adv~nced by the air1ine 

which necessiéated an extension, i~e. the «unforeseen circum-

13 stances» which Pan AIDerican had contended cQmpounded the delay. 

Whi~e not «questio~ing'the sincerity of (the air1ine's) 

representations», it was for the GovernmentÎFraser maintained, 

difficult to understand '«why y?ur Company should have al10wed 

more than 12 months to pass before apparently, taking any steps 

14 to get the services started». 

In a condescending .tone, the Government rerninded 

the Company that: 

«the terms of the agreement did'not entitle 
your Company to ignore the ,provision for a 
time limit contained in it. Time was running 
against the Company; and the fact that the 
Company ho~eâ for a new contract did not jus­
tif Y it in disregarding the provisions of the 
aid • • 15 

) 

• f~ 
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The New'Zealand Government was, Fraser claimed, «not 

anxious te stand, or to appear to stand, on the 1etter of the 

3:.aw ••• and havinq fully consider,ed the circumstances, has decided 

to extend the time within your Company may commence operations».16 

There was little doubt that the New Zealand 

Government would accede to the grant of such an extension. 

The New Zealand Goverrument reminded the Co~pany, in no 

unce~t~in terms, of its obligation regarding the acquisition of 

reciprocal rights for a Commonwealth carrier. In fact, the 

wording was 50 strongly pronounced that the following extract 

from the let ter was drawn to the personal attention of President 

RooseveLt sorne four months later. 17 

The New Zealand Government maintained that in granting the 

extension: 

« ••• it trNsts, and indeed expects, that your 
-Company will forthwith use its influence with 
the United States Government in the matter of 
reciprocity, which i5 regarded by aIl His 
Majesty's Governments having interests in the 
Pacifie as being of paramount importance. The 
Government of New Zealand trusts tha t trie re­
sul t of your Company' s so tal<ing the matter up 
with its own Government will be an eatly 'inti­
mation by the Government of the United States 
that reciprocal rights, when applied for, will 
be granted.»18 

It was at this point that Fraser on behalf of the New 

Zealand Government specifically stated the,intention-of the 
t 

'Crown to rely upon Article 12,' whereby a designated. company 

would apply to the United States Government within one year 

, , 

. ) 

" i 
, { 
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for pe~ission to make reg~lar alightings, as described in 

paragraph (i) .of Article, 12 and that the érown proposed to 

approve such application in terms of paragraph (ii): «It is 

only fair ta inform your Company ,that it should be informed of -

what is thus proposed.»l~ 

The letter concludes by stating that the Government thought 

it desirable that the views of that Government should be given 

at 'such length «50 that bhere may be perfect understanding bet-

ween your Company and the Government of New Zealand, an under-
" 

standing that will leave to relations that will be such aS ta 

promote the advantage both of the United States of America and 

, 20 
New Zealand.» 

By way of contrast, the U.S. Consul in Wellington, George 

A. Bucklin, dispatched a report detailing the decision and a 

general review of the negotiations to date; an interesting and 

important document revealing the American perspective. 

Bucklin maintained that the amende4 agreement, in fact 

t~e letter of consent written by Fraser, was even «harsher» than 
, 

the original agreement in rel~tion to the reciprocity issue. 2l 

Bucklin also rnentioned a salient observation of Gatty'si 

once Pan American's service was established, New Zealand would 

find it 50 advantageous that they would not press for recipro-

ci ty. Only if the British line could offer the sarne sèrvices ' 

would there be trouble for Pan American and Gatt y believed that 

22 such a 'service was not possible. 
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;BuckU,.n beli'eved' ·that the key to air supremacy in the 

Pacifi~ was Hawaii, and he hoped that,the United States would' 

«jealously g~a~~ it» 23 

In what must have appeared as heartening and grat'ify:1ng 

news amidst growing opposition for ~an American, Bucklin be­

lieved that the Company «seems to rnerit every support that " 
. 24 

properly can be given by our ~vèrnment» . 

As IœI1tioned to above, assurances that the Company would be 

granted the extension were communicated by Gatt y to corporate 

headquarters in New York~as early as the 22nd of January 1937. 

The officïal or public,' announcement of the Government' s 

dec.ision was pending, according to Gatt y , following notification 

and response from the British Government. 

Pursuant ta the terms of the Wellington Resolutio~s, th€! 

Australi~n Government was aiso required to be notified. It was, 

_this alleged, absence orlack of inter-governrnental notification 

ini tiated by press reports in Australia 'that formed the basis 

for a potent~ally damaging dispute between the two,T~sman 
, , • 25 

Governrnentsi one which New Zealand: could ~ll afford. 

Prime Ministerial cornmuniqueS"~ere hastily cabled ov~r 

the Tasman._ The Australian P.rime Ministe:r:, J .A. Lyons, assu~ing 

his New Zealand counterpart «that no statement of any descrip­

tion had been made to the press concerning any absence of noti-

fication relating ta the extension issue, as the Commonwealth 

(Australian) Government's agreement to this extension was of 
" ,~ 26 

course conveyed to you in my telegram of the lOth of March». _ 

\. 
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, . 
Lyons mainta1ned that no details had, been forwarded to , 

1 

his <1over~ment concerning the operation of an experimental 

flight between San Francisco and Auckland, and that it was ,in, 

respect of this flight and this flight alone that he had inform­

ed the press of the fact that he had received no càmnunication fmn the 

27 
New Zealand Governmen t . q 

The New Zealand Prime Minister, M.J. Savage, hastily re­

plied that the «extension of time granted to Pan Arnerican Air-

ways' enables them ta inaugurate such a service., .• the latter is 

not the subject of any separa te or distinct agreement». , Sava~e 

, continued by expressing his regrets that he had not,informed 
" 

'"the Australian Government sooner of his government's decision' to. 

t th ,28 gran e extens1on. 

This incident serves to illustrate the 

the relationship between the two governments 

tenuous na Jure 
" \. 

concerning tfle 
\ 

broaàer issue of a trans Pacifie air service and aiso len~s 

of 

\ , 
_oredence to the theory that the two gQvernments were from ~he 

\ 

'outset at odds given, the conflicting objectives the New zea\and 

-. '1 . 29 \ Government was atternpt1ng to reeonCl e. 

What i8 aiso significant, particularly in view of the : 

remarks of the New Zealand Prime Minister expressing regret at\ . 
. \ 

\ . the delay in notifying of the grant of extension, 15 that 
" \ ~ 

New Zealand, contrary to the principles of the Wellington Conferenc~ 

which advocated inter-governmentai communication, had, j'udging" " \' 

by the date of ~~~ Gatt y memorandum/the 22nd of January, decided 
_.~ 

. \ 

\ 

" 
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ta Pan American several ~eeks ahèad~of notifying the AU$tra+ian 
, 

" ' 
.~ ," , " 

Government of its ~ecis1on. ~ ~-

Within 24 hours of the Ne~ Zealand,pe~it being qranted, 
~~ ~ ~ .~. 

: ta Pan American, a 5 .... 428 Clipper left Alameda, Ca-tifornla 
, 

. enroute for Auckland via Honolulu.,~ Kingman Re~f, and 'Pago Pago. -

Arriving to a welcome in Auckland on" the' '29th of :'"Ma~Ch, ~hich 
• - '.... <1< F', " ~, 

• - -. ,- .' ? • 30' 
wa~ noth~ng short of being"described as euphOk~c, this 
. . .. " 

• • l "'t" 
oècassion lent support to Gatty's theory;,' ~~t.~9.~c~.,th~ 

sèrvice·had commenced, New Zealand woul~"?ot pr~7S~~ ~eciPr~cit~ • 

This théory certainly paars. exami~ation in light"'oi._~the ,no' .. 
. . , """'l 

less th an coincidental decision or the New Zealand: Gover.nment,· 
~ . . 

", '\ ' 

cabled one day after the arrival of the inaugural flight to 

- ,the Australian Prime. Minister, W~ich sinlply read that the':--, 

«New Zealand Government i5 now 4~sposed to 
çgree to such variation of No. 2" Q,f the 
~eptember Conference Resolutions as ,'would . 
enable the-Aust~alian Govêrnment to leave­
the way open for any future applicat1Qn te 

.. 
4>' 

i' 

it by American companies but think that. as ';!. 
the United Kingdom was, a party'to the Resol~­
tians suggested modification sho~ld be com­
municated to London.»3l . 

, , , 

l 'Ar--. 

Given the importance attached by·the New Zeqlan~~overn- .... , 

ment to the Australian amendment, dispatched from Australia 

sorne three months previous1y, the 26th of Decernber 1936, i't seems 

nothing short of peculiar that the New Zea1and Government 'should 

have decided to wait until this late stag'e to infèrm ,the British 

of th~ Australian proposaI. 
,+' . 

- " 
> 

",t. ,1~(tJ'-. ..... ,.J/,-~-"""-"""-:""I'-"""""'-,,. -- ï , . 
'.l ,. 1 

'1 ~ ~ 
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The only rational explanation ,lies in the àrg'\.unen·t. t~at': 
. . 

the New Zealand Government alone was hoping to convince the , , 

~us.tralian Government of the ,inadvisibilit.y o~ 'such an 

amendment .. 

This incident appears to underscore the contenti'on that 
, . , 

" it was' '~~nguiary the Brlt.i,sh Government which was obstructing the 

:inauguration of the American service • 
, 1 

, If' such pressure was in fact .being. exerted, then it seems 

).i)consistent that ln: the absence of three months the New Zealan~ 

Government would not have confided ln the British Governm~nt at 

least at an eatlier date, the actions of theAustralian Goven"Inent who 

. ~ffectlvely stood to jeopardize the Conunonwealtl]. coalition by , 
~.. , . 

'p'roposing such an ~endment. . ' 

. The New Zealand ca,ble to the Austra,l:ian Prime Mlnister 
, . 

com:eding approval of the amendment did, ho~evC?r, retain one 

qualification; any future application made to the Australian 
r' 

Goverrunent by an American carri.er be confined stri-ctly to 'erttry, 

from «the North as distinct frOm the East;. 32, 

The Australian Government had in its cable of the 26th of 
33 . 

December 1936 proposing the amendment, cited as an example 

the possihili ty' that an American carrier may request landing 

, rig'hts in IAustralia -entering frol'(i t~e north, a 'distinct p,?SSi­

. b:il.ity .in view of "the operation ,of Pan American,' s Mid ~acific 

, .. 

. ~ ... 
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.- The ex~mi>l~ ~~s. ùsed ,mereiy to,' ~mPfià.s~:te_ the point tha~ 

'< ill accordancë witn' t~e --unamenqe!1' reso~utJon, t;hE! Austtal:lan 
.. .Q • ..... .. .. ~. • .. ,~. .. , ' .., , 

." Gaverrunent, would ~e, precluded irÇ>m"ëohsider±ng 'sùch a requèst, 
.." ....." .." .. , 

.. • .... ~ - ( • _ • .1 • \ • • 0 .. ' 

even ,though entry fram the' north .did-hot: pos.e a threat ,to the 1>-

, - - ,,' ~ j , ", _' 1_:" ... " . .... -" ... ' 
" ,broàder -iss~es c'ontâln-ed' ih a tràns Facifi.c servi-œ routed via 
'".-- .... ~.. .. ' ,~ '!).. --------------

.. \, .. ....' :'," " , 

" , , the South Pac~fic. . -, 
, , 

,The 'New Zea1an~ Government now.seize~ upon thfs'remark, 

,-po,st~+ated m~re'ly: as an ex~p1e; as an' 'aD'solute quAliflcàtion to 
, - " 

any- amendnlen-t.., 
, 9 • \ 0 ~ 

'The: New' Z,e~land' Gov,el:'nmènt 'was cle~,rly intent upon, 'prq-.' .. ,. , 

tecti~g th~i~, own ~ositi~n' as--,:t~'e 'southern' Pacifie 'tèr~inus' 
"" ... . ' , ,'. 1 ~, ".. ~~ '\ .. '. {'. ..' ~ • 

an~ in," the: proç~ss', was_~_ it: '.is ,cont-'~nd6d",:' e~sent4.ally ~~nufac-
" . ,'" ':-:,turing f?r' -~hè' '~e~~f~~ ';f ~~~ 'iin,~i,~an~ '~,~e ~ ~oti;~", tJ:1at the ' 

• ,~ '., < ~ ~ " • ....~.... ~.. • ... 

"Brit.ish' Go~è:rrinte'nt was diq'éq.tlrig ':the tè~cis\"aÏl:d"conà.iti~ns' of, 
" : ~ --- ' , "- ~ \ " ~ ,. • ~ ~ : ~':: J ) - , - - , ,,~, f ' 

, ~ ': ','. :' entry:. " In fact r '1 t 'was t;.h,s New ;'-2e,~lâri-Çl qovernment al~ne' 'Who' ., 
t _ ... , ~ ~ ·l\"· : \ • ' ...#, \<' , •• ~ " d ... ' ~ _ 

,r 

., , 
• , ; 

- ) 

~ 
l 
~ 
~ , 
~ 

n ,\ 
1 

wàà ji1timately dec.Û:1ing the ter.ins and' conditiq,rls or 'the lack 
.. • " - ~ 4, t,. ", 

~ r-' 
" 

~. 11 , 
J ,< 

., thereO,f.·: . , ' ; .. 
For thè ~ust.ral1an' 'public the arr.-i val ct' the Pan Amer1can 

i 
<, 

; . 
C'li~per Ûl Âuckl.ànd must h~~è' appeared 'as a, major coup for N~w 

• : • ~ • ~ , .. !.' , ~ ;. ., 

, ~ 

t 
l, 

Zea,land apd ra~sed questions, as t-Ô, the "rèasQn whyNew 
1 J" " • .t. ï 

.. - " .. ," .........., --' ~ J> ., ~ 

Zea~an~ had been'.,etes.;ignat~d as, the ~J'ican terminus, as oPP,osed 

'to ~ustraiia. ~~: -.' , , : :~' :',,: .. <- , , 
b 
l 

, . 
, 'T~is ïJ8.w11dermètlt sÎlarèd ,by many Aust'ralians may have 'r' ;;' 

,prbI!tpted th~ ·~e.markS of the AUEftrâ11ail Mwster for Custans, and~. Ww.te, 
\~' , .. ~J -",. 

, - .. , ' 

,,' '. ' , . ~ 
acting Minister of ~ence, who' .. in an article whiCh headl.ines «SUggested that 
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. .:' _"" ,Clippel:'.Shoul~, Fly .He~E} -)-l~uld'bè We~come "Says' MilUscer f, 
~ û ' • ' 1 1 ~". ,.. . ' • ~ < . ' 

: ,'" "~alnta!neà 'in 't~ûe polit'ic~l ~hetoric "that: . 
• 1 .. J " '.' l -. : ' :.- ' " 

~ • '.. - • ~ <:. .. 1 " 

, . '«the,":~oon,ér rag;ula-r 'a.1.r sei~ices '(are) "0 

, ' ~pe.r~,ted a~;rO:5s ,,~he .Pacifie. ~h~, soone.;r' 
, , ',wouid the ,Ùri.1f.ed States' and -Australia. 
. . 'underst~d t~e~r :mu,tu~l problems in 

1 ", ' • :-'~ tr'aq.e· and, other: m~tters .• ~.4 ". 
, '. 

, . 

" ' 

,~ . ~ . 
c' , 

.. '"'... .. • .. 1 J... ~ r' _ ' 

-.: ' Mci~é importantly,: the artj,cle in: a. brief 'pa ra.$'ra ph' mention-
1 _ •• r "'~"'.. ..'" ' .. _ ... • 

:ed 'that ,t·he', acting M.iJt·is~r "of ôefence:.woul~ afford the êlippèr,', 
, .. ~ ~, , '" ~ , . . ' 

'if 'i.f., deêi.Çi~~" to v1si. t Australia 'c~"ery 'facility,~ - -1~av~~' 
( , ~. -

o 

,4', 

, lit.tle, qoubt" a't. least as far as l;.ha:!:. depa,rtment w'as ·concerried."" 
'.'. ' " .,: ' '", -' 35' ' 

as tp' the de.Sir~bili ty of ~n extension -of ~he American 'service.. '" 
, . , 

, ,''1'hé 1\ustralian press 'conso1ed "thè AustràÜ.an public, by 
• ,1,11 _" !J • 

. :~: . r~ferring . to the role~ Bar'oid Gatt:y:'- A~stiali~n born, ·played in 
., .. ) . 

,1 ~, 

" 

.'the in~ugur~tic;>n of the Amer~cati serV:1.ce. 
, ' 

.The press attrih.l,lted the ~n~\l~uration of the first:l'an 
-, ' 

" .j\merican s4rve~ flight etc the h~9h:'dip'1~mati~' '~a~,i~ies of 

,Gatty,», . who they' believèd chad, à _~1.~ht -'te. fee~ .responsible for 
, ' . ~ .' 36'" ;;,:",.' ' 

the servwice-.· 1 -h 

" . -', .. '.' , . 
,~ ':" .. " , ", " . ~~i:haps:this ~s an eXal!lple ~of A~tralia.I! jingoisrn, at:temp- , 

~:; - .. ~J:;" ..~' ,;~ 1 _,' ~ ~ w 

.' ting to defl:.ect' the 10ss feit oamongst the Austra1ian av~ation 
'J -- ~ • 

co~unit}/., th~t i ~ 'was New zeal~n~ 'and not Australia 
~ .. ~. ' ~ ~ ~~ --. A . ' \ ~ 

that was 

de$i.~nated' the ~outh,ern Pacifie te,rminus~' ': ' . 
, ~ ~ 11 1 • - ........ y • 

.'. ,The' Nèw,YOli TUles -'in its cOvèra9.e. pf t1;1~: i~augùral survey' 
f ... ,i ~ ~ _ \ \ • ' 

.. f ~ ~ "J t " 

" flig.h~~ .I)Q d,?ub~~ cC!Il,~~Pnèd many Au~t.i:éjllians' worst ~ea,rs 'by 

---- --

-if 
).A 

'~ .1 
':i: . \' , ,,~ ," :! J' , ,,~ .' • , _ ~'\ " '... .. ' ~' 

, ,wr:L.titlg 4t;-ha,t the new a~~ial 'trad!;!, r~1:lte hail.ed the beginiling 
0.."1, l'f' - _ • "(> 

,() -.. , 1-, " ~ . 
, '.~ \ 

) ~" '~Of", a 'nèw èr~ of transpÔrt, and, trade . and the' ~sutllishment of'·, 
l' '(1. .... - ~ 

" ~ 1 

-' .... 
. , 
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,Au~kland, t.hè dominion' s ch~ef, pOrt, as t.he ae-rial gateway. 

to the world 's fourth largest great market area -
" 37, 

AustraUlsia- ; , 

a positiçn. that many amonqst the Australian business eommunity 
, 
belie~ed should. have been reserved for either .syèlney or 

Melbourne. 

The, article continued by maintai~ing that cth~ pre~ent 

dominion administration, headed by Prime 'Minister Michael Savage#, 

1 3~ ~' 
readily ext~ded the co~tract for an additidnal year~, 

an overly simpl~stic account of the preceeding events but in 
..,. 

part a telling description of how the America~s ,9-uage'd th~, NeW' 

Zealand Government·s position - very receptive' and 'acc·ommodating. 

~he a~ticle also descr{bed what was termed can airway 

,entanglement' and an interesting poli tical problem» which had' 

: 'arisen Out of the New Zealand service and suggested that' the 
~ 

1-

o 'r:eciprocity issue would coccupy consid~rable time at th,e next 
", 39 
Britlsh -Imperial Conference». 

Il .- , The article mentiQnea the importance the 

t~iks wouLd ass~e for the ~ustralian Government and referred, 

astutely" to'the round of negotiations then in progress 
, . 

between the Aust~alian and Dutch Governments over the extension 

. 40 
of the ICL.M./K.N.I .L.M. Amsterdam-~tavia, service' to . , 

Australia. 4+ " or .. 

Concessions to the Dutch, the article maintained would 

create a precedent and hence an emb~rrassing predicament for 

the Australian Government in relation to any request for similar 

riqhts from an American carrier. 42 

, " .. 1 
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Thi-s vas, identical ,somewhat ironically to the aJ:::'gUBlt adYo::a'ted 

,by the United States Navy and War Departments' in relation ,to 

" the concession of landing rights to foreign airlines into 
, 43 
Hawaii. 

'. 
, 

Perhaps the most incisive remark made by the news media 

~s ta be found in the Melbourne Argus of 'the l3th of March 

1937, wh~ch maintained that: 

cA Trans-Pacifie service is one of the contem-
'p1ated extensions of the Empire air routes, 
and it is expected that t~e po1icy of the 
Commonwealth Government will be to éonserve 
Austra1ian traffic for this service •• 4~ 

.' , 

'Whether this sta tement was intended as edi torial commep.t:. 

" ,~i.tf'cted to the Australian ,Govérnment ~ 'or a1·te~natively as' a" 
, " a 

r~rk merely speeulating tht. cours~ and' di.recti~n ,Of Gove~ep1:,. 

policy, is not entirely clear from the wording or the context. 

One thing that it does unamb1giously demonstrate, however, is 

'that ,the Austra11an Governroent " at least as far as the Austra-
J 

11an press was concerned, had not at this point in time made~ 

any- firm commi tment to oppose or refuse access by an Ameri~an 
. , 

carrier into Australia. 

( 

The respite that the New Zealand Government enjoyed fo1low­

ing thé arrivaI of the s4rvey flight must have been indeed 
..,L ',~. 

momentary for, on the l3th of April 1937, that Government cabled 

the Australian Government stating that after further considera-

tion, it now feit compelled to adhere to the original terms o~ 

: 

" 

r 
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, " 

"the Resolut~on.\~umber' 2, and sU9'ges't:ed that any question ~', 
variati~n be referred to the representatives,of ~he three 

, '4S 
Cammpnwealth Governments now meeting in Lo~d~n .. 

. 
The tmportance this part1~ular issue was beginninq,to 

·assumej i5 e-viden-ced 'Dy ttI~ fact that the matter, was placed" 

before the Austra11an Cabinet which was asked to 

d.ecide: 

c (i) 

, " 

Whether 'the Australian Government still 
regarded the amendment of Resolution 2 

,to he of such, great importance as to 
warrant further endeavours to secure its 
acceptance by Ne~ Zealand; or 

(ii, whether it was the Government's desire 
to refer the matter to the Pr~e Minister 
in London for discussion w1th the repre­
sentatives of the United Kingdom and 
New Zealand Governments at the Imperial 
Conference.,.46 

, T;he Cabinet dec1ded on the sJ~ond al'ternative and a cable to 

th ff . dl. d ' 47 - at e ect was d1spatche 1rnme iately ta London. 
\ 

, ' 
~ Questions of gene~al'policy relating to civil aviation 

were aiso enumerated in the above cable to London, and ,accor-

• L 

dingly, warrant closer examination as its provides a definitive 

statement of the Australian posi tion'\ in relation to this issue. 

The terms of the c~ble were decided upon foilowin9 a 

series of consultations betwee~ Captain E.C. Johnston, Control-

1er-General of Civil Aviation and A. Farrands and read as 

follows: 

.' 

l' 

\ , 

'. 

.. 
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.por your assistance -durinq discussions in' 
London upon civil aviation matters, Cabinet 
had determtned the follawing general policy -
Appreciating ~he Many benefi~s direct and 
indirect, immediate and poterttial, ta he' " 
secured by a country passessing substantial 
and extensive civil enterprises (Cabinet) " 
favours the development of Australian air 
transport sE}l:vices, bath' within and beyanà 
our continental limits. Seing equally an­
xious to see British airlines linking the 
various parts of the Empire and extending 
aLso over other parts of the world to main­
tain Brit~sh interests and prestige, the _ 
Government is prepared to co-operate whole­
heartedly with other units of the British 

,Commonwealth but desires to sec ure a real 
measure of local control over services 
operating within Australia in which Austra­
lia is praticulary interested.»48 

1,58 

.' '-

\' 

The message is clear and unequivocal that the Australian 

Government intended to reserve for itseif the right to determine 

its owh international aviation policy. 

This statement which qualified Australia's participation 

in any forro of èommonwealth co-operation - «Australia desires 

ta sec-ure a real measure of ,local control over services opera­

ting •.• in parts in which Australia is particularly interested»,49 

15 irrefutable evidence of the Government's independent stance 

and position in this matter. The Australian ~overnment was not 

prepared to be unduly restraïned by the actions of other members 

of the Commbnwealth coalition. 

More specific~lly it did not eliminate the possibility 

, , -

, ' , 

.. \:- .'. 

" ' 

r '~' 

" 

~* -~ 

J 
'e. that the Australian Government would be prepared to negotiate 

with the United States Government over landing rights should 

c~ !t , 
~ 
'} 

c 
Z 
I~ • '1 

such overtures be made by that government. 
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The lmperia1 Conference convened in London in April of 

1937, considered in addition to t~e more specifie question 

relating to the amendment of Resolution 2, the more genera1 

question pertain~~~ to the establishment of a British trans 

Pacific' service, an issue that the New Zealand Government was 

, ' 

now actively promot1ng, espec1ally 1n view of their stated inten­

tion conveyed ta the Americans that they sought to inaugura te 

a service or at least approach the American author1ties within 

the year. 

In a cable forwarded to the Australiah Prime Minister's 

Department datèd the 25th of March 1937, the New Zea1and 

Government inquired about the Aust~alian Government's 

attitude to broaching the subject 'with British and 

Canadian Governments, either durinq or after the 

Conference. 50 

Australia fai1ed to rep1y Whl..ch subsequently caught the Australian 

Prime Minister and his Defence Minister at the Conference off-

guard. 'Ihis necessi tated urgent enquiries t~ be made of Canberra 

requesting guide1ines necessary for the formulati9n of art 

A t l ' 't" th' tt 51 Th' d 1 f d d us ra 1an pOS1 10n 1n 1S ma er. 1S was u y orwar e 

the details of which have' already,been discussed 
- 52 

above. 

Apart from considering the specifie issues relating to' 
F 

the establishment of a trans Pacifie air service, delegates to 

the Imperial Conference agreed upon the fo11owing reso1utions: 

1 - -,--- ---"~--"- .:' / 

• -. 
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«Empire co-ofèration - In prornotinq arrange­
ments wheJ;:eby air lines ol;>erated by, Hembers 
of the British Commonwealth of Nations would 
-link 'together,' it was agreed that there 
should be co~operation with each other to the 
greatest possible extent. 

Foreign Services - It was agreed that appli­
cations for air facilities within the British 
Empire from foreign a~r, services should be the 
~ubject of consultations between Governments 
concerned, that reciprocal rights should be 
the basis of ariy conce~siuns, and that such 
rights should be made available to other 
members of the British Empire' generally.»~3 

1'-

160 

The substance and direction of Australia's international 

aviation policy it appears had suddenly'succanbed and would thereafter 

be determined by the exigencies of inter-colonial politics. 

Pan American following the completion of its survey 

flight was actively pursuing the ellusive airmail contract in 

,the face of sorne considerable «differencé of opinion among the 

54 Government Departments as to the value of 5uch a route~. 

'The Commerce Department decided to allay their fears by 

sending an agent tb both Australia and. New Zealand on an intel-

ligence' and fact finding mission. 

The appointee, William T. Miller, was commisioned'on the 

_ l6th ,of March 1937 te t:Favel te Australia and New Zealand «ta 8UPPly to 

the Commerce Department' (with) an unbiased view of the economics 

. \ 
invo+ved in a proposed new service by Pan American A~rways to 

New Zealand" allegéd to involve an expenditure on the part of 

- 55 
the Government ••• of about $1,400,000 per annum». 

.' 

,', 

" 
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'commerce, despite its opposition, expressed a'concern 

that any projected expansion of Imperial Ai~ays might cause a 

diversion'of'revenue from the American owned Matson steamship 

line, WhlCh nad only recently commissioned two new ships for 

the service. Mil,ler 1 S instructions were to gather as much 

dependable data as possible but without any unjustified enthu-

siasm which ewould be peculiar either to a champion of aeronau­

tics or to Pan American A~r~ays in particu1ar».56 

Miller returned to the U~ited States on the l4th of June 

1937, reporting favourably on business prospects in the Austra­

lasian region and armed with a copy of the Wellington 1936 

R:eso1utions, which he obtained frorn Honolul\,l journalist,. John 

Williams, réported that the British were definitely 

intent on seeking landing rights in Hawaii based upon the 1935 
~ 

and subsequent1y amended Agreement, an opinion that was simul-

taneously c0nfirmed by the U.S. Consul in Sydney. 
57- ... 

Miller also recornmended the substitution of Suva for pago 

paga which h~believed to be operationally safer and more impar-· 
1 --

tantly a strategically better location fram which to fly cnte 

Austr~lia. For a land plane route, Miller suggested a route 

from Honolulu te- Brisbane via HowlaÎld-- Island and the New 

Hebrides Islands.
58 

Despite the favourable commercial aspects of the report, 

Commerce continued to oppose the service and in particular the 

Agreement which it found «objectionable to this Gov~rnrnent» and 

/ 
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insisted that aIl execûtive departments be consulted before 

any reciprocal agreement be concluded. 59 

During July of 1937 the' Pacifie colonization race and 

consequently the trans Pacifie air servicès rivalry between 

the United States and the British Commonwealth intensified as 

a barren, tiny atoll known as Canton Island, part of the Phoen~x 

ISlan~foroup became the settlng for an alleged ,nternatïonal . 

inci'nt. 

As a total eclipse of the sun was scheduled to ?ccur on /. 
/' 

/ /'the 8th of June, a scientific expedltion was'co-ordinated by 

~he Natlonal Geographie ~ociety with the assistance of the 

United States Navy. The expedition decided on Canton Island 

--from which to observe the eelipse and the Navy instrueted the 

St~te Departrnent to forward the usual diplomatie notice to, the 

British Government of the proposed visît of a foreign ~val 
," 

vessel to one of their islands. The State Departrnent prepared 

the note but declined to forward it until it was satisfied that. 

those particular islands were, in faet, owned by the British 

Government. After examining the records, the Departrnent con-

cluded that the islands had been newly annexed by the British 

and that, in faet, the United States had in its own right 

sufficient elaim to the islands. It was, therefore, unnecessary 

'for the United States to notify the British Governrnent. The 

expedition set out on the 6th of May and on the, 2Ist of May the 

U.S. Consul in Sydney forwarded a eopy of an Order in Couneil 

. . ,.-

. _. 

, , ., , 
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dated the 18th of March 1937, which extended the boundaries 

of the Gilbert and Elice Islands colony to include the Phoenix 

, 60 
. Group. 

The State D~partment was 'informed on the 5th' of June by 

the Navy that a New Zealand scientiflc expedition had arrived 

aboard the H.M.S. Wellington at Canton Island, while the ~ 

Avocet was laying anchor there. The Navy reported no incLdent, 

in fact, it was written that «all.had gone weIl wlth both~sides 

t , , t d f '1 61 par 1clpa Lng ln a roun 0 socla events~. 

The Nevl ZeaIa!ld press reported otherwise, maintalnin<J that 

a cl~sh had occured over a suitable anchorage pos~tion. The -
~ellington Dom1nion maintained outright that the principal 

importance of the island was not for scientlfic observations 

but rather as a strategically important link in the trans 

Pacific air service between New Zealand and Honolulu. The 

paper also carried a statement by the a~tlng Prime Minister 

that the New Zealand Goverrunent was aware'of the 'incident at 

Canton Island and that New Zealand -

_cis, of course, vitally interested in trans 
Pacific aviation, and questions concerning 
British sovereignty in the Pacifie have oeen 
the subject of representations to the Home 
authorities.»62 

prior to the Canton Island controversy, the U.S. State 

Department had been able to succes'sfu1ly stave bff any dis-
.. 

_cussions with the British Government concerning the' concession of 

reciprocal rights for a Commonwealth carrier entering the United 

States from the west or Hawaii. 
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However, the Oepartment ~as now being pressed' 'by the . . 
United States Navy to resolve the sovereignty issue ,with the 

British Government or alternatively sanction ~Oloniz~tion,~s 
l ' 

that department had singled out Canton Island as a potential 

63 
s~te for a patrol base. 

,-

~he British Government, there~ore, decided upon'combining the 

two issues, much to the chagrin of the State" Depa~tme~t.64 

During the course of his visit ~a Washington, D.C. in 

Jul.y 1937,' the New Zealand Mi.ni~ter of Finance,. Walter Nash, 

delivered a note to the State" Department via the Britfsh 
, ' 

Embassy drawing that Department~s attention ta the Pan Amerie~n~-. - ~ '.- ~ ~ 

" agreement noting that: 

«In completing the agreement ••• thé New Zealand 
Government was inspired by the hope that the 
service when commenced would extend the rela­
tions between our countries ~n every possible 
way that would be benef~cial. To furhter im­
prove these relations it is proposed, as soon 

.as the necessary ~reliminary arrangements have 
been completed, ta apply for reciprocal rignts 
s9 that the service .may be extended by the 
operation of a British Company to carry out a 
like service to that provided under the terms 
of the agreement by Pan American Airways.»65 

On the 20th of Ju1y 1937, in a memorandum addressed ta 

Mr. H. Mclntyre, Secretary to the President, from Mr. D.W. Bell, 

Acting Director of the Bureau of the Budg~t, attention was drawn 

to the controversial letter granting an extension dated the llth 

of March 1937 from Nash ta Gatt y, specifically the ~xpectations 

held by the New Zealand Government concerning pan American's 

obligations to ensure reciprocity. 66 

. ,. 
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'rhe memorandum etated that the ~t't:er hàd .~(,'~,tl.ldi~d by, 

the President and suggest~~'. that the foi~owinq cours~, o~ ,àètion " 

be initiatéd: 
<;Ô 

" 

,c (1), that the ~an,American Airw.ays should 
'answer the letter from the New Zealand 
Government stating quite frankly that' 

, ' 

,it has no authority whatever to bind ' 
the Government of the United statès and" , 

, ' that the Government of New Zealand can­
not expect it in any way to use the Pan 

.,' ~~rican Airways influence to get'reci­
procity with the United States for the' 
British Government.i . 

, , ' 

~ j'" 1 • 

(2),;- that the Department of Stiite should com­
municate with the New Zealand Government, , 
advising it that ~ copy df Kr. Fraser's 
let ter of March Il, 1937,r addréssèd to' 

.' L 0:. ... ,. ~. 

the 'Pan American Airways had come to its _", 
attention and set forth in this reply the 
definite position of the United states 
Government in this matter; ,and 

,\ 

. , 

(3 ) that the language in the appropriation 
act making the funds available to New" 
Zealand should contain a provision that 
there is no obligation on the part of the 
United States Government te carry out any 
arrangement made between a private company 
and a foreign government .• 68 . 

In accordance with the second recommendation, the 'Staté 

nepartment prepared two repli~S. The first was specificaily 

directed to Mr. Walter ~ash who was reminded tnat when the 

general subject was discussed during bis visit to Washingtqn: 

«it was thoroughly. understood that the agree­
ment between thè New Zealand Government and 
Pan American Airways ..• does not impose any 
legal or moral obligation of any character 
whatever upon the Government of the United 
States .• 
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The rebuff continued by the a~dit1on of a .qualif~ôbtion: 
, .- , . , , ' . " c.Should the Government of New'Zealand at 'some 

'. 

, , 
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• J' future time desire to make any pr6posàl looking 
toward a possible agreement concerning air com­
munications in the Pacifie area, the Government 
of the United States will of course consider 
such a proposaI in the light of aIl the condi­
tions and ciccumstances than existing.-

1 

, . 

r • 

. 'l'he second reply; drafted by Kr. R. Walton Moore', Counselor'of 
, 

the State Department, and subsequently approved by secretary ,of> 

State Cordel! Hull, reinterated the position~ith respect tq~, 

tbe absence of any moral or 'legal obligation pn behalf o~ the 

o.s. Government to grant reciprocity. These replies were, o~ 

course, transmitted to aIl approp~iate Commonwealth Governments 

·inclu,d.inq Aus-t;ralia. 6~ 

Co~currently, a .Brit1sh note ,relating to the·erec.tion by 
- ' , 

. :.' ,"th~, Uni.ted' States of a~cemen.t plirith with ~ stalhle'ss steel 

. : " American flag on Canton Island, was delivered to the State , , 
. -' 10 

" pepartment on the 22nd of July 1937. 
, \ 

'The Canton Island issue ~as beginning to seriously com~ 
'. , . 

'licate and jeopar~ize,th~ State Department's stand in resp~ct 

,of the ré~iprocity issue. Whfle the Departmen~ had prèv10usly 

been successful in avoiding discussion of the issue with the 

Br.~ti~h, a niore compromising and conciliatory' approach was now 

, dèemed ~ecessary, particularly in viewof the aspir~tions of 

the United States Navy. 

Apart from pressure exerted upon the State D~paitment from 

the Navy, the Commerce Department vas ?issatis~!ed with the ,~eply, 

1 ~: 
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Commerce had:'advocqted that, ·if the ,Ameriqan service was to 
.. • .. -. _ .. • 'i)'_ 

operate, free of ~he co~j~ctionable 'fea~tire~ 0; the per,~i~; 

,the. qnit~d Stat~'s,~~Ul~»' b~ wi11inq ,~C?, ,en~oura9'E!! thJ~estab1j,.sh-
, '}' ( 

. ment of the 'séi~i~é and tO'renter itlto neg~tiations w~th' the' 
,': " . " '.' .. 71 
Britisn ~~d c6mmonwea1th,GÇyérnments for rec~proc~ty». 

, , . 
'l'he state:riepartment, however,' deemed- it ,«inadvisab1e ta 

'deviate trom the practice of dec1ining ,to comment on a .contràct 

between a private American company and a foreign govirnment for 
_ \. J.. fi 

the, leg~.'l right ta do so was quest.iona};)J.e»., ,Further, ptate was 

concerned that an invitatlon'extended to gov~rnments' to aommence 

neqatiationswould create a precedent, qne tha~ was inopportune," 
\ 

chaving in view th"e serious problem of 'nationéll defence. as weIl . . 
as the general political and ~coqomic faét6r~ involved».72 

- .. ~ r 

The Department ,of State had thus ~,eetl ,~ucces.sful to d~t~ , , 
, , , 

in keeping the Government' Qut of' th~ Pan Ame.rican-New Zealand 

dispute and nad fores~a1led an ~ttemp't 'by the O.S. Navy to 

'seize'Canton ~sland. • 1 

This,une~sy 'tr~~e'be~ween the various United States exe~' 
• 0, 

cutive department~ was ma~chéd bY the situa~i9n between the New 

Z~aland-a~d,~ust~aiian'Gove~~mertts.' 
Despite' 'the 'protes:t:-at10ns directed wholly' for: the benerit 

_ ~ T • .-... .. • 

\ 

.-
aided by the' loc~.). pi:e~a', 'was, Sl.lddenty becari.ing increasing1y synpathetic 

~ . ~.. . "-,' 
, ' u 

'towards Pan 'American. .- This hei'ght-ened sentiment was prampted 
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, 
by <>lrepor,~s that the British i.ntended ta inaugurat.e ah air- route 

p 

.~ :- ' '" r' ' ' 

from Canada to Austr~lia ,via Honolulu t . Christmas ,Island, Hull 
" ' . -

Island, Suva and New Caledonia,. ecti vely by-passing 

" . 
, ' , 73 

New Zealand. l. " . 
It was this (ear 6f exclusion, e 'the New Zealand 

Government, tllat accounted for Pan An1erican 1 s success in esta;- <l 

" o 

blishing a service to Nèw Zealand .• 
o , 

The contrary pos'ition appearecf:te be true in Australia 
f ' 

where according to the American Consul'- in Sydney, the Australian 

Go~riunent were· now beginning to express the réal fear that . Pan 
"" , 

American would' obtain a monopoly in the South Pacifie, ,i~ 'that 
1 

company established services on"a regular basis bEf~re the in- " 
.,.~~ 

auguration. of a Briti~h co-operative venture. 74 ' 
.... ' 

As to C~I).ton Island, the British Goverrunent' appeared to 

be', adopting a pO'licy of protracted a~d interminable silence, 

despite dumerous State Departmen:t diplomatie' notes requesting , - , 

the cbnvening of discussions designed ta resalve the issue: 

eWhat'Britain thinks, Britain tloes not say.»75 
, -

" Th~ British Gov~rnment contimfed'to staIl by maintaining 
! 

that ,i t· needed to confer wi th the New Zealand Government before 

k ' f' Id" 76 ma ~ng any l.na ec~s~on. This procrastination roay have 
" 

been a deI ibera te ploy, by the British ta capi talize upon the 

dilemma faced by the State Departmènt and the opposition it 

o!! "" faced\ with the''''other oexec;:utive branches of government. When a 

'reply was finally received it sfated that. the British Government 
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1 

was ready ta discuss the question of sovereignty ,over certain~ 

{slands but it could not -agree ta include ~he Phoenix Group 

in those di'scuss~ons. Due to a previous Order in' Council 
\ 

toget~er wi th the fact_ that bath Canton and HuIT Islands were 

occupied, the British considered this issue redundant and not 

the. subject for discussion. 77 

• 
Thts uilCompromising attitude on the part of the British 

prompted the State Department t~ reassess its policy af concili-~' 

ation and adopt the Navy proposaI, Le. colonize. 78 

The escalation of tl:e Sino-Japanese war intensified the 

New Zealanders' desire for the Amer lcan service, and Pan American 

-'': responded by annauncing that-- bath ground facili ties and personnel 

were en rdtlte to Samoa and AuckUmd in preparation for the inau'" 

guration of scheduled services. The 8-42B used during the 

'survey flight in March, was redeployed from the Manila-Hong Kong 

route where it had been operating a shuttle service over a ,sector 

of the China mid Pacif ic route, to Honolulu where under the 

command of Captain Edwin Musick, i t left Hawaii on the 23rd of , 

Decemb~r '1937, arriving in Auckland jusc_ia few days short of the 

\ 79 expiration date provided for in the amended agreement. 

Pan American pursuant ta the provisions of the Air Commerce 

Act of 1926 applied for the necessary authority ta conduct operations 

over the Kingman Island, Pago pago route and on the 2nd of 

December 1937, a temporary aut-horization for the transportation 

of property was granted by the Assistant Secretary of Commerce 

----~ 
- l 

, 
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subject to the restriction that tranportatiol'l for hire was 

~xpressly prohibi ted. 80 

Thus, by the conclusion of 1937 Pan American had success-, 

fully secured the necessary extension without compromising. the 

position of the United States Government with respect to the 

re,ciprocity issue, and launched in addition to a survey flight, 
\ 

a scheduled f light to comply wi th the terms of the amended 

agreement. 

More important and significant events saw the closé of 

1937, however, with the sinking of the U.S.S. Panay by the 

Japanese on the l2th of December. 81 A British nava'l vessel had 

been attacked simultaneously and the British Government suggested 

to the American Goverrunent that joint action should be instigated 

against Japa~. In the wake of a threatening crisis in the 

Pacifie, aviation and island bases assumed an even greater impor-

tance to ~he respéetive parties • 
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CHAPTER VIII 

1938: ' PROCRASTINATION AND AN ALTERNATIVE 
, PROPOSAL CONSID~RED 

177 
\ . 

The year 1938 began for Pan American on a less opto­

mistic note. On the'llth of January, the S-42B,Samoan Clipper 

crashed while on ,its second scheduled f'li'ght to Auckland near 

Pago Pago with the consequent death of Captain Edwin Musick, 

a man ,who had assumed a somewhat ve~erated status amongst the 

<!{eneral popu'lace in Nèw Z·ea1and. l 

The accident had enormous ramifications for the airline. 

Firstly, the Company had lost is most senior pilot together with 

a lo'ng range ,'aircraft, which exacerbated Pan American' s already 

critical equipment shortage. This was compounded by the la te , 

delivery of the Company's new Boeing 314 aireraft earmarked fo~ 
" 

the New Zealand service.
2 

Seeondly, the Commeroe Department, as a result of its 

enquiries into the conditions of Pa go Pago habour before the 

incident, decided to close the port for the airline, thereby 

forcing the carrier to seek an alternative transit location. 
J 

The impo~tance and urgency in securing an alternative stop-over 

was generated by the be1ief on the part of Pan American that 

the British would use the set back ~s an Gpportunity to develop 

their own trans Pacifie route via Christmas Island. 3 

'Trippe in February informed the State Department that with 

the inauguration of the new Boeing 314 Clippers, Pan American 

for eommerGia1 and teehnica1.reasons wou1d require the use of 

( , 
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two ls1ands both of which th. United States had laid a claim 

Christmas and Canton Islands.
4 

,\ 

Trippe now, however, faced a barrage of adverse publicity 

and criticism over the accident and more generally the airline's 

Pacific,operations. 
! 

Launching the attack t in a strongly wordèd telegram sent 

to members of the press in Washington was Grover Loening, ironi­

,-cally a former member of the Pan American board of directors. 5 

Loen-ing asserted, that the entire New Zealand exercise ::md the , 
resulting tragedy had convincingly de~onstrated the «undesir-

r 
ability of monopoly in our foreign trade» and that the «~nsati-

abl'e ambitions of, this co~any to hastily develop (the) New 

Zealand route (in order~ to forestall competition, (were) absol­

utely responsible for this tragic blow to American aviation».6 

~ 

T~e substance of the telegram revealed a growing,dis­

enchantm~nt with the privileged position Pan American had assumed 

in the past with the United States Government and was a portent 

of earnest and concerted attemp~s within the year to challenge 

7 
that venerated position. 

The Australian press reacted morè sympathetically to the 

news of the accident maintaining that apart from setting back 

the science of «odean crossing aviation», the accide~t «has 

impressed Australians and New Zealanders as more tragic than' 

others closer to home in which more lives Were lost».8 
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Aircr.aft Magazine added: 

-, . 
«great hopes for the_new service were 'held 
by people in both Australia and New Zealand, 
who not' 9n1y looked forward to the benefits 
it would bring them, but hoped that its 
succe~s would spur on their Governments to 
hasten preparations for an airline across 
the Tasman and perhaps tpe Pacific.»9 

In contrast to the sentiments of Grover Loening, the 

Australian aviation press extolled Pan Arnerican'~_reputatio~, 

which took «every possible precaution, (a fact) that 'was weIL -

known 'to almost everyone, ,thereby maki~9 the company the stan~·, 

dard by which-all others were judged».IO 

Contrary to tt:e fear Pan American was harbouring that the British WOUld ' 

capitalize upon this tragedy, the Australian press maintained 

that upon the basis -of «messages» from America, it was anticipated 

that «more ~ooperation between Pan American and Imperial in the 

pacific»' would follow. These «messages» were interpreted to 

mean that as the American service has been postponed.and the 

British were speeding up their plans, «the Pa~ific line may be 

revived at about the same time as the Tasman service starts -

which would be aIL weIL if the Australian and New Zealand Govern-

ments seemed to be ready for busines~. 
10 Of course, they don't» 

The last rather pointed comment was directed at the series 

of negotiations being conducted simultaneously between the 

New Zealand and Australian Governments over the inauguration of 

a trans Tasman service which quite independent of the trans 

Pacifie issue was plagued with its own interminable delays and 

problems. 

--_.~ 



---:'"-------'---------------'_._<~-' ~---. 

J. 

, ~.. \ 

l 
" " . 
! ~ " 
h, 

1: 
, 

( 

i' 

'. 

, 

180 

While Australian and Nèw Zealand Goverrunents seemed 1;.0· 
,Iy 

pe embroiled in the trans Tasman fracas, the Amer icans wer~ . 

mov1,ng quickly on the canton ls.land issue. 
, 

Exasperated by .delays in negotiating the issue with the 
, , 

Brit~sh ~vernment, President Roosevelt settled on a policy of 

colonization with an America'n la,riding scheduled on both Canton 
, '. 

and Enderbury Islands. Bri~ish notification of the Am~rican 

ac'tivities was only to be given at such' time as ~'hen the land-
. " Il 

'ings were to take place'. . 

The «occupation» was completed under .. a veil' of secrecy 

with the New York Times carrying a story on the 5th of Ma~ch 

'stating that the President had prepared an Execut~ve Order 

ta,king over 'the two islands. 12 Trippe immediately requested from 

the State and Interior Departments a permit to use Canton Island 

as a base for the New Zealand route with lnterior conceding to 

that request on the 29th of March 1938 .13 ~~ 

The British reaction to the American action was one of 

marked restraint, the British indicating that they were pre­
\ 

pared ta accept American use of the is1and but subject to the 

provisl0 that administration be exercised joint1y and more 

importantly that 1anding rights in Hawaii be granted to a 

B 't' h . 14 rJ. lS carrJ.er. 

Pan American in a desperate se arch for an alternative 

transit point had, fo11owing the c10sure of Pago Pago, surveyed 

in addition, parts of Western Samoa; a New Zea1and mandated 

, .. 
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terr:itory. The New Ze~Lind .Government . i'n"-respOhse te 
~ ~< • ~ .' , • 

requests from Pan Amerïcan ta fur~he+ 'sùrvey'the' regian, 
~ .. ~ .. .. 4' ~ ~ <' 

adopted the ,position that theit, çover~ent 's 'atti tude wo~ld 
, ". ". ~ , ~ ~ ~ ~. ~ . .. . 

. ',' in . t urfl, d~Perid. up~~' the' Afner i~an' G'qveXnine~,t.' s a t t i tude o'n the 
~ ~ ... -.. .. 

'~~dér 'i~~üe'af c~~ton ,l~land ,and 'H~wa~~~15 
., ~.. ~'.': "..,,"' t: '" 

; , .. ", . ,On ,t'he Ist.'of April 1938 t :- the I,n~erior Departtnent announoed 

th~t Pan American' had been·grantéd a permit'to use Can~on Island; 
~ - l " ., , , 

~" ". 
" ·.~n ,:annaûncel!tent that -drew .critic;:isrn, from ,the 'British. Goyernment 

, "', A , ,,',., on the,·basi's 'that the British GovernmeI)t had, hoped .that. «equal'. 
.. t .... 

,non-coinp}~titive. lines, usi'rÎ.g the ~,sarné: te~nal ,fac~iities but 
r ~ ," ~ 

ooperati.n'g ,through differept stop-overs, could be ,set up in the 
, , ,. . • fi 

, pac'~fl~~--~"'·HTh~' Bri'tish Gaverru:n~tit .:f-el t "thab ~he grant to' P.a'n 
" ':.' . , ',',' , 16' ' 

Ame!ric'an u~dermlnéd such a po'ss'ibili ty. 

'_, T~i.ppe mai,ntaine~ th~t·' the Briti~h pl'anned, to operate a 

- ',survey fT~ght· to Chrï~trnas. t,sland wi,~hin two rnohths ,ànd,~ro­

vided specifie detail's t<? t~e State Departrnent 'of t'he e:l:C~qt, 
. .' .', . 17 

details of the proposed course of route~ 

.. 
" 

'. 

,. On the 12th of ·April 'i~.38, Pr-esident. Roosevelt sent'lla' note' .­

ta s~c~etary of -State' Cordel~ Hull approvidg th'e Secretary' s~ '=", 

instructions of the .7th of April to the Arnerican Awbassador in 

Lo?don,. whic.h rejected outright the consideration 'of the, sover­

eignty of certain Pacifie Islands and any discussion relating 
18 

ta reciprocal aviation privileges in Hawaii. 
. , 

On'the sarne day, the State Departme~t informed Trippe 
, . 

that the British êHd not want Pan American to u,se Canton I:;;land 

, . 
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wbereupon Tri.ppe retorted that he had ,already commenced neqo­

tiatinq with the French authorities over the possible use of 

New Caledonia as an alternative stop-over. The French, Trippe 

maintai.ned, were eageJr for Pan American to inaugurate services 

and more importantly were not seeking reciprocal privileges. 19 

Ouring an Interdepartmental Committee on International 
v 

Civil Aviati.on meeting convened on the l4th of April 1938, the 

U~S. Navy continued ta assert its oppoSitionfo the grantinq' 

of landlng rlghts to any foreign carrier in H~aii on security 

qrounds. Other members of the Commi ttee adoptdd a more mercan-

tile and commercial attitude, maintaining that possession of 

,~awaii. gave the United States a monopoly on Northern Pacifie 

aviation, which the U.S. should retain until such time as they 

Id b d d f h ub · l 20 cou e tra e or somet ing more s stantla . 

Thé State Department was sUbsequently notified by ,Pan, 

American that the Company int.ended to use Canton 'Island and that 
. 

plans had been formulated for the occupation of the Island bY, 

Company personnel. In· pursuance of this notification, pan 

American employees landed on th~ Island in the 26th of May 1938 

which prompted a reactiont.fr~6til both' the Australian and British . ~. ... .. 
/ • <.' 

:Governments; botp harboured a real fear that Pan American 

was about to assume exclusive control of the Island. Australla 

calHed London insisting that the Empire 1 s right to use the 

Island be safeguarded by specifie reference in Any neqotiations 

conducted with the United states.
21 
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'Pan Amerièan allayed those fears by indicating to the 

State Department on the 21st of June 1938, that 4.t was willing -.J 

to make its facilities available on Canton Island to a British 

carrier. 22 

At this point the British abruptly changed their tactics 

and dropped the Hawaiian reciprocity issue in favour of 'con­

éentrating upon the diff1culties the British would experience 

in join.tly administering the Island if Pan American assumed 

exclusive control. The British shortly after proposed trans-

fering part of the population of the Gilbert and Ellice Islands 

to Canton Island obstensibly ta relieve the over crowding 

ptoblem that had developed in those islands. The United States 

responded wi th an emphatically negative response to sllch a 

. 23 sugge s t ~on. 
"Ç 

The British had also reconunended the conveni.ng of an 

aviation conference, but the Americans were determined net to 

assoeiate the Canton Island sovereignty issue in any way wi th 

that of avia tion. 

By the" 4th of August, the British conceded defeat on thé 

abOYe two issues, i.e. colonization and an aviation conference, 

but they stil~ pressed for cancellation of the exclusive Pan 

American licence and a re-issue conceding joint control by the 

two na tians. 24 

On the lOth of August 1938, bath governments' nations 
" 

accepted joint administration of Canton Island as the basis on 

which to resoive the issue, albeit temporarily.25 
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An agreeaent was subsequently entered into between the 

United States and'Britain establishing for 50 years joint 

control of the two states over Canton and Enderbury Islands. 
J -

Spe~ifically the agreement provided: 

«The islands shall be available for communica­
tions and for the use as airports f6r inter­
national aviation, but only civil aviation 
companies incorporated in the United States or 
in any part of the British Commonwealth of 
Nations shall be permitted to use them for 
the purpose of scheduled air services •• 26 

The importance the Canton Island sovereignty issue 

asswmed in Anglo-American rèlations is evid~nced by the fact 

that the matter prompted comment from President Roosevelt dur-

ing the COlrse of astate visit to the United .states in Jutle·..l9~9 

by King George VI where the President remarked: 

«The King and lare aware of a recent episode 
where two small islands in the centre of the 
~acific became of sudden interest to the 
British Empire and to the United States as 
stepping stones for commercial airplanes bet­
ween America and Australia. Bot~nations 
had good cases. To have entered into a long 
drawn out argument could have meant ill will 
between us and delay in the use of the islands 

-by either nation. It was suggested that the 
problem be solved by the joint us~ of both 
islands by both nations and, a gentleman's 
agreement to defer the question of ultimate 
sovereignty until the year 1989. The passage 
of 50 years will solve many problems •• 27 

Technology and the consequent redundancy of Canton Island 

as a intermediate stop have ultima'tely assisted in solving that 

problem. 
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Q 

Durinq the m1dst of the Canton Island eontroversy, a 

series of articles appeared, described by Harold Gatt y as 

noth1ng short of '11belous'. They concerned the development of 

a trans Pacifie air service by various American interests. 

The first article ent1tled eHow Washington is Curbing 

Pan American Airways- appeared in the March edition of Pacifie 

1 
Islands Monthly, a reputab!e Sydney based and published magazine 

• 
dealing specifically with issues pertaining to the Pacifie 

28 
region. 

\ 

The author, John Williams, described as a correspondent 

residing in'Honolulu, asserted that it ewas time the record 

ot trans Pacifie aviation (was) kept straight by the telling of 

29 a story tucked away behind the scenes •• 

Williams referred to the formulation of the South Seas 

Comm~reial Company's scheme or syndicate already described in 
> Il 

30 
Chapter IV but erroneously recorded that Donald Douglas was 

at the tLme the scheme was initiated a director and shareholder 

of Pan American. The scheme, according to Williams, was 

ehatched. as were Many other\such schemes before the Black 

Inv~stigations between interl~eking aviation interests which 

were tHen reputedly esold out as options to the companies con­

cerned - an old, old capitalist trick_.
31 

Particulars of the scherne were disclosed in the article; 

the aim of which according to Williams ewas to be an American 

invasion of British Colonial air routes, and by getting in 

first to establish monopolies_. 32 

--
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.. 

The final draft of the scheme, 26th of June 1934,33, 

cfell into the hands of U.S. Federal Agents-, where upon the 

United States Government act.ed in sending «secret1y a U.S. 
~ 

coast quard cutter to Jarvis, Howland and Baker Islands, the 

equatorial islands-which had 1ast been occupied by British 

34 
interests- . 

This occupAt1~n aIl occurred without the knowledge of 

the Douglas syndicate who formed their own expedition which was 
, 

then to obta1n leases of whese particular islands, but whi~h 

Washington emphatically refused to grant • 

. «This angle gives the lie to the flar~ g news­
paPer stories about American 'racing' ritain 
in the occupation ta the islands. Une e Sam 
simply farest~lled these U.S. eitizens.»35 

With Pan American's ambitions of flying ~he Atlantic 

dashed, Williams maintained tftat the airline was forced to look 

elsewhere for the deployment of its new Martin flying bQats 

and having «got wind of the Pacif~c syndicate's plans and as 

a result of financial moves behind the scene, the company ac-

36 quired the syndicate's ideas-. 

The United States Government according to Williams, 'refused 

ta sanction the operation of landplanes along the Pacifie route 
, ~ 

and Pan American in eompliange now disclaimed any interest in 

using, either presently or formerly, Jarvis, Baker or Howland 

Islands. 37 
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Aacordinq to Williams, the whole Douqlas syndicate, 

later acquired'by Pan American, was effectively destroyed by 

the actions and intervention of the United States GOvernment, 
'-. 

. who opposed the idea of cpaid agentës of a private enterprise 

attempting to çommit foreiqn governments like New Zealand to 

schemes which would create dangerous monopolies and precedents. 

One result has been that eventually British planes will dupli-

cate the route from America to New Zealand, and this fact has 

greatly angered the Pan American board, which dreamed of a fat 

38 monopoly». 

The pUblication of the article, disclosing the South Seas 

Commercial scheme and the revelation that Pan Arnerican intended 

over the United States Government's objections to create a 

Pacifie' monopoly, was certainly inopportune for the airline. 

'The article, according to Gatt y, was based upon informa­

tion that was incorrect and erron~us, although Gatt y declined 

to re;veal the full story of the development of the trans Pacifie 

service as ca company's business, if conducted along proper 

lines, is its own a'ffair». 39 

As ta the allegations that Douglas and other Pan Arnerican 

directors CXI1COCted a scheme which was to be taken over by their 

own company, Gatt y maintained that he had cno knowledge of what 

action (these people) wish to take on this matter, but the 

charges made ••• are very serious».40 

" 
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The editor and publisher of the maqaz1ne, R.W. Robson, 

d1d not regard the comments as libelous and maintained tha~ 

instead «they deal with a matter of great public interest, and .... 

they contain the suggestion that there were manoeuvers on the 

part of certain corporations to secure an advantage over govern-

ments. That charge has been made very strongly and definitely 

elsewhere».4l 

While sorne aspects of the Douglas/South Seas Commercial 

scheme appear accurate, other details of the art 1c1e " 

appear erroneous or m1sconstrued. The gist of 

the article' that the United States Government was opposed and 

curtailed the activities of Pan American, is incorrect. Indeed" 

evidence already adduced would arrive at a contrary conclusion. 

The publication of this damaging article ~ogether with 

the Canton Island contreversy prompted Gatt y to, write in April 

1936 td Colonel Clarence M. Young, Pan Amerlcan's Pacifie Divl-

sion Manager in San Francisco., where Gatt y stated that the 

above two matters were not generating much sympathy for the 

airline in New Zealand: 

«In any event it has done us no good here and 
l am very afraid thëtt in the very near future 
we are going te be asked to live up to our 
contract or else.»42 

Gatt y, reinterating earlier sentiments about the choice 

"l of New Zealand as the Southern Pacif ic ëerminus, maintained that" 

cas l have repeatedly stated for the past eighteen monthe, we 

1 
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shou~d forget aIl about New Zea1and and run to Noumea for it 

will be the on1y way to avoid trouble and duplication of the 

43 service from British services •• 

In spite of Gatty's reservations about New Zea1and as a 

suitable Southern Pacific terminus, the airline filed in October ') 

1938 an application fOr a certificate of public convenience of 

necessity pursuant to the newly enacted Civil Aeronautics Act 

Of 1938 for service to that destination, specifical~y pursuant 
-'"'...., 

to section 401 (e) (1), the cgrandfather clause •. 

Pan American's application was subsequent1y denied under ~ 

thi. section but issued under section 401(d} (1) of the Act. A 

full description of the application and the reason-
. \. 

in9 advanced by the Authority",for its denial undeJ:" seétion 401 (e) 

(1) appears in Appendix 111. 44 

British plans for the inauguration of trans Pacifie ser-

vices had throughout the year 193~ been pursued albeit very 

slowly and tediously. Pan American's intelligence network had 

deduced that the British intended to operate a survey flight by 

June or at the very latest by the end of the yea~. 

Pan American's estimates were, however, overly'optimistic 

and the inevitable delay associated with coordinatinq the parti­

cipation of the four Commonwealth governments in eS'tablisning 

a trans Pacifie aJr!ine service were not fully appreciated by 

the Company. 

P08sibly out of this frustration the Australian Government 

entertained a scheme firat proposaà ~n July of 1938 by a 

- ........... -.....-....... 
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w.Br. Kelly in a letter addressed to the former Minister of 
, 46 

Defence, Sir Archdale Parkhiii. 

The propo~ which was to form part of a secret file 

retained by the Prime Minister's Department, envisaged a ser-

vice from Brisbane to Honolulu via Noumea, Suva, Hull Island 

and Kingman Reef, employing four engined flying boats. 47 

Emphasis was placed throughout the let ter on the wholly 

and exclusively Australian participation in the venture which 

the author maintained was justified in view of the fact that 

Australians alo~Pioneered both the Pacifie and Tasman and 
J 

therefore cit is only right that Australian enterprises and 

aviators should now reap the harvest that the heroism of Kings-

48 ford Smith and Ulm and Taylor sowed» 

This appeal to n~tionalism was also bolstered by the 

remark that the author believed that: 

«American public opinion' would respond more 
readily to a 'hands across the sea' gesture 
from Australia than from Britain herseIf, 
owing to the intensive propaganda in America 
against being wangled by Britain into Euro­
pean eomplications.»49 

a remark Kelly supposedly imparted to the British Cabinet 

himself. 

) 

Capitalizing upon 

/' . ~ 

the ~rustration and delays associated 

with the inauquration of both the Tasman and London services, 

Kel~ referred to Imperial Airway's plans as «vague possibilities 
1-

of the future-, and that the proposed Honolulu-Vancouver sector 



---_ ..• ~--.-.. -----------------------_. 

( 

19i 

1s cso 1mprac~lcable that lt must have be~ put forward to 

choke off wQ~kable trans Pacifie projects wpich might ulti-

50 mately affect lts slow-mal~ monopoly to Europe via Asia~. 

In economic'terms the wholly Australian airline would 

create employment and industry as: 

while, 

cContrary to Imperial Airway's plans, the major 
servicing of the Australian Company's boats would 
be done in Australia, and eventually its boats 
would be built here.~5l 

cin years to come when aviation has become common­
place, it will be very hard to induce suitable 
young Australians to devote th~ir youth to, unless 
flylng leads to executive and ground organization 
positions in later 11fe. For this reason, it 1S 

desirable that an Australian company should be 
wholly operated by an Australia execut1ve, an 
Australian ground organization and Australian air 
navigation and p1lots.»52 . , 
The author also detailed the operation of the Pan American 

)..,-
mail subsidy scheme which he maintained provided a profit for , 
the u.s. Postal authorities, despite the cpropaganda about the 

53 enormous subsldles paid to that country.. Again a comparison 

VAS being made between Imperial Ai.rways where he maintained that 

the shareholders of that airllne cshoulQ be very grateful to 

54 
kh. Governments tha~ g~arantee their dividends at such cost~. 

This admiration for the operations of an alrline based 

upon the principles of free enterprise, i.e. Pan American, 

prompted the author to recommend that services be operated on . 

a bi-monthly schedule, operated altèr,natively by the Austra11an 
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. 
j Company and Pan American in cfr1endly èo-operation, the latter 

Company's prestige, facilitating the expanding capitalisation 

\. of the former, and its experience increasing the econamy of 

55 ,servicing and the efficiency of the Australian company». 

There appears to be no evidence indicating that Pan ~rican 

promoted or was even aware of the Australian proposaI but lt 

is certainly not beyond the realms of poss ibil i ty tha t such an , 

association did in fact exist. 
ct 

The possibility of such ~n as~~ciation i9 substantiated 

by the nwnber of continuous and f1attering references to the 

benefits directIy associated with and derived by the United 

states Government frolU the operations of Pan American. This 

extended even so far as specifically referring to 1he procedure 

~dopted by that airline in negatiating landing rights in its 

own capacity with a foreign government, a point w~ich the 

Australian Government was fuil y conversant With. 56 

This remark and the authar's offer of assistance in secur-

10g the necessary landing rights in the United States in a pri-

vate capacity, expresses either a naivety on· the part of the 

author relating to thé events Qf the past three years or a 

carefully contr1ved plan, formulated w1th the assistance of 

Pan American1 a strategy often employed by tha~ company in 

breaking a deadlock whére landinq r1ghts had been denieq by a 

foreign government. 

, "'" 
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The deci.ion to use inqman Reef as a stop-over does, 

" however, tend to refute a l1ason; Kinqman Reef had been e1.imi-

nated f%œ consideration viable transit point earlier in 

- 57 the year~y the Company. 

rrrespective of any c andestine associations, the proposaI 
o 

and the reasons advocated frits promotion can only 'be describ-

ed as avant garde. For exa pIe, Kelly, basing his ealculation 

of passenger fares upon the Pan Ameriean rateof 6.8 cents per mi~e, 

caleulated that the fare b ween Brisbane and Suva would be less-

than existing steamship ra es, lending 'itself to the posSibili ty 

of attraeting short holida tourists ~o Suva and ethe vaunted 

58 
attractions of the Hawaii n Islands". 

tha t'lias to be advanced by tF~ 

Australian Government it some twenty years later in securing 

an extension of landlng i.qhts i.n New York, Kelly asserted that 0 

the trans Pacifie route ould be free of ethe more serious 

quarantin~ problems of 59 xistinq trans Asian services •• 

Less futur iat ic 

concern "to 

by the promoter that 

isolation and provid 

despi te the presenc 

n concej>t and of far more immediate 

. 

Gover~nt was the argument advanced 
1 

a service wouldr mitigate Australia ':; 

a route to London which «recent Aaerican 

would consequently remain open, 

of var in Asia. 60 

According to the author and promoter, the scheme had 

througp the auspi es of Kr •• S.M. Bruce, former Aqstralian 

PX i.JIe Minister nov 8igh Commissioner to the United JUngdom, 

-----
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been presented to khe British Cabin~t who at the supposed 
1 -

instigation of Kelly"realised that Australian-American air 

co-operation ~the South Seas wou1d be added security to 

British interesis in the Pacifie and an excellent means of 

_ ceon~g Arnerica~ public opinion •. 6! 

Kelly had in January, however, been less sueeessfui in , 
convincing the Colonial Office of ~he wisdom in approaching the 

, 
United States with a scheme for the mutual air-use of Sobth 

Pacific islands. The procrastination on the Colonial Office's 

part, aceording to Kelly, in making the «beau geste» which he 

believed would make à responsive cord in American public opinion, 
~ 

resul ted" in the Amer ican 's island gr~bbing, activi ties. 62 

Sir Archdale parkhill seerned suitably impressed with the 

proposaI and in a letter addressed to the Australian Prime 

Minister, J .A. Lyons~' dated the 28th of July 1938, stated that 
" 

the proposaI «wi~h its extraordinary national advantages .. ~I 

63 fell sure ... will commend itself to you and your Government •. 

It i5 signiflcant that the scheme should receive endorse-

ment from a former Minister of Defenee who led the Australian 

delega~ion to the Wellington Conference in 1936 and chaired the 

Air Committee at the London Imperial Conference in.1937, result­

ing in the formulation of a series of resolutions specifica1ly 

pertaining relating to negotiation and conduct of international 

air services agreeme1rà.64 

----~' --'-'--- -
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• 
Indeed 80 impressed was parkhi

o
11, with the scheme that he 

urqed' the Australian Government to initiate negotiat10ns imme-

diately with th'e French, and Amer1can Governments in order to 
Cl .. 
secure 1anc?f1Irg rights in Noumea, Kingman Reef and Honolulu , 

- 65 
respect1vely. 

In a dpculnent ent1tled «Notes Relating to the Proposal to 

Establish an Air Service Betwe~n Br1sb.ine and Honolulu., unda,ted 

but written by staff of the Post Master General' s Department, 

. the Jentire history of the ltrans Pacific service was reviewed 
, , 

and'detailed with some 11luminating comments and criticisms 

66 offer'ed by this .~overnment department. 
:,.. 

Confirm1hg.': -what was generally wid~spread opinion both 

-w-ithin and outside' ,,'1overnment circles, the government docl,1Jllent 

maintained that firstly, li ttle or no progress had been made in 
1" 

the establishment of a ~ritish trans Pacific serv.ice. 67 

SecondlY, that the New Zealand Government regretted enter­

ing into the Pan Amer:i..can Agreement of 1935;68 the first such 

wr1.tten Australian Government confirmation acknowledging the 

New Zealand Governmen ts 's error. 

Thirdly, a ijon01ulu-Brisbane link which would entail co-

operation of the Amer:i..can Government would jeopard:i..ze the so-

called calI Red route» across the Pacific and hence completion 

of a British route around the world. 69 

Fourthly, that c.the promoters of the company ask the 

Commonweal th (Australian) GoverniÎlent to secure the landing rights 

1 ............ ,"-.. - .. -·.---...: ... .,·----·--- ,. • 
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-in foreign territory, whereas in the case of Pan' American 

Âirways, the United States Government ,did not appear in any 

70 
of the negotiations •. 

What did receive prominence and what was considered an 

attractive feature of the scheme at 1east as far as this govern-

ment department was concerned, was that the proposed company 

sought no concessions or subsidies: 

, .. < 

cif prlvate enterprise ls prepared to esta­
blish such a service, as this, almost un­
aided, it should presumably be looked upon 
with favor (sic).» 71 

::t'he scheme was a1so examined by the Department of Defence 

and placed on the Agenda before Cabinet, at the direction of the 

Minister fO,r Defence, H.V.C. Thorbycn the 13th of October 1938.
72 

Emphaslzing the wholly Australian content of the company, 

< < the M·inister regarded the proposaI as practical both in terms 
1 

<>f the course of llhe route to be followed and' the associated 

technical requirements such a service would entail. 73 

The 1936 Wellington Resolutions and the 1937 London 

Imperial: Conference Resolutions pertaining to Empire Co-opera­
~ 

tion did, however, pose as was to be expected the major stumb-

ling block. 

cIt would appear necessary to consu~t the 
New Zealand Government in regard to the, 
project .• 74 

In re~pect of securing landing rights in Briti.sh, Ameri-

-

can and Fre.nch territories, however, the Department .of Defenèe ~ 

, 
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cou Id envisage few problems with either the French or British 
~ 

Governments t it seeming improbable t~at the latter government 
~ 

'cwouid go to the length of refusing facilities for the service 

at Fiji and other British possessions even if it did not 

support the proposaI». 75 

The acquisition of rights into Honolulu would, of course, 

present «considerable dif'fieulties in view of the known objec-

tions of the United States Government ta granting per.mission for 

76 any foreign, .~ir service to calI at Hawaii.» 
1 

What is perhaps one of the most interesting aspects of 

the Minister's submissian ta Cabinet was the suggestion that 

- it might be possible for the Company to rtegotiate its landing 

rights directIy with the Governments concernedi 'a mast profound 

departure from established, although admittedly seant practice 

and precedent. The Minister eonceded, however, that such a 

-technique wauld be unlikely to meet with great suecess and 

that ideally negot ia tians should be conducted thr~ugh the 

British Government; it being cnecessary ta seek any such 

riqhts in wide terms to permit their applying ta other British 

services - as was agreed at the Imperial Conference~.77 

Such a concession to Commonwealth Co-operation on the 

part of the Austra1ian Government appeared to be placing Al,lstra­

lia in exactly the sarne position as New Zealand following the 

1936 Wellington Conference but with far less tangible benef1ts 

to show for adopt1ng such a compromising attitude.~ 

• 
} .' 
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.. 

The Australian Cabinet did, however, adopt the recommen-

dation of the Minister in seeking inter-governmental approval, 

and consultation in accordance with the Wellington and London 

Resolutions and letters addressed to both t~e British High 

Commissioner in ,Canberra and the New Zealand Prime Minister 
, 78 

were dispatched on the 19th of December 1938. 

Lyons had sLx days previously written to Parkhill communi­

cating the decision of Cabinet and the Sub-Committe~, maintain­

ing that such consultation was néeessary as «certain principles 

wère agreed ta at the Imperial Confèrence-in connection with 

aIr routes and commitments have sinee been entered into by the 

Commonwealth ,(Australia) regarding the trans Pacifie air 

service via New Zealand •• 79 

parkhill was not impressed with the Prime Minister's 

reply nor ~ith the reasOns cited by the Australian Government 

for the delay in author'izing the scheme and in an extraordinarily 

frank manner wrote to Lyons on the 12th of January 1939 express­

ing his diSpieasure. 80 

Retirement from public life afforded Parkhill the oppor­

tunity and liberty he wrote of cputting my views quite plainly ••• 

as l observe the attitude of the Government on publie questions 

~ 81 from an entirely different angl~ at present-. 

This let ter ls an important document as it expresses can-

didly the opinion of a former Minister and more importantly 

senior delegate to both conferences, which produced a series or 

" 

. . ~ 
, 
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resolutions upon which the Government was now at~empting to 

rely and which in turn was to form the basis of Aust~alia's 

international aviation policy. 
\ 

In respect of the resolutions agreed to at the 1937 

Imperial Conference in" London, Parkhill maintained that these 

resolutions referre~ exclusively to services within the Empire, 

which a Government was either operating and controlling or sub-

sidising with finance or other assistance • 
... 

«At no stage in the discussions was it stated, 
suggested, or implied that such conditions 
should apply ta purely private enterprises, 
which sought no financi~l help, but merely 
desired the use of the usuai and only channel 
of communication between Governments, a rïght 
which i5 conceded ~n dernocratic countries 
almost without exception.-S2 

Parkhill continued by referring to the 'cconsiderable 

reluctance and lack of enthusiasm on the part of one DominionS3 

cin respect of the resolutions, and the actions of anotber 

Dominion84 which he claims were tantamount ta openly ignoring 

the resolutions. 85 

Contrary to the Australian Government's interpretation, 

such resolutions were «never intended to haras$ and hamper leg1-

t~te local enterpris:s».86 " 

In extollinq the yirtues of free enterprise and national 

autonomy, Parkhill maintained that: 

«It is surely absurd to suggest that e~ery 
new British'air service is subjected to the 
procedure of submitting its proposaIs to its 
competitors in other countries for their views 

J 
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and information. The resolutions were l 
submit never intended to prevent considera­
tion of local enterprises in which the 
Government is not financially involved and a 
decision made in accordance with the ciear 
and definite policy of the Government con­
cerned, provided of course such policy 
existed .• 87 

200 

Criticism of the Australian Government's new direction in 

aviation policy was certainly behind the last statement, and 

expressed the sentiments of some within the Australian aviation 

industry, that aviation policy had especially sinee the Imperial 

Conference in London assumed a position second in importance 

to inter-empire politicsi a position which the Australian 

Government at an earlier stage had not subscribed to. " 

Like Kelly, Parkhill regarded Imperial Airways as one of 

"the worst aspects of Commonwealth co-operation and communicat'ion, 

maintaining that co-operation with the British Government over 

the Australian proposaI would entail consultation with the 

British Secretary of State for Air, «which would of course Mean 

that Imperial Airways would need to be consulted.. The end 

result being that «approval would need to be obtained before 

private enterprise in the Commonwealth (Australia) is to be 

permitted to function:.. sa-l ..... 
Parkhill was particular~y impressed with the arguments 

advanced concerning the importance such a service· would assume 

for strengthening Australia's lin~ of defence. Parkhill viewed 
, 

such an argument as one of national importance and expressed his 

dismay at the attitude of the Australian Government in not 

l 
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qraspinq the importance of such a service on this basis alone; 
, "-

«an aspect which so far does not seem to have been discerned 

by your government».89 A s1gn1f1cant,statement eminating from 

-a ~ormer Minister of Defence and a damning indictment 

on that government in respect of its own ,Appreciation of the 

then precarious world situation. 

Australia, Parkbill continued, would find itself in an 

anomalous position, if as he speculated, Pan American applied 

for landing rights Just as another foreign carrier had success-

fully done 50 (K.L.M./K.N.I.L.M.T and Australia had granted 

those landing rights but at the sarne time withheld consent from 

a «purely Australian enterprise».90 

It is contended that parkhill's assessment of the Austra-

lian GOvernment's predisposition in conceding Pan American land-

ing rights was in January of 1938, a little premature and thus 

the canomalous position. did not arise, but his prediction that 

the Government would inevitably grant thos~ landi~g rights to 

the American carrier because of the national strategie impor-

tance that a trans Pacifie air service would assume was 

correct. 

In respect of the 1936 Wellington Resolutions, Parkhill' 

was scathingly critical of the actions of the New Zealand 

Government. Firstly, the reso1utions were not binding upon 

the participants because as he maintained the y never fully 

agreed to by both Governments; no doubt a reference to the 

~roposed amendment of Resolution 2. 91 

--
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~ Secondly, and more importantly as far as Parkhill was 

) concerned, even if the resolutions had be~n agreed to by both 

governments, they were «entirely abrogated by the action of 

the New Zealand Minister for Finance, Mr. Nash, in his dealings 

with Pan American Airways in the U.S.A. when returning from 

the Imperial Conference, the evidence of which is in your avia-

92 tian departmental records». 

Thirdly, judging by the interminable delays associated 
f 

with the inauguration of the trans Tasman air service, it 

follows that «tnt prospects of an air route connecting New Zealand 

d d - h d d b l . 93 an Cana a were s a owy an ne u ous •• 

Fourthly, in respect of the British trans Pa~ific route 

«no conference on the subject as proposed at Wellington has 

94 been arranged by New Zealand as was agreed should be done •. 

Fifthly, -«in view of the attitude of the Dominion of 

Canada respecting aviation matters this proposaf is unlikely 

95 to eventuate for many years •. 

Finally, the proposed air service according to Parkhill 

in no way interfered with the objectives of the Wellington 

Conference resolutions, even if binding on the Commonwealth, 

, 96 
rather it was an entirely separate scheme. 

parkhill's comments were it is submitted, an accurate 
;' 

appraisal of the position the Australian Government had 

assumed in respect of the formulation of i ts own 

l' - - -... -- ... ~ \ 
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international aviation policy, a position in ~triking contrast 
, 

to the position thàt the 'same government had occupied earlier 
~ 

in the decade. 

Perhaps, Parkhill's closing re~rks are the most pertin­

ent where the former Minister expressed the desire that the 

Australian Government «prevent inordinate delay (in this matter) 
1 

and protect Australian enterprise from subordination to outside 

and overseas interests».97 

1 , 
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CHAPTER IX 

1939: REN$GOTIATION AND CONTINUING REAPPRAl:SAL 

.ott 

The 'British and New Zea1and" Government' s reply whic-h 

was delivered on the 7th of FebrUaryl and the I3th of March 
1 

19392 respectively, was not unex~ected1y favourab1e to the 

Kelly-Earkhill proposaI. 
-~-

The Br i tish reply d.ispatched from the Dominions Office 

considered that such arrangements ewould mark a consid~rable 

departure' from arrangements originally contemplated in the 

weiIing~n Resolutions», while that governm~nt aiso foresaw 

considerable practical difficulties in' the operatfon of the 

, . 3 
serv~ce . 

The N$W zealand Government regarded the operation of such 

a service as ,one ~hich emight conceivably prejudice. the 
, ' 

, ' 

proposaI to estabIi~h th~ British service, and ~~ould possibly 

'/ '.threate,n the prospects of the British GÇ>vernment concerned of 

obtaining reciprocai lànding rights from' the United States 
, , 

, Government» . It further ma;i.ntained that such a scheme chas 

, ,p'ot~nt~al features of detri:ment to .tht1! full developments of 

Yacific air routes controlled by Empire Governments •. 4 

In the face of such ~~rong opposition, the promoters 

,decided to abandon the project,? or at least Pàrkhiii decided 
/ 

, t;o'withdraw his support as earIy, as March of 1939; «it ls 

..:: "" - understood foilowing 'yerpa1 communic:ation' to the Prime Mlnister 

that ~.ir Archàa1e Parkhlll does' not intend to proceed with 
, '6 

the ,propo'sal » .• 

, , 
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1 • 

Kelly was less reluctant to concede defeat and wrote a . 
letter to the then newly appointed Prime Minister, R.G. Menzies, 

on the Ilth of May 1939. 7 

Endeavouring to capitalize upon a recent address of 

Menzies in Hawt~orn, Victor1a_which emphasxzed the necessity 

for closer relations with the United States, Kelly maintained 

that as a result of several recent visits to the United States, 

he had acquired the distinct impression that the United States 
t" 

harboured the belief that Australia was «pledged to keep 

American aircraft out of Australia».8 This understanding on 

the part of the United States Government was nurtured as a 

direct result according to Kelly, of the activities of the 

New Zealand Governme~t and Imperial A~rways in the United 

,&tates. 

To indicate the importance and the urgency which Kelly 

attached ta supressing this «dange+ously mischievously commer-

cial intrigu~»,9 he ref~rred to a recent conversation between \ 

himself and a Colonel Johnson described as an Assistant 

Secretary for War and an influential mernber of the Roosevelt 

Administration. According to Kelly, Johnson asked cWhat is 

aIl this nonsense about Australia refusing to have anything to 

do with American air companies?». «Washington», he continued 

chas a peculiarly kindly interests in your people's welfare ••. 
, 

a peculiarly interest; but if you refuse to play baIl with 

big brother - weIl, aIl l can say i5 that i t is ••. just •• ~ to ••• 

bad!»IO 

---:---------_._-
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No doubt exaggerating the importance the United States 

attributed to the matter, (exaggerat1on to promote Kelly's 

own objectives), Kelly, however, quite justifiably pointed 

out to the Australian Prime Minister that such an impression 
~ 

created as a result of the activities of other governments 

and,government instruméntalities could seriously jeopardize 

the whole spectrum of Australian-American relations. Kelly 

went further, however, in suggesting that the obstructive 

behaviour on the part of Australia in relation to this matter, 

cmight influence American opinion against helping us should 

we ever find oucselves faced with sudden calamity from Asia-. 
1 

While Kelly and Parkhill had Àecided to abandon plans 

, for a trans Pacific service, Kelly was not satisfied with the 

proposed British plans and suggested to Menzies that in the 

face of incurring adverse American public opinion, the 

Australian Government should, indeed it would be 'wise', to 

grant immediately to the United States landing rights in 

Brisbane without demanding reciprocity, which of course 

Australia was not yet in a position to utilize. cLater on 

when the value of trade is demonstrated and world tension has 

'" l d . ht f 1 l' ht Il re axe, we m1g press or rec proca r1g s •• 

The suggestion that the Australian Government should 

grant landing rights immediately to America and presumably 

Pan American as that airline was the only Arnerican carrier in 

a position to utilize such rights, permits one to speculate 

-------..------ - , 
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"7 

as ,previously beforè, that Kelly was in sorne capacity pro-

moting the cause of, and in ~s with Pan American, a 

liaison which Kelly adamantly denied: 

cl can assure you that I have no business of 
(sic) financial interest, existing or pro­
spective, in any American Company which might 12 
benefit from trans-Pacifie air communication.» 

A particularly interesting observation of Kelly's, however, r..: .... 
is to be found in the comment contained in the above letter to 

\ 

the Prime Minister relating to Kelly's own initiatives concern-

ing the acquisition of landing rights into Hawaii by an 

Australian carrier. Kelly maintained that when he first 

'approached the Civil Aeronautics Authority in Washington in 

November of 1938, with the Australian scheme, the Authority 

«seemed very responsive to the idea».13 

Kelly found, however, that Was~ington's view had drasti­
'1 

cally changed within the space of two months; the result, 

according to Kelly, of Imperial Airway's breach of falth in 
\ 

the North Atlantic agreement and thè strengthening of military 

resistance to the landing of any foreign owned aircraft in 

Hawaii. 

In respect of the second cited reasan for the Change in 

attitude by the Americans, this seems implausible, as the 

military or more particularly the Navy h~d never at any time 

throughout 1938 .relinquished the pressure it was ~xerting upon 

the State Department ta refuse foreign carrier access into 

----- ~~ 
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Hawaii. Indeed, documentation would simply not substantiate 

arguments to the contrary, and it seems unlikely that the 

Civil Aeronautics Authority, albeit newly created, would not 

be familiar with the stated position of the Navy on'this 

matter. 

- While not ent,irely doubting the credibility of Kelly's 

assessment that the United States would have granted Australia 

landing rights in Novernber of 1938, it seems t~t the favour­

able initial response wa~ simply an overture. P~rhaps it 

was designed by the Americans to advance the cause of Pan 

Attle~1 by giv~tR'cH;. company access to Australia which as 
/ 

the Amer~~knew Aust~~a, alone or in partnership,could 
\ 

not pbssibly reciprocate in,the near future. This gave Pan 

American a significant tim~lead which it hoped would lead to 
{- _./ 

a monopoly, of the. market . .-. . 
coupled with Gatty's theory in relation to the inaugura-

14 tion o~ services to New Zealand, it may be possible to 
'" .-' l 

hypothesize that Kel~y far from being implicitly involved 

with Pan American may, in ract, have been unknowingly used by 

Pan Arnerican and certain departments and administrative 

agencies of the United States Government. 

The change in tactics by Kelly from requesting landing 

rights for an Australian company into the United States to 

the newly stated position of requesting landing rights for 

an American company in Australia, generated comment from both 

the Department of Civil Aviation and the Department of 

-, 
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External Affairs. External Affairs maintained that the 
,j 

Government was b~und by the decision of participants ln 

the recent Wellington Defence Conference
15 

which clearly 

amounted to a «dec!sion in principle not to afford faci~ities 

for an American service~extending to Aust+alia».16 

However, the Secretary of the Department, W.R. Hodgson, 

was at a lo~s to know whether the resolutions had in fact 

been adopted by the participants, the Department having yet 

17 to receive a report of the conference. Con~equently, the 

Department expressed difficulty in providlng a definitive 

comment on the issue which it recognized as being of signi-

ficance in Australian relations with the UnitedcStates of 

America. 

The Department of Civil Aviation were less reticent in 

offering an opinion and prefaced t,~eir comments by stating 

that as far as the Departmept was concerned «no request has ever 

been received ••. for the granting of rights for an American 

air service to use Australian territory •. 18 

Capta in E.C. Johnston, on behalf of the Director-General 

of Civil Aviation, A.B. Corbett, reminded the Prime Minister's 

19 
Department of the recent agreement reached in Wellington; 

obviously Johnson did not harbour the same doubts as Hogson 

as to the status of the resolutions, and noted that in accor-

.dance with those and earlier resolutions the respective 

governments had been notified of the scheme. However, 
/ 

/ -----------...,..-. -. 
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Johnston claimed that before any finality in the matter had 

been ~ched, advice was received that the promoters of the 

scheme hàd decided te abandon the project, thus mitigating 

any necessity on behalf of the Government te consider the 

matter any further albeit even necessitate any further commu-

20 
nication with ~elly. 

A second Memorandum from the Department of Civil Aviation, 

dated the 16th of Ju~e 1939 reiterated the comments regarding 

the policy adopted at the Wellington Defence Conference and 

in particular emphasized the total resistance that should be .. 
offered by the Australian Government towards any approach by 

21 Pan Arnerican seeking landing rights in Australian territory. 

The above Memorandum represents the last piece of corres-

pondence dealing with the matter and such an uncompromising 

attitude on the part of the Australian Government or at least 

the Department of Civil Aviation towards approaches initiated 

by Pan American, appears to have set the tone for the course of 

negotiations with the airline during the ensuing periode 

The British Government was obviously indignant with the 

rebuff they had received from the United States ~r the occu­

pation of Canton Island and the refusaI of the United States 

issue: 

to convene an aviation conference to discuss the reciprocity 

\ 

{ 

;1' 
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«The United States Government have abstained 
from accepting repeated invitations to enter 
into a four-party conference to discuss the 
settlement of the problem on a p~actical basis 
of reciprocal air facilities. Instead they 
have sought ta secure for themselves control 
over intermediary links in the chain of trans­
Pacifie aviation by advancing a claim to 
Pacifie islands hitherto regarded as British.»2~ 

218 
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In response the i~sue of a trans Pacifie service was ) 
1 

placed on the agenda at the Commonwealth Defence Conference22 

convened in Wellington in April 1939. 

The sarne frUstration experienced by the Australian 

Government over the delays associated with the trans Tasman 

and Pacific service which led to the Govenment to consider 

the Kelly!Parkhill scheme, albeit briefly, may have been 

responsible for Australia proposing what it considered a 

compromise in the face of the United States' refusaI to 
.. 

grant landing rights in Hawaii. 

In the body of a telegram dispatched simultaneously to 

the British23 and New Zealand Governments24 in March 1939, 

the Australian Government recommended that discussion of the 

trans Pacifie service scheduled for consideration at Wellington 
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be deleted fram the agenda. and ~nstead be discussed b~~r~-
hand in London; the ratidnale being that the matter as far 

as Australia was concerned was one of such vital importance 

that it necessitated consideration at a Ministerial level. 25 

In addition the Australian Government proposed that the 

trans TaSman flying boats service be extended from Auckland to 
1# 

Suva, Fiji and thénce ~o a suitable British island on the 

1 equater, allowing an American service to conduct the section 

from the United States via Honolulu. 

Australia maintained that such a service would be eminently 

practical and feasible i~ that it would necessitate an Lncrease 

only in the number of flying boats already designed to meet 

the operation requirements of the trans Tasman service, as , 

the distances from Auckland 'to Fiji and beyond to an island 

in the Equator were less than the distance from Sydney te 

Auckland. 26 

In view of the fact that the flying boats were already 

designed, the service could be implemented without undue delay; 

( new boats would be necessary the Government reasoned to com-

pIete eventually the long haul to and from Honolulu. 

, '. 
--
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Of course the s'ervice would avoid the difficulty a..sso­

ciated with sécuring landing rights into Hawaii and would 

«reta~n control in the South Pacifie for British interests»}7 

The Australian Government had also considered the possi-

bility of operating a service from Darwin to Portuguese Timor, 

North Queensla~d to Papua via Thursday Island and Rabaul to 

28 the Solompn rslands. 

These and ,the trans Tasman extension, the Government main-

tained were part of and should be considered in conjunction 

29 with the Empire Defence Plans. 

Australia was now clearly emphasizinq and justifying the 

establ.1stment of the trans Pacifie air service on defence grounds 

and'less so on c~ercial or national prestige considerations, 

upon which both the New Zealand and British Governrnents seern 

to have placed more stress. 

The British Government was not impressed with the 

Australian suggestion of deleting the subject from the 

Wellington Conference. Instead they cited the refusaI of the 

United States Government to negotiate,and their seizure of 

s~pposedly British islands j as grounds upon which to utilize 

the forthcoming conference in Wellington as an opportunit~ to 

cco-ordinate the available informaeion concerning the use of 

outlying Pacifie islands for (trans Pa~ific navigation pur-

poses) and of formulating recommandations as to the most 

practical method of ensuring that the problem.of trans Pacifie 
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n~v1gation can be settled with due regards to the various 

interests involved».30 

As to the trans Tasman extension proposaI, the British 

foresaw «considerable difficulties in sectionalising the 

trans PaCifie route and that the proposaI would not be in 

accdrdance with the main policy of open door and complete 

reciproeity in the Pacifie whieh they (the British Government) 
/' " 

desire to see established». 

The British Government further declared that the 

avowed objective of its government in seeking 
r 

the operation of United States and British Commonwealth 

services in close co-operation right across the Pacifie, a 

policy the British Government had consistently advocated over 

the North Atlantic. This co-operation entaiIe~: 

creciprocai landing rights in the Am~rican 
Continent and New Zealand respectiveIy, open 
rights at intermediate stopping places, com­
mon use of ground organization and mutuai 
consultation regarding timetables and fre­
quency. The Commonwealth's (Australian) . 
Government' s scheme would invol ve abandoning 
the above principles and sectionalising 
operations .• 31 

It is of interest if not importance to note that accordi~g 

to the British definition of «co-operation., reciprocity 

wouid not include eonceding to the Unit:ed States landing 

rights in Australia. Whether the British Government pad 
-

succumbed to New Zealand pressure in ensuring that- the future 

economie viability of the tràns Tasman operation be not' 
/ 

- ---,----
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jeopardi.zed and that Auckland remain t'he main terminus fer • • 

the Australiasian ?égion is not certain but~it is contended 

plausible . 

The British Government:provided a~ almo~t exhaustive 
. 

list of counter arguments to the Australian trans Tasman 

extension p~oposal including the contention that as a «bar­
J 

gain it would be ,too completely one sided». 

«It would mean, on the one hand; that we sur­
rendered reciprocal rights in 'United States 
territory which we are entitled.to ~Jaim, and, 
on the other hand, that we grant rights in 

'Christmas and other Br~tish iSl~~~s north of 
the Equator wi thout compensating advantag,es. 
We already possess suitable intermediate air 
ports in the South Pacifie, rights which 
could be properl:~( exchanged ',for reciprocal 
rights in the ~~ited States islands, particu­
lar l-y Hawaii.» 

• 

Despite the fact that the Australian proposaI was intended 

merely as a short term solution 33 the British maintained that 

the implementation of such a scherne wouid prejudice'rather 
J 

than. f~cilitate a subsequent development along the lines of 

British tlefined «co-operation». 
... 

To the suggestion Australia had offered in utilizin,<J 0 

'presently designed flying boats destinèd for the trans Tasman 

service, the British Government responded by maintaini~g that 

the y possessed flying boats designed te, fly the North Atlantic 

mid"year ·which were capable of traversing the longest sector 
. 34 

acrOS$ the Pacifie. 

\ 

, 
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With the benefit of hindsight, it is now possible t6 

cri tically analyse sueh assertiqas by the British Government 

coneerning the capability of their aireraft. • 

The aircraft which the British Government were referring 

to, the Short S. 26 G class and Short S. 30 C class flying 

boats proved totally inadequate for North Atlantic services;35 

- . one indication that the policies adopted by the British 

Government in relation to the construction of commercial air-

craft and more generally aviation poliey, vis-a-vis the Uniteçi 

States, w:ere redundant an? inept by 1939. 

Not satisfied with' the response of the British Government 

·to what can only be described as an eminently practical short· 

term' solution to the problem, the Australian Minister for 

Defence, H. V.C. Thorby, wrote to the Br i tish High Commissiol\er III 

on the 23rd of March 1'939 emphasising the fact that 'the 
1 

Australian proposaI was sirnply intended as a short terrn solu­

tion and not suggested so as to prevent the «wider scheme 36 

being undertaken». Rather, the proposaI provided an oppor-

tuni ty for Commonwealth Governments to decide 'when they , , 
1 

considered «',...t.he time was ripe. to commence negotiating wi th 

the American Goverl1~ent 0'Cer the extension of services ta 

the Northern Pacifie. 37 

Thorby sorne five days lat;.,er wrote to the Australian Prime ' 

38 Minister J .A. Lyons expressing his concern over the proposed 

Wellington Defence Conference in so far as his departmen t 

" ' 

-~--------\--- -. " . , . ',"', 
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were not familiar w:i.th the terms of reference «to defence» 

in relation to the trans Pacifie service. Furthermore, the 

proposed method of discussion was not understood· there having 
1 

1 i i h . d . . 39 been no con su tat on w t h~s epartment on the subJect. 

Thorby expressed the same view fo11owing the conclusion of the 
. 40 

Conference. 

Lyons, in designating Capta in E.C. Johnston, Contro11er-

General of Civil Aviation in lieu of the Minister for Defence 

to represent Australia, advised Johnston that the trans 

Pae if ie is sue sp,ould be cons ic;iered in cçmneet ion wi th the 

Empire Defenee 'plans and that at a mutually convenient tirne 

it should b~ c;Üscussed' thereafter w~th the Minister of 

Defence.
41 

" 
i 

The Prime Minister was clearly elevating the issue ta 

one that hé perceived a,s being of critica1 importance in 

relation to Australia' s defence .st;-ategy. 

Pan Amer1can' s success .in obtaining 1anding rights fron,t 

h h Go ,/. 42, l . d ç t e Frenc vernment~.n Noumea, .comp ~cate matters ,Lor 

the Commonwealth coalition. H'owever, during discuss10ns at 

the Wellington Defenee Conferenqe of 1939 and at the sugges­

.tion of New Zealan(i Government, i,t was, decided upon. a' revised 

strategy in order to secure the allusive landing rights from 
1 ~ 

the United States GovernmeI:1t; to ,inSist upop Pan American 
. , 

using ·Fiji as a stop over. 

• 

.~ 
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. While the British GOvernment had only recently been 

opposed to the Australian Government' s sectionalised trans 

Tasman scheme on the grounds that it would necessitate 

granting to Pan American the use of a British centrolled 

Equatorial island without rec'iprocating privileges adding to 

what the British conceived as an even more inequitable posi-

t · 44 h d h N Z Id' J.on, t, ey now agree to t e ew ea an suggestlon ., 

For technical and operational' reasons, Pan American was 

not required to use Fij i; as New Caledonia, owing to i ts 
, 

proximi ty to Fiji, was suf~ent strategically to permit the 
• f} 

American airline to operate a ~ing).e flight sector directly 

to Canton Island. 

The rationale behind the revised British strategy was 

elementary. The British were now anxious to commit Pan 

American to a route traversing yet another British controlled 

territory 1 thereby strengthening their bargaining position 

with the United States Government. 45 

Pan American, however, responded by maintaining that 

the Company was now committed to the French authorities and 

was , therefore, not interested in stopping in Fiji. 46 

The British suggested that the New Zealand Government 

remind Pan American that it was already co~itted to the New 

Zeal,and Govér~nt pursuant te the terms of an ea;lier agree­

~nt, specifically to Article 7 48 which required prior appro­

v~l from that government before the Company instltuted any 

48 route changés. 
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The routè and course of the British sponsored trans 

Pacific service was aiso settlad at the Well~gtoh Defence , 

Conference and subject ta final surveys was determined to 

be from New Zealand tO,Canada via Suva, Nikun6no, Fanning 

l d H l l d S F 
: 49 Is an, ono u u an an ranc~sco. 

Cast allocation bet~een the participants, which was 

later ta form' the basis of a dispute was-also discussed, 

the New Zealand Government declaring that it was prepared to 

• 
undertake the survey and construction work on the basis that 

any cost involved be shared in equai proportions by the 

British, New Zealand and Australian Governments. 50 

The delegates concluded the Conference by deciding that 

an application should be Iodged immediately ta the United 

stktes Government for a British Company designated as,Tas~an 
, 

Empire Airways Limited (T.E.A.L.), in the first instance, 

ta operate the above service and that in forwarding the 

applica tion -, 

,«His Majesty' s Ambassador shouid explain that 
it proposed ta develop the necessary ground 
organisation on various British Pacific 
islands on the route and the facilities wouid 
be available by the United States Government 
on the 'basis of complete reciprocity over the 
whole route from New Zealand to America .• 5I 

At least as the delegates rationalised, they by offering 

reciprocal use of facil.i ties were being as accommodating as 

possible ta the Americans. 

.. 
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The Conference was also respon~ible for the adoption 

of the principle enunciated in the earlier Wellington 

Conference of 1936,52 that the Australian Government withhold 

their consent to any ap'plication by Pan American Airways for 

• terminal facilities in Australia, thereby maintaining and 

strengthening the joint bargaining position of the Commonwealt 

coalition. 53 

The British Government on the 28th of June 1939, follow-

ing the conclusion of· the Conference injected a further com-

plication into the matter by insist\ng that as a -

cpreliminary to a decision on the nature and 
extent of participation by the Un~ted Kingdom 
Government financially and otherwise in pre­
para tory work and in the projected service 
itself, it ~s essential that steps should be 
taken to asce,rtain whether the CanadJ.an Govern­
ment are prepared to become partners ln the 
enterprise both as regards proposed simultan­
eous diplomat~c representations at Washington 
applying for facilities at Hawali and San 
Francisco and in organisation for an operation 
of lthe service i tself . ,.54 1 

"'- ..... 
The Canadians had, however, always expressed their reluc-

tance ta participating in plans for a southern Pacifie air 

service, as early as 1937 during the speçial sub-committee 

sessions convened during the Imperial Conference in London, 

prefering instead to inaugurate a northern Pacifie route te 

55 Hong Kong. 

The British Government in their letter of the 28th of 

June'~ now maintained that their contribution financial and 
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otherwise was entire1y. 'contingent upon the participation 

of New Zea1and, Austra1ia and Canada •. 

«If Canada'shou1d not participate the whole 
position in rel~tion to the projected ser­
vice wou1d have to b~ reconsidered by our­
selves and presumably also more· or less by 
the other Governments.»56 

This new position of the British Government is curious. 

The British were fu1ly conversant with the attitude of the 

Canadian Government and had been so since the 1937 Imperial 

Conference. Whether their decision to include Canadian parti-

cipation as a pre-condition for participation was made as 

means of deflecting their now real opposition to the scherne 

is n9~ cbear. However, it may be speculated that the British 

Government was now increasingly conscious of the enormous 

cost and redirection of critically needed resources that such 
C 

a scheme would entail; a scheme the British Government admitted 

would be «primarily a link between Australia, New Zealand and 

57 
Canada-, despite the fact it wou1d complete a British 

'\ 

Commonwealth air route around the wor1d and serve Sritish 

dependencies in the Pacifie at intermediate points. The British 

Government in June 1939 was undoubted1y confronted with far 

more immediate' and pressing problems closer to home. 

As mentioned previously, one matter that did warrant 

examination during the course of the Wellington Defence 

Conference was consideration of cost allocation amongst the' 

participating governments . 
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The New Zealand Gèvernment declared that it was prepared 

to undertake .the survey and construction work only on the 

basis that any cost involved be shared in equal proportions 

by the British, New Zealand and Australian Governments. 58 

The Australian Government, however, expressed their con-

cern about cast allocation. In a report to the Australian 

Cabinet by the Minister for Civil Aviation, J.V. Fairbairn, 

the Minister argued that while it cappears there is no reasan 

why the Government should not agree ta the proposaI in reIa-

tion to the survey flights, a different attitude should be 

adopted in relation to the distribution of costs relating ta 

. d .. 59 permanent groun organ1zat10n costs.» These costs, the 

Minister'maintained, should be distributed in accardance with 

the principle previously adopted in relation to Empire Air 

Services; each g9vernment shauld be responsible for the cost 

of the necessary graund facilities on its own t~~ritory.60 
'>'. 

" This policy had been applied ta the Empire Air~Service 

and the trans Tasman Air Service with the result that in the 

case of the Empire Air Service, New Zealand obtained the bene-

fits of the service without·any responsibility as regards 

ground organisation, and in the case of the trans Tasman Air 

Service, the United Kingdorn Government benefited withaut incur-

ring any responsibility in regard ta ground organisation costs 

61 though it shared in the subsidy costs. 
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Cabinet approved th~ payment of one-third of the cost 

of the .three survey flights proposed and the Australian Govern" 

ment agreed to contribute in the same ratio to the cost of the 

ground organisation required for the survey flights, provided 

these ground costs were not conSiderer as 'permanent value for 

h h t , 62 t e route w en opera +ng». 

In a telegram dispatched to the New Zealand Prime Minister's 

Office conceding to the survey flight cost allocation, the 

Australian Government emphasised, however, that the decision"> 
,,> 

was «not to be construed as inferring that the Commonwealth 

(Australian) Government accepts any liability for permanent 

ground organisation».63 As far as the Australian Government 

were concerned, their comprornising attitude of late,stopped 

short where financial considerations were involved. 

The United States Department rneanwhile had received a dis~ 

" 

patch from the Arnerican Consul in Wellington reporting that 

Pan American was soon to be granted an amended route approval by 

~e New Zealand Government, and more irnportantly, that the 

New Zealand Government, the Consul believed, would not insist 

, . 

upon the granting of rights into Hawaii as that Government was 

anxious to see the American service inaugurated irrespectively. 

This eagerness on the part of the New Zealand Government, 

detected by the Americans, incorrectly allowed the U.S. Consul 

to surmize that the Australian Government would now approve Pan 

64 American's immediate entry into that country. 

> j , 
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An interesting observation is to be found in a mid-June 

dispatch from the American Consul in Wellington wfiere Consul 

Lindsay had reportedly toLP J. Pierrepont Moffat64 (a) that 

it Was\NeW Zealand who was pressuring the British Government 

in insi~ting Qpon reciprocity. Moffat, however, advocated 

the opposite maintaining th~t it was the British who were 
, 65 

pressuring New Zealand. These observations appear thus in 

complete contradiction with each other. 

It ls, however, contended that Consul Moffatt's obser-

vation seems,at this stage more probable given that the 

New Zealand Government could not afford to advocate for 

reciprocity too publically instead preferring to exercise 

more indirect pressure through the British Government. This 

was deemed necessary by the New Zealand Government following 

Pan American's decision to route its services via Noumea, 

a mere 800 miles from the Australian mainland. Indeed, Pan 

American's declsion to route its services via Noumea caused 

widespread speculation amongst the Australian press; that 

the airllne at the last insistance intended to continue ante 

Australia in lieu of New Zealand. 66 

'New Zealand's reservations about pursuing the reciprocity 

issue were also communicated to the British Government simultan-

eously lending further support to the Maffat view that it was 

indeed the British Government who was pressing the issue. 
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:~ However, the New Zealand Government may have been attemp­'. ting to justify their position to the British Governrnent whom 

they believed were in a far better position to succeed with 

the American Government. 

The understanding reached in Wellington in 1936 that the 

New Zealand Government would exert pressure through an American 

private instrumentality while the British Government would cort-

centra te on direct diplomatie negotiation with the United States 

appears to have shawn signs of collapse by mid 1939. New 

Zealand was simply not prepared to jeopardise the 'inauguration 
~ 

of the Americah service and their activities thereafter bear 

witness to this contention. 

Indeed, if the New Zealand Governrnent was entrusted'with" 

the responsibility of exerting pressure on the United States 

Government through Pan American, then judging by their now 

conciliatory approach, the likelihood of a British trans Pacifie 

air service being granted reciprocal landing rights in Hawaii 

WDlld, in June 1939/ have 'seemed rernote. 
\ 

The New Zealand çovernment was convinced that they would 

be unab1e to induce Pan American to substitute Suva for'Noumea, 

and, therefore, decided to fail back upon a contingency plan 

discussed at the Defence Conference; to obtain the concurrence 

of the company to the introduction of Suva as an alightin~ 

place in addi~ion to Noumea. 69 The most enticing aspect of the 

recommendation was to be found in the suggestion that Pan 

, 1 
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American be permitted to use the facilities established at 

Suva without cost to that company. 

The American Consul in Wellington repor~~d New Zealand's 

offer in relation to the use of Suva, and Pan American's res-

d -1.......-.-+-1,..",1 iF' " 70 ponse that it considere it ~~~ 'ta stop n 1)1. 

The New Zealand Government heeding the advice af the 

British Governrnent reminded Pan American of their obligations 

pursuant ta their agreement but this made little !mpression 

and impact with the company as the Government quickly w~thdrew 

the demand. 71 

The Fijian issue was somewhat confusingly reported with 

the Americans maintaining that Pan American had been refused 

landing rights when originally requested and that it was only 

through the shrewd negotiating skil1 of the airline thàt suph 

rights were conceded. 72 

The confusion arose from the change in tac tics adapted by 

t~e Commonwealth coalition at Wellington in 1939 which wasnow 

determined to commit the airline ta Fiji. 

On the 7th of July 1939, the New Zealand Prime Ministerts ' 

office cabled both the Australian and British Governments 

informing them that Pan American had officially requested from 

the New Zealand Government a route change; Canton Island and 

Noumea in lieu of Kingman Reef and pago'Paga and that it 

73 
planned ta commence services as early as the end of July. 

.. 
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Pan American also informed ,the New Zealand Government 

thab if ~esired it was -

cdefinitely prepared to include Experimental 
flights to Suva en route from Canton Island 
to Noumea and if found practicable from the 
technical and operational point of view, the 
Company would be prepared to continue to use 
Suva as a port of call.»74 

P~n American qualified tRe~r commitment, however, by main-

taining that the cwhole situation will be open to review should 

the inclusion of Suva as a regular alighting place praye ta be 

75 
impracticable from the" view of the Company». 

'The New Zealand Government was satisfied, not unexpectedly, 

with Pan American' s non committal answer and proposed to approve, 

.of the change-of route. In addition the New Zealand, Government 

advlsed that they were prepared ta infor~ the a~rline verbally 

that any costs incurred in constructinq )he proposed alig~ting 

are a in Suva would not be the responsibility of the Pan 

76 
.American. 

The British Government was not impr~ssed with the New 

Zealand Government capitulating attitude and stated that the 

British Government was most anxious fqr Pan American ta eall 

at Su~a as -

cthey desire that the colony which lies on the 
direct air rpute and is a natural junction for 
air services in that area, and should reap the 
advantages of the proposed air service, espe­
eially sinee ground organisation is to be pro­
vlded there as soon as possible, and sinee there 
15 no prospect in the immediate future of British 
trans Pacifie air service.»77 
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The latter comment pertaining ta the probable delay 

in inaugurating a British service is a damninq indictrnent on 

the pi tifully slow progress the Br'i tish scheme. 

The contemplated redraft as pro~osed by the New Zealand 

Government abave would have left to Pan Arnerican the ùeci~ion 

as to whether or not «skirt Suva, and would leave His Majesty's ... 
,Government in New Zealand powerless if the company_~id not 

78 wish to dQ so». 
f 

As the British Secretary of Sta te for Dominion Affa-irs so 

astutely pointed out to the New Zealand Government, pursuant 

to the terms of the 1935 Agreement between the Government and 

Pan American any route ~hanges required the approval of the 

New Zealand Government: 

«It would appear therefore that it was the 
responsibility of the Company to ensure 
approval of the New Zealand Government in 
~ny change of route which they may contem­
platé rather than to face the New Zealand 

"'Government wi th fait accompli and th an 79 
attempt to force them into acceptance.» 

The Secretary went furthe~ by offering his opinion as to how 

'how the British Government perce.ived the activities of.Pan Anerican: 

.From our oWn experience of the tactics of 
Pan American elsewhere the argument referred 
toSO i8 one of familiar recurrence and ne'ea 
not we suggest be regarded too seriously.»Sl" 

The New Zeala~ Governrnent was, however, not consôléd by 

the British Government's words of 'reassurancei Pan American's 

-- 1 
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most +eèent ~ève in securing Ianding rights from the French 

l,!1' NouJllea must bave appeared--" like a sword over the future of 
<, 

the New Zealand-United St~tes air service •. 

The British Governroent reminded thé New Zealand Govern-

ment that in- order to maintain sorne sembience of equality in 

'negotiating with the United States, it must persuade Pan 

American to accept terminal facilities in Fiji on the~r own 

terms. 

This cout~ be accomplished, the Brj,tish .rationalised, 

because Pan American had spent considerable suros of money in 

the preparatio~ of the service, inciuding the purchase of 
• 

suitable aircraft in addition to the attendant'publicity: 

«Pan American is unlikely to fore sake those 
expenditures apart from the 1055 in prestige, 
if the company decided ta abandon the route 

. solely on the question of whether or not the y 
should calI at Suva enroute to Noumea.»8l 

c 

However, in defence of New Zealand's concilitory attitude, 

it must be said that New Zealœnd wa~ certainly not in such a 

s,trong b,argainiflg posi tion ~s 'Nere the British: For PaIl American 

access to Britain was criticai to the succe$s of, and long 

terrn viability of any Atlantic operation; the 'blue ribbon' -route as termed by Trippe. 
, 

New Zealand did not cornmand the same irnportancè, a fact 

it was always conscious of. Accordingly, it could n0t afford 

to be as highhanded and complacen~ as the Bri~ish Government 

in 1ts dealings with Pan American. 

. ' 
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. ' 
-rhe New Zealand Government" succumbeà 00- the British Secretary of 

- -
-'State '$ ad.Yice and on the 19th of August 1939 cabled both 

, ~ommonwealth Governments advising them. that New Zéaland intended 
" -., , 

to in·for'm pa,Il-- American that they «cannot agree to the ~hange df 

route to inc!ude Canton Island and Noumea except on the con4i­

t10Îl that the ~hol,e matter be revi.ewed if t~e ,company does no't 

utilise Suva». 82 
. 
The Australian Go-vernm~t· had remained ctmspicuQusly silent 

. . ;,..-' ~ 
. '. "'.'. the issues which had arisen dur i.ng the' course of th.e 
~ - '" , . 

'. , 

. preV'~ous months but on the 2lst of August 1939 forwarded cables , . 

~ tô·-both the New Zealand and Briti.sh Governments éxpressing the,ir 

83 
,Gov.ernment' 5 attitude on severa! mp tter5. 

'. ; • .1";" • In relation to the Canadian Government' 5 participation, 

.'thé. Australian Governme"nt concurred with the British recommen-" 

, , 

, 

, 1· 

f 

dat ion i once Canada' '5 part ic ipa t ion had been secured, then 
>' • 

, . 
appl,tc'ation s~ould be made ta Washington for faç.il--1 ties in 

Ameri.can territory. The Government did n~';' however, comment 

.' upon the British Goverrunent' s ultimatutn that it be a pre-

: condition for Britain "5 continued participati~n. 84 

The Austra;Lian Governmellt l reaffirmed its position in 
, '. ):!, 

relation to any applicati.oh by Pan American for term~nal faci-, , / 

tities landing rights in Australia ~ if the British (T.E .A.L.) 

à'ppl:i.cation met wi th any difficul ties then the Australian ' 

Goverrtmen1=- «would not be prepared to en tertain any p~oposal 

from pan American Airways unless the United States Government 
--

'. 

.. 
; 

J 
.,--.",.1: 

" ' 
.. ': 



.: 

1 

". ~----r~ ---- -. -- - ----.- "---_______ ~. _"'!-. _____________ --'-_ 

, 

238 

w~s 'willing ta incl,ude in thè agreement an express condition 

-that reciprocity woulg. be grant~d as regard's landing ,rights 

85 in American terr itory for an eventual trans Pacifie service.» 

Learning by the mistakes of the New Zealand Governmen t, 
1 
the fa.ustralian Go~ernment regarded .such an express condition 

" . 
as infinitely preferable to any,grant of consent with the reser-

,vation of a r~ght to cancel the agreement in the event that 

reciprocal faclli ties were not forthcoming. 86 

The Gove~e~ t' s decision" in requiring the insertion of 

such a proviso in an:r concession granted to Pan American a t 

first appears ambiguous, especially when considered in light 
Il 

'. 

of the preceeding paragraph of the cable where the Govemment decided not 

.. 

( 

to entertain any request from the Company, if Washington did 

not consider the T.E.A.L. appl.ication favourably. 
/ 

However, the Australian Government speculated that Pan 
, ) 

American would soon, almost i..mmediately, request 
, ' 

author1ty from their'goverrunent and that the T.E.A.L. 
, 

.application would be delay~d pending furt,her, ~greement between 

'.' ' the particiiP,ating gover~ents. Therefore, it was an eminently 
, \ 87 . 
opportune moment to press the reciprocity issue. That the 

Australian Gover~ent insisted upon obtaining an express condi­

tion of reciprocity from the United States Government i5 an 

ihdication that the Austtalian Government ~as' still only pre ... 

pared tq neqotiate this issue at a gove~ental level. 

.. 
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';t'he cable also noted that judging by communications 

between the New Zealan5 and British Gove'rnments, Australia 

,perceiyed that New Zealand would terminate its' existing agree­

ment if rec iproci ty was not granted by the United States 

Government, a somewhat misguided understanding of the New Zealand 

, 88 
Gave rnmen t' s position in th is ma t ter. 

The Australian Government also concurIted with the Br~tish 

Government in its advice regarding the use of Fiji.
89 
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CHAPTER X 

1940: PAN AMERICAN PURSUES ITS OBJECTIVE 

News of Pan American' s rebuff by the Austral-1an Government 

came as a surprise to the U.S. State Department who had 

reckoned on a more compromising attitude in view of the increas-

ingly precarious series of developments in Europe and the esca­

lation of the conflict in China during the previous year. l 

Pan American undaunted, adopted a new tactic in its efforts 

to secure the allusive landing rights into Australia. 

On the 14th of June 1940 the Australian Min~ster in 

Washin'gton, R.G. casey, disclosed the existence of plans to the 

Australian Minister for Civil Aviation, whereby Pan American 

intended to position a 830 ton yacht in Noumea which would 

shuttle Sydney passengers from either the Auckland orginating or 

terminating flights. This would permit a San Francisco-Sydney 

service of seven days - three days San Francisco-Noumea, and 

four days Nournea-sydney.2 It is a damning indictment on the 

politicalisation of commercial aviation that the shortest sector, 

sydney-Noumea, should take the longest time to complete. 

In addition it was announced that Harold Gatt y was to tak. 

up residency in SYdnjY; affording him a greater opportunity to 

lobby more effectively with the Australian Government~3 This 

was a shrewd move on the part of the Company considering the 

popularity Gatt y retained amongst members of the Australian 

press. 
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This latest play by Pan American in positloning a yacht 

in Noumea amounted essentially 'to the commerc~al_equivalent 

of cgun boat diplomacy» and signalled the commencement 'of 

concert~d efforts and publically disclosed ambitions on the . 

part of the airline to fly into Australia. 

In a cable ta the Australian Air Minister dated the 20th of 

June 1940, Casey ~\èd the details of a telephone conversation 

conducted bètween Gatt y and himself, where Gatt y inquired as to 

whether Casey was prepar~d ta transmit lmmediately a request to 

the Australian Government permitting an extension of ~perations 

• 4 from Auckland to Sydney. 

. , 
Casey in reply ta Gatty's inquires stated that any such 

request must be initiated and subsequently negotiated at a 

governmental level, reiterating an already stated Australian 
dl , 

Government position. Consequently, Casey referred Gatt y ta the 

u.S. ~tate Department. 
1i... 

The State Department, reflectlng the more 'interventionàlist 

role which it li8S begiI'lning te assume in such mat ters, agreed wi th 
, 5 

Casey, maintaining that cthis was the procedure they desired». 

The Australian Government's rather unaccommodating attitude 

towards Pan American became increasingly public during t,he 
, 
earlier part of 1940. With the impenoing commencement of sche-

duled mail services to New Zealand in July 1940, pressure was 

gradually being exerted upon the Australian Government by various 

'special interest groups ta extend an invitation ta Pan American 
-

or to at least operaté a «courtesy visit» to ~ustralla. 
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When the Austr~lian press reported the Government's opposi-
, . 

tion to such an invitation, telegrams from organisations and 

ind~viduals were forwarded to the Australian Prime Minister 

expressing the opinion that the Government should reconsider 
\ 

its position in view that this «vital time necessitates closer 

relations between Empire and the United states».6 

In a memorandum from the Director General of Civil Aviation, 

A.B. Co~bett te the Prime Ministers Department, the Director 

General stressed the importance of the whole issue, noting that 

the Pan American request for landing rights was presently un der 

consideration by .the Department and that the ~inister proposed 

to sUQmit the matter before the Cabinet for further discussion. 7 

As to the more immediate problem associated with the exten-

sion of an invitation for a «courtesy flight», the Director 

General conceded that any reply te either the press or the var-

ious special interest groups sho~ld be worded «with care» and 

«on the lines consistent with the general policy which i,t ls 

e"xpected the Government will pursue on this matter», i.e., land-, 

lng rights only ~o be granted if reciprocal rights were conceded 

by the United"States Government. 

In a suggested reply ,ta ~he various special interest groups, 

the frecter General ~maintainea that despite re~rts in the" , 

Sydney press, «no responsible officer in either the Departments 

of Air or Civil Aviation had expressed any official. view in 

reqard te such a suggested invitation» and further that: 
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«,1 do not consider it appropr'iate that 'the 
'Commonwealth (Australia) should issue an 
invitation to Pan American Airways, a com~ 
mercial company, to divert its aircraft from 
an air ma~l trip which l understand is under 
contract ta the United States Government. 
The desirability of fostering friendly rela­
tionships with the United States Government 
is fully appreciated and ~f the United States 
Government should indicate its desire to ex­
tend the Pan American Airways service to 
Australia, the proposaI will receive full 
consideration.» 10 ' _ 
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" 

Given the contents of the above suggested reply by the 

Director General, it was certainly not inconceivab1e that the 

~ustralian Government would on the advice of the Department of 

Civil Aviation entertain an extension of the Pan American 
... -
service into'Australia. However, the Australian Government 

, ' 

remained adamant that sueh any such approaeh was to be initiated 

by the United States Government and not by Pan American. 

In response to the cable sent from Casey in Washington 

detai~ing Gatty's request, the Minister for Air stated that in 
i-

view ot the impending inauguration of trans Tasman ser~iees, 

the Government saw «no necéssity for Pan American ta continue 

west of Auckland», a somewhat eontradictor~ statement from 

that of the Direetor General of Civil Aviation who maintained 
! 

that sueh a request provided it emanated from the United States 

Id b d d f Il 'd '. 11 Government wou e aeeor e «u cons~ eratl0n» . 

. progress in the commencement of a British sponsored service 

moved, predietably, very slowly'w~th a survey flight being 

conducted by the T.E.A.LF fly1ng boat cAQTEAROA» in September 

1939 over the Auckland-Suva segment of the proposed trans 

pac i·f 1e service}2 

'. ' 
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,,' 
G~tty who was re~urning to Australia 'via New Z~aland/' 

stopped in Fiji to examine the fac~lities in Suva andrnot 

unpredictably expressed 'reservation's as' to Pan American' suse 

of Fiji. 13 Pan Arnerican was again engaged'in employing commer-

cial pressure tactics. Gatt y was fully ~ppreciative of the .. 
'desir'~ on the part of bath the British and New Zealand Govérn-

ments for the American carrier to use Fiji,' and contrary to the 

ambitions of those two governments in'making Fiji a bargainirig 

position for the furtherance of their particular aims, Gatt y; 

by exhibi t ing his indifference tCMards the matter, was able to extrac~ . ' 
: -t~-

.' further concessions from the still anxi'ous New ,Zeélland Governntent. 

The inauguration of Pan Arnerican's scheduled mail service 
... 

to A~ckland, althougn rumoùred to commence in mid 1940, was not 

conveyed to the New Zealand Government until -shortly before'the 
t' 

actual da te of commèncement " ;Which by their own' words «left th~ 

New Ze'aland Government in the dark» and w.hich caused grea t 

anxiety within thé Australian Department of Ci~il Avia~ion.14 

The anxiety emanated from purely commerçial considerations. 

On the 30th of April 1940, the long a~d eagerly awaited inaugura-. 
,) . .-. 

tion of scheduled trans Tasman services occurred marking the 

completi'~n of the world' s, longest single ~irway:/ 'Auckland via 
. '15 

Sydney to Poole,14,277 miles. 

'This resulted in the creation of a logistics nightrnare. 

'The Australian Department ,of Civil Aviationnin association with 

the ,Post Master General's Department w~s sadd1ed ~it~ the 

responsibîlity -of co-ordinating the schedules of Australian 

-,-

, ' 

.' 
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. ,<mail along variou.s ,sf7c~o:r:s ,of the Empire ~oute.; operated by 

, "no less than':three separate, airllne' companies!, Impe~lal Air-
~ 

w~ys .. Poolè té S1ngapore,' Q~TAS Empire 'Airways, Singapore to 

sydney~pnd 'T~E.A.L., Sydney t+>' Auckland. 

. " With the, imminent inauguratiqn 'of, services from Auckland 
,,'" '., . ......", , 

to the Uni'ted States, the inclusion, of .yet another a:irline with,' -, 
, • 't ~ - !. 

, 
"Jihi'Ch to' co-ord~nate. servieres requireq furt_her scheduling. 'l'hj.s 

1 proved 'most difficult especia1ly over the t'rans Tasman sector 

wh1ch 'was' from its 1nception des1gned to co-ord~nate the 

carriage of mail between London and Sydney, not Sydney and 

San Francisco. The stated position of the Australian 'Gov~rnment·,,'· 

encouraged by the attitude of the New Zealand Government vas "that-

the trans Tasman link should provide a(iequate service for 'Uniteq. 

States bound paesengers and mail. This, therefore, required the , , 

ef~'iciént utilisation of the tran~ Tasman serVi.Ces to accommodate 

and appease the Australian travelling public and dirninish any 
li-

::.merit in the arg\lalE!nt P~m AJDérican mlg'ht 
, " ' 

- 16' United States Australian service. 
, 

promote for through 

To counter such -a possibilfty thè difficu1 t task of sche-

4~.lle co-ordination was extended ta the ,Pan American service, an 

~" .. undertak1ng that was fram the çmtset; destined' to failure, given 
""", 

the 'increasingly diverqent attitudes that began to emerge between 
(, . 

" the tllfo. Tasman Go ve nmen ts wi th in the space of one year. 

1~1' ' Pan American from the begi.ml.inJ ,,intended to 'capita~ise upon 
~. 

the inherent diff i.culties and failed to ,s.chedule even its 
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:inaugural flight :in. such a way that it would connect with 'the 
'. 17 

'Ï':E.A. L. service at Auckland. 

,The Australian Government wa~ also conscious of the rami­

fications of such. inconvenient ' sche-duling, 'and -in a te-Iegram 

urgently d1spatched to the New Zealand Prime Minister' s Depart,­

"*' 
-liient on the I3th of July 1940, th~ Australian Director GèneraI 

r 

, of éivil Aviation ,conceded that ~ithout an effect~ve 'connection 

, at Auc~land with Pap ~rican,. ~cpressu.re will probably resul t 

for, (an) ,extension {Qf) Pan AmeriCa~ to Australia- ,18 To 

àvoid ~uch pressure, the Australiçin Gov~rnment in response pro-
' .. 

posed to schedule a 'spec ia 1 f 1. ight ~ the Austral~an Government 

l;?eJng prepared to .bear 23 per cent of any associated costs.19 

" ~e telegram also noted that the 'Australian Minister in 

:Was'h1ngton, R.G. Casey, had stressed the desirability of the 

press passengers aboard the Pan American fl~ght 1 h.aving the 

opportunity of visiting' AUfi.tralia via a suitâ.ble connection. 
~ 

~ telegram concludèd by stating tha t further and more 

permanent scheduling operations would need to be considered· at 

a. forthcoming Tasman Air COllUlli.ss1on meeting, schedulinç in ~eepl'" 

'20 ing wi. th the whole tenor of the trans Tasman agreement. 

On the 14th of July 1940, the rather has~ily cabled tele­

grUl to New Zealand sent the previous day from the Department 

of Civil Aviation was fo11owed by .a memorandum addr~ssed to the 

/ 
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Australian Pr~ Minister'S Department' which recommended that 

a more complete and êxtensive explanation be ,fQrwarded to the 

New Zealand Gov:errunent: expanding upon the Australian Govern-
j 

ment IS position in light of recent eventsJ
, particularly 1n 

view of the possib11ity that Pan American m1ght opera te a sea 

21 
shuttle from Noumea. 

The Department of Civil Aviation f s concern at. the 

,prospect of such a shuttle ls clear and undeniable as revealed 

, in the text of this int-er-depàrtmental Memorandum. 

Tb min1mise the value of any yach t connectLon# the Depart-

ment proposed to reschedule the trans Tasman serv~ces sa as to 

'previde for a connection ],n Auckland with the Pan Ameriean 

service. ,The Department also decided upon conducting a feasa­

bility study into the possibil1ty of conducting their own air 

serv iee be twe~n Aus tr al ia and Nourtlea. 22 

The study involved the Dep~rtment of External Affairs inves­

tigating whether the Australian or B~itish Governments already 

poss~ssed or eould poss'ess the necessary rights to operate ~n 

Australian service te Noumea. The author of the memorandum, 

Captain E.C. JOhnston, advised the Prime Minister's Department 

that certain n~gotiations for reeiprocal rights betwe~the 
'" Australian and French Governments had commeneed at one st~ge 

cbut it is doubtful whether these negotiations progressed t~ 

a stage which would enable us to claim the right to operate 

to Noumea». 23 
\ 
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The Department of Civil Aviation also advised the Prime 

Minister's Oepartment that OANTAS Empire Airways had been 

requested to fit extra tanks to their Empire ciass flying 

boats, thereby permitting regular operations to Noumea «if that 

24 becomes necessary». 

Johnston also wrote of th~ necessity of the members of the 

\ Tasman Air Commission «exploring alternative means of countering 

h P 
~__. 25 

t e an ~r1can move». 

It is ironie that the above Memorandum concludes by drawing 

to the Prime Minister's Department'~ 'attention, the opportunity of 

that depa.rt:lœnt availiBJ of itself the use of the scheduled trans Tasman 

service from Sydney with an air connection from Canberra in 

order to èxped1te delivery o~ any correspondence to the New 

Zealand Government; the instruments of carriage moving inter-

governmental correspondence were playing an important role in 

their own destiny. 

Pan American's latest ploy in the arena of international 

aVDatien politics.was b~ Mid 194D,at least as far as Australia 

• 
was concerned, beginning to produce results. 

On the Fiji issue, Gatt y appeared te be stalllng the New 

Zealand Government by recommending the investigation of alterna-

26 tive alighting areas in and around the Suva area. This was 

designed no doubt to buy crucial time which would afford the 

Australian Government an opportunity te conslder the ramifica-

tions of the Noumea sea, shuttle. 

{ 

• ,[ 

----. _J 



---------------------_._--<--

( 

255 

As ta be expeeted, news of the shuttie proposaI was not 

reeeived favourably by the New Zealand Government, ever con-

'seious of their large investment in the success of the trans 

Tasman operation. The New Zealand Prime M~n~ster after person-

ally discussing the issue with the Assistant Director General 

of Aviation, Captain Johnston, determined that with the revised 

scheduling of the T.E.A.L. connection, it would, in fact, take 

a day longer to reach Sydney by way of the sea shuttle, eve~ 

after allowing for a full days wait in Auckland. The New 

Zealand Prime Minister dismissed the.Pan American proposaI by 

stating that: 

«I should hope therefore that this amended 
timetable would meet any agitation for a 
Noumea-Sydney or Brisbane service and should 
prove an effective counter to the proposaI 
of Pan American Airways .• 27 

It is "doubtful if the Australian Gov~rnmentls fears 

were 50 easily allayed. 

On the more substantive issue of reciproeity, the New 

Zealand Prime Minister along with other memhers of the Tasman Air 

Commission,coneluded that it was at the present time «inopportune' 

~or a conference to be called with the Government of the United 
1 

States-. The Prime Minister continued by adding'that «should 

negotiations for rights to land in Australia be originated by 

the Government of the United States, a more favourable opportunity 
, 28'" 

to di'scuss reciprocal riqhts would thereby be created-. 

• 

". , 
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It seems from the above statement that the New Zealand 

Government foll~wing the inauguration of scheduled services 

several weeks earlier was prepared to admit defeat in their' 

efforts to obtain rec1procal rights, despite the inclus~on of 
'1 

an appropriate 'safeguard' in their agreement with Pan American. 

The above statement served as an admission by the New Zealand 

Government of their failure through Article 12 to obtain reci­

procai landing privileges, an admission that should have been 

forthcoming severai years previously. 

In Washington, pan American continued to exert pressure 

upon the Australian M1nister. Following the departure of 

Gatt y back to Australia, the Chairman of Pan American, Juan 

Trippe, personally entered the foray and approached Casey 

29 directly. 

trippe stated that'either he or sorne other senior official 

of his airline would fly immediately to Australia if there 

existed the possibility of the Australian Government agreeing 

to extend their service from Noumea to Brisbane or Auckland to 

Sydney. Trippe further suggested that unless the airline was 

able to sec ure the necessary landing rights in Australia, the 

entire Southern Pacific service would be discontinued. Casey 

was not impressed and remarked that he believed that such a 

comment was ctypical of this company's tactics». Relying on 

cgenerally informed opinion», no doubt influenced by British 

diplomatic opinion in Washington, Casey concluded that while 
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the company was good ccommercially and technically ..• their 

methods of achieving their ends are circuitous and notably 

30 lacking in frankness and honesty.. . 

Trippe maintai~~d that the airline would be satisfied with 

a provisionai license to be revoked by Australia at any time or 

in the event that Australian landing rights in Hawaii were 

refused. However, Trippe under-rated Casey. Despite 

his disclaimer that he was unfamiliar with the Government view-

point on the matter Casey was quick to reconcile the Pan American 

offer with the ineffectiveness of Article 12 in the New Zealand 

Agreement and was not, therefore, ready to entertain any Pan 

American proposaI along those lines. Trippe's offer to make 

available to any prospective Australian air company the use of 

aIl ground establishments, created by his company also did 

little to impress Casey who in reply to aIl T~ippe's entreaties 

maintained that he had no instructions ·to discuss or negotiate 

with the airline, but tnat the details of any proposaIs would 

be conveyed to the Australian Government. 31 

However, what ultimabely determined Casey's opinion, apart 

from the persuasive attitude of the British Embassy in Washington 

.who considered Pan American's methods «unsavoury., w~s the 

series of conversations that Casey had personally conducted 

with senior American governmental officials who insisted that 

the United States would not grant landing rights at Hawaii on 

32 account of creating a precent for Japan. Casey was, therefore, 

"J 
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very much appreciative of the hollowness o~ a reciprocity 
~ 

clause inserted into any agreement concluded with Pan American. 

The Australian Prime Minister~s Department immediately 

cabled Casey in Washington upon receipt of the details of the 

33 Trippe conversation. 

Reinterating the policy of t~e Aûstralian Government that 

any negotiations must be conducted at a governmental 

level, the cable considered the comments of Casey as to the 

integrity of Pan American and noted that the methods described 

by Casey were «in line with press propaganda here, probably 

34 
inspired by (the) company». 

One m~jor revelation contained within the cable directed 

te Casey was the statement that the Australian Government wou1d 

be prepared to concede landing rights to the United States 

Government conditional upon the basis that similar rights be 

granted in Hawaii when requested by the Australian Government. 

conceding that a British Pacifie service would be unlikely to 

be established until the expiration of hostilities in Europe, 

the Austra1ian Government saw the insertion of this option, 

unlikely to be exercised in the foreseeable future as a means . 

whieh cmight assist» the United States «overcome (the) Japanese 

diff ieul ty,.. 35 

The cable also revealed that from a governme~t standpoint 

there were appreeiative advantages in the Pan American service 

being e~tended to sydney36 but in August 1940 the Government 
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still: adhered ~o the principle of alleg1ance and commitment' to 

a British Commonwealth coalition policy which negated any 

commercial advantages that may accrue from the direct American 

service. 

It is interesting to follo~ the progression and change in 

attitude and consequently priorities of the Australian Govern-
-r. 

ment within the space of one year, a change brought about by 

the exigencies of war. 

The «press propaganda. to which the Prime Minister's 

Department wrote 50 disparagingly of in the cable addressed to 

Casey appeared to be achieving resu~ts for the company; there 

was increasing support for a reconsideration of government 

attitude towards the Arnerican extension. 

Most notable amongst those who joined the rrovemr:mt in advœa.ting 

for a Pan American extension was the Premier of Queensland who 

requested that the Federal Government cgive favourable cons id-

cration' to the proposal now submitted before the Queensland 

Government of extending the Arnerican service from Noumea to 
" 37 Br·isbane» . 

Other interested parties~most significantIy the Australian 

Associated Chambers of Busines~ ex~ressed their opinion by 

strongly urg~ng that the Government extend an invitation to 

pan Arnerican for at least an invitation flight to Australia in 

order ta allow «businessmen the oppor~unity to discuss trade 

and Qus1ness'matters with officiaIs on board the aircraft».38 
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Other praminent advocates af the extension included 

Sir Walter Massey Greene who appeared in turn to be lobbying 

on behalf of W.S. Robinson described by the Minister of Civil 

Aviation cas a weIl known Australian identity in the United 

States, unassociated in'any way with Pan American»~39 

Massey Greene not satisfied with the reply he had received 

from the Minister, J.V. Fairbairn, that «extension of the 

American service would be to the serlous detriment of the 

British (trans Tasman service) and incidently affect the 

finances of the three Governments concerned •.• and further rea-

sons which l can not explain in detail», wrote to the Prime 

Minister R.G. Menzies on the 2lst of August 1940, despite the 

request of Fairbairn that Sir Walter «not be a party ta any 

public pressure •.. which would for the reasons indicated would 

prove very embarrassing ,to both the Commonwealth (Australian) 

and New Zealand Gavernment».40 

Massey Greene while subscribing ta the Government po~ition 

felt compelled, however, to convey to the Prime Minister the 

contents of a cable recently forwarded te him from Robinson, 

then currently in the United States. 

Robinson made the observation that the reasons advanced at 

least 0fficially in refusing Pan American entry, were «exactly 

simi1ar (to) those 80 disastrously used te harnper creation of 

(the) ,aireraft industry in Australia, the effects of which upon 

41 national security are weIl known to you •• 
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, 
Robinson went further in ~ffering, the ra~her novel, or 

at least not publicly and widely'known view, that the 

British Government would welcome such an extension adding the 

dire warning that the ~Pacific·dorninions will as weIl, once 

they wake up to (the) fact that the"ir very existence depènds 

upon the intimacy of relations and friendship with the United 

States-. 4T_ 

Robinson forsaw no fear of any pressure being exerted upon 

the Government by Pan Amer~can, as that Company was anxious to 

cact only ln strict accordance wi th Governmerits policy but tha't 

(a) public statement by your g6vernment that existing service 

43 is welcomed would be very helpful •. 

The Australian Government was not, however, swayed by 

Robinson's comments and conceded that «aIl responsible opinion 
, . 

in Australia realises the desirability of maintaining the best 

possible relationship with the United States and we appreciate 

the advantage of having the Pan Ameriçan service extended to 
, . 44 
. A\lstralia-. However: 

c ••• we a're not neglecting the question rather 
we are proceeding cautiously in order that we . 
shàll not place ourselves in a position inimical 
to our future interesës from which we might 
find lt difficult ta ·withdraw .• 45 -

The 'reciprocity issue still, at least as far as the 

Australian Government vas cORcerned, precluded the Government 

from granting Pan American landing rights, such a concession 

cWDuld prejudice the prospects of establish~ng a British service' 

" ",,< .--
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- 46 ' , 
for very many years». Even i{ , as the Australian Government 

r4tionalised, developments in'technology did permit the operp­

tion of a service from a ~r1tish equatorial island direct1y te 

Canada, such a service would run at ca great commercial d~s-

47 
advantage». Hawaii was thus essential. 

The position of the Austra1ian Gover~nt so ,far as they 

'vere prepared to negotiate on a governme~tal b~sis, appears to 

have made 1ittle impression and evoked little response from 

the American Government with Casey reporting that the Arnerican 

Government having shawn eno inclination to diseuss reciprocal 
! 

, '1 
1n the Pacific and had, in fact, carefully refrain~d air r'ights 

from Any such discussions in regard to small islands betwe~n 

Australia and the United States».48 
~ . 

This lack of int~rest on the part of the United States 

Government exemplifies t'he inconsistency with ,the nov publicaly 

expr~ssed gove~nt policy concerning the negotiation 'of 

foreign air service agreements. 

Agreements with the Britis~, Frènch and Po~tuguese 

Governments oriqinally conc)..uded as private int,ernationa1 con-, 

tracts, w~~e subsequently re-negottate~ by'the United States 

Government in conformity With the eXpressed objectives, now 

flO cl~a.tly', enunciated .in. the Civil Aeronautics l\ct of' 1938, 

1. e. on a 9,overnsaental basJs. 

.' . " ~ ." \ ' .. 
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Thus whi.le the Un'ited States Government had succ.essfully 

re~negotiated their ait sè~vice agreements with the British, 

French and Portuguese Governments over North Atlantic traffic 

righ~s, they were not prepared to re-examine their position in 

-the Pacifie • 

• The State Department ha~ expressed on numerous' occasions,._ 

1ts desire to assume responsi.bility for negotiating aIl such' 

~, ." agreements, but appears to have been stymied in its efforts by 

policy considerations E;manating from the War and Navy -Departments, . 
! 

prohibiting the concession of ahy landing rights in Hawaii. 

To thbse nations bordering the Pacifie, the overriding 

importance of national security perrnitted the United States 

Government to rely upon a negotiating technique which that ~ame 

government has expressly disavowed in other regions of the 

'world.· .. . , 
Australia was not, however, prepared to negotiate on these 

discr imina tory term.s .• 

The prejudici~l affect both financially and diplornatically 

of permitting·an American extension directly from Noumea to .. 
either Br'~sbane o,r Sydney thereby detraëting from t'rans. Tasman 

traffic remained an integral part of Austrë;ll,ian Governmental 
, ' 

poliey, although the Government was prepared to concede that 

this constituted a ca lesser con.sideration» and a consid~ration 

cnot of sufficient importance to outweigh'the advantages of 

having the Pan American service actually extended to Australia 

on a basis that gives us (Aust~alia) rights for a British service 

to Australia •• 49 
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,The Austra11an GOvernment ,much ta tijeir -crea~t was keenly 

aWare of the detriment~l"affelt ~ ~iree~ -~er~ice ommitting 

Auc,kland woulél have on the N~w Zealand Govern~ént and despi te 

Au~tralia's financial pa~ticipatlon in T.E.A.L., the Government 
• • 

conclu~ed that Australian interests would nôt be prejudiced by 

a direct serv,ice «b,~t (th.pt) New' Zealand would object to tl'?e 

lO~s of th~ American service».50 

" 
A report filed by the Assistant Director-General of ciVil 

Avd.ation, Captain E.C.p Johnston, following' his ret-urn fr~ a 

'Tasman Air CqMmission meeting in Wellington in July 1940~ reveals 

sorne important observations' concerning "the New 'Zealand position. 

Johnston after assuring the New Zealand delegates that 

«ther~ was nO.reason whatsoevér to imagine that t~Commonwealth-
, . 

(Aust~alian} Government would fail,to observe'faithf?lly Its, 

undertaking in ~egard- to permission for an American service to 

Australia»,51 qua~ified that assürance by s~ating candidly his 

personal view that Pan American was ai~ing to extend their 

,service t.o Austral ia, qnd that i t WQuld not be easy for the 

Australian Government to ~gndre strong pub~ic pressure for such 

an extension «if such pressure were engendered b~ shFewd Pan 
, : ~ 52 

American propaganda or manoeuvres». 

Johnston' s candour extended to mentioning" to senior members 

of the New Zealand Government including the Prime Minister, ~ , 

Peter-Fraser, that tne cembarrassing position which we aIl 

found ourselves today, was in no small measure due to ~w 

Zea!and's actions firstly in 9ra~ting permission for' the. 

, 0 t 
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.' Pan AmeriQan service'witho:ut securing proper rights for a 

British service to use American territory, and secondly in 

aCquiescing in No ume a being included on the an American route, 

al thou9h' i t had been agreed a t the Welling on Conference that 

such approv.al would not be given by New Zea and, but that every 

en~eavoür should be' made to have Fiii included as a stop instead 

of Noumea •.• 53 

, 
_The above comments which Johnston later admitted he felt 

justified in ment'ioning, must appear as the fi:rst time such 
~, 

candid and frank views by a senior bureaucrat of the 

Austr,alian Government were expressed, attributing to the New 

Zealand Government responsibility for the series of events 

'wl\ich l;lad occurred over the previous fi ve years. 

The New Zealand Prime Minister in response to Johnston' s 
o u 

almost ac~usatory remarks, at.tributed responsibility for the 

1935 Agreement and in particular Article 12 'upon . ~he previous 

goverrunent, a popular political technique which he admitted 

chad done wrong in granting pernüs'sion for the Pan American 

. . tl-° t' . l' ht 54 serV:Lce OW~ uOu secur:Lng proper rec:Lproca r~g s». 
f 

As to the second cri ticism directed by JOhnston, Fraser 

r~iterated Pan American 's claim that the company was committed 

t9 use Noumea and that New Zealand' s concurrence with that 

'0 ex~lanation was influenced by a desire t<1t maintain cordial 
ob 

relation~ with the United St:ates cby avoiding any appearance of 

denying l'easonable requests by Pan Arneri~an 'Airways». S5 

, 
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Jqhnston coun tered Fraser 1 s explana tion wi th the no doubt 

sarcastically intenŒrl remark that the At,lstralian Government wa$ 

also anxiou~ «to maintain, the most cordial relations with the 

I1nited States». 56 Johnston formed the impression that the New 

Zealand' Prime Minister aione appreciated the Australian diffi-

cul ties unI ike sorne of his Ministers and Officers 1 who he 

believed, we're inclined to feel that Australia had only to 

firmly refuse permission for a Pan AInerican service to Australia .157 

The Australian Prime Minister, R.G. Menzies, immediately 

alla~ed J~; 1\ears that the New Zealand Government may have been 

,'" harbouring cdncerning the inallguration of a direct air servi.ce 
." .. " \ 

to Australia from Noumea, but continued ta express concern aver 

the tactics which Pan American appeared ta be employipg, in 

particular the use of the sea shuttIe, and appeared to be pre-

paring the New Zealand Government for the possibility that the 

Australian Government might as a result of public pressure find 

it necessary to eventually concede to Pan American 1 s request. 58 

An article appearing in the sydney Sun entitled «Pacifie 

Aviation Faces Big Changes" suggested that there was great 

speculation in the United States that the Canton Island -

• Honolulu sector may be divided into two shorter seetors, wi th 
, 

the inclusion of a stopover at either Christmas or Palrnyra 

Islands. 59 

Acting immediately upon this report, the now acting Director 

General of Civil AViation, Captain E.C. Johnston, recornmended to 

"""t 
,', 
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~he Prime Minister's Department that an investiqati9n be 

inunediate1y conducted into determining the soverelgnty of eaèh 

of the is1ands, in order that either of these islands be used 

as an additional bargaining p1atform to secure reciprocal 

rights. 

Contrary to press spÈ!~~1ation, the Austra1ian Mini'ster in 

Washington, R.G. casey cab1ed the Australian Department of External 

Affairs, asserting that Christmas Island while not eonsidered 

of any interest to Pan American they «may be of definite' interèst· 

60 to the Uni ted States Navy for defence purposes».' 

Pan American, as Casey had 50 correctly assessed, did not 
• 

demonstrate any interest in either of the islands, no doubt as 

a resu1t of the adequate operating characteristics of the Boeing 

314 aireraft ~hich permitted non-stop service between Noumea 

and Canton Island. 

The fact that the Australian Governrnent was so anxious to 

act upon mere press speculation serves to il+ustrate the ~mpor-

tance tnat Go~ernment was now ~ttaching to the trans Pacific 

service,~ an importance that was beginning to assume levels of 

61 
urgency by August of 1940. 

Pan American continued to exert pressure on the Australian 

Goyernme~t, the latest tactic employed being the arrivaI of 

certain Pan American Directors in Noumea, who announced their 

intention of continuing directly onto Australia .aboard the 

recently arrived yacht «Southern seas~ a prospect the Australian 

Government termed as confirming their , 
.. 

62 eworst fears». 
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, , 

Ultimately the Austral'ian Government was able to avoid 

th1s predictame~t b~equesting that the New Zealand Government 

extend an OffiC1al/invitation ta the Pan Amer1can party to vis1t 

New Zealand, an ititation which was readily accepted. 63 The 

Pan Amer1can delegttion in the1r disCussions with senior New 

Zealand Government off l.C ials inc :),.uding the Pr.l.me Minister made 
~ .. 1 r 

, ~, 

b l l f d ' 64.' , II a sa ute y no re erence to a propose extens10n, nor .l.rOn1Ca y 
, 1 

did the delegat,ion raise the issue with any representatl.ve of 

the A4stral1an Government during their subsequent visit to 

Aus'tralia. 6 5 

The British meanwh~le had reassessed their attitude towards 

Pan. American and were now prepared eto meet the w1shes of the 

Company at a time when the1r goodwill is of great value to us 

66 in other sphere s» . 

The above comment was elicited foilowing a request by Pan 

1 American to extend to Singapore their Mid Pacific service via 

Manila. The British were particularly concerned about their 

inability to continue air services from Singapore to Hong Kong, 

,f'ollowing the withdrawal of landing facilities in French Indo-

China, and the lack of suitable aireraft available to complete 

the lon~ flight sectors involved. Coupled, with a suspension of 

the British service from Bangkok to Hong Kong, the British were 

67 
extremely canxious ta reduce the isolation of Hong Kong». 

The British Government consequently informed the U.S. 

State Depa~tment that as a war time.measure only and reserving 

.. .J --- . 
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the right to reciprocity in principle, that Government would 

accede to an American extensi~ provided that such ~ service 

continued to land at Hong Kong en route to Singapore in every 

case. Furthermore, the permission was to lapse automatically 

upon the conclusion of the war, or when the British Government 

was itse1f able to re-establish an air service to Hong Kong. 69 

": 

The Australian Government was not over1y enthusiastic with 

the British concession believing that it wou1d weaken the 

commonwealth coalition and hence their effective bargaining 

position with the United States·Government.
70 

By the end of 1940, it appeared that Australia's hardline 

attitude towards an American extension had left it isolated. 

The British faced with more immediate and pressing problems 

closer to their shores and in other parts of the Empire, were 

prepared to accede to further American requests without obtain-

ing any assurances of immediate reciprocity. 

The New Zealand Government consistent with its conciliatory 

attitude, which led subsequently to the inauguratiOn of scheduled 

services in July, feit confident that it had avoided at Ieast 

temporari1y, the threat of being excluded from any trans Pacifie 

operation. 

The United States Government remained adamant in its opposi-

tion of granting access to any foreign carrier into Hawaii, 

which permitted Pan American to act independently, employing 

tactics and strategies designed to accomplish its own ambitions; , 
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a situation which the United States GOvernment no longer toler-

ated in any other sphere ,of ,international airline œperations. 

Australia would be forced within the space of o~e year to 

re-evaluate its position; a position which was, with t~e benefit 

ot hindsiqht, 'no longer realistic or tenable. 
, 1 
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cHAPTER XI 
5 

19~1-l942: NECESSITY OICTATES POLICY: 
THE AUSTRALIAN GOVERNMENT ACCEDES 

Re-evaluation and re-assessment of the Australian Govern~' 
,"" 

ment t s 'atti tude to their position was attributable to severai 

factors. 

Specifically and u~questionably, the most important consid-

eration ~n that re-evaluation process came as a result of dis-

eussions conducted between the British Prime Minister, then 

Winston Churchill, and the Australian Prime Minister, R.G. Menz~es, , 

in London in March 1941. where contrary te assurances provided "~ 
the previous year that in the event of a Japane~e attaek the 

British Navy would be sent to protect Australia; MenzieS was 

now confronted with the revised strategy that any British aid 
. 1 

would be delayed, if indeed sent at aIl to assist Australia .. 

The Australian Government in response began to look mot;e. ~ :~~ 

favourably towards the United States for assistance, exemplified 

by the enthusiastic reception given a visiting American naval ,. 

detachment the same month. 2 

Coinciding with Menzies disheartening and unproductive dis-

cussicn in London, the Australian Minister in Washington, R.G. Casey, 

cabled Canberra with the report that Australiats continued 

resistance ta conceding Pan American landing rights, was 

cmagnifying the whole question of Australian-U.S. relations, and 

doing Australia harm in other and more, important directions».3 
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Warned Casey: 

4Whilst the subject as such has not'been offi­
cially raised with me lately, our virtual 
refusaI to re-open the question has been brqught 
into conversation on more important matters by 
Secretary of. State and Sumner Welles and by less 
senior offic~als with Watt. Implication has 
clearly been that wh~lst we are seeking very 
whole-hearted co-operation in certain future 
eventualities at the same t~me we steadily refuse 
to grant landing rights in Australia despite 
their importance from a defence point of view. 
It is not put as bluntly as this but there is no 
do~t as to the meaning.~4 

Caséy continued: 

-cCompared with the great iSSUes that are at stake 
l submit that this matter is relatively trivial 
and l strongly suggest that in the present emer­
gency (that) it would be wise for the Commonwealth 
(Australian) Government to re-open and give favour­
able consideration to this matter after necessary 
consultation with the United Kingdom and the New 
Zealand Governments .• S 
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Casey went 50 far as to propose a series of alternative 

schedules for the American service and recommended that te re-

solve the reciprocity problem, landing rights be limited to a 

defini~e per\od after the termination of the war,~ their contin-

uance thereafter being conditional upon the granting of reciprocal 

lan<iing rights in Hawaii and California:. , «A generous ge~ture on 
~{ . 

, 
;" 

our part», wrote casey,' cmight in rny opinion produce valuable , 

results in other important directions.»7 

Reciprocity and the ability to use those landing rights in 

American territory was, as far as th~ Commonwealth coalition was 

concerned a moot point in 1941, an~as Casey suggested,if and 

~ .. 

~ , ._. 
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wben the British ~erge successfully from the war, then 

confined to Europe, the United States would have no scruples 

ln granting, Sritain and its Commonwealth members landing rights 

in Hawaii but at the sarne -time deriying them to the Japanese. 8 

As evidence of this more co-operative spirit eoncerning 
- . 

the 'use of Hawaii, Casey cited the recent ferrying of desperateiy' 

needed PBY 5 Catalina flyinq boats o~dered for the Royal 

·Au~t~a11an Air Fo~ce, from San Diego, which neeessitated a 
" 

~echnical $top~over in Pearl Harbour. 9 

:,For diplomatie reasonS, delivery hàd to be a civil under- 0 

tak~n9 as the aireraft h~d been ordered for an air force actively 

at war, while the United States stiil maintaineœ its neutrality. 

One purchasi,ng condition was that eaeh aireraft should be floWh 

to Honolulu under Am~rican c~nd, and then only at that point 

should i t be f~ by the Australians. The ferrying operà tion was 

compl.eted successfu11y over- various phases durJ.ng 1941, aircraft' 

being flown beyond Honolulu by QANTAS crew. 

Ironically the QANTAS crews employed to operate the deliv-

ery operations flew to Honolulu via the T.E.A:L. service to 
o 10 

Auckland and the Pan American connection thereafter. 
V 

Casey's comments were relayed ~o Menzies in London by the 

acting Austra1ian Prime Minister A.W. Fadden, who added that 

for reasons of «high pol'icy~ touched u.pon in Casey's cable, tne 

.Australian Cabinet had been eonsideringll the !«des .. irability of 

re-opening the question of an extension to Pan American for a . 

service to AustraYia •• 
12 
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Re-affirming that the Australian Goverrunent had also fel t 

bound by the agreement confirmed at the Wellington Defence 

Conference in April 1939 for consultation between Britain and 

New Zealand, Fadden request:.ed that Menz1es ra1se the issue with 

the appropriate British authorities and explaln that «influenced 

by the consideration set ou~ :Ln Casey 1 s telegram, the Commonwealth 

(Australianl Government -considers that 1t would be of advantage 

to intima te of l ts own accord to the Un1 ted States Government 

that it is ready ta dl.sCUSS (an) ex:tens1on of the Pan American 

, A l' 13 serV:Lce to ust!:'d :La». 

However Fadden and the Austra1ian Cabinet inslsted that any 

forthcoml.ng offer must preserve the condl.tion that the granting 

of terminal rights wou1d be conditional on reciprocity being 

acceded when a future Conunonwea1 th appl icat10n was submi t ted. 

Cabinet did, however, concur with Casey's suggestion that the 

American Government should be given to understand, that for 

practical reasons, such a service would not be established for 

sorne time. Thus as far as the United States was concerned, the 

rec iproci ty issue would remain nominal or dormant for at least' 

h ' d' f 14 t e lIDme la te u ture • 

Cabinet fel t obliged, however, to state that any 

approach to the United States Government shou1d not devia te or 

detract from the Government' s consistently held view on the 
J 

issue of reciprocity and that any proposaI, rnerely represented 

a. change in attitude as to which party should initiate the cffer; 
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hitherto the Australian Goverrunent maintained that any proposaI 

should emanate from the United States Government. The .Jll0d~fi-

cation, Cabinet regarded as « fully justif ied on present broad 

political grounds». 

Fadden' s la.st statement recount~ng the Cabinet 1 s view ~s 

interesting. Whether «broad political grounds) refers merely 

to the Australian electorate or rather to the interna tional 

polit ical arena is not clear, but local public pressure spurred 

on by Pan American 1 s sympathe tic local press and the revela t.i,on, 

that Britain was not in a pos ~ tian to adequately pratect 

Australia, may have prompted the remark. 

Menzies did indeed discuss the matter with the British 

author l.ties adopting the Fadden/Casey recommendations, except 

in 50 far that the initiative should still emanate from the 

Amer~can Gavernment, although at the same time canceding that 

it m~ght «hard1y be possible (ta ask) that when next the 

Australian Ml.nister in Washington was approached an the 

matter by the State Departrnent 1 he should ask that a cornmunica-

tian •.. be made ta him in writing putting forward a definite 

16 proposal» . 

The Singapore conditional reciprocity c~ause17 and Qther 

aspects of the revised Australian position_ were conveyed to the ~ 

New Zealand Prime Minister on the 2nd of May 1941,18 Wit~~ 
------1'"9 

reply returned to in Australia on the 3rd of JU~41".. 

/~ 
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New Zea1and in favour of the Austra-Ifa-n-proposal -insisted, -

however, upon adequa te protect~on of trans Tasman interests 

together with the stipulatic,>n that any reciprocal rights obtain-

ed from the American Gov~rnment be obtained conjointly for the 

, 20 
British, Australian and New Zealand Governments. ) 

The Australian Government had ra ther inadv1.sedly referred 

in the above cable to New Zealand, to Canada 's part1.cipation 1.n 

any ensuing negot1.a tions with the Amer ican Government. New 

Zealand responded by referring to the recommendations of the 

Wellington Defence Conference in April 1939, whereby canada' s 
~ 

participation, it was decided, shou1d be obtained, in order to . . 
strengthen the Cornrnonwea1th's coalition's bargaining position 

-----------~ 
-----~----~ with the United States. 

Canada as previously mentioned22 had never J3xpre:ssed much 

------------
,-----

interest in the inauguration of a soutbern' Pacific service, and 
~ 

the addition, of yet another ~more i·ndependent1y minded 

----Conunonwealth n~~/into t'he consu1ative process was 

\ ----counter p dûctive. 

Given that Canada's views had not been solicited by either 
1" 
'" 

the British or New Zealand Governments fol1owing the conclusion 

of the Wellington Defence Conference sorne two years previously, 

the New Zealand Government' s insistence upon determining Canada' s 

position was yet another obstacle in a saga already inundated with 

superf luous considerations. 
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- -The Austral±an Governmen~regarded Canada's partie1patI?n- -

in the trans Pacifie service as raising an issue ~1ich was at that J.X)int 

quite premature, but expressed its reluetanee to negot1ate 

with the United States without first ascertaining and hopefully 

s~curing Canad1an participation; a task tpe Austra11an 'High 

Commiss1oner iEV Ottawa was instructed immediately to 'obtain. 24 
c 

~The High Commissioner was inrormed, however, by the 

Secretary for the Dep~rtment of External Affairs in Canberra 

that he may, at his--d:i-seretion, in.forro the CaI1adian authorities 
-----------------

~-t--hatTf it proves impossible to secure a condition of reciprocity 

then irrespect ive Australia st1l1 proposed to of fer the'" 

United States Government landihg rights in Au~tralia for a 

period lirolted to the war and twelve rronths later. nus was on the under-

standing that Australia and/or New Zealand would terminate the 
.ft 

agreement at the end of that time if recl.procal rights were. still 

withheld by the United States Government. 25 

The Australian Government was becorning increasingly anxious 

of its IX>sition, a judging by the frantic tore of the above eammnque, and the 

now unsatisfactory nature of the Australia-United Kingdorn air 

service via the Middle East. 

The Canadian Government concurred with the Australian 

l' Governrnent on the question of reeiproeal rights and expressed 

their willingness to approve of the proposed appraach ta the 

American authorities. However, ever réalisticly and erninently 

sensible, that Governrnent ernphasied that the establishment 

of a British trans Pacific s~xvice would not be feasible until 
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time 'would the Canadian Government be prepqred to take what-
• 

ever action was deemed necessary to co-operate with the other 

Commonwealth Governments in respect of this issue. 26 

This rather aloo r attitude was a portent of the same 

non-:-Jommittai policy which uitimately led the canadian Govern-

ment after the war to operate their own service across the 

southern Pacifie, indepet;ldent of other Br.itish Commonwealth 

. 27 
1nterests. 

The New Zealand n addition to raising the issue 

of Canada's participation also i troduced as a condition the 

requirement that before the commencement of any discussions 

with the United States Government, the course of the route to 

28 Australia be determined amongst the Commonwealth Gov~rnments. 

Casey foreseeing such a stipulation by New Zealand pro-

29 
posed that Pan Amerioan opera te alternative flights to an 

Australian and New Zealand terminal. 30 

The current Pan American schedule called for operating a 
. 

fortnightly service to Auckland. Casey suggested that an al ter-

native fortnightly landing be made at either Sydney or Brisbane 
~ 

direct from Noume~i i.e. interpolate another service between 

the United States and' Australia direct via Noumea. 

Casey t s New Zealand counterpart in Washington, 31 arrived at 

two aiternàtive schedules: one weekly service from the United 

States to Noumea, Auckland, Sydney, Noumea and returni the 



( 

\ ) 
fi - --~----

;' 284 

---next_Yleekly s~;r'y_ice Nournea, Sydney, Auckland, Noumea and return 
) 

te the United .States, a circuit reversed weekly. Alternatively, 
o , 

retention of the present fortnightly,service to Auckland but 

'on~each alternative, i.e. monthly, servite weuld continue onte 

sydney.32 

Thus the essential difference between the Australian and" 

New Zealand proposaIs was that while the former preferred a 

J direct connection, the latter, ever conscious of its precarious 

position, wanted to ensure that all Arnerican services traversed 

Auckland. Both Governments were, however, unanirnous, that the 

Pan Arnerican service shouid not enter Australia from Singapore; 

ironie given that Australia had proposed a qualification of 

Resolution 2 in the Wellington Conference of 1936, based upon 

the grounds that Australia wished to reserve for itself the 
Q 

option',,?f permitting an" Arnerican service to enter Australia from 
.r 33 

the nor'th. 

Adopting the pop.ù.ar New' Zealand position, the Australian Goverruœnt 
-

opposed the circuitous routing, fearing that Pan Arnerican' s carriage 

of fifth freedom traffic over the Tasman wouid affect seriously 

the finances of T. E .A.L. , ,which would in turn necessitate «a 
34 further increase in Governmental payments to that company». 

While both Tasman Governrnents failed to agree on the pro-

posed routing, the irony was that the Australian Government 

realized that ultimately both Pan American and the United States 

Governrnent would make-th) final decision, as any extension~ 
1 . 

involved the re-evaluatLon of the American airmail subsidy 

payments. 35 
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On _the _14th 9:LAug!J,$t_1941, the acting Prime Min1ster of 

New Zea).and, W. Nash, ca bled the Australian Pr ime Minister 

advising ~hat his Gdverrunent was prepared to commence discus­

sions with Pan American specifically ta secure a variation of 

Art~cle 4 of the amended Agreement of 1935, s~_a.;.;to provide an 
f' 

alteration which would enable the service ta be extended ta 
, 36 

Austra]ia. 

The New Zealand Government had decided to atld to their 

general policy an extension of services to Austral1a, subject 

to the stipulation that Pan American cont inue to cal'l at Auckland 

d '1 d' F'" t 37 an an ~n ~J~ en rou e. 

In addition, the Prime Minister 'suggested the establishment 
, 

and promotion of an inter-governmental organisa tian representing 

the British, Austrë;llian, Canadian and New Zealand Governments, 

respcnsible for negotiating and concluding air services agree-

t b t it t ·· t' ' ... 1-. 38 men s e ween s par l.C l.pa l.ng meUUJers. 

Two days la ter the Australian Government replied39 sta ting 

its opposition to the double. crossing and circuitous route plan, 

citing unwarran\.ed trans Tasman competition with T.E.A.L. and 

in the case of the double crossing' proposaI, a full days transit 

delay in each direction cornpared to the reduced transit time 

n 40 
required wi th a direct Nournea-Sydney stage. 

Regarding the inter-governmental proposaI, Australia con-

sidered the matter, at least for the present time as inappro-

priate; «li ttle purpose would be served by further d~Scussion 

amongst the governments regarding the inter-governrnental organi-

ti . d 41 sa on requl.re ». 
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Governmen t 

'""" accept t~e 

direct routi~g policy plan; the message ending with the words 

that if the war forced the discontinuance of the trans Tasman 

service, then the Commonwealth (Australia) must endeavour ta 

maintal.n an air service to Amèrica by any available means.
42 

This closing remark is ambiguaus. It can be inte.rpreted 

to mean that the Australian Government would a~cept the New 

Zealand Govèrnment's circuitous routing plan or that the 

Australian Government intended to forc.e upon the New Zealand 

Government their direct routing plan. 

The second construction is advanced on the basis of a 
,.J / 

telegram sent simul taneously to Casey in W'~shington. 
1 

The contents of the, two cables were identical except for the 

in~ertion of two addi qonal paragraphs, the most important 

being the penultinate which directed the Minister to consult 

Pan Ame'rican for their views on the Austràlian al ternative 

route plan and «also the possibility that Sydney be a terminal 

instead ~f Auckland as a counter to New Zealand' s present view, 

if this should become necessary. We do not, however, desire 

this if reasonable alternatives become necessary».43 

Clearly Austra lia' s patience had begun ta wear thin follCMing 

New Zealand's.seemingly inexhaustible list of conditions and 

stipulations' Australia was now ready to seriously negotiate with , 
,,--

bath Pan American and the United States Government 0. 

,'\ 
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A rnost revealing insight into the rev~sed attitude of the 

Australian Government is to be found ~n a memarandum prepared 

by the Director-General of Civil Aviation addressed ta the 

Minister of Ci vil Aviation where the former, saw the principal 

issue as one of deciding whether the Austral1.an Gavernment 

should concede Idnding rights to Pan American without lnslsting 

~ . . 44 
upon ;reclprocl ty. 

Corbett felt Australia 1 S posi tlon to be weak on this 

point and to counter any cr!ticism forthcom1.ng from the New 

Zealand Governement he was prepared to counter that cri ticism 

by stôting that New Zealand appeared perfectly willing ta allow 

Australia to protect the Empire 1 s interests at the\ expense of 
--' 

its own. 

"Probably New Zealand and the Unl ted Kingdom will 
propose this (Australia forgoing reciprocal rights) 
but New Zealand did do the same thing in orcier to 
obtain Pan American service when her need was less 45 
than the Commonwealth' s (Australia' s) present need." 

The Director General suggested that the Australian Government 

re-examine its pr~t policy and "if Austral.ian landing rights 

are no longer a valuable bargaining point, Austral1.a was depriv-

ing itself of a needed war time corranunication and not helping 

herself for the future".46 

Casey, who was one of the ear1y protaganists of the 

Austra1ian Goverrunent re-examining its posit ion cabled the 

Department of Externa1 Affairs in Canberra on the 29th of 

September 1941, reporting. on the ser~es of private discussions 

47 he had comp1eted with the State Department. 
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Emphasising the preservation of trans Tasman interests, 

and the position of New Zealand in his discussions, the State 
, 

Department replied that two aàditional aircraft would need to 

be requisitioned for Pan American, togethep with an increase 

in an air mail subsidy in order to operate such a service. 

The Sta'te Department did not consider this to be an 

impossibility, and appeared sympathetic to the plight of the 

Australian Government. "In return, however, Casey considered 

it ta be inappropriate, to insist upon even theoretical com­• 
mercial landing rights in Hawaii or California "under the 

present conditions", but recommended ·instead, the two govern-

ments endeavour to reach agreement for a period of the war plus 

~~~six or twelve months thereafter. 4~ 

The State Department unofficially suggested a routing 

plan which would either al ternate between Noumea-Brisbane-

Sydney-Brisbane-Nournea or Noumea-Brisbane-Sydney and return by 

the same route, with either T.E.A.L. or Pan Arnerican operating 
~ 

Ca Auckland-Noumea service. 

Casey was not prepared to concede Australian cabotage 

rights (Sydney-Brisbane), but was receptive ta the idea that 

T.E.A.L. operate the Auckland-Nournea sector ta conne ct with 

h d · 'f l' 48 t e 1rect serV1ce rom Austra 1a. 

While not discussing the possib11i ty of including Suva, 

Fij1, as an additional Pan American stopping place, Casey, did 

consider this British Colony to be eIl'inently more suitable than 

Noumea as a possible air junction for the Auckland <i::onnection. 49 
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The State Department suggested that the Australian Govern-

,~ 

~ merrt submi t a de fini te prop9sal for an A.merican se rvlce fo'llow-
\ 

ing consultations wi th the New Zealand Gover.nment f to wh lch 
c 

,Casey,agreed, but Casey advised the Austral1.an Government that 

Il. 
in view of the OppOSl. tlon to be e::necteè. 0 from the ::nlted States 

\ 

Post Office, Treasury and N avy ln obtairung ackht:.ional. aircraft, 

crew and subsidies, the Australian Government should be as 

gener~us as possible in grantlng landlng nght prl'".-ileges "in 

h f " " 50 t e l.rst lnstance . 

h 15 h f h . b' 51 ed On t e t 0 October t e Australlan Ca l.net, approv that 

a series of recommendatioI'ls on the trans Pacifl.c alr serVlce 

.. be presented to the New Zealand Government for dl.SCUSSlon, 

including the proposaI that the two countries lndicate to the 

United States Government that "subject to agreement as ta' 

route",52 Pan Amerlcan would be g.ranted landlng rights
j 
in 

Sydney. Pan Americê.n would be allowed to use air radio facill-

des and existinc; harbour facilities for flylng boats free of 

charge anè the company was perrni t ted to fly between Sydney and 
t>. 

Brisbane. The recornmendations also stated tha t "reclprocal 
.' 

rights were not to be required of the united States or (to) 

be raised at this stage". 53 If the New Zealand Government fail-

ed to agree to these recommendations, Austral'ia would consider 

making a separate approach ta the American Government. 54 

The Australian Cabinet had in fact been even more generous 

and accommodating than Casey b~d envisaged. 
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An Ïn ter-governmen tal rO,:ute conference between Australia 

and NeF Zea1an~ was conveYf'!d on the ,23rd of October 1941, in 

Y!elbourne and Canberra, with an agreement reached that the two 

governl'pents should through their respective Min~sters in 

:'lashington, ~nit~ate a J Qint approach ta the United States 

- t 55 Jovernmen . 

The Australian and ~Je'w Zealand Governments settled on the 

ç~rcu~ tous routing with one modihcation from the earl"ier New 

Zealand proposal; the c~rcui t would cornmence""a"nd ternunate 

at Suva, the proposed circu~t froIT'. Suva and return being only 

about 77 fil.les longer than the presently operated Suva-Noumea­

Auckland-Suva route. 56 

Fundamental to the agreement was that Pan Arnerican operate 

the service on él w~ekly basis and that no quest~on of recipro-

cal rights be raised by the Australian Government during the 

course of these negot~a tions. 

The New Zealand Prime Ml.nister noted the 1ast qualification 

and cabled hlS Australian counterpart in an attempt to clarl.fy 

this restriction, foting that his government was prepared t!;? 

'assume that this arrangement was confined to the duration of 

the war only and "that they and th~ other British Governments 

interested in the establishment of aBri tish trans Pacific 

servl.ce will be fully entitled to raise this question with the 

. d- S G . t . <, 5 7 Unlte tates overnment at an approprl.ate l.me . 



, 

---,--,..------------------------------- --,--, ,-

291 

The Australian Government fearing tha t New Zealand cou1d 

1 
still jeopardize the Arnerican negotia tions, quick1y responded 

- --
~ , 

by stating that a limitation «to the war period only was not 

included in the agreement and was not our understanding of 

(the) position». 58 

«Ddubtless this question will arise in nego­
tiations with the U.S.A. or Pan American, 
and the Commonwealth' (Australian) Governme'nt 
desires freedorn to rnake the best poss~ble 
terrns includ:ing if possible. revision of agree­
ment twe1ve months after war ends. (We) agree 
that aIl Governments interested in establish. 
ing of British trans Pacif ic service should . 
be fuily entit1ed to raise' this question at' 
an appropria te time. »59 

It appears that the New Zea1and, unlike the Austra1ian 

Governrnent during the latter part of 1941, seem to have been 1ess apprecia'tive 

of the precarious world situation and consequent1y the inappropriate 

timing of pressing the reciprocity issue. Indeed, if the New zealaz;d Govern-
'1 

IlETlt had hëld such strong convictions on the rec;iprccity issue, they possessed 

adequate opportunities in the I;'ast to expl;"ess their opinion; 

the ultimate expression being the repudiation of the 

arnended 19 ~ Agreemen t : 

, The NeL Zealand Government thereafter set about ,sabotaging 

" Australia 1 s negotiations ~wi th the Uni ted States i first1y, by 

refusing pursuant to the terms of the Melbourne October Agree- \ 

ment to instruct their Minister in Washington, to proceed with 

negotiations in the company of the Australian Minister «urltil 

f 1 f th B · t' h G t h db' . d 60 orma concurrence 0 e r1. loS overnmen a een recelve ». 

__ tJ' _____ _ 
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c 
Furthermore, on the 2nd of November 1941, the American 

-

Consul at Wellington reported that New Zealand was now'pro-

posing a weekly Pan American service terminating on 9fl alter-

native basls in Australia and New Zealand, again contrary to 

~ 61 ) 
the terms of agreement decided in Melbourne. The New Zealand 

Government was, intent upon jeopardizing the Australian-

United States negotiations. 

Following the Japanese attack on Pearl Harbour on the 7th 

of Deeember, a Pan Arnerican aireraft positioned in Auckland was 

unable to return directly to the United States as a consequence 

of whieh, the aircraft was foreed to fly back to New York via 

Australia, th~ Middle Eé).st, Africa and South America. 62 Pan 

Amer,iean had, even if only as a resul t of force majeure, succeeded 

in landi~g one of its aircraft in Australian waters. 

On the Il th of Decembef, 1941 the Australian Government 

cl 63 forwarded cables to both the New 7ealan Government and the 

Australian Minister in Washington?4 the tâtter cable containing 

t.he same text as that forwarded ta New' Zealand except for the 

statement that the Australian Government considered the matter 

one of extreme urgency and inst;r-ucted Casey ta proceed wi th pre-

1iminary arrangements with the United States Government, whi1e 

the New Zealand Government considered, the Austral~an message. 

Both cable's stated that following reeent reports that Pan 

American was not in a position ta provide a weekly service to 

Australia as discussed in the recent Melbourne Oetober Conference, 
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and that in view of "the present grave emergency, the Cornmon- / 

wealth (Australian) Government was proposing to negotiate so~ 

temporary arrangement with the United States Government~~ 
/ 

Pan Ameriean, which will ensure that eontinuous co~unication 
, / 

of Austral~a and the United States shall be lllëî{ntained." 6 5 
/~ 

These cond~ tions "impelled" the ~s~alian GovernIT'ent "to 

offer land~ng r~ghts in Au~tral~~the United States Government 

for the duration of the War" 

"It appears that ver 80 per eent of Pan Amer~can 
traffic is w~t Australia, and therefore, the 
most efflei t way to handle (the) very limited 
facilitiey/available would be to provide for 

. Cor.unon :e'âl th (Australi an) terminus of service, 
whil of course maintaining trans Tasman service. 
Th's may involve (the) possibility (of) te~por­

ry removal by Pan American of Aueklanè. 
base equipment to AustraIia."67 

The New Zealand Government was furious. The next day that 

Gove rnment replied stating that they "were unable to coneur in 

proposaIs which they wauld regard as a breach of the agreement 

, 69 70 
reaehed and confirmed in your telegrams 439 and 492 and whieh 

would be very unfair to this Dominio.n." 71 

On the same day as New Zealand replied, Casey 

forwarded a report detailing the United Sta'te 1 s posi tion, follow-

ing several consultations with the State Department on the 

72 matter. Casey informed the Australian Department of External 

Affairs that the Suva circui tious route proposaI was owing to 

the scarcity of American aireraft, unaceeptable. The United 

States Government was now considering asking bath Tasman Govern-

-ments for permission for Pan Arneriean ta omit Auckland and fly 
)t.\tl 
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direct Noumea-Sydney or even Noumea-Brisbane, thence via QANTAS 

S
. 72 to J..ngapore. 

The Arnerican proposaI was contingent upon the establishment 

of the security of the Pacific stopping places and the proposaI 

was based on the "urgent Arnerican necessi ty to 'maintain air 

contact in the Far East". 7 3 

Casey emphasised that the above proposaI emanated from the 

Arnerican authori ties alone and was net the result of any proposaI 
, 74 

suggested by the Australian Government. 

Thus i t was the United States and not the Australian 

Government who ultimately decided whether New Zealand 

was to be either l..ncluded or omitted from the pan'American 

emergency service. 

The Australian Government in conveying their positJ..on to 

the New Zealand Government, attempted to rationalise their deci-

sion by f,laintaining that "in view of the urgent military position 

we will have no alternative but to agree to the United States 

. ,,75 suggestJ..on . 

In :t:esponse to the accusation tha~ Australia was in breaQh 

of the Melbourne and subsequent-agreements, the Australian Govern-

ment maintained that Il in consequence of the Pacific war, such a 

service has become quite impossible. In these circumstances to 

speak of breach of agreement is wrong for the basis of the agree­

men t cannot be comp lied wi th" . 7 6 
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The New Zealand Government was dipsatisfied with >_tll~ --

Australian explanation and on the 9th of January 1942, remarked; 
\ 

that they found the severance of New Zealand from the trans 

Pacific service perplexing and disappointing in view of the 

77 Melbourne discussions and subsequent agreements reached. . 

Oiscontinuation of the service that Governrrent rraintained, constituted 

<l breach of the amended 1935 Agreement; ·"We apparently are 

78 
compelled to submi t to the breach of both agreements." 

In atone, nothing short of being bitter and outraged, the 

New Zealand Prime Minister added: 

"vIere the decisions exclusively deterrnlned by the 
dereands of war we woul,d be willing ;to accept, but 
the gain to the Commonwealth (Australia) (is) 
accompanied by (a) serious loss and war disadvan­
tage to us. We now are to have no air connection 
with the united States of America after we had 
assisted in pioneering the service and made it 

. possible. It was our representations and enter­
prise that made Fiji possible as a port of calI, 
and for the defence of \·:hich we spend millions of 
pounds and supplied two brigades of soldiers. 

The connection with the Commonwealth (Australia) 
could have (been) reached by agreerrent but the 
proposaI (that) cuts the Oominion's air copnection 

,with the United States of America during the war 
after five years of pioneering work cornes as a 
complete surprise. l regret tha t the present dan­
gerous position of our Dominion and our consterna­
tion that our sister Dominion, Austtalia, should 
be a party to the cutting of an essential war time 
service with the United States and- an absolutely 
necessary link with our Defence force in Fi] i, 
compe~s me to p~ead the matter before you as we 
see it in p+ain language, in the hope that we can 
arrange a readjustment which will be acceptable 
and of servlce to both countries in this critical 
time when the fate of both Australia and New Zealand 
is at stake." 79 
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Thë New Zealand Governrnent~s sense of indignation was 

certainly unjustified. The New Zealand Government had for 

more than six years either actively or th 40ugh omission defeat-

ed any extension of an American service to Australia. Now 

·even in the face of world war, the Government refused to 

desist. 

The British Righ Commission in Canberra adopted on behalf 

of their Governrnent, a more compromising and realistic attitude. 

The Official Secretary inforrned the Australian Government that 

the British Government appreciated the change,in the situation 
'" 

brought about by the entry of the United States into,the war 

and the suspension of the Pan American service, and therefore, 

dl.d "not wish to press their views upon the Commonwealth 

(Australl.an) Government at ·this stage". 80 

The British Righ Commissioner did, however, express his 

concern that in the event any concessions are granted to Pan 

American; they be 1imited to the duration of the war. "This 

had has been the po1icy which the United Kingdom Government ~ 
have pursued in' man y parts of the world where a similar position 

has arisen." 8} 

The last word on this matter, at least as far as the 

Australian Government was concerned, was contained in a cable 

from the Australian Prime Minister directed to the New Zealand 

Government on the 9th of January 1942 which read: 
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( 

tilt is unfortunate that the war has altered 
existing arrangements but l am at a 10ss to 
understand why you shou1d regé/rd this as a 
gain to the Commonwealth (Austra1ia) or why 
you think my Governrnent has broken any agree­
ment. "82 
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In what surely must have written with stronly intended sarcastic 

overtones, the Australian Prime Minister concluded: 

"I should be most happy to assist you in re­
arranging a Pacific service if you çan sug-
gest how it is to be done." 83' . 

Casey had in the interim period been in active communica-

tion with the united States Naval and Air authorities, the former 

having assurned responsibi1ity for the operation of Pan American's 

Pacific operati~ns and activities. 84 

Initial1y, Pan American was commissioned to operate to 

Austra1ia, via the southern At1anëic across Africa to Khartoum, 

1ater extended towards Singapore, wit~/ Darwin as the eventual 

terminus. 

'Th~se plans were, however, revised with the Americans pre-! -, 
ferring insteaf- to organise the construction of landing strips 

on Canton Island ~with Christmas and Palmyra Islands as a'lterna-
, 85 

tives), Suva and Noumea. 

• The exigencies of war resulted in th~ __ rapid construction of 

facilities at the above interrnediary points and formed the basis 

for the war time ferrying'service 86 and subsequently the first 

Pan American commercial service to Australia, inaugurated in 

March 1947. 87 

-
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CONCLUSION 

TO consider and analysise aviation in ~olatiqn as dis-

tinct from the dornestic and external policies of nation is • 
an untenable proposition. 

Writing in a confidential memorandum to the United States, 

President F.D. Roosévelt in 1934, a senior bureaucrat df that 

administration wrote that «aIl governments attach such importance 

to civil aeronautics that foreign aeronautics work is largely 

l political and mi1itary in nature». The validity of this state-

ment is confirmed by the events described in the preceeding 

e1even chapters. 

The politics of aviation is a manifestation of a nations 

economic, social and political ideology. The differences some-

times subtle account for the divergence and conflict reflected 

in the international aviation arena. 

To substantiate this contention, it is necessary to con-

sider the wider or broader issued confronted by the five parti-

cipating governments in this senerio. 

For the two Tasman governments, ~ime period (1908-1941) 

represented the evolution of an independent foreign policy. 

The 'Balfour Declaration of 1926, which declared that the 

Dominions were by common consent declared to be «autonomous 

communities»2 and therefore, in no way subordinate one to ano~her, 
, 

rnarked the commencement of this transition and the transformaticn 
• 
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;/ 
O~B~itish Empire into Commonwealth of Nations. 3 It also 

/coincided with the beginnings and deve10prnents of intercontin­

/ entaI air travel. 

Reference has already bee,n made to the origins 

of New Zealand 1 s foreign policy, where the new1y e1ected Labour 

Government in 1935, dec1ared «a new willingness to take the 

initiative» in matters of external affairs or as, one historian 

wrote 1 the year 1935 «marked the parting of the ways in New 

Z 1 d l t 1 l' 4 ea an s ex erna po l.cy». 

The Fraser Governrnent eITÙ:larked upon a policy that was both 

internationalist and yet irnperialist, seerningly inconsistent 

b ' t' 5 P Jec lves. New Zealand was, for exarnple, an ardent supporter 

of the League of Nations, ~not merely for reasons of expediency 

but aiso on moral grounds, it advocated!)6 

This in turn crea ted differences of opinion wi th the 
" 

1 J t. 

Bri tish Governrnen t and neces si t'ated the Prime Minister Micheal 

Sayage in 1938 ta state that, although New Zealand had disagreed 

with certain phases of Britisj:l policy «we have not allowed those 

differences of opinion to di vide the British Corrunonwealth of 

Nations»,7 

New Zea1and 1 s adherence to the principles of Commonwealth 

unit y , is attested to aga in in the words of Savage upon the 

declaration of war against Germany in 1939, where the Prime 

Minister announced «wherever she (Britain) goes we gai where 

she stands we stand». 8 
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This prompted one British wrîter to comment that these 

«s,purious loyalties (ta Britain) not in .any way cul'turally 

significant or fruitful, prevent New Zealand from facing her 

• 9, destiny» . 

The New Zealand Government 's actions during the course of 
, \ 

events concerning the inauguration of a trans Pacifie service, 

bear witness to this dùality in matters of foreign pOlicy.lO 

On the one hand, the New Zealand Government maintained 

they would promote the interests of the Commonwealth, when during 

the course of any negotiations with representatives of Pan 
, . \ 

American and later the United States Government and as agreed at 

Wellington in 1936, the Government wou1d stand fast on the 

reciprocity isrue, thereby guaranteeing for aIl interested Conunon­

wealth governments, reciprocal privileges in the United States. 

The New Zealand Government was thereafter afforded numer-

ous opportunities to demonstrate their stated position,but capi"'"" 

tulated in every instancei New Zealand conceded to the exten-
C~,-, 

sion of the inaugural date in 1937, agreed to a change of rout'e 

in 1939, failed ta insist upon the inclusion of Fiji" as a transit 

point en route and committed their most fundamental' error in 1935 

by negatiating an agreement with Pan American as opposed ta t'Be 

United States Government. 

The few. Zealand Government '8 cancili tory attitude and 

actions bear credence ta th~ contention, that in attempting to 

reconcile its conflicting objectives, that government opted 
if 
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for the promotion of their own interests. Indeed retention of 

New Zealand as the sole terminus and h.ub for aIl southern Paeif ie 

" ,operations, would eertainly have satisfied and enhahced that 

government's «internationalist» aspiratipns, an important 

adjunet to the nation's newly defined role in the world's pOli-

tical arena. 

However, adherenee to one set of princip1es while ostensi-

bly prornoting several other ideals in international affairs, 

exacts a priee. New Zealand' s continuing devotion to ensure the 

imp";hementation of the Pan American service, seriously weakened 

the solidarity of the Cornmonweal th coalition in extraeting from 

the United States Governrnent rl!,ciprocal privilèges. More impor-.. 
tantly, the New Zealand Governrnent '5 actions in disregarding the 

resolutions reached in Melbourne in October 1941, stood to 

seriously jeop~rdize AustraIia' s primary Une of defence eornrnuni-

cation with the only ally who was in any position after 1941 

to assist either Tasman Government. 
" 

New Zealand's indignation at Austra1ia's decision to abide 

by an Ar.leriean proposaI calling for the irnmediate establishment 

of a trans Pacifie in the aftermath of Pearl Harbour, is, 

therefore, unjustified and exemplifies the rigidi ty that had the 

besét the New Zea1and Governrnent in relation to the operation of 

the southern Pacifie service. 

The New Zea1and Governrnent 's attitude, at this time, indeed 

nc1.J.ve attitude, was found on the steadfast belief that the 
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British Goverrument would ensure the security of the region, a 

belief that was abruptly shaken with the fall of Singapore and 

the sinking of the Prince of Wales and the Repu1se, «substi- '" 

tutes and not envoys for the great fictitious Pacific f1eet».ll 

New Zealand now looked to the United.States as the ultimate 

t f · t . t 12 guaran or 0 ~ s secur~ y. 

Thé inter war years also marked a significant period in 

the developrnent of an externa1 policy for the ~ustralian Govern-

rment, in turn a reflection upon a period of turbulence in domes-

tic Australian po1itics. 

After a display of assertiveness at the Paris Peace Con-
13 n '. '. 

ference in 1919, external Australian po1icy was described 

thereafter as entering a «post Versailles lull», a situation 

tha t continued for a further sixteen years. 14 

15 However, the years 1935 to 1941, marked t~e end of that 

«lul1», when the country was cornpel1ed to corne to decisions on 

issues posed by th~ combined threats from Germany, Italy an~ 
Japan, «the impossibility of isolating herself in the hands of 

16 the U.K. Government was increasingly apparent». 

Indeed the years 1935 to 1941 coincide precisely with the 

period during which the Australian Governrnent devoted serious 

consideration towards the establishment of a trans Pacific air 

service, an issue that assumed greater importance as the likeli-

hood of a world conflict increased. 
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Specif~ally, Australia's foreign policy during this per-

iod was based upon the following considerations - imperial 

devotion, fear of Japanese economic expansion and a deep resent­

ment of United States policies,' both economic and poli'tical. 17 

Each of these considerations i5 reflect~d in and permeates 

the attitude exhibited by the Australian Government towards the 

trans Pacific issue, each consideration aS5uming a different 

level of importance at various times. 

For ëxample, th~ Australian Government's adherence to the 

concept of Commonwealth unit y, specifically at Britain's insis-

tence to defeat the encroachment of American aviation interests, 

appears to have exerted a strong influence on the Government's 

attitude and policies subsequent to the Imperial Conference in 

London in 1937 where the guidelines for Australia's international 

aviation policy for the next three years appear to have been 

formulated. 

Prior to this date the Australian Government tended to 

exhibit a far more inde pendent stance in matters concerning 

aviation, a1though singularly more protectionist in nature. 

The accession to the Prime Ministership by R.G. Menzies 

in 1939 may have confirmed the Americans worst fears pertpining 

to the likelihood of the establishment of a trans Pacific service 

into Australia by an American carrier, as Menzies was widely 

regarded as maintaining a veneration «indeed, almost super-

stitious respect» for the ideals of the Commonwealth and British 

, 'l' t" 1 18 C1Vl lza lon ln genera . 
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When asked whether a Dominion should formulate a foreign 

policy and announce it whether or ,not it was in ljne with Great 

Britain's, he replied that to adopt such a line of conduct would 

be suicidaI, «not only for us, but also for the British Empire 

as "a whole ...• l have always believed ... tha t the British Empire 

exercises its greatest influence i~ the world when it speaks 

out wi th one concerted voice» ~9 

This adherence to the principles of Commonwealth'unity 

is ~eflected and figures prominently in the course of considera~ 

tlon by the Menzies Government of whether to concede landing 

rights to Pan Americ~n. However, while Menzies was described 

as the «theoretician of Co~nwealth relationships», he was 

also increasingly'conscious of the value and importance o~ a 
\ 

United States alliance. 

In Menzies' firstr message to the Australian people as 

Prime Minister on the 26th of April 1939, Menzies addressed the 

basic issue of international affairs as seen from an Australian 

prospective! 

«In the Pacific we have prirnarily responsibilities 
and primary risks. Close as our consultation with 
Great Britain is, and must be, in relation to Euro­
pean affairs, it is still true to say that we must, 
to a large extent, be guided by her knowledge and 
affected by her decisions. The problems of the 
Pacifie are different. What Great Britain calis 
the Far East is to us the near north. l have be­
come convinced that in the Pacifie, Australia must 
regard herself as a principal player providing her­
self wi th her -own information and maintaining her 
own.diplomatic contacts with foreign powers.»20 
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In furtherance of this objective Menzies appointed 

R.G. Casey as Australia's first diplomatie appointrnent, who as 
;J;i 

.pr~viously described, exerted a considerable influence in 

the conduct and course of negotiations with bath the United 

States Governrnent and representatives' af Pan American from 

1940 anwards.
21 ~ 

Indeed 50 rnuch importance was atta~ed ta the appointment 
, 

to Washington, that-Menzies considered resigning his Prime 

Ministership and assurning the position himself. 22 Ironically 

sorne political commentators consider the appointment of Casey, 

then Minister of Supply and Development, as the first in a 

,series af events which led ultimately to the defeat of the 

Menzies,Gavernment - Casey's resignation necessitated the con-
, 

vening of a by-e1ection which the United Australia Party ultimat-

- 23 
ely lost. 

The accession to office of the Labour Government led by 

\ John Curtin on the 7th of October 1941, was accompanied by the 
\ 
'fol1owing staternent by the Prime Minister: 

\ 
«Without any inhibitions of any kind, l rnake it 
quite clear that Australia looks to America, free 
of any pangs as to our traditional links or kin­
s~ip to the United Kingdom .••. »24 

This governrnent's more independent stance25 or at least 

less inhibited and more publicly stated position, concerning 

the direction and future of Australia's external policy is 

reflected in the accelerated re-appfaisa1 and review by the 

Government of the Pan Amerièan landing right and reciprocity 
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'1 
issues. Th8 Australian Government was sirnply no longer able 

to press for reciprocity given the circumstances, and being 

less altruistic in such matters than their New Zealand counter-

parts, acceded to ~he demands or proposaI of thejUnited States 

Governmenti a «fatal necessity». 

In the absence of world war, it is interesting to specu-, 

la~e whether a redirection in emphasis of Australian external 

policy would have occured, at least as rapidly, with the conse-

quent concession by the Austra1ian Government to the United 

states in al10wing Pan American ta enter, before any assurances 

of reciprocity were guaranteed in a bi-lateral treaty. 

Hypothetical considerations aside, it was the logic of 

events which ultimately forced the Australian Government to 

reconsider its position, both in respeçt of its genera1 externa1 

policy and more specifically, the reciprocity issue. 

Beginning in 1940, it was simp1y no longer tenable for the 

Australian Government to rely upon the such nebulous concepts 

as Commonwealth co-operation, particularly when two of the 

chief proponents of the principle were acting in a manner con-

trary to their stated position. 

It appears that frOr 1937 onwards, the Australian Government 

a10ne appeared to be adhering to the principles contained within 

the Imperial Conference r~solutions, a position that feriously 

complicated and jeOpardize~ that governmentls relationship with 
1 .. 

the only world power ~hat was in any position to assist and 

ensure Aûstralia's ultimate survival. 
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The warnings first by Kelly and Parkhill and later by 

Robinson bear testirnony to the fact that Australia's uncornpro-

rnising position or stance on the reciprocity issue had up until 

1940 ~hen an abrupt revision and re-appraisal oc~ed stood to 

seriously affect AustraIia's relations wi~ the United States. 

It was ~nlY with Casey's dire warnings coupled with the 

realisation foilowing Menzies conversations in London in 1941 
\ 
, ~ 

that the issue ,of reciprocity was reassessed and placed 
1 • 

in proper perspect~ve. 

~ 
The British Governrnent who had 50 strenuously advocated 

Commonwealth unit y, which it declared was necessary ta meet 

the challenge posed by the Arnericans, was for very practical 

reasons, also compel1ed to reassess its position-but at a~ 

earlier date. This accounts for that government's decision to 

grant Pan Arnerican landing rights into Singapore without any 

assurance of immediate reciprocity being conceded to by the 

United States Governrnent. 

The precar~ous situation in Europ~ also cornpelled the 

British Government to reassess its position regarding their 

participation in the trans Pacifie servi,ce which i t adrni tted 

«only served as a link between Australia, New Zealand and 

Canada» . 

Thus the grandiose plans and schemes initiated by the 

British Government which envisaged the establishment of an aIl 

red route~, were placed in abeyance, until the pr~blerns closer 

to its own shores were resolved. 

( 
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The Canadian Government viewing from a distance the acti-

vities of the four other governments regarded the matter as are 

of no vital or pressing urgency and consequently assumed an 
" 

attitude akin to that of informed disengagement. Canada was 

simply far more eoneerned with the problems of the northern 

hemisphere. 

However, problems between governments of the northern ~ 

hemisphere were and are directly related to and responsible for 

the problems of the southern. 

Speeifieally Anglo-American relations which throughout the 

inter war period were deseribed as tense, were transplanted and 

~eernerged disguised as adopted policies of the two Antipodean 

Commonwealth Governmehts. This, for example, aceounts for the 

hostility some prominent mernbers of the Australian Government 

, expressed ta U.S. economie and politieal poLieies, espe-

, 26 
ciallY,during the earlier half of the 19305 deeade. 

Many of the Anglo-Ameriean problems emanated from the 

imposition by the United States of highly proteetionist tariff 

barriers, culminating in the enactment of the Hawley-Smoot 

tariff sehedules in 1930. These tariffs instead of eontribu-

ting ta a stimulation of the American economy, added ta both 

domestic and international deeline. 27 

However, despite attempts by the more flexib~e and inter-

nationalist Roosevelt Administration, that government was unable 

to reverse the Ameriean tariff policy in any signifieant manner 
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as the general mood of the America~people appeared to be 

b "l' t 28 ent on a protectlonlst menta 1 ~. 

Opposition to economic isolatiqnism after 1932 was 

championed by Secretary' of State, Cordell Hull, described as a 

«fervent economic internationalist».29 
Cl 

This may acoount for 

Hull's reservations concernin9 the practice of Pan American 

entering i~to its own negotiations, the benefits of such ;1 
practice regarding reciprocity or the non commftment thefeof 

being weIl known ta certain Executive Departments of 

the American Government. 

Hull's opposition was insufficient and ihadequate to redress 

that practice, particularly where the ecanomic interests of the 

carriers were concerned - «maintain traffic to and from the 

30 
United States as 100 per cent American f1ag» - and more impor-

tantly where the Navy and War Departments considered access to 

strategica11y sensitive American territories, undesirable. 

The Hawaiian access issue may indeed be regarded as the 

cornerstone of American Pacifie aviation po1icy. A}l agreements 

permitting access by Pan American to nations bordering t?e 

Pacific were conducted and concluded by that airline, specifically 

to avoid addressing the issue of reciprocity and hence access 

into Hawaii. 

Ironically, in an interview conducted almost exactly 50 

years after the adoption of that policy with Welch L. pogue 

former general counsel and Chairman of the Civil Aeronautics 

B d h . f hl' , d 31 oar , t e merlt 0 suc a po 1Cy was questlone . 
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What the ~apanese hoped or could have achieved in terms 

of ,gatherlng data and information on a regular conunercial flight, 

which they were not able to gather or indeed did gather through 

other means, leads one to question the value and effectiveness 

in adopting and promoting such a policy. 

The practice of the United States Government in discrimin-

ating between various governments, through the use of ~private 

international contracts as opposed to government bi-laterals 

and specifically to avoid addressing the reciprocity issue for 

either military af economic reàsons, supports the 

Australian Gavernrnent's position in refusing to negotiate and 

concluded an agreement on such a basis. 

Australia was simply not prepared ta succcmb ta su ch dis-

crimination. The intervention of the Second World War permitted 

a total reassessment of American international aviation policy, 

although judging by events'withïn the United States prior to 

1941, the impetus for change had already been set in motion. 

With the first serious and successful challeng~ to the 

" 32 
venerated position assumed by Pan American and the acceptance 

( of aviation as a viable means oI international and domestic 

travel and tranaporation, largely as a rèsul t of the war, ,the 

stage was set for the commencement of a new era in Amerlcan 

international policy. 

Consolidating its position, the United States and the 

British Commonwealth coalition met again in confrontation at 

C~icago in 1944 • 

• t 
~------
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The Commonwealth bloc, although exhibiting differences 

arnongst themselves, envisaged and advocated the adoption of 

a different international Legal order , one which entailed 

33 
economic control by an international intergovernmental body. 

This was opposed by the United States, who while conceding 

to the necessity of the establishment of a world organization to 

supervise technical and safety problems, advocated tha t each 

nation should be left with wide and uncontrolled economic and 

. . 34 
compet~ t~ve powers'. 

A compromise between the two rival 'f actions was 

reached, not at Chicago but at Bermuda on the Ilth of February, 

1946. Ironically, the p,r,inciples on which. that agreement were 

concl~ded were not those on which eitner Britain or the United 
. 35 

States contended 50 bitterly at the Chicago Conference. 

The unified opposition by the Commonwealth Governments and 

~ 

the arguments proposed which were eontrary to the position assumed 

by the United States, were in prineiple if not reality,' the 

basis of the dispute centered in the southern Pacifie, the 
, 

previous deeade. 

Economie regulation by an impartial, internationally 

represented central authority would ensure equality between 
" 

states, denied preyiously, for example, where the United States 

refused to grant reciprocal rights thereby creating the potential 

for an American monopoly. 
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Reciprocity is still a contentious issue between certain 

governments and was fo~ many years between the United States and 

Australia. However, itsterms of reference have since Bermuda 

been much' narrower. 
" 

There is no contention, as was submitted in Chapter V, 

tha t as a principle of irtternational law astate conceding operating ri5;!hts 

be accorded reciprocal operating privileges in the grantee state. 

The difficulty arises, ~owever, in deciding how freque~ly that 

right should be exercised so as to attain sorne degree of equality 
\)< 

between the contr~cting s4ates, or more specifically how the 
1 

words «fair and ~qual opportunity» should be interpreted. 

O.J. Lissit~yn, writing in 1942, remarke'd' that «national 
, . 

interest in the commercial aspects of aviation was overshadowed . 
by}the importance of air transport as an instrume~t of national 

policy - eeonomic, diplomatie, and military.»36 

This analysis is certainly correct and would undoubtedly 

apply to the events deseribed in this thesis. However, 

consideration and application of -Lissi tzyn' s remark to a con-

tempory international aviation environrnent requires some addi-

tional comment. 

Certainly, economic, diplomatie and military policies are 

lmportant.considerations in the formulation of any nation's , , 

international aviation POllCY. However, a government 1 s interest ______ ".-

in the economic viability of a carrier '5 operations reflected 

in that carrier's financial statements, are today of almost 

paramount importance ta a government. This is more 50 where a 

" 
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government retains a f inancia1 interest "in tha t carrier· 

Even the United States Government in the afterma th of the 

implementation of its «liberalized» international aviation 

policy, is now intent upon promoting the econornic interests of 

of American incorporated carriers. 

It ~s of significance to note that prior to the Second 

World War, the technology of the industry did not permit the 

widespread operation of economically viable operations. 
t 

Hence, the emphasis of governments during that period was 

upon policies designed to enhance, for example, the national 

prestige" of a nation. This lS evident in the formulation of the 

Commonwealth trans Pacifie air servlce, which was designed to 

complete the «AlI Red» or Bri tish route around the world «in the 
1 

days when red was a respectib1e co1our».37 

The British alone ultimate1y operated a southern Pac~fic route 

but not unti1 1969 38 and fol1owing several year~ of operation 

the service was dropped, prirnarily on economic grounds, tes ti-

mony to the partial inaccuracy of the Lissityns remark as applied 

to a contemporary environment. , . 

As an epilogue to this thesis, it is of interest to note 

the present negotiations being conducted between Pan 

AInerican and Unite,d Air Lines, the former carrier reportedly 

intending to se11 i ts Pacifie operations to United. 3 9 

Both airlines have experience in the operation of services 

to Australia, United having f10wn under a -United States mili tary .. 
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cantract for the duration of the Second World War but subsequen-

tly and'alone amongst other Arnerican carriers, expressed no 

ihterest in operating scheduled internatiorial services 

thereafter.
40 

Pan Arne:j:'ican 1 s wi thdrawal marks the passing of an era 

and cons.idering the difficulties that carrier experienced 

initially in attempting to secure and operate services ta the 

souther Pacifie, a major deeision. 

During the course of the introduction to this thesis, 

referenee was made to a rhetorieal question posed by the American 

Consul in Wellington, George A. Bucklin, who in light of the 

difficulties the New Zealand Gavernment was expressing as ta the 

terms of the agreement about ta be concl uded wi th Pan Amer ican, 

asked why «so little co-operation (should exist) between a 

similar "~eople who are their closest friends?». 41 
,. 

One answer may be found in the cornments of former Austra-

lian Prime Minister R.G. Menzies, who when wri ting af Australian-

American relations remarked: 

«friendly sentiments, though they unquestionably 
exist and f lourish, can occasionally change .... 
sometimes for the most superficial reasons.»42 
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AGREEMENT CONCLUDED BETWEEN PAN AMERICAN 

AIRWAYS INC. AND THE NEW Z EALAND GOVERNMENT 

NOVEMBER 1935 

APPENDIX 1 

ARTICLE8 DI' AORnMENT ~de thls 25th dav of XQ\'l.'mber, One thousand nme 
bundred and tlurty-fhe, BETW":EN HIS MAlts,.'\"' THE Kr ... o (he~mAftcr rererrcd 
to AS "the Crown") actlDg by and through tbe Rlght Honourable Jo~ph Gordon 
Costes, the ~hDisterof Traruport of the one ~ and P,Uf AIU.ICAN A!I\WATB, 
INCOllPOBATi:D..r a body polJtic and corporat.e mcorporated ln the State of ~ew York 
in the United "t.aus of Amene.. and C&nylDg on or prop05tng to carry on ID New 
Zealand the bUl'linesa of air transport (beremalter refe~ ta AlI "the Company") 
whlch expression ahall lDeludc it.ll aueceeaors and &sIllgnS .. bere the conte"tt sa re­
QWl'el!I or admlts of the other part WSEaElT it III mutually ~ and declared 
hetween and by the parties hereto ln ma.nner foUo_mg that III t{) sa,," 

1. Subjeet to tbeae present4!l lbe Crown riU 00 the extent bereinafter appearing 
grant to the Company facilities for conducLing an Air service for ~ngers and 
IXUIUS and othet eargo hfotween auch aerodrome or a.erodromes in Ne .. Zealand u 
the Cro"'n ma)" from Ume t.o time desilfllate and lIucb auport or airportl! on the 
Pacifie Cout of the mainland of the C'nlted 8tat~ of America as the Crown may 
from tune to Ume approve and vice versa br ..... :r of the Ha~allan IslAnds or any 
other ~ractieable route from time to time appro,-ed by tbe Crown. 

2 The Company will commence the ~Ald ~~'Ice not JAter than the thlrty-tirst 
da,' of Decpmber, One thous.nd nlDP hllndred :\nd thIrtv-six, Prof1tdl!d Alway.!. 
Tho! If by reASOn of unforest'en dlfficlIlue<l tht' \OmpSD~ !thal! tx> unnble to com­
mence the -ale! ".ernce bv th!' Isst-melltlOned dalp, the ume for comm('ncement 
mav ,..,Jth the consent of ihe Mmlsler of Tran"pon: he l''tlt'nded to the thlrtv-first 
da; of December. One thousand nlne hundrt'd and thm, -"",ven ~ 

3 The Company ~IJl mlllOtam the 'llid 'H\ l<:'e contmuollsly for a penod of len 
:"('81" from tbl' (huI' of rornrncnceml'nt wnh tbl' f"",,\I .. nc\· herelnl\fter -peclr1ed 
and th( mutll!\1 ublll!Rllntl O of th~-c pnw-CIII<; -h'lll ('"nlillue dllT\111! >uch pt'T1orl of 
tell \"E~3r' and no longer mhJC'ct to prlor dtlPrmlilallnn by the Cr'H' n :15 here­
marrer pr"Yldpd, 

4 The Cumpall y will mamtam the 'iBId sen ICI' durl'lll' Ihe ":lIOlerm of ten \ cars 
h\' lh(' desp:\lrh from elll'h t('rrnlnll' of thl' r011t1' of !Il t's.-! It\" ~lirrmft ln l'Hf\' 

r!\lpnd~1r month <Iu~lDg the »ald term snc1 no' mor~ Iflan tn" alrernft ID p\~n' 
\\ P('h dllrm~ the ":ud wrm :<u('h alreralt lu Il<! d"-parch''<1 ~ub·I:lllllalh' at rljllal 

lDt('~'81~ or lime and to complete the journ!'Y ~Ithouf undue delay l'a route: 
Pror.,dtd UIII'(J!lIf, .That It "hall nor ~ n~('<'an' thar th" whole of Any tnp be 

eonducted h, me3m of tbe ClAme aircrsit but dltrereDI alrcra(1 ma\' be u~ed for 
VllnOUS sectIOns of the route -ubJect to the a\l.Hdll.n('(' of ulld, (, dcla' 111 trans­
~hlpment· 

Profndrd al,o, Tha! thp ('ompany ~h&ll not lx- hable for am' 1 ~p.sch of thl- 'Iallse 
dut' 10 accldl'nt '1lre'- of \\('atht'I, or other cau~ bt·\l.nd Ih.- 1't',--onablp<('Onlrol 
of the Compan~, finanCl&1 d.fflclIltles DOt to 1;(' dl!'l!'med -au.~ be'ond the control 
of thE' Compan~ for thl' pllrpo«e!' <JI thu aJ!lr]e 

5 For the purpo .. es uf .\rtlcle 1 bereof the Cro,,-n-
(i) deslgn&te!! the Aerodrome at Auckland &II the Xe ... Zealand terrnmu> oC 

th~ roUle, 
(III appro\-es of SaD Franct.!to AIS the l-nlteci States terminus of the route; 
(w) approvee of Honolulu KingmAn IReef AIld PA«O P-co as the regulAr 

aliabtins places en route aDd .. pu.- de4n.iD& AIl approved route. 
6 So Ions II! the route df!ftned ID 'the IUt preeediq artiele hueof shall be 

approved by the Crown every aireraft UMd iD the said 8erYiee ehall (uru- ere­
vented by lceiden t litre. or weather, abo~ of tud, or other mentlblc C&1.lSe) If 19 
required by tbe Crown and Upoll receiTiD« tb.ree prenoUII da}'!' notice of aucb 
requeet alicht at Apia for the purpoee of embukma or dilembarking a paMeDgt'r or 
~pl"l or takin. up or delivl!l'Ûlf maiJa, lIlCf AllY lueh aireraft aligbtlng at 
Apia pu. suant. to .ueh • requ.t ma,. C/&ke up or delim any carso other t.ban pu;-
8en~,!, 'Or maila coDaiped to or receivabM at Apia, but DO airerait shall he requi.red 
to &U&bt ai Apia I»Olefy for the purpoeé of tatin& up or deIivflJ ÏDIf C&IJO othe!" th&D 
puaengenl or maUa. Afia ia aceordiql,. IIpprDnd by t ClOwn .. an alight1Di 
pla.oe for t.he pu~ 0 ArtiCle 1 hereof_ j , 

7, The Company ahaU m.amtain tbe said 1er' lce br m a of aireraft the mini· 
mum pay Ioad of whleb shan be approved b:r the !\flo' r of Transport and iD 
the eycnt of heing unable at auJ' time to carry aU the !raDlIi rt O«cnng by means 
of the aenice for the ttme heing malntaioed in accol"<laM witb .~ide " hereof 
ahan accepl 5uch tZ'1Ulliport III the foll01lloing arder or prefere ce: 

(i) Maill h.andf'd tel the Compan':'I~f. the Poet and 'I~h Department; 
(li) pIIIIIlengel'll to or from the . and of Ne.. ct 1.0 order of thear 

application for transport and thelr peraonallugg&8'! up to Il reuonable .-elght 
per pa.en~r reqwred by the MiJÙ!/ter of TranEpOrt; 
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(111) p~enlte.'lI t.o or from &ll~ dt'pendenc~ or mUldat.ed terntory or New 
7.ealand ID order of applicatIon and their persona! lup;gage as afol'e6&1d; 

(av) pauen~rB otber than AlI alol'l!Mld; 
(v) cargo other th&n malis. 

8. WHUEAS by the .-\Ir Xavigation Regulations 1933 proviaion i.s made ta the 
efr'eet tbat no ~raoD shaH ft y an airerait within ~ew Zea1&nd unlesa the &lrcraft 
po88eMe8 t~ nationality of a coDt.rac:tlng etate. tbat 1S to eav, aState whlch i.s for 
the time belng a party to the InternatIonal Convention for the Regulation of 
Aerial NaVigation 'Igned at Paris on the 'thirteenth da)" of October, ODe thoueand 
nme hundred &nd nmeteeD. but that the S&ld provISIon shaH not apply iD certaio 
evente to the alrcraCt of aState witb which a specIAl coovention relatiog ta &.U' 
navigation entered IOta bv or on beba1f of the GovernmeDt ol New Zealaod ÏII for 
the Ume belog ID rorce, A~D WREaEAa the Government of the United Stara of 
America 1S Dot a party ta the Internatlorl&l CoDV'IIDtlOO above referred to Dor la 
there Any specIAl conventloD e:nstmg betwet!'n the Govemmenta of the Uoted 
States of Amenca and the Domimon of New Zealand relatmg to au na\;gatloD. 
X 0'11: TREREFORI!: Il 18 mutualh understood and agreed hv and betwBen the p&rt le9 
hereto that the :\ftlllRter of Tran~port "'-IIIII'ie hl" good office'! with the ~111l1'lter of 
Defence that Ih(· Comp&n~ mal llpon apphealJon ohtam an eXl'mptlOn (rom the 
opt>ratlon o( the -\11' '\a, I~tlon RE-p;lIlallOIl~ 1933 lII~o(ar 011" a_ q\lch r"JI;III!lttons 
pr{'(~llIdp Blrcraft Ilt her r hall ,lIrh a. .. po,-«'"" a IIMlollall1 \ o( PlthéT a contractulg 
par" to th!' .. ald IlIt('rIlSlltm-.l1 ('ollH'ntIOII or Il r&rtl 10 a "pr!'lal convt'ntlon as 
ahO'·l·-d('~cl'l"ed (1'0111 Ih 11111; U\er thp Donlllllon o( :\1:1\ ùalalld or 11<; dt'pi'lldcn­
('IPO; or malldatpd terrIlonp .. or II~ tprntonal \\at,-r .. 

(} EHepl \\ Il h 1 h" "pe-:IBI pernll"It>n of r he ('l'''" n p.lld ullder ~\Ich arrange­
ment" a~ ma~ hprca[t('r I)f> macle ht'f\\f'("1l1he Cro'\I1 &lIn the Companv the Com­
pail' ~hallllol ('arr, P:L'--Pflll;t'r. or In&1I or othpr cargo he!wPen an" plart· III \'ew 
zPalallrl It. dcpt>nd'"C'le' alld ruBndatt'd lerrIlOn!:" Ani &0\ other piaN' 0.1 \'e\\ 
Zee.land, Il. rlcpelldf'IlCle- p.lld malltlutt'd IPrrltO"e~ 1101' pt'rrnlt anl per"on 10 lI,;e 
M'- alrcraft hclolllClIll: 101 Il,, ComplLOI ," 10 ('srl"'- an~ pa."-;~Il~'" or In"JI or nther 
('&1'1/:0 

10 Th" ('01111'11-11' -hall Ilot \\lIholll Ihe pnor ~rlttpn COII"ol!nl of tht' ('1'0"0 
(1\ hich Il <h:111 be III 1 hl' 111I{"Qlllrollpd dl'crt'lJoll of 1 hi' Crowo to grant 01" "II hhold 1 
1L.~lgn. trAIl,,(er. deleJ(ate •• mulet. or (,then\J;;t" part ~-lIh the poWe-TS nll;hts or 
henefit~ con(erl"t'd h, theqf:' pre~lIl' "hl'Ilter "holl~' or ID part 

Prol'1ried nlu:a:l$ That tbl!' ~lIpllla.IIOll ,hGII 001 spph 1o an liS.'ol(nment Iransfer 
del€'galloll ~uhlettlllg or other panlllg \\lIh ,uch IX>wers, MKhts. orbenetit-d .. rany of 
them m (a\our of aDy corporate boch the tna]onty of the capital ilt..ck or wblch 
IS oWDed dlrecth. or lodJrectly b>- the Company 

11. ID the nonnal eonduc:t al the aaid IJervice tbe Company Ilha1l be eotltled 
to uae on1y oDe detllgnated MrOdrome or al~f.go place (tosether with the n_ 
SU')' facùitltIB appurtenant tbereto) iD New d but tD the event or accident, 
.t ..... of weatber. lOhortap 01 fuel, or, otber emercency the airc:ralt of the Company 
llhall he entitled to alisht At &Dy p1aoe within the Territoriea &Dd territorial waters 
01 New 1Aa.Iand Iw depeucIeocieJI &od maodat.ed territ.oriell IUbject al .. ,.. to 
oompUance witb ail Itat .... JIDd retJUla&iooe and byia .. t.benHlDder reIatinc to 
the albIbtlD( 01 aircratt At &IIy lIUCb reepectlve pIaoe_ 

12. Wuu.ut theee ...,.enw are entem:l int.o upou the f&l\h 01 n!cl~ty 
between New ZeaIaod and the UnUed 8tatal 01 Ameriœ. l1li reprda alia:htm. 
Caci.Jit* &Dd international 1IeTV_. Now TuaaJPOu it il bereby dec:lared that-

(1) ehould &Dy peraoo beiIII a Britlah eub~eet (iDc:ludiDa a oorpora&e body 
lDoorporated UDder ~ ... 01 &111 juri8dietioD witbi.o &he Britieh Coal­
moonaltb 01 NatJo~ tilDe dlll'in« the eootinuaDOI al thMe prmenta 
for the ~ al . a l'flIU.I.ar air IIflf'Vice between &oy plaœ iD 
the Dominion 01 Ne..- z-Iud &0;1 BrItiab ~ioD iD UIII Pacifie Oeean or 
00 the Pacifie Cœft 01 the Coat.ineni 01 North Ameria&, APPIy ta tbe GoVIInl­
ment of tbe.:Vnited 8tat.aI Americ:a far permimion ta JD.Ù:e ~ ali«htlDp 
and emersency a1ishtin8l'l n.peet.ively lIub!ltantLally to the like e][U!nt .. la 
.et out in Amel!! Il 01 ~ ~tAI at &Dy place ehœeo b. the applleant, 
being a plaœ ~ly .0 ta eommerclal atreralt of the UDlted Stat.ee of 
America, in any territory beinc p.rt of or adminietered or oceupHld by the 
United States or _~merjca; Md 

(it) should the prlor appro\"al 0( the CroW'll bave been siven ta sueh ap­
J~hC4t10n and notice tbeNJOl bave been co~unlcated to Pan -Ameneau 
AinraYII, Ineorporated, ita ~ or uaign5' or 

(W) Ihould .ueh permillioa DOt be IP'&Dted ta the sat.iafaeüoD of the Crown 
witbm tb.ree ca1endar monUla aIW aueh application bu beeo made ta tbe 
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Go"et'11IDflD& 01 the United Statee or baving been sranted he tberealter with­
drawn or modifled or in the opinion of the Cro1VIl br any me&ll8 direct or 
indil'ect he bnJ)eded or: -ho1l, or putlaIly nullified m elfect, then. and in 
luch eue i\ m.l1 he Iawful for: the ClOwn immediate/y or At any tilDe t.bereItter 
to Ii"e t.o die Comp&Dy DOO" term1DaÜl1( theM preeeota at the expi .... UOll 
of tnlve _thI from the date wbeD luch noUoe il siV'1l ud upoD t.be 
expiratioD ~ IlUeh period 01 t_Ive mOlltba t.b_ preeenta and all powen 
ri,heu ud beuefttl bereby eonCerred shall immediate!y eeABe .nd detenniDe 
and no e1&ia for compeDMUoll or damt.ge or otbennae hO"''II011ver in 00IIIe­
quence 01 .... determi,naUon ,hall be made or preferred by the Company 
apinlt the Crown or t.he Govemmeot. of New Zealand or an1 offioer 01 the 
GovernIDl!flt. _bet.beT by'lepl proœectI.np or in any other manner wlthou& 
prejudice t.o the babWty ot the Comapay in reçect 01 any .ntecedent bnIIeh 
nODobeerY..- or nonperformaanoe al any provwon oontainod in th'*' 
~DtI. 

13. The Compeny ,hall enjoy al1 the nght. ID l8pect of reAl and pel"llOnaJ 
property in New ~and and ail the contractual nghÙl and np;ht to benefit of 
pubhc IllervlCes w-luch are from t/me to tlme avlliable to alien fnends pursuan& 
to the Bntlsb :-I&&ionallh' and Stattul of Aliena (an New Zealandl Act 1928 and 
shall ln respect of its operations and lta reaI and perso'lal pro pert y be lIublect to 
the same tantlon and entltled to the same ImmumtlCs (rom ta~atton as lÙl otner 
compaOles Incorporated abroad and carrYlDg on bUSiness ln :oieq. Zealand. 

14 The ~hn~ter of Transport Will use hls good officE's wltb the :\fmÎster of 
Telegraphs that t.be>, Company mav on due apphcatlOn ln that behalf ohtam a 
hcc!l!Ie for the ert.sbhsnment of a pn\'ate commercial statIOn unrler Part V of 
the Racho Rellulatiolls 1932 to be hcenserl for the pl"l\ ate cO\"l""eSpondence of the 
oq.ner to the Intent t.hat ~ucb statIOn shaH sene as a radIO &Id ta na\lgatloD and 
operation of t.lrt"r.ft .. mployed an the "a.d sen ICC 

PTOMdtd olll'l1~, That tbe Company shall ma!..e the Il"e ~(sueh statIOn a,eallabl .. 
for the, benefit 01 otber &Ircra.lt (han tha.e emplojed ln the SAld !!ernce upoo 
lIurh te~ and coodlt.JOns &/1 may be agTeed upon betl\·een tbe Compan~ and the 
owner of such other aueraft or f&lllng such &jI:!"e1!ment upon !luch term~ and con­
dItlODa as Ùle MUl.Ifi.er of Telegraplu! ma) declde to be fair and reasonahle 

P,()f!tded oUo, That Bucb hcenae may be BubJect to the (ollowIRg conditions 

(u Tbe Ù<:"f!nge ma\ he c&nceUed upon six calénrlar months' notice, pro­
\lded that t.IIOther SUI table beacon lIet\ lce 15 made &\ adab/e. C&nceUaLlon 
to confer no riche to compenaatloD or obligatIon upon the Cro .... n to tab 
over the plut. 

(u) The Coapanl ahall aublIl.lt to the MIDlster of Telegraphl for approval 
particulan ~ &be ..... ve-lencLba on 1lI'Ilich It ia de&ln!d te ope .... k power 
polar d.iaarul 01 r..t.iation. and full t.ecluuoal det&lla of the equipment pro­
po.ed ta 6e iMtalIed and met.bod of ope .... bon. 

(Iii) The _ic=iona from the bet.ooo ahal1 he web .. DOt ta inWfere wiUa 
otber t- • ndio Mr"rioa. 

Il. ~ ~ fil ~ .w aIao UIIII bit &ood olll ... wtth the Mi.niIœr 
al ~ 1M&'" Oompuy ..,-. oa due applIeation ln tb&t beb&1f, obWJl .ueen..- Cil deIired) for the ... NI.b .... ot 01 mobile .... bou under Part III ~ 
&Ile Redio ~ 1on. ~ be-4IlI&abliabed 011 aireraft emp10yed ID the Mid 
.-nice aad f~ u.e est&bliahment ~ • printe. commercial lltattoo unde,. Pan 
V 01 t.be Radio III/IIJ"ulatiooa 19n. tlle latter ta he 1lcen.ed for pner&1 publio 
oomIIJ)ODdenœ Md for tbe pn~te COf'I'WPODdenoe 01 th. 01lnler lubjeet. .. 
.....,.-dl the '-'--iiooed ~OQ to u...IoUo"ll'Înf condltlo ... 

(1) The ....., to he UII8d ou.Iy for communioatina "lritb (i) aireraft. _ 
ploved in t.be lMd lI8nice .. hen ftyiq between New z-Iand ADd s.mo.., 
and (û) tlle ...... recular OftIIIU aliIbtin,-p1ace. i. e. Paco PAID. 

(il) Ali "11"'_ to he in plain lanlJU~ and ta retate only to th. operatioa 
of tbe 1en1œ betw"een Pqo P.,o and !'oie .. Zealand no mesu.se to he for:­
warded to ..... P&,!I) for retran8miamon to dl!lltiDationl beyond tbat place. 

(Iü) Ali publie eorreIpOndence conDeet.ed W1th the aemoe to he handlod 
bl' station. UDder the control 01 the Ne .... Zealand POlIt and TelesraPb 
DeparUuent. ' , 

(iy) The _ft lensth to he u.aed (rom Ume ta tim~ to he in &eCordanot 
wlth t.be lùcuIaüOOl att.aehed to the International, Teleeommunlc.t.ion 
Conventioa. ft will be open to "le Comp.ny t.o sublnlt tbe ".YI! lensth 
considered t.o Ile the mœt wit.&ble but the linal declalon to relit wit.h the 
Minilter 01 Tellp-&phe. 

1 __ -----------------------------
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-1'" _ (y) The t..-namiNione lrom the statiOD. Dot ~ Interfère wHh other radio 
, _nies operatin, to, from, OC' whhin New Zeal.aod. . 

(Tf) n. Minillt.et 0( Telqrapb to bne tbe potier to cancél tbe lieeDM 
il it he foued th., a coordination of radio Cacititiee ÏII deairable in the inœl'l!!Jta 
of airerait senenUy. Buch eanceUat.ion ta confer no rilÙlt to compensation 
or anr. obhgation upon the Crown ta take oftr the plant. 

(Th) Teehnical particulara to be supplied .. may be reqoired by the 
MinUlter of Telegrapha. 

18. In the eonduct of Any aircr.Ct uaed in curying on the ~&Id sernee the 
Company ahall at aU tunes comply and cause comphance to be !lad wlth the .lli 
NavigatIOn Act 1931. the CustOml! Act 1913. the Health Act 1920. the Land and 
Income Tax Act 1923. and th0 Post and Tele~raph Act 1928 and aU rell;ulatlons 
in force thereunder; and generally eomply and C&WIe comphanèe to be had wlth 
the IaWll of NeW' Zealand and ibt dependenCiCS and mandated temtorlcs 

17. These presenu shall be deemed to be entere<! mto under tlle law of New 
Zealand and any ,\uestlOIl8 ariaing out of the IDterprelatlon and en forcement 
thereolllhaJl be dcclded aeeording ta tbe law of Xe,... Zealand. \ 

18. AU oontraeta of carnage whether of passengers, mw. or other cargo by 
/lJrcraft UlIt!d in conducting the 8&id service shall be deemed (where"er entered 

• inta) to he made under, &Dd shaU ID all reepecla be sublect ta and conform wlta, the 
la,... of Ne,... Zeal&nd. \ 

IG. The Company submita to the jurisdictioo of the Supreme Court III re!!peet 
of theee presenta and in reapeet. or &Dy su ch eontract of carnage as &foresald and 
will DOt. ID the CourU of any country plead lack of junsdiction Ln the Supreme , 
Court but. will, iuany place wbere it. ISlOugbt ta enloree ajudgmentof the Supreme 
Cam, aeknowledge that lIucb judgme!Dt is binding upon and vahd against the 
Company. 

20. Aby dNipatioo, requellt, COll8l!llt, apl~laI, or notification to he made or 
livea by the Ctown uader th_, presenta be IlUfficu!nt tl given in writlDg 
~ed by the MU1Ï11tef of Transport {or the tlme being (Tt' by Any member of the 
EXecutive Co\1.Dcil aetin, on his behalf or by the CommL5510ner of Transport or 
any ot.her oftlœr of the Public Service thereta aqtJJoriftd bv the said MinlStel' 
or any melnber of the EJecUtift Council acting 00 ru. beh&lf and sb&lJ be eufflelent. 
if delivered ta the utomey 01 the Company ID New Zealand {or tbe time being 
or delivered at the ome~ or principal plaee of btnllneas of the Company in New 
ZerJand dunng ordinMy Loffiee bours, ta any peBDD appeanng for tbe tune being 
ta have the control of sll'ch office or place of business. 

21. If, at any time, the Company .baU raU ta oblerve or eOD!ply with any of 
the ~I'OVWOIlJl of theee preeenta, Ule CrolJll ma, by notice 'ta the Company require 
the Company to remedy weh fallure and, illlUch (allure be not remedied ta the 
atiafaetioa of ~he Crown 'lrithla three caleîîdar rDonthll or lIUcb (urther time .. 
t.b.e Crown may con aider ta be reuonable, then the Crown may by further notille 
to the Company terminate the agreemeot ~ntaioed in tbeee pr'e5entll and the1"&­
upon theee presenta and aU powers, right.. and benetlta hereby conferred shall 
immediately eeue and deterinine and DO cla.im (or compeDMtion or dlUIlAges or 
othe""_ hOW8Oever in coo.,quenee of lIueh determination lIhall be made or pre­
ferred by the Compa'!)' agaIDst the Crown or the Govemment of Ne~ Ze-alaôd 
or any officer of the GovernmeDt, whether by lell:al proc~in!Es or ln any other 
manner, without prejudice ta the lIabtllty ol the Company ID rc~pect of aily ante- , 
cedent breach nOllobservanCf! or nonperformance of any proVISion contained ID 
these presenta. . -

22. All references ln th_ preeent. to &ny 8t&~ute or any regulatlOn~ thereUDder 
lhaU be deemed ta import a referellce, .. the eue m .. y reqwre, ta e~ery statut.e 
amendin, or replacing such statute or ta any resulations thereuDder {rom time 
ta Ume Cor tb., Ume hein' in foree. 

IN Wl'nn:sa wbereof th_ preeenta ha\'" been e'l:eeuted the da}' and year first 
&bove wntten. 

J. G. COATES. 
Signed by the Right HonouMlble Joeeph Gordon Coatell. the ~fmi8ter of Tran .. 

port, in the presence of: 
T. R. AICItIN, 

Prtr4f, S«1'ttary, W eUi"'f/Cft. 

PAN .~liERtCAlf AIRW'ATII, INcoRPORATED 
By LUlLE ."(.DEIITOS (rh attomey) 
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DOCUMENT SLANTED 
Document incliné 

------~---~--------

·1 

Sipecl by Pm A.merican· AlmYI; Inoorporated, by fta attorney, LW. Alderton, 
ID the j»n.eo.ce of: . _ 

H. BCLIUIAtr. • 

p,.[-.r 0/ eœ-~, Aucklcmd. 

ID the maU~r 01 ~e Juatice or the Peaoe Act lm and tbe Property Law Act. 1008 

I. LlaLI: A1.oIC&TON, or Auckland, 501icitor, do IIOlemnly and slnœrely declare 
.. ro11o_: 

1. Tbat 1 am a subsbtuted attorney of the above-named Pan Amerie&n Atr­
ways, Incorporated, br virtue of the following ÎDstrument3. namely, fil'llt deed, 
poU, or power of attoroov given by Pan Americ&n Airways, Incorporated in 
fa\our of one Harold C. Cattv therein named hearmg date the 10th day of June 
1935, and aecondly, deed, poU, or instrument or substitution given by the said 
Hr.rold C. GaUy ln (avour of me tlùa deçlarant and one Bryan HlSlop Kingston 
thereiD named JOiDt.ly and aeverally and bearing date the 2lst day of 8eptember 
1935. 

2. That 1 bave encut.ed the foregoing articles undu the authonty conferred 
upon me br the iutruments bereinbefore mentioned. . ' 

3. Th&t 1 ba .. not n!œived any notification of tbe revoeation cil the said instru­
menta or eitber of them whether br the ,.ioding up 01' diseQlution of tbe _id 
Pan Amerlean Air'traya. Incorporatedr or '-he death of the said Huold C. Gatt y, 
or otherwiae bo'lfllOe .... , but etaeh or tIlem li! still tn full force ana eft'ect.. 

And 1 make thia 1IO~Q)11 declaration COnàCieutioualiuevin' the same to he 
true and by Mue of tbaJWltÎceJI of the Peaoe Act 1921. . 

. . - Lau ALl>J:aTOH. 

DeeIanMÏ et Auekl&ad tlùa 25Ù1 day cil November l heio", me: 
A. K. N 01l1'll, '. ' 

A tOliciloT of tle 8~rmm.e Co"'" of NeuJ ZftIl4rtd. 1 \ . 
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THE 1939 AMENDMENT 

DO)(llfION or N'sw ZEALAND, 
Ornel OP TH. MIH18TZ& or Dl!rE!IICr.:, 

WeUintCcm, C. J, 7lA JulV 19$/}. 
H.aOLD GATTT, EIIq .... 

Pa,,·Aml'rlcan .4iMl74!1' Company, 
P. O. BOE 15$1, Auckland, C 1 

DE\R SIR' 1 han- to aeknowledge the recclpt or your It>!lt>r of the 22d JUDe 
1 am huppy to note t hat ~'our Companv (''(peet" ta Ue In a pu~1I101\ to re~IIID(' Il:> 
senïcc to Xt'w Zt>alalla abuut the enc! of Jill\" IInd l han! r('('cl\t>rI Iyllh "alts­
faction Ihc ('olllpan\'~ underlakllllt to ms.ke c\pcrimetal ftt!~llt" .ICl :'lI\a and to 
eontlllur to Ihl' litaI plllC<' a.~ a pori of cali should il he round practicllblr from the 
technlC1lI and opcrallonsl pOint of \ I~W 

For th" pllrpflo\t'of thl"l' PlJX'rimcnlal fh~hts, and on the 11Ilrlrrslandllll( that the 
wholf' ~It 11S.1 1011 1\ III be 0p"n 10 n'\ 11.'\\ ,hould the mC"lu"loll uf ~Il \ n IL' Il l"'l'!,uJar 
s.lightlllJ1; place pro,,' to hl' Imprlll'fICahlr from th!' pOlllt of \ 1"" of ,nmr ( omr:1n~. 
tbe Xp\\ Zpalllnd Go'\ernment apprO\('5 of thc lIel'l'<sary ('!-aulle ID rollte 10 ID­
c1ude (ailloli l:lland and XOlllllca III hPIl of Kino:mal\ n'N'f and Pap:o Pnl!o 

- It b cunremplate'el tha, III Ihe near futUr(> (1111 fl\Clhllh \\ I!I hl' pn)\ lder:! al 
SU\I\ hl th<" Urtl.-It llulhl,rlllh cOllccrll{'l! snel tltr-e fnc!lJtI"~ \\111 he' 3\311:1h: .. 10 
~;ollr Compan\ 011 titI' .nOlI' tl'rnh and COI .. :llllllli R~ woulo ~)I' :J.ppllcsble> tr. !Illy 

Brln-h ~f'rncl' thal ma'- he lnlluO:I\r&led 
'0111"" fnltltfully, 

F J<l'f~ 
11, ni ,tu or /1. (, /le, . 

/ 
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APPENDIX III 

PAN AMERICAN AIRWAYS CERTIFICATE OF PUBLIC. 

CONVENIENCE AND NECESSITY - NEW ZEALAND 

OPERATIONS APPLICATION 

In October 1940, hearings were conducted before the 

Civil Aeronautics Authority pursuant ta an application filed 

" ' 

in October 1938 by Pan American for a certificate of public 

convenience and necessity authorizing the carriage of persans, 

property and mail between the terminal points of San Francisco 

and Auckland via Los Angeles, Honoluiu, Canton Island and 

Noumea. l 

Specifically the application was filed before the C.A.A.
2 

pursuant ta Section 401(e) (1) of the Civil Aeronautics Act of 

~ 3 
1938, more commonly referred to as the grandfather clause, 

which required that a certificate of public convenience and 

necessity should only be issued upon proof that during t~e so-, ' 

called 'grandfather period',4 the applicant was an air carrier, 

continuously operating as such (except as ~o interruptions of .... 

service over which it had no control), unless the service it 
,~ 

,rendered for such period was inadequate and inefficient. 

Broad questions of public convenience and necessity were 

thus precluded by the statute from coming before the, Authority 

for deterrnination, since the principal issues were confined to 

the citizenship of the applicant, the scope and ~ontinuity 

-
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of its operation, the extent of i~s authorisation by the 

Postmaster General, and the adequacy and~efficiency of'its . 
'. 5 

serv~ce . 

It is of interest to note, howevér~ that unlike previous . 

~randfather clauses, inserted into Federal legislat~on, th~ 

Act did not specify bona f~de operat~on during the grandfather 

. d 6 
per~o . 

During the course of debates and hearings leading'to the 
1 

1938 Act, Congress spent more time ih the consideration of this 

clause than it did of any.other provision of the Act. The 

rationale behind insertion of the clause.as disclosed in the 
, 

transcipts of the Congressional hearings, Was to provide a 

preferential place to those who had expended money, energy 

and init~ative in pioheering an airline,7 an argument that 

Pan American and in particular i ts preside~t" JuJn".Trippe i 

advanced with great veracity during the course of the following 

decade in ord~r to secure its position as the United States' 
1 

preeminent international ca~rier. 

To require ~n~established carrier to prove convenience 

and necessity before it was p,ermitted to ~ont~nue i_ts service 

would, in effect, it was argue4! ~enalize that carrier for 

having pioneered a service"', while the exi'stence of an already 

established service, should be a sufficient guarantee of public 

con~~nienc; and necessity to warrant its continuance~8 

\;./ 

, . 
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More importantly, it was considered by the proponents 

of the bill that in the absence of such a clause, bidders 

lmight acquire rights that were not warranted, and create a 

mad scramble ta establish routes and secure airrnail contracts 

thàt would destroy the industry a situation deerned contrary ta 

the avowed purpoge and intent of the legislation which was ta 

irnport prirnarily a degree of f inanc ial stabili ty ta a still 

fledglng and infant industry. 9 

The importance af s. 401 (1) (3) with respect ta dornestic 

carriers is undeniable wi th the frequently cited resul t tha t 

it cansolidated the position of the 'Big Four' - American, 

United, TWA and EastE;lrn - a position retained for a further 

th " 10 l.rty year s . 

Interna tionally, Pan Arnerican had successfully relied 

upan section 401(e) (1) in the course of its application before 

the Authority for certificates for services along the mid 

Il Pacifie route, San Francisco to Hong Kong, and for services 

throughout Latin America, 12 specifically three components of 

Pan Arnerican 1 s Latin Arnerican network which provided for the 

operation of seven routes which touched or terrninated in 

Argentina, Brazil, Colombia, the Guianas, Venezuela, Mexico, 

the Canal zone, aIl the 'Central American republics and many of 

the Car ibbean Islands. 

• 

". ~ 
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\ 
In respect of the airline '5 New Zealand applicat\'on, 

. 
however, the application 'was denied and accordingly provides 

an opportuni ty to analyse a decision of the Authority which 

alone amongst applications based upon this section was denied. 

An earll.er publlc hearing conducted before an Examiner 

of the Authorj.ty l.n February 1940, subsequently filed and 

served as the examiner 1 s report, had recommended that the 

Authorl ty find tha t the applicant did not continuously opera te 

between San Francl.sco and Auckland from May 18, 1938 to August 

22, 1938 therefore \..ras not entitle'd to a grandfather certl-

ficate. The repÇlrt did recommend, however, tha t the Au thor i ty 

f l.nd tha t pub lic convenl.ence and necessity require the air 

" transportation of persons, property and mail between San Francisco 
, 

and Auckland and that the appllcant was fit-willlng and able 

to proper1y perfoFm such' transportatlon and to conform l.n ail 

other respects to the provlsions of the Act. 13 

The Examiner further reconunended tha t since the applicant 

presently held a certificate authorizing operations between San 

Francisco and Hong Kong Vl.a Honolulu, the certl.f l.cate as issued 

should be for the route between the, terminal points Honolulu and 

Auckland only, thereby recornrnending ln effect that no provision 

b d f L A 1 . d . 14 e ma e or a stop at os nge es as an l.nterme l.ate pOl.nt. 

The designation of Los Angeles as an intermediate point 

was considered by pam Arnerican to be of 'great importance, no 

doubt reflectin9 upon the enorrno,us rate of growth already 
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sustained in the Los Angeles are a and in particular the poten­

tial for growtn of t-.r'fe air transportation industry. In addi-

tion, the airline waSt it is contended, laying the ground work 

for the operation of a dornestic network and the resulting pene-

tration of an increasl.ngly lucratl.ve domestl.c market, an ambi­

l5 tion tha t was, not ta be realized for a further 40 years. 

Pan Amer l.can in response f i1ed i ts exceptions ta the 

proposed findlngs and report of the Examiner, the prlncipal 
f 

exception being the omission of Los Angeles as an intermediate 

point, based upon the airlines' contention that the facts of 

the record were considered sufficient to justify such a desiP­

nation. 16 

Pan American also argued that the issuance of a certificate 

designating Honolulu instead of San Francisco as a terminal 

point was contrary not only ta the evidence of record but also 

to the prov:~sions of sections 401 (d) and 401 (f). Seven other 

exceptions were taken to rnatters of detail included in thel~ . 
17 findings of fact in the examiner' s report. 

Counsel for the Authority \a1so filed its exception ta 

the Examiner 's report, excepting ta the recommenda tion that 

the Authority find that public convenience and necessity reqUl.re 

air transportation of persons 1 property and mail between San 

Francisco and Auckland .18 

The Authority in examining the application adopted the 

fo1lowing approach. 
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Firstly, the Authority felt obliged to ask whether the 

applicant was entitled to a certificate pursuant ta s. 401 (1) (e). 
ô 

If the applicant wa~ deemed ~ot so entitled to a certificate 

pursuant to this section, then th~ Authority was obliqeci. to 
'1 

consider whether public convenience and necessity required air 

transporta tion between San Franc isco and Auck land, 1.. e. pursuan t 

to sectlon 401 (d) (1) .19 

Finally, if it was determlned that pu~ic convenience and 

necessity did require such air transportation, then the Authori ty 

were obliged to consider whether the applican t was fit, willing 

20 
and able ta perfarm such transportation properly. 

In respect of the firs,:t question, the Authority citing 

21 its previous decision in the Trans Pacifie Operations case, 

determined that the .principal issues in any case decided under 

sec t ion 4 0 1 (e) (1) to be citizenship of the applicant, scope 

and continuity of operation (or in the alternative the scape 

of its authorization from the Postmaster Generallto transport 

mail) and the question of the adequacy and ef f iciency of the 

applicant's service during the sa-ca11ed 'grandfather period l
•
22 

The Authority then proceeded to review the evidence and 

facts pertaining to Pan American operations to New Zealand; , 

the completion of feasability studies commencing in 1932, the 

conclusion of the 1935 Agreement with the New Zealand Govern-

ment, the completion of a survey flight in March/April 1937 

followed by the inauguration of the first scheduled mail service 
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authorized pursuant to the provisions of the Air Commerce Act 

of 1926 in December 1937 and the partial ~omp1etion of the 

23 ill-fated second scheduled mail f1ight in January 1938. 

Pan American argued thai beginning in January 1938, the 
1 

carr~er had schedu1ed a fort1ighty service between Honolul~ 

and Auckland, despite the fitt that the applicant's schedule 

did not contain an announce~ent of the service. In addition, 

Pan American argued that the Company's San Francisco malI office 

sent out 1.700 aerograms la forro of direct mail advertisingl 

announcing the ~naugura~Ton of a fortnight1y'express service 

to New Zea1and to commedce on the 5th of January 1938. 24 
/ 

1 
, The 10S5 of the ~-42 Samoan Clipper on the 11th of January 

1938 during the cours/of Hs secon~ scheduled mail flight with 

the consequent shortJge of suitable aircraft, prevented the 

applicant from oper1ting a further service until August 1939. 

Therefo~e, accordi g to the facts of record, the Authority main-

tained, no ope rat "ons were conducted during the 'grandfather 

period'. Hence he contention of the applicant; the Authority 

decided, amount d to the proposition that regular flights 

having been sch duled prior to the I grandfather period' coup1ed 

with the cessa ion of operations fol1owing the 10ss of the . 

'Samoan Clipper' constituted 'merely an interruption of service 
1 

over which the applicant had no control' - a statutory per-

missible exemption.
25 ~ 

1 
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The Authority maintained that in order for the ~plicant 

to be successfu~t must establish continuous 6peration~s an 
\ 
\ 

«air carrier» between such terminal points and.that ~t was not 
\ , 

sufficient that the app1icant should have enjoyed the status \ 
\ 

\ of an air carrier alone with respect to the points in quest~on 

under the definition of air carrier set forth in section 1(2) 

of the Act, nor was the Authority prepared to explore separ-

ately the question of whether or not that status in fact 

. t d 26 exl.S e . 

The crl.terion established by s. 401(1) (e) the Authority 

asserted was continuous operation, defined to include «aIl 

e1ements of undertaking to engage in air transportation» and 

since nothing less than continuous operation would satisfy the 

requirement of section 401 (e) (1) 1 it was «idle» to speculate 

upon the app1icant's status as an air carrier.
27 

The Authority, according1y found that there was an absence 

of continuous operation between San Francisco and Auckland and 

Honolulu and Auckland and that under those circumstances, the 

only showing upon which the applicant might conceivab1y be 

entitled to a certificate under s. 401(1) (e) wou1d have be~n to 

establish that the carrier had at oné time or another conducted 

a continuous operation between the points involved but such 

operation was susp~nded throughout the 'grandfather period' by 

interruptions of service over which the ~pplicant had no 

control. 28 \' ) 
//\ y/ 

-

\ 
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The Authority decided that anly one round trip «having 

any conunercial characteristicS- had been perforrned and without 

passing upon the question of whether the applicant ever under-

took to engage as a cornrnon carrier, decided that following the 

loss of the Samoan Clipper there was a complete cessation as 

distinct from an interruption of service. 29 

Therefore, denying entitlernent pursuant to s. 401(1) (e), 

the Authority turned to consideration of the application under 

section 401(d) (1) of the Act. 30 

The Authority construed the above section as setting up 

as tests in any «new route» case two factors: (1) the public 

convenience and necessity; and (2) the fitness, willingness 

and ability of the applicant property to perform the service. 3l 

As to the first «faétor», the Authority conceded that 

such a phrase, as discussed in previous cases, was not suscep-

tible of reduction to a fixed and rigid definition, but rather 

\\ its meaning «must be deterrnined in the light of the context 

32 
\ and Obje~tive of the statute wherein it was used». 

\ 

The Authority determined that public convenience and 

ecess1 ty were not restricted to the interests of a particular 

c ~unity but were national in scopei to an even greater 
, 

extè~t where foreign vis-a-vis dornestic transportation was 

conce~ned. 33 

The Declaration of Policy set forth in Section 2, set out 

the broad standards which the Authority was bound to apply in 

1 _________________ --. --
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determining public convenience and necessity- and it was clear 

according to the Authority that section 2 contemplated the 

expansion of air transportation facilities of the United States 

in accordance with «a sound and constructive pOlicy».34 

Specifically, the Authority maintained that in 

determining the interest'of the public in the granting of a 

new route certificate and hence acting in accordance with sound 

and constructive policy, evidence may be introduced as to the 

cost such a service initiates to the Government, more particu-

larly, the cost to the Government in the form of mail 

. ~5 compensatl0n. 

This «cost trade off» approach was largely a legacy it is 

contended of the immediately preceeding decade wherein most if 

not aIl United States air services both domestic and interna-

tional had ~epended alrn?st exclusively upon Federal Government 

assistance·in the form of mail subsidy payments, a situation 

which (The Watres Act) attempted to rectify in 1930 much to 

the arguably unjustifiable «chagrin» of the subsequent 

Roosevelt administration. 

By 1940, however, the domestic industry was experiencing 

a transition from a mail subsidy dependence me~tality, but 

international operations were still heavily reliant upon ~ir 

mail subsidies and in the wake of the Black Cornrnittee investi-

gation~ of 1933/34 which scandalized the public and consequently 
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stigmatized the industry, the Authority felt extremely con-

scious during its early careér to justify the allocation oI 

route awards on a commercially and politically sound basis. 

The Authority adopted the approach,clearly ennunciated 

in this decision, of considering the commercial revenue to be 

derived from the proposed operation as against the'.:"wider inte~-

ests of the government, specifically, the needs of domestic and 

foreign commerce of the United States, the Postal Service and 

national defence. 

Thus, in any one particula~ case the Authority argued, 

substantial governmental expenditures for the operation of a 

new route might be justified while in another case expenditures 

of a much smaller amount would not be warranted. 36 

The Authority then in conformity with this criteria pro-

ceeded to exam~ne the proposed New Zealand service. In examin-

ing the needs of foreign commerce of the United States, the 

Authority regarded it as material to consider those ·needs in 

terms of volume, either existing or imfuediately in prospect, 

the amount of traffic which the applicant could reasonably be 

expected to transport following inauguration of the service, 

and the possible stimulation of foreign trade which would flow 

as a direct consequence of this service.
37 

The Authority examined the various statistics presented 

evidencing existing trade fi~s' between the United States and 

-
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Australiasia, noting that exports from Australia to the 

United States constituted 3-1/2 per cent of total exports from 

that economy, while imports totalled 17 per cent over the per-

iod 1930-38. During 1936 the United States ranked fifth in 

imports and second in exports among the nations of the world 

exporting to and importing from Australia while in 1937 and 

1938, the United States' position was second as to both exrorts 

~d imports. 38 

The Authority noted the composition of exports and 

decided that trade between the two regions was complimentary 

in character - Australiasia exporting raw materials, and 

importing from the U.S. manufactured goods and machinery, thus 

the Authority concluded( the proposed route was «not 

simply a line of communication between San Fra?ciscp and 

Auckland but a ~eans of commercial contact between the North 

Arnerican continent and the entire Australiasian section of the 

world».39 

An examination of present transportation and communication 

facilities was aiso conducted, noting that ~ inadequacy of the 

existing facilities contributed to the failure of American 

business of realizing the full trade potential of this region. 

Regular scheduled ships of the American Matson Line took 17 

days to Auckland and 24 days to Melbourne with each service 
~ 

being operated on the basis of one round trip per month. In 

addition there was no direct cable service between the United 
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St~tes and Australasia, the only service being that provided 

by a British cable from Vancouver, which charged nearly double 

the rates for cables sent from Canada, the increased cast 

resulting from the prohibition on code messages following the 

commencement of hostilities in Europe. 40 
, 

The testimony established that in 1940 the fastest mail 

!. service between San Francisco and Auckland was 17 days and 

between San Francisco and Sydney 20 days, compared with an Il 

day air servioe between London and Sydney. In contrast the 

applicant' s schedules would have required only 4-1/2 days from 

the United State~ to New zealand. 4l 

As to the effect on public convenience and necessity from 

-
the still politically sensitive perspectiv~ of th~ postal ser-

vice, wltnesses on behalf of the Post Office Department, pro-

duced extenslve evidence and exhibits which contrary to the 

earlier stance of the Post Office Departrnent which opposed 

the service, endeavoured to establish that public convenlence 

and necessity would be indee~ served by the inauguration of an 

""1 1" " 42 alr mal route to Austra laSla. 

It is interesting to note that the United States Post 

Office regarded the establishment of an air maif route bétween 

San Francisco and Auckland as opening up a service to aIl of 

Australiasia whether or not air mail service was inaugurated' 

across the Tasman between Auckland and Sydney. 43 
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The Authority concluded albeit briefly and understating 

a very important consideration, that the needs of national 

d f 't d h ,44 e ense, necessl. ate suc an operat~on. 
1 

JIn considering the operat~ng costs of such a service, 

the Authority asserted that a proportlonate part of the opera-
I 

ting expenses of the existing San Francisco-Hong Kong service 

could be allocated to the New Zealand serVlce; spec1.f ically 
1 

the applicant estimated the cast of the New Zealand serVlCe at 

U5$1, 773,167 for the f 1rst year, wi th a transfer fram t.he San 

Francisco-Hong Kong service of $ 313,667, out o'f costs now 

b t , l b h ,45 orne en 1re y y t a t serV1.ce. 

Revenues estlmated at $442,836 durlng the flrst year of 

operat1.on were conceded by the appl1.cant to be derived a1most 

exclusive1y of United States ma~l pay - forelgn mail revenue 

was estlmated- at $264,816 over for the same serVlce - Wl th 

the airllne projectlng tha t upon commencement of passenger 

services, the company would capture 5 per cent of first class 

46 
passenger steamship traff lC along the route. 

The inclusion of Los Angeles as an l.ntermed~ary pOlnt 

which had been the basis of several Ob)ectlons ta the Examiners 

Report both by the applicant and Los __ Angeles County was con------ ------------------------
sldered at length with the Authority concedlng as to~ 

tance of the Australlaslan reglon as a market for southern 

Callfornian lndustr1.es and the enormous growth industr1.ally 

47 
and financially in the Los Angeles regl.on. 
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The arguments used by the applicant and the inte,rvening 

parties were to be a portent of similar arguments advanced 

during the course of the landmSirk but protracted Hawaiian case 

decided in~tially in 1946.
48 

Interest~ngly enough, the Author~ ty was most singularly 

irnpressed wlth the content~on tha t. Los Angeles should be desig-

nated not only ~n Vl.ew of the «national interestl> but more 

f "f' t' 49 irnpartantly in V1.ew of the nation:al de ense ram1. 1.ca 1.ons. 

Determ1.n~ng tha t publ ~c convenience and necess i ty did 

require such a serV1.ce 1 the Author1.ty was then obliged ta " 

consider the f~ tness, wl.llingness and ab1.l1. ty of the applicant 

to perforrn the proposed service i a task simpl~fied b1:' the al-

" ready successful acqu1.sition of the applican t 1 S certifièa te, in 

50 the Trans Pacif ic Operations Case, and the -applieant 1 s 
, 51 

aff~l1.tate 1.n the Trans Atlantic Operations Case. 

Spec~f1.cally the Authority deterrn1.ned that fitness, wil-

lingness and ability l.nvolved consideration of the applicant 1 s 

competency to opera te the proposed serv ice and i ts f inanc iai 

52 
capacl.ty to go so. 

Exarn.1ning t~e applicant and applieant 1 s Q.ffiliat~s t 53 

operations across the mid Pacifie, Caribbean and trans Atlantic 

routes, the Authority conceded that the applieant had the 

benef1.t of much experience in the operation of trans oceanic 
/ 

serV.1ces with the result that it had developed the «technique 

necessary to the successful performance of such a service and a 

,trained personnel experienced in such operations». 54 
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Examining weatper conditions, proposed equipment and 

financial intergation of the applicant with the Pan American 

Airways Organization as a whole, the Autpority rather effort-
" 

lessly found the applicant to be fit, willing and able, parti-

cularly in view of the substantial period of time during whieh 

the applicant had successfully engaged in trans Pacifie air 

t 
. 55 

ransporta tlon. 

Thus~ on the basis of the entire record the Authority ,. 

authorized the applicant to engage in air transportation pur-

suant to section 40l(d) between San Francisco and Auckland via 
,< . 

the intermediate points and Lus Angeles, Honolulu, Ca~ton Island 

and Noumea subject to the explieit provision that the earri€r 

not engage in local transportation between points in ~he conti-

nental United States, i. e. between San Francisco and Los 

56 Angeles, thus forestalling c:he possibility of the applicant' 

engaging in purely continental operations, an ambition that was 

not t'o be realized for a further 4 decades. 57 

, 
\ 

o 
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APPENDIX III - FOOTNOTES 

1. Pan American Airways Company (Nevada) New Zealand Opera­
tions Order ~o. 552, Docket No. 6-401 (E)-2 and 305, 
1 C.A.J. 273, 1 C.A.A. CLXXXVIII (Decision rendered 
June 7, 1940). 

2. A confusion ~n terminolgy was apparent in the C~vl1 
Aeronautics Act as enacted in 1938 and was remed~ed by 
Reorganization Plan No.- IV, Sec. 7, effect:1..Y..~ on the 30th 
,of June, 1940, 5 Fed. Reg. 2421-2423 (1940). Since that 
date the word 'Authority' referred to the Admin~strater 

'and the five-manbody, wh~le the latter was termed the 
Civil Aeronautics Board. For the purposes of thlS appli­
cation, the 'i .. vorld Authorl ty is taken to mean the flve-man 
board until the reorganization. That body w~s ca1led the 
'Board' in dea1ing with cases decided after the 30th of 
June 1940. 

3. The phrase 'grandfather clause' stems from the practlce 
. of many southern states of 1ettlng Cl tizens vote wlthout 
passing the llteracy tests provlded ~heir grandfathers 
had the right to vote. Originally these states, to <, 

prevent blacks from votirrg-, passed laws which made passlng 
literacy test a quallfication of votlng. These tests 
did prevent rnost blacks from voting - but they also dlsen­
franchised many whites. To return the votlng prlvi1ege 
to the latter many states passed laws enab11ng cltizens 
to vote even though they failed the literacy tests pro­
vided their grandfathers had the right to v6te; 
G. Goldrnan, Government Policy Toward Commercial AV,la tion, 
New York, King's Crown, 1944, p 83, footnote 21. 

4. From May 14, 1938 ta August 22, 1938. 

5. N. G.· Melone, Controlled Competi tlon: Three Years of the 
Civil Aeronautics Act, Journal of Air Law and Cottunerce, 
Vol. XII, 1941, 318, p. 322. 

6. Ibid. 

7. Ibid. 
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10. R.E.G. Davies, Air1ines of the United States Since 1914, 
London Putman 1972, 495. 

Il. Pan American Airways Company (Nevada) Trans-Pacifie Opera: 
-tions, Order No. 78', Docket No. 6-401 (E) -1 (June 27, 1939), 
l C.A.À. 214. ~ 

12. Pan Amer1.can Airways, Inc., Lat1.n American Grandfather 
Cert1.ficate, Order No. 592, Docket No. 14-401 (E)-l, 
2 C.A.B. Ill, (July 22, 1940). 1 

13. Supra, note l, p. 696. 

14. Ibid., p. 697. 

15. With the Acquislt1.0n of the sma11er domestic trunk carr1.er 
National Airl1.nes ~n 1979. 

16. Supra, note l, p. 697. 

17. Ibid. 

18. Ib1.d. 

19. Ibid. , p. 698. 

20. Ibicf,. 

21. Supra, note Il. 

22. Supra, note l, p. 699. 
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27. Ibid. 

28. Ibid. 

29. Ibid. 

30. Ib~à. , p. 703. 

3l. rbl.à. 

32. rb ~è. • , cl.t~ng Northwest Airlines, Ine. , certifieate of 
publ.l.c conven~ence and necessl. ty (Duluth-Twin Cities 
Operatlon) Docke't. No. 131. 

33. rbl.è.., Cl:: ::':1g ;'_-:lerl.ca:; Al.rl.l.nes, Ine., e:' al., cer::.l.fl.cate 
~f publl~ sonVe:;lence and necessity (North Beach operat~on) 
Docket t:;e. 287. 

34. Ibl.è.. , p. 704. 

35. rb l.è. . 

36. I~l.è. . 
37 • Ibl.è. . -.., 

38. Ibüi. , ..... p . 705. 

39. Ibl.d. 

40. Ibid. , pp. 706-707. 

41. Ibl.d., p. 707. 
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46. Ibid., pp. 708-709. 

47. Ibid.,p. 711. 

48. aawa~~an Alrlines, Ltd. Et Al., Hawaiian Case Docket No. 
851, 7 C.A.B. 83 (Declded May 17, 1946). 
Earl~er arguments were also advanced by Senatcr G. 
McAdoo of Californ~a, Chalrman on the Senate Committee on 
Patents, who in a letter to Juan Tr~ppe ln 1934 
advocated for the ~nclusion of Los Angeles as e1ther a 
terrnlnus or ~ntermed~ate pOlnt along any Pac~flc serVlce. 

\ Remarked McAddo «Cal1fornla's eyes have long been turned 
, to the west. We know that ASla and the great Paclflc 

arena offer a vast opportunlty for those who have the 
VlSlon, the courage and the enterprlse tO explore it.» 
PM 10.10.00 Paclflc Dlvlslon, 31st Jul:;' 1934, Letter 
fro~ Senatcr Wll11am ~cAdoo ta JJan Trlppe, 

49. Sùp:::-a, note 1, p. 711.' 

50. Sùpra 1 note 11. 

51. 

52. 

53. 

,\. 

54. 

55. 

56. 

57. 

Pan ;. ... ï\erlCa:1 Alr ... ·a~·s Company (Delaware) 
Operatlons Orde= No. 55, Doc~et ~o. 163 

Supra, note l, p. 711. 

Trans Atlantlc 
(Ma y l 7, 1 9 3 9) . 

Pan Amen.can was broken up \.:1to several opera tlng s'clb­
s~diarles ~:1 arder to avold the lmpositlon of any tax 
levled by a goverr~ent other than the Un~ted States, 
::;pec~flcallj' to èlVOld the le'''"'1 of a cap~tal t.ax upon the 
assets of the entlre conglornerate. 

Supra, note 1, ..., . 712. 

Ibid. 

Ib~d. , p. 713. 

SUEra, note 15. 
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APPENDIX IV 

THE AMERICAN EXPORT AIRLINES LITIGATION 

1939 was to herald for Pan American the conunencement of 

the f~rst serious challenge to that airllnes hegemony, a 

challenge ~hat was ta cont1nue for ten years at both a legisla-

t1 ve and J udic1al leve 1. Desp1 te the un de rcurrents of OppOSl tlon 

that had ex~sted wlthin gove:::-nment Slnce the Black CO!'1ITuttee 

Investlgat:.ons and the tacit recogruÜŒ1 by the ünl ted States of 

the importance a f the al rllne Company ln -::.he s uccess fuI inple-

:nentatlon c= Amerlcan =o:r:elgr: poll.:::::y, the meteorlC rlse of the 

alrl.:: ... ne ln the space 0:: ten years lnto what \'las becomlng uni-

versall::/ ac:çnowleciged as slngularly the rr:ost lmportant airllne 

::Ln the wor:è., \<las not occassloned ,,;1 thout lncurr1ng crl t1C lsm 

both W1 th} TI and outslCle the goverrunent. 

Consequently, ,,,hen Amerlcan Export Alrllnes sought authorl­

zat10n from the Cl vil Aeronaut1cs l\uthorl ty on the 9th of May 

1939 to operate services across the Uorth Atlantic ln compet1-

t10n Vil th Pan Aner l.can, the opponen ts of Pan American railled 

ln unison to promote the cause of the so-called usurper, or as 

lt has been 50 ingloriously referred to as the "scrappy little 

champlon" . l 

While having no direct and lmmediate bearing on the actl­

vities of Pan American in its strategy to cOllUT1ence services in 

the southern Paci fic reg~on, the Amer~can Export challenge does 

warrant consl.deration as it signaIs the evolutlon of a profound 
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change in Americ'an international aviation policy, one from of 

the unofficial endorsement of a monopoly or chosen ~nstrument1' . \ 
doctrine to that of an off~cial government policy promotlng 

multiple designation of Amerlcan carriers on internatlonal 

serVlces emanatlng from the Unlted States. 

A1though the r:mtlp1e des~gnation pOllCy required cons~d-

erab1e ref~nement ta reach the position lt has attaln-

ed today as an intergral part of AmericaD. lnternatlonal av::... at1.on 

po1icy the or~gins and roots of the transformatlon we re clearly 
1 

enunc~ated dur~ng 1939 and actlve debate contlnued for the 

better part of ten years, accelerated ln part accordlng to sorne 

critlcs by the'interventlon of the Second World War and the 

opportunity this afforded prevlously domestlc American carrlers 

'1 2 to operate lnternatlona serv~ces. 

Whatever the specl f~c reasons attrlbuted to this change 

or transformatlon were, 1 t became patently obvious by 1946 that 

Pan American was not to retaln ~ts unqua1lfled posit~on of 

emlnence it had, accordlng to sorne c~itlCS, 50 ruthlessly 

attained. 

The l rony is, of course,that the Australian Government decided 

upon a reverse course, advocating the adoption of a s1ng1e 

international carr1er, except for the brief B.C.P.A. 3 experlment 

from 1946 ta 1954, which essentlally zoned Autralla's inter-

national services, although it may be argued that the Australlan 



\ 

--------,,---------- - -------

354 

Government regarded the operation of B.C.P.A. as a mere prelude 

to operation by an Australlan carrier over the Pacific at a 

subsequent date. 

The lrony 15, of course, related ta the fact that this 

dlvergence of government pOllcy over slngle and rnultl.ple desl.g-

nation of l.n~ernatl.onal carriers, or~ginatlng from thlS perlod, 
, 

later :ormed ~he basis 0: a serl.es 0: protracted dl.sputes bet-

ween the Aus~raliar. and Amerl.can Governments for at least two 
. , 4 

decades. 

Amerl.can Export Airll.nes more commonly referred ta as 

Amex, was the bralnchild of John E. Slater, a dlrector of Arneri-

can Export Llnes, a shipping company which had undergone a 

remarkable financl.al rejuvenatl.on, attributable l.n part to the 

acquisition of a new and capable management team and the enact-

ment of-the Merchant Marine Act of 1936 WhlCh through a 

series of government Subsldies, essentially pumped healthy pro­

fl.ts into emancl.ated American steamship cornpanies. 5 

American Export in capitalizing upon the Arnerican Govern-

ment's initiative in attempting ta stave off the threat of for-

eign subsidized shipping lines, had developed as a consequence, 

a profitabLe freight trade and exclusive U.S. mail contracts 

centered in the Mediterrean area. 

As early as 1936 the company had conducted feasability 
; 

studies in arder to determine the most successful means of 

competing effectively against European subsidized ships and 
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determined that the most sat-isfactory answer was to be found in the utlli-

zation of aircraft and accordingly incorporated in the air11ne 

subsidiary in Aprl1 of 1937. 6 

As the parent company was a steamship 11ne, requlslte 

authority was sought and ~mmediately obtalned from the Unlted 

Sta tes Mar-i time Commission. 7 

A flnancial programme was thereafter establlshed by the 

airline which required the expenditure of sorne $200,000 on 

f1ight surveys and $700,000 on equlpment. Such an expense had 

as Pan American had previou~ly advocated, necessltated the acquisl-

tion of an air mail contract. However, in order to secure such 

an award the airline was !equired to apply on the 9th of May 

1939 8 to the Civil Aeronautics Authority for a certiflcate of 

convenience ~hich in turn necessitated establishing the Justifl-

cation for a route certificate, a process which chal1enged the 
1 

Governrnent's hereto chosen instrument doctrine. 

Pan Arnerican irnmediately rallied and sought support from 

various government departments and agencies, the most important 

of which it considered ta be the Post Office Department which 

the Company believed it had secured. Judging by the remarks of 

the Assistant Post~aster General that was not an un justifiable 

conclusion, who in the course of the application hearings cal-

culated that on the basis of 100 per cent performance by two 

carriers, it would cast the Post Office Department about 

$1,388,400 more annually to maintain a second carrier than to 
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increase Pan Amer ican 1 s flight frequenc ies. 9 However 1 the 

support Pan American believed Lt had obtained was Llluslonary, 
0:' 

as the Post Off~ce witness who was responsible for those 

remarks, J.M. Donaldson, later wrote to·the Civil AeronautLcs 

Authority in January 1940, advocat1ng the adoptl0n of a compe-

titlve airline policy but refused to' name the second carr1er 

wh1ch it regarded as sUltable for the route.
lO 

Other agencies also declared themselves on the monopoly-

competitlon issue. As early as 1935 the Presldent's Inter­

departmental Commlttee had lssued a statement after a confer-

ence with foreign airl1ne executlves which read ironLcally 

enough in relation to the trans Pacific issue, that all agree-

ments with the Unlted States were ta be made upon-the 

basis of reciprocity, and «it 1s not the intention that any 

rout~ sha11 be develope~ for the exclusive use of any one 

. l' Il alr ~ne». 

The United States Nav~ traditl0nally a staunch supporter 

of Pan Arnerican particular1y in the airline'$ Pacific activities, 

appeared also ta be desserting its fomer ally Pan Anerican. '!he Navy now 

advocated competition in international air transportation, , 

based upon the notion that two or more air)..ine companies would 

" provide tWlcé the trained personnel that was needed in time of 

war. Indeeq,. the, N'avy was sc convinced of the advantages associated 

with a competitive airline policy that it loaned to AMEX, 

pilots to assist that ai~1ine with survey flights when the corn-, , 
pany was experîencing 

;, 12 
crew shortages. 
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One of the most frequently cited arguments used by the 
1 

opponents of Pan Arnerican was based upon the C1vil AeFonau-

t1cs Act, specifl.cally the preamble whl.ch provided for «com-

petl.tion to the extent necessary to ass~re the sound development 

of an al.r transportatl.on properly adapted to the needs of for-

d d · 13 el.gn an omestl.C commerce». 

Senator Patrick A. McCarren later a princi.ple advocate of 

l.ndustry concentration and an archl.tect of the 1938 Act, declared 

that competitive quall.fl.cations for international operations 

would be met by the rivalry of foreign airlines. That, he 

maintained, was understood at the time the legislation was 

drafted but opponents of that interpretation maintained that 

foreign competition had nothing to do with Arnerican domestic 

policy and thus could not be used ta prevent competition amongst 

Am 
. . 14 

erl.can carr1ers. 

Harllee Branch, former post office official in charge of 

air mal.l and subsequently a member of the Civil Aeronautics 

Authority, asserted in an often repeated and quoted remark 

before a Sena te Committee: 

«I feel first of aIl that this is an opportune 
time ta get any service we have weIl entrenched 
before the Europeans' settle down and inaugurate 
competitive services. l feel. that if this com­
pany (AMEX) is thrown out with a resultant 1055 
of somewhere between two and three million 
dollars, it will be a long time before another 
company will come in and invest (that much) .... 
on the chance of being authorised to- opera te a 
service, and it will probably close the door 15 
ta any additional service across the Atlantic.» 
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Slater of AMEX also pursued this line of argument and 

maintained that a government policy of fosterlng a slngle alr-

line was understandable in the pioneerlng era, but he ~dded 
1 

that era had in 1939 been ecllpsed. Slater Clted thE: hlgh rates of 

passenger and mail charged by Pan Amerlcan and the fact that 

Pan Amerlcan had always been granted by the Post Offlce, the 

maximum SUbSldy rate. The mere fact that Pan Arnerlcan offered 

to increase its frequency across the Atlantlc, dlsclosed during 

the course of the AMEX hearlng was, only as a direct resul t of 

a challenge being offered by a competitor. In additlon Pan 

American's offer to carry mail across the Atlantic at the rldi-

culous rate of 1/1000 of a cent a pound amountlng ta a loss of 

$20,000 per month (c.f. the rate proposed to New Zealand of $2 

per· pound) was of a strictly short term duration, «competitl0n 

/ 
is cheaper in the long run because a second carrler would pro~ 

16 
vide the yardstick of efficlency». 

Glenn L. Martin who harboured a deep resentment towards 

Pan American over its decision to order from Boeing, alrcraft 

as its replacement for the first generation of long range fly-

ing boats, produced by his company the M-130 was as to be 

expected critlcal of the single destination P011CY, malntalnlng 

that the ramificatlons for the industry were devestatlng. 

Martin .had been lef t wi th a huge inven tory and redundant: infras:ructure 

foll~wing the Pan American decisl0n.
17 
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Trippe responded to Slater's challenge by arguing that 

the successful appllcation of an airllne WhlCh was the wholly 

oWTIed subsidlary of a steamship llne had the poteptlal of 

creatlng a vertical monopoly of ocean traffic, WhlCh could be 

accompllshed by a means of cross SUbsldlzatlon from other com-

ponents of the transportatlon conglomerate and thereby defraying 

losses WhlCh would be lnevltably lncurred in the operation of 

lnternatlonal·air serVlces, at least ln the lnitlal stages. 18 

Trlppe then proceeded to elaborate upon the enormo~s infra-

structure an 31rllne such as Pan Amerlcan requlred, WhlCh to his 

c~edit, he had 50 successfully establlshed, though not as 

slngularly as Trlppe would have llked everyone to belleve. 

The interventlon of the Second World War ln Europe with 

the consequent recluctlon in forelgn government recelpts from return 

malI cargos produced ln additlon according to Trlppe, an essen-

tlally lnequltable situation as far as Pan American was concerned. 

Flnally ~he proclammation by President Roosevelt ln November 1939 

déclarl~g the area around France and Great Britaln as a Combat 

Zone, prevented Pan Amerlcan flylng to elther Southampton or 

Mars~~lles and later Italy, thereby forcing both carrlers to 

19 serve exactly the same termlnal P?lnt, Llsbon. 

JJdglng by the length of the testimony, 4,030 typewritten 

pages and oral hearlDgs that lasted 37 days, the AMEX appllca-

tlon was one of the most lmportant declslons of the admlnistra-

t.lve agency: 



«The argument up to this time had been more than 
a clash between two jealous private co~panies. ' 
It was the beginning of the struggle for postwar 
airways. It was the beginning of a new era in 
air transportation. And it was the test case as 
to America's future policy regarding world air 
commerce.»20 
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The newly reorganized and renamed Civil Aeronautics Board 

rendered its decision on the l2th of July 1940 and it appeared 

a victory for AMEX. The airline was granted a temporary certi-

ficate to operate from the United States to Europe, although 

terminal points were not specified because of the «fluid situ­

ation during the war».21 
-

The Board's decision warrants examination because as the 

Board itself remarked, «the issue thus presented involved the 

entire underlying policy of the Civil Aeronautics Act of 1938».22 

The Board had found itself in a rather embarassing predic-

tament. The old Authority had announced immediately fOllowing 

the passage of the Civil Aeronautics Act in 1938, that it was 

opposed to «uneconomic, restrictive competition and wasteful 

duplication of services». This statement was made ostensibly 

to appease an apprehensive industry, «still groggy from the 

effects of the a~~ mail contract cancellations».23 Thus the 

question arose as to how the decision of the Board could be 

reconciled with the Authority's previous stated position. 

The Board drew upon a precedent initially established by 

the Interstate Commerce Commission concerning the application of 

a railroad carrier against carriers whose traffic would be 

d 
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• 
" di'lut:ed if the applicant were granted the operating certificate. 

~ 

The application was denied in that instance but the Board , 

differentiated the decision on the basis that in this case the 

two airlines were to operate parallel services only for the 

duratiol'l of the war~' i.e. a temporary duplication. The Board 

was more f6rtunate, however, in having the more recent ICC 

decision handed down in on the 15th of February 1940, which 

held that «an additional service may be required ln the public 

interest even though the existing operator is supplying ... what 
" 

, 
appears to be sufficient service, where there is 1acking any 

\ worthy competitor ... and where available business is ample to 

t h 
. 24 suppor anot er operatlon». 

Relying upon this precedent, the Board stated its specifie 

reasons for breaking 'the Pan American monopoly. 

Firstly, the inauguration of services by a competing 

American carrier, would it was held stimulate and accelerate 

technical advances in the whole lndustry. This competition 

would not be supp1ied to the same degree and with the sarne 

beneficial effects by foreign f1ag carriers. In faet at the # 

time the decision was delivered, there was no competition from 

f . fI . 25 orelgn ag carrlers. 
. '. 

The Board aiso noted that overseas and foreign flag 
, 

, 1 carriers, like Pan American and Arnerican Export, were not sub-

just to such comprehensive regulation under Title IV of the 

Act as were domestic carriers. Thus, there was no duty te provide 

,. 

.. 

o 
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adequa te serVl.ces, equipment and facilities; the stimulus the 

Board ~ecided, must be supplied by Un l.ted States competitors. 

The Board was unable to regulate fares, rates and charges; 

compet i tion i t concluded must thus be the ~dium through which 

control is exercised: ( 

«We are unable to find that the con~inued main­
tenance of an exclusive monopoly of ''trans Atlantl.c 
American flag air transportation is in the public 
interest, particularly since, there 1.S no such 
public or express rate to 'be charged or over the 
standards of service to be rendered as is custom­
ari,ly. provided in the case of a publically pro­
tected monopa l y . » 2 6 

Secondly, national defence would benefi t from such compe-

tition since the research and development by foreign competi tors 

would not be avaifable to the national defence of the United 

States, it was reasoned. 27 

The Board next observed that the additional cost to the 

governrnent in subsidizing American Export' s service shauld nat 

have controlling significance in the case; it also declared 

that the alleged superiori ty of Pan American 1 s equipmen t was 

not 'dec isive of the issue· and that i t was a mat ter for decision 
(' 

, "28 
by the trav~lling public. 

! 
Accordingly, the Board granted a temporary certif icale 

to AInerican Export but the Board's action «precipitateri the 

issue into the national spotlight». 2 9 

Pan American immediately moved to secure a certif ication 

.' 
of the r~cord for review by \ the Circuit Court of Appeals tor 

" ' 

" 
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the Second Circuit. The Board responded by seekinç to have 

the petition dismissed on the ground that the court was without 

jurisdiction to review the order. 30 

The court in granting the Board' s rnotiot?, held that 

section 1006 (a) of the Act did not authorize review of an order 

which was subject to approvai or disapproval by the President 

who wàs the ultimate arbiter; the authority vested in him 

would render such \ )udicial review futile. 31 

«It seems incredible that in enacting Section 
1006 (a), Congress intended to permit a reVlew 
of the action of the Board in cases where the 
constitutional authority of the President to 
negotiate wi th foreign nations and to proceed 
upon confidential and other information at his 
disposaI and his statutory dut y under Section 
801 to approve" or disapprove of certificates 
and even of the deniai of them, would neces­
sariIy render our review futÙe. »32 

One issue that arose out of the original Board decision 

and the subsequent Court of Appeais decision was the question 

of conunon carrier participation in air carriers, speciflcally 

section 408(a) (5) of the Act, which provided that «It shall be 

un1awful ... for any carrier ... to acquire control of any air 

33 carrier in any manner whatsoever.» 

The Board wi th one exception, 34 construed the word «acquire» 

to mean that a surface carrier was restricted from taking over 

an existing air Une. This accordingly did not prevent a steam-

ship company from establishing a new air service, the majority 

insisted. 

.- ... 
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«Section 408 (a) (5) applies to cases involving 
the control of air carriers only where the 
acquisition of control of a corporate entity 
occurs at a time wh en th-e entity is already 
an air carrier.»35 
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The Court of Appeal considered such an interpretation as 

«unduly liberal» and held that «to acqulre control» is 

«to take aIl steps involved in obtaining control, which ln this 

case would conslst i~ supplying a subsidiary corporation, 

organized for air carriage and possessing adequate financlal 

resources, with a certificate authorizing operation». 36 

The above decision had enormous repercussions tor shlpping 

interests and initiated a series of Board hearings and a House 

Sub-Corrunittee investigation hearing
37 

in an attempt to resolve 

the lssue but ul timately ta no avail for the merchant marlne 

industry. 

American Export Airlines was as a consequence forced ta 

reorganize its corporte structure and create the airline as a 

separate company and not merely as a subsidiary. 

The new"airline was, however, faced with new financial 

problems which necessitated the award of a new mail contract . 
. ' 

Accordingly, a reguest of'$).-,200,OOO in mail pay from the Senate 

Appropriations Committee was submitted. 

Pan Arnerican seized the opportuni ty ta thwart the «usur-
" 

per' s» ambïtions and was able to convince the Cornmittee not ta 

appropria te the necessary funds, a decis ion that drew strong 

criticism of Pan American - a matter of great significance in 

38 
later years. 
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The House Committee also repudiated- the CAB decislon, 

~hjch prompted the remark: 

«the actions of the committees shows that 
the Board must write opinions which will 
not only survive the courts but will also 
withstand Congressional criticismi for 
Congress, ln holding the purse strings, can 
effectively veto the policy-determination 
of the agency which it has created.»39 

American Export, however, specifically through the inter-

vention of the war, was able to secure a contract with the 

Naval Air Transport Service to operate a wartime trans Atlantic 

route. 
40 \ 

This was subsequently, followed by the award of a tempor-
\' l' 

ary certificate to fly'be,üleen New York and Foynes ln Ireland 

on the lOth of February 1942, almost five years after the 

l 'h h' 41 carrier s first applicatlon to t e Aut orlty. 

Pan American did not relinquish its ambition. to retain 

its position as the single American international carrier and 

l , th b' , 42 throughout the decade endeavoured to rea lze at 0 ]ectlve. 

However, the majority of opinion was now clearly against such 

a proposition; American carriers were now destined to compete 

with one another, internationally. 
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