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ABSTRACT

This dissertation examines a critical period in the deve-
lopment of international air services agreements during which
time the issue of reciprocity or reciprocal landing privileges

between states, ass

ed a position of major political, economic

€

and military importance or the respective government.

In an incomélete and 3till evolving legal and regulatory

#

framework for the conéuct and negotiation of such agreements,
the United States Government adopted a policy which essentially
relegated and entrusted to a private corporation the responsibx-
lity of concluding such agreements, primarily, to avoid confron-
ting the issue or reciprocity. .

The opposition to such a practice is reflected in the
course of negotia%ions conducteq between five sovereign states,
who were atteméting ostensibly to secure the inauguration ané
establishment of a trans Pacific air service.

To place this study in perspective, the initial chapters
are concerned with describing the international aviation policy
adopted hy the two principal governments involved in this analy-
sis and the éignificant legislative and judicial events and
decisions which determined and shaped that policf.

Specific details of the negotiations conducted between

1935 and 1942 are then examined with one chapter deyoted to an
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analysis of private international ctontracts and in particular
the agreement entered into between Pan American and the Govern-
ment of New Zealand. .

Finally, the preceding event‘:s are considered in the
broader context of then contemporary issues with specific refer-
ence to the events in the southern Pacific as part of the wider
Anglo-American conflict whereby both parties were attempting to
arrest economic control of 1nternatiorial commercial aviation.
This conflict or rivalry is evidenced by the conduct of both
g;arties during the course of the north: Atlantic negotiations,
the stated position of delegates in Chicago in 1944 and ulti-
mately in the compromise reacfmed in Bermuda in 1946 - the defini-
tive precedent for all subsequent international air ~service

a
agreements.

o s e < .
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RESUME -

Ce mémoire se penche sur une période critique du développe-

ment des accords de transport aérien international au cours de
laguelle la question de réciprocité ocu d'attribution de droits
réciproques d'atterrissage entre états devient un élénevnt—clé
tant au point de vue politique, &conomidue que militaire auprés'
des gouvernements respectifs.

Aux termes d'un cadre juridique'et réglementaire incomplet
et en {pleine évolution, pour la conduite et la négoc.iation 'de
tels ﬁi\tcords, le gouvernement des Etats-Unis, & ce moment, adopte
une politiquev, relégant et confiant 3 une compagnie privée, la

responsabilité de la conclusion de tels accords pour é&viter de

prendre position sur la question de réciprocité.

)
~

L'opposition & une telle pratique s'exprima ostensiblement
lors des négociations, impliquant cing &états, pour l'aquisition
de droits de transport aérien international en vue de 1'inaugura-
tion et la mise en place d'une service aérien trans—pécifique.

Pour placer cette étude dans son contexte approprié, les

prl
premiers chapitres traiteront descriptivement de la politique
en matiére de transport aérien international, adoptée par les
deux principaux gouvernemfints impliqués, éux termes de notre
analyse et des événementsu législatifs et juridiquesoayant mené
et influencé une telle politique.

Certains détails des négociations menées entre 1935 et

19472 entre le gouvernement de la Nouvelle—Z&lande et la compagnie

>



Pan American seront soulignés au sein d'un chapitre tonsacré
" & une analyse de contrats internationaux de droit privé.

Finalement les événements précédant cette polémique seront
analysés 3 la lumi&re dd' contexte, contemporain, 3 cette question

de réciprocité, se référant spécialement & la situation du-Sud

Pacifique, lors du conflit anglo-américan ol-les deux parties

tenté&rent de s'accaparer respectivement le contrdle &conomigue
Cette rivalité est particu- -=—

¢

du transport a&rien comnercial.
liérement démontrable lors des négaciations entre ces mémes
parties ay niveau de 1'At1antique Nord, lors de leurs déclara-
tions respectives, & titre de délégués, & la convention de
Chicago de 1944 egfﬁinalement lors du compromis obtenu aux

Bermudes en 1946, lequel est définitivement de modé%g a suivre

pour la contlusion d'accords subsééuents en mati@re de transport

aérien international.

€
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I have never been able to find in any mans's
bock or any man's talk anything convincing
enough to stand up for a moment against my
deep-seated sense of fatality governing this
man-inhabited world.... The only remedy...
for us is-the change of hearts. But looking
at the history of the last 2,000 years there
/ﬁ is not much reason to expect that thing, even
if man has taken to flving.... Man doesn't
/ fly 1like an eagle, he flies like a beetle.

- Joseph Conrad
23rd October- 1922

The Pacific Ocean, its shores, s islands,
and the vast regions beyond willbecome the
chief theater of events in the worlds great
hereafter. . " i ]

(/,/ - William Henry Seward,
1852

United States Secretary
of State 1861-1869

Y




AA - CRS
NA - RG

PAA 00.00.00

EXPLANATION

Commonwealth
{Australia)

<

vi

ABBREVIATIONS

Australian Archives - Commonwealth
Record Series

United States National Archives -
Record Group

Pan American World Airways, Inc. -
History Project, File Index, New York

%
refers to ,the Commonwealth of Australia
as opposged to the British Commonwealth’

of Nations which is written as

"Commonwealth' only. .
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INTRODUCTION

Air travel before the Second World War connotes an image
of a 1eisureiy, ramantic and highly elitist form of travel. From.
a passenger's perspective that may indeed have been an accurate
descraiption. From the standpoint of a carrier or government,
nothing belies the truth more effectively.

International civil aviation was and still 1s a forum of
widely and at other times subtle, divergent, political and economical
ideafogies; Such a divergeﬁce accounts for the events centered
in the southern Pacific during the period between the two world
wars, in particular between the years 1935 and 1942.

Five independent and autonomous governments became embroiled
in a cohflict that ostensibly should have been the exclusive
domain of two governments alone; the United States and Australia.'

The involvement of the other three governments, Brltgin,

\ Canada, and New Zealand, was prompted by the determination of

the Commonwealth coalition to meet the challenge of any attempt

by Amqrican interests, personified by Pan American, to secure

-

N domina'tion of the world's aerial routes:

«The answer of the Governments of the British
Commonwealth to any scheme of world domination
can be the establishment of a trunk route right
around the world with arterial and subsidiary
services radiating right around the world.»l
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An important link in the «All Red Route» as the globe

circling network was euphemistically described, was the trans Pacific
sector - Australia to Canada via New Zealand. Such a route neces-
sitated for either technical or economic reasons, stops 1in

Hawa11 and the United States West Coast.

In the arena of international caivil aviation during this
period, the regulapory framework whereby landing concessions or
rights were negotiated and conceded, was in a state of transition,
particularly where a concession was sought by a government to
operate into the United States its territories or possessions.

While Commonwealth and European governments insisted upon
conducting negotiations at a government or diplomatic level, the
United States Government pursued a policy in certain regions of
the world, designed expressly to permit or indeed encourage Pan
American, a private corporation, to conduct and conclude agree-—
ments on its own behalf, thereby aveiding the singulary most
contentious issue facing the United States Government-reciprocity.

The manner 1n which the United States Govern-
ment attempted to employ this policy with respect to the 1naugura-
tion of a southern Pacific air service and the attempts by the
éommonwealth coalition governments and in particular Australia,
to counterAthe application of such a discriminatory policy, is
the subject of this thesis, testimony to an era when the inter-
national legal regulatory framework for the conduct and negotia-

tion of air service agreements was still in its formative stage.



The conflict that ensued between the two major blocs and

one which was being enacted simultaneously i1n other parts of
the world, most notably over North Atlantic, prompted one
American diplomat to ask «why so little co-operation (should

2
exist) between a similar people who are their closest friends?».

The follbwﬁng description of that conflict may hopefully

provide answers to that gquestion.

W.D. McIntyre, The Commonwealth of Nations - Origins
and Impact 1869-1971, Minneopolis, The University of
Minnesota Press 1977 at p. 327, citing Resolution of
the delegates attending the London Imperial Conference
of 1937.

F.X. Holbrook, United States National Defence and Trans-
Political Commerical Air Routes 1933-1941, Fordham
University Doctoral Dissertation, 1969, p. 151, citing
PAA 37 13th of November 1935, American Consul, Welling-
ton to the Secretary of State.



CHAPTER I

UNITED STATES INTERNATIONAL AVIATION
POLICY 1903-1941: A SYNOPSIS

9
/

For a nation that is credited for the invention of the
first power-driven, heavier-than-air machine, the aeroplane,
the United States procrastinated for an inordinately long
period of time before commercially exploiting that revolutionary
idea.

Indeed, it ié to the Europeans that credit must be given,
accolades bestowed, for grasping the potential of such a techni-
cal achievement. The developmeht and utilisation of the air-
craft by the Europeans was e;couraged by a combination of unique
factors; the geographical fabric of the European continent,
the acquisition and control of geographically diverse colonies
and possessions and the realisation of the potential, destructive
or otherwise of the aircraft exhibited over the skies of
Europe duringthe First World War.2

The destructive capability of the aircraft and its inher-

ent mobility, intensified the necessity for the establishqent
and creation of an international legal order for aviation.

Although actively considered pricr to the War, the prin-

&

ciple of international law that each state was vested with
sovereignty and jurisdiction over the airspace above its
territory and adjacent territorial waters, was firmly entrenched

and enunciated in the Paris Convention of 1919.3 Thirty four

&
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states ultimately adhered to the Convention, the most notable
abstentionbeing the United States.4 )

The decision not to ratify the Convention was a purely
political one.5 The period following the cessation of hostili-
ties in Europe.ma7ked the beginning of what is popularly known
as the isolationist period in American history.6 ’

Historians attribute this cynicism of attitude by Ameri-
cans towards involvement in world affairs to a variety of reasons
most sigﬁificantly the rise anq growth of internal group anta-
gonism within the United States, which in turn necessitated
econom;c nationélismmand political isolétion.7

This cynicism was exemplified by the actions of the United
States Senate who refused, despité efforts by. the President, to
ratify the Paris Convention:®

Aviation was still, however, very much in its infancy in
the United States and during the immediate post war period
was largely confined to barnstorming and the carriage of mail,
initially by the United States Post Office.9

Technical development and refinement accelerated with\the
consequence that by the early 19205,Uaviation groups were

actively lobbying for federal government regulétion.lo The

government responded with two pieces of legislation; the Air
Mail Act of 1925,ll and the Air Commerce Act of 1926.12
The former was the first attempt by Congress to regulate

the economic and commercial activities of the industry by

<



forcing competition on the industry. {This was accomplished by
requiring that ali contracts for the carriage of mail be let
throuéh public bidding and by refusing to restrict in any way
the _right to establish new air services.

This policy was adopted and employed by Congress until

1938 where competition was preserved but préserved only where
it was found to be in the public interest.14
The Alir Commerce Act of 1926 was primarily directed and

accentuated towards the regulation of the operational, naviga-
tional and technical aspects of flight.15 ‘

Thus from the outset, American commercial aviation and
|
the means whereby the federal government intended to control

it, were intrinsically aligned to the payment of air mail sub-

sidies, a practice that was to continue through to the next

decade.

While the above two pvieces of legislation intended to
provide scheduled air transportation on a’ commercial basis with-
in the United States, they made no provision for service to

foreign xsountries:

o

«The obstacles in the way loomed so large
that extension of the service to foreign
countries seemed at the time to be a
matter for the future.»l6

Technically, operations to international destinations were

possible but givén the large éugplies of gasoline and oil that

such a flight required not commercially feasible.l7



The success of the first t¥ans continental air mail -°
route in the United States and the completion qﬁ the solo flight
by Lindberg non-stop to Paris the previous year, generated so
much confidence iﬂ:igié distance flying that by 1928, it was
considered quite viable to extend air mail service to destina-
tions outside the contiﬁental United States.18

In that yeaf, Congress énacted the Foreign Air Mail Act
of 1928 which authorised the Postmaster-General to award con-
tracts to carry mail between the United States and its posses-
sions and foreign countries to the lowest bidder.19

The most logical destination to inaugurate international
operations was Latin America.\\fechnically, the area presented
the fewest difficulties and cons&guently the greatest opportunity
for success. It involved less travel across water than to any
other region, and being essentially over land could be provided
more readily with navigation facilities and with ldnding faci-
lities. The frequency of lan&ing fieldé by reducing the length
of uninterrupted flights, cut down the amount of fuel to be
carried and ggnsequently increased the payload.20

Commercially, private investment by American individuals
.and corporations totalled some $5,000,000,000 in the region,
making Latin America gconomically speaking a <«dominion of the
United States».?l

This commercial hegemony was, however, threatened by the

gradual encroachment of European commercial interests. This
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caused concern amongst leaders of American industry and parti-

’

cularly within the American Government.22 o

Germany had been expécially active in investing in the

.region, an area which has always been and still is polit.cally

3

sensitive for the United States Government. Obtaining financial
concessions and interests in Latin American airlines, the
presence of Germany was seen as a threat to thesmxngmmt Monroe
Doctrine, -now referred to as the 'Good Neighbour Policy’.23

Thus the impetus existed for the development of commercial
aviation in the region; to ensure the entrenchment of American
political and commercial interests. .

This was successfully achieved through the initiative éf
Pan American Airways in association with active assistance of
the U.S} State Department.

The relationship between the tyo organisations has been
a constant source of intrigue and interest to both historians
aﬁd American politicians.24

This relationship would be considered guite unremarkable
from the standpoint of any government who retains a financial
interest in its national carrier, but for a government that
prided itself as the <«citadel of private entearpr:i.sem,z5 with the

attendent non-interwventionist connotations, it does appear

out of character. However, given the revisionist school of

. thought which now appears to be coming increasingly popular

amongst historians, concerning the interventionist activities

3
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of the Republican Administrations of the 1920s, especially
under Herbert Hoover,26 the association may not appear as
inconguous as it is portrayed.

Indeed, Pan American‘expansion was so rapid and thorough
throughout th}s region and during this period that Hoover
seriously contemplated and advocated the official designation
of Pan American as the chosen instrument of United States inter-
national aviation.27

O0.J. Lissitzyn writing in 1943, categorised contemporary
bipartite air transport agreements into three main groups: - ..
{1) agreements dealing with the general conditions of air
navigation between two countries, one or both of whom are usually
not parties to the Paris Convention of 1919; (2) agreements
dealing with technical and other special problems of air naviga-
tiPn; (3) agreements dealing with the establishment and opera~
tion of reqular international air transport services.28

The first category generally related to matters covered
by the Paris Convention. The United States which was not a
party to the Convention, did enter into inter-governmental agree-
‘ ments, however, which were largely based on similar principles,
for example, the Canadian-American Agreement of 1938.29

In the conclusion of such agreements betwegen Latin
American states, the United States relied upon the Habana Con-

vention adopted on the 20th of February 1928.30
r

T
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The agreements were all in the form of executive agree-
ments, rather than .treaties, some of which were expressly of
é'teﬁporary nature, pending the conclusion of conventions
betw;en the p;rties OA the same subject.3l

The second category was essentiall} an adjunct of the
first an example of which was an agreement concluded bet-
ween the United States and Canada on the 18th of February 1938,
The agreement provided for the standardisation of radio facili-
ties of both countries used for civil aeronautical services,
replacing prior <«informal undertakings» on the same squect.

k)
This agreement, the first of its kind formally concluded by the

United<States, was cited as «an indication of the interdepen-
dence of the two countries in air.transport».32

Authofizatio; to establish and operate regular interna-
tional air services, the third category, were either granted
directly by a government to a foreign airline company or were
preceded by an agreement to the effect between the grantor

[ .
government and the government of the company's country, i.e.

a contempora;y bilateral treaty.3 i
Most European governments insisted that all apglications

for air transport rights be made through them directly through

diploma;ic channels father than by the foreign operators

directly. «This policy is especially favored by the great

powers, who are in a position to throw their weight into the

balance against a small state.»33

IS



The United States adopted a- hybrid policy on this speci-
fic issue which despite protestations at various times by the
U.S. State Department, proved most effective in securing opera-

ting rights and privileges for the United States or more parti-

cularly Pan American.34

Following the enactment of the Foreign Air Mail Act of

1928, United States international and domestic aviation largely

)

followed different paths.35

The differ;nce was due originally to the duration of the
air mail contract awarded. Pufsuant to the Foreign Air Mail
Act, contracts were granted for a period of ten years, whereas
domestic contracts expired after four. This prevented, accor-
ding to the domestic carriers, any incentive to expend large
sums of money in developing the facilities associated with
improvement of alr services. Domestic carriers were simply
afraid they woyld-lose the contracts when they were relet.36

In response Congress provided that contracts for domestic
carriage could be converted into route dértificates which exten-
ded their life for ten years from the date when they were let.3?
This legislation not only extended the life of dOI;IeStiC contracts but also
érovided that the rates under them should thereafter be deter-
mined through regulation rather than through competition. Thus,
while the rates in the foreign syétem continued as they had been
fixed in the contracts, t;e rates in the domestic system came

to be increasingly determined by regulation.38
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The differences between the two systems were further
widened, when with the indefinite extension of the domestic
contracts in 1934 and the prohibition in 1935 ;gainst air mail
carrier's establishing off-line services in the vicinity of

other carriers, competition was increasingly eliminated from

domestic” air transportation.

) PR -

The difference between the two systems was again exaggerated
with the decision of President Roosevelt in 1934, not to cancel
any foreign air mail contr%cts, in contrast to domestic con-

tracts, as such a cancellation would not be considered to be

in the public's best interests, or more specifically:

«such action would probably disrupt American
air service to the Latin American countries
and might result in great harm to our trade
relations with these countries.»40 .

Most significant was the revelation disclosed before the
Black Committee Hearings and during the course Jf testimony
aeiivered by former Postmaster General Walter F. Brown, of the
acknowledged and accepted policy of the Post Office Department
in giving a preference to Pan Americag éver all other companies
in the granting'and letting of air mail contracts for inter-
national services.

While Brown refused to categorise the practice as 'policy’,
he conceded, during the course of testimony, that if was .

«the practice we certainly followed on several occasions».41

.
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\ Most incriminating was the production of a letter from
Thomas B. Doe of Eastern Air Transport to Brown and the reply
the&eto. Doe, resentful of the preeminent position Pan

\
Ameriican had acquired in Cuba, sought the comments of the

(

ostmaster General who in response maintained that <«the Depart-
m?nt ought not to be drawn into controversies that are wholly
outside our jurisdiction».42

However, Brown added ﬁhat «it did not seem the part of
wisdgm to invade each other's territory with competitive ser-
vices and that I did not believe that money paid for postal
service should be used to set up services to injure competitors.
In pursuance of this policy I suggested the abandonment by the
Pan American Co. of the .domestic field in the United States...
Consistently with the policy outlined, it would seem improper
for any of our domestic air mail operators to use mail pay to
43

invade the peculiar field of the Pan American Co.»

The\preeminent position Pan American maintained through—\

out the 1930s has already been referred to above and will be

discussed in greater detail below and in subsequent chapters. However,

as a conseguence of this position, Pan American and in parti-
cular Juan Trippe created enemies both within the industry and
amongst several prominent Washington politicians.«

One of éhe most outqpoken opponents of Trippe's was

Joseph P. RKennedy which according to one biographer was attri-

butable to a meeting in 1938, when Tfippe refused to testify
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in favour of legislation promoting the segregation of American
international aviation and its subsequent intergration within

the ambit of the Maritime Commission. Thereafter, Kennedy

who was chairman of the Commission, launched a series of attacks
on the activities of the alrLfine.44

Following the Black investigations and the attendent
cancellatlpns: Congress decided to reconsider its entire policy
and position towards’ commercial aviation, both domestic and

wforeign.

An important issue to be dec¢ided initially was whether
the foreign system should be permitted to continue to operate in
a manner separate from that of the domestic system.

There were-two dlstinct‘schopls of thought on the matter.
One felt that international kransportation differed so markedly
from that of domestic tFansport that 1t should be more appro-
priately segregated. These advocating that position argued for
placing international services under the jurisdiction of the
Maritime Commission, based on the theory that 1t possessed more
in common with the maritime industry ~ particularly that paré

whkich was engaged in foreign transportation - than 1t did with
::%;gmestlc air transportation industry.45 1

4

The other school of thought believed that air transpor-

t

tation possessed characteristics which differentiated it from

all other forms of‘transportation, and that it had problems that

e
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it had to meet which were uniquely its q@n. Since this was
true of foreign air transportation, as well as domestic § advo-
cates argued that it would be best to subject them both to the
jurisdiction of the same regulatory authérity and to the same
standards of gconomic regulation - except in those specific
instances which called for special treatment.46

Ultimately, the latter view prevailed with the enactment
of the Civil Aeronautics Act in 1938, but only after protracted
and lengthy discussions as to the manner in which this would
be most effectively accomplished. .

In response to the Black Committe findings, Congress,
through the Air Mail Act of 1934,47 vested within the Inter-
state Commerce Commission the responsibility of fixing fair
and reasonable rates of air mail subsidies within the upper
limits prescribed by Lhe Act, which linked rates to aircraft
miles with a sliding scale of increases based on loads.

More importantly, the Act provided for the appointment
by the President of a commission to réport on «a broad policy
covering all phases of aviation and the relation of the U.S.
thereto».49

The Commission was chaired Clark Howell of Atlanta with

.four associates (three of whom were experts in aviation):

'

the Secretary was a member of the Bureau of Air Commerce; and

)

the Commission retained two legal advisors versed in aviation

law. The Committee spent two months jin a 13,000 mile tour of
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the United States, the Chairman visited four European countries,
some 200 witnesses were heard with a report being transmitted
to Congress on the 3lst of January 1935.50 ;

In respect of international aviation the Commission
recommended the adoption of a national policy, <«the stimulating
of air transportation should be extended to the promotion of @
American flag lines serving major American trade routes to

[
foreign countrles».51

In addition the Commission recommended that governmental
administration of foreign air transport should «as far as
possible be kept similar to that of the domestic air line

system, but with such modifications as may be clearly necessi-

tated by a fundamentally different political legal and opera-

ting status», 52

The Commission added:

«The status of American air transport in foreign
fields competing with foreign owned airlines
should in general not be one of competition bet-
ween American airlines, but of carefully-controlled
regional monopolies.»53 /
Any policy recommending the creation of regional mono-
polies or 'zoning' was, of course, a direct challenge to Pan
American's position, and one which President Roosevelt endorsed

and President Truman subseguently implemented across the Atlantic
following the conclusion of the Second World War.54
0f particular interest, particularly in light of the

recent Laker litigation,59 was the recommendation that there
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should be «provided by legislation authority for American
'airlinés outside the continental United States to have the
same oppor tunity now given by the Shipping Act to American
steamsh’ip lines to enter into trade and traffic agreements
with their competitors».56

To regulate and approve such agreements, amongst other
responsibilities, the Commis—sion proposed the establishment of
a body known as the Air Commerce Commission with members appoin-
ted by the President by and witin the consent of the Senate for
long terms. Apart from examining such trade and traffic agree-
ments concluded with foreign competitors, the Air Commerce
Commission should have «broad supervisory and regulatory powers

over civil aeronautics and particularly over domestic and

foreign air transport, «independent of the Executive».

«It should have all power necessary to the
attainment of its general supervisory and
regulatory purposes, including the power to
hold hearings and conduct investigations
upon any subject pertaining to civil aero-
nautics. It should be subject to merger by
executive order at any time with any other
body of a similar nature having similar
functions.»58

Herein lies the genesis of the Civil Aeronautics Board

but the actual creation of the new agency met with initially

Cstrem{pus opposition from President Roosevelt.58

«If the President had clearly enunciated one
point in his pronouncements on transportation,
it was that trangportation policy should be
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co-ordinated and integrated. Establishing
an independent aviation board, far from
serving this end, would further splinter an
already badly splintered policy making appara-
tus. Roosevelt did not like the idea on-
another count. The President believed that
the Federal buréaucracy was running out of
control, primarily because of the proliféra-
ting number of independent agencies function-
ing outside the Presidential authority.»59

Indeed,'in transmitting the Cchnmissxon's report to Congress,
Roosevelt gave it no support, «”In this recommendation I am un-
able to concur».60 k

However, the creation of a co-ordinating authority though not
necessarily independent was also supported and advocated by
members of Roosevelt's own administration. In a confidential
report addressed to the President dated the lst of August 1935,
prepared by an officer of the Commerce Department, the author
stressed that given the importance of foreign aviation to govern-
ments, all work, with one exception,61 should be centralized
under an authority responsible for the control of civil aero-—
nautics. The author suggested, however, that in lieu of ‘the
creation of an independent agency this centralization process
could be achieved successfully under the direction of the , N
Secretary of Commerce.62

Should the control of civil aeronautics be removed from
the authority of the Department of Commerce, however, «it is

believed that the demands for centralized and specialized atten-

tion to foreign aeronautics would require that the activities



19

now.charged to the Bureau of Foreign and Domestic Commerce
should be charged by law to the authority in general control °
of civil aeronautics».

Thus the creation of the body which would be charged with
the responsibility of developing United State's international
aviation policy, was from the outset, beleagured with problems.

7 In 1934, the importance of requlating air transportation
was clearly recognized, but the mechanism whereby this would be
achieved could not, however, be agreed upon.

Bills originating in both Hous;g were introduced subse-
guent to the reléase of the Commission's report but not until
the first Congressional Session of 1937 . During the interim
period, the airline industry «still in a state of shock from
the contract cancellations», bestirred themselves and decided
to form their own trade association. It was not until January
1937 under the 'auspicies of the Association's president, Cilonel
Edgar S. Gorell, that the industry achieved any general consén—
sus of opinion amongst its members as to the type of legisla-
tive reform ngaeded.63

Gorell advocated that carrier legislation, rather than
mere mail contract legislation, was required by the airlines,
an opinion Representative Clarence Lea of California also shared.
In order to avoid or circumvent President Roosevelt's opposition
to the creation of a new agency for aviation, Lea concluded

that if there were to be legislation for comprehensive regula-

tion by the airline industry, it would have to be accomplished
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by maintaining the Interstate Commerce Commission (ICC) rather
than ‘through the creation of a new agency.

This could be achieved by merely adding to the Interstate
Commerce Act a new title similar to the Act's Title II, which
in 1935 had been adopted for motor carriers.64

When the bill was introduced into the House on the 2nd of
March 1937, it provided for the investure of economic control
in the ICC, while the supervision of safety standards was to
remain under the auspices of the Department-of Commerce.

In the Senate, Senator Pat McCarran of Nevada introduced
similar legislation but confined economic regulation to domestic
carriers only, although this was subsequently amended to include
United States airlines engaged in foreign commerce.6

In both the Senate and House hearings, strong opposition
was encountered from the Post Office Department and the Depart-
ment éf Commerce. The former department's control of aviation
was to be substantially curtailed under the bills.6§

From the airlines perspective there was a special urgency
attached to legislation. Domestic airlines were facing
potential financial ruin following the reintroduction of compe-
titive bidding where in order to secure contracts, ridiculously
low bids were being proposed and accepted in reply to tenders.67

For Pan American and other <«spur line»68 foreign carriers,

foreign air mail contracts, most of whom had been awarded for

ten years in 1928, were due to expire in late 1938 and existing



legislation did not provide for their extension. Thus over-

seas carriers were threatened with the possibility that their

routes would be subject to a new round of competitive bidding.69

The President was noticably silent throughout 1937 on

the issue, but that year coincided with the release of the

. .
Brownlow Report, which in substance called for the «drastic
overhaul of independent agencies in a way that would have

brought them within the framework of the executive departments,

N

leaving them independent only in respect to certain quési—
judicial functj.ons».70
The timing of the release of the report coupled with the

continual opposition of the Post Office and Commerce Departments

i

resulted in the indefinite stagnation of passage of legislatien
¢

by the close of the 1937 Congressional session.

Impetus for legislative reform was thereafter stimulated
as a result of\fhe creation of the Interdepartggntal Cormittee on
Civil Aviation which, according to Secretary of the Commerce

Department, Roper, was instigated at the direction of the
President.71

The Committee proceeded in confidential sessions, attemp~
ting to reconcile inter-departmental differences. The result
was the formulation of a confidential bill which was submitted
to Represenative Lea for introduction into the House. Despite
Lea's attempt to minimize the differences from the bills of
the previous session, the new bill was in substance quite

ch'.fferent.72
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Previously the Lea-McCarran bills had been limited strictly

to economic regulation of the airlines under ICC administration.
«Here was proposed a complete overhaul of regulation prométion,
and government administration for the whole gamut of civil
aviation.»73 .
Specifically, the Inter—departézntal Committee proposed
the establishﬁént of a three member board which would exercise
all of the functionq involved in regulating aviation, both
economic and technical.

Lea assessing the unlikelihood of the confidential bill
being adopted, worked on another in co-operation with Gorrell
ang Clinton Hester, the latter being a Treasury Department
attorney and spokesman for the Committee. The result was the
introduction of H.R. 9738 into the House on the 4th of March
1938. 74

Within a few days of the bills introduction, hearings
commenced before the Committee on Interstate and Foreign
Commerce, of which Lea was chairman. ‘

The hearings were characterised by hostile probings by
various minority members of the Committee, notably by the rank-
ing minority member, Representative Mapes of M{chigan.75

President Roosevelt had already relented on the indepen-
dent agency issue, and the minority wanted to know the reason

for this about face. Discussion of the constitutional preroga-

tives of the Executive followed:and in particular the President's
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role in supervising the new agency. Howéver, an impasse‘was
averted fol&owing a proposal by Representative Alfred L. .
Bulwinkle of North Carolina, that tr;ere be created within 'the
agency a person to handle specified executive functions, who
would in turn be directly subject to the will of the President.76

This had the effect of appeasing the minority who were
concerned at the vagque provision in the bill which would have
given the Executive «general direction» respecting all matters
s«not subject to review by the courts of law».77

In the Senate, meanwhile, Senator McCarran, on the 7th of
January 1938, pfoduced the first number of amendments in the
nature of substitutes for his earlier bill introduced in the
first session of Congress of ].9375.78

The first amended bill provided for regulation by a new
commission returning to the concept of a new agency or commis-—
sion. While it was in many respects similar in principle to
the House bill, in form and language it was quite different.

The Sena;te Committee on Commerce thereafter issued reports,
the third recommending that an independent agency be created
by «the immediate enactment of a compromise measure embracing
all non-controversial points» in McCarren's bill and Lea's
H.R. 9738.°

On the same day the Committee's third report was issued,

Senator Copeland introduced what was intended as a compromise

i
measure. Copeland's bill was, however, virtually identical to
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the original H.R., 9738, except for one significant difference;
it did not contain a provision calling permitting <«general .
direction» by the President on matters not subject to review

in court, as had appeared in the original House bill.80

Sel\ator Truman simultaneously introduced a measure into
the Senat\e which constituted an amendment in the nature of a
substitute for Senator McCarren's bill. It was now considered
essential to pass a Senate bill which was comparable to the

House bill thereby providing an opportunity for compromise in

) 8
a conference committee.
7

Truman secured Copeland's support and then set about to
avoid any confrontation with McCarren, a feat which was ultimately

achieved but not until after resolution of various disagreements relating

again, to the power of the President in relation to the

Authority.s2

A bill finally passed the Senate with the Senate bill

sufficiently close enough to the House bill, that agreement in

P
PR

conference would pose no problems.
Indeed it was due to the teamwork between Se;lators
Truman and Copeland that passage of the Senate bill preceded'
action-by the House. Thus the Senate bill came before the{
House, with the House substituting the bill worked out by the

House Committee, and under the Senate number the bill went to

conference, where agreement was easily reached.
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The conference agreement was accepted by both Houses
) o~

and on the 23rd of June 1938, the President sidgned the measure
thus ending the long struggle for carrier legislarion for the

. + 84 ¥
airlines. )

Almost simultaneously with the convening of the Inter-
state and Foreign Commerce Committee's hearings, were those

being instituted by the Committee on Merchant Marine and
. .8
Fisheries.
These hearings which produced a most provocative and in-
cisive analysis of the state of American international aviation
were conducted under the chairmanship of Senator Schuyler

Otis Bland of Virginia.

The Maritime Commission in reliance upon section 211(g)

v -

of the Merchant Marine Act, recommended the segregation and

separate reqgulation of all aircraft in overseas trade between

the United States and its Territories and foreign countries
with the grant of attendent subsidies to the industry.

The proposal was strenuously opposed by Gorrell on behalf

of the Air Transportation Association of America, specifically
because it would have the effect of attempting to divide what

was in fact indivisible -~

«the fact is...air transportation is not sus-
ceptible of division...it was recognition of
this same fact that representatives of the
various departments concerned with aviation
"have unanimously approved of the Lea bill,
which vests in the Civil Aeronautics Author-
ity control of all aspects, not only commer-
cial air transportation but of private flying
as well.»87
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Gorrell reminded- the Committee that when the Maritime
Commission made 1its report advocating segregation of air

transport services, bills then pending in Congress, advocated
a

the requlation of foreign air services by the ICC. The Maritime
Commis;ion's reccmmendation that it be granted control of
alrcraft in overseas trade «did not take into account tyé[possi—
bility that a new agency might be created to supervise/all

transportation», Gorrell maintained:

«Quite a different situation is presented when
the alternative to placing our air lines opera-~
ting abroad under the Maritime Commission is to
assign tHem to regulation not by the ICC, but
by the new Civil Aeronautics Authority, which
is being created for the express purpose of
assuming charge of all phases of aviation.»88

As to the subsidy scheme which was to he extended to for-

eign air services operated by American airlines, Gorrell empha-
sized the difference between shipping and airlines arising
out of the different international legal regime under which the

two operated:

«In shipping because of the rule of the
‘freedom of the seas', we cannot in any
way control this competition. The situa-
tion in air transportation is utterly dif-
ferent. Since foreign aircraft are not
permitted to enter the United States or
its territories except where reciprocal
permits are granted, the direct foreign-
flay competition with our industry to 9
and from this country would be limited.»

While the airlines opposed the Maritime Commission's

recommendations, the aircraft manufacturers did not. Glenn L.
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‘Martin, manufacturer of the M~-130,  China Clipper flying boats,
still embittered ' with Pan American's failure to order further
ailrcraft from his company, strongly endorsed, together with
Consolidated Aircraft, Co., any enactment which sought to
internally segregate the in<fiustry.90

Pan American was a natural target for criticism, particu-
larly in view of the monopolistic position thgt airline con-
tinued to assume(in 1938. When questioned as to the extent of
competition between American carriers operating internationally,
‘Gorrell replied that «almast every line envisions the day when
it may take a competitive crack at Pan American».91

One member of the Committee, Senator Jack Nichols of
Oklahoma, was, however, prepared to defend_ the airline's stand-
ing maintaining that if Pan American has acquired that position,
it is only because «they we;:e the only group of men in the
'United States who were willing to take their money and experience
with it and take the hazardous chances of developipg foreign
travel by air».92

Pan American was represented in its own capacity by
Robert G. Thack, Vice Pre;sident ana General Attorney for the
airline. Thack used the opportunity to criticise the activities
of a potential rival American Export Line, the first serious

challenge to Pan American's position and one which would be

vigourously defended during the ensuing three years.
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In reply to the charges that Pan American was a monopoly,
Thack maintained that the word ‘monopoly' was used by opponents

because the word avoided the necessity of clear description:

«Pan American certainly has no monopoly in ;
the usual sense of freedom from competition.

It is exposed, at many points to vigorous and
effective competition on the part of one or
several of the great Europea{x international
transport systems.» 94 :

2

Thack was, of course, consiaering the activities of Pan
American in relation to the competition emanating from foreign
carriers alone, although he did concede that the description
of 'monopoly' might apply to the routes where there was no

competitive American air service.

«Pan American has, therefore, only that kind
of 'monopoly' on such routes as, for example,
Miami to Brazil and the Argentine, as Eastern
Air Lines, has on the route from New York to
Miami -~ with the importance difference that a
large portion of Pan American's route from the
United States to the Argentine is paralled by
a highly competitive European subsidized
service.»95

Pan American throughout the following decade in an attempt
to legitimize their position via legislation designed to create
an American chosen instrument of international aviation,96 .
continuously einphasized the threat to Amepican aviation inter-—

-
ests emanating from heavily subsidized foreign government
carriers. This was an attempt to avoid the stigma of being

associated with being described as a monopoly, a most distaste-

ful notion amongst American politicians and the general public.
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Trippe, in a’ statement read by Thach to the Committee,

.

again wrote of the serious threat the United States faced from
foreign competition. Writing in almost demagdgic terms, he

referred to Imperial Alrways as’ one whose sponsor, the British

¢

Government, had «ruled the seven seas for centuries», while
Germany's Deutsche Lufthansa was «already @ veritable right
arm of the Reich...commissioned to spread a network.@f Nazi

aerial trade routes across the seven seas».

)
As Trippe, who at the time was one of the few within the

United States conversant with the intricacies of international

aviation, asserted: )

«America does not face small, independent air
line companies. Our competitors are great
national air transport systems with the power
and prestige of their governments behindsthem,
organised to advance the commercial political,
and strategic interest of their respective
nations throughout the world.»98

Justification for Pan American's activities, Trippe main-
tained, albeit much criticised of late, could also be found in
the airline's ability and effectiveness in building up United

States foreign trade:

«We all knqw it is no mere coincidence that

the major nations of the world today are those
nations that have build up their national

! economy and their international prestige

' through aggressive foreign trade promotion.

And we all know that the chief weapon in their
drive for foreign trade was the maintenance of
adequate transportation and communication faci-
lities on their world trade routes.»99



Appealing to the financial 'bottom line' was an effective
tactic, P rticularly when the airline was able to draw compari-
sons between heavily,subsidised foreign carriers. Trippe
stated that the cost of Pan American to the American Government
in net annua’l subsidiles was approximately one half of those
received by equivalent foreign carriers. In addition, Pan
American's capital structure was financied entirely by private
investment, with investors earning a mere 2 per cent return on
capital, an almost philanthropic gesture on their part to
bolster America's international aviation system.lOO

Maintaining that aviation regqulation was a national issue,

one which the Government to date had 'passed by*, Trippe approved

.and supported the pending Lea bill and accordingly oppoéed any

segregation of the j_ndustry.lo:L

The hearings were in reality a frantic attempt"on the part
%f prominent United States shipping interests and certain Ameri-—-
can politicians to arrest the inevitable: that aircraft were ulti-
mately to supercede shipping as. the major form or vehicle of
international transportation.

While Joseph Kennedy now.an impl'accable enemy of Trippe,
urged on by a member of Pan American's own board of directors,
Grover Loenin.g, endeavoured to secure passage of the bill
se)gregating the J'.ndustry,lO2 the amendment was destined to
failure even before the commencement of the hearings; Roosevelt's
recantation on the independent agency issue had ensured its

redundancy.
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With the United States now possessing extensive and
comprehensive Federal legislation, the American aviation
industry was now in a strengthened position to enter and

tackle the international aviation arena.
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CHAPTER II

AUSTRALIAN INTERNATIONAL AVIATION
POLICY 1909-1942: A SYNOPSIS

Australlang were the first to fly the Pacific in its
entire width; Oakland, California to Brisbane wvia Honolulu
and FPiji between the 31st of May and the 8th of June 1928.l

The Australian pilot accredited with this outstandang
accomplishment, Sir Charles Kingsford Smith, and his subse-
quent vain attempts to establish commercial doﬁestlc and
international operations, exemplify the inherent problems and
difficulties experienced and encountered by an aviator turned
entrepreneur in Australia throughout the two decades preceed-
ing the Second World War.

The first aeroplane flight 1in Australia, indeed in the
southern hemisphere, occured at the Victoria Park Racecourse,
Sydney in 1909.2 i

Scepticism of this new invention gave way to widespread
curiosity and interest amongst the Australian public follow-
ing the use of the aircraft in the First World War, and the*
period immediately thereafter when the Australian Government
sent former war pilots and aircraft on tour around the conti-
nent to advertise the floatati;n of «Peace Loans», which were
available for subscription by the public.3

Stimulation of interest was further occassioned with the
announcement by the Australian Prime Minister in March, 1919
of the Government's decision to offer «fl0,000 for .the first
successfﬁl flight to Great Britain from Australia on a machine

manned by Australians».4
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This announcement was significant in two respects:
firstly, that the Australian Government even at this e§£%y
stage was conscious of the benefits associated with the
development of long range air services; and secondly and
more 1mport?ntly, that such services should be dberated
exclusively by Australian interests.

The historic flight of Sir Ross and Sir Keith Smith are
considered an indelible part of Australian history and the
completion of the flight raised the real possibility amongst
Australians of establishing a commercially organised éir
service between England and Australia.

Ironigally one of the entrants in the above competition

4

was Sir Charles Kingsford Smith, who‘was subsequently refused
permission to compete on the grounds that he lacked'sufflc1ent
experience and knowlédge of navigation. As a conseguéence,
Kingsford Smith moved to theﬁUnited‘States for a brief period
before retprning to Australia in 1921 where he piloted f&r
Western Australia Airwayé Limited.5

The above airline was in 1920, one of sixteen alFlines
flving within Australia, completely unregulated, a situation
that had created great concern for both the Federal Government
and the operators; a situation not unlike that of the United
States.

However, unlike the United States Federal Government,

which appeared to have procrastinated for six more years  on

<
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the issue, the Australian Federal Government pa%sed the Air
Navigation Act on the llth of November, 1920,6 coming into
force on the 28th of March 1921.7

¢
This legislation was to form the basis of two of the

most significant constitutional decisions of the High Court

G

of Australla.8

The Air Navigation Act and the attendant Regulations
had been passed to give effect to the Paris Conventlon9 and
were thus csncerned with air safety precautions and naviga-

tional procedures. }
In addition, the Act confirmed adoption and adherence
by the Australian Government to the international principle of

law, which vested a State full and absolute sovereignty and

jurisdiction in the airspace above that State's terraitory and
territorial waters.lo T

Administration of the Act was vested in the Civil Aviation

~

Authority/Administration, described as a separate branch of
the Defence Department.ll
The Authority was headed by an independent Controller of

Civil Aviation whose duty was to «administer the traffac

regulatléns and advise on matters affecting the organisation
of airlines and schemes for the encouragement and growth of
civil aviation».

The first challenge directed towards the constitutionality
of the legislation arose with the High Court decision in

The King v. Burgess,‘ex parte Hengy.13 i
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Section 4 of the Act purported to empower the Governor-

General to make regulations for two purposes:

« (i) for the purpose of carrying out and giving
effect to the Paris Convention and the ! —
provision of any amendment to the Convention
" made under Article 34 thereof;

(ii) fbr the purpose of providing for the contrel
of air navigation in the Commonwkalth and
territories.»

1

Control of aviation had been raised at an earlier Prem;er's
Conference in 1920; a resolution having been initiated and
subsequently passed by the Premiers .recommending that each
State 'should refer to the Federal Government, pursuant to
Section 51 (xxxvii) of the Constitutlon,14 the matter of the
control of air navigation but reserve to the States, the right
to own and use aircraft for the purpose of governmental depart-
ments and the police powers of the States. The Commonwealth
subsequently passed the Air Navigation Act but the complimen-
tary State legislation, with the exception of Tasmania, was
not forthcomlng.l )

The constitutionality of the Act remained unchallenged
until 1936 when the appellant sought, an order to prohibit
further proceedings for a conviction under the Regulations
pursuant to the Act For mak}hé an intra-state flight without
the requisite pilots licence.

The High Cqurt held that while Section 4 of the Act,

which empowered the Governor-General to make regulations for

carrying out and giving effect to the Convention, was a valid
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exercise of the external affairs power, the Regulations
16
. were not.
4 The Regqulations, although largely following the Conven-

tion, did not embody all its provisions %ﬁd 1in some respects
differed from them, and therefore, the Court maintained could
not be sustained on the basis that they carried out and gave
effect to the Conventlon.l7
The Court did, however, affirm that Federal legislation
may be enacted in so far as legislation was necessary to give
' effect to duly concluded lnternétlonal agreements provided the
obligations concerned were legitimate subjects for international
. co-operation and agreemen£.18
The Court applied the® test that the’ «regulations must be
in substance, regulétions for carrying out and giving effect
to the Conventlonf}9 and «that there must be a faithful pursuit
of thelpurpose, namely a carrying out 6f the external obliga-
tion» and that <«the regulations must be sufficiently stamped
with the purpoée of carrying out the terms of the Conventlon».2
As the Court was unable to sustain the Regulations under
the external affairs power, the Court Qas then required to
examine a second head of power upon which the Regulations may
derive their authority, Section 51(i) inter~-state trade and
commerce .
e The High Court maintained that the Federal Government

K could control air navigation in so far as 1t was part of

inter-state trade and commerce, but that 1t had no general A




power to control all air naviéation, and that the section
purporting to assume such power was inseverable, and thege—'
fore, invalVld.22

The Chief Justice, Sir John Latham, expressly rejected23
the app%icatlon of the 'commingling theory' as adopted by
the United States Supreme Court in interpreting the scope of
the commerce power under the United States Constitution.
That court had held24 that the power to regulate 1inter-state
commerce authorised Federal legislation applying Federal
safety standards and devices applicable o trains operating
ifiPer-state; to trains operating on the same railroads but
on exclusively intra-state sectors.

By way of contrast to the Australian legislation and
the series of constitutional challenges that followed 1its
enactment, the Unltéd States equivalent found in theCivil Aero-

nautics Act 1938 was not subject to the same constitucional

scrutiny by the courts. This 15 due to tne development of a

sophisticated technigque by American legisiators for establish-

ing facts which underlie the qonétltutlonallty of statutes.
Where the constitutionality of legislaticon may depend on such
facts, the enactment 1s usually preceded by a detailed legis-
latave fact finding procedure.25

The United States Civil Aeronautics Board £followed this
technique before pre-empting the airy safety field by makln;

a specific finding after protracted technical hearings that

all aircraft in the United States may «directly affect or
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endanger safety in air commerce». The Courts may review ,
L3
this fainding but are less likely to reach an adverse finding

if 1t were clear that Congress had acted 1n accordance with

: 2
the finding of a body of technical experts. 6

In adédition, unlike the Aaustralran draftsman, the Tnited

.

States counterpar* had dissected the total>ty of air naviga-
"‘\)
tion into a series of classes I operations so as to high-ligh-=
the r1nterrelation Dbetween each class tifus aZfording an easy
Lyonw = : R
and simple application 2f severabil-<y tes—s 1f che Act were
considered i1n excess of any federal zDower 1n relation =D any
27

one class.

The Ciwv:il Aeronaut:cs Act of 1928 defnes arr commerce
as «intrer-state, cverseas or fcreign commerce...Or any opera-
tion or navigation of aircraft withzn the limits of any civil
airway Or anvy operation or navigation of aircraft which direc=-—
ly affects, or which may endanger safety i1 1nter-state, over-
seas or foreign commerce». Regulations 1ssued pursuant to

this Act 1n 1941 required federal pilot licences and aircrafc

- certificates for all plloté and aircraft operating 1in the
™,
© N

alrspace overlying the United States. The validaty of the

regulations imposing this requirement was upheld subseguently

in the United States v. Drum.28 It 1s 1nteresting tonote

that 1n 1956 the Australian Air Navigation Regulations,
specifically regulation 6(e), was amended to apply, inter alia, -

in relation to -
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«{e) air navigation in controlled airspace
which directly affects or which may
end#inger the safety of persons or
aircraft engaged in a class of air
navigation specified in paragraphs {(a),

' (b)), or (d) of this sub-regulation.»

The influence of the United States is apparent although
unlike the eguivalent United States legislation, 1t 1s limited
to controlled airspace; a federal powefy later upheld by the
High Court in the second Airlines of New South Wales Case.30

The Alr Navigation Act and the attendant Regulations
were again challenged gy'Goya Henry,3l following amendment by
the Federal Government which now authorised regqulations for

the purpose of giving effect to the Paris Convention and for

the purpose of providing for the control ofair navigation -

«{a) 1n relataion to trade and commerce with
other countries and among the States;
and

(b} within any territory of the Commonwealth.»

Thus the Regulations no longer purported to extend to
the regulation of 1ntra-state air navigation except to the
limited extent necessary to give effect to the Paris
Convention.32 )

The majority of the High Court upheld the conviction,
maintaining that it was wvalid. pursuant to the external affairs
power, despite the fact that it deviated in some respects

. 33
from the corresponding Paris Convention.



48

¢ B
7 i

Endeavouriﬁg to clarify the positzion permanently, the

'
\

Federal Government attempted to amend the Constitutron such
. b ‘
that'thé‘Governmeﬁt was now vested with the power to make

laws with respect to <«air navigation and aircraft». The
A , q

‘amendment,was not' adopted following its failure to obtain a

majority of a majority of states, although the majority of
S o . ‘ 34
the voters approved the amendment.
) ' 'In response, the Federal Government convened an aviation

o : ' conference attended by both Federal and State Ministers to

“, b

| evaluate means whereby uniformity of air navigation rules

could beé made possible.

t N

. ' As a consequence, all Scates .agreed to enact uniform

' ) ' State A1ir Navigation Acts, which would essentially adgpt the

Federal Air Nawvigations as SEate35 law. . This scheme of legal

J o " . dontrol continued without change until 1963 at which time 'the

1 . : N
High Court ruled that Federal Parliament could now regulate

‘

intra-state air navigation by virtue of the obligations
7

assumed by Australia in becoming a party to the. Chicago Con- '

.vention of 1944; i.e. by relying:upon[thé'external aﬁfairs‘

36 . .
power. - ,

'

Following theoriginal passage of the Air Navigation Act

. f

. . , ' . .
in 1920, tenders were immediately called for the establish-

’

ment and operation of air services «with safe and suitable

'

aeroplanes» throughout Australia;37*the emphasis of éovern-\

b

ment policy bejng directed towards the'proﬁotion and operation

of services over sparcély populated areas. The rationale

!
'
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being that apart from its practical usefulness, development
in these regions would encourage private enterprise to launch
similar services in localities where rail communications were
impracticable.38
It 1s of significancé to note that of the numerous com-
panies incorporated and subsequently operated throughout the
1920s, only three became firmly established and survived the
decade.39 Of the three, the two most successful companies
operated not to the populous southern cities but to the small

and isolated towns and stations of Queensland and Western

Australia; one of those being Queensland and Northern Terri-

tory Aerial Serv1ce,40 the forerunner of Australia's singulary
designated international airlaine.

The growth of civil aviation throughout the 1920s was
in common with its United States counterpart greatly dependent
upon government subsidies; apd while growth was &onstant,
if not unremarkable, it 1s possible to conclude that a general
tendency arose amongst both the government and private sectors
to use aircraft particularly where distances were great and
other transport facilities non-existent.

Therein lies an important distinction between the United
States and Australia. Unlike the United States, Australia
did not possess an extensive internal railéay systemn,

This alternative form of travel not availablg in most
areas of the country, resulted in the stimulation and growth

of the air transport industry, such that Australia was by 1938

I3



carrying more passengers ber‘capita than any bther country in

41 ) . .
the world. : ‘ '

B . ~

However, llke;thg United Btates, the growth'of civil

aviation during the 1920s was confined’to)domestlc‘operations;

\

the inmaturity of technology and geographic constraints preb'

vented its expansion abroad until the next decade.. ,
. : \ !
1930 saw within Australia, the 1néuquration of the first

¢
i

unsqbsidised air transport undertaking of major 1mporténce.

Its founder and co-director, Sir Charles Kingsford Smith,

'

injtiated a daily serQice'in each direction between Sydney
|
and Brisbane, later extended to Melbourne.42
However, the c0mpany Australlan Natlonal Airways met,
with a series of revergays commenc1ng W1th the disappearance
of.onﬁ of their airéraft the <«Southern élqudﬁ, followed by
the dlminut;oﬁ of\passéngér traffic éomp0qndéd by ;he economic
‘depression. Forcéd‘to]diécontinue operations in 1931, the
. alrline nught}nye been the éirliﬁe responsible for the inaugura-
tion of seveial 1nternatibnal ser&ices.
. Kingsford Smlth had follow;ng the completion,of his
second trans Pac1f1c cr0551ng, expressed the intention to
‘;operate commercxgl Serv1ces along this route while his plans
for a regular trans Tasman service were well aannced prior
to his disappearancelin 1935.43 ‘
However, the d@Stinctibn/of éperéting the first Austréliaﬁ

international air' service is attributable to QANTAS.44
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Any consideration of the develo_pment of Australia's
international aviation policy throughout the latter half
of the 1920s and in particular the 1930s would be.incomplete
without reference to the development of inter Empire air
services, 1in which both QANTAS and the Al}lstrali‘an Government
played such key and decisive roles.®> | S

More importan£ly, the development of inter Empire air
s'e’fvu:es accounted for the emphasis and direction, both poli-
tically and geographically,of Australia’s pre-war internation-
al aviation policy.

The decision to concentrate upon the development and
promotion of inter Empire aerial communications is attributable
in part té the decision of delegafes attending the 1926
Imperial Conference in London. |

The British Secretary for Air, Sir Samual Hoare, 1in
addressing the conference, emphasized the need for the develop-
mént; of Empire air services, <«whether by aeroplane or airship,
it beinlg a vital factor in the problem of Empire defence».

As a case in point, Hoare cited the travelling time of
the Australian and New Zeaiand' Prime Ministers, who were

required to s(pend 60 days in transit and maintained that:
K 12 4 t

«unless a sustained effort is now made to
introduce new methods and to 'apply the re-
sults of invention and discovery, they (the
Prime Ministers) are likely to continue to
take over 60 days for many Conferences to
Ve come....»48 . '

i

i
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g

' Hoare's plan, (and emphasis of direction) with its
strong affiliation with the development of Empire defences

and communications made the proposal extremely attractive

for the Australian Government.

In addition, strong political, economic and cultural
ties with the <«mother country»,49 and the means whereby theée
ties may have been strengthened duodﬁlaconsiderable reduction in

travelling time, were strong incentives for the Australian
Government to participate.

The recently incorporated Imperial Airways, the first
British 'chosen instrument' oftheeﬁx'was, however, intent upon exer-
cising exclusive control of the Empire air routes.so

.The Australian Government, however, was less than con-
ciliatory on this issue and after protracted and lengthy
negotiations, which one British historian considered to be
the/ hallmark of provincialism on thé part of the Australians,
arfived 'at an acceptable compromise in 1934.°1

The agreement resulted in the designation of a neﬁvair—
line,52 éANTAS Empire Airways, jointly owned by QANTAS and
Imperial Airways, to operate exclusjively the eastern sector
of the Eﬁgland to Australia route.

Australia's tenacity in insisting upcn the British Govern-
ment's acceptance of exclusive carriage over certain sectors
had a remarkable effect, albeit temporarily,in accelerating

the political maturity and consequent development of an

independent aviation policy.
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‘

Unfortunately this independent stance was subsequently
interrupted and indeed regressed following adherence to a
British Commonwealth inspired coalition and participation
policy. This policy was adopted and emphasied ét various
times in the course of negotiations with the United States
Government and Pan American Airways; a policy it is contended
that possessed the attributes of being potentially, if‘'not
actually, detrimental to the furtherance of Australia's

national interests.
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CHAPTER III

1934-1935 Mid Pacific Route Development

,o

In May 1934, Juan Trippe, President and Chief Exe;:utive

Of ficer of Pan American Airways, announced to the Axirline's

Board of Directors, his intention to operate trans Pacific

services. s

The decision to concentrate upon the development of

Pacific as opposed tc Atlantic services was one born of

business and political necessity. Trippe was unable, despite

- nearly six years of protracted negotiations with the relevant
governments, to secure the necessary landing rights which,
would permit an Atlantic operation.

‘ Stymied by the intricacies of international pOlltJiCS,
Trippe was forced to consider alternative routes for the ,
deployment of newly purchased aircraft originally earmarked
for the Atlantic, which 1t was alleged Trippe had ordered
without consulting the Airline's Board of Directors.

At the same time as Pan American was developing and
formulating plans for the inauguration of Pacific éervices,
preparations were also being mad; simultaneously for the
«construction of landing facilities for commercial operations
between the Pacific Coast and Honolulu, continuing one line

to the Philippines and another to American Samoa, connecting

with a contemplated British line from Australia and New

Zealand». 4
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The company responsible for this undertaking was known
as the ‘South Seas Commercial Company. The company's inten-
tions and ambitions 'were disclosed following the receipt of
letters by the United States Navy on the 22nd oaf September,
1934. In these letters, the company outlined 1i1ts proposals
and .requested Navy co-operation, co-operation 1t was suggest-

ed that would be beneficial to the Navy:

4¢...on account of the importance to the Navy
Department of having adequate landing facili-
ties available throughout the Pacific for

their own use when needed for peacetime or
wartime operations which facilities will be
~developed at no cost to the HNavy Department

or to the Government.»5 %

I“he~letters were signed on behalf of the company by
Harold Gatty. Gatty born in Australia, later adopting U.S.
citizenship, had acquired prominence both within Australia
and the United States as an aerial navigator, most notably
for accompanying Wiley Post in that pilots epic round-the-
' worid flight in 1931. Subsequently, he was employed by
the United States Army and Navy a;s a technical advisor on
air navigation methods, equzpment and lnstruct:.on.6

During 1934, Gatty became actively involved in the formu-
“ lation of plans for the establishment of tra;\s Pacific air-

k!
lines. Citing the military and political valus of such a

venture,7 hé succeeded 1in capturing the 1interest

of Donald Douglas, the legendary aircrafz manufacturer.
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Subsequently, the South Seas Commercial Company was incor=- '
porated with Gatty being employed as general agent of the |
corporation, commissioned specifically «to proceed immediately
to Honolulu and there to attempt to acquire leases, conces-
sions and options on properties suitable for the use of an

air transportation line or lines, for or on behalf of this .

. 9
corporation». ‘ .

Gatty, in an outline submitted to Donald Douglas in

June 1934, put forward the justification for the establishment

of such a service, with. some interesting and pertinent
comments.

Gatty noted that international airlines as opposed to
%bmestlc could 1n the future expect greater Government éupport
evidenced by the recent air mail cancellations where Pan ‘
American remained totally unaffected.

Unlike Trippe, who had emphasized the importance of
developing the Atlantic route, Gatty could see no appreciable
advantage in terms of speed, of aircraft over steamships ther

S

operating the Atlantic service:

«Fast steamers make the crossingin four and a
half days. Any deviation by an-airline by way
of Bermuda and the Azores could not lessen the

Steamer's time by more than a day. The same
thing apglles 1f the route to Greenland is
chosen.»1l

0f greater relevance are Gatt, ' comrents ooncerning the

then contemporar- United States trace anc ‘oreiTn poli-ies.
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‘

The United States, he maintained, would have less to do with
Europe and would bend its efforts «towards the greater avenue
of trade in the Far East and Pacific couqtr1es»ll2 An astute
and accurately phrophetic comment.

| Technically, Gatt§ considered, conditions were i1deal for
the establishment of a trans Pacific service. Though the
distances were greater between continents, conveniently located
1slands made it practical to carry reasonable payloads with
present equipment. In gdditlon, «n¢ 1cing conditions exlst
anywhere along the route and fog will only pbe encountered in
the vicinity of San Francisco and, to a lesser degree around
Sydney. No fog whatscever will be found anywhere else along
the route».

Gatty 1n pre-—empting arguments znar were tc pe lat-er
advocated by United States\%erchant mar1ne,l4 ccnsidered 1t
deslrable to secure steamshlp companies finanglal participa-
tion in any proposed company. The advantaces were nunerc.s;
use of emergency faciliTies, communication facilo

tinucws floating weather services, -“ermina. facilities and

“icken offices, cus-oms and clerks already svax.zble 2.0

route. «The uise cf rhelr agents wcu.d recuce “ng COs~3 CoF
main: aining perscrnel aiong che route wne weld tnly e neces-
N it
3ary 2> wntervals w«hen 2 plane 12 grr:vainge znd deparsainaz.e
L0 lmporTant 21stinTtion ©XL15ted, NOWevVer, Levweer “he

- - - - 3 - o - —~ £ -
Pin Armericaer proposal and the sabmiszicon ©f tne Zoulh
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Commercial Company. While the formér’ intended to operate

'
‘

both the facilities and the atteﬁdant airline oberations

'
‘

between those facilities, the latter planned to opefate and
manage the facilities only; «the construction of landing

)

facilities...such facilities kept available for any United

A o ) e y 16
States airline or airlines who wish to muse these places...».

Although Gatty originally caﬁled for the establishment of

a trans Pacific airline, the proposal as submitted in its

l

final form to the Navy in September 1934 was confined to

N

facilities management only,.

N '

The Air Mail Act of 1834 also known as the Black-McKellar

’

Act passed by Congress on the 12th of June 1934, prohibited

’
v

after the 3lst of December of the same year, the retention or

acquisition by aviation enterprises of any financ:al interests

o
,

+ i
in an airline opera+tor. This effectively precluded ver+ical

A

financial intergration of aircraft manufacturers and operators.

3
™

&N oexceprion was, nowever, provaded Ior the acguisitior. and

nces

B

wnersnip bty an operator of 'landing grcunds andé appur*
Thus Docualas waslprecludec from direct.y AnvesLinT in a
zirline destiznated <0 operate a3 Trans Pac:fiLc service.
Zut 0f —nese newly instated financial restricoions, arose
4 scheme or syndicate concexved oy Ga+try. The syndigate
called for +ne Soutn Seas Commercial Compan:t -C carry cut Ine
survey of the Pacific i1slands and pay 111 cosis asscciaed

with “ne survey, wizh the understanding thaz for <ne lcan of =a



DC-2 by TWA,l8 they (TWA) would be given an option of taking

over the work of the survey on completion, at cost, plus a
profit commensurate with the initial risks and outlay incurred
by South Seas Commercial. The syndicate would insure the air-
craft against all loss so that TWA would be clear of all risks.l9

The creation of this syndicate accounts for the various
media reports of a 'mystery plane' that was being used and
tested over the American West Coast, under the supervision of
Eugene Vidal, the Chief of the Bureau of Air Commerce. The
mystery plane was, it was later revealed, the DC-1, which the
media disclosed, TWA were preparing to use for over water
fnghtS.ZO

Thus such a cocalition between South Seas, Douglas and
TWA would have been successfully circumvented the recent
restrictions; Douglas, would participate in a company which
would develop a series of major lnternatlonél air routes and
simultaneously develop an aircraft suitable for the operation
of such routes. Aircraft production would follow with sales
to TWA which would 1in turn operate into airport facilities
cwned by all three interests.

Pan American was upaware of the existence of a potential
rival in South Seas Co&mercial (and never of TWA) unt:il
informed by the United States Navy, two days subsegquent to

“hat airline's request for similar Naval authorisations to

- 21
operate out of several mid Pacific islands.



64

The interest ‘expressed bf two comﬁgrcial entérpfises in
the deveiopment of Pacific islands for cfvilian aviation was
opportune for the United éﬁates Navy. The United States
Government succumbing to dkplomatic préssﬁre exerted by the
Japanese, found in commercial aviatioﬁ a 'legitimate pretext
to develop a strategically important network of islands with-

out the . attendant furof.?z

The Secretary for the Navy, Claude Swanson, originally
favoured the Gatty/Douglas proposai, although as ﬁrippeywas
quick to respond, South Seas Commercial intention to confine
their operations exclusively to facilities’management was
inefficient.2?

Trippe maintained that Pan American had in the past been
successful in its operations because faéllities and operat;ons
were combined in the one company, and this in turn enabled
that company to develop routes and the equipment necessary
for those routes.24

Swanson compromised and by the end of 1934 had devised a
policy which favoured Pan American along the mlq Pacific
route to the Philippines, and South Seas Commercial along the
south-western Pacific route.25 V

This partial retraction by Swanson from formerly tavouring
South Seas Commercial exclusively was due to the absence as

perceived by Swanson, of any praior experience by the company

in this type of operation. Pan American, on the other hand,



‘had acquired such expefience and demonstrated its capabilities
in éstablishing air rouées in Latin American since 1927.26
On the 7th of January, Swanson wrote to President
Roosevelt reporting to the President that the Navy intended to
grant Pan American leases at Midway, Wake and Guam, necessary
for the operation of a mid Pacific route while it also intended
to grant temporary permits to South Seas Comme;cial, to
build landing fields on the same islands for the use of any
American commercial airline. This decision permitted Pan
American to launch its route to the Philippiges.27
Pan American was not, however, without other rivals, most
_importantly those with established business interests in
Hawaii. The most prominent in the.transportation business
being the Matson Navigation Company. Not only did this con-
glomerate control most of Ege Hawaiian~United States Mainland
passenger and cargo steamship traffic, it also owned and
operated a complete infrastructure of afflli;ted industries

within the islands.28

Most important was the wholly owned subsidiary The Oceanic
Steamship Company which opefated ships throughout the South
Pacific region, including Australia. In addition the parent
company held interests in Inter-Island Airways, forerunner of
Hawaiian Airlines in conjunction with Stanley C. Kennedy, a

: . . . 2
prominent island business identity. 9

!
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Folluwinq Pan American's public announcement that it
intended to operate a trans Pacific service, Kennedy and
Wallace Alexaﬁder, Cha%rman of Matson, agreed upon the
formation of an airline designed‘to compete with Pan
American.30

In 1935 Trippe sét about eliminating his rivals., He

successfully defeated the countermove by established Hawaiian

intérests, exactly as he had done Qléh Q.R. Grace in Scouth
America by securing an agreement with Ehem.3l The agreement
called for the possible creation of a second airline to

operate from the American west coast to Hawall and ultimately
to Australia. Pan/Ameflcan would own 50 per cent of the stock
with the other two concerns retaining 25 per cent each. During
the interim period, Inter-Island Arrways would operate as

agent for Pan American in ﬂawali, while Matson would in addai-

tion to furnishing weather information to the Airline, act

[

as agent and provide surface cornections from all important

Pacific ports served by that company, 1n particular Sydney and

Melbourne.32

The tripartite agreement was subsequently terminated
following application to the Civil Aeronautics Board for

approval in 1941. The CAB adjudged the agreement to be anti-

competitive.33

‘

In addition Trippe placed Matson Chairman Alexander on

the Pan American Board of Directors, and offered to both
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Matson and Kennedy $500,000 of Pan American stock. Specifi-
cally this came to 15,750 shares at $37 each, the approximate
market value that day. Both interests exercising their
options the following year netted substantial profits, for
by that time Pan American stock was selling 1in the mid 50'5.34

South Seas Commercial met with a similar fate; Douglas
was appointed to the Pan American Board35 while Gatty was
employed by Pan American and designated as that airline's
representative to Australia and New Zealand.36 The lat=-er
appointment was an mportant move on Trippe's part as Gazoy
was to play a decisive rolé in the development of south
western Pacific airline operations for the company.

The elimination of any American opposition by Trippe 1n
1935 permitted Pan American to concenctrate its efforts upon
competing with foreign government and commercial interests in
the Pacific. The monopolisation of American 1interests,
although always advocated by Trippe, also received tacit
support from President Roosevelt's son, Elliot. Gatty had as
early as‘September 1934, 1n a letter to Douglas, mentioned
that with respect to the trans Pacific faéllitles venture,
4Elliot was ail steamed up over the project and apparently
has got his fathgr the same way».37 Elliot Roosevelt accordlng‘
to Gatty would take up to H&de Park, the President's private

residence, all the history, descriptions, photgs and charts

relating to the schemes. Roosevelt's son was convinced that
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the authorisations for the use of the 1slands would be fortﬁ—
coming and suggested «calling together Pan American, Kennedy,
Matson and Dollar Line and make them combine to form one
company to operate the line, instead of having a race across
there».38 —

" Gatty, commenting upon Elliot Roosevelt's suggestion,
doubted Whethe£ Pan American would be very enthusiastic about
any joint participation. Elliot Roosevelt maiqtgined, however,
that he could «xforce them to it» 1f required.

Ultimately Roosevelt, neither faﬁher or sén, forced
Trippe, as he had sucCeedéd on his own account and on his own
initiative'.

Although the Philippines had not attained independence
from the United States in 1934, the issue was both prominent
and sensitive in Washington and Manila. As early as 1917
during the Wilson Administration, eventual independence for
the 1slands had been discussed, and these discussioﬁs material-
ized.in the Hare-Hawes-Cutting Act wbiéh prescribed a ‘ten year
period of transition to self government. The Bill, however,
allowed for the retention of United States military and haval
bases. This feature was considered most objeqtionable'by
prominent Filipino leaders. President Roosevelt sympathizing
with the Filipino objections ordered a new legislative éackage,
the Tydings-McDuffie Bill which withdrew all military installa-

tions from the archipelago, but left naval facilities to
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further negotiation. This was passed by Congress and approved

by the President in March 1934.40

In the midst of such a crucial period in Filipino history,
Trippe was endeavouring to secure the necessary landing rights
for the Pan American service. Pan American's presence, how-
ever, @as linked to the sensitive issue of the United States'
retention of its naval base and coupled with an election to
ldetermine the first President of the Commonwealth of thes'
Philippines, the decision by the insular legislature was
deferrea until September of 1935.41

Finally on the 16th of October 1935, the necessafy con-
cession was granted to the aifline which permitted Pan
American to concentrate on theiextension to Chlna.d‘2
i The Nationalist Government of China, however, had adopted

a policy of refusing to permit aircraft not registered in China

to operate into that country, ostensibly tolavoid creating a prece-

dent which they feared would fé exercised by Japan.4

Trippe to éounteract this problem purchased stock in an
established Chinese carrier44 which he intended would connect
at Hong Kong for points within China.

Trippe selected the British Crown Colony for Pan American's
eastern terminus with assurances from Imperial Airways Managing
Director, Georée E. Woods Humphery, that Imperial Airways
would exercise its influence with the Home and Hong Kong

colonial government. In return Woods Humphery expected Trippe
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to pry fromwthe Chinese, permission for Imperial to fiy
across South China between Hong Kong and Hano:r, and between
Hong Xong and,Shangha1.45

However, both Trippe and h;s representative in Chaina,
Harold M. Bixby, soon realized that in addition the British
expected reciprocal rights 1in éhe Phailippines, i1n the event
that Pan AmeriFan vere granted operating rights into Hong Kong.

The British Government and in particular the Air Ministry

in London quickly seized upon the strategic importance of

Hong Kong, a practice that was to continue for several decades

thereafter. The British saw 1in Hong Kong a «chess pawn in the
battle for supremacy over the Atlantic air lanes and as such,
too valuable to be surrendered without intergovernmental
negotlatlon».47

Trippe realized that in addition to thellmpossiblllty of
obtaining on behalf of Imperial rights into Shanghai from the
Chinese, 1t was equallf impossible to secure reciprocal rights
for the British in the Philippines.

The latter conclusion was reached by Trippe following his

éarl}er unsuccessful efforts to conclude or arrange for the

.conclusion of a reciprocal agreement between the United States

Government and the Dutch Government for a service between the
. 4
Philappines and the Dutch East Indies. 8
The above matter had been referred by the U.S. State

Department to the War and Navy Departments for comment. Both



unequivocably ogposed aﬁy such negotiations on defence policy

grounds. They tonsidered there to be three stréteqlc areas
from which forpign aviation should be excluded: the Panama

Cannal zone, jhe Hawaiian Islands and the Philippines.

«The real danger of the present proposal lies
1n the po% improbable request of other nations

for simildr concessions with probable future

requests for extension to other islands. IEf

we enter-1nto reciprocal agreements for the

Philippines while the present government of

those i1slands remain unchanged, the next logi-

cal request will be for the extension of the

agreement to the Hawaiian Islands. The War

Department feels that any action which could )
even remotely be used as a precedent for grant- x
ing the right to foreign aviation to land in

the Hawalian Islands should be avoided....»49

Both departments abided by this principle emphatically
throughout the.ensuing decade. Thus stymied by policies of
$both the British and American Goxgrnments in attempting to
secure landing rights in Hong~ Kong, Trippe employed what later
became described as a flanking tactic.

Trippe 1instructed Bixby to commence secret overturés with
the Portuguese colonial government concerning the use of the
adjoining colony of Macao, a mere 40 miles west of Hong ang.
Having been eclipsed commercially in the past by the Braitish
Crown Colony, the Portuguese co-operated with <«alacrity and
enthusiasm» with Pan American, and a five year contract was
Signed glvihg the airline exclusive rights to carry mail

between Macao and Manila.so
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The business community in Hong Kong were most concerned,
{

fearful of being excluded from an important commercial link

with the United States.

Exerting supstantial pressure on

the British Air Ministry, both the cblonial government and

the substantial commercial i1nterests

f the colony,

succeeded

in securaing the necessary landing rights for Pan American and

its Chinese subsidiary C.N.A.C. without the attendant

recigrocity.51

ot
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CHAPTER IV

1934-1935 South West Pacific Route Development

The route following the south west Pacific to Australia
and New Zealand had throughout the early and mid 1930s been
of great interest to the United States Navy. The south western
route was regarded as an alternative route to the Phillipines
in the event tﬁat Guam was lost to the Japanese. The route was
also perceived as an effective means of countering any move
from Japan directed specifically against Hawaii or the Panama
Canal. The Navy was vested not only with the responsibility of
planning for offensive movements but were also required to
defend Hawaii and the continental United States. The route to
the south west would according to military strategists accom-
plish both tasks.l

Thus, at the beginning of 1935 the United States Navy

indicated a strong interest in the establishment of trans Pacific

commercial airline services, in particular a route directed
towards Australia.2
Trippe had commissioned studies of the region termed

popularly by the Americans as Australasia as early as 1932.3

His decision to operate such a service may have resulted in

part from a favourable review of these reports but again it
is contended that the protracted delays associated with the
commencement of an Atlantic service ultimately accounted for

his decision to inaugurate a second Pacific service.
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The Aﬁstralian Government as described in Chapter II
was beginning to assume a' more independent stance in relation
to policy coAcerning the development of international élr
services. |

This was exemplif}ed by the negotiations conducted between
the British Government‘concernlqg the extension of the Imperial
Airways‘serv1ce"to Australia. The Br;tish increasingly frus-
trated with the protectionist attitude adopted by the Australians,
threatened to fly onto New Zealand thereby precluding any Austra-
lian financial partic;patlon'in the wventure.

The New Zealand Government intervened, however, and con-
vinced the Australian Govern?ent to temper 1ts <«uncompromising»
position. It was, therefore, according to one writer only
through the intervention of New Zealand that Australia eventually’
’«acquiesced td (partlcipation),in the Eméire Mail Scheme».§

It was in the midst of this environment that Trippe decided

during the course of 1934-35 not to approach the Australian

" Government directly for landing rights.

The exact date of that decision 1s not known but reference
to Harold Gatty's contract of employment which was dated the
lst of May 1935, and specifically refers to the award of a bonus
in the event that Gatty successfully secured operating permits
from the New Zealand Government and the Fiji Islands only indi-
cates that the decision was made prior to that date; Gatty was

appointed as the airline's Australasian representative.
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A memorandum written by Gatty in January 1936 maintains
%ﬁét the reason why Pan American declined to approach the
Australian Government was as a consequence of a statement issued
by the Australian Controller of Civil Aviation, who maintained
that the Government «would not allow business to be detracted
from the Tasman Sea».8

The Australian Government specifically the Department of
Civil Aviation, in a memorandum dated June, 1939 maintained
that as far as it was aware no formal application had ever been
received from an American carrier, seeking authorisation to fly
into Australia.9

Trippe and Gatty gauging that the environment was not
conducive to submitting a formal request, decided upon employing
a more full-proof and successfully proven methodlO in an attempt
to achieve their objective, specifically to employ a <«flanking
tactic»; operate services to a geographically proximate des-
tination which in turn placed pressure upon the government to
grant the concession for fear of permanent exclusion and the
consequent economic disadvantageé of being denied direct aero-
nautical access.

Pan American's most logical choice in implementing this
strateqgy was .New Zealand.

New Zéaland, relatively proximate to Australia and ever
conscious of its geographical isolation,ll this consciousness

recently compounded by the decision to terminate the Empire Air

’



Mail Sefvice in Sydney,12 was perceaved to be more receptive
and responsive to the idea that a direct air service be
established between the United States.

Gatty under instructions from Trippe made the initial
apprcach to the New Zealand Government, probably in August 1937,
before departing on an éxpedition throughout the Pacific looking
for suitable landing fac%}%ﬁies for the service.l3

Upon his return, Gagty submitted to the Government a set
of proposals which called for the inauguration of a weekly air

!
mail and passenger service from San Francisco to Auckland via

Honolulu, Kingman Reef and Pago Pago.14

The New Zealand Government's initial' response to the pro-
posals was delayed pending consultation with the British Govern-
hent who in turn advised the New Zealand Government that they
«Saw no objection to giving the United States rights to fly to
New Zealand, provided such rights were granted on the basis of
complete reciproc:Lty».lS This was insisted upon in order for
the British to establish a trans Pacific service which would
permit the completion of a proposed «All Red Route» or British
route around the world.l6

The British Government suggested that the New Zealand
Government in delivering its reply to Pan American, qualify its
approval by requesting that further correspondence relating to

the Pan American service be directed «through ordinary diplo=

matic channels».

,x\‘

vz,



80

The British Government reminded the New Zealand Govern-
ment that it intended to commence negotiations with the Unlteg
States Government shortly concerning North Atlantic air rights,
intimating that in order to achieve success, it was imperative
to convey the impression for the benefit of the Americans that
a united front existed amongst all members of the British Common-
wealth of nations, one which was not prepared to accede to ahy
American requests without obtaining the attendant reciprocal
privileges.18

New Zealand 1n response to that advice assuredhthg British
Government that safeguards would be inserted into any agreement
with Pan American vis=-a-vig reciprocity.

As to the recommendation that negotiations be conducted
through diplomatic channels, éhe New Zealand Government succumbed,
however, to the pressure exerted by Pan American's representa-
tive and chief negotiator Harold Gatty, who informed the New
Zealand Government that the airline would not approach the
United States Government «owing to interminable discussions
(which would follow) and the lack of interest on the part of that
government».20

Gatty's concern at any delay which might have arisen if
the United States Government participated in the negotiations
was prompted by commercial considerations. Any delay could
jéopardize the award of a valuable United States Post Office )
subsidy, all estimates were required to be submitted by the

first week of October.21
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Gatty reinforced his position on this matter by declar-
ing that 1f the present application was refused 1n 1ts present
form then the .Company would <«employ alternative plans which
would serve théir purpose hut would exclude New Zealand»‘zz
What those alternative plans Lere was not disclosed, leading
one to speculate that Gatty was bluffing, especially in
view of Aust;alla's hostility to an American service and the
absence of any alternative and remotely economically viable
terminus 1in the southwgstern Pa01fic.23 <

The New Zealand Government's acquiescence, indeed capi-

' '
tulation on this issue, although in reality probably necessary,
was 1n retrospect a fundame@tal error of judgment and one which
affected not only the New Zealand Government but other Common-
wealth governments who were subsequently required to contend
with and minimize that government's mistake.

On the 9th of November 1935, the U.S. State Department
received an official communication from Pan American concerning
its negotiations with the New Zealand Government. The Company
maintained that «it i1s obvious that the development of the
proposed route would further advance both the commercial and
national defence interests of the United States».2

The cable set out the main features and terms of the agree-
ment, reached between the two parties, the most important and.

24a
subsequently controversial being Article 12 - the reciprocity

clause.
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The Austfalién GOVernment‘was first informed of the
impending agreement on the)28th of September, pursuant to
's OfZice. The
cablegram emphasized =hat the Company (Pan American} was not
interested in Australian or Trans Tasman services and agreed to
«respect Imperial Airways serviées» and any possible extension
that, carfler may wish to make.25 )

That New Zealand was extremely eager to receive the Pan
American service 1s evident, by constant reference through out
the cablegram to the «desirability» of such a service, a des-
cription which 1s employed on more than one occasion. Indeed
the New Zealand Government regarded the matter as «one of the
very first importance to this Dominion», and one which reguired
«very early and final v1ews».26

Australia did not share New Zealand's view as to the urgen- .
cy of the matter givgn that a further cablegram from the New
Zealand Prime Minister was necessary in order to prompt a
reply. The reply from the Australian Prime Minister's Office
when finally sent on the lst of November 1935 simply read that
the «Commonwea%th of Australia have no comments to offer upon
the intention of His Majesty's Governﬁent in New Zealand to
grant the necessary permiss;on»,27 an overly succint answer

given the enormity of problems this agreement was to create

for the Australian Government during the ensuing six years.

¢
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* Britain's advice to New Zealand was reported in the
Australian press on the 9th of November 1935. 7Two separate
articleszB noted —hat Britain did not view with enthusiasm the
proposed serwice but having offered «fatnerly advice =o New/
Zealand», was satisfied that Ngw Zealand' had «adequately safe-
guarded herself regarding reciprocal use of America's Pacifac
Islands».??

The British press exhibited a more paternal attitude,
no doubt consistent with its governments practice of providing
«fatherly advice». «The British are certain», one aeronautacal
journal wrote, «that the New Zealand Government 1s not in the
least likely to make any concessions which would sacrifice or
even jeopardizZe any rights or prospects of a Bratish firm in
the futurer; it being «contrary to all history for New Zealand
to snatch immediate advantage for herself if by doing so she
compromised wider British interests». «There 1s no part of the
Empire more Imperially-minded that the island Dominion in the
South; wﬁich is often described as a beautiful counterpart of
Great Britain».

Such appeals to sentiment did not go entirely unheeded
but the British under-estimated the determination of the New
Zealand Government to implement the service.

It is no mere coincidence that the first public announce-
ment of the negotiations occured in a political election mani-

festo.3l The impending national elections in New Zealand in

'



84

[

December 1935 added a certain impetus and_impprtance to the
issue. The New Zealand Government had consistently advocated
the importance strategically of the American service which

assumed tremendous importance to a nation so geographically

isplated «(it) would provide a valuable addition to the Dominion's

limited means of communi;;tion».32 Obviously, any governmént
whiéh céuld substantially reduce and alleviate this isolation
would stand to fare better electorally.

The issue was not, however, one of decisivg political
importance given that the incumbent government was not returned
to office. The new Labour Government led by Michael Joseph
Savage iniﬁiated‘a «transformation of the couhtry's foreign .
policy which fesulted in a refreshing willingness to take the
initiative».33 Inauguration of a direct airline service to the
United States would have provided an important adjunct to that
«new willingness» and this new maturity exhibited by the new
Government in matters of foreign affars, was reflected by that
government's decision to abide by tﬁg Pan Americah agreement,n
entered into by the previous National Goverqmengr

It is also of interest to note the composition of the
New Zealand Labour Ministry, which consisted of no less than
six ex—Australians one more in number than native born New
Zealanders.35 The more campetitive attitude of expatriates may have con-.

tributed to the desire on behalf of the government to preempt

| 7
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Aust‘ralj.a" as a términal point for southwestern Pacific opera-
tions. Seritiments of ‘hationalism between two traditior{al].y T

' strong rival British Dominions undoubted}y contributed in part

ke by -
- ’

to the New Zealand decision. . ‘ . ~ o
_ The agreement also attracted the attention of A‘ust.i:'alian_‘
—politicians where in the Senate enq%‘ir'ieé' were made alﬂ|‘t0‘ the -
affect such service would have on Australia's communications l'

with the United States, to which the Leader of the Senate replied:

tAny air service hetween New Zealand and C .

America, irrespective of whether an aerial L pmme T

link -is provided between Australia and New . Lo,

Zealand must appreciably reduce the time of T

transit between Australia and continental

Amérsican as well as intermediate Pacific S
.o islands and so it cannot be said that the 36 ) 1 i

- proposed service will .not affect Australia.» .
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‘Hansard Proof,

AA - CRS A 461 I 314/1/4, p. 1, lst of November 1935,
Cable from Prime Minister of Australia to Prime Minister
of New Zealand. ;

The Melbourne Star, 9th of November 1935, and The Melbourne

Argus, 9th of November 1935.

The Melbourne Star, 9th of November 1935, a curious

remark in The Melbourne Arqus dated the llth of November
1935 attributed Britain's concern over the arrangement

to «the experience with the Matson steamships on the - !
Australian run».

Flight Magazine, 21st of November 1955, p. 521,
«An American Bid».

o

«Rather femarkably» commented Aircraft Magazine, 2nd
of December 1935, p. 14. P

Supra, note 15.

K.
Penguin,

Sinclair, A History of New Zealand, Ng@ York,
1980, p. 277.,

Ibid., p. 269.
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CHAPTER V

[

e ——————— —THE 1935 AGREEMENT WITH NEW ZEALAND - - - ~- ——° -
A PRIVATE INTERNATIONAL CONTRACT

]

!

T L

The agreement entered into between the New Zealand GoOvern-—
Tent and Pan American Airways Inc¢., was signed by on behalf of
‘the New Zealand Government by Joseph Coates, the &inister of
Transport on the 25th of November i935. Lisle A}dérton, a
New Zealand solicitor, was vested with a suBstituted power of
éttorney in Gat®y's gbsenc fo sign thé agreement on behalf of
Pan American.l
(She agreement was to run for ten years from the day service
~was first inaugurated,2 subject to the prévision that the Com-—
pany was to commence the service no latter than the 3lst of
December 1936.3 However, in the event of #unforéseen difficul-
ties», the time forﬁcqmmenéqhent‘was, with the consent of the
Minister'of Transport, ta be extended to the Blst—of Decembér
1937.4
A minimal frequenc& was determined a‘s,: at least two air-
craft in ever§ calender month, despatched from each terminus of

a

" the route,+and not more than two air¢raft in any one Week.5
p ' ! »~
The route was designated with terminus' in Auckland and

San Francisco and intermediate alighting stops at Honolulu,

. Kingman Reef and Pago Pago.6

kS

The thpany was, however, required upon the receipt of three
' el

days -prior notice by the New Zealand Government to operate

’

/7
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- gservices via Apia in Western Samoa, then a New Zealand mandated

«
o

,territory.7

A priority system of carriage was determined, the order of

-

[}

preference requiring the carriage of mail over passengers and

cargo. Passenger priority was decided according to destination,

with passengers destined for or originating from the New Zealand
mainland receiving preference over passengers traveil}ng'to or
from any mandated territory or dependerncy of New Zealand.

Passengers travelling to destinations other than the above were

affdrded the lowest standing.8

o

The New Zealand Air Navigation Regulationg of 1933 prohibit-

-

ed the pilotage of any gircraftl in New Zealand unless that ~
aircraft possessed the nationality of a state, party to the

a
Paris Convention of 1919. This effectively precluded the use

5 ~ of American registered aircraft operating into New Zealand.

However, an exemption was provided where a special convention
relaéing to air navigation was entered into by the New Zealand
Government. This Agreement provided that the Minister of Trans-—
“port would use his good offices with the Minister of Defence,

‘at such time the Company applied for exemption f{om the opergtion
of the Air Navigation Regﬁlations. The exemption was to be
grénted, however , only in so far as it extended to the prohibi-
tion against non-contracting state aircraft flying over New

Zealand and its territories.9

LAY e -
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Cabotage was prohibited pursuant to-Article 9 qualified
b—y Articles 6 and 7, which referred to the carriage- and priority
of traffic between New Zealand and its dependencies and man-—
dated territories, s}‘écifically Western Samoa.

The Company was, in addition, restricted to the” use of one
designated terminal in New Zealand‘.lo §

A substantial proportion of the agreement was devoted to-
wards the consideration of vafioﬁs technical and operational
aspects of theé service, in particular, the establisﬁement by
the Company of a private corﬁmercial- radio station, licensed for
the private correspondence of the Company to serve as-'a radio “
aid to na;rigation.

Such provigions attest to the infancy of the state o{f art
of international airline operations during this period.

The proper law of the agreement was specified to be that of
Zew Zealan'dlzz with jurisdiction‘ vested ir‘1 the New Zealand Supreme

Court. 13

of 'part‘ﬁacular importance was Article 18 where contracts of

< Il

carriage whether of'passengers, mail or cargo and wherever enter-—

- ed into,,were déémed to be sul;ject to and in‘conformity with,

the laws of New Zealand. This raises some interesting juris-
dictional issues in private international law.
Article 18 is deemed to apply to %all contracts of carriage

—«s.by aircraft used in conducting the said service».

=3

¢
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- Reed in conjunction with Articleﬁwl and 5 which define
the service, this article raises the possibility that a United
States court yguld—be required to'construe the contract andq
assese damages id accordance with the law of New Zealand where
a passenger sustains injury over a purely domesti¢ American
sector of the service such as between San Francisco and Honolulu
or Kingman Reef and Pago Pago, eveh if the passénger on board
the Auckland bound aircraft intended to alight and was contrac-
ted to alight at a destination other than Auckland 14
It is contended to be most umrlikely and improbable that an
American court would have entertained such a notion inaccordance with

its own conflict of law rules in those circumstances.

Uddoubtedly the.most important and subsequently controver- .
sial article of the agreement~was Article 12, the'reciprocity )
article. . T ) c ' 3

Essentially that article provided that where a person being

a British subject or corporate body incorporated under the laws .

of any jurisdiction within the British Commonwealth, applied for

landing rights in the United States or any of its territories
or.possessions, and where the apéli&ation was refused by the
American authorities within three months of the eéplication beipg
made; then the New Zealand Goverhment was entitled to cancel A
Pan Ameritan's permit on twelve months notice.

The decision not to conduct the negotiations and conclude

+the agreement on a governmental leVel,”apart from elimihating

£y
-~

,
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protractéd and lengthy negotiations which Pan American was so

Q

anxious to avoid,lsamaned for the United States Covernment at

least temporarily,-the problem of having to consider recriprocal

privileges.
4

: 4 .
Both the United States War and Navy Departments had since

16 -

/52£4 opposed the use by foreign carriers of- - any facilities in
Ha

waii.

g

2

1

Any concession to the British would, it was rationalized,

establish a precedent which could not be refused to the Japanese.

Pan American was fully coénizant with this position and

therefore considered that a governmental bilateral between New

Zealand and the United States could not be coﬁcluded, as the

‘New Zealand Government would insist upon reciprocal privileges.

The U.S. State Department when informed of the impending

agreement, expressed their concern and reservations at the

insertion of the reciprocity clause, which contained the words

«these presents are entered into upon the,faith of reciprocity

between New Zfaland and the United States of America».

17

The New Zealand,Government'had insisted of Pan American

clause 'and that the U.S. GOVernﬂEnt indidate it did not

| object to the Company entering the agreement with such a

¢

18

. reservation.

On the 12th of November 1935, thirteen

agreement was executed by both parties, the

i

“than the United States Government be informed of the reciprocity

days before the o

et S B tnan i T | R L

State Department
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- cabled the American Consul at Wellington advising him to inform
the New Zealand Government, that the United States Government
had noted the conditions placed upon Pan American's permit,

"the acceptance of which is a matter that concerns Pan American
19 )
A
The American Consul in Wellington, George A. Bucklin, in

‘Airways".

a confidential report to the State Department, emphasized the
+ fact that he had informed the New Zealand authorities throughout
the Pan American negotiations that it was a purely private

commercial project and had no cdnnection with the United States

Gove rnment . 20 ‘ ,

B In gspite - of these disclaimers by the United States Govern-
ant, the New Zealand Government still proceeded to sign the

contract, thereby ﬁrecluding any assertion on their behalf that

\

they were not aware of the ineffectiveness of the article.

R L In fact the New Zealand Government had informed the Pan

]

Ame rican representatjves prior to exechtion that according to

4

its sources, no British sponsored airline was 'at the time in any
position to apply for reciprocal landing privileges into the

21

United States, iﬁplying that.the New Zealand Government attached

little importance toc the article themselves.
John Cobb Cooper, Pan American's Senior Legal Advisor,
related this piece of intelligence to a concerned Secretary of

State, Cordell] Hull, adding that the New Zealand vaérnment had

/



'on.’(Ly insisted upon its inclusion in order vt’o f/;ppease the
British C';ovﬁ':rnmea\m:.22 Hull was not saf:isfied with tHe explana-
tion which accounts for his instructions that Buc}‘clln inform
* the New Zealand Governmert that the United States would not be
‘bound by an agreement éntered 1into by a private American company‘.
Cooper was, despite his assurances to Hull also sceptical of
the New Zealand Government's explanation and position on this
, matter. He really believed that the New Zealand Government was
not only trying to avoid criticism directed by  the British
Government, but alsc by Ithe American Government in the event
that the New Zealand Government decided to revoke the agreement.
There is no doubt, however, that the New Zegland Government
was extremely anxious to ensure that the service was maugurated
and acquiesced on the reciprocity issue, an admission that was
not forthcoming from the New Ze:aland Government for another six
’ years.“ ’ t ‘ , "
Although the U.S. State Department had co-operated fully.
with Pan American during the course of the New Zealand negotla—
tions, the Department was by 1935 not ena_moureci W1th the a:l,:t.'-~
line's practice of negotiating thelr agreements; a pgactlce which
3 they now felt’ought to be the responsibility of the éoﬁ;grnment‘
alone.25 \
As discussed in Chapter I, Pan American had successfully
developed an extensive network thrpyékrout Latin America, as a

{ result of negotiating directly with the governments concerned.

#*

23

S
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airline's expansion throughout the region.

throughout Latin Ameérica.

Indeed, Juan Tfi{.‘;pé‘ had origigally been able to‘na\r.r“e‘s:t
substantial financial participation and control in Pan American
from two other rival financial factions, when in 1928, Trippe
secured personally from} the President of Cuba an exclﬁsive
operating franchise into that country. ’ , .

"This forced the other competing financial groups,26 one of

wlii’ch had already secured the U.S. air mail contracts for the

Key West-Havaria route,27 to reach a compromige with Trippe and

his sponsors, subsequently, entering into a merger of the
three competing groups in 1928, out of which the Aviation Cor-

poration of the America's was incorporated, holding company of ’

. 8
Parn American. <

"Trippe nevgr forgot the success of these tactics, , o
and his subsequent long~term planning was to be R
characterized. by this foresight in securlngafor—

elgn footholds . "29 .

o Q

Thereafter, Trippe nqw in effective control of the airluine

-dispatched overseas representatives throughout Central America

- and the Caribbean, seeking landing rights necessary for that

30 z .-

~Pan American thereafter perfected its negotiating skills such that by |

" 1935 the airline was operating some 30,000 miles of routes

31

The techniques employed to attain this position were

varied. In Mexico, for example, the Mexican Government prohibi‘t;

v

ed carriage of Mexican ma_il by a foréign carrier, which Pan

R
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'Americanvcircpmventeé by pu:bhasing stock in a loéally ingor;

porated carrier, Compania Mexicana de Aviacion (C.M.A.)?2

What appeared, ho@ever, to perméate any negotiations with
Laéin Americén governments was a distrust of the American nego-
tiators; a legacy of having dealt with the exploitative United
- Fruit Company,33 «colonizer of the banana republics and pionée;~
for aver forty yéarslin monopolistic concessions».34

This legacy and reported association with United Fruit

Company earned for Pan American a dubious reputation and inflamed

.

Latin-American sensitivities, an association Pan American attemp-
35 ‘ ‘

.., . ted to disavow. L
N 4 N -

N H
.. -For example, following the execution of an air sexrvices
¢ 0T :

-~,§gréément with the Government of Honduras in 1928, the opposition

- i

. -

s

f

e

‘Guatemala, while opposition in Chile was so gréat to granting N

»

. to Its‘ratification was so great amongst members of the Honduran

National Cohgress that when the legislative cbmmittee, consider--

K i

] f
ing the agreement reported upon it unfavourably and the President

in response sought to withdraw the legiélation pending further

'3modification, the Congress ignored the President's action and

36

votedfxnanimiously to abide by the committee's strictures on
ion.

the ac

-
3

Similar opposition was encountered in Costa Rica and

Pan American a concession that the U.S. State Department adwvised
? .
the company against submitting similar proposals to the Govern-

ment in the Argentire Republié.37

-
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" The State Department had originally adoptec}‘a policy of
»ma':intainirig a'«stri_ctli} impartial posi.tion»%-‘a in regard to com- i ’
- [ petion between American overseas carriers but ‘with Pan American's

gradual elimination of its rivals, the Department in the cause
- b ) o -~ . - ®-

- of promo’ting_Ame‘rica_n-\ interests in the region regularly provided
diplomatic qésistanoe to the carrier in its efforts to secure

q landing pernmits and concessions from the various governmental .
r;mthorities; «we gave them all the help we coulds . 3? '
" However, in other parts of the world, the State Dep-artment_
) .;~$\7as~ not‘ p_repared to merely Pass»ist in such riegotiat;ons but -
- Crather intended to assume responsibidity for their execution.
*,Although Juan Trippe had personally initiated negotiatiox@s-

40

‘wi.th ,various"Buropean governments as early as 1928, the State

) X :~ Department ‘had after 1935 assumed greater respons:rbility for -
the negotiations of North Atlantlc 0perating rights, culminating,‘
_f;,i ) in the decxsion in 1939 «that the question of obtalning trans-
o | &tlantic rlghts for American air- transport companies should be
R | *matter of negotiatlons between the government of ‘the United \
- '_,," . éteges and the foreign governments concerned» . 4l t ]
7 The reasons_for this decision were never made” public, but
. ~it:w§s speculated at the time that it was as a result of the
insistence of various European governments, who demanded that

"all applications be directed through the government of the

foreiyn operators. This was to ensure that those European
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- opposed to a government bilateral.

of the United States».

99

v

nations conceding landing rights to an American operator were

assured of being granted reciprocal operating privileges in

t:.he United Stat&s.42

. —_—

0.J. Lissitzyn writing in 1942 maintained that the future

policy of the United States in other parts of the world «cannot

etill be considered as settleds.%3 Samuyel E. Gates, however,

writing ih 1939, asserted -that since the adoption of the Civil
Aexronautics Act of 1938, the Unlted States Governmernt <has

3

favoured, with few excegtlons, a policy of having arrapgements

with any new‘international air service dealt with in agreements

concluded with- between governments rather fhan between a foreign
government and a prlvate company»

' The State Department s re- assessment of its pos:.tion is
evidenced by its reservations concern-ing the New Zealand nego-
t:!.ations and in particular the inclusion of the rec_iprocity
clause into the agreement. 45 ' =

geciprocity was the most contentious issue that the United

- States Government was ab](e to successfully avoid, where operating._

rights were secured by a private international contract as
. ‘ ' 3

1

The 'concept of reciprocity was recognised at an early

: ,stage {y the United States Government when authorisatz.on pur-—

uant to the Air Commerce Act for the navigation of foreign

alrcraft in the United States, was to be granted only «if a

foreign nation grants a similar privilege in respect of aircraft
46

7
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The term «a similar privilege» wasf interpreted as meahing .
some privilege, specific or general, granted by the other party
~_and deemed by the competent United States authority to be a
substantial equivalent for the privilege requested of the
United‘ State’s. It did not mean ‘that in each case the re‘c‘iprocal
»priv:n.leges must be identical in all respects.47

Desplte the United States Government's earlier pollcy of

promoting greater freedom for international air-
48

. lilnes, in practice the government considered that it could

-,not: afford such liberality on a unilateral basis or indéed on

49

a bilateral basis.

The use of private international contracts, therefore, pro-

vided an appreciable advantage for the government, where the o

.+ concession of reciprocal rights, for example, involved access

to a strategically sensitive American region such as Hawaii.

This gave rise throughout the 1930s to a policy adopted by

the United States of discriminating between governments according

«Thus it permitted Pan American to negotiate for
its own privileges in Latin America, which enabled
the airline to compete successfully with European
companies employing the methods inadvisable for
American government officials to imitate.»50

The State Dep'artmént, while increasingly desirous through-
out this period of retaining for themselves exclusive jurisdic-

tion in such negotiations, appeared to-have succumbed during

_the New Zealand negotiations, to pressure exerted from other
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' quarters within the government, 'most notably from the War and Navy

‘ 71.Departménts who opposed ‘reciprocity osfénsibly to proiectfand

.

_ secure the military interests.of the United States in the

" Paciflc. b . , o

"

s y )

This policy or amalgamation of sectlonal policies was
described by L1551tzyn as «wisely flexible», av01d1ng diplomatie¢
negotiations which were likely to become entanﬁled with consid-

erations of political and other extraneous matters. )

The promotion- of private international contracts as opposed
to governmental bilaterals was also advocated by Pan American
and other potential American international carriers.

Pan American believed that in order to effectively counter‘-
British aerial domination, the use of astute commercial tactics
would be more than adequate to meet the challenge. This was

convincingly demonstrated in the instance of Hong Kong where as

a 'result of initiatives by Pan American alone, the airline was

- sum

" able to succeed in securing landing rights without the attendant

. this Government at all. »51

grant of rec19rocal rights. This acted as a mutually beneficial

arrangement for both the airline'and the Unlted States Government:

A)
¢

«...if a private operator can make such an -
arrangement...with a country like Mexico and’ -
Guatemala and San Salvador and Nicaragua and
Costa Rica, and on through the entire list of
South American republics, there is no question
0of Government prestige involved - in other
"words in dealing with Pan American -~ none of
. ‘these countries have any reciprocal rights,
because Pan American has no power to speak for
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Referring to the exchange and'concessioh of internafidnags

‘air riéhts as approaching -that of «horse trading»,sz‘Colonel

‘Edgar S. Gorell, Presidént of the Air Transportation Associa=

tion of America in 1938, reiterated the sentiments of Pan
.-American by adding: .

«The moral system of making private contracts

is a wise one. As long as we keep our Govern- .
ment out of the transaction, the pride of the “ o
other nation does not make it (necessary) for -
the same rights to be granted in return.

If the United States should negotiate such

rights in every instance, you would have the
national pride of the 24 (Latin American) coun-
tries - and their pride is just as great as ,
ours - prompting them to ask for the same rights
in this country. And, once they get those
rights, even though they have none of their own
nationals .engqaged in flying aircraft, they may
permit the right to be used by some national,
financed by & foreign country - Germany oOr :
Italy for example. Then we will be getting into .
the same distress that freedom of thesseas has
brought upon our merchant marine, by virtue of
which all of the shigs that so desire may come
into this country.»5 -

Gorell maintained that as long as the United ‘States con-

_trolled access, which would be possible through the continued
use of pri@a€é intérnational contracts, then not only would a
slight on the prestige of other governments be avoided but in

addition the volume of trafficifor‘U.S. carriers would stand

. at «100 percent American flag».54

I -

‘«If one other cbuntry}comes in and the volume

of commerce is divided dinto .two parts, then it ¢
is 50 percent American and 50 percent the other :

government. . But, if we may control the number
of aircraft flags coming into our shores, we
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shall then control the percé%tage of business .
carried on American aircraft. Thus, in my

opinion, we may keep this industry out of the
permanent subsidy class.»55

This economié arqgument, essentially advocating a total
monopély for American carriers, was an important consideration
for the United States Gévernment, but undoubtedly assumed an even
greater importance for the carriers. *

This was particularly apparent when one considérs the al=~
most total domination, the Europeans retained over the north
Atlantic passenger steamship market at the time.

By 1940 Pan American had negotiated and concluded in excess

of sixty agreements with various sovereign states, their domi-
nions'énd,color‘xies.s6
7 ] ~
This considerable accomplishment involved the employment

!

of several negotiating techniques and tactics, the principal’

\ features of which were:

o

(1) Persuasion by offering air travel and mail
'services to countries who were anxious for
links to the United States. This worked
moSt effectively with Latin Ametican govern-
ments. b : ‘

(ii) Acquisition or formation of local nation-
ally incorporated airlines. =~ For example,
CMA in Mexico, CNAC in China.

(iii) Use of local airlines to exert pressure on
' local governments, for example, DNL in
Norway, Misr in Egypt.
(iv) Use of the good will, influence and diplo-
.- matic channels of the U.S. State Department
as was used effectively in acquiring per-
mits fran—the Guatemala, Great Britain and:
French Governments.

< g et et i
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'and which granted to Pan American exclusive franchises; some

104

‘

(v) Pressure via the employment of flanking-
tactics, whith compelled a concession
since it became apparent that further
resistence would be pointless. This was
effective in the Hong Kong and British
arrangements. It failed, however, to .
impress the Australian Government, as will
. be considered later, when Pan American
) designated the south western Pacific ter-
minus in New Zealand.

"{vi) Direct purchase of landing rights for
’ cash, as occurred in the Iceland franchise.

(vii) Unification with another carrier, either a

land or sea carrier, which possessed exten-

sive local influence and facilities. For

example, formation of an airline with the

Grace Line in western South America and

sale of stock to the Matson Line, influential

in Hawaii  and the Pacific.
(viii) Other miscellaneous devices, as yet still ,
. undisclosed. Pan American, however, always .

< refuted and contested .any allegations of . \

bribery.57

LY

The agreements were often criticized on several grounds.
It was frequently charged that such égreements were kept unduly
secret, an accusation that P;n American adamantly denied, main-
taining that the airline had. since 1935 advised members of the
Interdepartmental Committee.on Civil Aviation, of the conteﬁts of
such agreements. This Commitéee consisted of representatives |
of the State, Cémmerce, Treasury and Post Office Departments,
who at no time appeared to have raised any objection as to their
contentstsg h \ |

Many of—Ehe agreements featured articles, which in a

contemporary context would be considered as anti-competitive,
k -

e A o ey
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excluding all other carriers except Pan American and a single

designated carrier of the host government:

«The Government agrees that during the subsis-
tence of these presents, and as long as the
Company shall continue to include Dutch Guiana 4
in its scheduled international air mail services {
and to maintain a service of ‘a frequency of at .
. least once a week, the Government will not
. , grant to any other person, company, or organiza-
C tion of nationality other than Dutch the right
“to conduct scheduled transpor®\service to and
from Dutch Guiana. Provided, however, that the
rights of the Company under this article shall
not be effected if the Company's service is
' interrupted for causes attributdble to force
N . majeure, weathlér conditions, accidents, strikes,
‘ fires, labor difficulties, acts of God, acts of
the public enemy, riots, revolutions, inter-
ference by civil or military authorities or in
general, any controlling emergencies not” impu-
e table to the Company.»39

e .
Other ‘agreements featq:ed clauses whlch prohlblted competi—

tion from other American carriers, for example, the following

article inserted into ?an American's agreement with the Jamaican
Government - concluded in 1934:°° ¢

«The Government agrees that during the subsis- e
tence of these presents and so long as the 7
Company shall continue to include the City of e

Kingston in its scheduled international services
and to maintain a service of a frequency of at
least once a week the Government will not grant
to any other person, company, or organization of
United States nationality, or controlled by

o persons of that nationality the right to esta-

v . blish or conduct regular air transport services
to and from the territory or territorial waters
of the Island of Jamaica.»6l

This type of exclusion paragraph was buttreséed by other -

o,

-,
———

clauses prohibiting potential rivals from carrying air mail,

: . T thereby reinforcing the agreement with a strong economic barrier.

r

N
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' carriers such as Lufthansa and Imperial Airways.

. 106

.

‘ ‘«A supplemental deed shall hereafter be exe-
cuted between the Government and the Company
to cover transportation of air mail to and
from the Island of Jamaica whereby the Company ‘
under the terms and conditions and at the rates
to be set out therein shall have the exclusive
right to transport air mail from the Island of
Jamaica as against all persons, organization,
or companies of United States nationality. .
Nothing herein contained However shall be con-
strued or understood as restricting or preven-
ting the United States Post Office whenever it
may so desire from collecting directly from the
Colonial Post Office Department air mail trans-
portation charges accruing to it by reason of
the transportatdion of air mail on the Company's
planes from Jamaica to the territory of the
United States and/or its possessions.»62

Some agreements contained the stipulation that any operating
rights could not be transferred or assigned to a government cor-
poratiogfand that Pan American in the event of any disagreement
or disputé would refrain from seeking a settlement through
diplomét;c channels. B et
This type of clause was inserted at the insistence of various

Latin American governments, who feared the effects of the United

.States-eméléying diplomatic pressure. The provision also pro-

§gcted ?an American from deral appropriation or interference
and served to protect the,host‘éovernment from penetration by
any American governmental entity or carrier.

It also provided the host government Qith a legitimate
excuse to refuse access to other nationally o&ned and controlled
’ 62(a)

Other agreemeénts featured covenants which prevented the

host goverﬁment from authorising the use of Pan American's

;
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radio and airpbrt facilities to other carriers, evidenced, for

example, in the agreement concluded with the Government of
Panama ik\}929:

«In view of the nature of this contract, the

first of its kind which is executed by the

Republic of Panama, and of the heavy expenses

which will be incurred by the Company in the
establishment and maintenance of the service, -
the Government agrees not to grant permits or

execute contracts of concession which will

hinder the proper operations of its services,

or which may jeopardize the lives or properties

of the Company's clients in Panama, as for

example to obligate the Company to share the .
use of its own radios, telegraphs, airdromes Lo
and other facilities, with other companies, cor-
porations or individuals who intend to engage

in commercial experimental or recreational avia- “
tion in the Republic of Panama; and that with

regard -to the airdromes and other facilities

that the Government may obtain, its regulations

shall facilitate, as/far as may be possible, the
operation of the Company's aircraft, provided

that the said CompAny may have rendered efficient
service to the ernment and the public,-and

that it is disposed to carry out the extensions

and technical improvements that may be possible

and economically justifiable.»63

s

The most important article, however, from the. standpoint
of the United States Government, was that granting or rather

referring to reéiprccity.'

In an agréggent concluded with the Belgian Government con=-

ceding operating rights to the Belgian cOﬁgo, one article prof
. . { e
vided that the agreement would become ﬁgvalid if the United"-

g
N

States refused to grant reciprocal rights upon application by

a carrier of the signatory state. The article stipulated

- cancellation of the operating permit within six months of the

refusal:
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«The ,term of this contract is ten years, commen~ v SRR
cing ‘on the date upon which execution of this .o S ~,
contract is completed. Unless either party of o~
- this contract gives writteh notice to the other /
of its desire to terminate this contract or any -
extension thereof on or before two years prior
to its termination, this contract or any exten-—
sion thereof, shall be extended for an addition~ \\\x\
— al period of ten years. It is agreed that this
contract may be cancelled by THE GOVERNMENT if \
the air transportation service contemplated here-
in is not inaugurated by THE COMPANY on or before
eigth months grgm the date thereof. Should an e
accredited air ‘trangpertation enterprise of -
Belgian nationality @pa ownership formally apply
to the United States Government for authority to
operate a reciprocal scheduled air service for
the carriage of mail, passengers and property
between the Belgian Corgo Colony and/or Ruanda-
“ Urundi and the continental United States, and
~ should the appropriate permission not have been
granted within a period of one year, then THE
GOVERNMENT in its discretion may terminate this
agreement on six months notice to THE COMPANY.»64

Other type of reciprocal clauses stipulated that in tpg
eVth of the American authorities failing to award such recipro-
cal rights, then the franchise granted to Pan American would Ee
ahtématically cancelled, there being no question of discretion
left to the host government’as to the cancellation. This type

of arrangement -appeared in the 1941 agreement concluded with

the Republic of Ireland:

«this AUTHORIZATION shall be valid only when,

and so long as, an Authorization, granted by

the United States Government for reciprocal
trans-Atlantic air transport service of the

like frequency and scope and entitled to use

the same airports as the American Company's
reciprocal trans-Atlantic services,. is held

By either the British Overseas Airways Cor- B}
poration, England, or the Operating Company. »65 '

R —— - FERSENTREV
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Some of the agreements have been viewed as embodying a

) Qpromise», whereby Pan American agreed to assist the signatofy o
‘ or host government in securing reciprocal rights from the ‘
ﬂ" ‘, I"' United States. _Article lg of the l§35 Agreement with New
| éeélana Qas regarded as falling into this category.66

\3» S ~ Private international contracts occupy a specia; position-

’in'law. Essentially such contracts or agreementé endeavour

’f° to create the legal framework for private transactions presentihé_
LT o ‘ an international character, or they constitute the legal basis

. ; 6
for direct relations between a state and a foreign national.

Corporations of-municipal law engaging in economic activity

[ A VD T
=

in one or more states other than the state under the law of

which they weré incorporated, have grown considerably in number,
68

e o

'especially since the 1920s.

ORI

. — ' The resources available to these individual corporations

! S -, havé some instances been greater than thosé of smaller states

and such corporations have been frequently engaged in the exe-

cution of agreements with foreign governments.69 -

. This has prompted jurists to argue that relations between

t

1 ol s Tk g YR T TR

states and foreign corporations should be treated on an inter--
national plane and not as an aspect of the normalwrules govern-

ing the position of aliens and their assets on the territory of

5 ]
a state:

3

*

¢We can argue ad infinitum whether a transaction
[ between a government and a private corporation
: is (subject to the rules) of public international
law or not. I would definitely say yes...because
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these transactions are not directed toa . - . ST
purely commercial purpose, but to a public’ o
purpose, - namely the development of resources ) ‘
of the host country.»71 | - '

Agreements relating to the exploitation of natural resources,

ety ———— o
’ .

-

such as petroleum and raw materials have been the subject of

such agreements and subsequently the centre of international
. § )
arbitration where the merits of arguments for and against such

‘ . 72
a proposition have been considered.

73

Whether it is possible to extend ™ the definition of

«naturél resourcer» to include the establishment, operation and
. e .
consequently carriage by air of persons including nationals of

the host country or state by a foreign corporation, is a ques-

' tionable contention but one not without merit.

The extraEtiOnaof minefals'froq the ground should not, 'it
is contended, be viewed or cohsidered in any way differently
from that of the carriage of persons or cargo'frOm a hogt natiéni‘
In accordance with the’reasons advanced by Friedmann above who-
advocates that such agreements fall within the ambif of ih;er—

national law, such carriage accomplishes not merely a purely

" commercial purpose but in the absence of a host state péssesSing

its own carrier, a legitimate <«public purpose» as well.
. Indeed:  the exchange and carriage ofrthird, fourth and fifth
fréedom rights pursuant to contgmporary bilateral treaties,
‘is’considered a comm?dity of great and significant commercigl

value to contracting governments.
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Assuming that prIVate corporations such as Pan Amerlcan
may be accorded public international legal status and afsumlng
that the agreements entered into by that private corporatlon

(Pan American) are deemed to be subject to the rules of public

international law, then consideration of the rec1proc1ty 1ssue

assumes a new level of importance.

Article 38 of the Statute of the Internatjonal ‘Court of
Justice, generally regarded as the most complete statement of the .
sources of inter;ational law, considers international conventions
\ ; (whethet general or particular), international custom and the

general principles of law recognized by civilized nations, as

three of the four of the priﬁary sources of international law.74

L {

T bqen\ESHbluded (since 1945-46) would certainly lend credence to

The several thousand bilateral aviation treaties which have

©

;L“‘;’ ‘ the proposition that as aAprinciple of internatjonal law the

" grant of access by one state requires a reciprocal grant of

'

e access by the other contracting state..

‘
-

International custom, evidenced by the conclusion of the

above bllateral, would also attest to the legitimacy of that

- pr0p051tlon.
V ‘ It is conceded, however, that the majority of government
bilaterals were executed subsequent to the period in .which the
. New éealand Agreement was negotiated.‘ In addition, the principle
. of international law guaranteeing such reciprocity applies by
{ r, its definition to 'states'. o ?

-

=5}
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Iﬁ response it is contendedthat a precedent did in fact exist

in. 1935 Mhere the United States Government had pursuant to a

. . "'th‘e‘Kel g-0Olaya Pact concluded between the United States and

Cdlombiafin \929 and the negotlatlons conducted with the

76

Br:l.tish and Canadian Governments ‘in 1935. "All are cited as

- -

examples of the recognltlon by the United States .Government of

this principle.
More importantly, the United States Government's substitu-
e tion of Pan American as a contracting party, fully cognizant of

the -legal ramifications of such a practice, was, it is contended,

‘contrary to the basic constitutional doctrine of the law of.

P P

nations, upon which the principles of international law‘are
] 77 -

B

S ' founded - the equality of states.
Such,equa\t‘lity was seriously denigrated by the adherence to
% P a policy which the United States Government adopted in relation

to aviation matters conducted with various Pacific states.

- Secretary of State, Cordell Hull's edict that Pan American

| communicate to tﬂe New Zealand Government the United States'
diécla;lmer of participation or association in the agreement and
in pafticular Article 12, may be adduced as evidence that the

Government was fully aware of the ramifications of using a

WO AT

private agreement as opposed to a government bilateral, and the
consequent derigration of the above principle of international law.
(x It is interesting to consider the comments of Adolphe - *™

4 ".A. Berle, Assistant(Secfetary of Staf%, who during the

~

teral previously guaranteed reciprocal r:.ghts to another government;

CE RN I
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course of delivering testimony before a St)bcguniti:ee, considered. =
various reciprocity clauses which Pan American had entered
into with foreign governments, and specifically Article 12 _of -

the New Zealand Agrefement.78

Berle described the Article as involving «the,t{n;i.ted States
in obligations». Asked whether this <obligated the Civil Aero_—-v
nautics Board...to give a certificate to a New Zealand company»,
Berle replied «to the extent they would use their best efforts». 73

Whether such an «cbligatioxn» can be described as a bind;-
ing legal obligation’ in éither public or: private international’ \
'law, ~is a moot point but it does raise the contention that the Us. W— :
ment -was conscious pf the rqorality or otherwisé of the Govern-

ment's adherence to a discriminatory practicev |
practi

>
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g - o
" 1. mﬁefer Appendix I fér‘ a complc_a‘te text of the agreeglén_t-;. :
‘2. Article 3. . - ‘ . . - s
: - 3. vArticle 2. 5
: . 4. Ibid. .
?' ‘ 5- ArtiC]:e 4: \. AT -~ v M_ . ’: ‘ _l' —", . ‘; > .— i
. < . . . L - ' ] .
6. Aritcle 5. a -7 ’ -
: 7. Article 6. - . AR O ) y _
- 8. Article 7. . ot Lo R S
9. Article 8. e - = .
..:‘ } > ' ] . = : - N , : i -- " -‘l E ) |
10. Article 11. ‘ : o S iy
: 11. articles 15 and 16. . .« .0 . ° . oo ool
~12. Article 17. L S
. Y . . S )
: l;o ArtiCle 19- s * ' - ' I ) E
_ - R . LN a_i
. 14. Indeed Pan American by virtue of- Article 19 was o )
) expressly prohibited from pleading lack of jurisdiction '

15, Refer to page 80.

of the New Zealand Supreme Court.

-16. Refer to page 70. . L \‘

17., Article 12. LT e =
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30,

"F.X. Holbrook, United States National Defense and

Trans—Pacific Commercial Air Routes 1933-41,
Fordham University Doctoral Dissertation, 1969,
p' 149.

Ibid., p. 150 citing NA, RG 59, File 811 79690 PAA/32
9th November 1935, John C. Cooper, Vice President .
of Pan American Airways to Scretary of State

-

Ibid., p. 151, citing PAA/37, 13th November 1935,
American Consul Wellington to Secretary of State.

%\

It

Supra, note 19.

M. Bender and S. Altschol, The Chosen Instrument,
New York, Simon and Shuster, 1982, p. 270.

Supra, note 18, p. 150.
Refer to page 256.

Refer to page - 95.

- J.K. Montgomerv's, Pan American, and R.F. Moyt's,

]

Florida Airways; Trippe represented New York Airwqys.

Maontgomery's Pan American won the contract on the 1st

of July 1927.

R.E.G. Davies, Airlines of the United States 51nce 1974
London, Putman, 1972, pp. 212-213.

Ibid., p. 214.

" W.H, Wager, ‘American Policy in the Negotiation of

International Air Landing Rights, Harvard Law School

“Thesis, 1945, reproduced in some selected readings

in International Air Transportation, edited by
W.H. Wager, Gift to Editor to the Library of Congress,
25th July 1949, p. 29.

!

M i aDn Aty o e . re T P P A o 3



B w4 s

52D M e ma,

e ey
X

31.

32.

33.

34.
35,

36.

116

W.A.M. Burden, The Struggle for Airways in Latin Lo
America, New York, Council on Foreign Relations, .
1943, Table G, p. 33.

M. Josephson, Empire of the Air, New York,’Harcouft,
Brace, 1944, p. 50. ) .

Supra, note 30, p. 29.
Supra, note 32, p. 128.
Ibid.

U.S. Senate Special Committee on Investigation of '

-Air Mail and Ocean Mail Contracts, 73rd Congress,

37.

3'8'

39.

40.

41'-.

42."

24 Session, 1934, Remarks of the Chairman, Senator
Hugo Black, p. 2464.

Ibid.

Remarks of Secretary of State, Henry L. Stimson to .
President Herbert Hoever, 1929, cited in M. Bender ~
& S. Altschul, The Chosen Instrument, supra, note

22, p. 134. ) .

Testimony of A.A. Berle, Jr., Assistant Secretary of
State, before U.S. Congress Sub-Committee on Merchant
Marine in Overseas Aviation, of the U.S. Congress House
Committee on the Merchant Marine & Flsheries, 78th
Congress), 2nd Session, p. 85. -

R. Daley, An American Saga, New York, Random House,
1980 p- 105. - - i

" Letter of R. Walten Moore, Counselor of the-Departmenf

of States to Wm. H. Coverdale, President of American -
Export Lines, Inc., 23rd January 1939 (C A.A., Docket'
No. 238, Exhibit 19,34). )

O.J. Lissitzyn, International Air Transport and National
Policy, New York, Council on Foreign Relatlons, 1942
p. 386. :
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-

Ibid., p. 387..

S.E. Gates, International Control of Aviation in
‘'Time of Peace, The Journal of Air Law and Commerce
Volume 10, October 1939, p. 44l.

Refer to page 93.

Lo
Section 6 (c) Air Commerce Ace of 1926, U.S. Code
Title 49, sec. 176 as amended by Section 1107 (i)
of the Civil Aeronautics Act of 1938. )

Supra, note 42, p. 383-4.

Adopted by the United States at the meeting of' the
International Commission in 1929, supra, note 42,
p. 382. ’

Ibid.

Ibid., p. 385. -

Testimony of R.G. Thach, Vice President and General
Attorney, Pan American Airways Co. before U.S.
Congress House Committee on Merchant Marine. and

Fisheries,\75th Congress, 3rd Session, 'Transoceanic
Aircraft Studies', 1938, p. 76. o

Testimény—of Colonel E.S. Gorell, President of the
Air Transportation of America, ibid., p. 27.

Ibid., p. 30.
Ibid., p. 31.
Ibid.

This compares to Germany which possessed landing rights -
in 33 countries, Britain in 31, the Netherlands 27,
and France 22;  Supra, note 30, p. 29.
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Ibid., pp- 34-35.
Supra, note 51, p. 77.

Agreement between Pan American and Dutch Guiana (Surinam),

° supra, note 30, p. 35.

60 .
61.
62.
62 (a)
63.
64 .
65.
66 .

67.

68."°
69.

70.

71.°

Supra, note 30, p. 35. ?\
Ibid., p.\36. |

Ibid., p. 35. - j
Ibid.

Ibid., pp. 37-38.
Ibid.

Ibid.

Ibid.

G. Kojanec, The Legal Nature of Agreements Concluded by
Private Entities with Foreign States, Hague Collogque
Colloquium 1968, Chapitre III, Section 2, p. 299.

Remarks of Mr. Schwarzenberger, ibid., p. 342.
Ibid. o .

I. Brownlie ,' Principles of Public International Law,
Oxford, Clarendon, 1979, p. 69.

-

Remarks of W. Friedmann, sﬁgra, note 67, p. 361; see also

- the comments of Mr. Sucharitkul at p. 366 «all such agree—

ments have a public purpose and they are in their nature
international and international law must be sguarely extend-
ed to them». However, for an opposing view, refer to “the
comments of the International Law Commission who expressly
rejected the notion that foreign concessions or contracts

be considered to be governed by the law of «treaties» or of
«international agreements»; Waldock, Yearbook Internation-
al Law Commission (I.L.C.) 1962, ii 32,
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See for example the Anglo-Iranian O0il Case, I.C.J."
Reports (1952) pp. 112-12, which rejected the contention
that a concessionary contract was a treaty or convention
within the meaning of the Iranian Declaration, accept- ~
ing the compulsory jurisdiction of the Court under its
Statute. The.International Court of Justice appears to
have regarded the concessionary «convention» between
Iran and the foreign company as something fundamentally
different from a treaty or international government.

In light of the above controversy.

Supra, note 70, p. 3.

PARA 30.05.07 Bilateral Air Agreenment-—General; Bender and
Altschul write that the agreement was almost word for word
based upon a memcrandum Trippe had drafted, supra, note

22, p. 143;

i [
.

Supra, note 42°, p. 388. Y
Supra, note 70, p. 287.°

Merchant Marine in Overseas Aviation, supra, note 39,
p. 85. .

a

Ibid.
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CHAPTER VI

© 1936 ~ COMMONWEALTH RECONSIDERATION:
THE COALITION DETERMINES ITS GUIDELINES

On the 13th of January 1936, Harold Gatty completed a

w

memorandqr entitled «AustralianAService vVia New Caledonia.»l

The memorandum advocated the reconsideration of New

Zealand a; a terminus for the south western Pacific operations,

|
thereby avoiding the reciprocity issue altogether with the

New Zealand Government: ',

«France can make no demands for reciprocity
in the Pacific for her only territories are
too far apart and insufficiently populated to
warrant a service on their own behalf .»2

>

Gatty maintained that an American airline <«would be most
welcome to New Caledonia» while similér sentiments would greet
the commencement of an Australian airline «bringing as it does,
New Caledonia into one of the main rbutes of the world».a-

The conclusion of an agreement with the New Zealand Govern-
ment would bé'of a distinct advantaée to Pan American vis-a-vis

the French; Gatty argued «it is logical to assumé that a very

lengthy agreement under the most satisfactory terms could be Co.

obtained. from the French Goyefnment».4 [

Gatty predicted opposition from the British Government in

any request for the use of Fiji enroute between Pago Pago and

Auckland, as ¢the feeling is very strong against U.S, craft
;unning between two British possessions. However, if ‘a line 'is

run from Pagd‘Pag6>to Noumea, it is felt sure that an invitation
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wiil'be exéended to call at Suva. The route from Pago Pago
to Noumea passes withiﬁ 15 -miles of Suva so it will seem
logical to everyone that P.A.A. (Pan American Airways) should
call there».5

Gatty, who just completed the negotiations with the New
Zealand Government, a mere two months previously, mintained that
any agreement made with New Zealand muét be considered of a .
temporary'nature «as the expansion of British air iines will
‘tend towards the extension of their lines northward in the
Pacific». However, «any agreement made with the French regar-
ding New Caledonia can be considered of a much more permanent
nature, as New Caledonia has everything to gain and nothing to.
lose by the continuation of such a service».6 o ' TS

In addition, «having the terminus in French territory will
give the British no excuse for Lnsisting that the Uué. line -

should be terminated at-'Pago ?ago,‘whereas if suva (Fiji) and

Auckland (New Zealand) are used, it is but a question of .time

‘before the extreme nationalism of the British insist on—British /

aircraft going further nofihy.7

In forecasting or predicting the Australian Government's
respénse to such a scheme; Gatty fofesaw no opposition by that
government'as the designation of New Caledonia would hot detract
from trans Tasman traffic; the cited reason for the Australian
Government's refusal to grant Pan American an extgnsion from

New Zealand to Australia:

E__'-’w e on oo
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«It will be seen by the routes that a U.S.

line to New Caledonia will assist and not

detract from the Australia-New Zealand route,

and I feel confident of the Australian appro- _.. .
val of this. This plan, from the Australian

end, will bring New Zealand into the route.»8

a3

Apart from absence of French demands regardlng recxprocity,

T o Gatty was conscious of New Caledonia's geographical proximity,

a mere 800 miles from the Australian mainland. This ¢onsidera-

‘ tion of proximity was to be of major importance in the implemen-

tation of a «pressure tactic» in 1940 where opposition to Pan
‘ American's entry fnto Australia still ran“unabated.
0f indirect importance or consequencé in the developnent
of an Australian - United States air service was the inaugura-
tion in 1936]f0 of passenger services between San Francisco and
Manila, the vaunted «China Clipper» service.
The service did not have the impact of diverting Austra-

lian bound steamship passengers via the more circuitous mid

Pacific route, indeed the first Australian passenger to fly the

service and the 45th passenger to book passage decided to utilize

the service only out of necessity - a shipping strike in San

Francisco prevented direct steamship paésage.ll

The route followed by a passenger endeavouring to use

the «China Clipper» service involved a transfer in Manila to a.

steamship bound for Sourabaya where.a connection was made with

QANTAS to Brisbane.12 - ”‘

( ; Given the payload constraints of the Martin M-130 flying.

boats between San Francisco and Honolulu, which frequently

v
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prevented passage confirmition, > together with the relatively

i. ﬁ\ful ,:' . high cost of the t;Lcket14 vis—a-visﬂsteamship,transportation,
”1: L the mid Pacific route was hardly a viable.proposition for the,;
%:"1 - _) . Australian béund traveller.
.. | Despite these constraints, the possibility of scheduling
L ‘: interline connections Qas vetted with the proposal to opefa;e $)
“‘d”.MAAila—Australia-NeW'Zealand service. ' L
The proposal was first mooted by a F.V. Blair, reputedly

B

owner, curiously enough of the*Grand Central Airport in'St.

4

Petersburg, Florida. Blair was reported to be representing

Spanish interests based in Manila and in the course of promoting

P A e R e & it eu an mem o vanrae
- -t PRI

‘the scheme visited Auckland, Sydney, Singapore and Manila to —

conduct discussions with various government officials.

' ’ . 1ing its brief mention in the British aeronautical press;l6 it
being safe té q;sume that its demise as a viable proposition
;\ ) ‘ was rapid, not surprising given the extraordinarilyrdiversi;.
—fied background of the pa£ticipants. |
‘Pursuant to the terms of the New Zealand Agreement, speci-

fically Article'2, Pan American was required to commence opera;
17

tions to New Zealand no later than the 3lst of December 1936.

- However, the Company appeared té bé plagued by an"equib—
§ . ment shortage and more importantly it was rumofed dissatisfied
g with the terms of the agreemenﬁ, as evidenced by thg remarks of
( Gatty in his memorandum advocating the redesignation of New

Caledonia aé the south wesi:ern‘terminus.i18

0

Nothing was ever publically reported of the proposal follow-
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In ‘requnse Pan American endeavoured to re-negotiate L T

4

the agreement, a fogmidable'task now that the New Zealand '

Government' had time to ponder and reconsider the effect or

. ° ' ~ A, .
rather the ineffectiveness of the reciprocity clause: = -

o * ' -t
- s

«The most difficult points of reconciliation
have been those regarding reciprocity in
landing rights in British an\ American terri- . ; o
- tories. As the negotiations proceeded the = - ST
' original proposals of the Company in this - - - . T
.regard were amended and extended to accord '
- with the desires of the New Zealand Govern- )
ment until the agreement was reached as em-— e ST
bodied in the agreement signed between the o h
-Minister of Transport and the Company's attor- o !
ney. The Company seeks no amendment of such . . ' ~ .
provisions favourable to itself and asks that 4
the New Zealand Government will not on its : -
part seek amendment of the clauses previously
N agreed upon as defining a fair and reasonable , o
balance of reciprocity in landing rlghts »19 IR

Gatty's definition of a «fair and reasonable balance of
reciprocity» was not matched by that of the New Zealand Government,
who were now deterrﬁixied to (make the re-negotiation an issue
with both the Comi:any 'and the United States Govermﬁent.

The rec:.proc:.ty issue took on a new J.mportance with the

,Brltish Government's stated intention as- reported in the Baltimore’

4 ug on the 7th of May 1936 of investigating Howland, Baker and

Jarvis islands, presumably for the operation of a British trans$
Pacific air service.20 ' ‘ '

This report set off a frantic race between the two magor -

powers in an attempt to claim sovereignty over the hltherto

isolated and unimportant Pacific islands.
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- 2 Both the American and British/New Zealand expedltlons did -

_* - - of them for the U.K.»27
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An emergency expedltlon was’ immediately mounted by the
. a \ 7

Unlted States Government following hasty inter-departmental

discu551ons durlng the mrdst of . Wthh further information from

3

the American Consul in Welllngton was recelved detalllng a " -

planned Brltlsh expeditlon 1ed by two New Zealand haval vessels.
The expedltlon according to Harold Gatty22 Jintended to sail to

the Equatorlak* Chrlstmas and Fanning Islands, ostensibly to
& ‘

conduct aeronautical surveys of the region. It wascalso rumored

£

that the expedf%ion mlght lénd‘on the Equatorlal Islands to
24 AR

t ¢

.,clalm effectlve occupatlon.

This information was in turn“relayed by'the State Depart-

“’ ment to Juan .Trippe who claxmed thatehe wasﬁalready aware of . the
contemplated expedltlon,.and had .in fact, conv1nced Imperial

- a
Airways not to partlclpate in the venture.25 .

proceed‘to.their respective destinations, the former American

expedition arriying «in plenty of time to beat the British».2° o

o

el ARy e g oo Lot D

The hasty almost frantlc response demonstrated by the =

R

American - GOVernment lllustrates the importance the trans Pacmfic‘
route was beglnnlng to assume for all concerned .parties, an

importance the Australlan Government was beginning to share:
\ R .

= - - \

- .«These islands (Jarvis, Baker and Howland) are
" of definite value in the establishment of any
. future trans Pacific seaplane service, and (we)
— ' suggest that, if possible, steps be taken to
© ‘Clarify ownershlp and (to) secure some or all

S e BB e ST T arpens T
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It 'is also of. interesi: to note “the attitudeé of prominent' '
' Australian jxd:.vz.duals and organ:x.zations i\\relat:.on to the
s annexatlon and soverelgnty issue; .the most notable of whom -

Vincluded P. G. 'I‘aylor who on the llth of March 1936 tele-\“

‘grammed the Australian Prime Minister and declaréd that:

«,..certain- islands not yet claimed by the . -

United States and observed from the air ‘

during the course of our 1934 Pacific flight, -

absolutely vital for British Pacific air )

service. (Therefore) consider urgent action . .

should be taken immediately (to) claim these . ]
T~ ~ islands and establish bases for Pacific de-
'~ fence and air service. (I) would be glad . . - .

‘(to) e&enfer and if necessary proceed (to) '

L Canberra. (I) consider (the) position ex- .

- tremely urgent as (I) observed islands may 28
be claimed by United States at any time....»

v
’ -

Also of interest are the comments Sf the Federal. Executiwve

of Returned Sailors and Soldiers Imperial League of Australia, ‘
‘Wwhoé in. a telegram addressed to the Prime Minister dated the 5
e »9t'h—_Tof June 1936 .referred to a resolution ipassed at the 20th

‘ Z&nnual Congress which viewed «with - appreﬁensa.on any suggestion

« 3

that the Imper:.al Government mJ.ght weaken its hold on any island .
it possesses in the Papt:.fic)».29 . ' '

Unfortunately for Pan American, the American Government's

wd e ®

colonizing and ‘expeditionary activities created bad press for

°

‘the airline in New Zeallarid and consequently seriously jeopar-

dized the Company's chances qf sécurIng a new agreement with
the New Zealand Gc:veg:nment.30 o "
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- American was experiencing in re-negotiating its agreement with
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Information collected from the 'so called «winter cruise» .
as the 3ritlsh/New Zealand naval expedit:.on in the Pacific was T
referred to, by the Americans, was. considered at an Air Confer-

v

ence convened in Washington in 1ate September of 1936, attended

~

by representatives of the New Zealand, Australian and British

Governments .

/ . - The Americans had speculated and? qguite accurately it was

to be later established, that. the c.qnference, had considered three > o
principal sﬁbjects‘: (1) the Pan American negotiations; (ii) ‘th/e//
. extension of the London-Sydney air service to New zealand; and
(iii) plans for tlc1e ultimate completion of the <«All Red Route»
from New Zealand via the Pacific islands to Canada.31
The Americans ssurmised that due to the difficulty Pan
L
the New Zealand Government, that the British viewpoint of insis=:
ting upon a more satisfactory reciprocity arrangement with the
United States had been accepted by all the delegates.32 .
While this summation was in part accurate, records of the
conference and subsequent events would tend to implicate New
-\Zealand as the government who at varying times also exerted
pressure on the other two Commonwealth governments in relation
E ~to this qissue. . 7 . o . S

In a report tabled by the Australian Minister for Defence,

éir Archdale Parkhill, a delegate agﬁttending the Conference

M\;Mﬁ{@mﬁ%@@:g LY
4 .

addressed to the Australian Prime Minister, it was noted that

[

E

in respect of the British trans Pacific issue, six resolutions

Were carried. . These were:

AR A3 LN TS by
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1. - That Pan American Ajrways be advised that
.the New Zealand Government cannot agree .
to any modifications of the 1935 Agreeméft.

‘2.- It is understood that. in the event of the
' failure of Pan American Airways to carry

- out the Agreement with the New Zealand o

IR . Government for the provision of a Trans-

- //fi\ v Pacific Service, the Government of Austra-—

lia will not provide alternative landing
facilities in Australia. ‘ . »

3. That in the event of Pan American Airways
deciding to carry out the 1935 Agreement
with the New Zealand Government, steps be
initiated through the Governments of the

; ; United Kingdom, the Dominion of Canada, the’
N Cqmmdhwggith of Australia and the Dominion
A ~of New Zealand with a view to considéring
. . 7 the early establishment of a service in line.
’ with the reciprocal rights referred to in

Clause 12 of the Agreement.

‘4. That in any case steps be .taken at once to

' initiate discussions between the Governments
of the United Kingdom, Canada, Australia and
New Zealand, with a view to the full consi-
deration of the establishment of an air
service across the Pacific at the earliest
possible date. .

5. Following the discussions between the Govern-
ments of the United Kingdom, Canada, Austra-
lia and New Zealand, negotiations be opened
with the Government of the United States of
America with a view to exploring the possi-
bilities of the establishment of the. best
and most efficient services on a completely
reciprocal basis.

6. The New Zealand Government will take the ini-
_tiative in promoting the discussions mentioned
in (3), (4) and (5)1

a

The resolutions which were‘éubjecégto ratification by.

each‘of the participating Governments were considered‘by the’

Australian Cabinet which approved them, subject, howeVei, to
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one alteration. The alteration required the addition of the
following words to Resolution 2 - <«without full cqnsultétion

‘with the United Kingdom and New Zealand». 34

Thus the revised Resolution as proposed by the- Australlan
Government now read in its entirety:

a

‘'«2, It is understood that in the event of the
failure of Pan American Airways to carry
out the Agreement with the New Zealand
Government for the provision of a Trans-
" Pacific service, the Government of Austra-
lia will not provide alternative landing '
.facilities in Australia without full con- S
sultation with the United Kingdom and New
Zealand.»35

The revision was proposed specifically Et the request of
the Australian Depértment of Defence, who were reluctant to
bind the Australian Government to a series of inter-govern-

mental consultations in the .event that a national emergency arose

which regquired the immediate establishment of a trans Pacific
service, a contingency which the Department foresaw as highly

probable - EE _ - R .

-
. .
}ore .

T

-

«...the Commonwealth (Australian)\bovernment )
suggested the addition of these words in order ) =
not to commit itself for an indefinite period :
to a courseé of action -which might not be sound,
having regard to all the circumstances at some ;
distant date.»36 L

-

i N

New Zealand, however, in response to the Australian - %
Government's proposed amendment replied that they found «them- . ;
selves unable to agree (to the proposgg‘add;;ion) as they are ]

of the opinion that this would involée the danger of New |

?
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':Zealanﬁ;sﬁpogitioniés a terminal ?pintiﬁeing-séérifibeh Qithout -

aﬁy advantage to British Commonwealth aviat}on»;3? . B
Further“thé GoVefnment argued, «Resolutioms 1 and 2 as

yhey stand are inte;-dependant and any modificaﬁioﬁ~to'ReSolu-

tion 2 in fhe direction suggested wouild immediatelyliqvolve the

1

cancellation of Resolution 1, thus practically compeiliﬁg New
Zealand to consent to the -inauguration of the service by Pan-

' American Airways, possibly to the detriment of British Common-

38 the Néh Zealand Government «is anxious that .

»

wealth aviation».
the Resolution 'as agreed upon at the Conference shall remain

unaltered so that in the event of the New Zéaland Goverhmgnﬁ

advising the Pan American Airways in the sense of Resolution 1,
' ‘ 39

7.3

Resolution 2 will. be éiven'effect to in its present form».

Australia in feplx assured New Zealand that it was not

" that government's intention to depart from the principle- under-

L 4

lying the Wellington discussion on the subject, i.e. Australia
should support the endeavours of the New Zealand Government in *

their negotiations with Pan American to secure full reciprocal

. - S
rights for a British carrier. )

However, the Australian Government candidly stated that

]

addition of the words would -

«leave the way open to the Commohwealth
(Australian) Government to deal with any
application which might be made' in the future
for-an American air service to Australia. -

Such an application might have mnothing to do . . ({

with the dispute between Pan American Airways
and the New Zealand Government and might——

it

b-
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a
A

conceivably apply to a service entering
Australia from the North. For these rea-
sons it might be stated that the Commonwealth -
would prefer to leave the way open, for any
such application to be considered and dealt
with in accordance with the circumstances -
prevailing at the time - in full consultation
with the New Zealand and United Kingdom
Governments.»40

»

The «dispute» referred to in the abqve statement by the
] C

Australian Government,.referred to the re-degotiation of the

- -
agreement between the New Zealand Government and Pan American,

'specifically regarding the inauguration datp of the service,
. . l B
which the airline was now endeavouring to postpone for a
further{yeafe ;

1
Although the New -Zealahd GoVernment had 1n1t1ally refused

0to vary the agreement, it. found it «difficult to resist grant-

ing an extension of time in view-of the fact that the possibility’

of an extension dwiﬁg‘to'unforeseen circumstances was specifi;’
cally provided for in the original agreeﬁent$.4l
While the New Zealend Governmeet had announced its inten-

_‘tion in Wellington the previeus September to use the extension

issue as a lever to exert pressure on Pan American, énd hence

the Unlted States Government to obtain a more satisfactory posi-
*tion VLs“a—vis reciprocal 1and1ng privileges for the CommonWealth

coalition, the Government was also conscious of the' innumerable

benefits the American service would bring to the hitherto

isolated nation.

s b st 22 -
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‘Thus at the beginning of 1937 the New Zealand Government
faced. a conflict of interests. On the one hand, the Government
was anxious for the inauguration of the service, an opportunity
to secure a position as the southern Pacific termins thereby
usurping Australia's pre-eminent §051tion.

Alternatively, the New Zealand Government was also con-
scious of igs . responsibility pledged at the Wellington
Conferencé to extract reciprocal landing rights from the
Americans.

The New Zealand Government, in an attempt to reconcile that
ailemﬁa, alternated between the two oﬁjectives over the coursé
of the eﬁsuing five years, although it is contendedﬂas the sub-
sequent course of events will reveal that government ultimately

- succumbed to more egocentric motives despite protestations to
the contrary. '

Both Pan American and the United States Government éﬁpear-
ed to be mindful of the problem New Zealand faced but laboured
‘under the partial misapprehension that it was the British
Government alone who was pressing the feciprocity‘issue.
Indeed, both Gatty and the U.S. bénsul in Wellingtdn,~Geprge a.

Bucklin, considered the‘re-negotiations during the latter part
of 1936 as on the verge of éollapSe.42

Both parties, however, under-estimated the determination
of the New Zealand Government to ensure the implementation of

the service.

i
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The New Zeaiand Government's @etgrmidationuis évidenced
by tﬂe manner in which that government handled the Australian
Government's proposal to amend Resolution 2.

Such an émendment, despite assurances from the Australian
Government to the contrary, represented a serious rift in the
Commonwealth coalition and raised the distinct poésibility.in .
the miﬁd of the‘New Zealand Government that in the last hour '
Australia would grant landing rights to Pan American, thereby
confirming and realiéing ﬁew Zealand's worst fears - elimination
altogether from the trans Pacific service;‘ a possibility tha£
government had only recently been confronted with during dis-
cussionsﬁpertaining to the England and Australia route.

Whatever the real motive of‘the New Zealand Government in
attempting to preserve the Commonwealth coalition, the role of
the Australian Government was critical and hung like a sword
over New Zealand.

Apart from the reasons already advanced conéerning New

' " . Zealand's interest in ensuring that Auckland remained the
;e:minﬁg for fhe trans Pacific service, another ﬁore f;qancially
A expedient reason emerged as a result of the conference convened
'in Wellington during thenprevious September.
e As correctly surmised_by—the U.S. Consul in Wellington,
a further topic on the aéenda‘appeared for discussion between

the threé participating governments; the establishment of a

Ry

" trans Tasman air service, essentially an extension of the Empire

Mail Service between London and Sydney.43

“ A
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The 1936 Wellington Conference thus gave birth to the
formation of Tasman Empire Airways Limited, more-coqponly known
. l\

A

"by its abbreviation T.E.A.L. This airline was the first of

two Commonwealth Véntures, specifically established to operateé
Pacific and‘Tasman services. Unlike its subsequent counterpart,
British Commonwealth Pacific Airlines (B.C.P.A.), T.E.A.L.,
despite the administrative prébléms,44 survived iater to become

q

Air New Zealand; New Zealand's sole international -and largest

domestic carrier.45 ' ™~

‘The airline as origina;ly envisaged was established with
the governmeﬁt's participating in the ratio of Australia 23 per _
Cent; Britian 38 per cent, and New Zealand 39 per cent;46 Thus
even at its inception, New Zealand held the largesé financial
stake in the company and consequently wished to ensure‘that all
trans Pacific services terminated in New Zealand, thefeby pPro-
viding for T.E.A.L. a‘guaranteed monopoly of‘tra%fic over at
least one sector of the Australia-United States market; a’

o lucrative financial prdposition for the infant airline.

" The financial fortunes of T.E.A.L. wés to be used on
numerous occassions by the New Zealand Government as indeed the
Australian Government had previously47 to justify that
gove;nment's stance in ogposiqg the extension of the Pan
Américan service to Australia. \

The Australian GOVernment,'for its part, appeared to be

( ~ adopting a more cautious stand in relation to the reciprocity

issue in the period immediately following the Wellington Con=

ference. : SRR -
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_While Australia «expressed complete agreement with the
action proposed by the New Zealand GOVernment»,48 it is to be
noted that in March 1937 Australia saw the proposed American

service as «one that concerns primarilly the New Zealand and

United Kingdom Gover‘nments»,49 and indication that Australia

. 1
sy

had adopted the attitude, albeit briefly, that New Zealand

should respect Australia's prerogative in deciding for itself

<y

. the terms and conditions under which Pan American could secure land- "

ing rights into Australia.

This attitude is clearly prevelent throughout the éeries
of memoranda which emnnated from pne Department of Defence in
March of 1937.°° The independent stance of Australia in part
originiated from the belief shared by both the Austra-
lians and Americans that unlike New Zealand, Australia as a
southwestern Pacific‘terminus could provide Pan Amer#can with
‘a more économicaily viable operation. This is cgnfirmed by
ﬂAusiralia’s action in almost distancing itself from New Zealand
and its embarassing;predicament, i.e., that Government had

entered into an agreement which at least as far as the recipro-

city article was concerned, the United States Government had no

intention of honouring. )

‘ The Australian Government ‘was also beginning to appreciate
the strategic importance of a trans Pacific service and in
adopting this more independent attitude, although briefly at

-this Juncture, appeared to*be less concerned than were the

e TP
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British and New Zealand Governments with the .nationality of

the carrier who operated the service. \

The British Government saw the agreement and the re-nego-
tiation as an opportunity to demonstrate to the United States
the collective strength of the Commonwealth coalition in the
negotiation of aerial traffic rights, and were, no doubt, follow-
ing the events closely, the outcome of which could have had #
determined the poésibiiity Sf opening a mid Pacific'rouﬁé and
the’ terms and conditions of a north Atlantic route, then
the subject of simultaneous negotiations. '

’ " As a postscript to the events of 1936, a curious article

appeared in the Honolulu Advertiser dated the 27th of November
1 :

1936.°1  The article entitled «U.S., British, Australian Air

Alliance Urged for Pacific», detailed an interview conducted in
San Francisco'with a Captain C.E. Toovey, described only as‘h

«of the Bank of Australia» and a «former chief technical officer

to the Handley-Page firm of British airplane'manufacturer».%z_

Toovey, enroute back to Australia after a year of consul-

tation in Britain with officials of the British War Office, ’

declared that <«World peace depends on peace in the Pacific»,53 a

tautology:

«It is absolutely necessary that air communica-

tions be established between the United States,

Australia, and New Zealand. The future of the

Pacific is in the hands of these nations, and

it is time they got together for further defence
" of the Pacific.»>4 .
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These érbphetic rqmarké'we;e supplemented by details of
osed British air sgrvice which-were describgd as funning
onolulu to Brisbane via Christmas, Penrhyn, Samoa and~the‘
slands, while an American line would operate from}Honoluiu
by wax_of Howland and Baker Islands or Jarvis, Palmyra
tilla Islandslio New Zealand. The last sector of this

e, trans Tasman, <would probably be'in the hands of an
) 55 )
lian company». . _ -

«These Pacific airways constitute the first

step in the building of an adequate aerial |
defense in the Pacific. After that must .

come an agreement between the English speak-

ing nations of the Pacific area and finally

- | strngthening of all their aerial defenses.»

'For_a brief period, it appeared thgt the Australian Govern-

ment i

that g

sensib

ﬁigtern

Government decisipns in 1936 to abolish the

trade

United

ntended to heed these words but in the space of one year,
overnment pursuéq a policy contrary to this eminently

le and informed opiniqB;

An imﬁortant adjunct to thé develobment of Aqétralia's

ational and domestic aviation policy was the Fedé:al‘

embargo on the importation of aircraft constructed in the

States.56

Previously, the Federal Government had prohibited by

customs declaration the importation of any. aircraft which had .

not be

which

en grahted a certificate of airworthiness by a country

was a party to the Paris Convention. The United States and
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" . Gérmany were not parties to the convention'and- consequently

s .

aircraft operators within Australia were in practice compelled

to use British aircraft,

With operators and the Australian media extolling the - .. |

virtues of American built aircraft, the Federal Government

finaldy relented and repealed the offending ;cule.57 . o

The decision was significant. In the short term it per- »

‘'mitted Australian airlines to operate aircraft at vastly improved

v cruising'speeds.and as a testimony to the superiority of American

aircraft at least as far as Australian airlines were concerned,
it is interesting to note that since 1946 American built air-
craft have been ordered and operated exclusively by QANTAS and
have also formed the nucleus of the two major domestic carrjiérs ,
'fleet composition. ' - , . y
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-Confidential report to the Prime Minister from the
‘Minister for Defence on his wvisit to New Zealand and
the subjects dealt with.

Q - CRS 461 I 314/1/4,‘p 1, 18th December, 1936
Memorandum from Secretary Department of Defence.to -
. Secretary Prime Mlnlster s Department. ol

-y ¥

Jbid . . - .
"AA - CRS A 461 I 314/1/4, p. .1, 13th of March 1937,
Memorandum from Secretary Department of Defence to
-Secretary Prime Minister's Department.
e ~ .. .
AR - CRS A 461 I 314/1/4, p. 1, 10th of  February 1937,
" Cable from Prime Minister of New Zealahd to Prime
Minister of ‘Australia.
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Minister of New Zealand.
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. Consul, Wellington to the State Department.
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” 53.

54.
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) Sugra , hDote 33.

ments never works», H. Fysh, QANTAS at War, Sydney,

Angus and Robertson, 1968, p.

106.
kY

Following substantlal financial reorganization in 1961
when the New Zealand Government obtained complete own\er-

ship of the airline.

‘

Sugra, note 33. This was later re~distributed prior
to incorporation in April 1940 to Britain 20%, Austral
Davies, A Hlstory of the-

. Worlds Airlines, London, Oxford Unlvers:l.ty, 1964, p.

~30%, New Zealand 50%; R.E.G.

‘this 'argqument again in the future.

Refer to page 78; and was, iron[ically enoth; to use

.

AA - CRS A 461 I 314/1/4, p. 1, 4th of March 1937,
Memorandum from Secretary Department of Defence to
Secretary Prime ‘Minister's Department. . ’

Ibid. -

Supra, note 36 and .48.

\ ' v ) - . 5 A
The Honolulu Advertiser, 27th-of November 1936, pp. .1,

ang 3.
Ibid.
Ibid.

Ibid.

Aircraft Magazine, lst of January 1936,

Aircraft Embargo Abolished'.

Ibid.
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CHAPTER VIT

' 1937: IMPERIAL POLITICS DETERMINES .COALITION POLICY .

o

e - _ : e
While Pan American's representative in New Zealand,

Harold Gatty was endeavouring to renegotiate the Company's
.agreement with the New Zealand Government, senior managemen{:‘
of the airline in New York were attempting to secure an air- -

.

mail contract for the proposed route. Y -

. \ In order to obtaln such a contract, procedure dictated

,.g

: that the airline submlt a memorandum to the Interdepartmental

Committe in Internatlonal Civil. Aviation substantlatlng its

clalms that the operat:.qn of such a service was\wa—r—ranted or -
jluétified.l |

The Company in the course of the nllemorandun{, ackno;vledged
that i't was ihcurring difficulties rénegotiaiing the‘\agreement‘
-but cited the opinion of Gatty, who ln a report glated ,tl"xe 22nd
of January 1927, maintained tha£ the New Zealand. Government
would ultimately grant the extension but a delay would be '
:anurred 1n publlcaly announcing its decision pendlng notl,fa.ca—

‘“tion of the Brltish Government.2

o Gatty had further recommended in his report that «immediate

L]

" action» be undertaken by the Company. to prepare. for the service,

- assuring management ‘that’ any «objectionable features in the ,
agreement would never be enfo;‘ced».B
Pan American in submitting its appllcatlon to the Committee,
admitted ‘that the Company found ltself caught in a dilemma; in°

order to inaugurate a New Zealand service, the airline would

.
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not forthcoming. ‘ ’ , Sos

__who appeared sympathetic to the plight of the airline, the

TF W aarc v owigy v %

- . \

neéd an airmail contract estimated at approximately $1,400,00 Ly

per annum, but in order to secure such a contract the airline

would require a New Zealand Government permit which was still-

. = .4 .
Unlike the Chairman of the Committee, R. Walton Moore,

\

7/

‘Commerce Department voiced its objection at the inauguration of

such a service and in particular expressed its disapproval-at

" the manner in which the whole series of negotiations had been

et 3
conducted, specifically the terms of the original agreement with e

New Zealand:

«Here again a private American enterprise has

dealt with a foreign government perhaps to

the disadvantage, if not to the detriment of ‘
the United States Government, in seeking to .
commit this Government to a policy before this ) '
Government has had the opportunity to deliber- _. 5 -
ate upon the facts or the circumstances involved.»™ . Tl

In commenting qﬁon the memorandum, the Commerce Department -

also referred to the opposition expressed by the U.S. Post . %

OfflCe Department.6 T
' -However, as mentioned above, Pan American had secured

the support of the Chairman of the Committee who appeared ,L

’ g

impressed with the reasons advanced by the airline and in a ooa %

- ‘latter addressed to the President advised that: k

‘»g

«Pan Amerliin Airways is the onl? agency to i

which we c#n look to avoid the field being 4

occupied by foreign agencies, and if it is b

) . 5

4

-~ /lg

. %
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to go/fhrther, new routes must be discussed
- and of course any new route .will involve
' appropriations for the carrying of mail.» P

]

1 Amid groﬁing opposition from various quarters within

L the United States’que;nment to the inauguration of the service,
the Ameriéan Consul in Auckland, J.G. Groeninger, informed thg_‘ ;-
Staté Department that the New Zealand Government had granted

Pgn American‘tﬁe extension and hence the authority to land in
.Auckland. Groeninger, ‘upon information derived from a local

Pan American representative, malntalned that such permlsSLOnl ‘=~;
would have been granted sooner had .it not been for the persis—" M
tence and pressure. exerted upon New.Zealand by»the"British l Lo
-+ concerning the reéibrocity issqe.8 Again it seems, the ﬁritiéh
were being singled\Ouﬁ by the Americans as the stalwart.

Formal conéent of the New Zealand Govérnment to the exten-ﬂ T
sion was communicated to Gatty in a 1etter dated the 11lth . of
March 1937 from P. Fraser, Minister of Marlne, on behalf of ‘-i %
“~the Prime Minister.9

The letter detailed the attitude -of the New
gealand Government specifically referring to the
reciprocity issue which <«caused the Government to padse'anq té
hesitate long»'.10
Fraser recognized that Article 12 was not, in respect 65

the United States Government, legally or even morally enforce-

* .
b LR b e

able; the result as far as phe New Zealand Government was éon**

H

cerned was «ﬁostfudsatisfactory and regrets that provisioﬂ for ‘

\ . . . B : ‘
\ .
f

o 4RI L e b
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reciprdcity of 1anding~righ;s has not been established‘on the
6nly sound basis of acceptance by the American Government
itself».ll These remarks must surely constitute an admission -
an admission that the «safeguards» the New Zealand Government
had so earnestly maintained existed in the agreement in their
cables to the British and Australian Governments in 1935,

were far from failsafe, in'fact, were totally inadequate.

The letter continued by reminding Pan American that:

«It is, of course, common ground that your
Company had no legal right to such extension;

+ and it is that it is wholly in the discre-
tion of the New Zealand Government either to
grant or refuse it.»1l2

Fraser also questioned the reasons advanced by the airline

which necessitated an extension, i.e. the <«unforeseen circum-

stances® which Pan American had contended compounded the delay.13
. Whike not «qguestioning the sincerity of (the airline's)

representations», it was for the Government, Fraser maintained,
difficult to understand «why your Company should have allowed
more than 12 months to pass before apparently takiﬁg any steps
to get the services started».14 ‘

In a condescending tone, the Government reminded
the Company that:

«the terms of the agreement did not entitle .

your Company to ignore the provision for a

time limit contained in it. Time was running

against the Company; and the fact that the

Company hoped for a new contract did not Jjus-

tify it in disregarding the provisions of the

old.»15

¢
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\The New ' Zealand Govern&ent was, Fraser claimed, «ﬁot
gnxious tﬁ stand, or to appear to stand, on the letter of the
law...and having fully considered theAcircumstances, has decided
to extend the time within your Company may commence operations».
There was . little doubt that the New Zealand
Government would accede to the grant of such an extension.,

The New Zealand Government reminded the Company, in no

_ uncegtain terms, of its obligation regarding the acquisition of

reciprocal rights for a Commonwealth carrier. In fact, the

wording was so strongly pronounced that the following extract

from the letter was drawn to the personal attention of President

Roosevelt some four months later.17

The New Zealand Government maintained that in granting the

extension:

“...it trusts, and indeed expects, that your
"Company will forthwith use its influentce with
the United States Government in the matter of
reciprocity, which is regarded by all His
Majesty's Governments having interests in the
Pacific as being of paramount importance. The
Government of New Zealand trusts that tHe re-
sult of your Company's so taking the matter up
with its own Government will be an early 'inti-
mation by the Government of the United States

’ that reciprocal rights, when applied for, will
be granted.» ‘

It was at this point that Fraser on behalf of the New
Zealand Government specifically stated the.intention  of the
. o
Crown to rely upon Article 12, whereby a designated company

would apply to the United States Government within one year

Aommar et bt St onhagps oAb lonnm syt e
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for pe;ﬁission to make regular alightings, as described in

paragraph (i):of Article 12 and that the Crown proposed to
approve such application in terms of paragraph (ii): «It is
only fair to inform your Company that it should be informed of -
what is thus proposed.»lg . v

The letter conciudes by stating that the Government thought
it desirable that the views of that Government should be given
at such length «so that there may be perfect understanding bet-
ween your Company and the Government of New Zealand, an under- o

standing that will leave to rélations that will be such as to

promote the advantage both of the United States of America and

New'Zealand.»20 ~

By way of contrast, the U.S. Consul in Wellington, George
A. Bucklin; dispatched a report detailing the decision and a
general review of the negotiations to date; an interesting and
important document revealing the American perspective.

Bucklin maintained that the amende@ agreement, in fact

!

the original agreement in relation to the reciprocity issue.z.l

the letter of consent written by Fraser, was even <harsher» than

Bucklin also mentioned a salient observation of Gatty's;

once Pan American's service was established, New Zealand would
find it so advantageous that they would not press for recipro-
city. Only if the British line could offer the same services -
would there be trouble for Pan American and Gatty believed that

such a "service was not possible.22
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Bucklin believéd*tbat the key to air supremacy in the

Pacific was Hawaii, and he hoped that the United States would’

«jealously gqafd it».23

In what must have appeared as heartening and gratifying

news amidst growing opposition for Pan American, Bucklin be-

S - ' ' lieved that the Company «seems to merit every support that .

: , broperly can be given by our quérnmenf».z4 2

: : ‘ Asxmﬁthxmd to above, assurances that the Company would be
granted the extension were commuﬁicated by Gatty to corporate
headquarters in New York-as early as the 22nd of January 1937.
The official or péblic;announcement of the Government's
— decision was peﬁding, according to Gatty; following notification
and response from thé British Government. |
Pursuant to the terms of thé Wellington Resolutions, tHE;
Australian Government was also required fo be notified. It was,
-this alleged, absence or lack of inter-governmental notification
initiated by press reports in Australia that formed the basis

'

’ . for a potent{ally damaging dispute between the two,Tasman ‘ -

© Governments; ‘one which New'Zealand;could ill afford.25

Prime Ministerial cbmmuniques“yefe hastily cabled over
the Tasman., The‘Austrélian Prime Minister, J.A. Lyons, assufing
" his New Zealand counterpart «that no statement of any descrip-
tion had been made to the press conéefning any absence of noti-
{;< ! fication relating to the extension issue, as the Commonwealth
. - ’(Aﬁgtralian) Government's agreement to this extension was of _

. »

qburse conveyed to you in my telegram of the 10th of March»,
\

26
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g o . Lyons maintained that no details had, been forwarded to

his government concerning the operation of an experimental

flight between San Francisco and Auckland, and that it was .in-

respect of this flight and this flight alone that he had inform~ ‘

a

B 34 b b A b L 3t

ed the press of the fact that he had received no commnication from the

s

27
New Zealand Government. 2 !

[ .
o e o+ et
s

?

\‘J_' IR The New Zealand Prime Minister, M.J. Savage, hastily re-

-

plied that the «extension of time granted to Pan American Air-

ways‘enableé them to inaugurate such a service...the latter is

. )
o 3 Ar 1 e M e e

not the subject of any separate or distinct agreement». . Savage

- continued by expressing his regrets that he had not.informed

‘

-.the Australlan Government sooner of his government's decision” to-

bl

28 5 =

B
I ey DO

grant the extension.

Y - ) ' This incident serves to illustrate the tenuous naéﬁre of

o L ‘ the relationship between the two governments concerning the ’
. N - i .

broader issue of a trans Pacific air service and also lena§

) ,
.oredence to the theory that the two governments were from the
' \

outset at odds given,the(conflicting objectives the Néw Ze&isna
. Government was attempting to reconcile“.29 ‘ . .
{ ‘What is also significant, particularly in‘view of the - .
i’ﬂ‘-l’ remarks of the New Zealaﬁd Prime Minister expressing regret a:\-.:
_the delay in notifying of the grant of extension, is that -'\

New Zealand, contrary to the prm01ples of the Welllngton Conferencg

whlch advocated inter-governmental communlcatlon, had, judging

2 ( k . by the date of the Gatty memorandum, the 22nd of January, decided

"::‘
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to Pan American several we.feks ahead of notifying the Australian

PR Government of its decision. @ ° J’”\\Nﬁ T E

-~

‘ oL R Within 24 hours of the New Zealand permit being granted

‘to Pan American, a S-4ZB-C11pper 1eft Alameda California
.enroute for Auckland via Honolulu, Kingman Reef~and Pago Pago. .

_ " Arriving to a welcome in Auckland on’the 29th oifna%cgq which -
o | y i s euphdric,>? this .

, - was nothing short 'of being-described as eupﬁ?t%c,
- . - i - i . i : "\\ . L
5 .- « . occassion lent support to Gatty' s theory"' that<?nce“the S
?}“ ‘ﬂ,f}' service had commenced, New Zealand would not press i\f reciprocxﬁy. .

—_— - ThlS théory certainly bears examination in llghﬁ\Bémthe no’
- less than coincidental decision of the New Zea}and-GoyeznmenQ,»' "
- ."‘éabléd one day after the arrival of the inauqural fiight to

the Australian Prime. Minister, which simply read that thé3f~

G . «New Zealand Government is now disposed to ST
’ agree to such variation of No. 2. of the - L T e

September Conference Resolutions as-would , .. . ‘&- )
enable the Australian Government to leave oL T e
the way open for any future application to S W TP
it by American companies but think that as -y.° - . S s

the United Kingdom was, a party to the Regsolu- - LN Co

tions suggested modification should be com- - - ..
municated to London.» ’ ’ )

SRR - " Given the importance attached by the New Zealand-Govern- RS
ment to the Australian amendment, dispatched from Australia -

some three months previously, the 26th of December 1936, it seems

nothing short of peculiar that the New Zealand Government ‘should
8 . have decided to wait until this late stage to inform the British . '*

N of the Australian proposal. : -
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amendment

it was singulary the British Government which was obstructihg the

- effectively stood to jeopardize the Commonwealth éoal_ition by .

*rights in

¢Ch1na Clipper» service via the Philippines.

-

The only rational explanation lies in the argument that'
the New Zealand Government alone was hOping to convince the oy
Australian Government of the 1nadvisibility of -such an

This incident appears to underscore the contention that

o

inauguration of the Amer[ican service. " e
. 1If such pressure was in fact .being. exerted, then it seems

"_ii;consistent that in the absence of three months the New Zealand

éovernment would not have confided in the British Government at

least at an eﬂarlier date, the actions of theAustralian Government who

-

proposing such an amendment. -

The New Zealand cable to the Australian Prime Minister

L

. conceding approval of the amendment did, howevex:, retain one

qualification; any future application made to the Australian

o

Government by an American carrier be confined strictly to entry

from «the North as distinct from the East» 32.

The Australlan Government had in its cable of the 26th of
December 19363 proposing the amendment, cited as an example
the possibility that an American carrier may request landing

!Australia entering f£rom the nbrth, a -distinct possi-

‘bllity in view of ‘the operat:.on of Pan Amerlcan s mid Pacific

)
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The example Was used merely to emphas:xze the point thaé
— m accordance w1th the unamended reso];ut;on, the Austral:.an

e Government would be precluded from cons1dering such a request, .

[ TN SO

even though entry from the north did not pose a threat to the =

. ) broaﬁer issues contalned in a trans Paciflc serv:u::& routed via
. \

¢ N . ¢
. ~ -

e - '
LR s A i i ., .

- - the South Pacific. - S . . : ' ;
N he ‘New Zealand Government now sel.zed upon thls remark,

postulated merely.as an example, as an absolute quellflcatlon to

. bl

any amendment \ - S ]

™ 0 ~ -

v

{
*
A - ‘the- New Zealand Gove’rnment was clearly intent upon pro-
i

tectlnq their own posit:.on ae ‘the southern Pac;f:.c termlnus _

ff and in the process, was; j.t is contended vessentially manufac- 5‘
§ . turing for the benefit of the Americans the notlon that the
f Brit:.sh Govermmnt was dictatuig the te::ms end conditlons of . %
ir L i eni:ry. In fact, 1t was the New Zealand Government alone* who ' - ,%
; ) waos ultunately dec;l.d:.ng the terms and con&itions or the lack B " ?
* : B thereof , ’ s e ‘e ?
| ""‘ Do » .. For the Aust.ralian publlc the arrival of the Pan Amerlcan k !

Clipper in Auckland must have appeared as a major coup for New

14

2

e ) Zealand and raised queStions as to the reason why New .

K o

Zea]:anc} had been ‘.desv;gnate_d “as. the Ame;ican terminus, as opposed

. '
YorAmd , LRaTe W amBN e o

. to Australia. - L ) ‘ R SR - d S
S - This ‘bewilderment shared by many“\ Australians may have;??; “
'grcmpted the ‘J;'e;narks of the Austrélian Minister for Custams, and M.r.!‘ White,
(¢ | ' ? acting Minister ?f Defence, whon.n an article which headlines «agge%ged th::lk;:d3

b < {
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‘

Clipper Sheuld Fly Here Would be Welcome -Says Minist‘ez"

maintained :m true polltlcal rhetoric that

.

“ - l
'«the ‘sooner regula’r air services ‘(are)
., ... operated agross -the Pacific the. sooner
- 'would the United Stdtes and -Australia
" 'understand their mutual problems in ..
-/ trade: and -other matters. »34 o Dy

3

More J.mportantly, the article in 2, brief paragraph mention«

'ed that the'’ acting Minister of Defence would afford the Clipper

‘if it decided to v1sit Australia <GVery faCility» - leav:.ng

“4little doubt, at least as far as that department was concerned

:referring to the role Harold Gatty, Australian born,

\

as to the des:.rability of an extensmn of the Amer“ican service.

The Australian press iconsoled the Australian public by

,'the inauguration of the American serVice.

'I‘he press attributed the inauguration of the first Pan

k American survey flight «to the high dip"lomatic quali'ties of

- Gatty»

"who they believed chaa a right to feel respOnSible for
36 - : '

'_'theserviceb

Perhaps this is an example of Australian jingoism attemp-
ting to ﬁeflect the loss felt oamongst the Australian av:.ation

comunity-vthat it was New Zealand and not Aps_tralia that was

designated the southern Pacific terminns, E

ﬂ.’he New Yox:k Times in 1ts coverage of t.he maugural surVey

e

flight no doubt, confirmed many Anstralians worst fears ‘by

writing «that the new aerial "trade ropte hailed the begmning

"w

of ar new era of transgort and trade- and the establishment of

L
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-entanglement and an interesting political problem» which had '

‘British Imperial Conference».

rights from an American carrier.

. Auckland, the donxinion's chi,'e‘f‘ port, as the aerial gateway-

to the world's fourth largest great market area - Australasias;
a position that many ainongst the Australian business community

h:eliewied should have been reserved for either Sydney or ‘w

i
Y

Melbourne.

The article continued by maintaining that «the present

-

'dominlon administration, headed by Prime Minister Michael Savage,
38 . e

readily extended the contract for an additional year»,

an overly simplistic account of the preceeding events but in °

h

part a telling desctiption of how the Americans ‘g'uage‘d tfh;e, New

Zealand Government's position - very rec'eptive' and ‘accbmmodati'ng.

The article also described what was termed «an airway

“-arisen out of the New Zealand service and suggested that the

“on

" 'reciprocity issue would <occupy considerable time at the next

39

"‘v

0 N .
The article mentioned the importance the ‘ -

taIks would assume for the Australian Government and feferred,

astutely, to the round of negotiations then in progress

between the Bustralian’ and Dutch Governments over the extension

of the K.L.M.‘/K.N.I.L.M.40 Amsterdam-Batavia. service- to

Australia.?l - , T
Con¢tessions to the Dutch, the article maintained would
create a precedent and hence an embarrassing predicament for

the Australian Government in relation to any request for similar
42
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This was 1dent1ca1 somewhat ironically to the argument admted

.by the United States Navy and War Departments’in relation to

the concession of landing rights to foreign airlines into

Hawaii.43

Perhaps thé most incisive remark made by the news media

is to be found in the Melbourne Argus of'the.13£h of March

1937, which maintained that: )

\

«A Trans-Pacific service is one of the contem~ . :

#° 'plated extensions of the Empire air routes, . Col o

and it is expected that the policy of the = .
Commonwealth Government will be to conserve = - '
. Australian traffic for this service.»44 - -

‘'Whether this statement was inten&ed as editofial cémmenﬂ,'

)dix'kted to the Australian Government, ‘or alternatlvely as a

.I‘

_ remark merely speculating th ‘course and dlrectlon of Government

1

poiicy, is not entirely clear from the wordlng or the context.

)

One thing that it does unambigiously demonstrate, however, is

‘tpdt‘the Australian Government, at least as far as the Austra-
lian press was concerned, had not at this point in time made-s

any flrm commitment to oppose or refuse access by an American

carrier into Australia.

The respite that the New Zealand Government enjoyed follow-
ing the arrival of the sgixey flight must have been indeed

momentary for, on the 13th of April 1937, that Government cabled

the Australian Government stating that after further considera-

\tion, it now felt compelled to adhere to the original terms of

{
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the Résolution&humber 2, and sugdested that ahy question D{; ‘

~

) A7

Lk s W e e et

variation be referred to the representatives;of‘the three

Commonwealth Governments now meeting in Loqddn.?s , T

The»importanég this particular issue was beginning to
-assume; is evidenced by the fact that the matter was placed-
before the Australian Cabinet which was asked to

decide: ‘ .

« (i) whether the Australian Government still
e regarded the amendment of Resolution 2
to be of such great importance as to
warrant further endeavours to secure its
acceptance by New Zealand:; or ’

(ii) whether it was the Government's desire '
' ’ to refer the matter to the Prime Minister
.- in London for discussion with the repre- I
- sentatives of the United Kingdom and a
New Zealand Governments at the Imperial
" Conference.»46

v

- The éabinet decided on the sgcond alternative and a cable to

that effect was dispatched immediately to London. 4’

Questions of genenéi-policy relating to ci§11 aviation
lwére also enumerated in the above cable to London, and ,accor-
dingly, warrant cloger examination as its providés a definitive
statement of the Australian position” in relation to this issue.

~The terms of the cable were decided upon following a
series of consultations between Captain E.C. Johnston, Control=-
ler-General of Civil Aviation'and A. Farrands and read as

foliows:

|
|
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«For your assistance during discussions in:
London upon civil aviation matters, Cabinet
had determined the following general policy

' Appreciating ‘the many benefits direct and

indirect, immediate and potential, to be
secured by a country possessing substantial
and extensive civil enterprises (Cabinet)
favours the development of Australian air
transport services, both within and beyond
our continental limits. Being equally an-
xious to see British airlines linking the
various parts of the Empire and extending
also over other parts of the world to main-
tain British interests and prestige, the
Government is prepared to co-operate whole-
heartedly with other units of the British

.Commonwealth but desires to secure a real

measure of local control over services
operating within Australia in which Austra-
lia is praticulary interested.»%

158

a0t

The message is clear and unequivocal that the Australiaﬁ

Government intended to reserve for itself the right to determine

its own international aviation policy.

a

This statement which qualified Australia's participation

in any form of Commonwealth co—-operation - «Australia desires

to secure a real measure of local control over services opera=-

49

ting...in parts in which Australia is particularly interested»,

is irrefutable evidence of the Government's independent stance

and position in this matter.

The Australian Government was not

prepared to be unduly restrained by the actions of other members

of the Commonwealth coalition.

that the Australian Government would be prepared to negotiate ‘«

with the United States Government over landing rights should

More specifically it did not eliminate the possibility

such overtures be made by that government.

[
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The Imperial Conference convened in London in April of

e

1937, considered in addition to Ehe more specific question
relating to the amendment of ReéolutiOnlz, the more geﬂeral
éuestioﬁ pertaining ts the establishment of a’British trans
Pacific service, an issue that the New Zé%land Government was
now actively promoting, especially in viéw of their stated inten=-
tion conveyed to the Americans that they sought to inaugurate

a service or at least approach the American authorities within '
the year.

In a cable forwarded to the Australian Prime Minister's

Department datéed the 25th of March 1937, the New Zealand

Government inquired about the Australian Government's

~

attitude to broaching the subject ‘with British and

Canadian Governments, either during or after the

50

Conference.

Australia failed to reply which subsequently caught the Australian

Prime Minister and his Defence Minister at the Conference off-

guérd- This necessitated urgent enquiries to be made of Canberra .

requesting guidelineé necessary for the formulation of an
Australian position in this mattert51 This was duly forwarded
tﬁe details of which héve'already,been diaimsed above .2

Apart from considering the specific issues relating to
the establishment of a trans Pacific air sérvice, delegates to

the Imperial Conference agreed upoh the following resolutions:

H
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«Empire Co-operation - In promoting arrange-
ments whereby air lines operated by Members
of the British Commonwealth of Nations would
1ink together, it was agreed that there
should be coroperation with each other to the
greatest possible extent.

Foreign Services - It was agreed that appli-
cations for air facilities within the British
Empire from foreign air services should be the
subject of consultations between Governments
: concerned, that reciprocal rights should be
- . the basis of any concessions, and that such
rights should be made available to other
members of the British Empire generally.»53

\
The substance and direction of Australia's international
aviation policy it appears had suddenly succombed and Md thereafter
be determined by the exigencies of inter-colonial politics.
Pan American following thekéompletion of its survey

flight was actively pursuing the ellusive airmail contract in

_the face of some considerable «difference of opinion amcng the

Government Departments as to the value of such a route».54

The Commerce Department decided to allay their fears by
sending an agent t® both Australia and New Zealand on an intel-

iigence‘and fact finding mission.

The appointee, William T. Miller, was commisioned- on the

.16th of March 1937 to travel to Australia and New Zealand «to supply to

mam L dmahap Va e b AR Y g e e e A

the Commerce Department’ (with) an unbiased view of the economics
. . : .

involved in a proposed new service by Pan American Airways to

New Zealand, alleged to involve an expenditure on the part of

the Government...of about $1,400,000 per annum».
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’Commeéce, despite its opposition, expressed a concern
that any préjected expansion of Imperial Airygys might cause a
diversion'of revenue from the American owned Matson steamship
line, which had only recently commissioned two new ships for
the service. MiLler{s instructions were to gather as much
dependable data as possible but without any unjustified enthu~
siash which <«would be peculiar either to a champion of aeronau;
tics or to Pan American Airways in particular».56

Miller returned to the United States on the lith of June
1937, reporting favourablf on business prospects-in the Austra-
lasian region and armed with a copy of the Wellington 1936
Resolutions, which he obtained from Honoluluy journalist, John

Williams, reported that the British were definitely

intent on seeking landing rights in Hawaii based upon the 1935
w-l

and subsequently amended Agreement, an opinion that was simul-

taneously confirmed by the U.S. Consul in Sydney.s7

Miller also recommended the substitution of Suva for Pago
Pago which he believed to be operationally safer and more impor-:

¢

tantly a strategically better location from which to fly onto

Australia. For a land plane route, Miller suggested a route -

from Honolulu to Brisbane via Howland Island and the New

5

Hebrides Islands.
Despite the favourable commercial aspects of the report,
Commerce continued to oppose the service and in particular the

Agreement which it found «objectionable to this Government» and

/




. any reciprocal agregment"be concluded.

- ' 162

insisted that all executive departments be consulted before
59

During July of 1937 the Pacific colonization race and
consequently the trans Pacific air services rivalry between

the United Stateé and the British Commonwealth intensified as

a barren, tiny atoll known as Canton Island, part of the Phoenaix

IslandIGroup became the setting for an alleged international

inci¢ént.

s
L

s

, As a total eclipse of the sun was scheduled to occur on
7/~ )

~/%he 8th of June, a scientific expedition was co-ordinated by

the National Geographic Society with the assistance of the

United States Navy. The expedition decided on Canton Island

“from which to observe the eclipse and the Navy instructed the

State Department to forward the usual diplomatic notice to the

British Government of the proposed visit of a foreign naval

vessel to one of their islands. The State Department prepared

" the note but declined to forward it until it was satisfied thatf

those particular islands were, in fact, owned by the British
Government. After examining the records, the Department con-
cluded that the islands had been newly annexed by the British

and that, in fact, the United States had in its own right-.

sufficient claim to the islands. It was, therefore, unnecessary Lo

"for the United States to notify the British Government. The

Tt 5k ey FARERS s i v

expedition set out on the 6th of May and on theAZlét of May the o

U.S. Consul in Sydney forwarded a copy of an Order in Council
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dated the 18th of March 1937, which extended the boundaries

of the Gilbert and Elice Islands Colony to include the Phoenix
60

>

The State Department was ‘informed on the 5th of June by

the Navy that a New Zealand scientific expedition had arrived

aboard the H.M.S. Wellington at Canton Island, while the U.S.

Avocet was laying anchor there. The Navy reported no incident,

in fact, it was written that <«all had gone well with both”sides
participating in a round of social events».6l -

The New Zealand press reported otherwise, maintaining tHat

a clash had occured over a suitable anchorage position. The

Wellington Dominion maintained outright that the principal

importance of the island was not for scient}fic observations
but rather as a strategically important link in the trans
Pacific air service between New éealand and Honolulu. The
paper also carried a statement by the aptlng'Prime Minister

that the New Zealand Government was aware 'of the incident at

Canton Island and that New Zealand -

d «1s, of course, vitally interested in trans
Pacific aviation, and questions concerning
British sovereignty in the Pacific have been
the subject of representations to the Home

authorities.»62

Prior to the Canton Island controversy, the U.S. State

Department had been able to successfully stave &ff any dis-
_mguSSiéns with the British Government’concerﬁing the concession of
) recigrocal rights for a Commonwealth carrier entering the United

States from the west or Hawaii.
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two issues, much to the chagrin of the State Department.

.
s

Ralie

However, the Departmeﬁt was now being pressed by Fhe
Uniﬁed States Navy to resolve the sovereignty issue with the

British Government or alternatively sanction coloniz@tion, as

’ \

[—

that department had singled out Canton Island as\é pbtenfial
63 N e e s m

site for a patrol base.

+

The British Government, therefore, dedided upon'bombiniﬁg Ehe, .

64 '
During the course of his visit to Washingtdn, D.C. in

July 1937, the New Zealand Minigster of Finance;,Walter Nash, . '

delivered a note to the State Department via the British

Embassy drawing that Debartmeqt?s‘gttention to the Pan‘Amgricgn*'

. agreement noting that:

«In completing the agreemént...the New Zealand

Government was inspired by the hope that the

service when commenced would extend the rela-

tions between our countries 1in every possible

way that would be beneficial. To furhter im-
. prove these relations it is proposed, as soon )
.as the necessary preliminary arrangements have o ’ :
- been completed, to apply for reciprocal rights o C

so that the service may be extended by the

operation of a British Company to carry out a

like service to that provided under the terms

of the agreement by Pan American Airways.»65 St

On the 20th of July 1937, in a memorandum addressed té
Mr, H. McIntyre, Secretary to the President, from Mr. D.W. Bell,
Acting Director of the Bureau of the Budget, attention was drawn
to the controversial letter granting an extension dated the 1llth
of March 1937 from Nash to Gatty, specifically the expectations ',g
held by the New Zealand Government concerning Pan American's

obligations to ensure reciprocity.66 , L o

t
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be inltiated-

\

Department prepared two_;eplies.‘ The first was specificéily

The memorandum stated that the matter hadlxsn studied by

the President and suggested that the following course. of action

4
i

«(1). - that the Pan American Airways should

o ‘answer the letter from the New Zealand
Government stating quite frankly that™ _
‘it has no authority whatever to bind '
: the Government of the United States and"
R .- that the Govermment of New Zealand can-
) _ not expect it in any way to use the Pan ‘
- *° American Airways influence to get:reci~- .
. ", proeity with the United States for the -
- - British Government; . -

~{2),- that the Department of State should com-
municate with the New Zealand Government, .
advising it that a copy df Mr. Fraser's

e “ . letter of March 11, 1937} addressed to

the Pan American Airways had come to its
attention and set forth in this reply the
definite position of the United States
Government in this matter; _and
(3) that the language in the appropriation’
act making the funds available to New'
Zealand should contain a provision that
there is no obligation on the part of the
United States Government to carry out any
arrangement made between a grivate company
and a foreign government.»6 ‘

directed to Mr. Walter Nash who was reminded that when the

general subject was discussed during his visit to Washington:

«it was thoroughly understood that the agree-
ment between the€ New Zealand Government and
Pan American Airways...does not impose any
legal or moral obligation of any character
whatever upon the Government of the United
States.» ‘ ,

In accordance with the second recommendation, the State

]
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The second reply, drafted by Mr. R. Walton Moore, Couriselor of

"Department on the 22nd of July 1937.
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' the United States Navy.

st Lo ame i o
'

166

The rebuff continued by the addition of a qualifidation:
«Should the Government of New ‘Zealand at some ’
. future time desire to make any proposal looking
toward a possible agreement concerning air com-
munications in the Pacific area, the Government
of the United States will of course consider
such a proposal in the light of all the condi-
. tions and circumstances than existing.» -

the State Department, and subsequently apprOVEd by Secretary pf

- State Cordell Hull, reinterated the position with respect to,

the absence of any moral or 'legal obligatiop on behalf of the‘

U.S. Government to grent reciprocity. These replies were, ofy
coufee, transmitted to all appropriate Commonwealth Gevernménts
including Australia.s? | |

Ccncurrently, a British note relating to the- erection by

‘ ‘”the United States of a-cement plinth with a stainless steel

dAmerican flag on Canton Island, was delivered to the State

70

The Canton Island issue was beginning to seriously com-

‘licate and jeopardize the State Department s stand in respect
of the reeiprocity issue. While the Department had previouely
been successful in avoiding discuSsionvof the issue with the
:Bnitiéh, a more compromising agﬁ conciliatory approach was now ‘

" . deemed necessary, particularly in view of the aspirations of

-

the Navy, the Commerce Department was dissatisfied with the reply

Apart from pressure exerted upon the State Department from )

A,
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'fthe State Department‘had dispatched to the New Zealand Government

kS

Commerce had advocated that, if the American serv1ce was to

- operate, free of the «objectlonable features of the permlt,

.the United Statespwould» be willing to encourage thed establish-
‘ment of the service and to enter ipto negotiations Gﬁth the'
British and Commonwealth Governments for reciprocity».

The State Department however, deemed it «inadvisable to

Adeviate from the practice of decllnlng to comment on a contract

[}

between a prlvate Amerlcan company and a forelgn government for
the legal right to do so was questionabde» . Further, State was

concerned that an invitation extended to governments to commence

negotiations would create a precedent, one that was inopportune ’

shaving in view the serious problem of national defence. as well

as the general political and economic factors involved».72

-y

The Department of State had thus been §nccessfdl to date‘,

in keeping the Government'out of 'the Pan American-New Zealand

dlspute and had forestalled an attempt by the U.S. Navy to

'seize Canton Island. R ) T

This uneasy trute between the various United States exe—»

cutive departments was matched by the situation between the New

Zealand and-: Australian Governments.

DeSpite the protestations directed wholly for the beneflt

of the United Stétes Government the New Zealand Government .

‘aided by the local press, was suddenly becanirig increasmgly sympathetic

‘towards Pan American. This heightenedrsentlment was prompted

‘ )
g
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by ,report:s that the British intended to inaugurate an air route

from Canada to Australla ‘via Honolulu, Chrlstmas J;sland, H‘ull

Island, Suva and New Caledonla, thus e

73 .

ectively by-;passing
New Zealand. ~ © '

" ) - It was this fear of exclusion, eyer haunting ‘the New Zealand

Government, that accounted for Pan American's success in esta-
‘ u ) v

» <

blishing a service to New Zealand.

4

- . 'The contrary podition appeared to be true in Australia

where accordlng to the Amerlcan Consul in Sydney, the Australian

Goverhment were : now beglnnlng to express the real fear that Pan
. | : - < - ) 'S
American would obtain a monopoly in the SOuth Pacific, if ‘that .

company established services on-a regular basis be'f'ere the in- K

o &7
) _-. auguration. of a British co-operatlve venture.‘?_‘4

As to Canton Island, the British Government-appeared to i
"‘\k‘“ e ) be adopting a pollcy of protracted and interminable silence, o ..
desplte numerous State Department diplomatic’ notes requesting

. the cOrwen:Lng ‘'of discussions designed to resolve the issue: o,

B - 4
PN ' «What Britaln th:.nks, Britain does not say »’3

3

Thga BrltJ.sh Government cont inued to stall by maintaining
, ° - ° » 7 o "

S . - that it needed to confer with the New Zealand Government before

making any final decision.76 This procrastination may have

o *

oA

been a deliberate pl’oy by the British to capitalize upon the

dilemma faced by the State Department and the opposition it

-

‘facediwith the *other .exegutive branches of government. When a

reply was finally received it stated that the British Government

o E ki .
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. was ready to discuss the question of sovereignty "over certain.

islands but it could not agree to include the Phoenix Group

in those discussions. Due to a previous Order in  Council

]

togetpef with the fact that both Canton and Hull Islands were
occupied, the British considered this issue redundant and rot

the subject for discussion.77 . ’

This uncompromising attitude on the pa.rt of the British

- prompted the State Department to reassess its policy of concili-~

ation and adopt the Navy proposal, i.e. colcmize.78

The escalation of the Sino-Japanese war intensified the

New Zealanders' desire for the American service, and Pan American

-

responded by announcing that both ground facilities and personnel

were en route to Samoca and Auckland in preparation for the inau=

guration of scheduled services. The S-42B used during the

survey flight in March, was redeployed from the Manila-Hong Kong

route where it had been operating a 'shuttle service over a ,sector
of the China mid Pacific route, to Honolulu where under the
éommand of Captain Edwin Musick, it left Hawaii on the 23rd of
Deceinber 1937, arriving in Auckland just-a few days short of the
éxpiration date provided for in the amended ag::'e\emem:.?9

Pan American pursuant to the provisions of the Air Commerce
Act of 1926 applied for the necessary authority to conduct operations
over the Kingman Island, i’ago Pago route and on the 2nd of
December 1937, a temporary authorization for the transportation |

of property was granted by the Assistant Secretary of Commerce
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| : S
subject to the restriction that tranportation for hire was
e;-cpressly prohibited.80

Thus, by the conclu__sion of 1937 Pan American had success- -
fully secured the necessary extewnsiion without compromising. tl';e

position of the United States Government with respect to the

reciprocity issue\, and launched in addition to a survey flight,

~a scheduled flight to comply with the terms of the amended .

agreement.
More important and significant events saw the closé of

1937, however, with the sinking of the U.S.S. Par;ay by the
81

Japanese on the 12th of December. A British naval vessel had

. been attacked simultaneously and the British Government suggested

to the American Government that joint action should be instigated
against Japan. In the wake of a threatening crisis in the
Pacific, aviation and island bases assumed an even greater impor-

tance to the respective parties.
W
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Ibid., p. 275.
Supra, note 30, p. 215.
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Operations Order No. 552, Docket No. 6-401(E)-2,
1 C.A.J. 273, 1 CAA CLXXXUIII 695, at p. 700.
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mistic note. On the'llth of January, the S-42B. Samoan Clippér-
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. L . CHAPTER VIII
-~

1938: - PROCRASTINATION AND AN ALTERNATIV
PROPOSAL CONSIDERED :

I3

' The year 1938 began for Pan American on a Iess opto-

4

crashed while bn~its-second scheduled‘flight to Auckland near
Pago Pago»with the consequent death of Captain Edwin Musick(
a man.who had assumed a somewhat veneréted.status amongst the
general popdlace in New Ze;land.

The accident had enormous ramifications for the airline.

Firstly, the Company had lost is most senior pilét together with

‘a long range-aircraft, which exacerbated Pan American's already

critical equipment shortage. This was compounded by the late

delivery of the Company's new Boeing 314 aircraft earmarked forx

the New Zealand service.

Secondly, the Commerce Department, as a result of its
enguiries into the conditions of Pago Pago habour before the
incident, decided to close the port for the airline, thereby

forcing the carrier to seek an alternative transit location.

/ - ;
The importarice and urgency in securing an alternative stop-over

was generated by the belief on the part of Pan American that

the British would use the set back as an opportunity to develop

their own trans Pacific route via Christmas Island.3

-

‘Trippe in February informed the State Department that with

the inauguration of the new Boeing 314 Clippers, Pan American

for commer¢ial and technical reasons would require the use of

/
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o two islands both of which thes United States had laid a claim
Christmas and Canton Islands.? ‘ -
Trippe now, however, faced a barrage of adverse publicity

" and criticism over the accident and more generally the airline's

Pacific operations.

!

. A’Launching the attack; in a strongly worded telegram sent

- to members of the press in Washington was Grover‘Loening, ironi-
cally a former member of the Pan American board of directors.5
Loening asserted-that the entire New Zealand exercise and the

resulting tragedy had convincingly demonstrated the <«undesir-

ability of monopoly in our foreign trade» and’that the «insati~ -

ablé ambitions of this cquany to hastily develop (the) New

Zealand route (in order) to forestall competition, (were) absol- )

utely responsible for this tragic blow to American aviation».s'
The substance of the telegram revealed a growing dis-

enchantmeﬁt with the privileged position Pan American had assumed

-

in the past with the United States Government and was a portent ;—
of eérnest and co;certed attempts withig the year to challéngé
%J that venerated position.7 | '
The Australian presé reacted moré sympathetically to the

news of the accident maintaining that apart from setting back

the science of «ocean crossing aviation», the accident <has
impressed Australians and New Zealanders as more tragic than

. . , 8
others closer to home in which more lives were lost».

-
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Aircraft Magazine added:

«great hopes for the new service were held
by people in both Australia and New Zealand,

. who not only looked forward to the benefits
it would bring them, but hoped that its
success would spur on their Governments to
hasten preparations for an airline across
the Tasman and perhaps the Pacific.»9

' In contrast to the sentiments of Grover Loening, the
Australian aviation presé extolled Pan American's. reputation,
which took «every possible precaution, (a fact) that was well.

known to almost everyone, :thereby making the company the stan-= -

dard by which all others were judged».lo o

Contrary to the fear Pan American was harbouring that the British would’ .

capitalize upon this tragedy, the Australian press maintained
that upon the basis of «messages» from America, it was anticipated
that «more cooperation between Pan American and Imperial in the

Pacific»;would follow. These «messages» were interpreted to

mean that as the American service has been postponed.and the
British were speeding up t%eir plans, «the Pacific line may be
revived at about the same time as the Tasman service starts -
which would be all well if the Australian and New Zealand Govern-—
ments seemed to be ready for busines;. Of course, they don't».lo
The last rather pointed comment was directed at the series
of negotiations being conducted simultaneously between the
New Zealand and Australian Governments over the inauguration of
.a trans Tasman service which quite independent ocf the trans

¥

Pacific issue was plagued with its own interminable delays and

problems.

© e L e ) ‘ . [
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" While Australian and New Zealand Governments seemed to- | % .

P ‘be embroiled ig the trans Tasman fracas, the Americans wé:e“‘
moving quickly on the €anton Island issue.

- Exaspefated by delays inAnééotiating the issue with the
L Brit;sh'Gpﬁernment, President Roosevelt settled on a poiicy of
colOnization with an American landing SCQeduigd on both Canton
and Enderbury Isiands. British notification of the American

activities was only to be given at such time as when the land-

- .- "ings were to take placé;l% . . ’ ' .

The «occupétién» was completed under..a veil of secrecy

with the New'York Times cgrrying a story on the 5th of March

étating that the Presideﬁt had prepared an Execu;;ve Order

taking over 'the two islands.12 Trippe immediately fequesteé}from
" the State and Interior“ﬁepartments a permit to use Canton Island

as<§lbase for the New zealand route with Interior conceding to

that request on the 29th of March 1938.33 ’ M’\

l The British reaction to the American action was one of

marked restraint, the British indicating that they were pre-
‘ - pared to accebt‘American use of the island but subject to the
provisio that administration be exercised jointly and more
importantly that landing rights in Hawaii be gran?ed to a
British carrier.14
Pan American in a desperate search for an alternative
transit point had, following the closure of Pago Pago, surveyed

f 0
‘

in addition parts of Western Samoa; a New Zealand mandated

J
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territory. The New Zeaiénd Government‘in“responee‘to
requests from Pan American to ﬁurther sUrvey the' region,
adopted the‘positLOn that their government s attltude would .
in turn depend upon “the American Government s attltude on the-
15

wider Lssue of Canton Island and Hawall. I 0

]

',~:" *On the lst rof April 1938, the Interlor Department announced

that Pan American had been- granted a permit to use Canton Island-
an announcement that drew criticism from the Brltlsh Government
en the~basis that the Brltlsh Goverament had hoped that «equalu
non—COmpetltxve llnes, u51ng the same termlnal fac111t1es but
operatlng through dlfferept stop—overs, could be set up ln the

Paciflct HThe~Br;tlsh Government felt that the grant to Pdn
16

R

AmerLCan undermlned such a p0351bllity.

Trlppe malntalned that the Britlsh pranned to operate a

x Q@

survey fllght to Chrlstmas Island w1thin two months and . pro- .

vided specific details to the State Department-of the exeqt‘ ¢
- ) 17 s o a' ‘13_.

details of the proposed course of route:

S

* On the 12th of April 1938, President. Roosevelt sent® note:

_ to Secretary of State’ Cordell Hull approvidg the Secretary's . ™

instructions of the .7th of April to the American Ambassador in
London, .which rejected outright the consideration of the. sover-

eignty of certain Pacific Islands and any discussion relatiné

18 .
to reciprocal aviation pr1v1leges in Hawaii. ‘ N J

On the same day, the State Department 1nformed Trippe

that the British did not want Pan American to use Canton Igland

[y ' . * . .

Y

.
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whereupon Trippe retorted that he had ‘alréady commenced nego-
tiatix;g with the French authoritiés over the possible use of
New Caledonia as an alternative stop-over. The French, Trippe
maintained, were eage‘r for Pan American to inaugurate services
and more importantly were not seeking reciprocal privileges.l9
During an Interdepartmental Committee on Intexjnational
Civil Aviation meeting convened on the l4th of April 1938, the
U,S. Navy continued to assert its opposition *o the granting‘/
of landing rights to any foreign carrier in Hiaii on security
) .

d a more mercan-

tile and commercial attitude, maintaining that possession of

" Hawaii gave the United States a monopoly on Northern Pacific

aviation, which the U.S. should retain until such time as they
could be traded for something more substantial.zo

The State Departmént was subsequently notified by Pan . ‘
American that the Company intended to use Canton Island and that
plans had been formulated for the c;ccupation of the Island i:y\
Company personnel. In-pursuance of this notificatiot?, Pan

American employees landed on the Island in the 26tf1 of May 1938

which prompted a_ reactjon.frém both the Australian and British

-_dee;nments; both harboured a real fear that Pan American

was about to assume exclusive control of the Island. Australia
cabled London insisting that the Empire's right to use the
Island be safeguarded by specific reference in any negotiations

conducted with the United states.z‘l

’
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'Pan Ameritan allayed those fears by 1ndicating to the
State Departmen‘é on the 2lst of June 1938, that it w_as willing
to make its facilities available on Canton Island to a British
cax:rj.er:.z2

At this point the British abruptly changed their tactits
and dropped the Hawaiian reciprocity issue in favour of con-
centrating upon the difficulties the British would experience
in jointly administering the Island if Pan American assumed

exclusive control. The British shortly after proposed trans-

fering part of the population of the Gilbert and Ellice Islands

to Canton Island obstensibly to relieve the over crowding

problem that had developed in those islands. The United States

responded with an emphatically negative response to such a

suggestion,. 23

The BEitish had also recommended the convening of an
aviation conference, but the Americans were determined not to
associate the Canton Island sovereignty issue in any way with .

that of aviation.

By the  4th of August, the British conceded defeat on the

v

above two issues, i.e. colonization and an aviation conference,
but they still pressed for cancellation of the exclusive Pan

American licence and a re-issue conceding joint control by the

two nations. 24

On the 10th of August 1938, both governments' nations

accepted joint administration of Canton Island as the basis on

which to resolve the issue, albeit t:empox:'arily.25 :

e
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S An agreement was subsequently entered into between the
United States and Britain establishing for 50 years joint

control of the two states over Canton and Enderbury Islands.
/-
Specifically the agreement provided:
’ - N I h

«The islands shall be available for communica-

tions and for the use as airports for inter-

national aviation, but only civil aviation

companies incorporated in the United States or

in any part of the British Commonwealth of

Nations shall be permitted to use them for i
the purpose of scheduled air services.»26

The importance the Canton Island sovereignty issue
assumed in Anglo-American relations is evidenced by the fact
that the matter prompted comment from President Roosevelt dur-
ing the course o5f a state visi£ to the United States in June'i239

by King George VI where the President remarked:

«The King and I are aware of a receht episode
where two small islands in the centre of the s
Pacific became of sudden interest to the
British Empire and to the United States as
stepping stones for commercial airplanes bet-
ween America and Australia. Both,nations

had good cases. To have entered into a long
drawn out argument could have meant ill will
between us and delay in the use of the islands
‘by either nation. It was suggested that the
problem be solved by the joint usg of both
islands by both nations and, a gentleman's
. agreement to defer the question of ultimate

4 sovereignty until the year 1989. The gassage
: of 50 years will solve many problems.»Z7

Technology and the cénsequent redundancy of Canton Island
as a intermediate stop have ultimately assisted in solving that

( proﬁlem.
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During the midst of the Canton Island controversy, a
series of articles appeared, described by Harold Gatty as

nothing shart of ‘'libelous'. They concerned the development of

"a trans Pacific air service by wvarious American interests.

PN N

The first article entitled «How Washington is Curbing

Pan American Airways» appeared in the March edition of Pacific

Islands Monthly, a reputabié Sydney based ?Pd published magazine
dealing specificglly with issues pertaining to the Pacific
tegion.28

Fhe author, John Williams, described as a corresponéent
residing in Honolulu, asserted that it <was time the record
of trans Pacific aviatiaon (was) kept straight by the telling of
a story tucked awa§ behind the scenes».29

Williams referred to the formulation of the South Seas
Commercial Company's scheme or syndicate alfeady described in
Chapter IV30 but erroneously recordéa that Donald Douglas was
at the time the scheme was initiated a director and shareholder
of Pan American. The scheme, according to Williams, was
«hatched» as were many otherisuch schemes before the Black
Investigations between inter>5cking aviation interests which
were then reputedly «sold out as options to the companies con-
cerniﬁ - an old, old capitalist trick».31

Particulars of the scheme were disclosed in the article;
the aim of which according to Williams «was to be an American
invasion of British Colonial air routes, and by éetting in

first to establish monopolies».32



186

-

The final draft of the scheme, 26th of June 1934,336

«fell into the hands of U.S. Federal Agents», where upon the
United States Government acted in sending «gecretly a u.s.
coast guard cutter to Jarvis, Howland and Baker Islandsi the
equatorial islands. whicH had last been occupied by British
interests».34

This occupétion all occurred without the knowledge of
the Douglas syndicate who formed their own expedition which was
tﬁen to obtain leases of these particular islands, but which b

Washington emphatically refused to grant.

.«This angle gives the lie to the flaring news-
paper stories about American 'racing' Pritain
in the occupation to the islands. Uncle Sam
simply forestalled these U.S. citizens.»35

Wiéh Pan American's ambitions of flying the Atlantic
dashed, Williams maintained that the airline was forced to look
elsewhere for the deployment of its new Martin flying boats “
and having «got wind of the Pacific syndicate's plans and as
a result of financial moves behind the scene, the company ac-
quired the syndicate's ideas».36

The United States Government according to Williams, ‘refused
to sanction the operation of landplanes along the Pacific route

r )
and Pan American in compliance now disclaimed any interest in

using, either presently or formerly, Jarvis, Baker or Howland

Islands.37

P b et s g vt o
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According to Williams, thé whole Douglas syndicate,

' later acquired by Pan American, was effectively destroyed by

A

themactions and intervention of the United States Government,

»

‘ who opposed the idea of <«paid agents of a private enterprise

attempting to ¢gommit foreign governments like New zéaland to
Qchemes which would create déngerous monopolies and precedents,
One.result has been that eventually British planes will dupli-
cate the route from America to New Zealand, and this fact has
Qreatly angered the Pan American board, which dreamed of a fat
monopoly».38

The publication of the article, disclosing the South Seas
Commercial scheme and the revelation that Pan American intended
over the United States Government's objections to create a
Pacific monopoly, was certainly inopportune for the airline.

‘The article, according to Gatty, was based upon informa-

tion that was incorrect and errondus, although Gatty declined

to reyeal the full story of the development of the trans Pacific

service as «a company's business, if conducted along proper

lines, is its own affair».39

As to the allegations that Douglas and other Pan American
directors oconcocted a scheme which was to be taken over by their
own company, Gatty maintained that he had <«no knowledge of what
action (these people) wish to take on this matter, but the

charges made...are very serious».40
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The editor and publisher of the magazine, R.W. Robson,
did not regard the comments as libelous and maintained that
instead «they deal with a matter of great public interést, and -,
they contain the suggestion that there were manoeuvers on the
part of certain corporations to secure an advantage over govern-
ments. That charge has been made very strongly and definitely

elsewhere».41 .

While some daspects of the Douglas/South Seas.Commercial d

scheme appear accurate, other details of the article .

appear erroneous ;r misconstrued. The gist of

the article that the United States Government was obposed and :

curtailed the activities of P;n American, 1is incorrect. 1Indeed,

evidence already adduced would arrive at a contrary conclusion.
The publication of this damaging article together with

the Canton Island controversy prompted Gatty to write in April

1936 to Colonel Clarence M;‘Ygung, Pan American's Pacifi¢c Divi-

sion Manager in San Francisco, where Gatty stated that the

above two matters were not generating much sympathy for the

airline in New Zealand:

«In any event it has done us no good here and
I am very afraid that in the very near future
we are going to be asked to live up to our
contract or else.»42

Gatty, reinterating earlier sentiments about the choice
of New Zealand as the Southern Pacific Perminus, maintained that

«as I have repeatedly stated for the past eighteen months, we

5 S
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should forget all about New Zealand and run to Noumea for it
will be the only way to avoid trouble and duplicatioﬂ of the
service from British services».43

In spite of Gatty's reservations about New Zealand as a
suitable Southern Pacific terminus, the airline filed in October \\\\
1938 an application for a certificate of public convenience of
necessity pursuant to the newly enacted Civil Aeronautics Act
of 1938 fog}gervice to that destination, specifically pursuant
to section 461(e)(1), the «grandfather clause».

Pan American's application was subsequently denied under 4
thig section but issued under éecfion 401(d) (1) of the Act.. A
full description of the application and the reason-
ing advanced by the Authoritylfor its denial under section 401 (e)
(1) appears in Appendix III.44

British plans for the inauguration of trans Pacific ser-
vices had throughout the year 1938 been pursued albeit very
slowly and tediously. Pan American's intelligence network had
deduced that ihe British intended to operate a survey flight by
June or at the very latest by the end of the year.

Pan American's estimates were, however, overly optimigtic
and the inevitable delay associated with coo;@inatinq the parti-
cipation of the four Commonwealth governments in establishing

r \ a trans Pacific airline service were not fully appreciated by
the Company.
( T Possibly out of this frustration the Australian Government

entertained a scheme first propossd=in July of 1938 by a

A P P
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W.¥. Kelly in a letter addressed to the former Minister of
Defence, Si; Archdale Parkhill.46

The proposal which was to form part of a secret file
retained by the Prime Minister's Department, envisaged a ser-

vice from Brisbane to Honolulu via Noumea, Suva, Hull Island

m e e w

and Kingman Reef, employing four engined flying boats.47
Emphasis was placed throughout the letter on the wholly
and exclasively Australian participation in the venture which
the author maintained was justifiéd in view of the fact that
Australians alo?éﬂ;ioneered both the Pacific and Tasman and
therefore «it is only right that Australian enterprises and
aviators should now reap the harvest that the heroism of Kings-
ford Smith and Ulm and Taylor sowed».48

This appeal to nationalism was also bolstered by the

remark that the author believed that:

«American public opinion would respond more
readily to a 'hands across the sea' gesture
from Australia than from Britain herself,
owing to the intensive propaganda in America

- . against being wangled by Britain into Euro-
pean complications.»

a remark Kelly supposedly imparted to the British Cabinet‘

r himself . - ' v
Capitalizing upon the &rustration and delays associated

with the inauguration of both the Tasman and London services,

Kelly reférred to Imperial Airway's plans as ;yague possibilities

: ( ‘ of the future», and that the proposed Honolulu-Vancouver sector

o ‘ o - - —
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is «so impracticable that it must have beén put forward to

choke off workable trans Pacific projects which might ulii-

mately affect its slow-mail monopoly to Europe via Asia».so

In economic’ terms the wholly Australian airline would

create employment and industry as:

«Contrary to Imperial Airway's plans, the major
servicing of the Australian Company's boats would
be done in Australia, and eventually its boats
would be built here.»51 -

while,

«in years to come when aviation has become common-
place, it will be very hard to induce suitable
young Australians to devote théir youth to, unless
flying leads to executive and ground organization
pesitions in later life. For this reason, it 1s
desirable that an Australian company should be
wholly operated by an Australia executive, an
Australian ground organization and Australian air
navigation and pilots.»52

PR

The author also detailed the operation of the Pan American

mail subsidy scheme which he maintained provided a profit for
the U.S. Postal authorities, despite the <«propaganda aLout the
enormous subsidies paid to that country».53 Again a comparison
was being made between Imperial Airways where he maintained that
the shareholders of that airline «should be very grateful to
+the Governments thap guarantee their dividends at such costf.54

This admiration for the operations of an airline based
upon the principles of free enterprise, i.e. Pan American,

prompted the author to recommend that services be operated on .

a bi-monthly schedule, operated alternatively by the Australian

5
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Ccmpany)and Pan American in «friendly co-operation, the latter
Company's prestige, facilitating the expanding capitalisation

of the former, and its experience increasing the economy of
55

.servicing and the efficiency of the Australian company».

There appears to be no evidence indicating that Pan American
promoted or was-even aware of the Australian proposal but it

is certainly not beyond the realms of possibility that such an.
association(ﬁid in fact exisg. _

The possibility of such an asspciation is substantiated
by the number of continuous and flattering references to the
benefits diréctly associated with and derived by the United
States Government from the operations of Pan American. This
extended ;ven so far as specifically referring to ?he procedure
adopted by that airline in negotiating landing rights in its
own capacity with a foreign government, a point which the
Australian Government was fuily conversant with.s6

This remark and the author's offer of assistance in secur-

ing the necessary landing rights in the United States in a pri-

vate capacity, expresses either a naivety on-the part of the

_ author relating to the events of the past three years or a

carefully contrived plan, formulated with the assistance of
Pan American; a strategy often employed by that company in
breaking a deadlock where landing rights had been denied by a

foreign government.
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The decision to use Xingman Reef as a stop—over does,
nhowever, tend to refute su a liason; Kingman Reef had been elimi-

nated framconsideration as viable transit point earlier in

the years8y the Company.57 .

Irrespective of any clandestine associations, the proposal
and the reasons advocated fgr its promotién can only be describ-
ed as avant garde. For exa ple, Kelly, basing ixis calculation
of passenger fares upon the|/Pan American rateof 6.8 cents per mile,
calculated that the fare b ‘;veen Brisbane and Suva would be less.
than existing steamship rates, lendi;lg itself to the pt:)ssil:u.lity0
of attracting short holiday tourists to Suva and <«the vgunted
attractions of the Hawaiian Islands».58

Preempting an argument that was to be advanced by t}mg
Australian Government itgelf some twenty years later in securing

o

an extension of landing fights in New York, Kelly asserted that

ould be free of «the more serious
59

the trans Pacific route
quarantine problems of existing trans Asian services».

Less futuristic in concept and of far more immediate
concern to the Australfian Government was the argument advanceq
by the promoter that guch a service would  mitigate Australia's
isolation and provid a route to London which <recent American
ard» and would consequently remain open,

of war in Asia.so

action tends to safe
despite the presenc

Accor;iing to /the authorqand promoter, the scheme had
through the auspiges of Mr. 5.M. Bruce, former Australian

Prime Minister now High Commissioner to the United Kingdom,
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been presented to the British Cabinet who at the supposed
A
instigation of Kelly'realised that Australian-American air
co—operation fiéthe South Seas would be added security to >

British interests in the Pacific and an excellent means of
6l

~¢co?:£35;ing American public opinion», =

Kelly had in Januafy, however, been less successful in o
convincing the Colonial Office of the wisdom in approaching the S
United States with a scheme for the mutual air-use of Solth
Pacific islands. The procraétination on the Colonial Office's
part, according to Kelly, in'making the «beau geste» which he
believed would make & responsive cord in American public opinion,
resulted” in the Amer?can's island grabbing activities.

Sir Archdale Parkhill seemed suitably impressed with the
proposal and in a letter addressed to the Austfalian Prime
Minister, J.A. Lyons, dated the 28th of July 1938, stated that
the proposal «with its exéraordinary national advantages...I

63

fell sure...will commend itself to you and your Government».

It is significant that the scheme should receive endorse-

. ment from a former Minister of Defence who led the Australian

delegation to the Wellington Conference in 1936 and chaired the

Air Committee at the London Imperial Conference in 1937, result-

+ ing in the formulation of a series of resolutions specifically

pertaining relating to negotiation and conduct of international

.
ERad .‘Tv“%-”gp

64 . '
air services agreemeﬂts‘. . s
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Indeed so impressed was Parkhill with the scheme that he
urged the Australian Government to initiate negotiations imme-

diately with the French and American Governments in order to

Q .
secure landifg rights in Noumea, Kingman Reef and Honolulu -

respecti%rely . 65

In a docufment entitled «Notes Relating to the Proposal to

"Establish an Air Service Between Brisbfne and Honolulu», undated

but written by staff of the Post Master General's Department,

the -entire history of the ‘trans Pacific service was reviewed

"and'detailed with some illuminating comments and criticisms

offered by this government department.66

Confirmihg what was generally widespread opinion both

-within and ocutside government circles, the government document

maintained that firstly, little or no progress had been made in
”
the establishment of a British trans Pacific serv.ice.67

Secondly, that the New Zealand Government regretted enter-

68

ing into the Pan American Agreement of 1935; the first such

. written Australian Government confirmation acknowledging the

New Zealand Governments's error.
Thirdly, a Honolulu-Brisbane link which would entail co-

operation of the American Government would jeopardize the so-

called «all Red route» across the Pacific and hence completion

’ 69

of a British route around the world.

Fourthly, that «the promoters of the company ask the

Commonwealth (Australian) Government to secure the landing rights
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in foreign territory, whereas in the case of Pan American
Airways, the United Sta}:es Government did not appear in any
of the negotiatiOns».7o

What did receive prominence and what was C;Jnsidered an
attractive feature of the scheme at least as far as this govern-

ment department was concerned, was that the proposed company

sought no concessions or subsidies:

«if private enterprise is prepared to esta-
blish such a serwvice, as this, almost un-
aided, it should presumably be looked upon
with favor (sic).»7l

The scheme was also examined by the Department of Defence

and placed on the Agenda before Cabinet at the direction of the
. ) 72

Minister for Defence, H.V.C. Thorbyon the 13th of October 1938.

Emphasizing the wholly Australian content of the company,

.the Minister regarded the proposal as practical both in terms

of the course of the route to be followed and the associated
technical requirements such a service would entail.-’3

The 1936 Wellington Resolutions and the 1937 London
Imperial CJonference Resolutions pertaining to Empire Co-opera-

tion did, however, pose as was to be expected the major stumb-

ling block.

«It would appear necessary to consulé the
New Zealand Government in regard to the-
project.»74 )

In respect of securing landing rights in British, Ameri-

can and French territories, however, the Department of _Defem':e

]
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3

few problems with either the French or British

it seeming improbable tl_mat the elatter government

" «would go to the length of refusing facilities for the service

at Fiji and other British possessions even if it did not

support the px:'oposal».75

w“ *

The acquisition of rights into Honolulu would, of course,

present «considerable difficulties in view of the known objec-

™

tions of the United States Government to granting permission for

any fo'reign(.air service to call at Hawaii.»

76

What is perhaps one of the most interesting aspects of

the Minister's submission to Cabinet was the suggestion that

“it might be possible for the Company

te negotiate its landing

rights directly with the Governments concerned; ‘a most profaund

departure from established, although

and precedent. The Minister conceded, however, that such a

technique would be unlikely to meet with great success and

that ideally negotiations should be conducted through the

British Government; it being «necessary to seek any such

admittedly scant practice

rights in wide terms to permit their applying to other British

77

services ~ as was agreed at the Imperial Conference».

Such a concession to Commonwealth Co-operation on the

part of the Australian Government appeared to be placing Austra-

" 1lia in exactly the same position as New Zealand following the

1936 Wellington Conference but with far less tangible benefits

to show for adopting such a compromising attitude..
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- The Australian Cabinet did, however, adopt‘the recommen-
dation of the Minister in seeking inter-governmental approval .
and consultation in accordance with the Wellington aﬁd London
Resolutions and letters addressed to both the British High
Commissioner in .Canberra and the New Zealand Prime Minister N
were dispatched on the 19th af December 1938.78
Lyons had six days previously written to Parkhill communi-
CEating the decision of Cabinet and the Sub-Committee, maintain-
ing that such consultation was nécessary(as «certain principles
were agreed to at the Impérial Confererice-in connection with
air routes and commitments have since been entered into by the
Commonwealth'(Australia) regarding the trans Pacific dir
service via New Zealand».79 *
Parkhill was not impressed with the Prime Minister's
reply nor with the reasons cited by the Australian Government
for the delay in authorizing the scheme and in an extraordinarily
' frank manner wrote to Lyons on the léth of January 1939 express-
ing his dispieasure.80
Retirement from pubiic life afforded Parkhill the oppor-
tunity and liberty he wrote of «putting my views quite plainly...
as I observe the attitude of the Government on puﬁlic questions

 from an entirely different angle at present».81 '

This letter is an important document as it expresses can-
didly the opinion of a former Minister and more importantly
* £

senior delegate to both conferences, which produced a series of
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resolutions upon which the Government was now attempting to

rely and which in turn was to form the basis of Australia's

international aviation policy.

i
In respect of the resolutions agreed to at the 1937
Imperial Conference in London, Parkhill maintained that these
resolutions referreq‘exclusively to services within the Empire,

which a Government was either operating and controlling or sub-~

sidising with finance or other assistance.
.

«At no stage in the discussions was it stated,
suggested, or implied that such conditions
should apply to purely private enterprises,
which sought no financiil help, but merely
desired the use of the usual and only channel
of communication between Governments, a right '
which is conceded 1n democratic countries

almost without exception.»82 N

Parkhill continued by referring to the '«considerable

reluctance and lack ©of enthusiasm on the part of one Dominion83

«in respect of the resolutions, and the actions of another

Dominion84 which he claims were tantamount to openly ighoring

the resolutions.85 .

Contrary to the Australian Government's interpreéation,
such resolutions were <«never intended to harass and hamper legi-
“
timate local enterprises».86 "

In extolling the virtues of free enterprise and national

autonomy, Parkhill maintained that:

P CE P

«It is surely absurd to suggest that ewery .
new British’air service is subjected to the ;

procedure of submitting its proposals to its N
competitors in other countries for their views

B g
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and information. The resolutions were I
submit never intended to prevent considera-
tion of local enterprises in which the
Government is not financially involved and a
decision made in accordance with the clear
and definite policy of the Government con-

\ cerned, provided of course such policy
existed.»87

Criticism of the Australian Government's new direction in
‘aviation policy was certainly behind the last statement, and
expresséd the sentiments of some within the Australian aviation
industry, that aviation policy had especially since the Imperial
Conference in London assumed a position second in importance
to inter-empire politics; a position which the Australian
Government at an earlier stage had not subscribed to. “

Like Kelly, Parkhill regarded Imperial Airways as one of

.the worst aspects of Commonwealth co-operation and communication,

maintaining that co-operation with the British Government over
the Australian proposal would entail consultation with the
British Secretary of State for Air, «which would of course mean
that Imperial Airways would need to be consulted». The end~
result being that «appfoval would need to be obtained bgfore
private enterprise in the Commonwealth (Australia) is to be
permitted to furiction».88$ r

Parkhill was particularly impressed with the arguments
advanced concerning the importance such a service would assume
for strengthening Australia's line of defence. Parkhill viewed

such an argument as one of national importance and expressed his

dismay at the attitude of the Australian Government in not

-
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grasping the importance of such a service on this basis alone;
<an aspect which so far does not seem to have been discerned

by your government».89 A significantc-statement eminating from

-a former Minister of Defence and a damning indictment

on that government in respect of its own appreciation of thé
then precarious world situation.

Australia, Parkhill continued, would find itself in an
anomalous position, if as he speculated, Pan American applied
for landing rights just as another foreign carrier had success-
fully done so (K.L.M./K.N.I.L.M.J and Australia had granted
those landing rights but at the same time withheld consent from

a <purely Australian enterprise».go

It is contended that Parkhill's assessment of the gpstra-
lian Government's predisposition in conceding Pan American land-
ing rights was in January of }938, a little premature and thus
the <«anomalous position» did not arise, but his prediction that
the Government would inevitably grant those landing rights to
the American carrier because of the national strategic impor-
tance that a trans Pacific air service would assume was
correct.

In respect of the 1936 Wellington Resolutions, pParkhill’
was scathingly critical of the actions of the New Zealand
Government. Firstly, the resolutions were not binding upon
the participants because as he maintained they never fully
agreed to by both Governments; no doubt a reference to the

proposed amendment of Resolution 2.91



T

202

Secondly, and more importantly as far as Parkhill was
concerned, even if the resolutions had been agreed to by both
governments, they were «entirely abrogated by the action of
the New Zealand Minister for Finance, Mr. Nash, in his dealings
with Pan American Airways in the U.S.A. when returning from

the Imperial Conference, the evidence of which is in your avia-
tion departmental records».92

Thirdly, judging by the interminable delays associated
w&th the inauguration of the trans Tasman air service, it

follows that «th‘ prospects of an air route connecting New Zealand

and Canada were shadowy and nebulous‘».93

Fourthly, in respect of the British trans Pakific route
«no conference on the subject ds proposed at Wellington has
been arranged by New Zealand as was agreed should be done».94

Fifthly, '«in view of the attitude of the Dominion of
Canada respecting aviation matters this proposal is unlikely
to eventuate for many years».95

Finally, the proposed air service according to Parkhill
in no way interfered with the objectives of the Wellington
Conference resolutions, even if binaing on the Commonwealth,
rather it was an entirely separate 'scheme.96

Parkhill's comments were it is submitted, an accurate

appraisal of the position the Australian Government had

assumed 1in respect of the formulation of 1its own

et A e e it b e
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1nterna;iona1 aviation policy, a position in striking contrast
to the position that the 'same government had occupfed earlier
in the decade. N

Perhaps, Parkhill's closing remarks are the most pertin-
ent where the former Minister expressed the desire that the
Australian Government <«prevent inordinate delay (in this matter)
and pfotect Australian enterprise from subordination to outside

. . 7
and overseas 1nterests».9

]
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“‘gotent}al features of detr;ﬁent to the full developments of
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CHAPTER IX
‘, 1939: RENEGOTIATION AND CONTINUING REAPPRAYSAL
W,
The British and New Zealand Government's reply which

1

'was delivered on the 7th of February™ and th% 13th of March

1939°

respectively, was not unexpectedly favourable to the
Keliytggrkhill proposal. |

éhe British reply dispatched from‘the Dominions Office
considered that such arrangements «would mark a considerable .
depafture'from a£rangements originally ccntémplated in the

Wellingtgn Resolutions», while that government also foresaw

considerable practical difficdlties in the operation of the

sérvice.3 N

-

The New Zealand Governmen£ regarded the operation of such

a service as -one which «might conceivably prejudice» the

prOposai to establisgh the British service, aﬁd swould possibly

‘threaten the prospects of the British Government concerned of

obtaining reciprocal landing rights from the United States

' Government» . It further maintained that such a scheme <¢has

Pacific air routes controlled by Empire Governments».4

' In the face of such strong opposition, the promoters

- decided to abandon the project,s or at least Parkhill decided
, gé'withdraw his support as early as March of‘1939; «it is

"understood following verbal communication’ to the Prime Minister

that Sir Archdale Parkhill does-not intend to proceed with

the,propo‘éal»..6
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Relly was less reluctant to concede defeat and wrote a
letter to the then newly appointed Prime Minister, R.G. Menzies,
on the 1lth of May 1939.°7 C

Endeavouring to capitalize upon a recent address of
Menzies in Hawthorn, Victoria which emphasized the necessity‘
for closer relations with the United States, Kelly maintained
that as a resuit of several recent visits to the United States,
he had acq&ired the distinct impression that the United States
harbo;red the belief that Australia was «pledged to keep
American aircraft out of Australia».8 This understanding on
the part of the United States Government was nurtured as a
direct result according to Kelly, of the activities of the
New Zealand Goveénment and Imperial Airways in the United
States.

To indicate the importance and the urgency which Kelly
attached to supressing this «dangerously mischievously commer-
cial intrigué»,9 he referred to a recent conversation between k
himself and a Cqlonel Johnson descriﬁed as an Assistant
Secretary for War and an influential member of the Roosevelﬁ
Administration. According to Kelly, Johnson asked «What is
all this nonsense about Australia refusing to have anything to
do with American air companies?». <«Washington», he continued
«has a peculiarly kindly interests in your people's welfare...

a peculiarly interest; but if you réfuse to play ball with
big brother - well, all I can say is that it is...just...to...

bad!»10 x ,

’-«m-.:.e.u'»u- RN R
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No doubt exaggerating the importance the United States
attributed to the matter, (exaggeration to promote Kelly's
own objectives), Kelly, however, quite justifiably pointed
out to the Austrélian Prime Minister that such an impression
cr;ated as a result of the activities of other governments
and‘government instrumentalities could seriously jeopardize
the whole spectrum of Australian-American relations. Kelly
went further, however, in suggesting that the obstructive
- behaviour on the'part of Australia in relation to this matter,
«might influence American opinion against helping us should
we ever find ourselves faced with sudden cqlamity from Asia».

While Kelly and Parkhill had decided to abandoﬁ plans
for a trans Pacific service, Kelly was not satisfied with the
proposed British plans and suggested to Menzies that in the
face of incurring adverse American public opinion, the
Australian Government should, indeed it would be 'wise', to
grant immediate1§ to the United States landing rights in
Brisbane without demanding reciprocity, which of course
Australia was not yet in a position to utilize. «Later on
when the value of trade is demonstrated and world tension has
relaxéé, we might press for reciprocal rights.»11

The suggestion that the Australian Government should
grant landing rights immediately to America and presumably
Pan American as that airline was the only American carrier in

a position to utilize such rights, permits one to speculate
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as previously before, that Kelly was in some capacity pro-

moting the cause of, and in cohorts with Pan American, a

-

liaison which Kelly adamantly denied:

«T can assure you that I have no business of
(sic) financial interest, existing or pro-
spective, in any BAmerican Company which might 12
benefit from trans-Pacific air communication.»

A particularly interesting obsgrvation of Kelly's, however,

is to be found in the comment contained@ in the above letter to

the Prime Minister relating to Kelly's own initiatives concern-

ing the acquisition of landing rights into Hawaii by an

Australian carrier. Kelly maintained that when he first
*approached the Civil Aeronautics Authority in Washington in

November of 1938, with the Australian scheme, the Authority

«seemed very responsive to the idea».13 ‘

Kelly found, however, that Washington's view had drasti-
|

cally changed within the space of two months; the result,

according to Kelly, of Imperial Airway's breach of faith in

\ )
the North Atlantic agreement and the strengthening of military

resistance to the landing of any foreign owned aircraft in
Hawaii,

In respect of the second cited reason for the change in
attitude by the Americans, this seems implausible, as the

military or more particularly the Navy had never at any time

throughout 1938 .relinquished the pressure it was exerting upon

the State Department to refuse foreign carrier access into

<
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Hawaii. Indeed, documentation would simply not substantiate
arguments to the contrary, and it seems unlikely that the
Civil Aeronagfics'Authcrity, albeit newly created, would not
be familiar with the stated position of the Navy on-this
matter.

While not entirely doubting the credibility of Kelly's
assessment that the ﬁnited States would have granted Australia
landing rights in November of 1938, it seems t?ft the favour-
able initial response was simply an overture. Perhaps it
was designed by the Americans to advance the cause of Pan

T Amertieapn, by le}ﬁ/ﬁlﬁa{ company access to Australia which as
the Amerlgigs/knew Aust;\lla alone or in partnership,could
not possibly reciprocate igwthe near future. This gave Pan
American a s%gnificant figgjlead which it hoped would lead to
a monopoly. of the.market.

Coupled with Gatty's theory in relation to the inaugura-
tion of- services E? New Zealand 14 it may be passible to
hypothesize that Kelly far f;om being implicitly involved
with Pan American may, in ‘fact, have been unknowingly usedﬁby
Pan American and certain departments and administrative

’agencies of the United States Govérnment.

The change in tactics by Kelly from requesting landing
rights for an Australian company into the United States to
the newly staied position of requesting landing rights for

an American company in Australia, generated comment from both

the Department of Civil Aviation and the Department of
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External Affairs. External Affairs maintained that the
Government was bqund by the decision of participants 1n
the recent Wellington Defence ConferencelS which clearly
amounted to a «decision in principle not to afford facilities
for an American service_extending to Austr;alia».l6

However, the Secretary of the Department, W.R. Hodgson,
was at a loss to know whether the resolutions had in fact
been adopted by the participants, the Department having yet
to receive a report of the conference.17 Consequently, the
Department expressed difficulty in providing a definitive
comment on the issue whiéh it recognized as being of signi-
ficance in Australian relations with the United.States of
America.

The Department of Civil Aviation were less reticent in

offering an opinion and prefaced their comments by stating

that as far as the Department was concerned «no request has ever

been received...for the granting of rights for an American
alr service to use Australian territory».18

Captain E.C. Johnston, on behalf of the Director-General
of Civil Aviation, A.B. Corbett, reminded the Prime Minister's
Department of the recent agreement reached in Wellington;19

obviously Johnson did not harbour the same doubts as Hogson

as to the status of the resolutions, and noted that in accor-

.dance with those and earlier resolutions the respective

governments had been notified of the scheme. However,

/
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Johnston claimed that before any finality in the matter had
been (gsched, advice was received that the promoters of the
scheme had decided to abandon the project, thus mitigating
any necessity on hehalf of the Government to consider the
matter any further albeit even necessitate any further commu-
nication with ;(elly.20

A second memorandum from the Department of Civil Aviation
dated the 16th of Juﬁe 1939 reiterated the comments regarding
the policy adopted at the Wellington Defence Conference and
in part}cular emphasized the total resistance that should be
offered by the Australian Government towards any approach by
Pan American seeking landing rights in Australian territory.2l

The above memorandum represents the last piece of corres-
pondence dealing with the matter and such an uncompromising
attitude on the part of the Australian Government or at least
the Department of Civil Aviation towards approaches initiated
by Pan American, appears to have set the tone for the course of
negotiations with the airline during the ensuing period.

The British Government was obviously indignant with the
rebuff they had received'from the United States over the occu-
pation of Canton Island and the refusal of the United States
to convene an aviation conference to discuss the reciprocity

issue:

e = e — e ¥
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«The United States Government have abstained
from accepting repeated invitations to enter
into a four-party conference to discuss the
settlement of the problem on a practical basis
of reciprocal air facilities. Instead they

have sought to secure for themselves control
over intermediary links in the chain of trans-
Pacific aviation by advancing a claim to

Pacific islands hitherto regarded as British.»?la

In response the i?éue of a trans Pacific service was )
placed on the agenda at the Commonwealth Defence Confert—zncez2
convened in Wellington in April 1939.

The same frUStfation experienced by the Australian
Government over the delays associated withithe trans Tasman
and Pacific service which led to the Govenment to consider
the Kelly/Parkhill scheme, albeit briefly, may have been
responsible for Australia proposipg what it considered a
compromise in the face of the United States' refusal to

o
grant landing rights in Hawaii.
In the body of a telegram dispatched simultaneously to

23

the British and New Zealand Government524 in March 1939,

the Australian Government recommended that discussion of the

trans Pacific service scheduled for consideration at Wellington

+ g e
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be deleted from the agenda, and instead be discussed bes;re-

hand in London; the rationale being that the matter as far

—

as Australia was concerned was one of such vital importance

that it necessitated consideration at a Min}sterial level.25

In addition the Australian Government proposed that the

a

trans Tasman flying boats service be extended from Auckland to
!

Suva, Fiji and thence to a suitable British island on the ////

equator, allowing an American service to conduct the section

from the United States wvia Honolulu.
Australia maintained that such a service would be eminently
g _

practical and feasible in. that it would necessitate an increase

-

only in the number of flying boats already designed to meet
the operation requirements of the trans Tasman service, as
the distances from Auckland ‘to Fiji and beyond to an island

in the Equator were less than the distance from Sydney to

26

Auckland.
In’view of the fact that the flying boats were already

designed, the service could be implemented without undue delay:;

new boats would be necessary the Government reasoned to com- .

plete evantually‘the long haul to and from Honolulu.
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Of course the service would avoid the difficulty asso-
ciated with securing 1apding rights into Hawaii and would |
«retain control in the South Pacific for British interests».-z7

The Australian Government had also considered the possi-
bility of operating a service from Darwin to Portuguese Timor,
North'Queénslapd to Papua via Thursday Island and Rabaul to

28

the Solomon Islands.

These and ‘the trans Tasman extension, the Government main-
tained were part of and should be considered in conjunction
with the Empire Defence Plans.z9

Australia was now clearly emphasizing and justifying the
establishment of the trans Pacific air service on defence grounds
and-less so on comtiercial or nétional prestige considerations,
upoﬂ which both the New Zealand and British Governments seem
to have placed more stress.

The British Government was not impressed with the
Australian suggestion éf deleting the subject from the
Wellington Conference. Instead they cited the refusal of the
United States Government to negotiate“ané their seizure of
égpposedly British islands, as grounds upon which to utilize
the forthcoming conference in Wellington as an opportunity. to
sco-ordinate the available information concerning the use of
outlying Pacific islands for (trans Pacific navigation pur-
poses) and of formulating recommendations as to the most

practical method of ensuring that the problem.of trans Pacific

-
L9

-
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. navigation can be settled with due regards to the various

interests involved».30

As to the trans Tasman,exteﬁsion proposal,~ the British
foresaw «considerable difficulties in sectionalising the
trans Pacific route and that the proposal would not be in

’ accgrdance with the main policy of open door and complete

reciprocity in the Pacific which they (the British Government)

desife to see establishéd».

The 3ritish Government further declared that the .
avowed objective of its government 1in seeking
tbe operation of United States and British Commonwealgﬁ
services in close co-operation right across the Paéific, a

policy the British Government had consistently advocated over

the North Atlantic. This co-operation entailed;

«reciprocal landing rights in the Am&rican ) .
Continent and New Zealand respectively, open )

rights at intermediate stopping places, com- i

mon use of ground organization and mutual L
consultation regarding timetables and fre- . )
quency. The Commonwealth's (Australian)

Government's scheme would involve abandoning

the above principles and sectionalising .
operations.»31 ) :

It is of interest if not importance to note that according

to the British definition of <«co-operation», reciprocity

would not include conceding to the United States landing
rights in Australia. Whether the British Government had )

( N succumbed to New Zealand pressure in ensuring that the future
economic viability of the trans Tasman operation be not’
~

¥
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jeopardized and that Auckland remain the main terminus for
&

the Australiasian region is not certain but” it is contended

)

4

plausible.

The British Government- provided an almost exhaustive

L3

list of counter arguments to the Australian trans Tasman

extension proposal including the contention that as a «bar-
H

‘gain it would be too completely one sided».

&

«It would mean, on the one hand, that we sur-
rendered reciprocal rights in -United States
territory which we are entitled to claim, and,
on the other hand, that we grant rights in
'Christmas and other British islands norxth of
the Equator without compensating advantages.
We already possess suitable intermediate air
ports in the South Pacific, rights which
could be properly’ exchanged for reciprocal
rights in the ggited States islands, particu- 4
larly Hawaii.» ‘

[N ‘

Despite the fact that the Australian proposal was intended

o3 oy o
merely as a short term solution, 3 the British maintained that

7

the implementation of such a scheme would prejudice’rather

than facgilitate a subsequent development along the lines of

£
v

British defined «co-opefation».

~

To the suggestion Australia had offered in utilizing®

~ .

‘presently designed flying boats destined for the trans Tasman

servite, the British Government responded by maintaining that
théy possessed flying boats designed to. fly the North Atlantic
mid 'year ‘which were capable of traversing the longest sector

across the pacific.>? ) ‘ .

- A
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With the benefit of hindsight, it is now possible to
critically analyse such assertioms by the British Government
concerning the capability of their aircraft. " -

! The aircraft which the British Government were referring
to, the Short S.26 G class and Short $.30 C class flying
boats proved totally inadequate for North Atlantic services;3
one ’indication' that the policies adopted by the British
Government in relation to the construction of commercial air-
craft and more generally aviation policy, vis—a-vis the United
States, were redlindant angl inept by 1939. .

Not satisfied with the response of the British Government

.to what can only be described as an eminently practical short-

Al

term:solution to the problem, the Austral‘ian Minister for

Defence, H.V.C. Thorby, wrote to the British High €ommissioner
on the 23rd of March 1939 emphasising the fact that 'the
Australian proposal was simply intended as a short term solu-

tion and not suggested so as to prevent the «wider scheme

. being undertaken». Rather, the proposal provided an oppor=-

tunity for ,Corpmonwealth Governments to decide when they
considered «rthé time was ripe» to commence negotiatin:g with
the American Govern,n‘\en(t over the extension of services to
the Northern Pacific.37

Thorby some fi\;e c‘iays later wrote to the Australian ﬁrime

Minister J.A. Lyons38 expressing hisg corncern over the proposed

Wellington Defence Conference in so far as his department

- &
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were not familiar with the terms of ‘reference «to defence»
in relation to the trans Pacific service. Furthermore, the
proposed method of discussion was not understood; there having
been no consultation with his department on the subject.39

Thorby expressed the same viewfollowing the conclusion of the

-

Co‘r}feren;:e .40

Lyons, in designating Captain E.C. Johnston, Controller-
General of Civil Aviation in lieu of the Minister for Defence
to represént Australia, advised Johnston that the trans
Pacific issue should be considered in connection with the
Empire Defencé 'plans and that at a mutually convenient time
it should be discussed 'thereafter with the Minister of
Defenqe.“‘ ’ o . |

The Prim% Minister was clearly elevating tl;xe issue to
one that’h; perceived as being of critical importance in
rela'tion to Australia's defence strategy.

Pan American's s@ccess in obtaining landing rights from
the French Governn(ent in Noumea,42 complicated matters for
the Commonwealth coalition. However, during discussions at
the Wellington Defence Conference of 1939 and at the sugges-
tion of New Zealand vaernmgn£, it was . decided upon. a revised
" strategy in ordeqr to secure the‘allu,siwIe landing rights from

‘1 -
the United States Government; to insist upop Pan American

[y

using ‘Fiji as a stop over.

L]
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" While the British Government had only récently been

opposed to the Australian Govermnment's sectionalised trans

Tasman scheme on the grounds that it would necessitate

granting to Pan American the use of a British controlled
Equatorial island without reciprocating privileges adding to.
what the British conceived as an even more inequitable posi-=

tion,’44

they now agreed to the New Zealand suggestion.

For technical and operational reasons, Pan American was
not reguired to use Fiji; as New Caledonia, owing to its
proxifnity tj.o Fiji, was sufﬁf\cient strategically to permit the

- 3
American airline to operate a single flight sector directly
]

-

to Canton Island.

The rationale behind the revised British strategy was
elementary. The British were now anxious to commit Pan
American to a route traversing yet another British controlled
territory, thereby strengthening their bargaininé position
with the United States Gcwernment.45

Pan American, however, responded by maintaining that
the Company was now committed to the Frenchh authorities and
was, therefore, not interested in stopping in 1=‘iji.46

The British suggested that the New Zealand Government
remind Pan Americ;an that it was already committed to the New
Zealand Government pursuant to the terms of an eax;'lier 'agree—
ment, specifically to Article 748 which required prior aépro-
val from that government before the Company instituted any

route changes. 48

S
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- The route and course of the British sponsored trans
Pacific service Qas also settled at the Wel}ington Defence
Conference and subject to final survéys was determined to
be from New Zealand to Canada via Suva, Nikunéno, Fanning
Island, Honolulu and San Francisco.49

Cost allocation between the participants, which was
later to form the basis of a dispute was also discussed,
the New Zealand Go&ernment declaring that it was prepared to
undergake the survey and construction work on the basis that
any cost involved be shared in equal proportions by the
British, New Zealand and Ausiralian Governments.50

The delegates concluded the Conference by deciding that
an application should be lodged immediately tao the Unﬂted
Stgtes Government for a British Company designated as. Tasfan
Empire Airways Limited (T.E.A.L.), in the first instance,

to operate the above service and that in forwarding the

application -

«His Majesty's Ambassador should explain that
it proposed to develop the necessary ground
organisation on various British Pacific
islands on the route and the facilities would
be available by the United States Government
on the basis of complete reciprocity over the
whole route from New Zealand to America.»>

At least as the delegates rationalised, they by offering
reciprocal use of facilities were being as accommodating as

possible to the Americans.

Wi gne o s
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The Conference was also responsible for the adoption
of the principle enunciated in the earlier Wellington
Conference of 1936,52 that the Australian Government withhold
their consent to any application by Pan Ameriéan Airways for
terminal facilities in Australia, therebywmaintaining and
strengthening the joint bargaiﬂing position of the Commonwealt
coalition.53

The British Government on the 28th of June 1939, follow-

ing the conclusion of. the Conference injected a further com-

plication into the matter by insistkng that as a -

«preliminary to a decision on the nature and
extent of participation by the United Kingdom
Government financially and otherwise in pre-
paratory work and in the projected service
itself, it 1s essential that steps should be
taken to ascertain whether the Canadian Govern-
ment are prepared to become partners in the
enterprise both as regards proposed simultan-
eous diplomatic representations at Washington
applying for facilities at Hawaii and San
Francisco and in organisation for an operation
of (the service itself .»54 ‘

.
The Canadians had, however, always expressed their reluc-

tance to participating in plans for a southern Pacific air
service, as early as 1937 during the spe¢ial sub-committee
sessions convened during the Imperial Conference in London,

prefering instead to inaugurate a northern Pacific route to

Hong Kong.55
The British Government in their letter of the 28th of

June, how maintained that their contribution financial and
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otherwise was entirely. contingent upon the participation

of New Zealand, Australia and Canada.’
. r -
«If Canada should not participate the whole
position in relation to the projected ser-
vice would have to be reconsidered by our-
selves and presumably also more or less by
the other Governments.»56

This new position of the British Government is curious.
The British were fully conversant with the attitude of the
Canadian Government and had been s0 since the 1937 Imperial
Conference. Whether their decision to include'Canadign parti-
cipation as a pre-condition for participation was made as
means of deflecting their now real opposition to the scheme
is nof clear. However, ig may be speculated that the British
Government was now increasingly conscious of the enormous
cost an% redirection of critically needed resources that such
a scheme would entail; a scheme the British Government admitted
would be «primarily a link between Australia, New Zealand and
Canada»,57 despite the fact it would complete a B{itish
Commonwealth air route around the world and serve British
“Aependencies in the Pacific at intermediate points. The British
Government in June 1939 was undoubtedly confronted with far
more immediate and pressing problems c;oser to home.

As mentioned previously, one matter that did warrant
examination during the course of the Wellington Defence
Conference was consideration of cost allocation amongst the’

participating governments.
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The New Zealand Government declared that it was prepared
to undertake the survengnd construction work only on the
basis that any cost involved be shared in equal proportions
by the British, New Zealand and Australian Governments.58

The Australian Government, however, expressed their con-
cern about cost allocation. 1In a report to the Australian
Cabinet by the Minister for Civil Aviation, J.V. Fairbairn,
the Minister argued that while it «appearg there is no reason
why the Government should not agree tq the proposal in rela-
tion to the survey fiights, a different attitude should be
adopted in relation to the distribution of costs relating to
permanent ground organization costs.»5 These costs, the
Minister maintained, should be distributed in accordance with
the principle previously adopted in relation to Empire Air
Services; each government should be responsible for the cost
of the necessary ground facilities on its own téﬂ;itory.so

This policy had been applied to the Empire Ai;fService
and the trans Tasman Air Service with the result that in the
case of the Empire Air Service, New Zealand obtained the bene-
fits of the service without:any responsibility as regards
ground organisation, and in the case of the trans Tasman Air
Service, the United Kingdom Government benefited without incur-
ring any responsibility in regard to ground organisation costs

though it shared in the subsidy costs.61



TS A T e e e T

: 230

Cabinet approved the payment of one-third of the cost
of the three survey flights proposed and the Australian Govern-
ment agreed to contribute in the same ratio to the cost of the
ground organisation required for the survey ﬁlights, provided‘
these ground costs were not considefe as <«permanent value for
the route when operating».sz

In a telegram dispatched to the New Zealand Prime Minister's
Office conceding to the survey flight cost allocation, the
Australian Government emphasised, however, that the decis;qn”””'
was «not to be construed as inferring that the Commonwealth
(Australian) Government accepts any liability for permanent
ground organisation».63 As far as the Australian Government
were concerned, their compromising attitude of late,stopped
short where financial considerations were involved.

The United States Department meanwhile had received a dis-
patch ffom the American Consul in Wellington reporting that
Pan American was soon to be granted an amended route approval by

\{ee New Zealand Government, and more importantly, that the

New Zealand Government, the Consul believed, would not insist
upon the granting of rights into Hawaii as that Government was
anxious to see the American service inaugurated irrespectively.
This eagerness on the part of the New Zealand Government,
detected by the Aﬁericans, incorrectly allowed the U.S. Consul
to surmize that the Australian Government would now approve Pan

American's immediate entry into that country.64

-~ #
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An interesting observation is to be found in a mid-June
dispatch from the American Consul in Wellington wliere Consul

Lindsay had reportedly tolgd J. Pierrepont Moffat
it was New Zealand who was pressuring the British Government
in insgxting ypon reciprocity. Moffat, however, advocated
the oppbsite maintaining that it was the British who were
pressuring New Zeaiand.65 These observations appear thus in
complete contradiction with each other.

It is, however, contended that Consul Moffatt's obser-
vation seems. at this stage more probable given that the
New Zealand Government could not afford to advocate for
reciprocity too publically instead preferring to exercise
more indirect pressure through the British Government. This
was deemed necessary by the New Zealand Government following
Pan American's decision to route its services via Noumea,
a mere 800 miles from the Australian mainland. Indeed, Pan
American's decision to route its Sérvices via Noumea caused
wi@espread speculation amongét the Australian press; that
the airline at the last insistance intended to continue onto
66

Australia in lieu of New Zealand.

'New Zealand's reservations about pursuing the reciprocity

issue were also communicated to the British Government simultan-

eously lending further support to the Moffat view that it was

indeed the British Government who was pressing the issue.

\
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va However, the New Zealand Government may have been attemp-
ting to jﬁstify their position to the British Governmegz whom
they believed were in a far better position to succeed with
the American Government.

The understanding reached in Wellington in 1936 that the
New Zealand Government would exert pressure through an American
private instrumentality while the British Government would con-
centrate on direct diplomatic negotiation with the United States
appearg to have shown signs of collapse by mid 1939. New
Zealand was simply not prepared to jeopardise the inauguration
of the Américan service and their activities thereafter bear
witness to this contention.

Indeed, if the New Zealand Govérnment was entrusted with’
the responsibility of éxerting pressure on the United States
Government through Pan American, then judging by their now
conciliatory approach, the likelihooé of a British trans Pacific
air service being granted reciprocal landing rights in Hawaii
would, in June 1939, haYe'seemed remote.

‘ The New Zealand Eovernment was convinced that they would
be unable to induce Pan American to substitute Suva for’ Noumea,
and, therefore, decided to fall back upon a contingency plan ’
discussed at the Defence Conference; to obtain the concurrence
of the company to the introduction of Suva as an alighting
place in addition to Noumea.69 The most enticing aspect of the

recommendation was to be found in the suggestion that Pan
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American be permitted to use the facilities established at
Suva without cost to that company.
The American Consul in Wellington reported New Zealand's

offer in relation to the use of Suva, and Pan American's res-

ponse that it considered it impractical ' to stop in Fiji.70

The New Zealand Government heeding the advice of the
British Government reminded Pan American of their obligations

pursuant to their agreement but this made little impression

. and impact with the company as the Government quickly withdrew

the demand.7l

The Fijian issue was somewhat confusingly reported with
the Americans maintainingﬂthat Pan American had been refusea
landing rights when originally requested and that it was only
through the shrewd negotiating skill of the airline that such
rights were conceded.72

The confusion arose from tge change in tactics adopted by
the Commonwealth coalition at Wellington in 1939 which was now
determined to commit the airline to Fiji.

On the 7th of July 1939, the New Zealand Prime Minister's -
Office cabled both the Australian’and‘British Governments
informing them that Pan American had officially requested from
the New Zealand Government a route change; C;nton Island and
Noumea in lieu of Kingman Reef and Pago Pago and that it

planned to commence services as early as the end of July.73

|
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Pan American also informed the New Zealand Government

that if desired it was - ,

«definitely prepared to include experimental
flights to Suva en route from Canton Island
to Noumea and if found practicable from the
technical and operational point of view, the
Company would be prepared to continue to use
Suva as a port of call.»74

Pan American qualified their commitment, however, by main-
taining that the «whole situation will be open to review should

the.inclusion of Suva as a regular alighting place prove to be o
impracticable from the’ view of the Company».75

‘The New Zealand Government was satisfied, not unexpectedly,
"Qith'}an American's non committal answer and proposed to approve
of the change -of route. 1In addition the New Zealand Government
advised that they were prepared to inform the airline verbally

that any costs incurred in constructing Ehe proposed aliéhting

‘ area in Suva would not be the responsibility of the Pan
[ ‘ fv .
American.76 ‘

o The British Government was not impressed with the New'
2ealand Government capitulating attitude and stated that the
British Government was most anxious fqr Pan American to call

at suffa as -
@ ‘ L
«they desire that the colony which lies on the . S
. direct air route and is a natural junction for
air services in that area, and should reap the
advantages of the proposed air service, espe-
cially since ground organisation is to be pro-
{ vided there as soon as possible, and since there
is no prospect in the immediate future of British
trans Pacific air service.»77 ’
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The latter comment pertaining to the probable delay
in inaugurating a British service is a damning indictment on

the pitifully slow progress the British scheme.

The contemplated redraft as proﬂbsed by the New Zealand
Government above would have left to Pan American the decision
as to whether or not «skirt Suva, and would leave His Majesty's

- Government in New Zealand powerless if the company.did not

¢
wish to do so».78 .-

As the British Secretary of State for Dominion Affairs so

1

astutely pointed out to the New Zealand Government, pursuant
to the terms of the 1935 Agreement between the Government and .

Pan American any route changes required the approval of the

New Zealand Government:

, «It would appear therefore that it was the _-
) °  responsibility of the Company to ensure
approval of the New Zealand Government in
. . ..any change of route which they may contem- oL e
a . plate rather than to face the New Zealand . .
) "‘Government with fait accompli and than 79 o
attempt to force them into acceptance.»

L

The Secretary went further by offering his opinion as to how

‘how the British Government perceived the activities of .Pan American:
%

«From our own experience of the tactics of
Pan American elsewhere the argument referred
to80 is one of familiar recurrence and need

. not we suggest be regarded too seriously.»8l’

The ﬁew Zealang Government was, however, not consoled by

L

the British Government's words of reassurance; Pan American's
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most. recent move in securing landing rights from the French
in- Noumea must have appeared like a sword over the future of
the New Zealand-United States air service. -

The British Government reminded theée New Zealand Govern=-

ment that in order to maintain some semblence of equality in

"negotiating with the United States, it must persuade Pan

American to accept terminal facilities in Fiji on their own

terms.

This could bé accomplished, the British rationalised,

1

because Pan American had spent considerable sums of money in

-

the preparation of the service,‘including the purchase of

e
suitable aircraft in addition to the attendant publicity:

!
3

«Pan American is unlikely to foresake those
expenditures apart from the loss in prestige,
if the company decided to abandon the route

. solely on the question of whether or not they
should call at Suva enroute to Noumea.»

However, in defence of New Zealand's concilitory aititude,

it must be said that New Zealand was certainly not in such a
strong bargaining position as were the British. For Pan American
access to Britain was critical to the success of, and long
term viabiliti; of any Atlantic operation; the 'blue ribbon'

-

route aé termed by'Trippe.

New Zealand diag not‘éommand the same importéncé, a fact
it wés_always qonscibus of. Accordingly, it could net afford
to-be as highhanded and complacent as the Bri;ish\Governmgnt

in its déalings with Pan American.

w

o
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:gondit_ion for Britain's continued participation.
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b

The New Zealand Government succumbed to the British Secretary of

. -State's advice and on the 19th of August 1939 cabled both

,':Commonwealth Governments advising them that New Zealand intended

[

to inform Pan American that they «cannot agrée to the change of

route to include Canton Island and Noumea except' on the condi-
ti;iﬁ that the whole matter be reviewed if ‘tpe Company does not .
utili-se Suva».82 '

The Australian Government- had remained cbnspicuously silent

on the issues which had arisen during the course of the
- previous months but on the 21st of August 1939 forwarded cables
- to-both the New Zealand and British Governments éxpressing their .

. 83 :
Government's attitude on several matters. —

In relation to the Canadian Government's participation,

“the. Australian Governmehnt concurred with the British recommen-"

applic‘ation should be made to Washington for qu,ild.ties in T s

e
v

Arperi,can territory. The Government did n‘c))z';/ however, comment

‘ "’upon the British Government's ultimatum that it be a pre- .

84

The Australian Government reaffirmed its position in
relation to any apf;licat;cn by Pan American for termihal faci-
fities landing rights in Australia; if the British (T.E.A.L.) ~ =

é"pplicétion met with any difficulties then the Australian - ”

R T

Go\"rernmenj: «would not be prepared to entertain any proposal

b oy by o

from Pan American Airways unless the United States Government

'

- o
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was willing to include in the agreement an express condition
that reciprocity would be granted as regards landing rights

in American territory for an eventual trans Pacific service.»85

Learning by the mistakes of the New Zealand Government,
j

the Australian Government regarded such an express condition
as\infinitely preferable to any\;_;rant of\ consent with the ::eser—
Yv.ation of a right to cancel the agreement in the event that -
' reciprocal facilities were not for:tl‘xcoming.86
The Gove;merit's decision in requiring the insertion of
such a proviso in any concession granted to Pan American at
first appears ambiguous, especially when considered in light
of the preceeding paragraph of the cable where the Wt decided not
té entertain any request from the Company, if Washington did
not consider the T.E.A.L. application favourably.
However, the Apstralian Government speculated that Pan
American would soon, almést il;\mediately, request
‘authority from their ‘govetnment and that the T.E.A.L.
.égplication would be delayed pending further agreement between
' the particibating governments. Theref*ore, it was an eminently
\6pp‘ortun,e moment to press the reciprocity issue.®’ fThat the
Australian Government insisted upon obtaining an express condi-
tién wof_ reciprocity from the United States Government is an
indication that the Australian Government was still only pre-

pared tq' negotiate this\issue at a governmental level.
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The cable also noted that judging by communications

between the New Zealand and British Governments, Australia

. perceived that New Zealand would terminate its existing agree-

ment if reciprocity was not granted by the United States

Government, a somewhat misguided understanding of the New Zealand ‘
Government's position in this matterv.88
The Australian Government also concurnped with the British

. 8 , ‘
Government in its advice regarding the use of (Fiji. ? \

<4

L I W
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CHAPTER X

1940: PAN AMERICAN PURSUES ITS OBJECTIVE

3

ﬁews of Pan American's rebuff by the Australian Government
came as a surprise to the U.S. State Department who had
reckoned oﬁ a more compromising attitude in view of the increas-
ingly precarious series of developments in Europe and the esca-
lation of the conflict in China during the previous year.
Pan American undaunted, adopted a new tactic in 1its efforts
to secure the allusivé landing rights into Australia.
On the 14th of June 1940 the Australian Minister in .
Washin@ton, R.G. Casey, disclosed the existence af plans to the
Australian Minister for Civil Aviation, whereby Pan American
intended to position a 830 ton yacht in Noumea which would
shuttle Sydney passengers from either the Auckland orginating or
terminatiﬁg flights. This would permit a San Francisco-Sydney
service of seven days - three days San Francisco-Noumea, and
four days Noumea—Sydney.z It is a damning indictment on the
i politicalisation of commercial aviation that the shortest sector,
Sydney-Noumea, should take the longest time to complete.

In addition it was announced that Harold Gatty was to take

up residency in Sydn;y{ affording him a greater opportunity to

« e RNy e

lobby more effectively with the Australian Government:3 This

was a shrewd move on the part of the Company considering the

N
K
“

§
¥

popularity Gatty retained amongst members of the Australian

press.

[P
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This latest ploy by Pan American in positioning a yacht
in Noumea amounted essentially to the c0mmercial,e§uivalent
of «gun boat diplomacy» and signalled the commencement 'of

concerted efforts and publically disclosed ambitions on the

part of the airline to fly into Australia.

In a cable to the Australian Air Minister dated the 20th of
Junhe 1940, Casey recounted the details of a telephone conversation
conducted between Gatty and himself, where Ga;ty tnquired as to
whether Casey was prepared’to transmit immediately a request to
the Australian Government permitting an extension of operatdions
from Auckland to'Sydney.4

Casey in reply to Gatty's ingquires stated that any such
rééuest must be initiated and subsequently negotiated at a
governmental level, feiteratiné an already stated Australian
Government position. Consequently, Casey referred Gatty to the
U.S. State Department. i

The State Department, reflecting the more’interJZntionalist
role which it was beginning to assume in such matters, agreed with
Casey, maintaining that «this was the procedure tﬁey desired».s

The Australian Government's rather unaccommodating attitude
tpwards Pan American became increasingly public during the : .
earlier part'of 1940. With the impending commencement of sche-
duled mail services to New Zealand in July 1940, pressure was
gradually being exerted upon the Australian Governmenf by wvarious

( " special interest groups to extend an invitation to Pan American

or to at least operate a <«courtesy visit» to Australia.

~
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‘When the Australian press reported the Government's 9pposi-
tiop to such an invitation, teiegrams from organisations and
individuals were forwarded to the Australian Prime Minister
expressing the cpinien that the Government should reconsider

its positien in view that this «vital time necessitates closer

relations between Empire and the United States».

¢ In a memorandum from the Director General of Civil Aviation,
A.B. Corbett to the Prime Ministers Department, the Direétor
General stressed the importance of the whole issue, noting that
the Pan American request for landing riéhts was presently under
consideration by the Department and that the Minister proposed
to submit the matter before the Cabinet for further discussion.
As to the mo£; immediate problem associated wiéh the exten-
sion of an invitation for a <«courtesy flight», the birector
Qenefal conceded that any reply to eithér the press or ;he var-
ious special interest groups should be worded «with care» and
«on the lines consistent with the general policy which it is
expected the Government will pursue on this mAtter», i.e, land-

-

ing rights only to be granted if reciprocal rights were conceded

by the United States Government.

In a suggested reply to the various special interest groups,

the pPirector General maintained that despite reports in the -

Sydney press, «no responsible officer in either the Departments

of Air or Civil Aviation had expressed any official . view in

regard to such a suggested invitation» and further that:
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«I do not consider it appropriate that the
Commonwealth (Australia) should issue an
invitation to Pan American Airways, a comr
mercial company, to divert its aircraft from
an air majil trip which I understand is under
contract to the United States Government.

The desirability of fostering friendly rela-
tionships with the United States Government
is fully appreciated and 1f the United States
Government should indicate its desire to ex—
tend the Pan American Airways service to
Australia, the proposal will receive full

consideration.»1l0 ) .

Given the contents of the above suggested reply by the

Director General, it was certainly not inconceivable that the

Australian Government would on the advice of the Department of

Civil Aviation entertain an extension of the Pan American

the Australian Government

L

“ -
service into-Australia. However,
remained adamant that such any such approach was
by the United States Government and not by Pan American.

In response to the cable sent from Casey in Washington

detailing Gatty's request, the Minister for Air stated that in

&
view of the impending inauguration of trans Tasman services,
the Government saw <«no necessity for Pan American ta continue
west of Auckland», a somewhat contradictory statement from

that of the Director General of Civil Aviation who maintained

z

to be initiated

that such a request provided it emanated from the Unifed States

:Government would be accorded «full consideration».ll

. Progress in the commencement of a British sponsored service

moved, predictably, very slowly with a survey flight being
conducted by the T.E.A.L. flying boat <«AQTEAROA» in September

1939 over the Auckland-Suva segment of the proposed trans
12

Pacific service. .
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Gatty who was returning to Australia 'via New Zealand,

stopped in Fiji to examine the facilities in Suva and not

”unpredictably expressed reservations as to Pan Amerlcan S use

of Fiji. 13 Pan American was again engaged "in employing commer-
cial pressure tactics. Gatty was fully apprecietive of the

desire on the part of beth the Br@tish and New Zealana Govern-
ments for the American carrier to use Fiji,:and costrery to the
ambitions og those two governments iq‘making Fiji a bargaining

position for the furtherance of their particular aims, Gatty,

by exhibiting his indifference towards the matter, was able to extract;

~further concessions from the still anxxous New Zealand Government.

The inauguration of Pan American's scheduled mail service
to Auckland, although rumoured to commence in mid 1940, Qas not

conveyed to the New Zealand Government until shortly beforxe’'the

actual date of comméncement, which by their own words «left the

- New Zealand Government in the dark» and which caused great

anxiety within the Australian Department of Civil AviafciOn.l4

The anxiety emanated from purely commercial considerations.
r

bn-the 30th of April 1940, the long and eagerly awaited inaugura-,
tion of scheduled trans Tasmanuservices occurred marking the
comﬁletfpn of the world's. longest single airway, Auckland via
Sydney to Poole,l4,é77 miies.15

‘This resulted in the creation of a logistics nightmare.
‘The Australian Department of Civil Aviation .in association with

the .Post Master General's Department was saddled with the

responsibility -of co-ordinating the schedules of Australian aj

i
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. i_ ‘ .lmail alor:g {rarimis sectoré of the‘ ﬁmpiré fo{xte ;_ operatéd by
‘ ’»' no less than three separate, airline companies- ‘Imperial' Air-
R ways,. Poole to Singapore  QANTAS Empire Airways, Singapore to
o Sydney And T. E A.L., Sydney to Auckland.
\ ' R With the. imm:.nent inauguration of services fror‘ge_'Auckland
to the United States, the inclusmn of yet another airline with--

which to co-ordinate serviqes required further schedulmg. This

} }
which was from its inception designed to co-ordinate the

B R provgd ‘most difficult especially over the trans Tasman sector
carriage of mail between London and Syciney, not Sydney and
San Francisco. The stated position of the Australian Government.,. -
encouraged by the attitude of the New Zealand Government was that —

the trans Tasman 1link should provide adequate service for United

States bound passnengers and mail. This, therefore, required the

“a

Lo ef?icient ‘utilisation of the trans Tasman services to accommodate

and appease the Australian travelling public and diminish any
merit in the argqument Pan American might promote for through
United States Australian service. 16 - .

To counter such a possibility the difficult task of sche-

dule co-ordination was extended to the ‘Pan American service, an

e undertaking that was from the outset destined to failure, given  “S%—

%

- the twid Tasman Govenments with in the space of one year.

-

~
‘ o the increasingly divergent attitudes that began to emerge between
|
1
I%

% o

* Pan American from the beginning intended to capitalise upon'
- *' . ‘ >
(’ " the inherent difficulties and failed to schedule even its

L N I T
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inaugural flight in such a way that it would connect with 'the

f.E.A.L. service at Auckland.l’

“~

-The Australian Government was also conscious of the rami-
fications of such inconvenient . scheduling, ‘and ‘in a telegram
.

urgent ly dispatched to the New Zealand Prime Minister 's Depart-
” . - \

“ment on the 13th of July 1940, the Australian Director General
, of éiﬁr_il Aviation .conceded that mithout an effective ‘connection

'at‘ Auckland with Pan American/ epressure will probably result

18 To
a':void such pressure, the Australian Government in response pro-

for, (an).extension (ef) Pan American to Australias.
'posed to schedule a special flight;

the Australian Government
being prepared to bear 23 per cent of any associated costs.

19
'The telegram also noted that the ‘Australian Minister in

,ﬁas'hinglton, R.G. Casey, had stressed the desirability of the
press ”passengers aboard the Pan American flight, having the

‘ opportunity " of visiting Australia via a suitable connection.

ot ‘ '

‘ Y
THe telegram concluded by stating that further and more

permanent scheduling operations would need to be considered-at

‘a. forthcoming Tasman Air Commission meeting, scheduling in keep~

ing with the whole tenor of the trans Tasman agreement .'20 /

On the 1l4th of July 1940, the rather hastily cabled tele-
gram to New Zealand sent the previous day from the .Department

of Civil Aviation was followed by a memorandﬁm a'ddrqssed to the

s kit e
A A M
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shuttle from Noumea.
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Australian ?fime ninister.'s Departxixent’ which recommended that
a more 'complete‘ and éxtensive explanationmbe forwarded to the
New Zealand Ccvernment; expanding upon the Australian Govern-
ment's position in light of rgcent events, particularly 1in
view of the possibility that Pan American might ﬁpErate a sea
21

The Department of Civil Aviation's concern at the

- prospect of such a shuttle is clear and undeniable as revealed

)

in the text of this inter-departmental memorandum.

To minimise the value of any yacht connection, the Depart-

ment proposed to reschedule the trans Tasman services so as to

'provide for a connection in Auckland with the Pan American

service. 'mhe Department'also decided upon conducting a feasa-
bility study into the possibility of conducting their own air

. . 2
service between Australia and Noumnea.

The study involved the Department of External Affairs inves-

tigating whether the Australian or British Governments already

' possessed or could possess the necessary rights to operate an .

Australian service to Noumea. The author of the memorandum,
Captain E.C. Johnston, advised the Prime Minister's Department
that certain négotiations for reciprocal rights betwe the
Australian‘and French Governments had commence&'at one stage
«sbut it is doubtful whether these negotiations progressed to
a stage which would enable us to claim the right to operate

to Noumea».23
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The Department of Civil Aviation also advised the P;ime
Minister's Department that QANTAS Empire Airways had been
requested to fit extra tanks to their Empire class flyihg
boats, thereby permitting regular operations to Noumea <«if that
becomes necessaryD.24

Johnston also wrote of the necessity of the members of the
Tasman Air Commission «exploring alternative means of countering
the Pan American mow.re».zS

It is ironic that the above memorandum concludes by drawing
to the Prime Minister's Department's ‘attention, the opportunity of
that department availing of itself the use of the scheduled trans Tasman
service from Sydney with an air connection from Canberra in
order to éxpedite delivery of any corresp&ndence to the New
Zealand Government; the instruments of carriage moving inter-
governmental correspondence were playing an important role in
their own destiny. ) 0

Pan American's latest ploy in the arena of internatiénal
aviation poiitics‘was by mid 1940, at least as far as Australia
was concerned, beginniné to produce results. |

On the Fiji issue, Gatty appeared to be stalling the New

Zealand Government by recommending the investigation of alterna-
26 |

"tive alighting areas in and around the Suva area. This was

designed no doubt to buy crucial time which would afford the
Australian Government an opportunity to consider the ramifica-~-

tions of the Noumea sea shuttle.

ey
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As to be expected, news of the shuttle proposal was not

received favourably by the New Zealand Government, ever con-

‘scious of their large investment in the success of the trans

Tasman operation. The New Zealand Prime Minister after person-~
ally discussing the issue with the Assistant Director General
of Aviation, Captain Johnston, determined that with the revised
scheduling of the T.E.A.L. connection, it would, in fact, take
a day longer to reach Sydney by way of the sea shuttle, even
after allowing for a full days wait in Auckland. The New
Zealand Prime Minister dismissed the,Pan American proposal by

stating that:

«I should hope therefore that this amended

timetable would meet any agitation for a ‘
Noumea-Sydney or Brisbane service and should

prove an effective counter to the proposal

of Pan American Airways.»27

It is ‘doubtful if the Australian Government's fears
were so easily allayed.

On the more substantive issue of reciprocity, the New
Zealand Prime Minister along with other members of the Tasman Air
Commission. concluded that it was at the present time <«inopportune:
for a conference to be,called with the Gévernment of the United
States». The Prime Minister continued by adding that «should
negotiations for rights to land in Australia be originated by

€

the Government of the United States, a more favourable opportunity

to discuss reciprocal rights would thereby be created».28

‘ ‘ {
. .
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Ig seems from the above statement that the New 2qaland
Government following the inauguration of scheduled services
several weeks earlier was prepared to admit defeat in their:
efforts to obtain reciprocal rights, despite the inclus}on of
an appropriate 'safequard' in their agreeme;t with‘Pan American.
The above statement served as an admission by the New Zealand
Government of their failure through Article lé to obtain reci-
procal landing privileges, an admission that should have been
fsrthcoming several years previously. l

In Washington, Pan American continued to exert pressure
upon the Australian Minister. Following the departure of
Gatty back to Australia, the Chairman of Pan American, Juan
Trippe, personally entered the foray and approached Casey

directly.29

Trippe stated that either he or some other senior officiai
of his airline would fly immediately to Australia if there
existed the possibility of the Australian Government agreeing
to extend their service from Noumea to Brisbane or Auckland to
Sydney. Trippe further suggested that unless the airline was
able to secure the necessary landing rights in Australia, the
entire Southern Pacific service would be discontinued. Casey
was not impressed and remarked that he believed that such a
comment was <typical of this cﬁmpany's tactics». 'Relying on

«generally informed opinion», no doubt influenced by British

diplomatic opinion in Washington, Casey concluded that while
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the company was good «commercially and technically...their

~

methods of achieving their ends are circuitous and notably

lacking in frankness and honesty».30~

Trippe maintained that the airline would be satisfied with
a provisional license to be revoked by Australia at any time or
in the event that Australian landing rights in Hawaii were
refused. However, Trippe under-rated Casey. Despite
his disclaimer that he was unfamiliar with éhe Government view-
point on the matter Casey was quick to reconcile the Pan American
offer with the ineffectiveness of Article 12 in the New Zealand
Agreement and was not, therefore, ready to entertain aﬁy Pan
American proposal along those lines. Trippe's offer to make
available to any prospective Australian ai; company the use of
all ground establishments, created by his company also did
little to impress Casey who in reply to all Trippe's entreaties
maintained that he had no instructions to discuss or negotiate
with the airline, but that the details of any proposals would
be conveyed to the Australian Government.31

However, what ultimately determined Casey's opinion, apart
from the persuasive attitude of the British Embassy in Washington
who considered Pan American's methods <«unsavouryr, was the
series of conversations that Casey had personally conducted
with senior American governmental officials who insisted that

the United States would not grant landing rights at Hawaii on

account of creating a precent for Japan.32 Casey was, therefore,

-~
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very much appreciative of the hollowness of a reciprocity
clause inserted into any agreement concluded with Pan Americ;n.
The Australian Prime Minister's Department immediately
cabled Casey in Washington upon receipt of the details of the
Trippe conyersation.33
Reinterating the policy of the Australian Government that
any negotiations must be conducted at a governmental
level, the cable considered the comments of basey as to the
integrity of Pan American and noted that the methods described
by Casey were «in line with press propaganda here, probably

inspired by (the) company».34

One major revelation contained within the cable directed
to Casey was the statement that the Australiaﬁ Covernment would
be prepared to concede landing rights to the United States
Government conditional upon the basis that similar rights be
granted in Hawaii when requested by the Australian Government.
Conceding that a British Pacific service would be unlikely to
be established until the expiration of hostilities in Europe,
the Australian Government saw the insertion of this option,

unlikely to be exercised in the foreseeable future as a means.

which «might assist» the United States <«overcome (the) Japanese

Aifficultys.>> .
|

The cable also revealed that from a government standpoint

there were appreciative advantages in the Pan American service

being extended to Sydney36 but in August 1940 the Government
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still adhered to the principle of allegiance and coﬁmitment"to
a British Commonwealth coalitiop policy‘which negatéd any
commercial advantages that may accrue from the direct American
service.

It is interesting to follow the progression and change in
attitude and cbnsequently priorities of the Australian Govern-—
ment within the space of one year, a change brought ab%ut by
the exigencies of war.

The <«press propaganda»® to which the Prime Minister's
Department wrote so disparagingly of in the cable addressed to
Casey appeared to be achieving results for the company; there
was increasing support for a reconsideration of government
attitude towards the American extension. /

Most notable amongst those who joined thermi@nentin.a&xnating
foraxmuxAmajcan extension was the Premier of Queensland who

requested that the Federal Government <«give favourable consid-

eration' to the proposal now submitted before the Queensland

Government of extending the American service from Noumea to
Q

Brisbane}.37

-Other interested parties, most significantly the Australian
Associated Chambers of Business,exgressed their opinion by
strongly urging that the Government extend an invitation to
Pan American for at least an invitation flight to Australia in
order to allow <«businessmen the opportunity to discuss trade

and business matters with officials on board the aircraft'.38
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Other prominent advocates of the extension included
Sir Walter Massey Greene who appeared in turn to be lobbying
on behalf of W.S. Robinson described By the Minister of Ciwvil
Aviation «as a well known Australian identity in the United
States, unassociated in'any way with PRan American».39

Massey Greene not satisfied with the reply he had received
from the Minister, J.V. Fairbairn, tha£ «extension of the
American service would be to the serious detriment of the
British (trans Tasman service) and incidently affect the
finances of the three Governments concerned...and further rea-—
sons which I can not explain in detail», wrote.to‘the 3rime -‘
Minister R.G. Menzies on the 21st of Aﬁgust 1940, despite the
request of Fairbairn that Sir Walter «not be a pérty to any

public pressure...which would for the reasons indicated would

prove very embarrassing to both the Commonwealth (Austrélian)

and New Zealand Government».40

Massey Greene while subscribing to the Government position
felt compelled, however, to convey to the Prime Minister the

contents of a cable recently forwarded to him from Robinson,

~

then currently in the United States.

Robinson made the observation that the reasons advanced at
least officially in refusing Pan American entry, were «exactly
similar (to) those so disastrously used to hamper creation of

{the) aircraft industry in—Australia; the effects of which upon

national security are well known to you».Al
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Robinson went further in offering the rather novel, or
at least not publicly and widely known view, that the
Bfitish Governyent would welcome such an extension adding the
dire warning that the «Pacific:dominiéns will as well, once
they wake up to (the) fact that their very existence depénds
" upon the intimacy of relations’and friendship with the United
Stafes».qfi
Robinson forsaw no fear of any pressure being exerted upoh
. the Gévernment by Pan American, as that Company was anxious to
«act only in strict accordance with Governmerits policy but that
(a) public statement by your government that existing service
is welcomed would be very helpfult.43

The Australian Government was not, however, swayed by
Robinson's comments and conceded that «all responsible opinipn
in Australia realises the desirability of maintaining the best
possiblg relationship with the Uniteé States and we appreciate
the advantage of having the Pan American service exfended to

:AUStralia».44 However :

«,..we are not neglecting the question - rather
we are proceeding cautiously in order that we )
shall not place ourselves in a position inimical
to our future Iinterests from which we might

find it difficult to withdraw.»45

The reciprocity issue still, at least as far as the ~j

Australian Government was concerned, precluded the Government
froh granting Pan American landing rights, such a concession

«wpuld prejudice the prospects of establishing a British sgrvicé~

'

| ,"P



e e g

262

for very many yeérsn“ | Evenif, as the Australian Government
ratioﬁﬁliséd, deveiOpments in technology did permit the opera-
tioh of a service from a British equatorial isiand directly to
Canada, such a service would run at s«a great commercial dis-
advantage».47 Hawaii was thus essential. ‘

The position of the Australian Governmgnt so far as they

“'wege prepared to negotiate on a governmental basis, appears to

have made little impression and evoked little response from

the American Government with Casey reporting that the American

. Government having shown <«no inclination to dis¢uss reciprocal

air rights 1in the Pacific and had, in fact, carefully refraingd

from any such discussions in regard to small islands betwgeh
Australia and the United States».48 |

This lack of interest on the part‘ofvthe ﬁhited States
Government exemplifies the incon51stency with ‘the now publlcaly
expressed government policy concerning the negotiation ‘of
foreign air service agreements.

Agreements with the British, French and’PopfugueSe
Governments originally concluded as private international con~
tracts, were subseqﬁently re-negotiated ﬁy'the United States
Govefhment in conformity with the expressed objectives, now

$0 clearlyaénunciated_iq the Civil Aeronautics Act of'1938;

i.e. on a governmental basis.

s N ~ .
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Thus whiie the United States Government had ;ucqgssfully
: re}negotiated their air se;vicé agreements with the British,
French and Portuguese Governments over North Atlantic traffic
rights, they wéfé not prepared to re-examine their position in
the Pacific.
The State Department had expressed on numérouS‘QCCASions,
ips desire to assume responsibility for negotiating all such’
SN égreements, but appears to héve been stymied in its efforts by
policy éonsiderations emanating from the War and Navy Departments;
prohibiting the concession of any landing rights i; Hawaii.

To thoée nations bordering the Pacific, the overridiﬂg '
importance of national security permitted the United States
Government to rely upon'a negotiating technique which that same
government has expressly disavowed in other regions of the
:ﬁorld;

-

Australia was not, however, prepared to negotiate on these

'

N - discriminatory terms. o o
The prejudicial affect both fidancially and diplomatically

of permitting.an American extension directly from Noumea to

i ‘ ’ either Brisbane or Sydney thereby detraétiﬁg from trans. Tasman
;raffic remainéd an integral part of Australi;ﬁ Govgrnment;l
policy, although the Governmeqt‘was prepared to concede that ’
this constituted a <«a lesser\consideration; and a consideration
«not of sufficient importancé to outweigh the advantages of ) ,
having the Pan American service actually extended to Australia
on a basis that gives us (Australia) rights for a British service -

to Austialia.»49
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. N .The iustralian GOve;nmént.muéh ﬁg their\creégf'was keeniy
aware of the detrimen£§lvéffe¢t ;ldirecﬁ ;sergicé ommitting
Auckland would have on the New Zealand Government and despite °
Augtralia's financial pagticipation in T.E.A.L., the Government

\concluded that Australian fnteresté w6uld ndt be pré}udiced by
a direct service «hyt (that) NewVZealand‘would object to the
loss of the American service».Bo l \

A report filed by the Assistant Director-General of Civil
~Aviation, Captain E.C.quhnston, following-his return fr@h a
Tasman Air Commission meeting in Wellington in July 1940} reveals
some important observations-concerning «the New éealand position.

Johnston after assuring the New Zealand delegates that
«there was no. reason whatsoevér to imagine that the Commonwealth"

o

(Ausi:élian) Governmént would fail to observe faithfully itse

.~ A " undertaking in regard- to permission for an American service to

Australia»,sl qualifiéd that éssﬁrance by séating candidly his
personal Qiew that Pan Aﬁerican’was éiming to extend their
‘ . service Ep Auétralia, gnd that it woulé not be easy for the
Australian Govefnmgnt to ignore strong public pressure for such
‘An éxtension «if such pressure were engendered by shrewd Pan
American pfopagaﬁda or mghoeuvres».sz
Johnston's candour extended to méntioningwto senior members
of the’New Zealand Governmem‘: includiné the Prime Minister, ' :
Peter -Fraser, that the «embarrassing position which we all

( found ourselves today, was in ho small measure due to Néﬁ

Zealand's actions - firstly in granting permission for' the,

sy 6w de AL g

TRt i VT
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Q ‘ o
Pan Aineriéan service’'without securing proper rights for a ‘
. British S‘er\‘rice to use American territory, and secondly in
' acquiescing in Noumea being included on the Pan American route;
aithough‘it had be;en agreed at the Wellington Conference that
,~ « such approval would not be given by New Zealand, but thaf evéry
endeavour should be made to have Fiji included as a stop instead
of Noumear. > . e -
( ~The above co}nménts which Johnston later admitted he felt
justified in ment'ioning, must appear as the first time such
candid ;rid fi'ank views by a senior bureaucrat of the
Australian Government were expressed, attributing to the New
iealand Government responsibility for the series of events
‘which had occurred over the previous five years.

. .

ij‘ - The New Zealand Prime Minister in response to Johnston's

almost accusatory reﬁxarks, attributed responsibility for the

1935 Agreement and in particular Article lZ‘upon‘t.he previous

. [

\

Vo N gc;vernment, a popular political technique which he admitted

3

A . «<had done wrong in granting perm‘is'sion for the Pan American

U T | A . . . 54
' ' service without securing prollger reciprocal rights».

" \ o " As to the second criticism directed by Johnston, Frgsér
“'{u’(\‘} reiterated Pan American’'s claim that the company was committed
e to use Noumea and that New Zealand's concurrence with that

- explanatiion was inflﬁenced by a desire to, maintain cordial

\
A relations with the United States «by avoiding any appedrance of

‘1(:} ° denying reasoriable requests by Pan American‘Airways».
L“) - [N L4 . ' ~

v . |
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' Johnston countered Fraser's explanation with the no doubt

sarcastically intended remark that the Auystralian Government was

also anxious <«to maintain the most cordial relations with the

56

IOnited States», Johnston formed the impression that the New

Zealand Prime Minister alone appreciated the Australian diffi-
culties unlike some of his Ministers and Officers, who he
believed, were inclined to feel that Australia had only to

firmly refuse permission for a Pan American service to Australia.J57

The Australian Prime Minister, R.G. Menzies, immediately
allayed {ny fears that the New Zealand Government may have been

harbouring cc.sncerninq the inauguration of a direct air service

\

to Australia from Noumea, but continued to express concern over -t

the tactics whichl Pan American appeared to be employing, in
particular the use of the sea shuttle, and appeared to be pre-
paring the New Zealand Government for the possibility that the
Australian Government might as a result of public pressure find
it necessary to eventually concede to Pan American's request.58

An article appearing in the Sydney Sun entitled «Pacific
Aviation Faces Big Changes» suggested that there was great
speculation in the United States that the Canton Island -
Honolulu sector may be divided into ‘two shorter sectors, with
the inclusion of a stopover at either Christmas or Palmyra
Islamds.59

Acting immediately upon this report, the now acting Director

General of Civil Aviation, Captain E.C. Johnston, recommended to

e
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the Prime Minister's Department that an investigation be
immediately conducted into determining the sovereignty of each

of the islands, in order that either of these islands be used

' . as an additional bargaining platform to secure reciprocal
- - .

)

rights.
Contrary to press séééglation, the Australian Minrstér in
Washington, RJS.mey'babled the Australian Department of External
Affairs, assérting that Christmas Island while not considered
of any interest to Pan American they «may be of definite’ interest
to the United States Navy for defence purposes».’60 ‘ | '
Pan 5merican, as Casey had so correctly assessed; did not
demonstrate any interest in either of the islands, no doubt as
a result of the adequate operating characteristics of the B&eiﬁg
N 314 aircraft which permitted non-stop servi¢e between Noumea
and Canton Island.

The fact that the Australian Government was so0 anxious to
act upon mere press speculation serves to illustfate‘the impor-
tance that Government was now attaching to the tfans‘ﬁacific
service, an importancé that was beginning to assume levels of
- urgency by August of 1940.61
~ Pan American continued to exert pressure on the Australian

Government, the latest tactic employed being the arrival of
certain Pan American Directors in Noumea, who announced their
intention of continuing directly onto Australia aboard the

( . recently arrived yacht «Southern Seas» a prospect the Australian

Government termed as confirming their «worst fears».62
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Ultimately the Australian Government was able to avoid
this predictameﬁt by requesting that the New Zealand Government
extend an official jsinvitation to the Pan American party to visit

63 The

New Zealand, an inﬁitation which was readily accepted.
Pan American dele?ftion in their discussions with senior New
Zealand Government officials inq%udinq the Praime Minister made
gbsolutely no refergnce to a proposed extension,64'nor ironically

did the delegation raise the issue with any representative of

the Auystralian Government during their subsequent visit to

!
¢

Austtalia.65 !

The British meanwhile had reassessed their attitude towards
Pan. American and were now prepared «to meet the wishes of the
CompanyJat a time when théir goodwill is of great value to us
in other spheres».66

The above comment was elicited following a request by Pan
American to extend to Singapore their mid Pacific service via
Manilaz The British were particularly concerned about their
inability to continue air services from Singapore to Hong Kong,
following the withdrawal of landing facilities in French Indo-
~China, and the lack of suitable aircraft available to complete
the long flight sectors involved. Coupled with a suspension of
the British service from Bangkok to Hong Kong, the British were
extfemely «anxious to reducelthe isolation of Hong Kong».67

The British Government consequently informed the U.S.

State Department that as a war time measure only and reserving

<
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the right to reciprocity in principle, that Government would
accede to an American extensiop provided that such a service
continued to land at Hong Kong en route to Singapore in every
case. Furthermore, the permission was to lapse automatically
upon the conclusion of the war, or when the British Government
was itself able to re—establish an air service to Hong Kong.69

The Australian Gd;ernment was not overly enthusiastic with
the British concession believing that it would weaken the
Commonwealth coalition and hence their effective bargaining
position with the United States-Government.70 ‘

By the end of 1940, it appeared that Australia's hardline
attitude towards an American extension had left it isolated.

The British faced with more immediate and pressing problems
closer to their shores and in other parts of the Empire, were
prepared to accede to further American requests without obtain-
ing any assurances of immediate reciprocity.

The New Zealand Government consistent with its conciliatory
attitude, which led subsequently to the inauguration of scheduled
services in July, felt confident that it had avoided at least
temporarily, the threat of being excluded from any trans Pacific
operation.

The United States Government remained adamant in its opposi-
tion of granting access to any foreign carrier into Hawaii,

which permitted Pan American to act indépendently, employing

tactics dnd strategies designed to accomplish its own ambitions;

e e
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a situation which the United States Government no longer toler-
ated in any other sphere of international airline operations. v
Australia would be forced within the space of oge year to

re-evaluate its position; a position which was, with the benefit

of hindsight, no longer realistic or tenable.
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CHAPTER XI

1941-1942: NECESSITY DICTATES POLICY:
THE AUSTRALIAN GOVERNMENT ACCEDES

Re-evaluation and re-assessment of the Australian Govern=
ment's attitude to their position was attriggtable to sevéfal
fgctors. .
’ Specifically and unquestionably, the most important consid-
eration in thét re-evaluation.process came as a result of dis-
cussions conducted between the British Prime Minister, then
Winston Churchi;l, and the Australian Prime Minister, R.G. Menzies, -
3 ~ in London in March 1941, where contrary to assurances provided \\\\
the previous year that in the event of a Japanese attack the
British Navy would be sent to protect Auétraiia; Menzies was
now confronted with the revised strategy that any British aid
would be delayed, if indeed sent at all to assist Australia.>
The Australian Government in response began to look more . =
‘favourably towards the United States for assistance, exemplified
" by the enthusiastic reception given a visiting American naval‘

detachment the same month.2

o akd

Coinciding with Menzies disheartening and unproductive dis-
cussion in London, the Australian Minister in Washington, R.G. Casey,
cabled Canberra with the report that‘Australia's continued
; resistance to conceding Pan American 1énding rights, was
«smagnifying the whole question of Australian-U.S. relations, and

doing Australia harm in other and more important directions».3

e
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Warned Casey: ;

«Whilst the subject as such has not been offi-
c¢ially raised with me lately, our virtual
refusal to re-open the question has been brqught
into conversation on more important matters by
Secretary of. State and Sumner Welles and by less
senior officials with Watt. Implication has
clearly been that whilst we are seeking very
whole-hearted co-operation in certain future
eventualities at the same time we steadily refuse
to grant landing rights in Australia despite
their importance from a defence point of view.
It is not put as bluntly as this but there is no
doubt as to the meaning.»4

v

Casey continued: -

-«Compared with the great issues that are at stake

I submit that this matter is relatively trivial

and I strongly suggest that in the present emer-

gency (that) it would be wise for the Commonwealth
(Australian) Government to re-open and give favour-

able consideration to this matter after necessary
consultation with the United Kingdom and the New .
Zealand Governments.»5

Casey went so far as to propose a series of alternative
schedules for the American service and recommended that to re-
solve the reciprocity problem, landing rights be limited to a
definiée peglod after the tgrminatioﬁ of the war,§ their contin-
uance thereafter being conditional upon the granting of reciprocal
landing rights in Hawaii and Californi%é_ «A generous gesture on
our part», wrote Casey, «might in my opinion produce valuable j/1
results in other important directions.»

Reciprocity and the ability to use those landing r;ght; in

American territory was, as far as the Commonwealth coalition was

concerned a moot point in 1941, and, as Casey suggested,6 if and

5 e 3 st e g = et
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‘whcn the British emerge successfully from the war, then
éohfined to Europe, the United States would have no scruples
in granting Britain and its Commonwealth members landing rights
in Hawaii but at the same time denying them to the Japanese.8

As evidence of this more co-operative spirit concerning

* ‘the use of Hawaii, Casey cited the recent ferrying of desperately

needed PBY 5 Catalina flying boats ordered for the Royal

-Aust;alian Air Force, from San Diego, which necessitated a

géchnical stopﬁover‘in Pearl Harbour.9
_For diplomatic reasons, delivery had to be a civil under-.
taking as the aircraft had been ordered for an air force actively .
at war, while the United States still maintained its neutrality.
One purchasing condition was that each aircraft should be flown
to Honolulu under American command, and then only at that point
shquld it be fldmlhw the Australians. The ferrying operation was
completed successfully over various phases during 1941, aircraft’
being flown beyond Honolulu by QANTAS crew. , .-
Ironically-the QANTAS crews employed to operate the deliv-

"

ery operations flew to Honolulu via the T.E.A.L. service to

Auckland and the Pan American connection thereafter.l0 . v

Casey's comments were relayed to Menzies in London by the o
aéting Australian Prime Minister A.W. Fadden, who added that
for reasons of <«high policy» touched upon in Casey's cable, the

11

.Australian Cabinet had been considering the kdesirability of

re-opening the question of an extension to Pan American for a.

service toAustral’ia».12

- owe “
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Re—affirming that the Australian Government had also felt
bound by the agreement confirmed at the Wellington Defence
Conference in April 1939 foraconsultation between Britain and
New Zealand, Fadden requested that Menzies raise the issue with
the appropriate British authorities and explain that «influenced
by the consideration setou® 1in Casey's telegram, the Commonwealth
(Australian) Government -considers that 1t would be of advantage
to intimate of i1its own accord to the United States Government
that it is ready to discuss (an) extension of the Pan American
service to Australia>>.l3

However Fadden and the Australian Cabinet insisted that any
forthcoming offer must preserve the condition that the granting
of terminal rights would be conditional on reciprocity being
acceded when a future Commonwealth application was submitted.
Cabinet did, however, concur with Casey's suggestion that the
Amerxrican Government should be given to understand, that for
practical reasons, such a service would not be established for
some time. Thus as far as the United States was concerned, the
reciprocity issue would remain nominal or dormant for at least’
the immediate future.l4

Cabinet felt obliged, however, to state that any
approach to the United States Government should not deviate or
detract from the Government 's consistently held vies;v on the
issue of reciprocity and that any proposal, merely/ represented

a change in attitude as to which party should initiate the offer;
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hitherto the Australian Government maintained that any proposal
should emanate from the United Statesy Government. The modafi-
cation, Cabinet regarded as «fully justified on present broad
political grounds».

Fédden's last statement recounting the Cabinet's view is
interesting. Whether «broagl political grounds» refers merely
to the Australian electorate or rather to the international
political arena is not clear, but local public pressure spurred
on by Pan American's sympathetic local press and the revelation,
that Britain was not in a position to adeguately protect
Australia, may have prompted the remark.

Menzies did indeed discuss the matter with the British
authorities adopting the Fadden/Casey recommendations, except
in so far that the initiative should still emanate from the
American Government, although at the same time conceding that
it might «hardly be possible (to ask) that when next the
Australian Minister in Washington was approached onothe
matter by }:he State Dep:artment, he should ask that a communica-
tion.. .be made to him in writing putting forward a definite
proposal».l6

The Singapore conditional reciprocity c}ausel7 and other
aspects of the revised Australian position._were conveyed ;:o the /
New Zealand Prime Minister on the 2nd of May 1941,18 with a /

5

reply returned to in Australia on the 3rd of June 1 4T

_—

/
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¥

however, upon adequate protection of trans Tasman interests
together with the stipulation that any reciprocal rights obtain-
ed from the Americar; Government be obtained conjointly for the
British, Australian anci New Zealand Governments.zo /)
The Australian Government had rather inadvisedly referred
in the above cable to New Zealand, to Canada's participation in
any ensuing negotiations with the American Government. New
Zealand responded by referring to the recommendations of the
Wellington Defence Conference in April 1939, whereby Canada's

participation, it was deéided, should be obtained, in order to

strengthen the Commonwealth's coalition's bargaining position //

with the United States. ///

o

"
Canada as previously mentioned22 had nev%ﬁxpf‘éssed much

—

o
interest in the inauguration of a southern’Pacific service, and
the addition. ©of yet another}nd/more independently minded
_/
Commonwealth nwfj“’iﬁto the consulative process was

) Pt
counter produactive.

Given that Canada's views had not been solicited by either
2

the} British or New Zealand Governments following the conclusion
of the Wellington Defence Conference some two years previously,
the New Zealand Government's insistence upon determining Canada's

position was yet another obstacle in a saga already inundated with

superfluous considerations.



282

- 7 777 7 77 7 'The Australian Government regarded Canada's participation— -
in the trans Pacific service as raising an issue which was at that point
guite premature, but expressed its feluctance to negotiate
with the United States without fir;t ascertaining and hopefully
securing Canadian participation; a task the Australian 'High
Commissioner 19¢Ottawa was instructed immediately to obtain.24

«fhe High éommissioner wasdinformed, however , by the

Secretary for the Department of External Affairs in Canberra

that he may, §E/b15~éi§ﬁfétion, inform the Caradian authorities

//

‘://H/,that”fffzt proves impossible to secure a condition of reciprocity
- ‘ then irrespective Australia still proposed to offer the”
( United Statés Government landihg rights in Australia for a
period limited to the war and twelve months later. This was cn the under-
standing that Australia and/or New Zealand would terminate the
agreement at the end of that timg’if reciprocal rights were.still
withheld by the United States Government.25
The Australian Governmént was becoming increasingly anxious
of its position, a judging by the frantic tone of the above cammidque, and the
now unsatisfactory nature of the Augtraiia—United Kingdom air
service via the Middle East.
The Canadian Government concurred with the Australian
¢ Government on the question of reciprocal rights and expressed
their willingness to approve of the proposed approach to t£e

3

American authorities. However, ever realisticly and eminently

t

sensible, that Government emphasied that the establishment

of a British trans Pacific se€rvice would not be feasible until
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the conclusion of hostilities and that only at that point ip -
time\would the Canadian Government be prep%red to take what-
ever action was deemed necessary to co-operate with the other
Commonwealth Governments.in respect of this issue.26

This rather aloof attitude was a portent of the same
nonféommittal policy which ultimately led the Canadian Govern-

ment after the war to opérate their own service across the

southern Pacific, independent of other British Cbmmonwealth

The New Zealand Government yn addition to raising the issue
of Canada's participation also introduced as a condition the
requirement that before the commencement of any discussions
with the United States Government, the course of the route to
Australia be determined amongst the Commonwealth Govgrnments.28

Casey foreseeing such a stipulation by New Zealand pro-
posed29 that Pan American opérate alternative flights to an
Australian and New'Zealand terminal.30

The current Pan American schedule called for operaéing a
fortnightly service to Auckland. Casey suggéséed that an alter-
native fortnightly landing be made at either Sydney or Brisbane
direct from Néhmea; i.e. interpolate another service between
the United States and Australia direct via Noumea. ”

Casey's New Zealand counterpart in Washington,31 arrived at

two alternétivg schedules: one weekly service from the United

States to Noumea, Auckland, Sydney, Nouﬁea and return; the
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¢ 1 <

- —.— ____next weekly service Noumea, Sydney, Aucklapd_,”r_{gume‘a and return

Aa]

)
to the United States, a circuit reversed weekly. Alternatively,

retention of the preserlt fortnightly .service to Auckland but

“on¢each alternative, i.e. monthly, servite would continue onto

Sydney. 32

Thus the essential difference between the Australian and .
New Zealand proposals was that while thé former preferred a
direct connection, the latter, ever conécious of its precarious
position, wanted to ensure that all American services traversed
Auckland. Both Governments were, however, unanimous, that the
Pan American service should not enter Australia from Singapore;

ironic given that Australia had proposed a qualification of

~ Resolution 2 in the Wellington Conference of 1936, based upon

the grounds that Australia wished to resexrve for itself the
N a
option of permitting an American service to enter Australia from

the npi:th . 33

Adopting the popular New Zealand position, the Australian Govermnment
opposed the circuitous routing, fearing that Pan American’'s carriage
of fifth freedom traffic over the Tasman would affect seriously
the finances of T.E.A.L., which would in turn necessitate «a
further increase in Governmental payments to that company».

While both Tasman Governments failed to agree on the pro-
posed routing, the irony was that the Australian Government
realized that ultimately both Pan American and the United States
Government would maké"m final decision, as any extension’
involved the re-evaluat{on of the American airmail subsidy

35
pPayments.
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on the 14th of August 1941, the acting Prime Min‘is}ter of

New Zealand, W. Nash, cabled the Australian Prime Minister
advising that his Government was prepared to commence discus-
sions with Pan American specifically to secure a variation of
Article 4 of the amended Agreement of 1935, sg\is/to provide an
alteration which would enable the service to be extended to
Austra]jia.36 §

The New Zealand Government had decided to add to their

general policy an extension of services to Australia, tsubject

to the stipulation that Pan American continue to call at Auckland

and land in Fiji en rou.te.y7

In addition, the Prime Minister -suggested the establishment
and promotion of an inter-gévernmental organisation representing
the British, Australian, Canadian and New Zealand Governments,
responsible for negotiating and concluding air services agree-
ments between its participating 'merrlbers.38 |

Two days later the Australian Government replied39 stating
its opposition to the double, crossing and circuitous route plan,
citing unwarramted trans Tasman competition with T.E.A.L. and

in the case of the double crossing proposal, a full days transit

delay in each direction compared to the reduced transit time

&3
required with a direct Noumea-Sydney stage.'40

Regarding the inter-governmental proposal, Australia con-

sidered the matter, at least for the present time as inappro-

priate; «little purpose would be served by further discussion

amongst the governments regarding the inter-governmental organi-

sation required». 41 )



286

On the 26th of August 1941, the Australian Government
again appealed to the New Zealand Government to accept\E‘I\e
direct routing policy plan; the message ending with the words
that if the war forced the discontinuance of the trans Tasman
service, then the Commonwealth (Australia) must endeavour to
maintain an air service to América by any available means.4

This closing remark 1is ambiguous. It can be interpreted
'to mean that the Australian Government would a;:éept the New
Zealand Government's circuitous routing plan or that the
Australian Government intended to force upon the New Zealand

Government their direct routing plan.

The second construction is advanced on the basis of a
tele‘éwr/am sent simultaneously to Casey in Wd;h/ington.
The céntents of the  two cables were identical except for the
insertion of two additional paxlagraphs, the most important
being the penultinate which (}irected the Minister to consult
Pan American for their views on the Australian alternative
route plan and <«also the possibility that Sydney be a terminal
instead of Auckland as a counter to New Zealand's present view,
if thif; should become necessary. We do not, however, deéire
this if reasonable alternatives become necessary».43

Clearly Australia's patience had begqun to wear thin following
New Zealand's K seemingly inexhaustible list of conditions and
stipulations; Australia was now ready to seriously negotiate with

E%
both Pan American and the United States Government.,,
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A most revealing insight ;hto the revised attitude of the
Aﬁstralgéﬂaégzéggﬁént is fo bé found 1in a memorandum prepared
by the Director-General of Civil Aviation addressed to the
Minister of Civil Aviation where the former, saw the principal
issue as one of deciding whether the Australian Government
should concede ldnding rights to Pan American without 1nsisting
upon/{g;iprocity.44 ' |

Corbett felt Australia's position to be weak on this
point and to counter any criticism forthcoming from the New
Zealand Governement he was prepared to counter that criticism
by stating that New Zealand appeared perfectlyv willing to allow
Australia to protect the Empire's interests at the expense of

A

-

its own.

"Probably New Zealand and the United Kingdom will
propose this (Australia forgoing reciprocal rights)
but New Zealand did do the same thing in order to
obtain Pan American service when her need was less 45
than the Commonwealth's (Australia's) present need.’

The Director General suggested that the Australian Government
re—examine its prdsent policy and "if Australian landing rights
are no longer a valﬁable bargaining point, Australia was depriv-
ing itself of a needed war time communication and not helping
herself for the future".46 &

Casey, who was one of the early protaganists of the
Australian Government re-examining its position cabled the
Department of External Affairs in Canberra on the 29th of
September 1941, reporting<on the series of private discussions

he had completed with the State Department.47

<

P
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Emphasising the preservation of trans Tasman interests,
and tr:e position of New Zealand in his discussions, the State
Department replie\d that two additional aircraft would need to
be reqﬁisit'ioned for Pan American, together with an increase
in an air mail subsi«dy in order to operate such a 7;=,ervice.

The State Department did not consider this to be an
impossibility, and appeared sympathetic to the plight of the
Australian Government. In return, however, Casey considered
it to be inappropriate, to insist upon even theoretinaal com-
mercial landing rights in Hawaii or California "under the
present conditions", but recommended -instead, the two govern-
ments endeavour to reach agreement for a period of the war plus
six or twelve months thereafter.‘y‘-;

The State Department unofficially suggested a routirng
plan which would either alternate between Noumea-Brisbhane-
Sydney-Brisbane-Noumea or Noumea-Brisbane-Sydney and return by
the same route, with either T.E.A.L. or Pan American operating
‘a Auckland-Noumea service.

Calsey was not prepared to concede Australian cabotage
rights (Sydney—Brisbane), but was receptive to the idea that
T.E.A.L. operate the(Auckland-Noumea sector to connect with
the direct service from Australia.48

While not discussing the possibility of including Suva,
Fijil, as an additional Pan American stopping place, Casey, did

consider this British Colony to be eminently more suitable than
49

»

Noumea as a possible air junction for the Auckland connection.
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The State Department suggested that the Australian Sovern-
merft submit a definite proposal for an American service follow-
ing consultationshwith the New Zealand Government, to which

. Casey .agreed, but Casey advised the Australian Government that
Qin view of the opposition ‘to be exrectecd- - from the United States
Post Office, Treasilry ar:d Navy in obtaining additional aircraft,

crew and subsidies, the Australian Government shouid be as

generous as possible in granting landing right privileges "in

the first instance".50
On the 15th of October the Australian Cabinet,slapprcved that

a series of recommendations on the trans Pacific air service

. be presented to the New Zealand Government for discussion,

including the proposal that the two countries 1indicate toc the

United States Government that "subject to agreement as to

52 Pan American would be granted landing rights in

route”,
Sydney. Pan American would be allowed to use air radio facili-
ties and existineg harbour facilities for flying boats free of

charge ancd the company was permittedbvto fly between Sydney and
Brisbane. The recommendations also stated tr}at "reciprocal
rights were not to be required of the United States or (to)

be raised at this stage".53 If the New Zealand Government fail-
ed to agree to these recomnendatior;s, Australia would consider
making a separate approach to the American Government.54

The Australian Cabinet had in fact been even more generous

and accommodating than Casey had envisaged.
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An inter-govermmental route conference between Australia
and Nev Zealand was conveyed on the‘23r;d of Qc;ober }.941, in
Melbourne and Canberra, with an\agreement reached that the two
governments should through their respective Ministers ip
Washington, 1initiate a j9Qint approach to the United States
Zovernment. 55

The Australian and New Zealand Governments settled on the
circuirtous routing with one modification from the earlier New
Zealand proposal; the circuit would commence®and terminate

at Suva, the proposed circuit from Suva and return being only

about 77 miles longer than the presently operated Suva-Noumea-

Auckland-Suva route. 36

Fundamental to the agreement was that Pan American operate
the service on a w'g'ekly basis and that no question of recipro-

cal rights be raised by the Australian Government during the

course of th:ase negotiations.

The New Zealand Pri‘me Minister noted the last qualification
and cabled his Australian counterpart in an attempt to clarify
this restriction, noting that his government was prepared to
"assume that this arrangement was confined to the duration of
the war onii{ and "that they and the other British Governments
interested in the establishment of a British trans Pacific ,
service will be fully ‘entitled to raise this question with the

United States Government at an appropriate time“’.57
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The Australian Government fearing that New Zealand could
. .

!
still jeopardize the American negotiations, quickly responded
I'd )
by stating that a limitation «to the war period only was not

included in the agreement and was not our understanding of

{the) position».58 —

«Doubtless this question will arise in nego- .
tiations with the U.S.A. or Pan American,

and the Commonwealth '(Australian) Government

desires freedom to make the best possible

terms including if possible revision of agree-

ment twelve months after war ends. (We) agree

that all Governments interested in establishs

ing of British trans Pacific service should

be fully entitled to raise: this question at

an appropriate time.»59

It appears that the New Zealand,unlike the Australian

Government during the latﬁer part of 1941, seem to have been less apprecia'tive

[} t

of the precarious world situation and consequently the inhappropriate

timing <3f'bressing the reciprocity issue. Indeed, if the New Zealagd Govern-

Y

ment had held such strong convictions on the reciprocity issue, they possessed

adequate opportunities in the past to expresé their opinion;

the ultimate expression being the repudiation of the

amended 193p Agreement. .
* The NeWw Zealand Government thereafter set about sabotaging

Australia’'s negotiationsfwith the United States; firstly, by

refusing pursuant to the terms of the Melbourne October Agree-

ment to instruct their Minister in Washington,tb proceed with

negotiations in the company of the Australian Minister «udtil

formal concurrence of the British Government had been received».60

a

“
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Furthermore, on the°2nd of November 1941, the American’
Consul at Wellington reported that New Zealand was now pro-
posing a weekly Pan American service terminating on gn alter-

v

native basis in Australia and New Zealand, again contrary to

61 The New Zealand

the’ terms of agreement decided in Melbourne.
Government was, intent upon Jjeopardizing the Australian-
United States negotiations.

Following the Japaﬁese attack on Pearl Harbour on the 7th
of December, a Pan American aircraft positioned in Auckland was
unable to return directly to the United States as a consequence

of which, the aircraft was forced to fly back to New York via

Australia, the Middle East, Africa and South America.62 Pan

American had,even if only as a result of force majeure, succeeded
in landing one of its aircraft in Australian waters.
On the 1llth of December, 1941 the Australian Government

63

forwarded cables to both the New fealand Government and the’

Australian Minister in Washingtone,;4

the }atter cable containing
the same text as that forwarded to New Zealand except for the
statement that the Australian Government coﬁé#dered the matter
one of extreme urgency and instructed Casey to proceed with pre-—
liminary arrangements with the United States Government, while
the New Zealand Government considered, the Australian message.
Both cables stated that following recent reports that Pan

American was not in a position to provide a weekly service to

Australia as discussed in the recent Melbourne October Conference,

"
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. and that in view of "the present grave emergency, the Common-
wealth (Australian) Government was proposing to negotiate some///////
temporary arrangement with the United States Government and
Pan Amer;can, which will ensure that continuous commfiunication
of Australia and the United States shall b%/pwﬁﬁtained."ss
These conditions "impelled" t:i/égsféélian Government “to

offer landing rights in Austra?ig/fo the United States Government

for the duration of the Waf"

"It appears that eover 80 per cent of Pan American
traffic is withr’Australia, and therefore, the
most efficiernt way to handle (the) very limited
facilities~“available would be to provide for

alth (ARustralian) terminus of service,

of course maintaining trans Tasman service.
Thi§ may involve (the) possibility (of) tempor-
ry removal by Pan American of Auckland

///// base equipment to Australia."67

The New Zealand Government was furious. The next day that
Government replied stating that they "were unable to concur in

proposals which they would regard as a breach of the agreement

9 ang 49270

D

reached and confirmed in your telegfams 439 and which

would be very unfair to this Dominio.n."71

On the same day as New Zealand replied, Casey
forwarded a report detailing the United State's position, follow-
ing several consultations with the State Department on the
matter.72 Casey informed the Australian Department of External
Affairs that the Suva circuitious route proposal was owing to
the scarcity of American aircraft, unacceptable. The United

States Government was now considering asking both Tasman Govern-

-ments for permission for Pan American to omit Auckland and fly
ey
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direct Noumea-Sydney or even Noumea-Brisbane, thence via QANTAS
to Singapore. 3

« The American proposai was contingent upon the establishment

“

of the security of the Pacific stopping places and the proposal

was based on the "urgent American necessity to 'maintain air

contact in the Far East".73

Casey emphasised that the above proposal emanated from the
American authorities alone and was not the result of any proposal
74

suggested by the Australian Government.

Thus it was the United States and not the Australian
Government who ultimately decided whether New Zealand
was to be either included or omitted from the Pan ‘American
emergency service,
The Australian Government in conveying their position to
the New Zealand Government, attempted to rationalise their deci-
sion by maintaining that "in view of the urgent military position‘
' we will have no alternative but to agree to the United States
suggestion".7S ﬂ
In response to the accusation that Australia was in breach
of the Melbourne and subsegquent: agreements, the Australian Govern-—
ment maintained that "in consequence of the Pacific war, such a

service has become quite impossible. 1In these circumstances to

speak of breach of agreement is wrong for the basis of the agree-

ment cannot be complied with".76
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that

Paci

Me lbourne discussions and subsequent agreements reached.
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The New Zealand Government was dissatisfied with-the .

they found the severance of New Zealand from the trans

fic service perplexing and disappointing in view of the
77

Discontinuation of the service that Government maintained, constituted

" a breach of the amended 1935 Agreement; "We apparently are

compelled to submit to the breach of both agreements.

n78

In a tone, nothing short of being bitter and outraged, the

New Zealand Prime Minister added:

"Were the decisions exclusively determined by the
demands of war we would be willing to accept, but
the gain to the Commonwealth (Australia) (is)
accompanied by (a) serious loss and war disadvan-
tage to us. We now are to have no air connection
with the United States of America after we had
assisted in pioneering the service and made it
‘'possible. It was our representations and enter-
prise that made Fiji possible as a port of call,
and for the defence of which we spend millions of
pounds and supplied two brigades of soldiers.

The connection with the Commonwealth (Australia)
could have (been) reached by agreemrent but the
proposal (that) cuts the Dominion's air copnnection
.with the United States of America during the war
after five years of pioneering work comes as a
complete surprise. I regret that the present dan-
gerous position of our Dominion and our consterna-
tion that our sister Dominion, Australia, should
be a party to the cutting of an essential war time
service with the United States and an absolutely
necessary link with our Defence force in Fiji,
compels me to plead the matter before vou as we
see it in plain language, in the hope that we can
arrange a readjustment which will be acceptable
and of service to both countries in this critical
time when the fate of both Australia and New Zealand
is at stake."79

\
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The New Zealand Government's sense of indignation was
'
certainly unjustified. The New Zealand Government had for
more than six years either actively or thyough omission defeat-
ed any extension of an American service to Australia. Now
.even in the face of world war, the Government refused to
desist.

The British High Commission in Canberra adopted on behalf
of their Government, a more compromising ana realistic attitude.
The Official Secretary informed the Australian Government that
the British Government appreciated the change in the situation
brought about by the entry of the United Stapeslinto,the war
and the suspension of the Pan American service, and therefore,
did "not wish to press their views upon the Commonwealth
(Australian) Government at this stage".80

The British High Commissioner did, however, express his
concern that in the event any concessions areagranted to Pan
American; they be limited to the duration of the war. "This
had has been the policy which the United Kinogdom Government ///
have pursued in’  many parts of the world where a similar position

. 81
has arisen." ;

Ead

The last word on this matter, at least as far as the
Australian Government was concerned, was contained in a cable
from the Australian Prime Minister directed to the New Zealand

€

Government on the 9th of January 1942 which read:
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"It is unfortunate that the war has altered
existing arrangements but I am at a loss to
understand why you should regdrd this as a
gain to the Commonwealth (Australia) or why
you think my Government has broken any agree-
ment.'"82

In what surely must have written with stronly intended sarcastic

overtones, the Australian Prime Minister concluded:

"I should be most happy to assist you in re-
arranging a Pacific service if you can sug-
gest how it is to be done."83

Casey had in the interim period been in active communica-

tion with the United States Naval and Air authorities, the former

v

having assumed responsibility for the operation of Pan American's

Pacific operations and activities.

84

Initially, Pan American was commissioned to operate to

Australia, via the southern Atlantic across Africa to Khartoum,

later extended towards Singapore, wity/Darwin as the eventual

terminus. .

These plans were, however, revised with the Americans pre-

ferring insteag‘ﬁo brganise the construction of landing strips

3

on Canton Island-*with Christmas and Palmyra Islands as alterna-

) 85 o

tives), Suva and Noumea.

a

.« . . b t n s
The exigencies of war resulted in the rapid construction of

facilities at the above intermediary points and formed the basis

for the war time ferrying’service86 and subsegquently the first

Pan American commercial service to Australia, inaugurated in
v

March 1947.

,

87
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CONCLUSION

To consider and analysise aviation in ﬂ%olatiqn as dis-
tinct from the domestic and external policies of nation is
an uﬂfenable proposition.

Writing in a confidential memorandum to the United States,
President F.D. Roosevelt in 1934, a senior bureaucrat of that
administration wrote that «all governments attach such importance
to civil aeronautiés that foreign aeronautics work is largely
political and military in nature».l The validity of this state-
ment is confirmed by the events described in the preceeding
eleven chapters.

The politics of aviation is a manifestation of a nationg
economic, social and political ideology. &ﬁe differences some-
times subtle account for the divergence and conflict reflected
in the international aviation arena.

To substantiate this contention, it is necessary to con-
sider the wider or broader issuea confronted by the five parti-
cipating governments in this senerio.

For the two Tasman governments, time period (1908-1941)
represented the evolution of an independent foreign policy.

{ The ‘Balfour Declaration of 1926, which declared that the
Dominions were by common consent declared to be «autonomou§
communities»2 and therefore, in no way subordinate one to another,
marked the commencement of this transition and the transformaticn

!

§
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of B/I:itish Empire into Commonwealth of Nations.3 It also
Ancided with the beginnings and developments of intercontin-
/ ental air travel.
’ Reference has already been made to the origins
of New Zealand's foreign policy, where the newly electhd Labour
Government in 1935, declared «a new willingness to take the
initiative» in matters of external affairs or as one historian
wrote, the year 1935 «marked the parting of the ways in New
Zealand's external policy){.
The Fraser Government embarked upon a policy that was both
internationalist and yet imperialist, seemingly inconsistent
€ pbjectives.5 New Zealand was, for example, an ardent supporter
of the League of Nations, not merely f;ar reasons of expediency
a»®

&

but also on moral grounds, it advocate
This in turn created differences of opinion with the -
British Government and necessitated the Prinme Minishter Miche;l
Savage in 1938 to étate that, although New Zealand had disagreed
with certain phases) of ﬁritis,h policy «we have not allowed those

’

differences of opinion to divide the British Tommonwealth of

Natj_ons».7

New Zealand's adherence to the principles of Commonwealth
unity, is attested to again in the words of Savage upon the
declaration of war against Germany in 1939, where the Prime

Minister announced <«wherever she (Britain) goes we go; where

she stands we stand».8
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This prompted one British writer to comment that these
«gpurious loyalties (to Britain) not in any way culturally
significant or (fruitful, prevent New Zealand from facing her
destiny».”

The New Zealand Government's actions during the course of
events éonéerning the\inauguration of a trans Pacific service,
bear witness to this duality in matterd of foreign policy.1

On the one hand, the New Zealénd Goverﬁment maintained
they would promote the interests of the Commonwealth, when during
the course ©f any negotiations with representatives of Pan
American and later the United Sta‘tes Government and as agreed at
Wellington in 1936, the Government would stand fast on the
reciprocity is;ue, thereby guaranteeing fo‘r all intereste;i Common -
wealth governments, reciprocal privileges in the United States.

"I'he New Zealand Government was thereafter afforded numer-
ous opportunities to demonstrate their stated position but capi-
tulated in every inst'ance; New Zealand conceded tq\ the exten-
sion of the inaugural date in 1937, agreed to a chah/éé of route
in 1939, failed to insist upon the inclusion of Fiji as a transit
pointw en route and committed their most fundamental:error in 1935
by negotiating an agreement with Pan American as opposed to the
United States Govlernment. )

The New Zealand Government's concilitory attitude and

actions bear credence to the contention, that in attempting to

reconcile its COnflicti%g objectives, that government opted

*
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for the promotion of their own interests. Indeed retention of

New Zealand as the sole terminus and khub for all southern Pacific

<

operations, would certainlyuhave satisfied and enhanced that

government's «internationalist» aspirati?ns, an important
adjunct to the nation's newly defined role in the world's poli-
tical arena. ‘

However, adherence to one set of principles while ostensi-
bly promoting severai~ other ideals in international affairs,
exacts a price. New Zealand's continuing devotion to ensure the

N
imp%ementation of the Pan American service, seriously weakened
the solidérity of the Commonwealth coalition in extracting from
the United States Government r®ciprocal priviléges. More impor-
tantly, the New Zealand Government's actions in disregarding the ‘
resolutions réached in Melbourne in October 1941, stood to
seriously jeopdrdize Australia's primary line of defence communi- '
cation with the only ally who was in any position after 1941
to assist either Tasman Government.

New Zealand's indignation at Australia's decision to ahide
by an American proposal calling for the immediate establishment
o;‘_ a trans Pacific in the aftermath of Pearl Harbour, is,
therefore, unjustified and exemplifies the rigidity that had the

v

beseét the New Zealand Government in relation to the operation of

the southern Pacific service. g
The New Zealand Government's attitude, at this time, indeed

naive attitude, was found on the steadfast belief that the
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British Government would ensure the security of the region, a
belief that was abruptly shaken with the fall of Singapore and
the sinking of the Prince of Wales and the Repulse, «substi- -

tutes and not envoys for the great fictitious Pacific fleet».ll

New Zealand now looked to the United.States as the ultimate
guarantor of its security.12

. The inter war years also marked a significant period in
the development of an external policy for the Australian Govgrn—
*ment, in turn a reflection upon a period of turgulence in domes-

tic Australian politics.

0

After a display of assertiveness at the Paris Peace Con-
N . R N
ference in 1919,13 external Australian policy was described
thereafter as entering a «post Versailles lull», a situation

that continued for a further sixteen years.l4

o However, the vears 1935 to 1941,15 marked tHe end of that
! «lull», when the country was compelled to come to decisions on
issues posed by the combined threats from Germany, Italy am*
Japan, <«the impossibility of isolating herself in the hands of
the U.K. Government was increasingly apparent».16
Indeed the years 1935 to 1941 coincide precisely with the
period during which the Australian Government devoted serious
considerat;on towards the establishment of a trans Pacific air

service, an issue that assumed greater importance as the likeli-

hood of a world conflict increased.
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Specifically, Australia's foreign policy during this per-—
iod was based upon the following considerations - imperial
devotion, fear of Japanese economic expansion and a deep resent-
ment of United States policies, both economic and political.l7

Each of these considerations is reflected in and permeates
the attitude exhibited by the Australian Government towards the
trans Pacific issue, each consideration assuming a different
level of importance at various times. )

For éxample, the Australian Government's adherence to the
concept of Commonwealth unity, specifically at Britain's insis-
tence to defeat the encroachment of American aviation interests,
appears to have exerted a strong influence on the Government's
attitude and policies subsequent to the Imperial Conference in
London in 1937 Qhére the guidelines for Australia's intermnational
aviation policy for the next three years appear to have been
formulated.

Prior to this date the Australian Government tended to
exhibit a far more independent stance in mattexs concerning
aviation, although singula{ly more protectionist in nature.

The accession to gggugrime Ministership by R.G. Menzies
in 1939 may have confirmed the Americans worst fears pertaining
to the likelihood of the establishment of a trans Pacific service
into Australia by an American car;ier, as Menzies was widely
regarded as maintaining a veneration «indeed, almost super-
stitious respect» for the idealé of the Commonwealth and British

R, , . 18
civilization in general.



When asked whether a Dominion should formulate a foreign
policy and announce it whether or .not i% was in line with Great
Britain's, he replied that to adopt such a line of conduct would
be suicidal, <«not oniy for us, but also for the British Empire
as a whole....I have always beligved...that the British Empire
exercises its greatest influence in the world when it speaks
out with one concerted voice».

This adherence to the principles of Commonwealth’ unity
is reflected and figures prominently in the course of considera-
tion by the Menzies Government of whether to concede lénding
rights to Pan American. However, while Menzies was Qescribed
as the <«theoretician of Coqmonwealth relationships», he\was
also increasingly‘conscioﬁs of the wvalue and impprtance of a

United States alliance.

A In Menzies' first message to the Australian people as

Prime Minister on the 26th of April 1939, Menzies addressed the
basic issue of international affairs as seen from an Australian

prospective:

«In the Pacific we have primarily responsibilities
and primary risks. Close as our consultation with
Great Britain is, and must be, in relation to Euro-
pean affairs, it is still true to say that we must,
to a large extent, be guided by her knowledge and
affected by her decisions. The problems of the
Pacific are different. What Great Britain calls
the Far East is to us the near north. I have be-
come convinced that in the Pacific, Australia must
regard herself as a principal player providing her-
self with her own information and maintaining her
own diplomatic contacts with foreign powers.»20

3
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In furtherance of this objective Menzies appointed

R.G. Cagey és Australia's first diplomatic appointment, who as
.previously described, exerted a considerable influence in
the conduct and course of negotiations with both the United -
States Government and representatives of Pan American from
1940 onwards.21

Indeed so much importance was attaig?d to the appointment
to Washington, that Menzies considered rési@ning his Prime
Ministership and assuming the position himself.22 Ironically
some political commentators consider the appointment of Casey,
then Minister of Supply and Development, as the first in a
,series of events which led ultimately to the defeat of the

Menzies Government - Casey's resignation necessitated the con-

vening of a by-election which the United Australia Party ultimat-

ely lost.23

The accession to office of the Labour Government led by

AN
\ John Curtin on the 7th of October 1941, was accompanied by the

‘following statement by the Prime Minister:

«Without any inhibitions of any kind, I make it
quite clear that Australia looks to America, free
of any pangs as to our traditional links or kln-
ship to the United Kingdom....»24

This government's more independent stance25 ‘or at least
less inhibited and more publicly stated position, concerning
the direction and future of Australia's external policy is
reflected in the accelerated re-appraisal and review by the

Government of the Pan American landing right and reciprocity
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issues. The Australian Government was simply no longer able
to press for reciprocity given the circumstances, and being
less altruistic in such matters than their New Zealand counter-
parts, acceded to the demands or proposal of the [United States .
Government; a «fatal necessity». |
In the absence of world war, it is interesting to specu-,
lace whether a redirection in emphasis of Australian external
policy would have occured, at leasf as rapidly, with the conse-
quent concession by the Australian Government to the United
States in allowing Pan American to enter, before any assurances
of reciprocity were guaranteed in a bi-lateral treaty.
Hypothetical considerations aside, it was the 1o§ic of
events which ultimately forced the Australian Government to‘
reconsider its position, both in respec¢t of its general external

policy and more specifically, the reciprocity issue.

Beginning in 1940, it was simply no longer tenable for the

Australian Government to rely upon the such nebulous concepts

as Commonwealth co-operation, particularly when two of the

chief proponents of the principle were acting in a manner con-
— trary to their stated position.

It appears that fr%m 1937 onwards, the Australian Government
alone appeared to be adhering to the principles contained within
the Imperial Conference résolutions, a position that Feriously
complicated and jeopardize\ that government's relat%Pnship with

¥ the only world power that was in any position to assist andi

5

ensure Australia's ultimate survival.

o .
Fhek,



314

The warnings first by Kelly and Parkhill and later by
Robinson bear testimony to the fact that Australia's uncompro-
mising position or stance on the reciprocity issue had up until
1940 when an abrupt revision and re-appraisal occurred  stood to
seriously affect Australia's relations with the United States.

It was %nly with Casey's dire warnings coupled with the
realisation fo%lowing Menzies conversations in London in 1941
that the issuetof reciprocity was reassessed and placeg e
in proper persﬁective.

The British Government who had so strenuously advocated
Commonwealth unity, which it declared was necessary to meet
the challenge posed by the Americans, was for very practical
reasons, also compelled to reassess its position but at an
earlier date. This accounts for that government's decision to ,
grant Pan American landing rights into Singapore without any
assurance of immediate reciprocity being conceded to by the
United States Government.

The precariqus situation in Eurcpe also compelled the
British Government to reassess its position regarding their
participation in the trans Pacific service which it admitted .

«only served as a link between Australia, New Zealand and

Canadar. {

Thus the grandiose plans and schemes initiated by the
British Government which envisaged the establishment of an all
red route», were placed in abeyance, until the problems closer

to its own shores were resolved.
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The Canadian Government viewing from a distance the acti-
vities of the four other governments regarded the matter as are
of no vital or pressing urgency and consequently assumed an
attitude akin to that of informed disengagemént. Canada was
simply far more concerned with the problems of the northern
hemisphere,

However, problems between governments of the northern
hemisphere were and are directly related to and responsible for
the problems of the southern. . i

Specifically Anglo-American relations which throughout the
inter war period were described as tense, were transplanted and
reemerged disguised as adopted policies of the two Antipodean
Commonwealth Governmehts. This, for example, accounts for the
hostility some prominent members of the Australian Government
expressed to U.S. economic and political policies, espe-
cially during the eariier half of the 1930s decade.26

Many of the Anglo-American problems emanated from the
imposition by the United States of highly proteptionist tariff
barriers, culminating in Lhe enactment of the Hawley-Smoot
tariff schedules in 1930. These tariffs instead of contribu-
ting to a stimulation of the American economy, added to both
domestic and international decline.27

However, despite attempts by the more flexible and inter-
nationalist Roosevelt Administration, that government was unable

©

to reverse the American tariff policy in any significant manner
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as the general mood of the American people appeared to be

N . 2
bent on a protectionist mentality. 8

Opposition to economic isolationism after 1932 was
championed by Secretary of State, Cordell Hull, described as a

29 e,
This may account for

«fervent economic internationalist».
Hull's reservations concerning the practice of Pan American
entering iﬂto its own negotiations, the benefits of such/?/
practice regarding reciprocity or the non commitment the%éof

being well known to certain Executive Departments of

the American Government. (

Hull's opposition was insufficient and inadequate to redress
that prac?ice, pargicularly where the economic interests of the
carriers were concerned - «maintain traffic to and from the
United States as 100 per cent American flag»30 - and more impor-
tantly where the Navy and War Departments considered access to
strategically sensitive American territories, undesirable.

The Hawaiian access issue may indeed be regarded as the
cornerstone of American Pacific aviation policy. Akl agreements
permitting access by Pan American to nations bordering the
Pacific were conducted and concluded by that airline, specifically
to avoid addressing the issue of reciprocity and hence access
into Hawaii. | n

Ironically, in an interview conducted almost exactly 50
years after the adoption of that policy with Welch L. Pogue
former general counsel and Chairman of the Civil Aeronautics

Board, the merit of such a policy was questioned.31
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.

What the Japanese hoped or could have achieved in terms

of gathering data and information on a regular commercial flight,

El

which they were not able to gathef or indeed did gather through
other means, leads one to question the value and effectiveness
in adopting and promoting such a policy.

The practice of the United States Government in discrimin-
ating between various governments, through the use of private
international contracts as opposed to government bi-laterals
and specifically to avoid addressing the reciprocity issue for
either military of economic reasons, supports the
Australian Government's position in refusing to negqotiate and
concluded an agreement on such a basis.

Australia was simply not prepared to succumb to such dis-
crimination. The intervention of the Second World War permitted
a total reassessment of American international aviation policy,
although judging by events within the United States prior to
1941, the impetus for change had already been set in motion.

With the first serious and successful challengé to the
venerated position assumed b§ Pan American32 and the acceptance
of aviation as a viable means of'interpational and domestic
travél and tramsporation, largely as a result of the war, the

stage was set for the commencement of a new era in American

a

‘international policy.

Consolidating its position, the United States and the
British Commonwealth coalition met again in confrontation at

Chicago in 1944.

Sadk
N - “
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The Commonwealth bloc, although exhibiting differences ,
amongstkthemselves, envisaged and advocated the adoption of
a different international legal order , one which entailed

economic control by an international intergovernmental body.33

This was opposed by the United gtates, who while conceding
to the necessity of the establishment of a world organization to
supervise technical and safety problems, advocated that each
nation should be left with wide and uncontrolled economiciand
competitive powers‘.B4

A compromise between the two rivalﬂfactioﬁs was
reached, not at Chicégo but at Bermuda on the 1lth of Febrqary,
1946, Ironically, the pr;nciples on which.tﬁat agreement were
concluded were not thosehon which either Britain or the United
States contended so bitterly at the Chicago Confere'q_ce.3

The unified opposition by the Commonwealth’Governments and
the arguments proposed which were cont%ary to the poéition assumed
by the United States, were in principle if not reality, the
basis of the dispute centered in the southern Pacific, the
previous decade:

Economic regulation by an impartial, internationally
regresented central authority would ensure equality between
states, denied préviously, for example, where the United States
refused to grant reciprocal rights theréby creating the potential

for an American monopoly.
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)

Reciprocity is still a contentious issue between certain
governments and was for, many years between the United States and

v
Australia. However, itsterms of reference have since Bermuda
been much narrower ., .
3]
There is no contention, as was submitted in Chapter V,

that as a principle of international law a state conceding operating r;ghts

be accorded reciprocal operating privileges in the grantee state.

g
&

The difficulty arises, however, in decidipg how frequemtly that

right should ?e exercised so as to attain some degree of equalit
between the contgacting states, or more specifically how the 1
words <«fair and equal opportunity» should be interpreted.

0.J. Lissit%yn, writing in 1942, remarkeﬂ'that‘«national
iﬁteregt in the commercial aspects of aviation was overshadowed
by ‘the importance of air transport as an instrument of national
policy - economic, diplomatic, and military.»36. ’
‘ This analysis is certainly correct and would uﬁdoubtedly
apply to the events described in this thesis. However,
consideration and application of -Lissitzyn's remark to a con-
tempory international aviation environment requireslsome addi-

tional comment.

Certainly; ecénbmic, diplomatiec anddmilitary policies are
important.considerations in the formulation of any nation's
inte?nﬁtional aviation policy. However, a government's interest 7
in the economic viability of a carrier's operations reflected

in that carrier's financial statements, are today of almost

paramount importance to a government. This is hore so where a

[
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government retains a financial interest "in that carrier.
Even the United States Government in the aftermath of the
implémentation of its «liberalized» international aviation
policy, is now intent upon promoting the economic interests of
of American incorporated carriers.

It 1s of significance to note that prior to the Second
World War, the technology of thé industry did not permit the
widespread operationlof economically viable operations.t

Hence, the emphasis of governments during that period was
upon policies designed to enhance, for example, the national
prestige of a nation. This i1s evident in the formulation of the
Commonwealth trans Pacific air service, which was designed to )
complete the «All Red» or British route around the worlg'«in the
days when red was a respectible colour».3

The British alone ultimately operated a southern Pacific route
38 ‘

N b

but not until 1969 and following several years of operation
the service was dropped, primarily on economic grounds, testi-
mony to the partial inaccuracy of the Lissityns remark as applied
to a contemporary environment. o

As an epilogue to this thesis, it is of interest to note
the present negotiations being conducted between Pan
American and United Air Lines, the former carrier reportedly
intending to sell its Pacific operations to United.39

Both airlines have experience in the operation of services

to Australia, United having flown under a United States military
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contract for the duration of the Second World War but subsegquen-
tly and -alone amongst other American carriers, expressed no

ihterest in operating scheduled international services

thereafter.40

Pan American's withdrawal marks the passing of an era

v

and considering the difficulties that carrier experienced

initially»in attempting to secure and operate services to the

© souther Pacific, a major decision.

During the course of the introduction to this thesis,
reference was made to a rhetorical question posed by the American
Consul in“Wellington, George A. Bucklin, who in light of the
difficulties the New Zealand Government was expressing as gé the
terms‘gf the agreement about to be concluded with Pan Am?rican,
gsked why «so little co-operation (should exist) between a

..} .
similar "people who are their closest frlends?».41

A 4
One answer may be found in the comments of former Austra-
lian Prime Minister R.G. Menzies, who when writing of Australian-

American relations remarked:

«friendly sentiments, though they ungquestionably
exist and flourish, can occasionally change....

sometimes for the most superficial reasons.»42
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AGREEMENT CONCLUDED BETWEEN PAN AMERICAN
AIRWAYS INC. AND THE NEW ZEALAND GOVERNMENT
NOVEMBER 1935

ARTICLES OF AGRECMENT made thus 25th day of November, One thousand nine
hundred and thirty-five, BeErwren His Masesty THE King (heremnafter referred
to as ‘“‘the Crown'’) acting by and through the Right Hopourable Joscph Gordon
Coates, the Minister of Transport of the one vart, and Pan AMERiCAN AIRWATS,
IncomPORATED, 8 body politic and corporate incorporated 1n the State of New York
in the Umited States of Amenca and CAITYIDg ON OF pfoposing to carry on in New
Zealand the business of air transport (hereinsfter referred to as ‘‘the Company’”)
which expression shall include ita successors and assigns where the context %o re-
quires or admits of the other part WHERENT it 13 mutually agreed and declared
between and by the parties hereto in manner following that 1s to sav-

1. Subject to these presenta the Crown will to the extent hereinafter appearin
grant to the Company facilities for conducting an air service for passengers an
mails and othet cargo between such aerodrome or aerodromes in New Zealand as
the Crown may from time to time designate and such aurport or sirports on the
Pacific Coast of the mainiand of the United States of America as the Crown may
from time to time approve and vice versa by way of the Hawanan Islands or any
other practicable route from time to time approved by the Crown.

2 The Company will commence the said semice not later than the thirty-first

day of December, One thousand mine hundred and thirtv-six, Pronded Always,
That if by reason of unforeseen difficulties the Companv shall be unable to com-
mence the <aid ~ervice by the last-mentioned date, the nme for commencement
may with the consent of the Mimster of Tran<port be ettended to the thirty-firss
dav of December, One thousand nine hundred and thirty -zseven

3 The Company will maintain the ~aid <ervice continuously for a period of ten
vears from the date of commencement with the frequenev heremafter -pecitied
and the mutua] oblhizanone af these preeents ~hall continue durning such period of
ten, vears and no longer subject to prior determunation by the Cronn as here-
inafter provided.

4 The Company will maintain the said service during the said term of ten vears
by the desparch from each terminus of the ronte of at east tow aireraft 1n everv
ealendar month cluring the <aid term and no* more than two areraft 1o everv .
wech dunng the <aid term such arcraft tv be de~patched substantiallv at equal
intervals of time and to complete the journev without undue delay en route:

Prorded aurays, That it shall not be necessarv that the whole of any tnp be
conducted by means of the same aireraft but different sircraft mav be used for
various sections of the route -ubject to the avuidance of und. e delsv 10 trans-
shipment-

rovided also, Thar the Company shall not be liable for anv | ~each of this ~lause
due to accident stres of weather, or other causes bevend the reasonablescontrol
of the Company , financial difficulties not to Le deemed -ause< hevond the control
of the Company for tho'purpoues of this article

& For the purposes of Article | hereof the Crown—

(i) designates the serodrome at Auckland as the New Zealand terminus of
the route,

(1) approves of Sﬁn Francusco as the United Stslt)a terminus of the roult:l;.

(1) approves of Honolulu Kingrnan Reef and Pago Pago as the regu
alighting places en route and as places defining an approved routa.

6 So long as the route defined In the list preceding srticle hereof shall be
spproved by the Crown every aircraft used in the said serviee shall (unless pre-
vented by accident stress or weather, shortage of fucl, or other inevitablc cause) if so
required by the Crown and upon receiving three previous days’ notice of such
requeat alight at Apia for the purpose of em or disembarking s passenger or
pamengers or taking up or ivering mails, any such ajreraft alighting at
Apia pu.suant to such a request may take up or deliver mm other than pas-
sengers or inails co od to or receivable at Apia, but no shall be required
to t at Apia solely for the purpose of taking up or delivering cargo other than
passengers or mails. Ayh is accordingiy approved by the Crown aa an alighting
place for the purpomes of Article 1 hereof. :

7. The Company shall maintain the said senice by mesns of aireraft the mini-
mum pay load of which shall be approved by the Ministér of Transport and in
the event of being unable at any time to carry all the traniport offering by means
of the service for tbe tune being maintained in accordancd with Article 4 hereof
shall accept such transport i the following order of preferehce:

(i) Mails handed to the Company by the Poat and

{1i) passengers to or {rom the inland of New
application for transport and their personai luggage up to & reasonable weight
per pamenger required by the Minister of Transport;




(1) passenges to or f[rom any dependency or mandated territory of New
Zealand 1n order of application and their personal luggage as aforesad;

(iv) passengers other than as aforesaid;

(v) eargo other than malls.

8. WHEREAS by the Air Navigation Regulations 1933 provition is made to the
effect that no person shall flv an aircraft within New Zealand unless the mircraft
posaesses Lhe nationality of a contracting state . that 12 to say, a State which ia for
the time being & party to the Internatijonal Convention for the Regulation of
Aerial Navigation ugned at Paris on the thirteenth day of October, One thousand
nine hundred and nineteen. but that the said provision shall not apply io certain
events to the awrcralt of a State with which a special convention relating to sur
navigstion entered into by or on behalf of the Government of New Zealand is for
the tume being 10 foroe, Axp WHEREAS the Government of the United States of
America 18 not a party to the International Convention above referred to nor is
there anv special convention existing between the (Governments of the Unted
States of America and the Dominion of New Zealand relating to mir navigation,
Now THEREFORE 1t 18 mutually understood and agreed bv and between the parties
hereto that the Muister of Transport will use his good offices with the Minister of
Defence that the Company mav upon application obtain An exemption from the
operation of the Air Navigartion Regulations 1933 msofar only 8« such regulations
preciude atreraft other than such as poswess a nationalits of either a contracting
party to the said Internatiomal Convention or a party to a special convention as
ahove-deseribed from v ing over the Donunion of New Zealand or 1ts dependen-
cies or mandated territonies of 3 rerritonal vaters

9 Except with the special pernus«ion of the Crown and under such arrange-
ment< a-~ may hereafter be made between the Crown and the Companv the Com-
pany shall not earmy pas-enger: or mail or other cargo hetween anv place in New
Zealand its dependencie~ and mandated territornes ani anv other place 14 Vew
Zeeland, its dependencie~ and mandated territornes nor permit anv person to use
anv arcraft belonging to the Compant ~o to carrv any passengers or mail or other
cArgo

10 The Compant <hall net without the prior watten cousent of the Crown
(¢ hich 1t shall be 1u the uncontrolled di~cretion of the Crown to grant or athhold)
assign. transfer, delegate, sublet, or otherwise part with the powers nghts or
benefit conferred hy these present~ whether wholly” or in part

Prorided always That thee stipulation ~hall not apply to an assignment transfer
delegation subletung or other parting with such powers, nghts, orbenefits vrany of
them n favour of any corporate » the majority of the capital st,ck of which
18 owned directiv or indirectly by the Company

11. In the normal conduct of the said service the Company shall be entitied
to use only one designated aerodrome or alighting place (together with the neces-
sary facilities appurtenant thereto) in New d but 1n the event of accident,
atross of weather, shortage of fuel, or, other emergency the aircraft of the Company
shall be entitled to alight at any place within the Territories and territorial waters
of New Zealand ita dependencies and mandated territories subject always to
oomplisnoe with all statwtes and regulations and bylaws thereander relsting to
the alighting of aircraft at any soch respective place.

12. Wnzazas these presents are entered into u the faith of reciprocity
between New Zealand and the United States of ica an hting
facilities and international services, Now Taxaxroax it is hereby declared —

(i) should any person being a British subject (including a corporate body

oorpontodunduunhnolmyjurbdicﬁonwithinthBﬁthom-
monwealth of Nations), at any time during the ecutinuance of thewe presents
fathopurpmdinnumn&lxgnmﬂndrmﬁeemnmy&::in
the Dominion of New Zealand any British possession in the Pacific or
on the Pacific Comat of the Cantinent of North Amerien, apply to the Govern-
ment of the -United States of Ameries for permision to make regular alightings
and emergency alightings respectively substantially to the like extent as is
set out in Article 11 of these presents at any plaoce chasen by the applicant,
being a place requiiriy open to commercial sircraft of the United States of
America, in any territory being part of or administered or occupied by the
United States of America; and

(1) should the prior approcal of the Crown have been given to such ap-
.pheition and notice thereof have been communicated to Pan -Amernican
Airways, Incorporated, its sucoessors or assigns- or

(iri) should such permission not be granted to the satisfaction of the Crown
within three calen months after such application has been made to the

&7
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Government of the United States or having been granted be thereafter with-
drawn or modified or in the opinion of the Crown by nengmum direct or
indirect be m&d or whon&wor partially nullified in effect, then, and in
asuch case it be lawful for the Crown immediately or at any time thereafter
to give to the Company notice terminsting theee presents st the expiration
of twelve months the date when such notioe is given and upon the
expiration of such period of twelve montbs these presents and all powers
rights and benefita hereby conferred shall immediately cesse and determine
and no claim for compensation or damage or otherwise howsoever in conse~
quence of sach determipation shall be made or preferred by the Company

inst the Crown or the Government of New Zealand or any officer of the

vernment whether by legal g8 or in any other manper without
prejudios to the Labllity of the Comapny in respect of any antecedent breach
nonobeervanse or nonperformasnoce any provision oontained in these
presents. .

13. The Company shall enjoy sll the nghta 10 respect of real and personal
property in New Zealand and all the contractual nghts and nght to benefit of
public services whach are from time to time svailable to alien fnends pursuant
to the Bntish Natiooality and Status of Aliens in New Zealand) Act 1928 and
shall in respect of its operations and its real and personal property be subject to
the same taxation and entitied to the same immun:ities from taxation as all other
companies incorporated abroad and carrying on business in New Zealand.

14 The Mimster of Transport will use his good offices with the Minister of
Telegraphs that the Company mav on due application in that behslf obtan a
Iicense for the estabiishment of a private commercial station under Part V of
the Rad:io Regulations 1932 to be licenser {or the priate correspondence of the
owner to the intent that such station shall serve as a radic mud to navigation and
operation of mireraft emploved 1n the sa:d service

Prorided always, That the Company shall make the use of such station available
for the, bepefit of ether arcraft than those employed o the said service upon
such terms and conditions as mayv be agreed upon between the Company and the
owner of such other aircraft ar fajling such agreement upon such terms and con-
ditions as the Minister of Telegraphs may decide to be fair and reasonable

Provnided also, That such license may be subject to the following conditions

(17 The lLicense may be cancelled upon six calendar months’ notice, pro-
vided that another suitable beacon service 13 made svailable, cancellation
to confer no right to compensation or obligation upon the Crown to take
over the plaat.

(i) The Company shall submut to the Miniater of Telegraphs for approval
particulsrs of the wave-lengths on which it is demred to operate power
polar di of rediation, and full technical detauls of the equipment pro-
posed to be installed and method of operstion.

(iii) The emimsions from the beacon ahall be such as not to interfere with
other beacon er radio servicss.

dl&. The lhgr:‘!w 'lthhndu-a hhlfood omi:u with the Mintster
IW? Company may, on due application in that behalf, obtan
i the t ogﬂo stations under Part 111 of
Radico Regulatioes, 1 to be- sstablished on mircraft employed i the said
sarvioe and for the establi t of & private. commercial station under Part
V of the Radio Regulations 1932, the latter to be licensad for general publie
sorrespondence and for the private correspondence of the owner subject as
regarda the last-mestioned station to the following conditions.

(i) The station to be used ooly for communjoating with (i) aircraft em-
ploved in the said service when ﬂyhzubetm New Zealand and Samoe,
snd (i) the messest regular overseas alighting-place, i. ¢, Pago Pago.

(1) All messsges to be in plain language and to reints ouly to the operstion
of the service between Pago Pago and New Zealand no m to be for-
warded to Pago Pago for retransmission to destinations beyond that place.

{(ni) All public correspondence conpected with the service to be handled
%: stations under the control of the New Zealand Post and Telegraph

partment. :

(iv) The wawe length to be used from time ta timd to be in sccordance
with tbe Regulationa attached to the International Telecommunication
Convention. It will be open to the Company to submit the wave length
considered to be the most suitable but the final decision to rest with the
Minister of Telagraphs,
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. - (¥) The transmissions from the station not to interfere with other radio
ssrices operating to, from, oc within New Zealand. .

(vi) Ths Ministet of Telegraphs to have the power to cancél the license
if it be found that a coordination of radio {acilities is desirable in the intearests
of mircraft genersily. Such canceliation to confer no right to compensation
or any obligation upon the Crown to take over the plant.

(vi1) Technical particulars to be supplied as may be required by the
Minuster of Telegraphs,

16. In the conduct of any aircraft used in earrying on the smid service the

Company shall at all times comply snd cause compliaace to be had with the Air
Navigation Act 1931, the Customs Act 1913, the Health Act 1920, the Land and
Income Tax Act 1923, and tha Post and Telegraph Act 1928 and all regulations

in

force thereunder; and generally comply and cause compliance to be had with

the laws of New Zealand and its dependencies and mandated territories

17. These presents shall be deemed to be entered into under the law of New

Zesland and any questions arising out of the interpretation and enforcement
thereof shall be decided nccordinﬁ to the law of New Zealand. '

18. All contracta of carnage whether of passengers, mads, or other cargo by

aircraft used in conducting the said service shall be deemed (wherever entered

into) to be made under, and shall 1n sall respects be subject to and conform with, the

Iaw of New Zealand., |

of

will not in the Courts of any country plead lack of junsdiction win the SBupreme |

19. The Company submits to the jurisdiction of the Supreme Court in respect
these pressnts and in respect of any such contract of carriage as aforesaid and

Court but will, in any place where it 18 sought to enforce a judgment of the Supreme
Court, acknowledge that such judgment is binding upon and valid against the

mpany.
20. Any designation, request, consent, approval, or notification to be made or

given by the Crown under these: presenta be sufficient \f given in writing

signed by the Minister of Transport for the time being or by any member of the

Executive Council acting on his behalf or by the Commussioner of Trmg;orz or
i

any other offfosr of the Public Service thereto suthorired by the said

nster

or any mehber of the Executive Council acting on his behaif and shall be sufficient,

4
ar

to

the provisions of these presents, the Crown may by notice to the
the Company to nxnaf

delivered to the attorney of the Company in New Zealnnd for the time being
delivered at the offica or principal place of buminess of the Company in New

Zealand duning ordin"u'ﬂomce hours, to any person appeanng for the time heing

have the control of sych office or place of business.

21. If, at any time, the Company shall fail to observe or conéply with any of
ompany require

y such failure and, if such failure be not remedied to the

satisfaction of the Crown within three caleiidar months or such further time ae
the Crown may consider to be ressonable, then the Crown may by further notice
to the Company terminste the agreement coatained in these presents snd there-
upon these presents and all powers, righta, and benefits hereby conferred shall
immediately cease and determine and no claim for compensation or damages or
otherwise howsoever in consequence of such determination shall be made or pre-
ferred by the Company againat the Crown or the Government of New Zesaland

or

manner, without prejudice to the liabiuty of t
cedent breach nopobservance or nonperformance of any provision contained 1o

th
sh
to

above written.

any officer of the Government, whether b[:' lgd proceedings or m{ anyv other
e Company 1n respect o ¥ ante-

es¢ presents, .
22. All references in these presents to any statute or any regulationg thereunder
all be deemed to import a reference, as the case may requure, to every statute

amending or replacing such statute or to any regulations thereunder from time

time for the time being in force.
In WiTnEss whereo! these presents have been executed the day and year first

J. G. Coatrs.
Bigned by the Right Honourable Joseph Gordon Coates, the \Minister of Trans-

port, in the presence of:

T. R. Aicxin, .
Private Secretary, Wellington.
PaN AMERICAN Airwars, INCORPORATED
By Lisux Aroerrox (Its sttorey)
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. DOCUMENT SLANTED
i pocument incliné

' ' -

. . ) ' h
Signed by Pan American Airways; Incorporated, by {h attoruey, Lisle Alderton,

in the presence of: .
H. Brramaw,

Prefessor of Economics, Auckland. °
In the matter of the Justice of the Peace Act 1927 and the Property Law Act 1908

I‘, l{,m: ArvenrTon, Of Auckland, solicitor, do solemnly and sincerely declare
as follows:

1. That | am a substituted attorney of the above-named Pan American Aur-
ways, Incorporsted, by virtue of the following instruments, namely, first deed,

li, or power of attornev given by Pan American Airways, Incorporated, in
avour of one Harold C. Gty thersin named bearing date the 10th day of June
1935, and secondly, deed, pall, or instrument of substitution given by the said
Harold C. Gatty i favour of me this declarant and one Bryan Huslop Kingston
therein named jointly and severally and bearing date the 21st day of September

1935,

2. That I have executed the foregoing articles under the authonty conferred
upon me b{ the instruments hereinbefore mentioned. LT

3. That | have not received any notification of the revoeation of the said inastru-
meants or either of them whether by the winding up or dissolution of the said
Pan American Airways, Incorporated, or the death of the said Harold C. Gatty,
or otherwise howsoever, but each of them is still in full force and effect.

And I make this solemn declaration conacientiously bylieving the aams to be
trus and by virtus of the Justioes of the Pesoe Act 1927,

) . - LisLs ALpERTON.
Declared st Auckland this 25th day & November 1034 before me:

A. K. Norma, . i
A selicitor of the Supreme Court of New Zealand. ‘ \

L

s s €
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THE 1939 AMENDMENT

Domuxion or Ngw ZEALAND,
Orrice or Tap» MmnisTER OoF Drrenck,
Wellingéon, C. 1, 7th July 1939.

Hazowp Gatrr, Esq,
Pan-American Airways Company,
P. O. Bozr 1587, Auckland, C 1
Deanr Sir" | have to acknowledge the receipt of your letter of the 22d June
I am happy to note that vour Company expects ta be 1n a pusition to resuine its
service to New Zealand about the end of July and I have recenved with <atis-
faction the Company's undertaking to make evperimetal flights to Suva and to
continue to use that place as a port of cali should it be found practicable from the
techmcal and operational pomt of view
For the purpnse of these experimental fights. and on the nnderstanding that the
whole Gtnation will be open to review should the inclusion of fuva a~ a regular
alighting place prove to be impracrticable from the pomnt of view of your C ompany,
the New Zealand Government approves of the necessary clange 1n route to mn-
clude Canton Island and Noumcea 1 heu of Kingman™ Reef and Pago Pavo
- It 1» conremplated tha. i the near future full faciinies witl be provided at
Suva by the Brtish authorities concerned and these facriitio~ will be availlabie 10
vour Company on the same terms and cotditions a~ would be applicable to any
British ~ervice that mav bhe inaugurated
Yours fatthfully, -
F Jovr~

& Vinister of Difinee.

:
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APPENDIX IIT

PAN AMERICAN AIRWAYS CERTIFICATE OF PUBLIC .
CONVENIENCE AND NECESSITY - NEW ZEALAND .
OPERATIONS APPLICATION

e

In October 1940, hearings were conducted before the o
Civil Aeronautics Authority pﬂrsuant to an application filed
in October 1938 by Pan American for a certificate of public
convenience and necessity authorizing the carriage of persons,
property and mail between the terminal points o©of San Francisco
and Auckland via Los Angeles, Hénoluiu, Canton Iéland and
Noumea.

Specifically the application was filed before the C.A.A.2
éursuant to Section 401l(e) (1) of the Civil Aeronautics Act of
1938, more commonly referred to ag the grandfather clause,3
which required that a certificate of public convenience and
necessity should only be issued upon proof that during the so-.
called ‘'grandfather period',4 the applicant was an air carrier,
continuously operating as such (excebt as to interruptions of‘
service over whgch it had no control), unless the service it
.rendered for suéh period was inadequate(and inefficient.

Broad questions of public convenience and necessity were
thus precluded by the statute from coming before the Authority

for determination, since the principal issues were confined to

the citizenship of the applicant, the scope and continuity

3]




of its opération, the extent of i4s authorisation by the .
Postmaster General, and the adequacy andiefficiency of -its
service.

It is of interest to note, however, that unlike previous -

1

grandfather clauses, inserted into Federal legislation, the

<

Act did not specify bona fide operation during the grandfather

] e

-

period.6 B

buring the course of debates and hearings leading to the
1938 Act, Congress spent more time in the coﬂsideration of this
clause than it did of any,other“provision of the Act. \The
rationale bghind insertion 6f thé clause.as disclosed in the
transcipts of the Congressional hearings; was to p}ovidewa
preferential place to those who had expended money, energy .
and initiative in pioheering an airline,7 an argument that \
Pan American and in particular its Presideﬁt,'JuénMTrippe; .
advanced‘with)great veracity during the course of the following
decadé in order to secure its position as the United States'
preeminent international carrier.

, To require an“established carrier to prove‘convenience
and necessity before it was pgémitted to péntlnue its serviée
would, in effect, it was argued! penalize that carrier for
having pioneered a servicéﬂ while the existence of an already

established service, should be a sufficient guarantee of public

conv?nience and necessity to warrant its continuance.

o
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1

More importantly, it was considered by the proponents

2

of the bill that in the absence of such a clause, bidders
MMight acquire rights that were not warranted, and create a
mad scramble to establish routes and secure airmail contracts
that would destroy the industry a situation deemed contrary to
the avowed purpose and intent of the legislation which was to

import primarily a degree of financial stability to a still

fledging and infant industry.

»

The importance of s. 401 (1) (3) with respect to domestic

carriers is undeniable with the frequently cited result that

o

it consolidated the position of the 'Big Four' - American,

United, TWA and Eastern - a position retained for a further

thirty years. 10 .

Internationally, Pan American had successfully relied
upon section 40l(e) (1) in the course of its application before

the Authority for certificates for services along the mid

Pacific route, San Francisco to Hong Kong,ll and for services

throughout Latin America,]'2 specifically three components of

Pan American's Latin American network which provided for the
operation of seven routes which touched or terminated in

Colombia, the Guianas, Venezuela, Mexico,

‘G

the Canal Zone, all the'Central American republics and many of

Argentina, Brazil,

the Caribbean Islands.

o
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\ o )
In r:aspect of the airline's New Zealand applicatjg.on,

hbwever, the application ‘was denied and accordingly provides

an opportunity to analyse/a decision of the Authbrity which

alone amongst applications based upon this section was denied.

An earlier public hearing conducted before an Examiner .

of the Author ity in February 1940, subsequently filed and

served as the examiner's réport, };ad recommended that the
Authoraity find that the applicant did not continuously operate
between San Francisco and Auckland from May 18, 1938 to August

22, 1938 ;d therefore was" not entitled to a grandfather certai-
ficate. The report did recommend, however, that the Authority
find that public convenience and necessity require the air
transportation ‘of persons, property and mail between San Francisco
and Auckland and that the) applicant was fit-willing and able

to properly perform such’ transportaitlon and to conform 1in all

other respects to the provisions of the Act.13

The Examiner fu'rther recommended that since the applicant

presently held a certificate authorizing operations between San
‘

Francisco and Hong Kong via Honolulu, "the certificate as issued
should be for the route between the terminal points Honolulu and
Auckland only, thereby recommending 1n effect that no provision
be made for a stop at Los Angeles as an intermediate point.l4

The designation of Los Angeles as an intermediate point
was considered by Pam American to be of yreat importance, no

doubt reflecting upon the enormous rate of growth already

(el
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sustained in the Los Angeles area and in particular the poten-
tial for growth of tHe air transportation industry. In addi-
tion, the airline was, it is contended, laying the ground work
for,the operation of a domestic network and the resulting pene-
tration of an increasaingly lucrative domestic market, an ambi-
tion that was.not to be realized for a further 40 years.ls 1

Pan American in response filed its exceptions to the
proposed findings and report of the Examineg, the praincipal
exception being the omission of Los Qngeles as an intermediate
point, based upon the airli‘nes' contention that the facts of ‘
the record were considered sufficient to justify such a desirﬁg
nation.t®

Pan American also argued that the issuance of a certificate
designating Honoﬁlulu instead of San Francisco as a terminal
point was contrary not only to the evidence of record but also
to the prov:i’sions of sections 401 (d) and 401 (£). Seven other
exceptions were taken to matters of detail included in the,
findings of fact in the examiner's report.l7

Counsel for the Authority \also filed its exception to
the Examiner's report, excepting to the recommendation that
the Authority find that public convenience and necessity require
air transpo'rtation of persons, property and mail between San
Francisco and Auckland.18 .

The Authority in examining the application adopted the

following approach.
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Firstly, the Authority felt obliged to ask whether the

applicant was entitled to a certificate pursuant to s. 401 (1) (e) .
If the applicant waiideemed not so entitled to a certificate
pufsuant to this sectibn, then the, Authorityv was obliged to
consider whethér public convegience and necessity required air
transportation between San Francisco and Auckland, 1:1.e. pursuant
to section 401(d)(l).19

Finally, if it was determined that puBiic convenience and
necessity did require such air transportation, then the Authority
were obliged to consider whether the applicant was fit, willing
and able to perform such transportation properly.20

In respect of the first question, the Authority citing
its previous decision in the Trans Pacific Operations case,21
determined that the principal issues in any case decided under
section 401 (e) (1) to be citizenship of the applicant, scope
and continuity of operation (or in the alternative the scope
of its authorization from the Postmaster Geﬁeralxto transport
mail) and the question of the adequacy and efficiency of the
applicant's service during the so-called 'grandfather period'.22

The Authority then proceeded to review the evidence and
facts pertaining to Pan American operation§ to New Zealand;
the cémpletion of feasability studies commencing in 1932, the
conclusion of the 1935 Agreement with the New Zealand Govern-

ment, the completion of a survey flight in March/April 1937

followed by the inauguration of the first scheduled mail service
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\~authorized)pursuant to the provisions of the Air Commerce Act

of 1926 in December 1937 and the partial completion of the
ill-fated second scheduled mail flight in January 1938.23
Pan American argued tha7 beginning in January 1938, the

/
carrier had scheduled a fortnighty service between Honolulu
Y
g

and Auckland, despite the féﬁt that the applicant's schedule

did not contain an announcement of the service. In addition,
/

Pan American argued that the Company's San Francisco mail office
sent out 1,700 aerograms [a form of direct mail advertising)

announcing the inaugura;?on of a fortnightly express service

to New Zealand to comme/ce on the 5th of January 1938.24
/

The loss of the §-42 Samoan Clipper on the 1llth of January

1938 during the course¢ of its second scheduled mail flight with
the consequent shortage of suitable aircraft, prevented the
applicant from operdting a further service until August‘l939.
Therefore, accordimng to the facts of record, the Authority main-
tained, no operatjons were conducted during the ‘'grandfather
period'. Hence the contention of the applicant/the Authority
decided, amounted to the proposition that regular fliéhts

having been scheduled prior to the ‘grandfather period' coupled
with the cessation of operations following the loss of the
'Samoan Clippqr' constituted 'merely an interruption of service

over which the applicant had no control' -~ a statutory per-

missible exemption.25 w»
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The Authority maintained that in order for the applicant
to be successqu/Zt must establish continuous ¢peration s an
«air carrier» between such terminal points and. that 1t was not

N

sufficient that the applicant should have enjoyed the status
\

. . . s : \
of an air carrier alone with respect to the points in question -
\

under the definition of air carrier set forth in section 1(2)
of the Act, nor was the Authority prepared to explore separ-
ately the guestion of whether or not that status in fact
existed.é6

The criterion established by s. 401(1) (e) the Authority
asserted was continuous operation, defined to include <«all
elements of undertaking to engage in air transportation» and
since nothing less than éontinuous operation would satigfy the
requirement of section 401l(e) (1), it was «idle» to speculate
upon the applicant's status as an air carrier.

The Authority, accordingly found that there was aﬂ absence
of continuous operation between San Francisco and Auckland and
Honolulu and Auckland and that under those circumstances, the
only showing upon which the applicant might conceivably be
entitled to a certificate under s. 401(l) (e) would have been to
establish that the carrier had at on€ time or another conducted
a continuous operation between the points involved but such
operation was suspended throughout the 'grandfather period’ by'

interruptions of service over which the applicant had no

control.28 \ )

s
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The Authority decided that only one round trip <«having
any commercial characteristics® had been performed and without
passing upon the question of whether the applicant ever under-

took to engage as a common carrier, decided that following the

loss of the Samoan Clipper there was a complete cessation as
distinct from an igterruption of service.29

Therefore, denying entitlement pursuant to s. 401 (1) (e),
the Authority turned to consideration of the application gnder
section 401(d) (1) of the Act.>0

The Authority construed the above section as setting up
as tests in any <new route» case two factors: (1) the public
convenience and necessity; and (2) the fitness, willingness
and ability of the applicant property to perform the service.

As to the first «factor», the Authority conceded that
such a phrase, as discussed in previous cases, was not°suscep—

tible of reduction to a fixed and riéid definition, but rather

its meanhing «must be determined in the light of the context

32
and objective of the statute wherein it was used».

The Authority determined that public convenience and
ecessity were not restricted to the interests of a particular
c @munity but were national in scope; to an even greater
extépt where foreign vis-a-vis domestic transportation was
concefned.33

The Declaration of Policy set forth in Section 2, set out

the broad standards which the Authority was bound to apply in

\
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determining public convenience and necessity- and it was clear
according to the Authority that section 2 contemplated the
expansion of air transportation facilities of the United States
in accordance with «a sound and constructive policy».

Specifically, the Authority maintained that in
determining the interest’' of the public in the granting of a
new route certificate and hence acting in accordance with sound
and constructive policy, evidence ﬁay be introduced as to the
cost such a service initiates to the Government, more particu-
larly the cost to the Government in the form of mail
compensation.’35

This «cost trade off» approach was largely a legacy it is
contended of the immediately preceedinyg decade wherein most if
not all United States air services both domestic and interna-
tional had dependedwalmqst exclusively upon Federal Government
assistance . .in the form of mail subsidy payments, a situation
which (The Watres Act) attempted to rectify in 1930 much to
the arguaply unjustifiable «chagrin» of the subsequent
Roosevelt administration.

By 1940, however, the domestic industry was experiencing
a transition from a mail subsidy dependence mentality, but
international operations were still heavily reliant upon air
mail subsidies and in the wake of the Black Committee investi-

gationg of 1933/34 which scandalized the public and consequently
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stigmatized the industry, the Authority felt extremely con-
scious during its early career to justify the allocation of
route awards on a commercially and politically sound basis.

The Authority adopted the approach,clearly ennunciaﬁed
in this decision, of considering the commercial revenue to be
derived from the proposed oberation as against the*wider inter-
ests of the government, specifically, the needs of domestic and
foreign commerce of the United States, the Postal Service and
national defence.

Thus, in any one particulag case the Authority argqued,
substantial governmental expenditures for the operation of a
new route might be justified while in another case expenditures
of a much smaller amount would not be warrant’ed.36

The Authoritf then in conformity with this criteria pro-
ceeded to examine the proposed New Zealand service. In examin-
ing the needs of foreign commerce of the United States, the
Authority regarded it as material to consider those 'needs in
terms of volume, either existing or immediately in prospect,
the amount of traffic which the applicant could reasonably be
expected to transport following inauguration of the service,
and the possible stimulation of foreign trade which would flow
as a direct consequence of this service.37

The Authority examined the various statistics presented

evidencing existing trade flows between the United States and
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Australiasia, noting that exports from Australijia to the

United States constituted 3-1/2 per cent of total exports from
that economy, while imports totalled 17 per cent over the per-
iod 1930-38. During 1936 the United States ranked fifth in
imports and second in exports among the nations of the world
exporting to and importing from Australia while in 1937 and

1938, the United States' position was second as to both exports

and imports.38

The Authority noted the composition of exports and
decided that trade between the two regions was complimentary
in character - Australiasia exporting raw materials, and
importing from the b.S. manufactured goods and machinery, thus
the Authority concluded, the proposed route was <«not

simply a line of communication between San Franeisco and

Auckland but a means of commercial contact between the North
American continent and the entire Australiasian section of the

WOPld».39

An examination of present transportation and communication
facilities was éﬁso conducted, noting that the inadequécy of the
existing facilities contributed to the failure of American
business of realizing the full trade potential of this region.
Regular scheduled ships of the American Matson Line took 17
days to Auckland and ?4 days to Melbourne with each service
being operated on the basis of one round trip per month. In

addition there was no direct cable service between the United
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St@tes and Australasia, the only service being that provided
by a British cable from Vancouver, which charged nearly double
the rates for cables sent from Canada, the increased cost
resulting from the prohibition on code messages following the
commencement of hostilities in Europe.4

The testimony established that in 1940 the fastest mail

o

service between San Francisco and Auckland was 17 days and
between San Francisco and Sydney 20 days, compared with an 11
day alr service between London and Sydney. In contrast the
applicant's schedules would ﬂave reéuired only 4-1/2 days from
the United Stateg to New Zealand.4l '

As to the effect on public convenience and necessity from
the still politically sensitive pérspectivg of the postal ser-
vice, witnesses on behalf of the Post 0Office Department, pro-
duced extensive evidence and exhibits which contrary to the
earlier stance of the Post Office Department which~opposed
the service, endeavoured to establish that public convenience
and necessity would be indeedrserved by the inauguration of an
alr mail route to Australiasia.42

It is interesting to note that the United States Post
Office regarded the establishment of an air mail route between
San Francisco and Auckland as opening up a service to all of
Australiasia whether or not air mail service was inaugﬁrated’

across the Tasman between Auckland and Sydney.43
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The Authority concluded albeit briefly and understating
a very important consideration, that the needs of national

defense, necessitated such an operation.44

/In considering the operating costs cof such a zervice,
the Authority asserted that a proportionate part of the opera-
ting expenses of the existing San Francisco-Hong Kong service
could be allocated to the New Zealand;serv1ce; specifically
the applicant estimated the cost of the New Zealand service at
Us$1,773,167 for the first year, with a transfer from the San
Francisco-Hong’Kong service of $313,667, ocut of costs now

borne entirely by that service.45

Revenues estimated at $442,836 during the first year of
operation were conceded by the applicant to be derived almost
exclusively of United States mail pay - foreign mail revenue
was estimated at $264,8l6 over fo; the same service - with
the airllne-projectlné that upon commencement of passenger
services, the company would capture 5 per cent of first class
passenger steamship traffic along the route.

The inclusion of Los Ange;es as an i1ntermediary point

which had been the basis of several objections to the Examiners

Report both by the applicant and Los Angeles County was con-

—

. \\ )
sidered at length with the Authority conceding as to the impor=— _
tance of the Australiasian region as a market for southern
Californian industries and the enormous growth industraially

and financilally in the Los Angeles reglon.47

¢
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The arguments used by the applicant and the intervening

parties were to be a portent of similar argumentsadvanced

during the course of the landmark but protracteq Hawaiilan case
decided initially in ].946.48

Interestingly encugh, the Authority was most singularly
impressed with the contention that Los Angeles should be desig-
nated not only in view of the «national interest» but more
importantly in view of the national defense ramifications.

Determining that publaic convenience and necessity did
require such a service, the Authority was then obliged to *
consider the fitness, willingness and ability of the applicant
to perform the proposed service; a task simplified by the al-
ready successful acquisition of.the applicant's certnifiCate‘ in
the Trans Pacific Operaﬁions Casez,50 and the ‘a}pplicant's
affilitate 1n the Trans Atlantic Operations éase.SI

Specifically the Authority determined that fitness, wil-
lingness and ability involved consideration of the applicant's
competency to operate the proposed service. and its financial

capacity to do so.52

Examining the applicant and applicant's af;‘.iliate‘s'53

operations across the mid Pacific, Caribbean and trans Atlantic
routes, the Authority conceded that the applicant had the |
benefit of much experience in the operation of trans oceanic
services with the résult that it had developed the «technique
necessary to the successful performance of such a service and a

trained personnel experienced in such operations».
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Examining weather conditions,'proposed equipﬁent and
financial intergation of the applicant with the Pan American
Air@gys Organization as a whole, the Authority rather effort-
lessly found the applicant to be fit, willing and able, parti-
cularly in view of the substantial period of time during which
the applicant had successfully engaged in trans Pacific air
transportation.55

Thus, on the basis of the entire record the Authority
authorized the applicaﬂt to engage in air transportaéion pur-
suant to section 401 (d) between San Francisco and Aucklaﬁd via
the intermediate pointswand Lus Angeles, ﬁonolulu, Cénton Island
and Noumea subject to the explicit provision that the carrier
not engage in local transportation between points in the conti-
nental United States, i.e. between San Francisco and Los
Angeles,56 thus forestalling <the possibility of the applicant-
engaging in purely continental operations, an ambition that was

i

not to be realized for a further 4 decades.57

[
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APPENDIX III - FOOTNOTES

Pan American Airways Company (Nevada) New Zealand Opera-
tions Order No. 552, Docket No. 6-401 (E)-2 and 305,
1 C.A.J. 273, 1 C.A.A. CLXXXVIII (Decision rendered

June 7, 1940) . /

A confusion 1n terminolgy was apparent in the Civil
Aeronautics Act as enacted in 1938 and was remedied by
Reorganization Plan No. IV, Sec. 7, effectsye on the 30th
©of June, 1940, 5 Fed. Reg. 2421-2423 (1940). Since that
date the word 'Authority' referred to the Administrater

"and the five-manbody, while the latter was termed the

Civil Aeronautics Board. For the purpcses of this appli-
cation, the world Authoraity is taken to mean the five-man
board until the reorganization. That body was called the
'"Board' in dealing with cases decided after the 30th of

June 1940.

The phrase 'grandfather clause' stems from the practice

. 0of many southern states of letting citizens vote without

passing the literacy tests provided their grandfathers
had the right to vote. Originally these states, to

. prevent blacks from voting, passed laws which made passing

literacy test a qualification of votang. These tests
did prevent most blacks £rom voting — but they also disen-
franchised many whites. To return the voting privilege
to the latter many states passed laws enabling citizens
to vote even though they failed the literacy tests pro-

vided their grandfathers had the right to vote;
G. Goldman, Government Policy Toward Commercial Aviation,

New York, King's Crown, 1944, p 83, footnote 21.
From May 14, 1938 to August 22, 1938. )

LY

N.G.-Melone, Controlled Competition: Three Years of the
Civil Aeronautics Act, Journal of Air Law and Cormmerce,

Vol. XII, 1941, 318, p. 322.
Ibid.
Ibid. . 7

Ibid. .
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14.

15.

16.
17.
18.
19.
20.
21.
22,
23.
24.
25.

26.
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Ibid., p. 323. l

R.E.G. Davies, Airlines of the United States Since 1914,
London Putman 1972, 495.

¢

Pan American Airways Company (Nevada) Trans-Pacific Opera-
tions, Order No. 78, Docket No. 6-401 (E)-1 (June 27, 1939),

1 C.A.A. 214. a

Pan American Airways, Inc., Latin American Grandfather
Certificate, Order No. 592, Docket No. 14-401 (E)-1,
2 C.A.B. 111, (July 22, 1940). ‘

Supra, note 1, p. 696.

Ibid., p. 697.

)

With the Acquisition of the smaller domestic trunk carrier
National Airlines in 1979.

Supra, note 1, p. 697.

Ibid., p. 698.

=
o
-

Supra, note 11.

Supra, note 1, p. 699.

i

Ibid., p. 700. -
Ibid., pp. 700-701. . -

Ibid.

Ibid., p. 702. .
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28.

29.

30.

31.

Ibid.
Ibid., p. 703.

Ibic.
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Ibicd., citing Northwest Airlines, Inc., certificate of

public convenience and necessity (Duluth-Twin Cities

Operation) Docket No. 131. |

Ibi1d., citrng American Airlines, Inc., et al., cer=zificate

©of public —onvenience and necessity (North Beach operation) ¢

34.

35.

36.

37.

i8.

39.

40.

41 .

42.

43,

44 .

45,

Docket Nc. 287.

Ibid., p. 704.

4

Ibid., p. 705.
Ibid., pp. 706-707.
Ibad., p. 707.

Ibid.

Ibid., pp. 707-708.

Ibid., p. 708.

Ibid.
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48.

49.
50.

51.

54.
55.
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Ibid., pp. 708-709.
Ibid., p. 711.

Hawaiian Airlines, Ltd. Et Al., Hawaiian Case Docket No.
851, 7 C.A.B. 83 (Decided May 17, 1946).

Earlier arguments were also advanced by Senator G.
McAdoo of California, Chairman on the Senate Committee on
Patents, who in a letter to Juan Trippe 1in 1934

advocated for the inclusion of Los Angeles as either a
terminus or intermediate point along any Pacific service.
Remarked McAddo <«California's eyes have long been turned
to the west. We know that Asia and the great Pacifaic
arena offer a vast opportunity for those who have the
vision, the courage and the enterprise -o explore iz.»
PAA 10.10.90 Pacific Division, 31lst Julw 1934, Letter
from Senatcr William McAdoo to Jaan Trippe.

Supra, noze 1, . 711.

Supra, note 11.

———

Pan American Airways Company (Delaware) Trans Atlantic
Operations QOrder No. 55, Docret No. 163 (May 17, 1939).

Supra, note 1, ©. 711.

Pan American was broken upvlnto several opera%ing sub-
sidiaries in order to avoid the imposition of any tax
levied by a government other than the United States,
speci1fically to avoid the levy of a capital tax upon the
asse+=s of the entire conglomerate.

Supra, note 1, ©. 712.

Ibid.
Ibid., p. 713.

Supra, note 15.



APPENDIX IV

THE AMERICAN EXPORT AIRLINES LITIGATION

1939 was to herald for Pan American the commencement of
the first serious challenge to that airlines hegemony, a
challenge that was to continue for ten years at both a legisla-
tive and judicial level. Despite the undercurrents of opposition
that had existed within government since the Black Committee
Investigat:ons and the tacit recognition by the United States of
the importance of the airline Company in the successful imple-
mentation cf Ameraican foreign policy, the meteoric rise of the
airl:ne 1n the space of ten vears into what was becoming uni-
versally acknowledged as singularly the most important airline
in the world, was not occassioned without incurring criticism
both within and outside the government.

Consequentiy, when American Export Airlines soﬁght authori-
zation f}om the Civil Aeronautics Authority on the 9th of May
1939 to operate services across the North Atlantic in competi-
tion with Pan American, the opponents of Pan American rallied
in unison to promote the cause of the so-called usurper, or as
1t has been so ingloriouslyreferred to as the "scrappy little
champlon".l

While having no direct and immediate bearing on the acti-
vities of Pan American in its strategy to commence services in

the southern Pacific region, the American Export challenge does

warrant consideration as it signals the evolution of a profound
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change in American international aviation policy, one from of
the unofficial endorsement of a an?poly or chosen lnstrumeny“
doctrine to that of an official government policy promoting \
multiple designation of American carriers on international
services emanating from the United States.

Although the mutiple designation policy regquired consid-
erable refinement to reach ;he position 1t has attain-
ed today as an intergral part of American internaticnal aviation
policx the origins and roots(of the transformation were clearly
enunciated during 1939 and active debate continued for the
better part of ten years, accelerated in part according to some
critics by the intervention of the Second World War and the
oppdrtunity this afforded previously domestic American carriers
tO operate international services.

Whatever the specific reasons attributed to this change
or transformation were, 1t became patently obvious by 1946 that
Pan American was not to retain 1ts unqualified position of
eminence it had, accoréding to some critics, so ruthlessly
attained.

‘The rrony is, of course,that the Australian Government decided
upon a reverse course, advocating the adoption of a single
international carrier, except for the brief B.C.P.A.3 experiment

from 1946 to 1954, which essentially zoned Autralia's inter-

national services, although it may be argued that the Australian
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Government regarded the operation of B.C.P.A. as a mere prelude
to operation by an Australian carrier over the Pacific at a
subsequent date.

The 1rony is, of éourse, related to the fact that this
divergence of government policy over single and multiple desig-
nation of inzernational carriers, originating from this pericd,
later formed the basis of a series of protracted disputes bet-
ween the Australiarn and American Governments for at least two
dééades.4 - )

American Export Airlines more commonly referred to as

Amex, was the brainchild of John E. Slater, a director of Ameri-

can Export Lines, a shipping company which had undergone a

remarkable financial rejuvenation, attributgble 1in part to the
acquisition of éAnew and capable management team and the enact-
ment of -the Merchant Marine Act of 1936 which through a

series of government subsidies, essentially pumped healqhy pro-
fits into emanciated American steamship companies.

Amegican Export in capitalizing upon the American Goﬁern—
ment's initiative in attempting to stave off the threat of for-
eign subsidized shipping lines, had developed as a consequence,
a profitable freight trade and exclusive U.S. mail contracts
centered in the Mediterrean area.

As early as 1936 the company had conducted feasability
studies in order to determine the most successful means of

competing effectively against European subsidized ships and
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determined that the most satisfacto;y answer was to be found in the utili-
zation of aircrafE and accordingly incorporated in the airlaine
subsidiary in April of 1937.° ‘

As the parent company was a steamship line, requisite
authority was sought and immediately obtained from the United
States Maritime Commission.

A financial programme was thereafter established by the
airline w@}ch required the expenditure of some $200;OOO on
flight surveys and $700,000 on egquipment. Such an expense had
as Pan American had previously advocated, necessitated thelacqui51-
tion of an air mail contract. However, in order toc secure such
an award the airline was required to apply on the 9th of May

8 to the Civil Aeronautics Authority for a certificate of

1939
convenience which in turn necessitated establishing the justifai-
cation for a route certificate, a process which challenged the

Government's hereto chosen instrument d?gprine.

" Pan American immediately rallied and sought support from
various government departments and agencies, the most important
of which it considered to be the Post Qffice Department which
the Company believed it had secured. Judging by the remafks of

the Assistant Postmaster General that was not an unjustifiable

conclusion, who in the course of the application hearings cal-

_culated that on the basis of 100 per cent performance by two

carriers, it would cost the Post Office Department about

$1,388,400 more annually to maintain a second carrier than to
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increase Pan American's flight frequencies.9 However, the
support Pan American believed 1t had obtained was r1llusionary,
as the Post Office witness who was responsible for those
remarks, J.M. Donaldson, later wrote to:the Civil Aeronautics
Authority in January 1940, advocating the adoption of a compe-

titave airline policy but refused to name the second carrier
which it regarded as suitable for the route.lo

Other agencies also declared themselves on the monopoly-
competition issue. As early as 1935 the President's Inter-
departmental Committee had 1ssued a statement after a confer-
ence with foreign airline executives which read ironically
enough in relation to the trans Pacific issue, that all agree-
ments with the United States were to be made upon-the
baéis of reciprocity, and «it is not the intention that any
route’ shall be developed for the exclusive use of any one
airline».ll

The United States Navx,traditlonally a staunch supporter
of Pan American particularly in the airline's Pacific activities,
appeared also to be desserting its former ally Pan American. The Navy now

advocated competition in international air transportation,

based upon the notion that two or more airline companies would

provide tw1cégthe trained personnel that Qas needed in time of
war. Indeed,/, the Navy was so convinced of the advantages associated
with a coﬁpetitive airline policy that it loaned to AMEX,
pilots to assist that ai;iyne with survey flights when the com-

S

pany was experjiencing crew %hortages.l
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One of the most frequently cited arguments used by the
opponents of Pan American was based upon the Civil Aexonau-
tics Act, specifically the preamble which provided for «com-

petition to the extent necessary to assure the sound development

of an air transportation properly adapted to the needs of for-
eign and domestic commerce»,
Senator Patrick A. McCarren later a princjple advocate of

industry concentration and an architect of the 1938 Act, declared

L4

that competitive qualifications for international operations
would be met by the rivalry of foreign airlines. That, he
maintained, was understood at thg time the legislation was
drafted but opponents of that interpretation maintained that
foreign competition had nothing to do with American domestic

policy and thus could not be used to prevent competition amongst

. . 14
American carriers.

Harllee Branch, former post office official in charge of
air mail and subsequently a member of the Civil Aeronautics
Authority, asserted in an often repeated and quoted remark

before a Senate Committee:

2
i

«I feel first of all that this is an opportune
time to get any service we have well entrenched
before the Europeans settle down and inaugurate
competitive services. I feel that if this com~
pany (AMEX) is thrown out with a resultant loss
of somewhere between two and three million
dollars, it will be a long time before another
company will come in and invest (that much)....
on the chance of being authorised to- operate a
service, and it will probably close the door 15
to any additional service across the Atlantic.»
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Slater of AMEX alsc pursued this line of argument and
maintained that a government policy, of fostering a single air-
line was understandable in the pioneering era, but he ?dded
that era had in 1939 been eclipsed. Slater cited the high rates of
passenger and mail charged by Pan American and the fact that
Pan American had always been granted by the Post Office, the
maximum sﬁb51dy rate. The mere fact that Pan American offered
to increase its frequepcy across the Atlantic, disclosed during
the course of the AMEX hearing was, only as a direct result of
a challenge being offered by a competitor. In addition Pan
American's offer to carry mail across the Atlantic at the ridi-
culous rate of 1/1000 of a cent a pound amounting to a loss of
$20,000 per month (c.f. the rate proposed to New Zealand of §2
per- pound) was of a strictly short term duration «competition
is cheaper in the loﬁg run because a second carrier would pro-

16
vide the yardstick of efficiency>».

Glenn L. Martin who harboured a deep resentment towards
Pan American over its decision to order from Boeing, aircraft
as its replacement for thé first generation of long range fly-
ing boats, produced by his company the M-130 was as to be
expected critical of the single destination policy, maintaining

that the ramifications for the industry were devestating.

Martin -had been left with a huge inventory and redundant infras+-ructure

following the Pan American decision.
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Trippe responded £o Slater's challenge by argquing that
the successful application of an airline which was the wholly
owned subsidiary of a steamship line had the potential of
creating a vertical monopoly of ocean traffic, which could be
accomplished by a means of cross subsidization from other com-
ponents of the transportation conglomerate and thereby deffaying
losses which would be 1inevitably incurred in the operation of
international-alr services, at least in the initial stages.18

Trippe then proceeded to elaborate upon the enormous infra-
structure an airline such as Pan American required, which to his
cpredit, nhe had so successfully established, though not as
singularly as Trippe would have liked everyone to believe.

The intervention of the Second World War in Europe with
rhe consequent reduction in foreign government receipts from return
mall cargos produced in addition according to Trippe, an essen-
tially inequitable situation as far as Pan American was concerned.
Finally the proclammation by President Roosevelt in November 1939
declaring the area around France and Great Britain as a Combat
Zone, prevented Pan American flying to either Southampton or
Marsqilles and later Italy, thereby forcing both carriers to
servé exactly the same terminal point, Llsbon.19

Judging by the length of the testimony, 4,030 typewritten
pages and oral hearings that lasted 37 days, the AMEX applica-

tion was one of the most important decisions of the admainistra-

tive agency:



360

«The arqument up to this time had been more than
a clash between two jealous private companies. '
It was the beginning of the struggle for postwar

airways. It was the beginning of a new era in
air transportation. And it was the test case as
. to America's future policy regarding world air h

commerce .»20 .

The newly reordénized and renamed Civil Aerxconautics Board
rendered its decision on the 12th of July 1940 and it appeared
a victory for AMEX. The airline was granted a temporary certi-
ficate to operate from the United States to Europe, although
terminal points were not specified because of fhe «fluid situ-
ation during the war».2l

The Board's decision warrants examination because as the
Board itself remarked, «the issue thus presented involved the
entire underlying policy of the Civii Aeronautics Act of 1938».22

The Board had found itself in a rather embarassing predic-
tament. The old Authority had announced immediateiy following
the passage of the Civil Aeronautics Act in 1938, that it was
opposed to «uneconomic, restrictive competition and wasteful
duplication of services». This statement was made ostensibly
to appease an apprehensive industry, «still groggy from the
effects of the aif mail contract cancellations».23 Thus the
question arose as to how the decision of the Board could be
reconciled with the Authority's previous stated position.

The Board drew upon a precedent initially established by

the Interstate Commerce Commission concerning the application of

a railroad carrier against carriers whose traffic would be
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diluted if the applicant were granted the operating certificate.
The ap?lication was denied in‘that instance but the Board
differentiated the decision on the basis that in this case the
two airlines were to operate parallel services only fqr the
duration of‘the warg i.e. a temporary duplication. Thé Board
was more fortunate, however, in haviﬁg the more récent ICC
decision handed down in on the 15th ;f February 1940, which
held that «an additional service may be required in the public
interest even though the existing operator is supplying...what
appeérs to be sufficient service, where there is lacking ahy !
worthy competitor...and where available business is ample to

support another operaticn».z4

Relying upon this precedent, the Board stated its specific
reasons for breaking the Pan American monopoly.

Firstly, the inaugquration of services by a competing
American carrier, would it was hela stimulate and accelerate
technical advances in the whole industry. This competition
would not be supplied to the same degree and with the same
beneficial effects by foreign flag carriers. In fact at the »
time the decision was delivered, there was no competition from
foreign flag carriers.2

The Board also noted tﬁééfoverseas and foreign flag
carriers, like Pan American and American Export, were not sub-
just to such comprehensive regulation under Title IV of the

Act as were domestic carriers. Thus, there was no duty to praovide ———

f e s B 4 e
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adequate services, equipmént and facilities; the stimulus the
Board decided, must be supplied by United States competitors.
The Board was unable to(regulate fares, rates and charges;
competition it concluded must thus be the }nédium through which

control is exercised:

«We are unable to find that the confiinued main-
tenance of an exclusive monopoly of ‘trans Atlantic
American flag air transportation is in the public
interest, particularly since there 1s no such
public or express rate to ‘be charged or over the
standards of service to be rendered as is custom-
arily, provided in the case of a publically pro-
tected monopoly.»26

Secondly, national defence would benefit from such compe-
tition since the research and development by foreign competitors

would not be avai;Lable to the national defence of the United

27

States, it was reasoned.

The Board next observed that the additional cost to the
government in subsidizing American Export's service should not

have controlling significance in the case; it also declared

that the alleged 'superiority of Pan American's equipment was

not decisive of the issue-and that it was a matter for decision

‘

by the travelling public;28
¢

Accordingly, the Board granted a temporary certificate

to American Export but the Board's action «precipitated the
issue into the national spotlight».29

Pan American immediately moved to secure a certification

of the record for review by . the Circuit Court of Appeals tor

i ot
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the Second Circuit. The Board responded by seeking to have

the petition dismissed on the ground that the court was without

jurisdiction to review the order.30

The court in granting the Board's motion, held that

section 1006(a) of the Act did not authorize review of an order

which was subject to approval or disapproval by the President

who was the ultimate arbiter; the authority vested in him

would render such,judicial review futile.31

«It seems incredible that in enacting Section
1006 (a) , Congress intended to permit a review
of the action of the Board in cases where the
constitutional authority of the President to
negotiate with foreign nations and to proceed
upon confidential and other information at his
disposal and his statutory duty under Section
801 to approve  or disapprove of certificates
and even of the denial of them, would neces-
sarily render our review futile.»32

One issue that arose out of the original Board decision
and the subsequent Court of Appeals decision was the question
of common carrier participation in air carriers, specifically
section 408 {a) (5) of the Act, which provided that «It shall be
unlawful...for any carrier...to acquire control of any air
carrier in any manner whatsoever.»33

'i‘he Board with one exception,34 construed the word <acquire»
to mean that a surface carrier was restricted from taking over
an existing air line. This accordingly did not prevent a steam-

ship company from establishing a new air service, the majority

insisted.
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«Section 408 (a) (5) applies to cases involving
the control of air carriers only where the
acquisition of control of a corporate entity
occurs at a time when the entity is already
an air carrier.»35

The Court of Appeal considered such an interpretation as
:xunduly liberal» and held that «to acquire control» is
«to take all steps involved in obtaining control, which in this
case would consist in supplying a subsidiary corporation,
organized for air carriage and possessing adequate financial
resources, with a /certificate authorizing operation».

The above decision had enormous repercussions for shipping
interests and initiated a series of Board hearings and a House
Sub-Committee investigation hearing37 in an attempt to resolve
the 1ssue but ultimately to no avail for the merchant marine
industry.

American Export Airlines was as a conseguence forced to
reorganize its corporte structure and create the airline as a
separate company and not merely as a subsidiary.

The new*airline was, however, faced with new financial
problemg which necessit‘ated the award of a new mail contract.
Accordingly, a request of*$1“‘,‘200,000 in mail pay from the Senate
Appropriations Committee was submittéd.

Pan American seized the opportunity to thwart the «usur-
per's» ambi’éions and was able to convince the Committee not to
appropriate the necessary funds, a decision that drew strong

criticism of Pan American - a matter of great significance in

later years. 3
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The House Committee also repudiated the CAB decision,

which prompted the remark:

«the actions of the committees shows that
the Board must write opinions which will
not only survive the courts but will also
withstand Congressional criticism; for
Congress, in holding the purse strings, can
effectively veto the policy-determination
of the agency which it has created.»39

American Export, however, specifically through the inter-
vention of the war, was able to secure a contfact with the
Naval Air Transport Service to operate a wartime trans Atlantic
route.4 \

This was subsequently followed by the award of a tempor-
ary certificate to fiyxﬁefhgen New York and Foynes in Ireland
on the 10th of February 1942, almost five years after the
carrier's first application to the Authority.

Pan American did not relinguish its ambition. to retain
its position as the single American international carrier and
throughout the decade endeavoured to realize that objective.42
However, the majority of opinion was now clearly against such

a proposition,; American carriers were now destined to compete

‘with one another, internationally.




10.

11.

12.

13.

14.

366

FOOTNQTES - APPENDIX IV

H.L. Smith, Airways BAbrgad, Madison, The University
of Wisconsin Press, 1950, p. 46.

C. Solberg, Conquest of the Skies, Boston, Little,
Brown and Company, 1979, p. 262.

British Commonwealth Pacific Airlines.

Specifically over the additional designation of
American and later Continental Airlines as authorized
United States carriers.

Suoré, note 1, p. 47.
Ibid., p. 46.

Ibid., p. 47.

Civil Aerconautics Authority, Docket No. 238, Orders
Serial Number 581, pp. 2-4, 2 C.A.B. 16 (July 12,
1340).

Supra, note 1, p. 49.
Ibid.

;g;é;, pp. 49=50.
Ibid., p. 50.

U.S. Statutes at Large; 52:977; US Code Title 49,
Chapter 9.

Supra, note 1, p. 50.



15.

16.

17.

18.
19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

367

Ibid., pp. 50-51, citing statementof Harllee Branch, before the
Treasury and Post Office Department Appropriation
Bill, 1942, Hearings on H.R. 3205, pp. 225-27.

Ibid., p. S1.
Ibid., p. 52.
Ibid., p. 55.
Supra, note 8.

Ibid., p. 29.

Supra, note 1, p. 56. -

Ibid., p. 57, citing United States LawWeek, Vol. 8,
p. 431.

N.G. Melone, «Controlled Competition: Three Years of
the Civil Aeronautics Act», The Journal of Air Law and

Commerce, Volume XII, 1941, 318 at p. 340.

~

Supra, note 8, p. 34.

Indeed before the House Appropriation, Hearings, a member
of the Board testified that the <«national defense in-
terests primarily tipped the scales in American Export's
favour, and he regarded them as overwhelming the

economic facts»; supra, note 25, p. 341, footnote 131

,Citing Hearings before Subcommittee of Committee on

Appropriations on H.R. 10,539, 76th Cong. 3rd Sess.,
(1940) 194-216 at p. 236.

Supra, note 25, p. 341.

Ibid. .




30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

368

-

Pan American Airways Co. v. Civil Aeronautics Board,
121 F. (2d) - 10 US Law Week 2074 (C.C.A. 2nd 1941).

Ibid.
Ibid., at p. 2080.

Section 408 (a) provided that «It shall be unlawful,
unless approved by order of the Authority, as provided
in this section

(5) For any air carrier or person controlling
an air carrier, any other common carrier, or
any person engaged in any other phase of aero-
nautics, to acquire control of any air carrier
in any manner whatsoever.»

Member Oswald Ryan.

Supra, note 8.
Supra, note 30.

Specifically Hearings before the Subcommittee on Merchant
Marine in Overseas Aviation of the US Congress House
Committee on.the Merchant Marine and Fisheries, House of
Representatives, 78th 2nd Sess. on H. Res. 52.

Supra, note 1, p. 59.
Supra, note 25, p. 243.

R.E.G. Davies, Airlines of the United States Since 1914,
London Putman 1972, page 362.

Ibid.

Specifically through the creation of the All-American
Flag Line through Congress.



A.

369

BIBLIOGRAPHY

PRIMARY SOURCES

I Archival Sources

-Australia

Australian Archives, Canberra:

A 461 Correspondence files of the Prime Minister's
Department, series range 1934-50.

I 314/1/4 Pan, Pacific Parts I to III

L 314/1/4 Trans Tasman
A 1606 Correspondence files of the Prime Minister's
Department, secret and confidential series 1934-1939.

T 411 Trans Pacific Air Proposal

~-United States

United States National Archives, Washington, D.C.

RG 59 General Records of the Department of State

Franklin D. Roosevelt Memorial Library, Hyde Pork, N.Y.

Papers of Franklin D. Roosevelt

Library of Congress, Washington, D.C,.

Papers of Harold Gatty

Pan American World Airways, Inc., New York

Historyxﬁroject File (1976)

~-Canada

Law Library, McGill University, Montreal, Québec

Papers of John Cobb Cooper



II

ITT

) 370

'=United Nations

United Nations Yearbook of International Law Commlission

INTERVLEWS

Welch L. Pogue, 20th of December, 1984, Washington, D.C.

PRINTED PRIMARY SQURCES

Congressional Hearings and Reports

-Black Hearaings

U.S. Senate Special Committee on Investigation of
Air Mail and Ocean Mail Contracts, 73rd Congress,

2nd Session, 1934

-C.A.A. Hearings

U.S. House of Representatives Committee on Interstate
and Foreign Commerce, 75th Congress, 3rd Session, 1938,
«To Create a Civil Aeronautics Authority».

-Transoceanic Aircraft Subsidies

U.S. House of Representatives Committee on Merchant
Marine and Fisheries, 75th Congress, 3rd Session, 1938,

on s. 4 of HR 9710.

-Merchant Marine in Overseas Aviation

U.S. House of Representatives Subcommittee on Merchant
Marine in Overseas Aviation of the U.S. House of
Representatives Committee on the Merchant Marine and
Fisheries, 78th Congress, 2nd Session on H. Res. 52.

-Truman Report

U.S. Senate Committee on Interstate Commerce on Air
Transport Act, 1935, 74th Congress, lst Session, 1935
Report 1329, )



%

Sl .

371

-1940 Appropriations Hearings

U.S. House Subcommittee of House Committee on Appro-
priations on H.R. 10,539, 76th Congress, 3rd Session,
1940.

STATUTES AND CODES

~-United States

Air Mail Act, 1925, 43 Stat. L. 805
Air Mail Act, 1926, 44 Stat. L. 692
Air Commerce Act, 1926, 44 Stat. L. 568

Foreign Air Mail Act, 1928, Public No. 107, Stat. L. 248

Air Mail Act, 1934, 48 Stat. L. 933
Civil Aeronautics Act of 1938, 49 U.S. Code 401
Federal Aviation Act of 1958, 72 Stat. 737; 49 U.Ss.C.

-Australia

Air Navigation Act 1920
Alr Navigation Act 1936

CASES

-United States

E

Pan Ameridan Airways Co. v. Civil Aeronautics Board,
121 F. (2d) - 10 U.S. Law Week 2074 (C.C.A. 2nd 1941).

Southern Raillways Co. v. United States (1911l), 222 U.S.
20, 32 8. Ct. 2

United States v. Drum (1944) 55 Fed. Supp. 151.



372

—Australia

g

R. v. Burgess, ex -parte Henry (1936) 55 C.L.R. 608

R. v. Poole, ex parte Henry ({No. 2} (193%) 61 C.L.R.
634

Airlines-of New South Wales Pty. Ltd. v. XNew South
Wales (No. 2) (1964) 113 C.L.R. 1

CIVIL AERONAUTICS AUTHORITY/BOARD

American Export Airlines, Civil Aeronautics Authority,
Docket No. 238 Orders Serial Number 581, pp. 2-4,
2 C.A.B. 16 (July 12, 1940)

Hawaiian Airlines, Ltd. Et Al., Hawaiian Case, Docket
No. 851, 7 C.A.B. 83

Pan American Airways Company (Deleware) Trans-Atlantic
Operations Order No. 55, Docket No. 163 (May 17, 1939)

Pan American Airways ﬂgmpany (Nevada) , Trans Pacific
Operations Order No. ‘78, Docket No. 6-401 (E)-1,-2
C.A.B. 111 (July 22, 1940)

Pan American Airways Company (Nevada), New Zgaland Opera-
tions Order No. 552, Docket No. 6-401 (E)-2 and 305,

1 C.A.J. 273, 1 C.A.A, CLXXXVIII (June 7, 1940)
Pan American Airways, Inc., Latin American Grandfather

Certificate Order No. 592, Docket No. 14-401 (E)-1,
2 C.A.B. 111 (July 22, 1940)

NEWSPAPERS AND JOURNALS

Aero Digest (New York)

Aircraft (Melbourne)

Age (Melbourne)

Arqus (Melbourne)

Auckland Star

Aviation Week and Space Technology (New York)

Canberra Times



373

Daily Telegraph (Sydney)

Flight (London)

Glasgow Herald

Herald (Melbourne)

New Zealand Herald

New Yorx Times

Pacific Islands Monthly (Sydney)
Sydney Morning Herald . T
Sydney Sun

The Times {(London) ; .
Walkabout Geographic Magazing (Australia)

B. SECONDARY SOURCES

e -Book s

BENDER M. and ALTSCHUL S., The Chosen Instrument,
New York, Simon and Schuster, 1982

BILSTEIN, R.E., Flight in America 1900-1983,
Baltimore, The John Hopkins University Press, 1984

BIN, Cheng, The Law of International Air Transport,
London, Stevens & Sons Limited, 1962

BORG,  D., The United States and the Far Eastern Crisis
of 1933~-38, Cambridge, Harvard University Press, 1964

BROWNLIE, I., Principles of Public International Law,
Oxford, Clarendon Press, 1979

BURDEN, W.A.M., The Struggle for Airways in Latin
America, New York, Council on Foreign Relations, 1943

BURKHART, R., The Civil Aeronautics Board, Dulles
International Airport, Green Hills Publishing, 1974

CLARK, Manning, A Short History of Australia, New
York, Menter 1980



) : : ' 374

CORBETT, D., Politics and the Airlines, London,
George Allen & Unwin 1965

CORN, J.J., The Winged Gospel: America's Romance with
Aviation, 1900-1950, New York, Oxford University
Press, 1983

DALEY, R., An American Saga: Juan Trippe and His Pan
Am Empire, New York, Random House 1980

- DALLEK, R., The American Style of Foreign Poluicy,
Cultural Politics and Foreign Affairs, New York,
Mentor 1983

DAVIES, R.E.G., A History of the Worlds' Airlines,
London, Oxford University Press, 1964

Airlines of the United States Since 1914, London
Putman 1972

Airlines of Latin America Since 1919, Washington, D.C.,
Smithsonian Institution Press, 1984

DEGREGORIO, W.A, The Complete Book of U.S. Presidents,
New York, Dembner 1984

DRISCOLL, I.M., Flightpath South Pacific, Christchurch
Whitcombe and Tombs, 1972

' . EDWARDS, P.G., Prime Ministers and Diplomats, The Making
) of Australian Foreign Policy 1901-1949, Melbourne,
Oxford University Press, 1983 -

FYSH, H., Qantas Rising, Sydney, Angus and Robertson,
1965 N
Qantas at War, Sydney, Angus and Robertson, 1968

GOODMAN, G., Government Policy Towards Commercial
Aviation, New York, King's Crown Press, 1944

GROOCH, W.S., From Crate to Clipper, New York, Longmans
Green and Company, 1939 '

HARVAT, W.J., Above the Pacific Fallbrook, California
Aero Publishers 1966

HAZELHURST, C., Menzies Obsexrved, Sydney, George
Allen and Unwin, 1979




375

&

HIGHAM, R., Britain's Imperial'Air Routes.1918 to 1939,
Hamden, Connecticut, The Shoe String Press, 1960 -

HOOVER, M., Memoirs, Vol. II, New York, MacMillan 1952

JOHNSON, P., Modern Times: The World from the Twenties
to the Eighties, New York, Harper & Row, 1983

JOSEPHSON, M., Empire of the Air, New York, Harcourt,
Brace and Company 1943

KENNAWAY, R., New Zealand Foreign Policy 1951-1971,
Wellington, Micks Smith & Sons, 1972 -

KOMONS, N.A., Bonfires to Beacons: Federal Civil Aviation
Under the Air Commerce Act 1926-1938, Washington, D.C.
U.S. Department of Transportation 1978

LISSITZYN, 0.J., International Air Transport and National
Policy, New York Council on Foreign Relations, 1942

MARSERGH, N., Survey of British Commonwealth Affairs:
Problems of External Policy, London, Oxford University * -
Press 1952 \

MARCHESTER, W., The Glory and the Dream: A Narrative
History of America 1932-1972, Toronto, Bantam 1980

MATTE, N.M., Treatise on Air—-Aeronautical Law, Montreal
& Toronto, McGill University and Carswell, 1981 ¥

MCGREGOR, G.R., The Adolescence of an Airline, Montreal>//’#’/ﬂ
Air Canada 1970 ‘

[+

MCINTYRE, W.D., The Commonwealth of Nations - Origins .
and Impact 1869-1971, Minneopolis, The University of
Minnesota Press 1977 ‘ | ¢

MENZIES, R.G., Afternoon Light: Some Memories of Men
and Events, Melbourne, Cassell 1967

POULTON, H.W., Law, History and Politics of the Austra-
lian Two Airline System, Private Publishing, Austra- -
lia 1981 ’ '

SERLING, R., Howard Hughes' Airline: An Informal
History of TWA, New York, St. Martins 1983

SINCLAIR, K., A History of New Zealand, New York,
Penguin 1980
Walter Nash, Auckland, Auckland Univ. Press, 1976.

y



"y

N e g T &

s g %

S LN AR Y TG D AP i, 8

: " 376

\-]

éMI%I{, H.L., Airways Abroad, Madison, The University
of Wisconsin Press, 1950

SOLBERG, C., Conquest of the Skies, Boston, Little
Brown, and Company 1979 :

STROUD, J., Annals of British and Commonwealth Air
Transpert 1919-1960, London, Putman 1962

UNITED Air Lines - Corporate and Legal History of
) 1946-1955, Elk Grove, Illinois, United Air Lines 1965

VLASIC, I.A., editor Explorations in Aerospace Law,
Selected Essays by John Cobb Cooper, Montreal,
McGill University Press 1968

WAGER, W.M., Editor Some Selected Readings in Inter-
national Air Transportation, Private Publishing,
Gift of Editor to Libary of Congress, 25th of July’
1949

WATT, A., The Evolution of Australian Foreign Policy
1938-1965, Cambridge at the Uniwversity Press, 1967

ZACHAROFT, L., The World's Wings, New York, Duell,
Sloan and Pearce, 1946

II ESSAYS AND ARTICLES

~——
Ry

® -Articles in \Journa 1s

H

FAGG, F.D. Jr,, National Transportation Policy and
Aviation, The Journal of Air Law, Volume VII,
April 1936, Number 2, p. 155

GATES, S.E., International Control of Aviation in
Time of Peace, The Journal of Air Law and Commerce,
Vol. 10, October 1939, No. 4, p. 439

KINGSLEY, R., The Report of the Federal Aviation Commis-
sion: A Commentary, The Journal of Air Law, Vol. 6,
1935, p. 177



-

3 i

JKOJANEC, The Legal Nature of Agreements Concluded by
Private Entities with Foreign States and Attendant
Comments, Hague Collogue/Colloquim 1968, Chapitre
IIT, Sec.t 2, p. 299

3
MELONE, N.G., Controlled Competition: Three Years of
the Civil Aeronautics Act, The Journal of Air Law
and Commerce, Vol. XII, 1941, p. 318

SNELLING, R.C., Peacemaking, 1919: Australia, New Zealand
and the British Empire Delegation at Versailles,
The Journal of Imperial and Commonwealth History, .
Vol: IV, October 1975, No. 1, p. 15 ’ '

WESTWOOD, H.C. and BENNETT, A.E., A Footnote to the
Legislative History of the Civil Aeronautics Act of -
1938 and Afterward, Notre Dame Lawyer, Vol. 42, ;
February 1967, p. 309.

IITI UNPUBLISHED SECONDARY SOURCES

-Thesis .

HOLBROOK, F.X., United States National Defense and
Trans=-Pacific Commercial Air Routes 1933-1941,
Doctoral Dissertation, Fordham University 1969

IS

]



