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A BSTRACT 

This thesis examines the process of approximating EC law that the Czech Republic 

has undertaken both under the Europe Agreement and in order to fulfill one of the 

conditions for membersrup in the European Union. The thesis aims to determine 

whether the transposition of EC legislation has been undertaken with a view to 

effective implementation of the acquis communautaire and to assess what 

implications this process will have for the Czech Republic. To this end, three are as 

of law which are subject to approximation are examined, namely competition law, 

environmental law and company law. Accordingly, Chapter 1 provides a general 

overview of the process of approximation and the challenges it poses for the Czech 

Republic. The process of approximation in the field of competition law is examined 

in Chapter II, followed by environmental law in Chapter III. The area of company 

law is addressed in Chapter IV. FinaUy, Chapter V concludes with an analysis of the 

findings of the previous chapters with a discussion of the implications of 

approximation for the legal order ofthe Czech Republic. 



RÉSUMÉ 

Cette thèse de maîtrise examine le processus de rapprochement au droit 

communautaire entrepris par la République tchèque en vertu des provisions de 

l'Accord européen ainsi que pour remplir une des conditions de son adhésion à 

l'Union européenne. Cette thèse cherche à déterminer si la transposition du droit 

communautaire a été effectuée afin de permettre une mise en oeuvre efficace de 

l'acquis communautaire. À ces fins, trois domaines de droit qui font l'objet du 

rapprochement sont examinés, notamment le droit de la concurrence, le droit de 

l'environnement et le droit des sociétés. À cette mesure, le premier chapitre survole 

les problèmes posés par le processus de rapprochement ainsi que les défis que ceux­

ci posent pour la République tchèque. Le processus de rapprochement dans le 

domaine de la concurrence est examiné dans le deuxième chapitre, suivit d'un 

exposé du droit de l'environnement dans chapitre trois. Le domaine du droit des 

sociétés est adressé dans le quatrième chapitre. Finalement, chapitre cinq termine 

l'analyse en faisant le bilan des conclusions tirées des chapitres précédents ainsi 

qu'en présentant une discussion des implications de ce processus sur l'ordre 

juridique de la République tchèque. 
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INTRODUCTION 

Following the collapse of the communist regime in 1989 and secession from 

Czechoslovakia in 1992, the Czech Republic inherited the massive task of 

transforming from a centrally planned economy and communist dictatorship to a 

market oriented democracy, based on the mIe of law. In order to claim a position 

among the developed European states and thus confirm its transition to a democratic 

state with a market-driven economy, the Czech Republic has endeavored to become 

a member of several international organizations, namely the Council of Europe and 

the North Atlantic Treaty Organization. Above aH, however, the Czech Republic has 

striven to become a member of the European Union. 

In order to qualify for membersbip in the European Union, the Czech Republic 

must fulfill numerous criteria one of which is the approximation of its laws with the 

acquis communautaire. This condition may at first glance appear to be a relatively 

straightforward obligation. However, when one considers the scope of the acquis 

and the ramifications ofthis undertaking, it becomes clear that the Czech Republic is 

faced with an arduous task, one that will have far-reaching consequences which will 

invariably impact the legal system and all aspects of civil society in the Czech 

Republic. 

This thesis examines the process of approximation that the Czech Republic has 

undertaken both as required under the Europe Agreement and in order to quahfy for 

membersbip in the European Union. The aim of this thesis is to determine the 

progress that has been achieved in the process of approximation and what 

implications tbis process will have for the legal order and the institutions of the 

1 



Czeeh Republic. In particular, this thesis seeks to detennine whether the process of 

approximation has been undertaken with a view to effective implementation of the 

acquis in the Czeeh Republic and not merely fonnai transposition. 

Three specifie areas that are subject to approximation are analyzed, given that an 

in-depth examination of aU the legal sectors subject to approximation would exceed 

the scope of this thesis. These are competition law, environmentallaw and company 

law. These areas have been selected as they each involve critical issues with respect 

to the proeess of approximation and provide useful illustrations of the key points 

raised in this analysis. 

Competition law was chosen for hs important role not only in the proper 

functioning of the internaI market but aiso for its effeet on the economies of the 

individu al Member States. Moreover, as competition law in Europe exists both at the 

national and at the EC Ievel, this area of law provides an interesting illustration of 

the distinction between the two legal regimes. 

Environmental law was chosen because significant developments have occurred 

in this field over the last two decades, which have resulted in the creation of an 

extensive body of EC environmental legislation and policies. Given that the Czeeh 

Republic inherited an environment that suffered many years of neglect under 

communist rule, the environment is an area which poses specifie challenges in the 

process of approximation. 

Finally, company law was chosen both for its importance for the functioning of 

the internaI market and as it is an area of law where significant efforts to harmoruze 

the company law legislation of the Member States have been undertaken at the 

2 



Community level. Moreover, company law was one of the first areas where efforts 

to transpose EC legislation occurred in the Czech Republic and thus it provides an 

illustration of the development of the process of approximation in the Czech 

Republic. 

The analysis begins with a brief outline of the historical context of enlargement of 

the European Union, followed by an overview of the context and the legal basis for 

approximation in the. Czech Republic. Then the institutional framework of 

approximation is briefly summarized at both the EC and the national levels. This is 

followed by an oudine of the progress that has been achieved in the process of 

approximation. Finally, the challenges and difficulties of approximation are 

examined. Chapter TI examines the process of approximation with respect to 

competition law. Chapter ID addresses environmental law. The process of 

approximation in the field of company law is examined in Chapter IV. Finally, 

Chapter V summarizes the findings of the previous chapters. 
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1. GENERAL OVERVIEW OF APPROXIMATION IN THE CZECH REPUBLIC 

1.1 THE ENLARGEMENT OF THE EUROPEAN UNION 

Since its creation, the European Union has undertaken successive waves of 

enlargement, increasing the number of Member States from the original six founding 

states 1 to the current fifteen Member States. To date there have been four 

enlargements,2 beginning with the accession of the United Kingdom, Ireland and 

Denmark in 1973. Greece acceded in 1981, followed by Portugal and Spain in 1986. 

Finally, the most recent expansion occurred in 1995 when Austria, Finland and 

Sweden became Member States.3 

Enlargement has been a major catalyst for the development of the European 

Union by enabling it to expand its markets, increase its population and further 

integration.4 Both the Treaty of Rome and the Treaty on European Union state that 

one of the principal objectives is the founding of an "ever doser union among the 

peoples of Europe".5 

The potential candidates for the next wave of enlargement indude Cyprus, the 

Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and 

Slovenia. Although Bulgaria, Romania and Turkey have aiso submitted applications 

1 The original signa tories of the Treaty of Rome were Belgium, France, Germany, Italy, Luxemburg 
and the Netherlands. 
2 The unification of the German Democratie Republic (GDR) with the Federal Republic of Germany 
(FRG) on 3 October 1990 technically was not an enlargement of the EU but rather of the FRG. For 
further details on the process of German reunification see M. Bothe, "The German Experience to 
Meet the Challenges of Reunification" in A.E. Kellermann, J.W. de Zwaan & J. Czuczai, eds., EU 
Enlargement: The Constitutional Impact al the EU and National Level (The Hague: T.M. C. Asser 
Press, 2001) 435 at 437. 
3 P. Kent, Law of the European Union, 3 ed. (Essex: Pearson Education Limited, 2001) at 5-6. 
4 See M. J. Baun, A Wider Europe: The Pro cess and PoUties of EU Enlargement (Lanham: Rowman 
& Littlefield Publishers, 2000) at 1. 
5 Preamble, Treaty Establishing the European Community of 25 March 1957, 298 V.N.T.S. Il, as 
subsequently amended by the Single European Act (1986)O.J.L. 169/1, and the Treaty of Amsterdam 
of 2 October 1997 OJ C 340/1[hereinafter EC Treaty]; Preamble, Treaty on European Union of 7 
February 1992, OJ C 224/1(1992) [hereinafter Treaty on European Union or TEUJ. 
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for membership in the EU, they are generally not being considered as candidates for 

the upcoming round of enlargement.6 Nevertheless, the next enlargement will be 

unprecedented in terms of both size and diversity, as it is estimated that the next 

enlargement will most likely number ten candidate countries, thus increasing the 

population of the EU by nearly 100 million and its geographic area by almost 1 

million square kilometers.7 

Given the economic and cultural diversity of the candidate countries, the next 

phase of enlargement poses specifie economic and political challenges. In particular, 

the sheer size of the envisioned enlargement has necessitated that the institutions and 

policies of the European Union be modified in order to duly accommodate new 

Member States. These issues have been the subject of much debate within the EU 

and form the basis of the Treaty of Nice, which was signed on 26 February 2001.8 

Moreover, the majority of the candidate countries were, with the exception of 

Cyprus, Malta and Turkey, formerly communist regimes with centrally planned 

economies that have in recent years undertaken a transformation to a market driven 

economy. Thus, the economic position of the candidate countries is, in comparison 

to that of the Member States, less developed. As an example, the GDPs per capita of 

6 EC, Commission, "Summit Backs Enlargement For 2004" in Europa - Emargement Weekly 
Newsletter (25 June 2002), omine: <http://www.europa.eu.intJcomm/emargementJdocs/newsletter/we 
ekly_250602.htm> (date accessed: 26 June 2002). 
7Royal Danish Ministry of Foreign Affairs, Issues In Focus: The Candidate Countries' Way to the EU 
(2002), online: <http://www.eu2002.dklewebeditpro2/uploadiOWStaticContentJ827/EngeIsk.pdf> 
(date accessed: 23 July 2002) at 12. 
8 Ireland was the last Member State to ratify the Treaty, wruch occurred on 19 October 2002 (see EC, 
Commission, "Irish Referendum Results Bring Clarity to Enlargement" in Europa - Emargement 
Newsletter Weekly (22 October 2002), omine: <http://www.europa.eu.intJcomm/emargementJdocs/ne 
wsletter/weekly_221002.htm». For further details on the Treaty of Nice and its implications for the 
process of enlargement, see generally EC, Commission, What Difference Will the Treaty of Nice 
Make? (Luxemburg: EC, 2001); also M. G. Puder, "Salade Nicoise from Amsterdam Left-Overs -
Does the Treaty of Nice Contain the lnstitutional Recipe to Ready the European Union for 
Enlargement?" (2002) 8 Colum. J. Eur. L. 53. 
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Poland, Hungary and the Czech Republic - states generally considered among the 

most developed Central and Eastern European states - correspond to roughly 32, 37 

and 54 per cent of the EU average. 9 

Similarly, as the majority of the candidate countries were subject to communist 

ruIe, the legal, political and social infrastructure of these states is less developed than 

that of the Member States. Many orthe candidate countries have only in recent years 

moved towards democracy and undertaken the difficult task of restructuring their 

internaI administrative and institutional infrastructure. 

Accordingly, the candidate countries' obligation to transpose and fully implement 

the acquis communautairelO represents a formidable challenge, particularly given 

that the acquis is not static, but continuously developing. 11 Recently, the 

Commission estimated that the secondary legislation comprising the acquis numbers 

over 80,000 Official Journal pages and that approximately 2,500 new legislative 

9 G. Denton, "Agenda 2000 and EU Budget Strategy: Funding Enlargement and Relations with 
Eastern and Southern Neighbours" in M. Maresceau & E. Lannon, eds., The EU's Enlargement and 
Mediterranean States: A Comparative Analysis (New York: Palgrave Publishers, 2000) 141 at 145-46. 
In contrast, the GDPs per capita of Greece, Portugal and Spain, which number amongst the least 
developed Member States of the European Union, were 61, 72, 78 per cent respectively of the 
European Union average (ibid. at 146). 
10 The term refers to the rights, obligations, and principles !hat anse from EC law (both primary and 
secondary) and the decisions of the Court of Justice. In addition, it includes aH declarations, 
resolutions and practices that are adopted within the framework of the European Union. (EC, 
Commission, The European Union: Still Enlarging (Luxemburg: Office for the Official Publications 
of the European Communities, 2001) at 8 [hereinafter European Union: Still Enlarging]; C. 
Clements, "A More Ferfect Union? Eastern Enlargement and the Institutional Challenges of the 
Czech RepubHc's Accession to the European Union" (2002) 29 Syracuse J. Int'! L. & Corn. 401 at n. 
18). For a discussion on the acquis, see C. C. Gialdino, "Sorne Reflections on the Acquis 
Communautaire" (1995) 32 C.M.L.R. 1089; C. Delcourt, "The Acquis Communautiare: Has the 
Concept Had its Day?" (2001) 38 C.M.L.R. 829. 
JI The acquis is often described as "a moving target", see e.g. 1. PeHegrin, The Po/itical Economy of 
Competitiveness in an Enlarged Europe (New York: Palgrave Publishers, 2001) at 8; or, perhaps 
more fittingly, has been referred to as "a moving target in the fog" given that it is unknown what 
final form the acquis will take (Baun, supra note 4 at 7). 
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norms are generated each year. 12 Thus, not only are the candidate countries faced 

with taking over a more complex and comprehensive acquis than did previous 

applicants in prior enlargements, but the acquis has evolved and expanded from the 

date that the candidate countries submitted their applications for membership.13 

Although the next enlargement poses much greater challenges, there are several 

compelling factors that justify undertaking the next wave of enlargement. As the 

next enlargement would include several former communist states of Central and 

Eastern Europe, this would increase political stability and security in the region. 14 In 

addition, it would bring economic benefits by enlarging the internaI market, thus 

creating new business opportunities for European business es and providing 

incentives for job growth in the European Union. 1S Moreover, as the new Member 

States would be required to fully adopt and implement Community legislation and 

policies, enlargement would have a positive impact in such are as as the environment 

and controlling organized crime. 16 Furthermore, the increased size and scope of the 

European Union would enhance its role in international relations, in particular with 

respect to trade and foreign policy.17 Finally, there is the perception that the 

European Union has a moral obligation with respect to the Central and Eastern 

12 EC, Commission, Communication from the Commission to the European Parliament and Council -
Codification of the Acquis communautaire (Brussels: EC, 2001) at 7. 
13 H. Grabbe & K. Hughes, Enlarging the EU Eastwards (London: Chastham House Papers, 1998) at 
1. For a more detailed discussion of the political development of the acquis, see A. Wiener, "The 
Embedded Acquis Communautaire: Transmission Bel! and Prism of New Govemance" in K. 
Neunreither & A. Wiener, eds., European Integration After Amsterdam: Institutional Dynamics and 
Prospects for Democracy (Oxford: Oxford University Press, 2000) at 318. 
14 European Union: Still Enlarging, supra note 10 at 4. 
15 EC, Commission, EU Enlargement: A Historie Opportunity (Luxemburg: EC, 2001) at 4, online: 
<http://europa.eu.intlcommlenlargementldocs/index.htm> (date accessed: 23 July 2002) [hereinafter 
Historie Opportunity] 
16 Ibid. at 5. 
17 Ibid.; see also European Union: Still Enlarging, supra note 10 at 4. 
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European states and that such an enlargement would provide a historic opportunity 

to reunite Europe. 18 

It is interesting to note the evolution in the European Union's position towards 

enlargement. Although the faH of commurusm marked a new opporturuty for closer 

relations with the Central and Eastern European states, the European Community 

initially suffered internal division on the issue of enlargement. 19 Although sorne 

Member States, namely Germany and Great Britain supported the idea of 

enlargement, other Member States opposed such plans.2o Thus the Europe 

Agreements concluded with Eastern and Central European states foHowing the 

demise of communism do not contain any express provisions relating to the 

possibility of membership for the associated states. In fact, the Commission had 

stated that the Agreements did not form a basis for future membership.21 However, 

the Copenhagen European Council in 1993 marked a significant shift in the position 

on enlargement when the Council acknowledged the possibility that the associated 

states could potentially become members and when it outlined for the first time the 

criteria for membership.22 

1.2 THE CONTEXT OF APPROXlMA TION IN THE CZECH REPUBLIC 

18 Grabbe & Hughes, supra note 13 at 1. 
19 For a detailed account of the internaI dissent within the EC with respect to enlargement during the 
period 1990-1993, see J. L Torreblanca, The Reuniting of Europe: Promises, Negotiations and 
Compromises (Burlington: Ashgate Publishing LM., 2001). 
20 The southern Mediterranean states were among the opponents to the idea of granting membership 
to the associated states were as they believed enlargement would lead to a decrease in EC subsidies 
(see Baun, supra note 4 at 55). 
21 A. Ino13i, "The CEECs: From Association Agreements to Full Membership?" in 1. Redmond & G. 
G. Rosenthal, eds., The Expanding European Union: Past, Present and Future (Boulder: Lynne 
Riener Publishers, 1998)157 at 158. 
22U. Sedelmeier, "East of Amsterdam: The Implications of the Amsterdam Treaty for Eastern 
Enlargement" in Neunreither & Wiener, supra note 13, al 222. 
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Membership in the European Union has been deemed necessary by the Czech 

govemment for several reasons. F oremost, there is a general perception that only by 

acquiring membership in the European Union will there truly be a "return to 

Europe". Accordingly, membership in the EU has been seen by the Czech 

govemment as a means of confirming the position of the Czech Republic among 

European democratic states. 23 Moreover, joining the internaI market would 

strengthen and expediate the development of the market economy.24 In addition, 

there is a political perspective - not joining the EU while other associated states do 

could potentially result in political isolation and negatively impact the role and 

position of the Czech Republic in European and international relations. 

As a step towards achieving its goal of membership in the European Union, the 

Czech Republic signed the Europe Agreement25 on 4 October 1993, which came into 

effect on 1 February 1995. The Europe Agreement forms the cornerstone and legal 

basis of relations between the Czech Republic and the EC and its Member States. 

The primary objective of the Agreement is to enable the Czech Republic to 

participate in the process of European integration and to assist the Czech Republic in 

its ultimate goal of becoming a member of the European Union.26 To this end, the 

23 Ministry for Regional Development of the Czech Republic, Cesta do Evropské Unie: Sbliiowinf 
prava éeské republky s pravem Evropskfch spoleeenstvi, svazek C. 9 (Prague: Ministry for Regional 
Development of the Czech Republic, 1997) at 6. 
24 M. Dauderstadt, KandidéJtské zeme tzv. prvni viny ze stfedni a rychodni evropy na cesté do 
Evropské unie (Prague: Ministry for Regional Development of the Czech Republic, 2000) at 13. . 
25 Europe Agreement establishing an Association between the European Communities and their 
Member States, of the one part, and the Czech Republic, of the other part (1993) OJ L 360/2; 
promulgated in the Czech Republic as sdèleni Ministerstva zahraniénich veci éeské republiky é. 
7/1995 Sb. [hereinafter Europe Agreement or EA]. 
26 BA, Prearnble, paras. 4 and 17. 
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Czech Republic submitted its application for membership to the European Union on 

17 January 1996.27 

In order to accede to the European Union, the Czech Republic must fulfill several 

preconditions,28 which may be summarized and classified into three broad 

categories: political criteria,29 economic criteria30 and the ability to assume 

obligations ansmg from membership in the European Union. The last category 

includes both the capacity to fully incorporate the acquis communautaire as well as 

the effective implementation of the acquis.3l Accordingly, one of the principal 

preconditions to membership in the European Union is the approximation of the laws 

of the Czech Republic with the acquis communautaire. 32 

1.3 LEGALBASIS AND SCOPE OF APPROXIMATION 

The term approximation of law is not defined in the Agreement nor is it concisely 

defined in European law.33 The process of approximating Czech law with 

Community legislation has, however, been defined by the Czech govemment as "the 

27Dauderstadt, supra note 24 at 12. 
28 FormaI conditions for membership are provided for in Art. 49 TED. These include the submission 
of an application to the European Council and the requirement that the applicant be a "European" 
state, which upholds the fundamental principles outlined in Art. 6(1)TEU (democracy, liberty, rule of 
law and respect for human rights and fundamental freedoms) (D. Strupovâ, Sbliiovimi prava éeské 
republiky s pravem Evropské unie v ramci pfedvstupni strategie (Prague: Charles University, 2000) at 
7-9 [hereinafter sbliiovani pfedvstupni strategie]; N. Siskovâ, "Evropska dohoda jako nâstroj 
sblizovâni ceského prâva s prâvem ES" (1999) Prâvnik t. 138/99 at 63 [hereinafter "nâstroj 
sblizovânf"J). 
29 The political criteria include democracy, rule of law, respect for human rights and minority 
protection. Tbe conditions were summarized by the Commission in the Agenda 2000 - Commission 
Opinion on the Czech Republic's Application for Membership of the European Union (Brussels: EC, 
1997) [hereinafter Commission Opinion] at 9. 
30 The economic criteria consist of the requirement of a functionmg market economy and the ability 
of the applicant state to effectively compete in the internaI market (ibid. at 28). 
31 Ibid. at 1. 
32 N. SiSkovâ, Zakladni otazky sbliiovanf éeského prava s pravem ES (Prague: Codex Bohemia, 1998) 
at 40[hereinafter Zakladni Otazky Sbliiovam]. 
33 Ibid. at 17-18. Both the terms 'approximation' and 'harmonization' are commonly used in reference 
to the process of transposing European law by Member States and by the candidate countries. The 
distinction between the two terms is further discussed below in section 1.6. 
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preparation and the process of transposing legislation together with ensuring the 

conditions for their implementation, which is aimed at graduaUy achieving 

compatibility ofCzech legislation with EC law".34 

The legal basis for the obligation of the Czech Republic to approximate its 

legislation with that of the Community 1S to be found in the Europe Agreement, 

which contains both general and special provisions relating to the approximation of 

law.35 Articles 69 to 71 of the Europe Agreement form the general provisions that 

govern the process of approximation, while special provisions relating to 

approximation are contained in the sections that relate to specifie areas of the 

internaI market. 36 

Pursuant to Article 69 EA, the approximation of the legislation of the Czech 

Republic with that of the Commuruty is one of the fundamental conditions required 

for the Czech Republic's economic integration into the EC. According to Article 69 

EA, the legislation of the Czech Republic is to be 'gradually made compatible with 

that of the Community'. Moreover, both existing and future legislation of the Czech 

Republic and the European Communities 18 subject to approximation.3
? 

The second general provision - Article 70 EA - outlines the are as of law that are 

subject to approximation.38 The list, however, is non-exhaustive and merely delimits 

34 Usneseni vlady éeské republiky ze dne J 5. listopadu J 999 é. J 2 J 2 0 Metodick)lch pokynech pro 
zajistovimi praci na sbliiovimi pravnich predpisu éeské republiky s pravem Evropsk)lch spolecenstvi 
(1999) at n.l.(a) [author's translation][hereinafter Resolution No 1212]. 
35 ''Nastroj sblizovan{", supra note 28 at 64-65; L. Tichy & R. Arnold, Evropské pravo (Prague: C. H. 
Beek, 1999) at 813. 
36 A. Verny, Pravni aspekty pfidruieni a Clenstvi v EU se zvlastnl zretelem ke sbliiovémi prava, vol. 1 
(Prague: Vysoka skola ekonomicka v Praze, 1999) at 201. 
37 EA, art. 69. 
38 Article 70 EA reads: 'The approximation of laws shaH extend to the followmg areas in particular: 
customs law, company law, banking law, company accounts and taxes, intellectual property, 
protection of workers at the workplace, [mandaI services, mies on competition, protection of health 
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the priority areas on which approximation should be focused. 39 It should be noted 

that the scope of approximation under the Europe Agreement is narrower than that 

callcd for under the Copenhagen preconditions for accession, as under the 

Copenhagen criteria, states seeking membership in the European Union must 

transpose the entire acquis communautaire.40 This obligation to approximate is 

broader in scope, as the acquis includes the policies and legislatory mechanisms of 

the European Union and not only the legislation of the European Communities, 

which compose the first pillar of the European Union.41 

The third general provision, Article 71 EA, provides for the obligation of the EC 

to furnish the Czech Republic with technical assistance for the process of 

approximation such as expert assistance, training and aid for the translation of 

legislation into the Czech language. 

The special provisions governing approximation are found in the vanous 

provisions of the Agreement that relate to areas that are of key importance to the 

functioning of the internaI market. These include provisions that govem air and 

. 42 fr f' l 43 . . l 44 bl' mterstate transport; ee movement 0 caplta; competitIOn ru es; pu IC 

undertakings;45 protection of industrial and intellectual property rights;46 agricultural 

and life of humans, animaIs and plants, consumer protection, indirect taxation, technical rules and 
standards, nuclear law and regulation, transport and the environment' . 
39Zakladni Otazky Sbliiovémi, supra note 32 at 43. 
40 Sbliiowini pfedvstupni strategie, supra note 28 at 16. 
41 Ibid. at 16; see discussion infra note 79. 
42 Europe Agreement, art. 57(5). 
43 Ibid. art. 62 (1),(2). 
44 Ibid. art. 64 (2). Pursuant to this Article, the competition provisions of the EC Treaty (Arts. 81, 82 
and 87 respectively) are directly applicable to anticompetitive behavior that affects trade between the 
Czech Republic and the EC. This is further discussed below in Chapter n. 
45 Ibid. art. 66. 
46 Ibid. art. 67(1). 
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and agro-industrial sector;47 the environment;48 transport;49 the banking, insurance 

and financial services sector;50 and customs.51 Although these provisions in sorne 

instances coyer the sarne areas outlined in Article 70 EA, these provisions further 

elaborate the process of approximation which is to be achieved in a given area.52 

Generally, the provisions calI for achieving the graduaI alignrnent of Czech 

legislation with that of the Community. However, in three areas the Agreement caUs 

for a higher degree of compability of Czech legislation with Community legislation. 

In the areas of technical norrns and standards,53 money laundering54 and consumer 

protection55 the Europe Agreement provides for achieving full alignrnent of Czech 

legislation with that of the EC.56Both the general and the specifie provisions of the 

Agreement relating to the approximation of law outline only generally the result 

which it is to be achieved. The Agreement does not specify whieh existing EC 

legislation is subjeet to approximation,57 nor does it provide a specifie timeframe for 

approximation. 58 Moreover, with the exception of the obligation of the EC to provide 

technical assistance pursuant to Article 71 EA and the bilateral institutional 

47 Ibid. art. 78( 1). 
48 Ibid. art. 81(3); see Chapter III, below, for a more detaHed discussion. 
49 Ibid. art. 82(3). 
50 Ibid. art. 84(1). 
51 Ibid. art. 93(1); see Verny, supra note 36 at 201-202. 
52 M. A. Dauses, A. Verny & J. Zemanek, Cesta do Evropské unie: Metodické zasady sbliiovani 
prava pfidruieného statu s pravem Evropské Unie na pffkladu Ceské republiky (Prague: Ministry for 
Regional Development of the Czech Republic, 1996) at 60. 
53 Europe Agreement, art. 75(1). 
54 Ibid. art. 86(2). 
55 Ibid. art. 92(1). 
56Tichy & Arnold, supra note 35 at 814-15. 
57 According to sorne estimates, the Europe Agreement only covers approximately thirty per cent of 
the acquis communautaire (see Strupova, supra note 28 at 16). 
58 Although the Agreement was concluded for an indefmite period of time (Art. 120 EA), it provides 
for a 'transitional period' that has a duration of ten years and which is divided into two successive 
stages offive years (Art. 7(1) EA). 
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framework established by the Agreement,59 the Agreement does not elaborate the 

method or procedure that should be undertaken by the Czech Republic in the process 

of approximation.60 

Accordingly, the scope of legislation subject to approximation under the Europe 

Agreement was subsequently elaborated by the Commission in its White Paper61 on 

the preparation of associated states for integration into the common market, which 

was issued by the Commission in May 1995.62 Although it is targeted generally at an 

the Central and Eastern European candidate countries and is not legally binding,63 

the White Paper represents an important tool for the pro cess of approximation. Apart 

from summarizing the development and functioning of the internal market,64 the 

White Paper outlines a comprehensive strategy and the concrete steps that the 

candidate countries need to take in the process of approximation. To this end, the 

White Paper identifies which Community legislation must be transposed by the 

candidate countries in order to enable their integration into the common market.65 

Moreover, for the first time, the Commission emphasizes the need for the effective 

implementation of Community legislation.66 

59 See EA, Title IX. 
6°"Nastroj sblizovani," supra note 28 at 64; K. lnglis, "The Europe Agreements Compared in the 
Light of Their Pre-Accession Reorientation" (2000) 37 C.M.L.R 1173 at 1197. 
61 EC, Commission, White Paper on the preparation of the associated countries of Central and 
Eastern Europe for integration into the InternaI Market (Brussels: EC, 1995) [hereinafter White 
Paper]. 
62 Tichy & Arnold, supra note 35 at 814. 
63 White papers and similar types of reports issued by the Commission, such as green papers, are 
merely recommendations and as such are not legaHy binding on its addressees under EC law (Art. 249 
EC Treaty). 
64See generally White Paper, supra note 61 at Chapter 2. 
05 It should be noted that the White Paper underlines the distinction between the approximation of 
legislation in order to achieve integration into the common market and the broader obligation to 
transpose the entire acquis communautaire (ibid. at 1) 
66Ibid. para. 1.12. 
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The overview of the EC legislation is contained in the Annex of the White Paper 

and is subdivided into twenty~three sections, each of which is an area integral to the 

functioning of the internaI market. In total, there are over 1,300 EC legal norms 

outlined in the Annex of the White Paper.67 

In response to the applications for membership from the associated states, the 

Commission issued in June 1997 Agenda 2000.68 The document, largely perceived 

as the Commission's guide to enlargement,69 included an assessment of the impact 

that enlargement would have on the European Union as well as recommendations 

regarding the enlargement process. In addition, the Agenda 2000 also contained the 

Commission's Opinions on the applications for membership submitted by the 

associated states.70 

The Commission based its assessment of the applications on several criteria, 

namely the conditions for membership outlined by the Copenhagen European 

Council in 1993, on the associated states' fulfillment of the Europe Agreement as 

weIl as on the progress that they had achieved in adopting and implementing the 

measures outlined in the Commission's White Paper.71 The significance of the 

Agenda 2000 lay not only in its evaluation of the candidate countries' applications 

for membership, but foremost in the Commission's recommendation that pre-

67 Tichy & Arnold, supra note 35 at 814. 
68 EC, Commission, Agenda 2000 - Volume 1 - Communication: For a stronger and wider Union, 
COM DOC/97/6; Volume II - Communication: Reinforcing the Pre-Accession Strategy, COM 
DOC/9717. Volume III - Summary and conclusions of the opinions of Commission concerning the 
application for membership to the European Union presented by the candidate countries, COM 
DOC/97/8 (Brussels: EC, 1997). 
69 M. Soveroski, "Enlarging the European Union: Is Agenda 2000 a Guiding Star for the New 
Millennium" in P. Coffey, ed., Europe - Toward the Next Enlargement (Boston: Kluwer Academic 
Publishers, 2000)35 at 37. 
70 The Commission Opinions on the individual candidate countries' applications for membership were 
attached in the form of annexes. 
71 Ibid. at 2-3. 
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accession negotiations be started with those associated states that satisfactorily met 

the requirements for mernbership.72 Accordingly, the Luxembourg European Council 

decided in December 1997 to launch pre-accession negotiations in March 1998 with 

the Czech Republic, Hungary, Estorua, Poland, Slovenia and Cyprus on the basis of 

the Cornrnission's recornrnendations.73 The launching of these negotiations marked 

the formaI beginning of the accession process.74 

The accession negotiations between the Commission and the candidate countries 

were to be undertaken in several phases, narnely screening, the negotiation of the 

various chapters of the acquis75 and finally the negotiation of the accession treaty 

and the institutional aspects of accession.76 Screening marked the first phase of the 

pre-accession negotiations and involved a process of evaluating the comp abi lit y of 

existing Czech legislation with that of EC law.77For the purposes of screening, the 

acquis communautaire was divided into thirty one chapters 78 and the corresponding 

legislation in the Czech Republic was subjected to an extensive audit. The object of 

72 Inglis, supra note 60 at 1174. 
73 Clements, supra note 10 at 420. 
74 M. Maresceau, "The EU Pre-Accession Strategies: A Political and legal Analysis" in Maresceau & 
Lannon supra note 9 at 7. 
75 It should be noted that the scope and content of the negotiations were in reality limited from the 
onset to negotiating short-term transitional periods with respect to the various chapters. 
76 L Witzova, "Konec screeningu" (1999) Mezinarodni politika 9/1999 at 21. 
77Ibid. 
78 The chapters are as follows: 1) Free movement of goods; 2) Free movement of persons; 3) Free 
movement of services; 4) Free movement of capital; 5) Company law; 6) Competition policy; 7) 
Agriculture; 8) Fisheries; 9) Transport policy; 10) Taxation; Il) Economic and monetary union; 12) 
Statistics; 13) Social policy and employment; 14) Energy; 15) Industrial policy; 16) Small and 
medium-sized undertakings; 17) Science and research; 18) Education and training; 19) 
Telecommunications and information technologies; 20) Culture and audiovisual policy; 21) Regional 
policy and coordination of structural instruments; 22) Environment; 23) Consumer and health 
protection; 24) Cooperation in the field of justice and home affairs; 25) Customs union; 26) External 
relations; 27) Common Foreign and Security Policy; 28) Financial control; 29) Financial and 
budgetary provisions; 30) Institutions and 31) Other. The latter two chapters were not included in the 
screening process as the chapter relating to institutions is predominantly of a political nature and the 
fmal chapter encompasses maters that are, for the most part, not directly related to the acquis 
(Witzova, supra note 76 at 23 and n. 3). 
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the screening process was to deterrnine not only whether the existing legislation in 

the Czech Republic was compatible with EC law, but also to evaluate the ability of 

the national institutions to duly implement legislation.79 Moreover, the scope of the 

screening process was not limited to the acquis communautaire but also included the 

second and third pillars of the European Union.80 The pro cess of screening began on 

30 March 1998 and was concluded in the beginning of June 1999. Through the 

screening process it was deterrnined that over half of the relevant Czech legislation 

was not compatible with EC law and that approximately 4, 340 EC legal norrns 

would have to be transposed.81 

Following the issuing of its Opinion in 1997, the Commission began publishing 

annual regular reports assessing the progress that had been acmeved by each 

individual associated state in transposing the acquis communautaire.82 The 

Commission issued its first set of reports in 1998, which were based in part on the 

results of the screening process. The assessments were in-depth evaluations of the 

associated states progress in fulfilling the Copenhagen criteria. Subsequent reports 

have been issued annually and have followed largely the same structure. 83 

79 Ibid. at 2 L 
80 Ibid. The second pillar of the European Union is the Common Foreign and Security Policy (Arts. 
11- 29 TEU) and the third pillar is the Police and Judicial Cooperation in Crirninal Matters (Arts. 29-
42 TEU). Prior to the amendment of the TEU by the Treaty of Amsterdam, the third pillar was known 
as Cooperation in Justice and Home Affairs. Both the second and third pillar are administered under 
intergovemmental cooperation as oilly the first pillar of the European Union (encompassing the three 
Communities) is govemed by EC law (P. Craig & G. de Burca, EU Law: Text, Cases and Materials, 
2d. ed. (Oxford: Oxford University Press, 1998) at 28; Kent, supra note 3 at 8). It should be noted, 
however, that the European Coal and Steel Community Treaty expired on 23 July 2002; see EC, 
Commission, News Release IP/02/898, "Fifty years at the service of peace and prosperity: The 
European Coal and Steel Community (ECSC) Treaty expires" (19 June 2002). 
81 Witzova, supra note 76 at 21. 
82 Maresceau, supra note 74 at 8. 
83 Subsequent Regular Reports on the progress achieved by the Czech Republic have been issued by 
the Commission on 13 October 1999, 8 November 2000,13 November 2001 and 9 October 2002. The 
reports are available on the Commission's website ouline at: <http://www.europa.eu.intlcommleillarg 
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1.4 INSTITUTIONAL FRAMEWORK OF APPROXIMATION 

ln order to coordinate and undertake approximation, several administrative bodies 

have been established both at the national level within the legislative and 

administrative infrastructure of the Czech Republic as well as at the bilateral level 

between the Czech Republic and the EC. ln addition, the European Union has 

created various programs targeted at providing assistance to the candidate countries 

in the process of approximation. 

A. INSTITUTIONAL FRAMEWORK IN THE CZECH REPUBLIC 

The institutional infrastructure for the approximation of law within the Czech 

Republic is effected at both ai the ministerial and at the govemment level. Pursuant 

to Government Resolution No.1212,84 the ministries and central govemment 

agencies of the Czech Republic are responsible for ensuring that an existing 

legislation relevant to the acquis communautaire which faUs within the scope of 

their competencies85 is compatible with EC law.86 Moreover, any new legislative 

proposais brought forth by the govemment, the ministries or members of Parliament 

must be in principle fully compatible with EC law and aIl drafts of new legislation 

must be accompanied by an assessment of the draft bill's compability with EC law.87 

Within each ministry or central government agency there is a Department for 

ement>. 
84 Resolution No 1212, supra note 34. 
85 The scope of competencies of the ministries is govemed by zakon é.2/1969 Sb., 0 zfizenf 
ministerstev a ostatnich ustfednich orgânu statni spravy éeské republiky, as subsequently amended. 
86Resolution No. J 212, supra note 34, para.V.l. 
871bid .. paras. m.9 and HU O. The assessment of compatibility with Ee law is commonly referred to 
as the 'compatibility clause' (doloika kompability). 
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European Integration that is charged with implementing the relevant aspects of the 

European agenda for that given ministry or central govemment agency.88 

At the govemment level, several eommittees and working groups have been 

established to oversee and coordinate the process of approximation. The 

Govemment Council for European Integration (Rada vlady pro evropskou integraci) 

1S chaired by the Prime Minister and is comprised of the Deputy Prime Ministers in 

charge of legislation and eeonomic policies as weIl as the heads of the key ministries 

involved in European integration.89 The Govemment Council which acts as an 

advisory council to the govemment formulates and coordinates policies for 

achieving membership in the European Union.90 

The Working Committee for EU Integration (Pracovni vybor pro integraci Ceské 

republiky do Evropské unie) i8 lead by the Deputy Minister for Foreign Affairs and 

1S comprised of higher-level ministry officials which are appointed to the Committee 

by the Minister of Foreign Affairs.91 Each member of the Working Committee also 

heads a working group of experts that deals with specifie provisions of the Europe 

88 The establishment of these Departments was called for by Usnesenf vléuly Ceské republiky ze dne 
23. éervence 1997 é. 451 k organizacnimu a personalnimu zajiSténi agendy Evropské unie v 
ustfednfch organech statni spravy Ceské republiky (1997). 
89 Pursuant to Usnesenf vlady Ceské republiky ze dne 7. listopadu 2001 é. 1161 0 Statutu Rady vIady 
pro evropskou integraci (2001)[hereinafter Resolution No. 1161], the heads of the following 
ministries are members of the Council: foreign affairs, labor and social affairs, fmance, the interior, 
justice, industry and trade, regional development, agriculture and the environment (ibid., Art. III). 
90 Ibid. art. II; see also Ministry of Foreign Affairs of the Czech Republic, "lnstitucionâlni zajistenf 
integrace CR do EU" at 1,online: <http://www.euroskop.caleuroskop/site/cr/pripravacr/instit.html> 
(date accessed: 14 February 2002) [hereinafter "lnstitucionâlni zajisteni"]. 
91 See Usneseni vkidy Ceské republiky ze dne 9. listopadu 1994 é. 631 0 instituciomilnim zajisténi 
procesu integrace Ceské republiky do Evropské unie, vcetné harmonizace pravniho ftidu Ceské 
republiky s pravnfm fadem Evropské unie; also P. Desny, "The Harmonization of the Legislation of 
the Czech Republic with European Union Law" (1997) Perspectives No.811997 at 52. 
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Agreement.92 The Working Committee coordinates the activities of the ministries 

and central govemment agencies in matters relating to integration into the EU.93 

Within the Office of the Govemment CUrad vlady), there are two departments that 

are directly involved in the process of approximation - the Department for European 

Integration (odbor evropské integrace) and the Department for Compatibility (odbor 

kompatibility). The main task of the Department for European Integration is the 

provision of administrative and technical support to the Government Council for 

European Integration. As such, the Department works together with the Ministry of 

Foreign Affairs and other ministries and central govemment agencies in producing 

documentation for the Government Council. In addition, the Department for 

European Integration monitors and evaluates the carrying out of legislative and non-

legislative tasks related to European integration.94 

The Department of Compatibility of the Office of the Government95 plays a vital 

role in the process of approximation. The Department is the principal coordinator of 

activities relating to the process of approximation in the Czech Republic. It assesses 

the compatibility of legislative proposaIs with EC law and evaluates the progress that 

has been achieved in the process of approximation. 96 As such, the Department of 

Compatibility c10sely foUows the development of EC legislation and informs the 

92 W orking groups of experts have been estabHshed for the following matters governed by the Europe 
Agreement: the approximation of law, free movement of goods, persons, capital and services, 
competition, state aids, industrial cooperation economic and fiscal policy, science and research, 
agriculture, environment, transport. For a fun summary of the working groups, see Tichy & Arnold, 
supra note 35 at 809. 
93 "lnstitucionalni zajisteni," supra note 90 at 1. 
940ffice of the Government of the Czech Republic, "UfM vlady Ceské republiky" online: 
<http://www.vlada.czl1250/vrkleuloei.htrn> (date accessed: 27 July 2002). A monthly overview of 
legislative and non-legislative tasks undertaken by the Government and Parliament regarding 
European integration is available on the Office's website online: <http://www.vlada.cz>. 
950riginaHy, the Department of Compatibility was organizationally a department of the Office for 
Legislation and Public Administration of the Czech Republic (see Verny, supra note 36 at 208-09). 
96 Resolution No. 1212, supra note 34 at para. V. 3. 
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ministries and central government agencies of any relevant new EC legislation that 

requires transposition.97Furthermore, the Department of Compatibility is charged 

with coordinating the revision of translations of EC legislation.98Finally, the 

Department maintains and regularly updates ISAP, the government's intemallegal 

database on the approximation oflaw.99 

B. BILATERAL INSTITUTIONAL FRAMEWORK 

The Europe Agreement provides for the creation of three bilateral bodies at 

various levels aimed at implementing the provisions of the Europe Agreement, 

namelythe Association Council, the Association Committee and the Parliamentary 

Association Committee. 

Pursuant to Article 104 EA, the Association Council was created at the ministerial 

level as a supervisory body to oversee the implementation of the Agreement. It is 

comprised of members of the European Commission and the Council of the 

European Union as weIl as persons appointed by the government of the Czech 

Republic100 and convenes at least once a year.101The Council is authorized to 

consider any significant issues arising from the Europe Agreement and to hear and 

resolve disputes between the parties. 102The decisions of the Council are binding on 

97Ibid., para. IV. 9. 
98 Usnesenf vlddy ze dne 30. zeifi 1998 é. 645 0 zabezpeéeni oficialnich pfekladu prcivnich pfedpisech 
Evrops/cych spoleeenstvi, as subsequently amended, at para. III. 
99 ISAP is an acronym for Informaéni system pro aproximaci prciva (information system for the 
approximation of legislation). ISAP is comprised of several databases, including a database of 
existing EC legislation, a database of translations of EC documents, a lexis of legal terminology as 
well as a database of English translations of Czech legislation. ISAP also contains a directory of 
experts and contacts relevant to the process of approximation and a summary of abbreviations 
commooly used in EC legislation (A. Verny, Prcivni aspekty pfidruieni a élenstvi v EU se zvlastni 
zfetelem ke sbliiowini prciva, vol. 2 (Prague: Vysoka skola ekonomicka v Praze, 1999) at 394-95). 
ISAP is accessible to the public on a limited basis ooline: <http://www.isap.vlada.cz>. 
100 EA, art. 105(1). 
JOI Ibid. art. 104. 
102 Ibid. 
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both parties. I03 In practice, given the level and frequency of convening, the Council 

deals with the issue of approximation for the most part only at a generailevel. I04 

The second body provided for under the Europe Agreement is the Association 

Committee, which supports the Association Council in its activities.105 Similar to the 

Association Council, the Association Committee is comprised of members of the 

European Commission and representatives of the Council of the European Union 

and the Czech Govemment. 106 

The Association Parliamentary Committee is the third body provided for under 

the Europe Agreement. The Committee serves the function of a forum for members 

of the European Parliament and the Parliament of the Czech Republic. 107 

In addition to the bodies outlined above, several subcommittees have been created 

to address specifie issues arising from the Europe Agreement as provided for under 

Article 109 EA. Apart from the approximation of laws, subcommittees have been 

estabHshed for such matters as competition, economic policy issues, technical 

standards, customs and agriculture. 108 Members of the subcommittees are officiaIs 

from the European Commission and the relevant ministries of the Czech Republic. 109 

C. EU FINANClAL AND TECHNICAL ASSISTANCE FOR APPROXIMATION 

As provided for by both the Europe AgreementllO and the pre-accession strategy 

of the European Union,ll1 the European Union has implemented several programs 

103 Ibid. art. 106. 
104 Desny, supra note 91 at 51. 
105 Europe Agreement, art. 108(1). 
106 Ibid. art. 108 (l). 
107 Ibid. arts. 110, 111(1). 
108 Desny, supra note 91 at 51-52. 
109 Ibid. at 5 L 
J JO EA, art. 71. 
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granting both financial and technical support to assist the Czech Republic in the 

process of approximation. 

The pro gram PHARE is a crucial source of support and funding with respect to 

approximation. 1 
12 Although the pro gram was originally aimed at granting immediate 

financial assistance for the economic and political restructuralization of the Central 

and Eastern European states following the fan of communism, the focus of the 

pro gram shifted in 1997 under the context of the pre-accession strategy. 113 At 

present, the pro gram is targeted at aiding the candidate countries with the 

implementation of the acquis through assistance aimed at strengthening the 

administrative and institutional infrastructure of the candidate countries and by 

promoting the approximation of law. 114 The Czech Republic received a total amount 

of756 million EUR under the PHARE pro gram up to the year 2000. 115 

III See EC, Council Regulation No. 622/98 of i 6 March i 998 on assistance to the applicant States in 
the framework of the pre-accession strategy, and in particular on the establishment of Accession 
Partnerships [1998] OJ L 8511, as subsequently amended. Accession Partnerships forro a key element 
of the pre-accession strategy of the European Union. Tailored to meet the needs of each individual 
candidate country, Accession Partnerships encornpassall the programs of financiaI and technical 
support granted by the EU in a single framework and are targeted at priority areas outlined in the 
Commission's annual Regular Reports and the candidate countries' National Programs for the 
Adoption of the Acquis Communautaire. As such, the Accession Partnerships are regularly amended 
to take into account developments in the candidate countries' progress in fulfiling the requirements of 
membership, see e.g. EC, Council Decision of 28 January 2002 on the principles, priorities, 
intermediate objectives and conditions contained in the Accession Partnership with the Czech 
Republic[2002] OJ L 044/20 [hereinafter Accession Partnership]. For further details on the Accession 
Partnerships, see Baun, supra note 4 ai 101. The Accession Partnerships are available online at the 
European Commission Directorate General - Enlargement website at: <http://www.europa.eu.intlc 
omm! enlargement>. 
112 PHARE is the French acronyrn for Pologne et Hongrie Assistance à la Réstructuration 
Économique. 
113 EC, Commission, "What Ès PHARE?" at 1.1; online: <http://www.europa.eu.intlcommlenlargemen 
tlpasIPHARE/intro.htrn> (date accessed: 29 July 2002). 
IJ4 ibid. at 1.1.; European Union: Still Enlarging, supra note 10 at 14. 
115 Ministry of Foreign Affairs of the Czech Republic, "Financni prostfedky EU pro stfedoevropské 
kandidatské zemê" at l, online: <http://www.euroskop.czlpage/render.vw/src=/site/czldatalcr/pripr 
avscr/finacnipomoc.htrnl> (date accessed 28 July 2002)[hereinafter "EU Financial Assistance"]. 
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Apart from funding of various projects directly related toapproximation, J 16 the 

European Union created within the framework of PHARE a twinning program which 

is specifically geared at providing technical and administrative assistance for the 

process of approximation. Under the twinning program, experts and officiais from 

the European Commission and Member States (pre-Accession Advisors) are 

assigned to various ministries and central govemment agencies to provide technical 

assistance on the implementation of the acquis communautaire in a given field as 

weil as on administrational and institutional reforms. J 17 In addition, the program may 

involve the provision of training and short-term expert missions. 1l8 Since 1998, 

fort y-one twinning projects have been targeted at the Czech Republic. J 19 

ISP A (Instrument for Structural PoUtics for Pre-accession) is another pro gram, 

which is aimed at assisting associated countries in the implementation of the acquis 

communautaire. The program is, however, targeted primarily at developing the 

environmental and transport infrastructure. 120 With respect to the environmental 

infrastructure, ISPA provides support in the areas of water and air pollution, and 

waste management. 121 A similar program, SAP ARD (Special Accession 

Programmed for Agricultural and Rural Development) has been created to assist the 

116 For a detailed overview, see EC, Commission, 2001 Regular Report on the Czech Republic's 
Progress Towards Accession (Brussels: EC, 2001) at 11-15 [hereinafter 2001 Regular Report]. 
117 EC, Commission, Twinning in Action (Brussels: European Commission, 2001) at 5, online: 
<http://www.europa.eu.intlcomm.lenlargementlpas/twinnign_en.pdf> (date accessed: 29 July 2002) 
[hereinafter Twinning in Action]. 
118 Ibid. at 27. 
JJ9 European Union: Still Enlarging, supra note 10 at 15. 
120 Ibid. During the period 2000 to 2006, the annual amount granted under ISP A will amount to 
approximately 70 million EUR ("EU Financial Assistance," supra note 115 at 1). 
121 "EU Financial Assistance", supra note 114 at 1. 
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candidate countries in preparing for the Common Agricultural Policy (CAP) and to 

promote rural development. 122 

Aside from the programs outlined above, the Commission established in J anuary 

1996 the Technical Assistance Information Exchange Office (TAIEX).123 The main 

objective of TAIEX is to provide technical assistance relating to the approximation 

of law in the candidate countries. 124 As such, the Office provides assistance to the 

candidate countries with respect to the transposition and implementation of the 

acquis. 125 In addition, the Office provides database tools for monitoring the progress 

achieved in approximation. Moreover, the Office coUects and disseminates 

information on the entire acquis communautaire. 126 

1.5 PROGRESS OF APPROXIMATION IN THE CZECH REPUBLIC 

The processof approximating Czech legislation with EC law began as carly as in 

the year 1991 prior to the conclusion of the Europe Agreement between 

Czechoslovakia and the European Communities and its Member States. 127 On 17 

October 1991, the government passed the first in a series ofresolutions providing for 

the approximation ofCzechoslovak, and following 1 January 1993, Czech legislation 

122 Ibid. Approximately 20 million EUR will be granted annuaHy to the Czech Republic under 
SAP ARD (ibid.). 
123 OrganizationaHy, TAIEX faUs under the European Commission Directorate-General Enlargement. 
(T AlEX, "About the Technical Assistance Information Exchange Office of the European 
Commission, DG Enlargement" at 1, online: <http://www.calboro.be/whatisTAIEX.asp> (last 
accessed: 27 July 2002). 
124 The purpose ofTAIEX is to complement the other programs geared at the approximation of laws 
and differs from the other programs by its abihty ta respond rapidly to enquiries on issues relating ta 
approximation (ibid. at 2). 
125 Ibid. 
126 Ibid. at 2. 
127 The Europe Agreement was signed on 16 December 1991. Similar agreements were concluded on 
that same clay with Poland and Hungary. The Europe Agreement was preceded by the Agreement on 
Trade and Commercial and Economic Co-operation which was concluded between Czechoslovakia 
and the EC on 7 May 1990 (see Tichy & Arnold, supra note 35 at 782). 
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with that of the EC. 128 Nevertheless, although the process of approximation had in 

theory commenced even before the conclusion of the existing Europe Agreement in 

1993, only marginal progress was achieved in the first five years following the 

conclusion of the Agreement. According to a statement by the Ministry of Justice 

reported in the local press on 18 July 1998, only twenty-five per cent of Czech 

legislation had been made compatible with that of the EC. J29 

There are several possible explanations for the slow progress that had been 

achieved during this period. First, it must be noted that the govemment was 

preoccupied with implementing ongoing economic and political reforms associated 

with the transition from communist rule. In addition, approximation was likely 

delayed by the Czech Republic's secession from Czechoslovakia. One further reason 

for the lack of significant progress in the field of approximation may be attributed to 

frequent organizational changes within the public administration infrastructure and 

the preceding govemments' apparent lack of a coherent agenda for the process of 

approximation. 1 
30 

However, the year 1999 marked a tuming point in the process of approximation in 

the Czech Republic. l3I The Commission, in its Regular Report, repeatedly criticized 

the Czech Republic's progress. After noting the slow progress that had been 

128Usneseni vlady éeské republiky ze dne 17. fijna 1991 c. 396 k usneseni vlddy éSFR c. 533/1991 0 

zabezpeeenf sluéitelnosti ceskoslovenského pravnfho fddu s pravem Evropského spoleeenstvi. 
129 Ministry for Regional Development of the Czech Republic, supra note 23 at 9. 
130 V. Balas, "Legal and Quasi Legal Thresholds of the Accession of the Czech Republic to the EC" 
in Kellermann, de Zwaan & Czuczai, supra note 2 at 477. See also generally Desny, supra note 91. 
Sorne commentators also point to the apprehensions the European Union held by VâcJav Klaus, a 
renown "Eurosceptic", who was Prime Minister until the faH of 1997, and thus may not have 
accorded sufficient priority to the process of approximation (see Dauderstadt, supra note 24 at 13, 
24). 
131 R. Kral, "K ryznamu omezené püsobnosti nekterych komunartnich pfedpisü pro sblizovâni prava 
CR s. pravem ES" (2000) E.M.P. 9-10/2000 at 31 [hereinafter "K ryznamu omezené püsobnosti "]. 
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achieved,132 the Commission stated that: "[ u ]ntil a more coherent approach is 

adopted, there is a risk of a piecemeal approach to the alignrnent process.[ ... ]The 

pace of alignrnent needs to pick up substantially across the board."J33 According to 

the Commission, progress in the area of approximation was hindered by the lengthy 

legislative procedure, the fact that the governrnent had a minority in Parliarnent 

which required it to negotiate to acquire support of legislative proposaIs and that 

"certain priority policy areas had not received sufficient attention from previous 

governrnents".134 

In response to the Commission's criticisms, the governrnent implemented several 

measures aimed at accelerating the process of approximation. 135 In particular, the 

legislative procedure in the Chamber of Deputies was amended in order to enable 

accelerated passing of EC related legislation. 136 As a result, the Commission noted in 

its 2000 Regular Report an improvement in the pace of approximation. 137 According 

to the Czech governrnent, by the end of the year 200 l, approximately seventy per 

cent of legislation in the Czech Republic was fully compatible and a further twenty 

132 EC, Connnission, 1999 Regular Report on Czech Republic's Progress Towards Accession 
(Brussels: EC, 1999) at 77. 
133 1bid. at 77-78. 
134 Ibid. at 11. 
135 See Ministry of Foreign Affairs of the Czech Republic, Narodnf program pfipravy Ceské 
republiky na élenstvi v Evropské unii 2000 (Prague: Ministry of Foreign Affairs of the Czech 
Republic, 2000). 
136 See zakon é. 47/2000 Sb., kterym se méni zakon é. 90/1995 Sb" 0 jednacfm fMu Poslanecké 
snémovny. In addition, the Prime Minister at the time, Milos Zeman, proclaimed that the govemment 
was prepared to undertake a "legislative tomado" (BalaS, supra note 130 at 276). . 
137 EC, Commission, 2000 Regular Report From the Commission on the Czech Republic 's Progress 
Towards Accession (Brussels: EC, 2000) at 17 [hereinafter 2000 Regular Report]. According to the 
Report, the number of legislative acts passed in Parliament had increased significantly as 132 acts 
were promulgated during the period covered by the 2000 Regular Report as opposed to a mere 27 acts 
in the preceding period (ibid.). 

27 



per cent was partially compatible with EC law. J38 The most recent Regular Report 

issued by the Commission on 9 October 2002, which covers the period from the 

Commission's Opinion up to 15 September 2002, overall rates positively the 

progress that the Czech Republic has made during this time period by noting that, in 

general, a high degree of alignment achieved. 139 More importantly however, in the 

Report, the Commission affirms that, given the progress that the Czech Republic has 

achieved to date, the Czech Republic will be "able to assume the obligations of 

membership" .140 This finding is of crucial importance, as the 2002 Regular Reports 

will form part of the Commission's general assessment of whether or not a given 

candidate country is prepared for membership, and consequently, whether the 

Commission will recommend that it be invited to become a member of the European 

Union. 141 

1.6 CHALLENGES AND D1FFICULTIES OF APPROXIMATION 

The process of approximating the legislation of the Czech Republic with that of 

EC is a formidable task given the scope and quantity of legislation that must be 

transposed. Not only is the Czech Republic required under the Europe Agreement to 

undertake efforts to approximate EC legislation pertaining to the internaI market, but 

the Czech Republic must also be capable of taking over the full acquis 

communautaire as a condition of membership in the EU. This undertaking will 

invariably significantly affect the legal system and the institutional framework of the 

138 Mission of the Czech Republic to the EC, Internai Preparation for Membership, available onlme 
on the Mission's website at <http://www.mzv.czlmissionEU/preperation.htm> (date accessed: 27 July 
2002). 
139 EC, Commission, 2002 Regular Report on the Czech Republic's Progress Towards Accession 
(Brussels: EC, 2002) [hereinafter 2002 Regular Report] at 130, 134. 
140 Ibid. at 132. 
141 Ibid. at 8-9. 
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Czech Republic. As such, the pro cess of approximating Czech legislation with EC 

law poses many challenges and difficulties for the Czech Republic. These include 

not only various technical difficulties, but aiso such broader issues as the impact of 

approximation on market transition and the effective implementation of the 

transposed norms. 

A. TECHNICAL DIFFICULTIES OF APPROXIMATION 

The nature and character of EC law is sui generis in that, although it is based on 

international law, it has specifie attributes that have resulted in the creation of a 

"new internationallegal order", as was first pronounced by the European Court of 

Justice in the seminal case Van Gend en LOOS.1
42 At the same time, it is a legal 

system that has been formed gradually by drawing on and encompassing both civil 

law and common law legal institutes imported from the legal systems of its Member 

States, whose legal systems are based on varying legal traditions. 

Given the unique nature of EC law, the process of approximation reqmres 

ensuring that the national legal order provides for the fundamental princip les of 

Community law, in particular the principles of supremacy ofEC lawl43 and of direct 

effect. 144 Prior to its recent amendment, the Constitution of the Czech Republic did 

not provide for the supremacy of EC law nor for the princip le of direct effect. 

142 ECJ, Case 26/62, NV.· Algemene Transporten Expeditie Onderneming Van Gend en Loos v. 
Nederlandse Administratie der Belastingen [1963] ECR 1; P. Craig & G. de Burca, supra note 79 at 
255. 
143 The EC Treaty does not expressly provide for the supremacy of EC law. The supremacy of 
Community legislation over that of the national laws of Member States was confumed by the Court 
of Justice in the case Costa v. ENEL (ECJ, Case 6/64, Flaminio Costa v. EN EL [1964] ECR 585 
(Craig & de Burca, supra note 80 at 258-59). 
144 For a more detailed discussion of the principles of direct effect and supremacy, see Craig & de 
Burca, supra note 80 at 163 and 255. 
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However, this has changed with the amendment of Article 10 of the Constitution of 

the Czech Republic, 145 whieh eame into effeet on 1 June 2002. 146 

The nature and eharaeteristics of EC norms must be taken into aecount when they 

are transposed to ensure that not only compability is achieved, but that the 

transposition of the EC norm do es not exeeed the scope required for proper 

approximation. This apphes in particular to those directives that have a limited scope 

of application as such norms may only be applicable to activities that have a 

Community dimension. 147 Failure to take this properly into account may result in 

extending the scope of applicability of Community legislation to are as that should 

effectively remain govemed solely by national legislation, thus forsaking the 

possibility of tailoring national legislation to the partieular cireumstanees and needs 

of a given state.148 

Moreover, sorne commentators have noted that EC norms generally follow a 

different content structure than corresponding Czech legislation in that EC 

legislation often regulates issues cross-sectorally.149 This may result in conflicts of 

competencies between the ministries under which the given matter falls, thus 

145Ustavni zakon é. 1/1993 Sb., Ustava Ceské republiky, as subsequently amended. 
146Ustavni zakon ë. 395/2001 Sb. For further details, see 1. Vedral, "Nekolik poznamek k novému 
zneni cL 10 Ustavy CR" (2002) Art. No. 17754, online: <http://www.epravo/index.html> (date 
accessed: 24 Ju]y 2002). 
147 An example of limited scope of applicability is EC, Council Regulation 4064/89 of 2 1 December 
1989 on the control of concentrations between undertakings [1989] OJ L 395/1, which expressly 
govems only those concentrations that fulfiH the criteria provided for in the Regulation. 
148Tichy & Arnold, supra note 80 at 817;"K vyznamu omezené pusobnosti," supra note 131 at 32. For 
a more detailed discussion, see aiso R. Kral, "K mOZnosti odchylek od smernic ES pri jejich 
tanspozici" (2001) Pravnik 5/2001; R. Kral, "K presahujici transpozici smernic ES" (2001) Pravnik 
9/2001; R. Kral, "K teziste vykladu smemic ES pfijejich transpozici" (2001) Pravnik 12/2001. 
149 Ministry for Regional Development of the Czech Republic, Aktualni ottizky sbliiowini prava s 
pravem ES, svazek C. 18 (Prague: Ministry for Regional Development of the Czech Republic, 1999) 
at 37. 
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hindering the proper transposition and subsequent implementation of the EC legal 

norm.150 

An additional technical difficulty that has been encountered in the process of 

approximation is acquiring adequate revised translations of EC legislation. 

Translations of EC legislation that have been reviewed for their accuracy are 

indispensable to the process of approximation. However, as of the beginning of the 

year 2001, approximately 45,000 pages of an estimated 80,000 pages of the Official 

Journal had been translated into the Czech language and ofwhich only 16,500 pages 

had been revised,l51 Nevertheless, according to the Czech govemment, up to 65,000 

pages of the Official Journal will be translated by mid 2002. 152 

B. IMPLEMENTATION OF TRANSPOSED NORMS 

The requirement of transposing over 80,000 pages of EC legislation into the 

Czech legal system is an extraordinary undertaking and challenge in of itself. 

However, the Commission has repeatedly stated that merely formally transposing the 

acquis communautaire will not suffice and that the candidate countries must ensure 

that transposed legislation is effectively implemented. 153 The importance of duly 

implementing and enforcing the acquis has recently been reemphasized by the 

Commission and is demonstrated by the shift in the focus of Phare funding to the 

150 Ibid. 
151Ministry of Foreign Affairs of the Czech Republic, Narodni program pfipravy éeské republiky na 
clenstvi v Evropské unü (Prague: Ministry of Foreign Affairs of the Czech Republic, 2001) at 36 
[hereinafter National Program 2001]. 
152 Ibid. 
153 See e.g. EC, Commission, White Paper, supra note 61 at para. 1.12; EC, Commission, Agenda 
2000, supra note 68 at 34; EC, Commission, 2001 Regular Report on the Progress Achieved by the 
Czech Republic (Brussels: EC, 2001) at 43. 
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strengthening of the judicial and administrative capacity of the candidate 

countries.154 

Consequently, glven the broad scope and complexity of the acquis, 

implementation and effective enforcement of the transposed norms may pose a 

greater challenge than the process of transposing the acquis. Approximation in its 

simplest form involves incorporating a given EC legal norm into national legislation. 

However, if the transposed norm is not properly implemented and enforced, then 

only formaI compability will be achieved, thus having an effect similar to that of a 

"Potemkin village" .155 Such a situation would have severe ramifications not only for 

the legal order of the Czech Republic but also for the ability of the Czech Republic 

to function as a member of the European Union. 

In addition, the issue of the implementation of the acquis communautaire 

poses a further challenge in that it will involve substantial amounts of investment on 

the part of both the public and the private sectors to duly implement the acquis .156 In 

certain areas such as the environment, the costs could be exceedingly high, thus 

burdening both the state budget as well as the private sector. 157 

Not implementing or enforcing transposed legislation could negatively impact the 

functioning of the Iegal system of the Czech Republic as it would undermine one of 

the fundamental princip les of a democratic state - the mle of law. Legal norms that 

are not implemented do not fulfill their primary function of goveming and 

154 EC, Commission, Making a Success of Enlargement: Strategy Paper and Report of the European 
Commission on the progress towards accession by each of the candidate countries (Brussels: EC, 
2001) at 6; European Union: Still Enlarging, supra note 10 at 24. 
155 This analogy, made by Prof. Richard Janda, is illustrative of the possible outcome of the process of 
approximation if the transposed norms are not duly implemented as mere formaI transposition would 
present a façade of compatibility. 
156 Dauderstadt, supra note 24 at 58. 
1 57/bid. 
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warranting the rights and obligations of persons. At best, non implementation 

hinders the proper and efficient functioning of state apparatus; at worst it infringes 

on the rights of persons within that state. Moreover, under certain circumstances, it 

may promote the development of corruption within the state apparatus; a problem 

that the Czech Republic has to date had limited success resolving. 158 Furthermore, 

non-implementation of norms may have the effect of undermining not only the 

legitimacy of the legal order in the eyes of the people, but the legitimacy of the state 

itself. 159 

In terms of the effects of non-implementation with respect to the European Union, 

the consequences of non-implementation and enforcement of transposed norms 

depend largely on whether or not the Czech Republic is a member of the EU. Failure 

to implement or enforce transposed norms prior to acceding to the EU would have 

mostly political consequences, most notably either delaying or preventing the Czech 

Republic from being invited to join the European Union. 160 Accordingly, given that 

158 The Commission has, in its Regular Reports, repeatedly noted the existence of corruption in its 
assessment of the Czech Republic's fulfillment of the political criteria for membership. ln the 2001 
Regular Report, the Commission stated that corruption remains "a serious cause for concern" (2001 
Regular Report, supra note 153 at 23;see also 2002 Regular Report, supra note 139 at 24-25). 
Furthermore, the Commission aiso observed that there bas been an increase in the perception of 
corruption in the Czech Republic. This is supported by the findings of Transparency lnternational's 
annual Corruption Perceptions Index (CPI), where the CP! score of the Czech Republic has steadily 
declined from a CP! score of 5.37 in 1996 to 3.7 in 2002 (Transparency International, Tl Annual 
Corruption Perceptions Indexes 1996-2002, onIine: <http://www.transparency.org/surveys/ 
index.html#cpî> (last accessed: 12 November 2002). 
159 A sîmilar effect occurred in the Czech Republic (then Czechoslovakia) under the communist 
regime. Both the state apparatus and the legal system lacked legitimacy in the eyes of the majority of 
the people. Accordingly, there was a general disrespect of both the legal order and the state 
administration and, although over ten years bave elapsed since the Velvet Revolution, remuants of 
these sentiments persist within the civil society. Thus, it is aH the more important thàt focus be made 
on the proper and effective implementation of the transposed norms. 
160 lt should be noted that Article 117(2) EA provides a general mechanism for resolving and 
sanctioning the non-fulfilment of obligations ensuing from the Agreement. However, it has been 
questioned whether this procedure could in practice be viably applied to the Czech Republic's 
obligation to approximate its legislation with tbat of the EC under the Agreement (Verny, supra note 
36at 203; see aiso Dauses, Verny & Zemanek, supra note 52 at 58-59. 
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the CUITent proposed timeline caUs for the signing of an accession treaty in April 

2003, it is imperative that the Czech Republic continue its efforts in this respect 161 

In contrast, non-implementation of the acquis communautaire by the Czech 

Republic once it becomes a member of the European Union could entail serious 

repercussions. Failure to duly implement the acquis may negatively impede the 

proper functioning of the internaI market. More importantly however, the European 

Commission and the Member States could take legal action against the Czech 

Republic, which may result in fines being imposed by the Court of Justice. 

Pursuant to Article 226 EC Treaty, the Commission may bring an action against a 

Member State for breach of Community law. However, the Commission must first 

notify the Member State of its alleged infringement in writing and grant the Member 

State sufficient time to respond to the complaint. If the Member State fails to resolve 

the matter in the given time frame, the Commission may issue a reasoned opinion. 162 

Should the Member State not remedy the alleged infringement within a period of 

two months Jollowing receipt of the opinion, the Commission may refer the case to 

the Court of Justice, which may impose a fine on the Member State under the 

procedure provided for under Article 228 EC Treaty.163 

161 See Royal Danish Ministry of Foreign Affairs, supra note 7 at 26. According to the timetable, the 
final phase of pre-accession negotiations should be concluded under the Danish presidency before the 
end of the year 2002. See also EC, Commission, "Door Opens to Signature in Athens of an Accession 
Treaty, April 2003", in Europa - Eruargement Newsletter Weekly (29 October 2002), online: 
<http://www.europa.eu.intlcommleruargementldocs/newsletter/weekly_291002.htm>) (date accessed: 
4 November 2002) [hereinafter "Door Opens Signature 2003"]. 
162EC Treaty, art. 226, para. 1. 
163 A fine may be imposed by the Court oruy if the Member State does not comply with the Court's 
judgement and the subsequent measures outlined by the Commission in a reasoned opinion within a 
given time-period (Craig & de Burca, supra note 80 at 376-77). To date Greece has been the oruy 
Member State against which a fme for non-implementation of Community legislation has been 
imposed by the Court of Justice (see ECJ, Case C-387/97, Commission v. Greece [2000] ECR 1-
05047). For further details on the case, see EC, Commission, Eighteenth Annual Report on 
Monitoring the Application ofCommunity Law, vol. 1 (Brussels: EC, 2001) at 16-17. This however, 
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In addition to the Commission initiating infringement proceedings, individual 

Member States may also file suit against another Member State which has failed to 

fulfiH its obligations arising from the Treaty.l64 Prior to bringing the action before 

the Court of Justice, the Member State must submit the matter to the Commission, 

which will then issue an opinion on the matter after having heard both parties. 165 

However, the failure of the Commission to issue an opinion does not preclude the 

Member States from bringing the matter before the Court of Justice. 166Moreover, 

any person may lodge a complaint against a Member State for an alleged breach of 

Community legislation. 167 According to Commission findings for the year 2001, 

59.66 per cent of infringement proceedings were initiated on the basis of complaints 

submitted by private individuals. 168 

Apart from the above infringement proceedings, one further risk ensuing from not 

implementing or improperly implementing Community legislation is that individuals 

could file suit for damages against the Czech Republic once it becomes a Member 

State. As established by the Court of Justice in the case Francovich l69 and 

does not mean that snch proceedings are infrequent given that as of 31 December 2001, there were 
forty-seven cases under examination for Art. 228 EC Treaty proceedings of which twenty related to 
the environment sector and ten concerned the energy and transport sectors (see EC, Commission, 
Table 2.3.4. Cases under examination as of 3111212001 for which the 228 procedure has been opened 
by Member State; EC, Commission, Table 2.4.4. Cases under examination as of3111212001 for which 
a 228 procedure has been initiated by sector (graphie), online: <http://www.europa.eu.intlsecret 
eriat_genera IIsgb/droit_ commlindex _en». 
164 EC Treaty, art. 227, para.!; Craig & de Burca, supra note 80 at 402. 
165 Ibid. art. 227, paras. 2, 3. 
1661bid. art. 227, para.4 . 
167 To this end, the Commission has made available a standard form for complaints, which is available 
on the website of the Commission Secretariat -General at: <http://www.europa.eu.intlcommlsecreteri 
at_general/sgb/lexcommlindex_en.htrnl>. It should be noted however, that private individuals are not 
a party to the proceedings, as such complaints merely form the basis on which the Commission may 
initiate proceedings under Art. 226 EC Treaty (Craig & de Burca, supra note 80 at 374). 
168 EC, Commission, Annex l, Dix-neuvième rapport annuel sur le contrôle de l'application du droit 
communautaire, voU (2001) (Brussels: EC, 2001) at 3. 
169 ECJ, Joined Cases C- 6 & 9/90, Franeovich & Bonifaci v.ltaly [1991] ECR 1-5357 at para. 37. 
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subsequently elaborated by the Court in its judgment in the cases Brasserie du 

Pêcheur and Factortame III,17oa Member State may be held li able for damages 

incurred by individuals as a result of a State's failure to duly implement Community 

law .171 Such liability may arise if three conditions are met: the Community legislation 

in question must confer rights to individuals; the infringement must be of a 

'sufficiently serious' nature; 172 and finally, there must be a causal nexus between the 

infringement and the harm suffered by the individual. 173 

Taking into account the possible ramifications of inadequate implementation or 

non-implementation of Community legislation both prior to and following accession, 

and considering the effect that this would have on the legal order of the Czech 

Republic, it is evident that implementation presents a challenge equal if not greater 

than the task of transposing the acquis communautaire. 

C. REFORM OF THE JUDICIARY AND PUBLIC ADMINISTRATION 

Aside from technical difficulties and the challenges of implementing the acquis, 

one further hurdle of the process of approximating Czech law with Community 

legislation is the need to undertake extensive reforms of the judiciary and the 

170 ECJ, Joined Cases C-46 & 48/93, Brasserie du Pêcheur v. Federal Republic ofGermany and R. v. 
Secretary of State for Transport. ex parte Factortame Ltd. [1996] ECR 1-1029 [hereinafter Brasserie 
du Pêcheur IFactortame IIIj. 
171 Kent, supra note 3 at 74-75; Craig & de Burca, supra note 80 at 236-47. 
172 According to the Court of Justice, several factors may be taken into account in order to deterroine 
whether a breach is 'sufficiently serious'. These înclude inter aUa the degree of discretion accorded to 
the State in implementing the legislative instrument, whether the provisions of the legislation are dear 
and concise, and if the infringement was involuntary (Brasserie du Pêcheur IFactortame III at para. 
56; cited in Craig & de Burca, supra note 80 at 236). 
173 Ibid. para. 51. For a discussion on recent developments in the field of Member States' Iiability for 
breach of Community legislation, see T. Tridimas, "LiabiHty for Breach of Community Law: 
Growing Up and Mellowing Down?" (2001) 38 C.M.L.R. 301; K. Schlupkova, "K problematice 
odpovednosti tlenskYch stâtü za skodu zpüsobenou jednotlivci porusenim komunitarniho prâva" 
(2000), online: <http://www.integrace.cz> (date accessed: 4 September 2002). 
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administrative infrastructure. 174 It should be noted that reforms in these areas began 

shortly after the demi se of the communist regime. The reforms have involved not 

only restructuring the existing administrative and institutional framework, but 

completely overhauling the entire legal system. Coupled with the need to undertake 

further reforms in order to enable the implementation of the acquis communautaire 

and prepare the institutional framework for accession to the European Union, 

reforms of the judiciary and public administration pose a significant challenge within 

the process of approximation. J 75 

Given the crucial role of the judiciary in implementing and ensuring effective 

enforcement of national and Community law, it is imperative that the judiciary have 

both the capacity and the technical and material means of fulfilling its function. 

Accordingly, several measures have been taken to prepare the judiciary for accession 

to the European Union, including increasing the personnel infrastructure,176 

providing training in Community lawl77 and ensuring that there is an adequate 

information technology infrastructure. 178 

174 See e.g. EC, Commission, 1999 Regular Report, supra note 132 at 10. 
175See National Program 2001, supra note 151 at 7-12; for a broader discussion of the need for 
judicial reform, see generally Open Society Institute, Monitoring the EU Accession Process: Judicial 
Independence (Budapest: Central European University Press, 2001) at 115. 
176 During the period of 2000 to 2001, 308 positions for judges were created, bringing the total 
amount of judges to 2,893 (2001 Regular Report, supra note 116 at 22). Moreover, during the same 
period, there was an increase in the number of state prosecutors and hlgher court officiaIs (ibid.). 
Furthermore, reform of the court execution system led to the creation of private executors (National 
Pro gram 2001, supra note 151 at 9). 
177 Training in BC law for members of the judiciary used to be provided by the Ministry of Justice of 
the Czech Republic through the Institute for Continuing Education of Judges and State Prosecutors as 
weB as through training programs and sessions organized through T AIEX (Ministry of Justice of the 
Czech Republic, The Czech Judiciary Before the Accession to the European Union (Prague: Ministry 
of Justice of the Czech Republic, 2001) at 9. However, a Judicial Academy for training members of 
the judiciary was created thls year, as provided for under zakon 6.6/2002 Sb., 0 soudech a soudcich. 
178 Through funding from the state budget and PHARE, more than 3,500 personal computers have 
been supplied to the courts. In addition, PHARE has provided funding for the creation of an internal 
judiciary information network linking the courts and the offices of the state prosecutors (ibid. at 9-
10). 
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In addition to the measures outlined ab ove, the govemment has undertaken the 

process of the recodification of four codes, namely the Civil Code,179 the Code on 

Civil Procedure,180 the Criminal Proceedings Code181 and the Commercial Code. 182 

The govemment estimates that the recodification should be completed by the end of 

the year 2005. 183 

Apart trom the judiciary, proper transposition and implementation of the acquis 

necessitates a public administration that functions both effectively and efficiently. 

The process of approximation poses two distinct challenges to public administration 

in the Czech Republic. First, there is the need to develop the ability of the public 

administration to efficiently put into effect and manage the process of approximation 

and European integration. 184 Secondly, the approximation and accession process 

requires an independent, professional and modem administration capable ofnot only 

bringing the Czech Republic into the European Union, but more importantly, one 

that will enable the Czech Republic to function effectively within the European 

Union following accession. 185 

179ZéJkon é. 40/1964 Sb., obéanskf; ztikonik, as subsequently amended. 
180 Ztikon é. 99/1963 Sb., obéanskf; soudni rad, as subsequentlyamended. 
IBl Ztikon é. 14111961 Sb., trestni rad, as subsequently amended. 
IS2 ZéJkon é. 513//991 Sb., obchodni ztikonik, as subsequently amended. 
IB3 National Program 2001, supra note 151 at 10. Recodification of the codes is critical given the 
frequency with which these codes have been amended and in light of the manner the amendments are 
effected, which has become commonly referred to as "novely nover' (amendments of amendments). 
Moreover, there has been an increase in the use of indirect amendments, which has further decreased 
the transparency of these codes. For a more detaHed discussion, see BalaS, supra note 130 at 273-76. 
The author cites the Commercial Code as an example of legislation that lacks transparency given that 
to the year 2000 it was amended a total oftwenty-eight times ofwhich seven amendments occurred in 
that year alone (ibid. at 274). 
184World Bank, Ready for Europe: Public Administration Reform and European Union Accession in 
Central and Eastern Europe, World Bank Technical Paper No. 466 (Washington: World Bank, 2000) 
at 68 [hereinafter Ready for Europe]. 
185 Ibid. 
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As such, strengthening public administration and its institutional infrastructure 

has been one of the highest priorities of the government in preparation for 

membership in the European Union and is considered by the Commission to be in 

need of urgent action. 186 The ability to put into effect and manage European 

integration involves in part ensuring that the civil servants have the necessary 

technical skills and adequate knowledge of BC legislation and policy. Accordingly, 

this requîres training civil servants not only in these matters, but aiso ensuring that 

they possess the necessary language skiHs. 187 To this end, a central institute for the 

continuous training of civil servants will be established within the Office for 

Government which will have the task of centrally coordinating aIl continuous 

education programs targeted at civil servants. 188 

The Commission has in its annual Regular Reports repeatedly emphasized the 

need to implement at the national level legislation goveming the status of civil 

servants. Such legislation is seen as laying the legal framework for ensuring an 

independent, professional and efficient civil service. 189 In response, legislation 

goveming the status of civil servants has recently been passed by Parliament and is 

to come into effect on 1 January 2004. 190 Hs primary objective is to clarify the 

position of civil servants within public administration and to govem the recruitment 

and employment of civil servants within public administration. 191 

D. MANAGING TRANSITION 

186 National Program 2001, supra note 151 at 7; Accession Partnership, supra note 111 at 8- 9. 
187 Ready for Europe, supra note 184 at 106. 
188 National Program 2001, supra note 151 at 259. 
189 2001 Regular Report, supra note 116 at 104; 2002 Regular Report, supra note at 2I. 
190 Zakon c.218/2002 Sb. 0 sluiM statnich zamestnancu ve sprlIvnich uradech a oodménovani téchto 
zamestnancit a ostatnich zaméstnacu ve sprmmich ufadech. 
191 See M. Jurman, "Stâtni sluzba jako elitni zamestnâni?" (2002) Article No. 17869, onHne: 
<http://www.epravo.czlindexlhtm1>. 
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Given the need to ensure not only the effective implementation of the acquis but 

aiso the reform of the judiciary and public administration, it is evident that the 

process of approximation both under the Europe Agreement and as a precondition to 

membership in the European Union is a magnificent task. The obligation to not only 

transpose the acquis communautaire, but to fulfill such broad and difficult 

conditions in order to acquire membership in the EU 1S unparalleled, given that 

candidates for membership under previous enlargements were not subject to such 

stringent conditions. 192 

It should however, be noted that the nature and character of the process of 

approximation will change following accession to the European Union as, once the 

Czech Republic becomes a member of the EU, it will be obligated to engage in the 

harmonization of lts legislation. Although the terms "approximation" and 

"hannonization" are often used synonymously in relation to the enlargement 

process, a distinction may nevertheless be made between the two tenus. The tenu 

"approximation of law" refers to the process whereby astate endeavors to align its 

legislation with that of another state, in this case the E.C., with the aim of gradually 

achieving compability.193 As such, the process of approximation is foremost a 

unilateral undertaking. In contrast, the tenu "harmonization" generaUy refers to the 

process of creating a consistent set of legal norms and rules common to the national 

legislation of Member States with the objective of furthering the integration of these 

192 Inotai, supra note 2Iat 159. 
193 Tichy & Arnold, supra note 35 at 813; Ministry for Regional Development of the Czech Republic, 
Cesta do Evropské unie: Sbliiovémi prava Ceské republiky s pravem Evropslglch spolecenstvi 
(Prague: Ministry for Regional Development of the Czech Republic, 1997) at 8. 
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states in a given field. 194 Within the EC, hannonization represents an important 

mechanism for implementing both the internaI market as well as the economic and 

monetary union. 195 

Based on the general overvlew of approximation in the Czeeh Republic as 

outlined in the preceding sections, the analysis that follows examines the process of 

approximation in the fields of competition, the environment and company law. It 

will focus on the progress that the Czech Republic has achieved and the specifie 

challenges posed by approximation these are as oflaw. 

194 Tichy & Arnold, supra note 35 at 183; Ministry for Regional Deve10pment of the Czech Republic, 
sUfra note 194 at 9. Harmoruzation is expressly provided for in Articles 94 and 95 EC Treaty. 
19 Tichy & Archold, supra note 35 at 813. 
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II. APPROXIMATION OF EC COMPETITION LAW 

In order to fulfill the economic condition for membership in the European Union 

and its obligations ensuing from the Europe Agreement, the Czech Republic must 

align its competition legislation and policy with that of the E.C. Given the 

importance of competition law and policy for the proper functioning of the common 

market in the EU and for the ensuring a competitive business environment in the 

Czech Republic, the approximation of competition law 1S of particular importance in 

the Czech Republic's efforts both for meeting the criteria for membership in the 

European Union as well as for its transition to a market driven economy. 

This chapter examines the progress that has been achieved in the process of 

approximating EC competition law in the Czech Republic. To this end, this Chapter 

begins with a summary of EC competition law, the purpose of which is to illustrate 

the underlying principles and the general structure of EC competition law and 

policy. This is followed by an overview of competition law in the Czech Republic as 

weIl as the progress that has been achieved in this field. Finally, the difficulties that 

the Czech Republic has encountered in the process are briefly examined. 

2.1 EC COMPETITON LAW 

Under the EC Treaty, the task of the Community is, through the establishment of 

a common market and an economic and monetary union, "to promote through out 

the Community a harmonious, balanced and sustainable development of economic 

activities, [ ... ] a high degree of competitiveness and convergence of economic 

performance, [ ... ]" .196To this end, the EC Treaty provides that the activities of the 

Ee will include a "system ensuring that competition in the internaI market is not 

196 EC Treaty, art.2. 

42 



distorted,,197 as well as activities that are aimed at promoting the "competitiveness of 

Community industry".198 

Accordingly, one of the primary objectives of EC competition law is to promote 

market integration. 199 Competition law furthers integration by ensuring that the 

activities of market participants do not impede the establishment and functioning of 

the common market200 through the use of trade barriers between Member States?OI 

Apart from the underlying objective of furthering integration, EC competition law 

also serves the purpose of promoting efficiency by optimizing economies of scale 

and scope to benefit consumers,202 and of protecting small and medium-sized 

enterprises and consumers within the common market.203 

Competition law in the EC comprises of six distinct areas: agreements and 

concerted practices that restrict competition; abuses of dominant positions within the 

common market; merger control; state aid control; liberalization pursuant to Article 

86 EC Treaty and international cooperation.204 

AGREEMENTS RESTRICTING COMPETITION 

197 Ibid. art. 3(1 )(g). 
198 Ibid. art. 3(l)(m). 
199 D. Gerber, "Modernismg European Competition Law: A Developmental Perspective" (2001) 22 
C.M.L.R. 122 ai 122; see also M. Monti, "European Community Competition Law: European 
Competition Law for the 21 si Cenrury" (2001)24 Fordham lnt'! L,J. 1602 at 1604. 
200 H should be noted that the geographic scope of EC competition law is not oruy limited to the 
common market but also includes the territory of EFT A signatory states and that of the candidate 
countries under the Europe Agreements. 
201 Craig & de Burca, supra note 80 at 892. 
202 Ibid. at 891; Kent, supra note 3 at 226. 
203 Craig & de Burca, supra note 80 at 891. In this respect, EC competition law focuses particularly 
on preventing large enterprises from abusing their position in the common market to the detriment of 
other market participants and consumers (Kent, supra note 3 ai 226). 
204 The later two areas are not discussed in greater detail in this overview. Article 86 EC Treaty 
governs special rights or privileges that are granted to public undertakings by the Member States, 
particularly with respect to state monopolies. For a more detailed discussion of public undertakings, 
see Craig & de Burca, supra note 80 at 1060; R. Whish, Competition Law, 4th ed. (Bath: 
Butterworths, 2001) at 189-212. 
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Pursuant to Article 81 EC Treaty,205 an agreements between undertakings,206 

decisions by associations of undertakings and concerted practices,207 which affect 

trade between Member States and which have the effect of restricting competition 

within the common market are prohibited.208 In order for an agreement to faH within 

the ambit of Article 81(1) EC Treaty, it must fulfill two requirements. First, the 

agreement must be capable of affecting trade between Member States. Secondly, 

such agreements must have "as their object or effeet the prevention, restriction or 

distortion of competition within the common market,,.209 As a result, even those 

agreements that occur outside of the common market may nevertheless be subject to 

EC competition law if the effect of such activities is to restrict or otherwise distort 

competition in the common market. 2 JO 

However, not aU agreements that fulfiU the above conditions will be prohibited 

under Article 81 EC Treaty. The Court of Justice has held that minor agreements 

having only a negligible effect on competition or inter-state trade will not be 

prohibited under Article 81 EC Treaty.2I1 This principle, commonly referred to as 

the "de minimis" princip le, has been further elaborated by the Commission in its 

205 Fonnerly Article 85 EC Treaty, prior to renumbering by the Treaty of Amsterdam. 
206 The term 'undertaking' is not defined in the Treaty. It was defined by the Court of Justice in 
Hafner and Elster v. Macrotron (ECJ, Case C-41/90[1991] ECR 1-1979) as "every entity engaged in 
an economic activity regardless of the legal status of the entity and the way in which it is financed" 
(Whish, supra note 204 at 66-67, and for a more detai! discussion of the term, ibid. at 66- 76). 
207 Hereinafter generaHy referred to as 'agreements' unless specified otherwise. 
208 Pursuant to Article 81(2) EC Treaty, any such agreements are null and void. 
209 EC Treaty, art. 81(1); B. Rodger & A. MacCulloch, Competition Law and Policy in the European 
Community and United Kingdom 2nd ed. (London: Cavendish Publishing, 2001) at 134-35. 
210 This principle, commonly referred to as the 'effects doctrine', was outlined by the Court of Justice 
in the case Société Techique Miniere v. Maschinenbau (ECJ, Case 56/65[1966] ECR 235)[hereinafter 
STM], and further elaborated by the Court in Windsurfing International Inc. v. Commission (ECJ, 
Case 193/83 [1986] ECR 611)(Kent, supra note 3 at 233-4; Craig & de Burca, supra note 80 at 914-
15). 
211 See ECJ, Case 5/69, Valk v. Etablissements Vervaecke SPRL [1969] ECR 295 (only those 
agreements, which have an 'appreciable effect on competition' shaH be prohibited under Art. 81 EC 
Treaty), (Kent, supra note 3 at 236). 
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Notice on Minor Agreements?12 Moreover, certain agreements that would otherwise 

faU within the scope of Article 81 (l) EC Treaty may nevertheless be exempted 

provided they meet the specifie conditions outlined in Article 81(3) EC Treaty.2J3 

The procedure for granting exemptions is based on a system of notification and 

authorization, which is govemed by Council Regulation 17/62?14 Under the 

Regulation, the Commission has sole jurisdiction for the enforcement of Article 

81(3) EC Treaty.215 Agreements may be exempted pursuant to Article 81(3) EC 

Treaty either through an individual exemption issued by the Commission or by 

means of a block exemption. lndividual exemptions may be granted by the 

Commission on the basis of notification and an application.216 In contrast, block 

exemptions do not require notification to the Commission.217 Block exemptions have 

been issued generally for vertical agreements218 and for various types of specialized 

212 EC, Commission notice of agreements of minor importance which do not appreciably restrict 
competition under Art. 81(1) of the Treaty establishing the European Community (de minimis) [2001] 
OJ C 368/7 [hereinafter De Minimis Notice]. Vnder the Notice, parties to horizontal agreements 
whose combined market share in aU relevant markets does not exceed ten per cent wiU be deemed not 
to appreciably affect competition in a given market. With respect to vertical agreements, such 
agreements are deemed not have an appreciable effect if the aggregate market share of the parties to 
the agreement is not greater than fifteen per cent (ibid. para. 7(a) and(b)). 
213 Vnder tbis provision, agreements within the meaning of Article 81(1) EC Treaty may be exempted 
if such an agreement "contributes to the production or distribution of goods or to promoting 
technological or economic progress" and, at the same time, such an agreement confers a fair share of 
the resulting benefits to consumers. In addition, such an agreement must not grant the parties to the 
agreement "the possibility of eliminating competition in respect of a substantial part of the products in 
question" and it must not impose on the participants restrictions that are not indispensable to the 
attainment ofthese objectives (EC Treaty, art. 81(3); Whish, supra note 204 at 124). 
214 EC, Counci/ Regulation NO.J7/62 First Regulation implementing Articles 85 and 86 of the Treaty 
[1962] OJ LI.IIS [hereinafter Regulation 17]; Rodger & MacCulloch, supra note 209 at 144. 
215 Regulation 17, art. 9(1). 
216 Ibid. art. 4 (2). 
217 Craig & de Burca, supra note 80 at 919. 
218 EC, Commission Regulation No. 2790/1999 of 22 December 1999 on the application of Article 
8 J (3) of the Treaty to categories of vertical agreements and concerted practices [1999] OJ L 336/21. 
This vertical block exemption regulation replaces a series of block exemption regulations that were 
issued for franchising agreements and exclusive purchasing and distribution agreements. For further 
details, see EC Commission, News Release, ip/OO/520, "Commission fmalises new competition rules 
for distribution" (24 May 2000). 
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agreements such as those relating to research and development219and technology 

transfers.22o Moreover, the parties to an agreement may seek to have their 

agreement deemed by the Commission not to infringe Article 81(1) EC Treaty by 

means of a "negative clearance".221 Finally, the undertakings concerned may seek 

confirmation that their agreement does not faU within the scope of Article 81 (1) EC 

Treaty by requesting a "comfort letter",z22 

ABUSE OF DOMINANT POSITION 

Article 82 EC Treat:123 forms the basis for the second key area ofEC competition 

law, which governs the conduct of undertakings224 that comprises an abuse of a 

dominant position.225 Accordingly, Article 82(1) EC Treaty prohibits the abuse by 

one or more undertakings of a dominant position within the common market and 

which may have an effect on inter-state trade. Similar to Article 81 (l) EC Treaty, the 

provision contains a non-exhaustive list of prohibited conduct, which includes: 

imposing unfair trading conditions;226 controlling or limiting production, technical 

development, investment or markets;227 discriminating against trading partners228 as 

219 EC, Commission Regulation No. 2659/2000 of 29 November 2000 on the application of Article 
8i (3) of the Treaty to categories of research and development agreements [2000] OJ L 304/3. 
220 EC, Commission Regulation No. 240/96 of 31 January1996 on the application of Article 85(3) of 
the Treaty to certain categories technology transfer agreements [1996] OJ L 031/02. 
221 Regulation 17, art. 2; see F. Vogelaar, J. Stuyck & B. van Reeken, eds., Competition Law in the 
EU, Its Member States and Switzerland (The Hague: Kluwer Law International, 2000) at 96. 
222 Wmsh, supra note 204 at 217-8. Comfort letters are legally non-binding opinions issued by the 
Commission certifying that under the given crrcumstances there are no grounds for enforcement 
action under Art. 81 EC Treaty (ibid.). 
223 Formerly Article 86 EC Treaty, prior to renumbering by the Treaty of Amsterdam. 
224 For the purposes of Art. 82 EC Treaty, the term 'undertaking' has the same meaning as under Art. 
81 EC Treaty (Rodger & MacCulloch, supra note 209 at 79). 
225 Together with Article 81 EC Treaty, these provisions are often generaHy referred to as 'European 
antitrust law'. 
226 EC Treaty, art. 82(l)(a). 
227 Ibid. art. 82(1)(b). 
228 ibid. art. 82(1)( c). 
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well as certain forms of tying arrangements.229 Article 82 BC Treaty has been used 

by the Commission to prohibit both exploitative and exclusionary forms of abusive 

practices?30 Examples of anticompetitive conduct to which Article 82 EC Treaty has 

been applied include predatory pricing practices,231 refusals to deal,232 tying 

agreements233 and exclusive purchasing agreements.234 

Article 82(1) BC Treaty does not prohibit dominant positions as such, but rather is 

aimed at those undertakings which abuse their dominant position within a relevant 

market and thereby affect inter-state trade. 235 Accordingly, in order for there to be a 

violation of this provision, not only must there be abuse of a dominant position by 

one or more undertakings, but such abusive conduct must be capable of affecting 

trade within the common market. 236 

The provisions of Article 82 BC Treaty do not define the term 'dominant 

position'. A dominant position is defined by the Commission as existing when "a 

firm or group of firms would be in a position to behave to an appreciable extent 

independently of its competitors, customers and ultimately of its consumers".237 

229 Ibid. art. 82( 1)( d). 
230 Rodger & MacCuHoch, supra note 209 at 89-90. 
231 See e.g. ECJ, Case C-62/86, AZCO Chemie v. Commission [1991] ECR 1-3359. 
232 See e.g. ECJ, Joined Cases 6 & 7/73, /stituto Chemioterapico Italiano SpA and Commercial 
Solvents v. Commission [1974] ECR 223. 
233 See e.g. EC, Commission Decision 88/5I8/EEC Napier Brown/British Sugar (1988) OJ L 284/4l. 
234 See e.g. ECI, Case 85/76, Hoffman- La Roche & Co. AG v. Commission [1979] ECR 
461 (hereinafter Hoffman - La Roche]. For a more detaHed review of both forms of abusive conduct, 
see Rodger & MacCul1och, supra note 209 at 90-9. 
235Craig & de Burca, supra note 80 at 941. 
236 Similar to Article 81 EC Treaty, it will suffice that such conduct may potentiaHy affect trade 
between Member States (Whish, supra note 204 at 111). 
mEC, Commission notice on the definition of the relevant market for the pur poses of Community 
competition law, [1997] OJ C 372, available omine at: <http://www.europa.eu.intlcommlcompetitionl 
antitrustlrelevrna_en.html> (date accessed 26 March 2002) [hereinafter Relevant Market Notice] at 2. 
The concept of dominant position was first defmed by the Court of Justice in the case United Brands 
(EeJ, Case 27/76 United Brands Co. and United Brands Continentaal BVv. Commission [1978] ECR 
207 [hereinafter United Brands] and further elaborated by the Court in Hoffman -La Roche (supra 
note 234). For a more detailed review of the concept of dominance, see 1. Azevedo & M. Walker 
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Thus, apart from a single undertaking independently exerting dominance, two or 

more undertakings may jointly unilaterally wield market power under the notion of 

"collective dominance". 238 

Central to determining both forms of dominance is market power - the position of 

economic strength that an undertaking has in a given market.239 However, the 

provisions of the EC Treaty do not stipulate thresholds at which dominance will be 

achieved, and thus it has been left to the Commission and the Courts to determine at 

what point one or more undertakings will be deemed to hold a dominant position 

within a given market. In general, a dominant position has been found to exist where 

an undertaking has a market share which exceeds forty per cent in a given relevant 

market.24o Nevertheless, other factors must also be taken into account in assessing 

whether a dominant position exists,241 therefore a market share in excess of fort Y per 

cent is not automatically indicative of a dominant position,z42 

The implementation and enforcement of Article 82 EC Treaty is govemed by 

Regulation 17. In contrast to the provisions relating to restrictive agreements under 

Article 81 EC Treaty, there are no provisions that permit the granting of exceptions 

"Dominance: Meaning and Measurement" (2002) 23 ECL.R 363; Craig & de Burca, supra note 80 at 
942 -954. 
238 The notion of collective dominance was fust recognized by the Court of First Instance in the case 
Flat Glass (CFI Joined Cases T-68,77-78/89, Società Italiana Vetm v. Commission [1992] ECR U-
1403) and was subsequently confmned by the Court of Justice (see ECI, Joined Cases C-395 & 
396/96P, Compagnie Maritime Belge Transports SA and others v. Commission [2000] ECR 1- 1365). 
For a more detailed analysis of collective dominance, see generaHy G. Monti, "The Scope of 
Collective Dominance Under Articles 82 EC" (2001) 38 C.M.L.R. 131; G. Niels "Collective 
Dominance: More Than Just Oligopolistic lnterdependence" (2001) 22 C.M.L.R. 168. 
239 Whish, supra note 204 at 152 citing United Brands, supra note 237. 
240 A fmn with a market share varying between forty to forty-five per cent was deemed to hold a 
dominant position (see United Brands, supra note 237). 
241 Such factors indude barriers to entry and the possibility of substitution, see Whish, supra note 204 
at 156; Relevant Market Notice, supra note 237 at 10. 
242 This occurred in the case Hoffman - La Roche (see supra note 234) where the Court did not fmd 
that Hoffman- La Roche had a dominant position despite its market share of forty three per cent in the 
market for B3 vitamins (Craig & de Burca, supra note 80 at 951). 
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for the infringement of Article 82 EC Treaty.243 However, an undertaking may apply 

to the Commission for a "negative clearance" pursuant to Article 2 of Regulation 

MERGER CONTROL 

The EC Treaty does not expressly provide for merger contro1.245 Merger control at 

the EC level is govemed by Council Regulation No. 4064/89246 and Commission 

Regulation No. 447/98, on the basis of Article 83 EC Treaty.247 One of the 

underlying principles of EC merger control is the "one-stop shop principle" 

whereby concentrations248 that are deemed to have a "Community dimension" are 

subject to merger review only by the Commission and not the national competition 

authorities ofMember States.249 In order for a concentration to have such a 

243 Ibid. at 975. 
244 See Vogelaar, Stuyck & van Reeken, supra note 221 at 96. 
245 Prior to the enactment of the Merger Regulation, certain forms of mergers were reviewed under 
the provisions of Art. 82 EC Treaty, see e.g. ECJ, Case 6/72 Europemballage Corporation and 
ContinentalCan Co. Inc. v. Commission [1973] ECR 215; Rodger & MacCulloch, supra note 209 at 
204-05. 
246EC, Council Regulation 4064/89 of 21 December 1989 on the control of concentrations between 
undertakings [1989] OJ L395/1, as amended by EC, Regulation No 1310/97 of 30 June 1997 
amending Regulation No 4064/89 on the control of concentrations between undertakings, [1997] OJ 
L 180/01 [hereinafter Merger Control Regulation or MCR]. 
247 EC, Commission Regulation No 447/98 of 1 March 1998 on the notifications, time limits and 
hearings provided for in Council Regulation No 4064/89 of 21 December 1989 [1998] OJ L 
61/1 [hereinafter Implementing Regulation]. 
248 The term 'concentration' includes mergers between previously independent undertakings, 
acquisitions of control and full-functionjoint-ventures (see EC, Commission notice on the concept of 
concentration under Council Regulation (EEC) No 4064/89 on the control of concentrations between 
undertakings (1998) OJ C 66/5). 
249 MCR, art. 21 (1) and (2); EC, Commission, Merger controllaw in the European Union: situation 
in March 1998 (Brussels: EC, 1998) at 9 [hereinafter EU Merger Control]. There are however, three 
exceptions to the Commission's almost exclusive jurisdiction under the Merger Control Regulation. 
First, pursuant to Art. 9(1) MCR, a Member State may request the Commission to refer a 
concentration to its national competition authority if the concentration threatens to create or 
strengthen a dominant position or to affect competition in a distinct market within that Member State 
(this exception is commonly referred to as the 'German clause'). Secondly, under Art. 22 (3) MeR, 
in an exception known as the 'Dutch clause', one or more Member States may request the 
Commission to investigate a concentration that does not fulfill the turnover threshold criteria under 
Art 1 MCR, but which nevertheless may significantly impede competition within the territory of these 
Member States. Finally, pursuant to Art. 21(3) MCR, Member States may take such necessary 
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Community dimension, it must fulfill one of two turnover thresholds set forth in 

Article 1 MCR. The first set of turnover thresholds is outlined in Article 1(2) MCR, 

which provides that a concentration will have a community dimension if both the 

combined aggregate worldwide turnover of an the undertakings concerned250 

exceeds 5 billion EUR and the aggregate Community turnover of at least two of the 

undertakings concerned is greater than 250 million EUR, unless each party to the 

transaction achieves more than two-thirds of its aggregate turnover within the same 

Member State. 

Vnder the second threshold, a community dimension is given if the combined 

aggregate worldwide turnover of the undertakings concerned exceeds 2 500 million 

EUR, and the combined aggregate Community turnover of an the undertakings 

exceeds 100 million EUR, and, in at least three Member States, the combined 

aggregated turnover of at least two of the undertakings is greater than 25 million 

EUR and the aggregate community turnover of each of at least two of the 

undertakings concerned is more than 100 million EUR, unless each of the 

undertakings achieves more than two-thirds of its aggregate Community turnover in 

a single Member State?51 Provided that an of the above conditions are fulfilled, the 

mea5ures 50 as to protect their legitimate interests. The legitimate interests expressly provided for 
under the Merger Control Regulation are public security, plurality of media and prudential rules. AIl 
other legitimate interests are 5ubject to prior approval by the Commission (P. Verloop, ed., Merger 
Control in the EU: A SUlOley of European Competition Laws (The Hague: Kluwer Law International, 
1999) at 11-12). 
250The term 'undertakings concerned' is defmed in EC, Commission notice on the concept of 
undertakings concerned under Council Regulation (EEC) No 4064/89 on the control of 
concentrations between undertakings (1998) OJ C 66/14 at para. 5. If a concentration involves a 
merger, the undertakings concemed will be the undertakings that are merging (ibid. at para. 6). 
251 M CR, art. 1(3). 
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concentration will be deemed to have a community dimension for the purposes of 

Article 1(3) ofthe Merger Control Regulation.252 

Agreements involving a concentration that faU within the ambit of the Merger 

Control Regulation as outlined ab ove must be jointly notified253 within one week254 

to the Merger Task Force (MTF) in Directorate General IV of the Commission for 

assessment prior to implementing the transaction,255 unless the parties obtain a 

derogation from the obligation to suspend the merger pursuant to Article 7(4) 

MCR.256 Generally, merger review is conducted by the Merger Task Force in either 

a one or .two phase investigation, depending on wh ether or not the concentration 

raises competition concems.257 The receipt of a notification triggers the first phase of 

the merger review in which the Commission must decide within a one month time-

period whether the concentration is compatible with the common market.258 Should 

the Commission find that the concentration raises doubts as to its compability with 

the common market, the investigation will proceed to Phase II.259 The Commission 

252 Articles 81 and 82 EC Treaty are not applicable to those concentrations that have a community 
dimension within the meaning ofMCR as Art. 22(1) MCR excludes the application of Regulation 17 
to such concentrations (see Verloop, supra note 249 at 13; Whish, supra note 204 at 735-38). 
253 MCR, art. 4(2). 
254 Ibid. art. 4( 1). 
255 Ibid. art. 7(1). 
256 Implementing a concentration prim to approval by the Commission or failing to notify such a 
transaction may lead to a fme of up to 10 per cent of the aggregate turnover of the undertakings 
concemed for the former (Art.14 (2)(b) MCR) and a fme ofup to 50,000 EUR for the later (Art. 14 
(l)(a) MeR). 
257 The majority of notifications are reviewed and decided in Phase 1 proceedings. This is 
demonstrated by the fact that during the years 1990 to 31 December 1999, the MTF issued a total of 
1,099 Phase 1 decisions, while during the same period it issued 60 Phase n decisions (J. Rivas, The 
EU Merger Regulation and the Anatomy of the Merger Task Force (London: Kluwer Law 
International, 1999) at 56 -57). 
258 MCR, arts. 6(1),10(1). 
259 Ibid. art. 6(1)(c). See also Ee, Commission, Merger Control Law in the European Union: 
Situation in March 1998, supra note 251 at 13. 
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must then determine, within a four-month time period, based on an in-depth analysis 

whether or not the concentration is compatible with the common market.260 

The notion of dominance and its effect on competition is the decisive criterion in 

merger review under the Merger Control Regulation.261 As under Article 82 EC 

Treaty, the Commission has extended the notion of dominance to include collective 

dominance, which has been upheld by both the Court of First Instance and the Court 

of Justice.262 The test that is applied by the Commission to assess a proposed 

concentration is set forth in Article 2(3) MCR. Under this provision, the Commission 

must determine whether the concentration will create or reinforce a dominant 

position and whether it will have the effect of significantly impeding effective 

competition in the common market.263 In the event the Commission finds that a 

concentration is likely to impede competition in the common market, the parties to 

the concentration may submit contractual undertakings to the Commission to remedy 

the perceived threat to competition.264 If the Commission is satisfied that they 

260 MCR, art.10(3). It should be noted that certain concentrations may qualify for review under a 
simplified procedure thus avoiding the lengthy notification process. Pursuant to the Commission 
Notice on Simplified Procedure, concentrations in which none of the parties are involved in 
horizontal or vertical relationships and those concentrations that are but where their combined market 
share does not exceed fifteen per cent for horizontal relationships and twenty five percent for vertical 
relationships respectively, may be reviewed under the simplified procedure (see EC, Commission 
Notice on a simplified procedure for the treatment of certain concentrations under Co un cil 
Regulation (EEC) No 4046189 (2000) OJ C 217/32 atpara. 4). 
261 Rivas, supra note 257 at 129. Although the definition of dominance large1y corresponds to the 
meaning applied under Article 82 EC Treaty, if differs in that under merger review the analysis 
focuses on the perceived effect a concentration will have on competition in a given market as opposed 
to the existing position in a given market under Article 82 EC Treaty (Whish, supra note 204 at 770). 
262 See EC, Commission Decision COMP/M.190 NestlélPerrier [1992] OJ L 356/1; CH, Case T-
102/96 Gencor v. Commission [1999] BCR II-753, ECJ, Joined Cases C-68/94 & 30/95 France v. 
Commission [1998] ECR l -1375. For a more detailed analysis of the application of the notion of 
collective dominance in merger review, see V. Korah, "Gencor v. Commission: Collective 
Dominance (1999) 20 ECL.R. 337; also G. Nids, supra note 238. 
263 MCR, art. 2. 
264 Contractual undertakings may be either of a behavioral or structural nature (Whish, supra note 204 
aï 784). 
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sufficiently remedy the threat, it may declare the concentration compatible with the 

common market. 265 

STATE AID CONTROL 

Articles 87 to 89 EC Treaty form the basic provlSlons that govem state aid 

contro1.266 The underlying princip le of EC state aid control i8 that certain forms of 

state aid267 impede the development and functioning of the common market by 

distorting competition through the granting of subsidies or otherwise economically 

favoring certain goods or market participants.268 Nevertheless, it is recognized that 

sorne forms of state aid may be beneficial and even necessary for the proper 

functioning of the common market.269 Accordingly, not aIl types of aid granted by 

Member States are prohibited under the Treaty as only such aid which affects trade 

between Member States and threatens to distort competition is prohibited under 

Article 87(1) EC Treaty.270 Pursuant to Article 87(2) EC Treaty, aid of a social 

nature that is non-discriminatory granted to individual consumers271 and aid that is 

265 MCR, arts. 6(2) and 8(2). The Commission has issued a notice elaborating what forms of· 
commitments are acceptable, see EC, Commission notice on remedies acceptable under Council 
Regulation (EEC) No. 6064/89 and under Commission Regulation (EC) No. 447/98 (2000) OJ C 68/3. 
266 There are however, other provisions in the Treaty that govem specific forms of state aid, such as 
Art. 36 EC Treaty, which relates to state aid for the production and trade of agricultural products in 
the common market (see EC, Commission, Competition Law in the European Communities. volume 
IIA Rules Applicable to State Aïd (Luxembourg: Office for Official Publications of the European 
Communities, 1999) at 15). 
267 The terms 'state aid' and 'aid' are not defmed in the Treaty. They have been interpreted broadly 
by the Commission and the Courts. Aid is defmed under Art. l(a) of Regulation 659 (infra note 276) 
as "any measure fulfiHing aH the criteria laid down in Article 92(1) [sic 87(1)] EC Treaty". Generally, 
aid is interpreted as state aid if it is provided by a Member State and confers an "economic or 
financial advantage on a firm that it would not otherwise have enjoyed" (Rodger & MacCulloch, 
supra note 209 at 247). 
268 Ibid. at 245. 
269 Ibid. 
270 Article 87(1) EC Treaty reads: "Save as otherwise provided under this Treaty, any aid granted by a 
Member State or through Staie resources in any form whatsoever which distorts or threatens to dis tort 
competition by favoring certain undertakings or the production of certain goods shaH, insofar as it 
affects trade between Member States, be incompatible with the common market". 
271 EC Treaty, art. 87(2)(a). 
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targeted at providing assistance for damage caused by natural disasters or 

exceptional occurrences272 as weIl as aid granted to the economic regions of former 

East Germany is deemed compatible with the common market.273 Furthermore, 

Article 87(3) EC Treaty outlines certain types of aid, which may, at the discretion of 

the Commission,274 be deemed compatible with the common market, such as aid 

targeted at remedying economic disparities or serious distortions in the economy of a 

Member State, provided that such aid does not negatively affect trade and 

competition pursuant to Article 87(1) EC Treaty. Moreover, the Council, on the 

basis of a Commission proposaI, may deem other forms of state aid compatible with 

the common market.275 

The procedure for implementing the substantive provisions of Article 87 EC 

Treaty is provided for under Articles 88 and 89 EC Treaty and Council Regulation 

659/1999.276 Pursuant to Article 88(1) EC Treaty, the Commission must monitor aU 

systems of aid granted by Member States.277 In tum, Member States must notify the 

Commission of any plans to grant or alter state aid prior to their implementation.278 

272 Ibid. art.87(2)(b). 
273 Ibid. art. 87(2)(c). 
274The Commission bas discretion with respect to Art. 87(3) EC Treaty both in terms of deciding 
individual cases and, more broadly, in relation to its position on exceptions in general (Craig & de 
Burca, supra note 80 at 1083). 
275 EC Treaty, art. 87(3)(e). 
276 EC, Counci/ Regulation No. 659/1999 of 22 March 1999 laying down detailed rules for the 
application of Art. 93 of the EC Treaty [1999] OJ L 83/1 [hereinafter Regulation 659/1999]. For a 
detailed review of the regulation, see A. Sinnaeve & P.J. Slot, "The New Regulation on State Aid 
Procedures" (1999) 36 C.M.L.R. 1153. 
277 To this end, and in an effort to increase the transparency of the system of EC state aid control, the 
Commission created the State Aid Register and the State Aïd Scoreboard (see R. Joels, "Two new 
transparency instruments: the State Aïd Register and the State Aïd Scoreboard" (2001) Competition 
Policy Newsletter, October 2001 at 64). The Register contains information on aIl state aid cases under 
review by the Commission as weB as aIl decisions relating to state aid issued by the Commission after 
l January 2000 (ibid.). The State Aid Scoreboard monitors state aid within the EU and the activities 
of the Commission relating to state aid control (ibid. at 65). Both the Register and the Scoreboard are 
accessible omine: <http://www.europa.eu.int/competitionlindex en.html>. 
m -

EC Treaty, art. 87(3); Regulation 659/1999, art. 2(1). 
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The Commission has issued under Regulation 659/1999 block exemptions for state 

aid targeted at small and medium enterprises279 and training.280 Accordingly, such 

aid programs need not be notified to the Commission if they fulfill the conditions 

stipulated in the block exemption regulations.28l Moreover, according to the 

Commission's regulation on de minimis aid,282 state aid programs that do not exceed 

100 000 EUR per recipient over a period of three years do not faH within the ambit 

of Article 87(1) EC Treaty.283 

Once the Commission receives notification by a Member State of a proposed 

grant of aid, it must detennine within a time-period of two months wh ether or not the 

aid is compatible with the common market.284 In the event that a Member State 

implements aid prior to obtaining a decision by the Commission, such aid will be 

considered unlawfu1.285 Nevertheless, the Commission must still review the aid to 

detennine if it is compatible with the common market. Should the aid be found 

incompatible, the Commission will issue a decision to this effect and the Member 

State will be required to either abolish or alter the aid.286 Final1y, it should be noted 

279 EC, Commission Regulation (EC) No. 70/2001 of 12 January 2001 on the application of Arts.87 
and 88 of the EC Treaty to State aid ta small and medium-sized enterprises[2001] OJ L 10/33. 
280 EC, Commission Regulation (EC) No. 68/2001 of 12 January 2001 on the application of Art. 87 
and 88 of the EC Treaty to S!ate aid to training aid [2001] OJ L 10/20. 
281 A. Sinnaeve, "Block Exemptions for State Aïd: More Scope for State Aïd Control by Member 
States and Competitors" (2001) 38 C.M.L.R. 1479 at 1480, [hereinafter "Block Exemptions"]. 
282 EC, Commission Regulation No. 69/2001 of 12 January 2001 on the application of Arts. 87 and 88 
of the EC Treaty on de minimis aid [2001] OJ L 10/30. 
283 Ibid. art. 2. 
284 Regulation 659/1999, art. 6. 
285 See ECJ, Case C-301l87 France v. Commission (Boussac) [1990] ECR 1-307; see also EC, 
Commission Communication to the Member States on the recovery ofunlawful aid of 22 June 1995 
(1995) OJ C 156/5. 
286 EC Treaty, art. 88(2). 
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that Article 88(3) EC Treaty has direct effect and thus may be relied upon by 

individuals before the national courts ofMember States.287 

2.2 COMPETION LAW IN THE CZECH REPUBLIC 

In the Czech Republic, competition law is primarily govemed by the Act on the 

Protection of Economic Competition288 and the Act on State Aïd.289 The 

enforcement of competition provisions is carried out by the Office for the Protection 

of Economic Competition.290 The Office is the central govemment administrative 

agency charged with overseeing the enforcement of competition law in the Czech 

Republic. 

Competition law in the Czech Republic is modeled broadly on EC competition 

law. Both the Competition Act and the Act on State Aids are relatively new Acts that 

are based on Community competition law princip les and are the result of efforts to 

achieve a greater degree of compability with EC competition law. In particular, one 

of the fundamental aims of the new Competition Act was to achieve full compability 

with EC competition law, as provided for under the provisions of the Europe 

Agreement and the Implementation Rules relating to competition.291 

287 See ECJ, Case 120/73, Gebruder Lorenz GmbH v. Germany [1973] ECR 1471. 
288 Z6kon C. 143/2001 Sb., 0 ochrané hospodafské soutete [hereinafter Competition Act or CA]. The 
Competition Act came into effect on 1 July 2001. The Act replaces the previous Act on the 
Protection of Economic Competition of 1991 (zakon é. 63/1991 Sb., ve zneni zakona é. 495/1992 Sb. 
a z6kona é. 286/1993 Sb.). 
289 Zakon é. 59/2000 Sb., 0 véfejné podpore [hereinafter State Aid Act or SAA]. 
290The Office was established by zakon é.273/] 996 Sb., 0 pusobnosti (;radu pro ochranu hopsodarské 
souteze, as subsequently amended. 
291 Poslanecka snèmovna Ceské republiky, DuvodoWJ zprava k navrhu zakona 0 ochrané hospodarské 
soutete a 0 zméne nékterych zakonu é. 704/2000 (author's note: the explanatory notes accompanying 
the draft bill of the Act) at 1 [hereinafter Duvodova zprava CA]; Office for the Protection of Economic 
Competition, 2001 Annual Report on Competition Policy Developments in the Czech Republic (Brno: 
Office for the Protection of Economic Competition, 2002) at 2 [hereinafter 2001 Competition Policy 
Report]. 
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The Competition Act govems the following are as of competition law: agreements 

restricting competition; abuse of dominant positions and merger review.z92 

Moreover, the Act govems certain procedural Issues, such as conducting 

investigations, sanctions and specifie prOVlSlOns relating to confidentiality of 

infonnation.293 Incorporated in the Act are definitions of various key tenns sueh as 

"relevant market" and "dominant position" which are directly based on definitions 

developed by the Commission and the European courtS.294 

AGREEMENTS RESTRICTING COMPETITION 

Agreements between competitors, decisions of associations of competitors and 

concerted eonduet of eompetitors are prohibited and deemed void unless otherwise 

provided for under the Act or another law, or unless theyare exempted by a decision 

or block exemption issued by the Office for the Protection of Economic 

Competition.295 The Act enumerates non-exhaustively certain fonns of conduct 

which may be deemed to be agreements restricting competition and which includes 

price-fixing; limiting or controlling production, distribution, research or 

development and investment; market allocation, tying arrangements; price and other 

fonns of discrimination and group boycottS.296 The Act differentiates between 

vertical and horizontal agreements and incorporates the de minimis thresholds of the 

292 Provided that the effects of such conduct do not occur solely outside the territory of the Czech 
Republic (art. 1(1) and (4) CA). 
293 See CA, arts. 9,15-16, 21 and 22. 
294 A. Schwarz & Z. Palkinas, "Czech Republic: New Antitrust Law" (2001) Eastern European Forum 
Newsletter, December 2001 at 5. 
295 C ) 'A, art. 3(1 . 
296 Ibid. art. 3(2) (a) to (f). 
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De Minimis Notice297 of five percent and ten percent respectively for horizontal and 

vertical agreements.298 

Parties to an agreement that would otherwise be prohibited may request an 

individual exemption from the Office provided the agreement fulfils the conditions 

set forth in Article 8 CA.299 In addition, such an agreement may be exempted under a 

block exemption. Pursuant to Article 26(1) CA, block exemptions may be grarited by 

means of decrees, which correspond to the E.C. block exemption regulations.30o To 

date, the Office has issued such decrees for certain types of vertical agreements/O l 

specialization agreements,302 research and development/03 technology transfers,304 

the distribution and servicing of motor vehicles,305 insurance306 and transport.307 

Moreover, the Office is authorized to issue additional decrees goveming block 

exemptions for certain agreements if the negative effect on competition would 

outweigh the benefits that it would confer on other market participants, in particular 

consumers.308 The Act also provides for the creation of a cartel register, which 

297 See De Minimis Notice, supra note 212. 
298 CA, arts. 5 and 6(1). 
299 In order to qualify for an individual exemption, such an agreement must contribute to improving 
production or distribution or promoting technical or economic development while conferring on 
consumers a fair portion of the ensuing benefits and not imposing unnecessary restrictions on 
competitors (art. 8 CA). 
300 Duvodova zprava CA, supra note 291 at 3,6. 
301 Vyhlaska é. 198/2001 Sb., 0 povoieni obecné vyjimky pro uréité druhy vertikalnich dohod. 
302 VyhIaska é. 20112001 Sb., 0 povoleni obecné vyjimky pro uréité druhy dohod 0 specializaci. 
303 Vyhlaska é. 199/2001 Sb., 0 povolenf obecné vyjimky pro uréité druhy dohod 0 ryzkumu a vfvoji. 
304 Vyhlaska é. 200/2001 Sb., 0 povolen! obecné vyjimky pro uréité druhy dohod 0 poskytovimi 
technologif. 
305 VyhIaska é. 204/2001 Sb., 0 povoleni obecné vyjimky pro uréité druhy dohod 0 distribuci a servisu 
motororych vozidel. 
306 Vyhlaska é. 202/2001 Sb., 0 povoleni obecné vyjfmky pro uréité druhy dohod v ob/asti 

foo/~~~~~~~tv~: 203/2001 Sb., 0 povolenf obecné vyjimky pro uréité druhy dohod 0 cenach v osobni 
letecké doprave; Vyhlaska é. 205/2001 Sb., .0 povoleni obecné vyjimky pro uréité druhy dohod v 
oblasti drazni, silniénf a vodni dopravy. 
308 C 2 :A, art. 6(2). 
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contains a list of an agreements which were granted an exemption by the Office as 

well as agreements that were prohibited under the Act.309 

ABUSE OF A DOMINANT POSITION 

Pursuant to Article Il (1) CA, the abuse of a dominant position to the detriment of 

other competitors or consumers is prohib~ted. The term 'dominant position' 

(dominantni postavem) is defined under the Act as sueh a degree of market power310 

held by one competitor or jointly by two or more competitors, which enables these 

competitors to act to a large extent independently of other competitors or 

consumers.31 1 Accordingly, the definition of dominance under Article 10(1) CA 

explicitly provides for the notion of collective dominance.312 In order to increase 

legal certainty, the Act also provides for a legal presumption that, unless proven 

otherwise, a dominant position will not be deemed to exist where one or more 

competitors jointly have a market share ofless than forty percent.3l3 

The Act outlines non-exhaustively certain types of conduct that will be deemed to 

constitute an abuse of a dominant position and which includes: predatory pricing; 

certain forms of tying-arrangements; price discrimination and pre-emption of 

facilities. 314 An application may be made to the Office for an advisory opinion 

stating whether or not given conduct would be considered by the Office to constitute 

309 Ibid. art. 25( 1). The register is accessible to the public anline at the website of the Office at: 
<http://www.eompet.cz>. 
310 According to the Duvodowl zprava CA, market power was chosen as the eriterion for detennining 
the existence of a dominant position in keeping with the jurisprudence of the Court of Justice 
(Duvodowl zprava CA, supra note 291 at 3). Under the Act, market power is ta be detennined by the 
market share of the undertakings coneemed together with other factors including the econornic and 
financial strength of competitors, the structure of the relevant market as weB as the degree of vertical 
integration (Art. 10(2) CA); T. Fiala, Dominantni postaveni v soutèfuim pravu ES jako mspiracni 
zdroj pro aplikaci nového zakona 0 ochranè hospodal'ské soutèze" (2001) E.M.P. 4/2001 at 29. 
311 CA, art. 10(1). 
312 DuvodoWI zprava CA, supra note 291 at 3. 
313 CA, art. 10(3). 
314 Ibid. art. 11(1). 
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an abuse of a dominant position under the ACt.315 In the event the Office ascertains 

that an abuse of a dominant position has occurred, it will issue a declaratory decision 

to this effect and the competitor is prohibited from engaging in such conduét in the 

future. 316 However, in contrast to the provisions governing agreements restricting 

competition, there is no exemption for abuses of dominant positions available under 

the Act. 

MERGER CONTROL 

Merger control in the Czech Republic is based on a system on pre-notification and 

authorization similar to that in the EC under the Merger Control Regulation.317 

Under the Competition Act, a merger may occur either through the merging of!wo 

previously independent competitors or through the acquisition of a firm or a firm's 

assets.3 
J 
8 The scope of application of the Competition Act to mergers is determined 

by means of turnover thresholds. Accordingly, a merger will be subject to review by 

the Office if the aggregate worldwide turnover of an undertakings concerned for the 

last accounting period exceeds 5 billion CZK,319 or, if the combined net revenue of 

aH the undertakings concerned achieved in the last accounting period in the Czech 

Republic is greater than 550 million CZK and at least !wo of the undertakings 

concerned each achieved a gross revenue of at least 200 million CZK for the last 

accounting period.320 Thus, proposed mergers that occur outside the territory of the 

315 Ibid. art. 11(3). 
316 Ibid. art. 11(2). 
317 See Duvodowi zprtiva CA, supra note 291 at 3-4. 
mec, art. 12. Co-operative joint ventures whose main objective is the coordination of the 
competitive behavior of its founders will be assessed not as a merger but under the provisions 
~overning agreements restricting competition (Art. 12 (5) CA). 

19 Ibid. art. 13(a). 
320 Ibid., art. 13(b). 
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Czech Republic yet which may nevertheless affect competition within the Czech 

Republic will be subject to review by the Office.321 

The parties to a proposed merger must notify the Office within seven days of 

concluding the agreement establishing the merger or the acquisition of the assets,322 

and the transaction may not be implemented prior to obtaining approval from the 

Office.323 However, the parties to the transaction may notify the Office of the 

intended transaction at any time prior to concluding the agreement. 324 

The review and investigation of merger notifications is conducted by the Office in 

either a one or two-phase investigation. The first phase of the merger review begins 

with the receipt by the Office of a notification submitted by the parties to the 

proposed transaction. The Office must determine within a thirty day time-period 

following receipt of the notification whether or not the proposed transaction is 

subject to approval by the Office and, if so, whether the transaction will result in a 

dominant position that wou1d substantially restrict competition.325 If the Office finds 

that the proposed transaction is likely to raise competitive concems, the investigation 

proceeds into the second phase in which the Office will conduct an in-depth analysis 

of the proposed merger.326 The Office must determine within a five month time-

321 Ibid., art. 1(3); see also Office for the Protection of Economic Competition, Vykladové stanovisko 
k povinné notifikaci spojeni uskutecnénych v zahraniéi, available online at the Office's website at 
<http://www.compet.czlZakonyNyklStan.htm> (date accessed: 14 May 2002). 
322 CA, art. 15(1) - (3). 
323 Ibid. art. 18(1). However, pursuant to Article 18(3), the Office may, at the request of the parties 
concerned, grant an exception if delaying the implementation of the merger threatens to cause 
substantial damages to the parties or to thlrd persons. 
324 Ibid. art. 15(5). Although not expressly provided for in the Act, fuis provision bas been seen by 
sorne commentators to permit pre1iminary consultations. For a more detaHed discussion, see M 
Nedelka & 1. Nèmec, "K tzv. predbemYm konzultacim soutemmo organu v rizeni 0 povoleni spojenf 
podnikô die prava ES a die ceského prava" (2001) Prâvni rozhledy 111200 l at 540. 
325CA . art. 16(2). H should be noted that the Act does not define the term 'substantially affect 
competition' (podstatné narusen[ hospodafské soutéie). 
326 Ibid. art. 16(2). 
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period whether or not the transaction will give rise to a dominant position and thus 

substantially affect competition within a given market.327 

In order to determine whether a merger raises competitive concerns, the Office 

must take into account several factors inc1uding the need to ensure and develop 

effective competition in the relevant markets affected by the proposed transaction, 

the market share of the parties to the transaction in these markets, as weB as barriers 

of entry and the possibility of substitution?28In the event that a proposed merger is 

implemented prior to obtaining approval from the Office, the Office may order that 

the merger be dissolved and divested.329 In addition, the Officemay impose fines of 

up to ten million CZK or an amount representing ten per cent of the net revenues 

acquired in the last calendar year.330 

STATE AID CONTROL 

State aid control in the Czech Republic is broadly based on the EC concept of 

state aid in order to ensure compatibility of aid granted by the government of the 

Czech Republic and thus fulfill the obligations of the Czech Republic ensuing from 

the provisions of the Europe Agreement and the implementation rules relating to 

state aid. 331 Accordingly, state aid332 which distorts or may distort competition by 

conferring an advantage on certain undertakings or the production of certain goods 

in so far as to affect trade between the Czech Republic and the Member States of the 

327 Ibid. art. 16(4). 
328 Ibid. art. 17(1). 
329 Ibid. art. 18(2). 
330 Ibid, art. 22(2). 
33J Poslanecka snemovna Ceské republiky, Duvodowi zprava k vkidnimu navrhu zakona 0 véfejné 
podpofe C,n. 378/00 at Ir hereinafter DUvodowi zprava SAA]. 
332 The Act employs term 'public aid' (véfejna podpora), which is defmed pursuant to Article 3(a) 
SAA as being any form of aid or advantage conferred to a competitor by the Czech Republic, a 
ministry, government administrative agency, autonomous administrative body or which is granted 
from public funds. In this Chapter, the term 'state aid' Îs used synonymously with that ofpublic aid. 
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European Union is prohibited.333 However, certain fonus of aid may be exempt from 

the general prohibition of state aid either under a general exemption or by means of 

an individual exemption granted by the Office for the Protection of Economic 

Competition. 

The Act expressly provides for three categories of general exemptions from the 

prohibition of granting state in Article 4 SAA. The first category relates to aid that is 

granted within a period of three years and which does not exceed a total amount of 

100 000 EUR.334 The second general exemption category applies to aid of a social 

nature which is granted to individual consumers provided that it is offered without 

discriminating against the origin of products.335 Finally, the third category includes 

aid which is aimed at remedying damages caused by natural disasters or other 

extraordinary events.336 In addition to the above categories of aid which may qualify 

for general exemption pursuant to Article 4 SAA, the Office may grant block 

exemptions by means of a decree for other forms of state aid.337 Aid which qualifies 

under the general exemption or which fulfills the conditions outlined in the block 

exemption decrees issued by the Office does not require approva1.338 

Apart from the general exemptions provided for under Article 4 SAA, the Office 

may, upon application, grant an individual exemption for certain forms of state aid. 

333 SAA, art. 1(1). 
334 Ibid. art. 4(l)(a). However, this general exemption does not apply to state aid which is granted to 
coal and steel industries, as weB as the transport sector and the boat construction industry (ibid.). 
335 Ibid. art. 4(1 )(b). 
336 Ibid. art. 4(1)( c). 
337Ibid. art. 4(2). The Act lists as an example aid which is granted to sman and medium-sized 
enterprises, research and development, the protection of the environment, employment and training as 
weIl as aid of a regional character. The block exemption decrees are to be modeled on the block 
exemptions issued by the Commission (Ditvodovâ zprâva SM, supra note 331 at 7). 
338 T, Muzik, "Zpniva 0 zâkonu C. 59/2000 Sb. 0 vefejné podpoi'e, ktery nabyl ucinnosti k 1. kvetnu 
2000" (2000) E-prâvo, at 2 (accessed online: <http://www.compet.cz); see aiso Düvodowi zprâva 
SAA, supra note 331 at 6. 
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Pursuant to Article 5 SAA, individual exemptions may be granted for aid targeted at 

the economic development of regions with exceptionally low standards of living or 

high rates of unemployment; the promotion of an important project of common 

interest to the Czech Republic and the European Union or aid targeted at rectifying a 

serious distortion in the economy of the Czech Republic. 339 An individual exemption 

may aiso be granted for aid which is targeted at promoting the development of 

certain economic activities or sectors, provided that such aid does not affect trade 

between the Czech Republic and the Member States to an extent that would be 

incompatible with the common interest of the Czech Republic and the Member 

States of the European Union.340 One further example of state aid which may qualify 

for individual exemption is aid which is geared at promoting and preserving cultural 

heritage, provided such aid does not have an impact trade between the Czech 

Republic and the Member States of the European Union.341 

Individualexemptions may be granted by the Office on the basis of an application 

for exemption submitted by the grantor of the proposed aid. Aïd that is subject to 

approval by the Office must not be granted prior to obtaining clearance by the 

Office.342 AU grants of state aid, regardless ofwhether or not they are exempt, must 

be notified to the Office.343 Accordingly, the Office must maintain a record of aU 

339 SAA. art. 4(a) and (b). 
340 Ibid. art.4(c). 
341 Ibid. art. 4( d). 
342 Ibid. art. 1O(4)(b). 
343 Ibid. art. 9(1); see also Duvodowi zprava SM, supra note 331 at 9. 
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state aid that has been granted and it must oversee that such aid is provided in 

accordance with the provisions of the Act on State Aid.344 

2.3 APPROXIMATION OF COMPETITION LAW IN THE CZECH REPUBLIC 

As outlined generally in the preceding chapter, Article 69 of the Europe 

Agreement caUs for the Czech Republic to undertake efforts to align its legislation 

with that of the EC. One of the areas expressly provided for under the Europe 

Agreement is competition law including state aid.345 Competition law and the control 

of state aid is govemed under the Europe Agreement by the provisions of Article 64. 

ANTITRUST UNDER THE EUROPE AGREEMENT 

Pursuant to Article 64(1) EA, agreements within the meaning of Article 81(1) EC 

Treaty and abuses of dominant positions as understood under Article 82(1) EC 

Treaty, which distort or threaten to distort competition and thus may affect trade 

between the Czech Republic and the Community, are deemed "incompatible with the 

proper functioning of the Agreement".346 Agreements or conduct that falls within the 

scope of Article 64(1) EA are to be assessed according to the criteria used for 

applying the provisions of Articles 81, 82 and 87 EC Treaty.347 Implementing rules 

344 Ibid. art. 9(2). To fuis end, the Office is authorized under Article 9 SAA to audit grantors of state 
aid in accordance with the Act on State Controls (zakon c. 552/1991 Sb., 0 statni kontrole, as 
subsequently amended) and to impose fmes for violations of the Act (Art. 1 1(1),(2) and (3) SAA). 
345 EA, art. 70. 
346 Accordingly, such agreements and conduct are not expressly prohibited under the Europe 
Agreement. This contrasts with the prohibition provided for under the corresponding provisions of the 
EC Treaty (M. Ojala, The Competition Law of Central and Eastern Europe (London: Sweet & 
Maxwell, 1999) at 42). 
347EA, art. 64(2). However, it should be noted that Article 64(1) EA does not apply to products 
enumerated in Protocol 2 of the Treaty establishing the European Coal and Steel Community (Art. 
64(8) EA). 
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have been adopted for both the antitrust provisions and the provisions relating to 

state aid to implement the provisions of Article 64 of the Europe Agreement. 348 

IMPLEMENTING RULES FOR ANTITRUST 

The implementation rules adopted for antitruse49 provide a mechanism for 

settling cases involving agreements or conduet that fall within the seope of Article 

64(1) EA.350 Moreover, with respect to agreements restricting competition, the rules 

expressly provide an obligation for the Czeeh Republic to ensure that "the principles 

contained in the bloek exemption regulations in force in the Community are applied 

in full".351 In addition, although merger control is not included in the areas of 

competition law covered under the provisions of Article 64(1) EA nor elsewhere 

within the Agreement, it is expressly provided for in the implementation rules for 

antitrust. 352 Pursuant to Article 7 IRA, the Office for the Protection of Competition 

may express its views to the Commission on mergers that fall within the scope ofthe 

Merger Control Regulation and which have a "significant impact on the Czech 

economy". 

348 The adoption of implementing mies for antitrust and state aid is provided for under Art. 64(3) EA. 
349 fmplementing ru/es for the application of the competition provisions referred to in Article 64(1)(i), 
(J)(ii) and (2) of the Europe Agreement establishing an association between the European 
Communities and their Member States, of the one part, and the Czech Republic, of the other part, and 
in Article 8(1)(ii) and (2) of Protoco/ 2 on ECSC products to that Agreement, as adopted by Decision 
No 1/96 of the Association Council of 30 January 1996 [hereinafter implementation ruies for antitrust 
or IRA]. 
350 In particular, the mles provide a mechanism for resolving cases that faU within the competency of 
both regulatory bodies, those that faH within the jurisdiction of one of the regulatory body and cases 
which fan outside the competency of both regulatory bodies. The aim of the mIes is to establish a 
framework for cooperation between the Commission and the Office and to promote the exchange of 
information between the two regulatory bodies (Office for the Protection of Economie Competition, 
Cesta do Evropské unie (Brno: Office for the Protection of Economic Competition, 1999), online: 
<http://www.compet.cz> (date accessed: 16 January 2002) ai 11-12 [hereinafter Cesta do EU]. 
351 IRA, art. 6. 
352 Ojala, supra note 346 at 42. 
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The implementing rules for antitrust incorporate the de minimis princip le in so far 

as anticompetitive conduct, which affects trade between the Czech Republic and the 

Member States of the European Union only negligibly, will not faU within the scope 

of Article 64(1) EA.353 Pursuant to Article 8(2) IRA, agreements will be deemed to 

have a 'negligible effect' if the combined annual turnover of aH the undertakings 

involved 18 not greater than 200 million EUR and the market share of the goods or 

services involved, including aU the undertakings' goods or services which may be 

substitutes for such goods or services, does not exceed five per cent of the total 

market of such goods in the area of the common market or the Czech Republic 

affected by such an agreement. 354 

STATE AID UNDER THE EUROPE AGREEMENT 

Pursuant to Article 64(1 )(iii) EA, any state aid which favors certain undertakings 

or the production of certain goods and that distorts or threatens to distort competition 

and thus may affect trade between the Czech Republic and the Commumty will be 

deemed incompatible with the Europe Agreement. For the purposes of assessing 

state aid under the Europe Agreement, the Czech Republic is to be categorized for 

the first five years following the enactment of the Agreement as an area within the 

meaning of Article 87(3)(a) EC Treaty.355 Moreover, in order to ensure transparency 

353 IRA, art.8(l). 
354 It should be noted that the de minimis threshold applied under Article 81 EC Treaty differs from 
that provided for under the implementation rules for antirust as the criteria under the De Minimis 
Notice are market share thresholds of ten percent for horizontal agreements and fifteen per cent for 
vertical agreements (De Minimis Notice, supra note 212 at para. 7). As a result, the thresholds differ 
for agreements assessed under Article 81 EC Treaty and those assessed under the Europe Agreement 
(Cesta do EU, supra note 350 at 17). 
355 EA, art. 64(4)(a). Article 87(3)(a) EC Treaty provides the possibility of granting an exemption to 
aid targeted at areas with unusuaUy low standards of living or underemployment. The aim of this 
provision is to facilitate the granting of state aid in the Czech Republic in light of the general 
prohibition of state aid under the Europe Agreement (Ojala, supra note 346 at 59). 
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in the area of state aid, both the Commission and the Office for the Protection of 

Economie Competition will exchange reports detailing the amounts and distribution 

of state aid granted in a given year.356 In addition, more detai!ed information on 

individual grants of state aid will be provided if requested by one of the regulatory 

bodies.357 

IMPLEMENTING RULES FOR STATE AID 

As with the antitrust provisions of the Europe Agreement, the Association 

Council has adopted procedural rules for the implementation of the provisions of 

Article 64 EA relating to state aid.358 The granting of state aid is monitored by the 

Commission and the Office for the Protection of Competition and assessed for its 

compability with the Europe Agreement.359 Moreover, the Czech Republic is to 

compile and maintain a comprehensive inventory, based on the format followed by 

the Commission, of an individual grants and schemes of state aid.360 

Pursuant to Article 2 SAIR, the compability of state aid with the provisions of the 

Europe Agreement is to be determined according the rules applicable to state aid 

under Article 87 EC Treaty.36\ However, certain grants of aid will nevertheless not 

be subject to assessment under the state aid implementation rules. Individual grants 

or schemes of state aid that do not exceed a total amount of 100 000 EUR within a 

356 EA, art. 64(4)(b). 
357 Ibid. 
358 Implementation ruies for the application of the provisions on state aid refer,red ta in Article 
64(l)(iii) and (2) of the Europe Agreement establishing an association betweenthe European 
Communities and their Member States, of the one part, and the Czech Republic, of the other part, and 
in Article 8(J)(iii) and (2) of Protocol 2 in ECSC products ta that Agreement, as adopted by Decision 
No. 2/96 of the Association Council [hereinafter State Aid Implementation Rules or SAIR]. 
359 SA IR, art. l. 
360 Ibid. art. 10. 
361 Ibid. art. 2(1). These inc1ude aH existing and future secondary legislation; administrative 
guidelines and frameworks; relevant jurisprudence of the Court of First Instance and of the Court of 
Justice; as weIl as guidelines issued pursuant to Article 4( 1) SAlR. 
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period of three years will be deemed to have a negligible effect on trade and as a 

result will not faH within the scope of the implementation rules.362 In addition, the 

Commission and the Office for the protection of Economie Competition may issue 

guidelines on the assessment of aid targeted at remedying specifie problems the 

Czeeh Republic faces as a result ofits transition to a market economy.363 

State aid programs or individual grants of state aid which excéed the amount of 3 

million EUR may be submitted for review to the Subcommittee for Approximation 

of Legislation. The Subcommittee will submit a report regarding such aid to the 

Association Council which may take the necessary decisions or recommendations 

regarding the compability of such aid with the Europe Agreement and the state aid 

implementing rules.364 

COMMISSION WHITE P APER 

Apart from the relevant provisions of the Europe Agreement and the 

accompanying implementation ruIes, further guidance for the approximation of E.C. 

competition policy and legislation is set forth in the Commission White Paper. 365 

The White Paper provides an overview of EC competition policy as weIl as a 

framework for approximating the various fields of EC competition law.366 In 

addition, the White Paper emphasizes the importance of competition policy for the 

functioning of the common market without which "the system would be 

362 SA/R, art. 3. However, the de minimis threshold does not apply to grants of state aid for the 
purposes of export nor does it apply to industrial sectors govemed by the Treaty on the European 
Coal and Steel Cormnunity; ship building; transport; agriculture or fisheries (ibid.). 
363 Ibid. art. 4(3). 
364 Ibid. art. 5(1). 
365 See White Paper, supra note 61. 
366 Ibid. at paras. 2.27 - 2.30; White Paper, Annex, supra note 61 at 57. 
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unworkable",367 Moreover, the White Paper underlines the necessity of properly 

enforcing and implementing competition legislation through appropriate 

administrative and judicial bodies.168 Although the candidate countries are under an 

obligation to fully take over EC competition policy, they may "adopt the monitoring 

and enforcement structures that best serve their purpose.,,369 Thus, at least in theory, 

a certain degree of flexibility is accorded for the approximation of certain procedural 

aspects ofEC competition law.37o 

The Annex to the White Paper outlines a general framework for the process of 

approximating the relevant Community legislation. Included is an overview and 

description of the relevant legislation for each field of EC competition law by 

outlining the key elements and the substantial and procedural aspects of Community 

legislation. In addition, it summanzes the conditions necessary for the effective 

implementation of the transposed legislation. However, unlike the other areas of the 

acquis which are addressed in the Annex, the section relating to competition does 

not provide a comprehensive list of aH the relevant legislation subject to 

approximation.37l It should be noted that the White Paper repeatedly states that the 

"EU experience" with respect to competition law may only be "considered of 

indirect relevance" given that the Member States of the European Union are under 

367 Ibid. at para. 2.27. 
368 Ibid. at para. 2.30. 
369 Ibid. at para. 4.22. 
370 Presumably the underlying rational for this is that, on accession, the monitoring and enforcement 
of EC law will, for the most part, be taken over by the Commission. However, this may not be the 
case if the CUITent reform proposais will be implemented. 
371 This may be due to the vast scope of secondary legislation and guidelines as weB as voluminous 
case law in this area of European law. 
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no legal obligation to harmonize their national competition legislation with that of 

the Ec,372 

2.4 PROGRESS ACHIEVED IN THE PROCESS OF APPROXIMATION 

Efforts to align the competition policy and legislation of the Czech Republic 

began as early as in 1991 with the enactment of the first Act on the Protection of 

Economie Competition.373 Although the Act incorporated certain princip les of EC 

competition law and was amended numerous times, it nevertheless had certain 

shortcomings and as a result was not fully compatible with EC competition law. In 

particular, the provisions relating to abuse of dominant positions and merger control 

did not fully correspond with EC law and practice.374 As a result, in 2001 the Act 

was repealed and a new Competition Ace75 was enacted mirroring more closely EC 

competition rules and relevant case-law and whieh was enaeted with the aim of 

aehieving full compatibility with EC competition law in the field of antitrust and 

merger contro1.376 

Although the pre-accession negotiations for Chapter 6 - Competition Policy were 

opened on 19 May 1999, the chapter was c10sed provisionally only on 24 Oct6ber 

2002. 377 In its position document for the negotiations on competition poliey, the 

Czech Republic did not request any transitional periods with respect to 

372 White Paper, Annex, supra note 61 as concems state aid at 60; with respect to merger control at 
62; and as concems restrictive practices and abuse of dominant positions at 63. Thus, candidate 
countries are under a greater obligation in terms of transposing and implementing EÇ competition law 
than existing Member States. 
373 Zeikon é. 63/1991 Sb. 0 ochrane hospodafské souteie ve zneni zakona é. 495/ j 992 Sb. a zakona c. 
286/1993 Sb. 
374 Duvodowi zprava CA, supra note 331 at 2. 
375 See Competition Act, supra note 288. 
376 2001 Competition PoNcy Report, supra note 291 at 2; National Program 2001, supra note 151 at 
78. 
377 P. Pavlik, "Jak se zmênil obraz Ceské republiky v posledni Hodnotici zpnive Evropské komise" 
(2002), online: <http://www.integrace.cz> (date accessed: 4 November 2002). 
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competition.378 Moreover, the Czech Republic stated that it "accepts and will be 

ready to implement the Community acquis including state aid" on its accession to 

the European Union.379 

The Commission, in its 2001 Regular Report, noted the progress that the Czech 

Republic has achieved with respect to competition policy. In particular, it stated that 

"the Czech Republic has advanced significantly in addressing the remaining 

legislative gaps identified in the 2000 Regular Report and the Czech Republic's 

legislation is now largely in line with the acquis". 380 

In its assessment, the Commission also stated that the Czech Republic has made 

progress in the field of state aid particularly with respect to the monitoring and 

assessment of state aid.381 However, the Commission emphasized the need to 

undertake further efforts for the effective enforcement of competition policy. As 

concems antitrust, the Commission underlined the need to focus on cases that pose a 

serious threat to competition while at the same time pursing a more "deterrent 

sanctioning policy',.382 With respect to the enforcement of state aid, the Commission 

noted that more "rigorous and effective" enforcement in this area was required, 

particularly in sensitive areas such as the banking and steel sectors.383 In its most 

recent Regular Report, the Commission notes that legislation in the field of antitrust 

378 Ministry of Foreign Affairs of the Czech Republic, Position Paper of the Czech Republic Chapter 
6: Competition Policy, subroitted to the Commission on 29 January 1999, onbne: 
<http://www.mzv.czlroissionEUlnegotiations.htm> (date accessed: 12 September 2002). 
379 Ibid. The year 2003 was used as the reference date for the accession of the Czech Republic to the 
EU (ibid.). 
380 2001 Regular Report, supra note 116 at 57. 
381 Ibid. at56-7. 
382 Ibid. at 57. 
383 Ibid. at 57. 
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is "largely compatible with the acquis".384 With respect to state aid, the Report states 

that the Czech Republic has "already incorporated the basic principles of the 

acquis.,,385 Although the Commission generally commends the progress that the 

Czech Republic has achieved in the field of competition, it reiterates the need to 

improve enforcement both in the are as of antitrust and state aid.386 

The Czech Republic has been required under the process of approximation to 

takeover and implement a competition policy that mirrors that of the Ee. In certain 

areas, such as antitrust and merger control, approximation with the competition 

acquis was alleviated by the fact that the corresponding legislation in the Czech 

Republic already incorporated certain princip les of EC competition law. However, in 

the area of state aid, alignrnent has shown to be more difficult to achieve given both 

the role of state aid in the restructuralization of the economy and the evolution of 

this field at the Community level. 387 

In practice, the process of approximation of the competition acquis has meant that 

more stringent requirements have been placed on the Czech Republic in this area 

than are required of existing Member States/88 with the result that the Czech 

Republic has not adapted its national legislation to reflect the particular needs of 

transition. At the same time, however, approximation in this field has contributed to 

the development and implementation of a functioning regulatory regime in the 

Czech Republic. Moreover, if the current plans to reform EC competition law which 

384 2002 Regular Report, supra note 139 at 65. 
385 Ibid. 
386 Ibid. at 66. 
387 P. Schütterle, "State Aïd Control- An Accession Criterion" (2002) 39 C.M.L.R. 577 at 577,582. 
388 See discussion, above, at note 372. 
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focus on decentralization are adopted389 the process of approximation will enable the 

Czech Republic to function effectively in a more decentralized EC competition law 

on its accession to the EU. 

Nevertheless, it is clear that, despite the considerable progress that the Czech 

Republic has achieved in formally transposing the competition acquis, certain 

difficulties remain to be resolved in this area, in particulàr with respect to 

implementing and enforcing the transposed legislation. As noted by the Commission, 

the Office for the Protection of Economie Competition must undertake further 

efforts aimed at effectively implementing the transposed legislation. Not only should 

greater attention be paid to implementation, but the Office must, in order to achieve 

greater alignment, ensure that the implementation and enforcement of the transposed 

norms corresponds to the Commission practices in enforcing the antitrust and merger 

control mIes. Failure to do so will not only hamper the process of approximation, but 

it will aiso hinder the development of a competitive business environment in the 

Czech Republic. 

Furthermore, the Office should focus more attention on competition advocacy. 

Although the Office has issued guidelines for assessing various forms of state aid, 

similar guidelines and information notices could feasibly be issued for theareas of 

389See EC, Commission White Paper on modernization of the rules implementing Article 81 and 82 
EC Treaty (1999) OJ C 132/1; EC, Commission Proposai for a Council Regulation on the 
implementation of the ru/es laid down in Article 81 and 82 of the Treaty COM(2000)582; EC, 
Commission Green Paper on the Review of Council Regulation (EEC) No 4064/89, COM(2001) 
745/6 Final. For a review of the reforms, see C. Ehlermann, The Modernization of EC Antitrust 
Policy: A Legal and Cultural Revolution" (2000) 37 C.M.L.R. 537; A. Schaub, "EC Competition 
System - Proposais for Refonn" (1999) 22 Fordham Int'I L.J. 853 M. Todino, "Modernisation from 
the Perspective of National Competition Authorities: Impact of the Refonn on Decentralised 
Application of EC Competition Law (2000) 21 ECL.R. 348; W. Wils "European Community 
Competition Law: The Modernization of the Enforcement of Articles 81 and 82 EC: A Legal and 
Economie Analysis of the Commission's Proposai for A New Council Regulation Replacing 
Regulation NO.l7 (2001) 24 Fordham Int'l L.J. 1655. 
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antitrust. This would increase both public awareness and the transparency of 

competition policy and legislation in the Czech Republic, thus promoting 

compliance with competition ruies as weIl as aiding in their enforcement. 
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III. APPROXIMATION OF ENVIRONMENTAL LAW 

Environmental law is one further area of EC law which lS subject to 

approximation both explicitly under the Europe Agreement and, more generally, as a 

precondition for the Czech Republic's membership in the European Union. Although 

the field of the environment has only relatively recently become expressly provided 

for under EC primary law, a significant body of environmentarlaw and policy has 

developed over the decades at the EC level. Similarly, although environmental 

legislation existed in the Czech Republic during the communist regime, only 

following its demise did the protection and improvement of the environment truly 

become a focus of government efforts. 

Decades of favoring heavy industry over the environment under the communist 

regime has resulted in significant environmental devastation.390 The task of 

implementing the relevant EC provisions relating to the environment acquis poses 

significant hurdles for the Czech Republic given, on the one hand, the broad scope of 

EC environmentallegislation and policy and, on the other, the significant costs and 

administrative measures necessary for implementing the acquis. 

The objectives of this chapter are to ascertain the progress of the Czech Republic 

in the process of approximating the environmental acquis, as weIl as to outline the 

challenges of approximation in the field of the environment. Accordingly, the 

chapter begins with a general overview of EC environmental law and policy to 

provide an outline of the main objectives and regulatory framework of this field of 

EC law. This is followed by a summary of existing environmentallegislation in the 

390 For an overview of the state of the environment in the Czech Republic, see generally Ministry of 
the Environment of the Czech Republic, Report on the Environment in the Czech Republic in 2000 
(Prague: Mmistry of the Environment of the Czech Republic, 2001) 
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Czech Republic.' Finally, the legal basis and the progress achieved in the process of 

approximating EC environmentallaw in the Czech Republics examined. 

3.1 EC ENVIRONMENT AL LAW 

Prior to the enactment of the Single European Act (SEA),391 there were no 

provisions in the EC Treaty expressly goveming the environmene92 Despite the lack 

of express provisions, legislation goveming the environment was adopted for such 

diverse areas as waste management, air and water quality, the protection of fauna 

and flora, noise and chemical control an under the premise that such legislation was 

necessary for achieving the aims of the common market.393 

A tuming point in the development of EC environment law occurred in 1985, 

when the Court of Justice ruled for the first time that the environment was an 

"essential objective" of the Community.394 The following year, the Single European 

Act inserted a title on the environment into the EEC Treaty.395 Moreover, the 

environment was expressly recognized as a fundamental princip le and objective 

under the EC Treaty. As subsequently amended by the Treaty of Amsterdam in 

1997, Article 2 EC Treaty provides that one of the tasks of the Community is, 

through the establishment of a common market and economic and monetary union "a 

high level of protection and improvement of the quality of the environment." In 

addition, "a policy in the sphere of the environment" has been expressly designated 

391 See supra note 5. 
392 . 

J. Scott, EC En vironmental Law (London: Longman, 1998) at 4. 
393D. WooUey et al, eds., Environmental Law (Oxford: Oxford University Press, 2000) at 106. Such 
legislation was adopted on the basis of Articles 94 and 308 EC Treaty. 
394 See ECJ, Case C-240/83, Procureur de la République v. Association de Défense des Bru/eurs 
d'Hui/es Usagées [1985] EeR 531; see also M. Dillon, "The Mirage of EC Environmental 
Federalism in a Reluctant Member State Jurisdiction (1999) 8 N.Y.U. Envtl L.J. 1 at 5. 
395 Originally Title VU under the Single European Act, the title on environment was subsequently 
renumbered to Title XIX under the Treaty of Amsterdam (L. Kramer, EC Treaty and Environmental 
Law, 3d ed. (London: Sweet & Maxwell, 1998) at 1. 
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as an activity of the Community.396 Likewise, pursuant to Article 6 EC Treaty, 

requirements for the protection of the environment must be taken into account and 

integrated into the policies and activities ofthe Community, particularly with respect 

to sustainable development. Apart from the provisions on the environment in the EC 

Treaty, the Preamble of the Treaty on European Union caUs for economic and social 

progress to be achieved while taking into account the protection' of the environment 

and sustainable development.397 Moreover, Article 2 TEU caUs for achieving a 

"balanced and sustainable development.,,398 

Accordingly, the legal basis for environmentallaw and policy at the Community 

level is found in Title XIX of the EC Treaty. Pursuant to Article 174 EC Treaty, EC 

environmental policy aims at furthering the following objectives: namely improving 

and protecting the environment;399 protecting the health of humans; utilizing natural 

resources in a rational and prudent manner; and promoting, at the intemationallevel, 

measures targeted at regional and environmental problems.4oo Furthermore, Article 

174 EC Treaty provides for the general principles of EC environmental policy, 

which include: ensuring a high level of protection of the environment, the 

396 EC Treaty, art. 3(1). 
'97 -' TEU, Preamble 8. 
398 It should be noted that aside from the provisions governing the environment in the EC Treaty and 
the Treaty of the European Union, specifie reference to the environment is aiso made in the Treaty 
establishing the European Atornic Energy Community (EURATOM) with respect to radioactive 
materials and the protection of public health (see in particular Articles 30-32 and 37 EURATOM 
Treaty (Woolley, supra note 393 at 106; 1. Jans, European Environmental Law (London: Kluwer Law 
International, 1995) at 47-50». . 
399 It should be noted that the Treaty does not define the term "environment." H is generally 
understood to broadly encompass an aspects of the environment - the climate, fiora and fauna and 
includes "humans, town and country planning land use, waste and water management and use of 
natural resources, in particular of energy"(Krlimer, supra note 495 at 52). The precise deflnition of the 
envitonment however varies in regulations and directives depending on the given subject mater of a 
norm (ibid. at 53). 
400 EC Treaty, art. 174 (1); see L. Krlimer, Focus on European Environmental Law, 2d ed. (London: 
Sweet & Maxwell, 1997) at 319. 
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precautionary principle and the princip le of preventive action.401 Moreover, the 

Article provides for the principle of "polluter pays,,402 and that damage caused to the 

environment should be "rectified at source.,,403 In addition, measures aimed at 

harmonizing environmental protection requirements are to include a "safeguard 

clause" which would enable Member States to take provisional measures for 

environmental reasons "subject to a Community inspection procedure. ,,404 

Pursuant to Article 174(3) EC Treaty, the Community must take into account the 

following factors when devising environmental policy: existing technical and 

scientific data; the environmental conditions present in the various regions of the 

Community; the potential costs and benefits of action or inaction; and finally, the 

social and economic development of the Community as weil as the "balanced 

development of its regions." Although these factors are not binding for individual 

legislative measures given that the provisions make express reference to EC 

environment policy-making, it do es require that they be considered not only by the 

Commission but also by the European Parliament and the CounciL405 

. Both the Member States and the Community are to cooperate with the relevant 

international bodies in the field of the environment "within their respective spheres 

401 Ibid. art. 174(2). The precautionary principle, is very broad and permits measures to be taken 
preventatively even where scientific evidence is lacking (Kramer, supra note 395 at 65). In contrast, 
the principle of preventative action., caUs for measures to be taken to protect the environment at an 
early stage. Accordingly, it is key to ensuring an effective environmental policy (ibid. at 66; see aiso 
Jans, supra note 398 at 20). 
402 The 'polluter pays' princip le is further elaborated in EC Council Recommendatiçm 75/436 [1975] 
OJ Ll94/1. In essence, means that the costs ofrectifying damage incurred to the environment should 
be bom by those persons who caused the pollution (Kramer, supra note 395 at 69). 
403 EC Treaty, art. 174(2); see aiso Jans, supra note 398 at 19. 
404 Ibid. The airn of the provision is to enable Member States to take urgent measures to protect the 
environment (for a more detailed discussion of tbis provision and its relation to Article 176 EC 
Treaty, see Jans, supra note 398 at 30-32). Nevertheless it should be noted that, unlike other areas of 
Commission competency such as competition., the investigative powers of the Commission with 
respect to the environment are lirnited as the Commission may onïy request information (ibid. at 149). 
405 Kramer, supra note 395 at 78 
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of competence.,,406 In practice, the EC has become, along side the Member States, a 

signatory party to several international conventions specifically dealing with the 

environment,407 In order to act in such a capacity however, the Community must 

obtain authorization from the Council by means of the procedure provided for under 

Article 300 EC Treaty.408 

The implementation of EC environmental law and policy is primarily the task of 

the Member States.409 It should be noted that prior to amendment by the Treaty on 

European Union, the princip le of subsidiarity only applied to measures relating to 

the environment.410 However, the TEU extended the application of subsidiarity to aU 

Community action by incorporating the princip le into Article 5 EC Treaty.411 

Member States may, in implementing Community measures relating to the 

environment, obtain temporary derogations or financial assistance through the 

Cohesion Fund if the costs involved are "disproportionate for the public 

authorities.,,412 Moreover, pursuant to Article 176 EC Treaty, Member States may 

maintain or implement more stringent environmental protective measures at the 

4()6 EC Treaty, art. 174(4). 
407Kramer, supra note 395 at Il. Examples of such conventions include the Rio de Janeiro 
Convention of 5 June 1992 on biological diversity (OJ L 309/1) and the New York Convention of 16 
July 1992 on climate change (OJ L33/11) (ibid. at 12). 
408 Ibid. at 12. 
409 EC Treaty, art. 175(4). 
410 OriginaUy, the principle of subsidiarity was provided for under Article 130r(4) EEC Treaty 
(Kramer, supra note 395 at 72). Under the principle of subsidiarity, action should be taken at the EC 
level if the objectives can be better achieved at this level as opposed to action taken at the Member 
States' level (ibid. at 72-73). 
411 J. Casalino, "Shaping the Environmental Law and Policy of Central and Eastern Europe: The 
European Union's Critical Roie" (1995) 14 Temp. EnvtL L. &Tech. J. 227 at 235-236; for a general 
discussion of the princip le of subsidiarity, see R. von Borries & M. Hauschild, "Implementing the 
Subsidiarity Princip le" (2001) 5 Columb. J. Eur. L. 369; and for a critical review of the role of 
subsidiarity in the environment, see Dillon, supra note 394 at 11-18. 
412 EC Treaty, art. 175(5). As provided for under Article 161 EC Treaty, the Cohesion Fund is aimed 
at fmancing project that are related to the environment. Apart from the Cohesion Fund, fmancing for 
the environment is provided for under the Structure Funds (Article 159 EC Treaty) (see Jans, supra 
note 398 at 270-72). 
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national level than those adopted under Article 175.413 However, such measures 

must be compatible with the provisions of the Treaty, in particular with those 

relating tCf the free movement of goùds and competition.414 In addition, pursuant to 

Article 176 EC Treaty, such measures must be notified to the Commission.415 

ENVIRONMENTAL ACTION PROGRAMS 

Apart from the Treaty provisions expressly providing for the environment as 

outlined ab ove, EC environmental policy is provided for under environmental action 

programs.416 Beginning with the first action program in 1973,417 six environmental 

action programs have been issued to date.418 Originally used as a policy devising 

instrument when there was a lack of express authorization for EC environment 

measures under the EC Treaty, environmental action plans continue to play a key 

role in delineating the objectives of EC environmental policy.419 Accordingly, the 

environmental action programs generally provide the framework for the objectives 

413 The provision incorporates the princip le of minimum harmomzation. In contrast, measures for fun 
harmonization in the environment sector are adopted either under Article 95 or Article 235 BC Treaty 
(Jans, supra note 398 at 90, 103-4). Pursuant to Article 176 BC Treaty, Member States are free to 
implement more stringent measures than those adopted pursuant to Article 175 BC Treaty, they may 
not, however, adopt measures that are more lenient (ibid. at 103). 
414 EC Treaty, art. 176; Jans, supra note 398 at 103. Such measures must not result in the restriction 
of trade between Member States nor represent latent quantitative restrictions of trade within the 
meaning of Article 28 BC Treaty. 
415 Nevertheless, failure to notify such measures by a Member State will not render the measure 
ineffective, as Article 176 EC Treaty does not pro vide a "standstill clause" similar to that provided for 
under Article 95(4) BC Treaty (J. Jans, European Environmental Law (Groningen: Europa Law 
Publishing, 2000) at 120-121; Scott, supra note 392 at 42-43). ' 
416 The legal basis for environmental action programs is provided for under Article 175(3) BC Treaty. 
Under this provision, action programs are adopted by means of the co-decision procedure (see 
Kramer, supra note 395 at 2) 
417 [1973] OJ C 112/1. 
418 The second environmental action program was published as [1977] OJ C 139/1; the third as [1983] 
OJ C46/1; the fourth as [1987] OJ C 32811; the fifth as [1993] OJ C 138/1 and the sixth as [2002J 01 
L 242/1 (see Kramer, supra note 395 at 2). 
419Kramer, supra note 400 at 321. 
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that are to be achieved at the Community level in the environment sector for a given 

period.420 

The CUITent environmental action program entitled 'Environment 2010: Our 

Future, Our Choices', was formally adopted on 22 July 2002421 and extends to the 

year 2010.422 The sixth environmental action pro gram focuses on four priority areas: 

climate change; environment and public health; natural resources and waste 

management; as weIl as the protection of nature and of biodiversity.423 In addition, 

the action program identifies five key approaches that are to be undertaken. These 

include: integrating environment issues into aU policy areas; ensuring that existing 

environmental legislation is duly implemented; developing more environmentally 

friendly attitudes towards the use of land; involving both consumers and businesses 

in order to devise solutions; and finally, enabling greater access to information on 

the environment for the general public.424Although the sixth action pro gram 

reiterates the objectives outlined in the fifth action pro gram, unlike the preceding 

environment action program, it refrains, for the most part, from setting specifie 

targets that are to be reached.425 

420 Ibid. 
421 EC, Decision No. 1600/2002/EC of the European Parliament and of the Council of 22 July 2002 
laying down the Sixth Community Environmental Action Programme [2002] 01 L 242/1. 
422 EC, Commission, Sixth Environment Action Programme 'Environ ment 2010: Our Future, Our 
Choice (EC: Brussels, 2001) COM (200 l )31 at 3, online: <http//:www.europa.eu.int/commlenvironm 
ent/newprglindex.htm> (date accessed: Il October 2002) [hereinafter Sixth Environment Action 
Program or SAP]. 
423 Ibid. at 12. 
424 Ibid. at 13. 
425 EC, Commission, News Release IP/0l/102, "Commission proposes new action programme for the 
environment" (24 January 2001) at 2; P. Tfesnâk, "Evropské zivotni prosttedi pro pfiSti dekadu -
NovY akcni program EU musi zajimat i Ceskou republiku" (2001) Integrace C. 7/2001 at 1-2, online: 
<http://www.integrace.cz> (date accessed: 4 September 2002). The preceding environmental action 
program was greatly criticized for setting ambitious targets that were in practice unartainable. In fact, 
in its flIst assessment of the implementation of the fifth action program three years following its 
adoption, the Commission conceded that many of its targets would not be a:-:hieved (ibid. at 1). 
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It should be noted that the candidate countries were invited to participate in. the 

drafting of the CUITent environmental action program.426 Moreover, the sixth action 

program specifically addresses the issue of enlargement and the action program 

explicitly appeals to the candidate countries to duly implement the environmental 

acquis.427 Furthermore, the environmental action plan caUs for increased dialogue 

not only between the government institutions and bodies of the éandidate states, but 

also among environmental non-governmental orgarnzations and business 

communities within these states.428 

SUBSTANTIVE EC ENVIRONMENTAL LAW 

As noted above, an extensive body of secondary legislation has developed at the 

EC level that relates to the environment. Recent estimates of the number of 

legislative measures adopted that concem the environment place the number 

between two to three hundred legal norms.429 It is difficult to quantify the· exact 

number of legislative norms adopted in this sector given the lack of an express 

definition of environment and that such norms often involve multiple sectors.430 

Nevertheless, the scope ofEC environmentallaw extends broadly to encompass such 

Conversely, the current environmental action program has been criticized for not setting forth specific 
quantitative targets for individual sectors or Member States (ibid. at 2). 
426 Ministry of the Environment of the Czech Republic, "Ministr Kutvart jednal 0 6.EAP" (200 1) 
Zpravodaj MZP è. 4/2001 at 7. 
427 Sixth Environmental Action Program, supra note 422 at 57. 
428 Ibid. at 58. 
429 EC, 'The Czech Republic - Adoption of the Community Acquis' (2002) at 2, online: <http://www. 
europa.eu.intiscadplus/leg/enllvb/e15107.htm> (date accessed: 13 October 2002) [hereinafter 
"Adoption Community Acquis"]; Woolley, supra note 393 at 118; Ministry of the Environment of the 
Czech Republic, Aproximaéni strategie pro oblast iivotni prostfedi (Prague: Ministry of the 
Environment of the Czech Republic, 1999)at 4 [hereinafter Aproximaéni strategie 1999]; E. 
Veverkovâ, "Pfiprava Ceské republiky na vstup do EU v oblasti zivotniho prostfedi" (2001) Integrace 
C. 7/2001 at 2, online:<http://www-integrace.cz> (date accessed: 4 September 2002). 
43°Kramer, supra note 400 at 113 and n.!. 
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areas as: air43 l and water432 quality; waste management;433 chemicals;434 noise;435 

genetically modified organisms;436 industrial pollution control and risk 

management;437 nature conservation·438 , and nuclear safety and radiation 

protection.439 In addition, horizontallegislation has been adopted at the Community 

level which regulates the environment cross-sectoraly.44o An example of such 

legislation is the Environment Impact Assessment Directive àccording to which 

certain projects, such as the construction of airports and auto routes must be assessed 

to determine what impact that they will have on the environment.441 

Unlike the field of EC competition law where the competencies of the 

Community and the Member States are relatively clearly defined, the competencies 

431 See e.g. EC, Directive 94/63/EC of the European Parliament and of the Counci/ of20 December 
1994 on the control of volatile organic compound (VOC) emissions resulting from the storage of 
petrol and its distributionfrom terminais to servÎce stations [1994] OJ L 365/24. 
432 See e.g. EC, Council Directive 76/160/EEC of8 December 1975 concerning the qllality ofbathing 
water [1976] OJ L3111. 
433See e.g. EC, Council Directive 75/442/EEC of 15 July 1975 on waste [1975] OJ L194/23, as 
subsequently amended. 
434See e.g. EC, Council DÎrective 67/548 of 27 June J 967 on the approximation of laws. regulations. 
and administrative provisions relating to the classification, packaging and labeling of dangerolls 
substances [1967] OJ 196/1, as subsequently amended. 
435See e.g. EC, Council Directive 86/594/EEC of 1 December 1986 on airborne noise emitted by 
household appliances [1986] OJ L344/24. 
43" See e.g. EC, Counctl Directive 90/2 J 9/EEC of 23 April 1990 on the contained use of genetically 
modified micro-organisms [1990] OJ L 117/1, as subsequentlyamended. 
437See e.g. EC, Counci/ Directive 96/61/EC of 24 September 1996 concerning integrated pollution 
prevention and control (IPPC) [1996] OJ L 375/1 [hereinafter IPPC Directive]. 
4J8See e.g. EC, Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds 
[1979] OJ L 103/1, as subsequently amended. 
439See e.g. EC, Council Directive 97/43/EURATOM of 30 June 1997 on hea/th protection of 
individuals against the dangers of ionizing radiation in relation to medical exposure and repealing 
Directive 84/466/EURATOM [1997] OJ L 180/22. 
440Jans, supra note 398 at 279. Given the voluminous body of the environmental acquis, a detailed 
analysis of the relevant legislation is outside the scope ofthis paper. For a comprehensive summary of 
the legislation that comprise the environmental acquis, see T. Gremlica, Prehled environmentâlniho 
prérva ES, prérvni upravy a technickjch norem v obslati ochrany iivotniho prostl'edi CR: Sbornik 
pracovnich materidlü Konzultaéniho fora Mtp pro vstup do EU (Prague: Ministry of the 
Environment of the Czech Republic, 2002); and for a more detailed discussion of the various sectors 
ofCommunity environmentallegislation, see Jans, supra note 398 at 273ff. 
441EC, Council Directive 85/337/EEC of 27 June 1985 on the assessment of the efJects of certain 
public and priva te projects on the environment [1985] OJ L 175/40, as amended by Council Directive 
97/11 [1997] OJ L73/5. 
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of the Cornmunity versus that of Member States in the field of environmentallaw are 

not as clearly delineated.442 This may be due in part to the broad scope and range of 

measures that may faH within the field of the environment, but also to the fact that 

both EC environmental law and the field of environmental law are continuously 

evolving. Given the absence of express delineation of competencies for the 

environment in Community primary legislation, the basis for Community action in 

the field of the environment is defined in part by the principles of subsidiarity and 

proportionality as provided for under Article 5 EC Treaty.443 Moreover, the 

delineation of Community and Member States competency within the field of the 

environment largely depends on whether Cornmunity legislation has been adopted in 

a given sector and the degree of harmonization provided for by such legislation.444 

Thus, if a given EC environmental legislative norm caUs for fun harmonization, 

Member States are generally not entitled to implement environment measures more 

stringent than those provided for under the directive.445 

In contrast, if such a measure only caUs for minimal harmonization of a given 

sector or area of the environment, then Member States may introduce more stringent 

environmental measures at the national level for such a sector or area, provided that 

such measures are compatible with the EC Treaty.446 However, such measures must 

be notified to the Commission.447 Finally, in the event that a given field is not 

442 Jans, supra note 398 at 9-13. 
443 Ibid. 
444 Woolley, supra note 393 at 137. 
445Jans, supra note 415 at 108. It should be noted however that the Community measure may provide 
for the possibility fur derogations. Total harmonization is often used to align product standards and is 
generally used 'where there is a definite re1ationship with the free movement of goods' (ibid.). 
446 Scott, supra note 392 at 40. 
447 Ibid. Depending on whether the Community measure was adopted pursuant to Article 95 or Article 
175 EC Treaty, tht: more stringent measures adopted by the Member States may be subject to 
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regulated by EC environmental legislation, Member States may implement national 

environmental legislation regulating such a sector provided that such legislation is 

not contrary to EC law.448 

Initially, EC legislation was generally aimed at achieving full harrnonization of 

the national legislation of Member States, particularly with respect to quality and 

performance standards.449 At present, however, there is a gréater trend towards 

minimal harrnornzation in EC environmentallegislation, which enables the setting of 

uniform targets for environmental protection within the Cornrnurnty, while granting 

the Member States greater discretion in determining the appropriate means for 

implementing the measures.450 This is also reflected in the apparent shi ft in the 

method of regulating environrnental issues at the Cornrnunity level. In the past, 

Community legislation was influenced by the German approach of 'cornmand and 

control' regulation, which placed greater emphasis on regulating sources ofpollution 

by setting strict emission standards.451 

In contrast, it now appears that more policies embody the British approach to 

environmental regulation, which focuses more on general environrnental targets with 

an emphasis on broadly improving the quality of a given sector of the environrnent 

instead ofmerely setting fixed target standards.452 Accordingly, this second approach 

approval by the Commission prior to taking affect. This requirement applies to those measures 
adopted pursuant to Article 95 EC Treaty. 
448 Woolley, supra note 393 at 137. 
449 Tichy & Arnold, supra note 80 at 185. 
450 Ibid. at 193; Scott, supra note 392 at 31. 
451 P. Jehlicka, "Politika iivotniho prostfedi v procesu evropské integrace - Enviromnentalni otazky 
rozsii'eni EU na v)tchod" (2001) Integrace C. 7/2001 at 3. An example of such legislation is the EC, 
Council Directive 88/609/EEC of 24 November 1988 on the limitations of emissions of pollutants into 
the air from large combustion plants (1988] OJ L 336/1, as subsequently amended. 
452 Ibid.; Scott, supra note 392 at 31.The IPPC Directive (supra note 437) is an example of such 
legislation (ibid.). 
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promotes greater involvement of an levels of govemment and a greater "mixing of 

actors and instruments.,,453 

3.2 ENVIRONMENT AL LAW IN THE CZECH REPUBLIC 

Although certain legislation aimed at protecting the environment was enacted 

under the communist regime, both the lack of effective enforcement of such 

legislation as weIl as a focus on heavy industry lead to significartt devastation of the 

environment in the Czech Republie.4540nly after the demi se of the communist 

regime did the protection of the environment become a priority.455The increased 

importance of the protection of the environment is illustrated in that both the 

Constitution of the Czech Republic456and the accompanying Charter of Fundamental 

Rights and Freedoms [Listina zakladnich prav a svobod]457 explicitly refer to the 

environment, thus laying the legal basis for environmental legislation in the Czech 

Republic. Accordingly, the Preamble of the Constitution provides for the will of the 

people to commonly proteet and develop the environment. In addition, Article 7 of 

the Constitution reads "The State shan endeavor to ensure the prudent use of natural 

resources and the protection of the natural wealth.,,458Article 35 of the Charter of 

Fundamental Rights and Freedoms provides that each person is entitled to a 

453 Scott, supra note 392 at 31. 
454D. Earnhart, "Enforcement of Environmentai Protection Laws Under Communism and 
Democraey" (1997) 40 J. Law & Eeon. 377 at 379,381. 
455 Ibid. at 382.However, in the mid - 1990s the improvement of the environment was sidetraeked 
when the government shifted its focus on privatization and other economic reforms, see Charles 
University Environment Center & Gabal Analysis & Consulting, Posilovani pflpravenosti CR k 
implimentaci norem EU v ob/asti iivotniho prostfedi (2001) at 3, online: <http://www.gae.czlfiles 
/rep_ezhtml> (date aceessed: 18 October 2002). 
456Supra note 144. An English translation is available online al: <http://www.concourt.cz/angtverze/ 
constitution.html> . 
457 Usneseni pfedsednictvs CNR ze dne 16. prosince 1992 0 vyhlaseni Listiny zakladnich prav a 
svobod jako souéasti ustavniho poradku Ceské republiky, promulgated as No. 2/1993 Coll. 
[hereinafter Charter of Fundamental Rights and Freedoms or Charter]. 
458 [author's translation]. 
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favorable environment,459Moreover, under the Charter, every person is entitled to 

timely and accurate information on the status of the environment and of natural 

resourees.460Purthermore, under Article 35 of the Cbarter, no one shaH, in exeleising 

their rights, endanger or damage the environment, natural resourees and diversity of 

species above levels permitted by law.461 

STATE ENVIRONMENTAL POLICY 

The objectives and prineiples of environmental policy of the Czech Republie are 

outlined in the State Environmental Poliey (Statni politika iivotniho prostfedf).462 

The State Environmental Policy provides the fundamental framework for the 

government in addressing the issue of the environment.463 According1y, the 

Environmental PoUcy outlines priority areas and the problems facing the 

environment; the fundamental princip les of environment policy in the Czech 

Republic; the objectives and measures that are to be taken under the Environmental 

Poliey; as weU as the instruments that are to be employed to aehieve the objectives. 

As sueh, it addresses the environment both from a horizontal, cross-sectoral 

approach as well as focusing on various government policy sectors.464The 

Environmental Poliey covers the years 2001 to 2005, and is to be updated two years 

459 Charter, art. 34{l). The provision reads: "Kaidf ma pravo na pfiznivé iivotni prostfedr'. 
460 Ibid. art. 34(2). 
461 Ibid. art. 34(3). 
462 Ministry of the Environment of the Czech Republic, Sta/ni politika iivotniho prostfedi (Prague: 
Ministry of the Environment of the Czech Republic, 2001), online: <http://www.env.cz> [hereinafter 
Environmental Policy or SEP]. 
463 SEP, at 6. 
464 The Environmental Policy specifically targets the following sectors: mining of non-renewablc 
resources; industry and commerce, energy; waste management; transportation; agriculture and 
forestry management; water management and protection; public health and the environment; tourism; 
regional development and the educational system (see SEP at 24 -35). 
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following its adoption.465In addition, the Environmental Policy specificaUy addresses 

the obligations of the Czech Republic ensuing from its application for membership 

in the EU as weIl as the financ~al implications of transpüsing the environment 

acquis.466According to the Environmental Policy, it is estimated that the total co st of 

expenditures on the environment may reaeh as high as 280 billion CZK.467 

The Environmental Poliey is based on the following prineiplés of environmental 

protection: ensuring sustainable development;468promoting public participation in 

formulating and implementing environment policy in the Czech Republic;469and 

integrating environmental protection into other government sector policies.470 

Furthermore, the Environmental Policy explicitly recognizes the following princip les 

of environmental protection: precaution and prevention; the polluter pays; 

preventing harm at the source; and shared and differentiated liability for damage 

caused to the environment. 471 In addition, the Environmental Policy also 

acknowledges the princip les of integration and subsidiarity; substitution and best 

available technology.472 

The objectives that are to be aehieved within the five year time frame of the 

Environmental PoHey are outlined as two eontrasting development scenarios with 

4651bid. at 6. 
466[bid. at 12-13,47-49. 
467National Program 2001, supra note 151 at 212; SEP at 47. 
468Ibid. at 15. 
469[bid. 
47°Ibid. at 16. 
4711bid. 
472lbid. According to the Environmental Policy, these are principles that are reflected in 
environmental policies adopted at the internationallevel (ibid.). Similarly, may of these policies are 
also found in EC environment policies. As a result, and as the Environmental Policy incorporates 
generaUy many of the policy objectives and instruments of the Sixth Environmental Action Program, 
the Environment Policy has been held to be largely compatible with the Sixth Environment Action 
Program(Ministry of the Environment of the Czech Republic, "Infonnace 0 kompabilitè Statn! 
politiky zivotnrno prostfdi s 6. Akcnim programem EU pro zivotni prostfedi" (2001) Zpravodaj MZP 
C. 7/2001 at 13. 
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the understanding that the "specifie alms will faU somewhere in between the 

minimal and optimal scenarios.,,473The first scenario, which is the minimal scenario 

entitled 'Europe 1990-1995', caUs for the Czech Republic to achieve by 2005 a 

.degree of environmental quality standards and infrastructure that corresponds to the 

average among Member States in the middle of the 1990s.474In contrast, under the 

second optimal scenario 'Europe 2005', the Czech Republic would attain 

environmental quality and infrastructure standards that represent the average among 

Member States in the year 2005.475Nevertheless, the aims and objectives of the 

Policy are to be further specified on a continuai basis and the entire Environment 

Policy is to be updated three years following its adoption.476 

SUSBTANTIVE ENVIRONMENTAL LAW IN THE CZECH REPUBLIC 

Environmentallaw in the Czech Republic is comprised of both horizontal legal 

nonns, which regulate the environment cross-sectorally, and legislation which 

govems the particular sectors of the environment. At the beginning of 2002, there 

were approximately 145 legislative norms goveming the environment, of which 

more than 45 have taken effect since l January 2000.477Generally, several acts will 

outline broadly the objectives, instruments and measures of environmental regulation 

within a given sector of the environment. Detailed provisions are then provided for 

and specified in ministerial decrees (vyhliisky) and in govemment decrees (nafizeni 

vlddy). Nevertheless, there is a recent trend towards codifying aH legislative 

473 SEP at 50 [author's translation]. 
474 Ibid. 
475 Ibid. 
476 Ibid. 

477 Ministry of the Environment, "Zâkony a smemice v oblasti zivotniho prosti'edi"avaible online at 
the website of the Ministry at: <http://www.env.cz> (date accessed: 17 October 2002) [hereinafter 
"Zâkony a smemice"]. 

90 



measures falling within a sector into a single code.478The following ten sectors 

relating to the environment have been identified: water management; protection of 

the air; waste management; nature protection; geology and mining; protection of soil 

and forests; environment impact assessments; chemicals; prevention of serious 

accidents; and genetically modified organisms.479 

Both the concept of the environment as weIl as the general pnnciples underlying 

the protection of the environment in the Czech Republic are defined in the Act on 

the Environment,480Moreover, the Act provides for the basic duties of natural and 

legal persons in protecting and improving the state of the environment as weIl as in 

using natural resources.48lThe term "environment" is defined under the Act as 'aU 

which creates natural conditions of existence of organisms including humans and 

which is a prerequisite to its further development' .482Under the definition, the 

elements of the environment include air, water, soil and non-renewable resources, 

organisms, ecosystems and energy.483 

Moreover, the Act on the Environment sets forth generally four fundamental 

princip les of environmental protection in the Czech Republic. The first principle 

explicitly pro vides for is sustainable development.484The second princip le provides 

that permissible levels of polluting the environment are to be determined by 

478 Ministry of the Environment, "Prehled stavu legislativy resortu MZP v obdobi II. pololeH 200 l -
2002" at 3, available online at the website of the Ministry at:<http://www.env.cz> (date accessed: 17 
October 2002). An example of such a codex is the draft of the Act on the Protection of Air, which 
will replace the three existing acts relating to air quality protection (ibid). 
479 "Zakony a smemice", supra note 477; see aiso Gremlica, supra note 440 at 50. 
480 Zcikon é. 17/1992 Sb. 0 iivotnim prostredi, as subsequently amended by Act No. 123/1998 Coll. 
and Act No. 100/2001 Coll.[ hereinafter Act on the Environment or AE]. 
481 AE, art. 1. 
482 Ibid. art.2. [author's translation). 
483 Ibid. 
484 Ibid. art. Il. 
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legislation and that such levels are to be set so as to ensure that the public health, 

other organisms as weIl as the other elements of the environment are not 

endangered.485The preventative princip le is the third princip le underwhich doubts as 

to whether the environment will incur damage are not grounds for delaying 

implementing protective measures.486PinaUy the fourth principle under the Act 

provides that every person is entitled to daim, before the appropriate agencies, rights 

ensuing under the Act as well as other legislation governing the environment.487 

Moreover, under the Act, education and training are to be undertaken in such a 

manner so as to promote conduct and modes of thought that are compatible with the 

princip le of sustainable development.488 

In addition to defining the key terms of environmental protection and outlining 

the basic principles of environmental protection, the Act on the Environment also 

provides for specific duties that relate to the environment. In particular, the Act 

states that aU persons are to minimize the negative effects of their conduct on the 

environment and to prevent polluting or damaging the environment.489 Purthermore, 

every person who by their conduct pollutes or damages the environment or who uses 

renewable resources, must at their expense, ensure the monitoring of the effects of 

such conduct and must be aware of the consequences of such action.490 Pinally, 

under the Act, every person who discovers there is a threat of harm occurring to the 

environment or that such harm has already occurred must inform the authorities 

485 Ibid. art. 12(1). 
486 Ibid. art. 13. 
487 Ibid. art. 15. 
488 Ibid. art. 16. 
489 Ibid. art. 17(1). 
490 Ibid. art. 18(1). 
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without undue delay and take the necessary measures to mitigate such harm or the 

possibility of such harm occurring.491 

Apart from the Act on the Environment, other horizontal legislation on the 

environment include the Act on the Assessment of the Impact of Development Plans 

and Programs on the Environment,492 the Act on the Right to Information on the 

Environment,493 and the Environment Impact Assessment Act.494 ' 

3.2 APPROXIMATION OF EC ENVIRONMENTAL LAW 

EUROPE AGREEMENT 

As noted above, the Czech Republic must endeavor, both under the Europe 

Agreement and as one of the preconditions for membership in the EU, to align its 

environmentallegislation with that of the Ee. Apart from being specifically stated in 

the general provisions relating to approximation,495 the environment is expressly 

provided for in Article 81 EA. Pursuant to Article 81(1) EA, the Czech Republic and 

the EC, together with the Member States, are to "develop and strengthen" their 

cooperation in maters relating to the environment and public health. Such 

cooperation is to span the various sectors of the environment496 and should be 

carried out, amongst other, through the approximation of EC legislation and 

491 Ibid. art.19. 
492 Zdkon éNR c. 244/1992 Sb. 0 posuzowini vlivu rozvojovych koncepci a programu na iivtoni 
prostfedi, as subsequently amended. 
493 Zdkon C, 123/1998 Sb. a pravu na informace 0 iivotnim prostfedi, as subsequently amended. 
494 Zeikon C. 100/2001 Sb. a posuzowini vlivu na iivotni prostfedi a 0 zméné nékterych souvisejici 
zélkonu. 
495 Europe Agreement, supra note 25 art. 70. 
496 Ibid. art. 81(2). 
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standards. 497 In addition, Article 81(3) provides for cooperation within the 

framework of the European Environment Agency.498 

COMMISSION WHITE P APER 

Further guidance for the approximation of environmental legislation is provided 

by the Commission White Paper of 1995.499Chapter Eight orthe Annex of the White 

Paper specifies eleven areas relating to the environment that are subject to 

approximation. These include the contamination of foodstuffs by radioactive 

materials;500 protection against radiation;501 chemical substances;502 the control of 

risks associated with existing substances;503 the import and export of certain 

dangerous chemicals;504 the consequences of deliberately releasing genetically 

modified organisms into the environment;50S waste management;506 noise emissions 

from construction sites and equipment;S07 air pollution caused by the content of lead 

in petrol and of sulfur in certain liquid fuels;508 air pollution from volatile organic 

497 Ibid. art. 81(3). 
498 The European Enviromnent Agency (EEA) was established in 1990 to provide the Member States 
and the general public with greater access to information on the enviromnent. The main objective of 
the Agency is to promote the protection of the environment and to promote access to information on 
the state of the enviromnent and issues that relate to il. As such, the Agency coUects and disseminates 
information on the state of the environment and monitors enviromnental measures. In addition, the 
Agency manages and coordinates the European Environment Information and Observation Network 
(BIONET) - a network linking over 300 hundred environmental agencies, bodies and research centers 
in Europe. The Agency was estab!ished by EC, Council Regulation (EEC) No 1210/90 of 7 May 1990 
on the establishment of the European Environment Agency and the European environment 
information and observation network (1990] OJ Ll20/1 as amended by EC, Counci/ Regulation (EC) 
No. 933/1999 of 29 April 1999[1999] OJ L 117/1. 
499 See White Paper, supra note 61. 
500 White Paper, Annex, Chapter8, s. I. 
501 Ibid. s. n. 
502 Ibid. s. m. 
503 Ibid. S. IV. 
504 Ibid. S. V. 
505 Ibid. s. VI. 
506 Ibid. s. VIL 
507 Ibid. s. VIII. 
508 Ibid. S. IX. 

94 



compounds509 and the control of substances that cause ozone depletion.510 

Nevertheless, it should be noted that the scope of environmental issues under the 

White Paper is limited and does not fully reflect the scope of the environmental 

acquis, as the White Paper focuses primarily on those aspects of the environment 

that are related to the free movement of goods, namely product - related 

environmental standards. 5 1 1 

APPROXIMATION GUIDE 

In order to provide further assistance in the process of approximation with respect 

to the environment, the Commission issued in 1997 a Guide for the approximation of 

Community environmental legislation.512The aim of the Guide is to provide a "road 

map to the approximation of environmentallegislation."S13The Guide elaborates the 

term 'approximation' by stressing that it involves not only the transposition of 

legislation, but also the implementation and enforcement of the transposed 

legislation.514Accordingly, the Approximation Guide pro vides a general overview of 

the process of approximation and identifies the steps that must be undertaken in the 

process of approximating the 

509 Ibid. s. X. 
510 Ibid. s. XI. 

. t 1 . 515In enVlronmen a acquIS. addition, the 

511 White Paper, Annex, at 203; "Adoption Community Acquis" supra note 429 at 2; see also P. 
Tichotova, "Ochrana zivotniho prosti'edi - sblizovani legislativy Ceské republiky s legislativou EU" 
(1996) EMP <:.3-4/1996 at 53 . 
512 EC, Commission, Guide to the Approximation of European Union Environmental Legislation 
(1997) COM SEC(97) 1608, as subsequently revised in 1998 [hereinafter Approximation Guide]. 
513 Approximation Guide, at 3. 
514 Ibid. at 7-8. 
515 Ibid. at 7-24. 
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Approximation Guide contains a detailed overview of the horizontal and individual 

sectors ofCommunity environmentallegislation.516 

IMPLEMENTATION HANDBOOK 

In addition to the Approximation Guide, the Commission has issued a handbook 

for the implementation of environmental legislation aimed at assisting the candidate 

countries in the process of implementing transposed Community legislation.517The 

Implementation Handbook provides a detailed framework for planning the 

implementation of transposed legislation as weil as detailed information on the 

legislative acts outlined in the Guide.5IS 

3.4 PROGRESS ACHIEVED IN THE PROCESS OF APPROXIMATION 

In 1997, the Commission noted in its Opinion on the Czech Republic's 

application for membersrup in the EU, that the Czech Republic had made progress in 

achieving formaI compliance with the environmental acquis.51~evertheless, the 

Commission noted that the framework directives for the air, water and waste sectors 

as weil as legislation relating to integrated pollution prevention and control needed 

to be transposed.520Moreover, gaps remained in the legislation with respect to 

implementation and enforcement as weIl as economic instruments. 521 

516 Ibid. at 25ff. The Guide aiso contains four Annexes. Annex 1 provides guidelines on interpreting 
EU environmentallegislation and Annex 2 contains a summary of the environmental acquis. Annex 3 
provides a sample table on concordance and, fmally, definitions relating to approximation are 
summarized in Annex 4. 
517 EC, Commission, Handbook for the Implementation of EU Environmental Legislation (Brussels: 
EC, 1999)[ hereinafter Implementation Handbook]. 
518 Ibid. at 1. 
519 C .. O" 29 90 ommlSSlOn 'PIn/on, supra note at . 
520 Ibid. 
521 Ibid. 

96 



Negotiations on Chapter 22 - the Environment commenced on 7 December 

1999.522The Czech Republic had declared, in its initial position paper, that it was 

familiar with the environmental acquis and that it woulè be, for the most part, 

capable of fulfilling its obligations with respect to the approximation of EC 

environmental legislation.523However, the Czech Republic outlined seven areas in 

which it was requesting a transitional period. The transitional periods related to the 

implementation of EC directives goveming integrated pollution prevention and 

control, urban waste water management, the release of dangerous substances into 

water, the quality of drinking water, packaging and packaging waste, and nature 

conservation and wild birds.524Pollowing lengthy negotiations, the Commission 

granted the Czech Republic two transitional periods. The first transitional period 

concems Directive 94/62/EC,525and the second is for achieving the target values for 

recovering and recycling on packaging and for the construction of urban waste water 

treatment plants as required under Council Directive 9112711EEC.526The 

negotiations conceming Chapter 22 - the Environment were conc1uded on 1 June 

2001, thus provisionally c10sing the environment chapter.527 

522 Ministry of Foreign Affairs of the Czech Republic, "Negotiations on Membership" available 
online:<http://www.mzv.czlmissionEU/negotiations.htm> (date accessed: 27 July 2002). 
523 Ministry of Foreign Affairs of the Czech Republic, "Position Paper on Chapter 22 - the 
Environment" (1999), online: <http://www.mzv.czlmissionEU/negotiations.htm> (date accessed: 12 
September 2002) at l. 
524Ibid. at 12-13; for a more detailed discussion of the negotiations on the transitional periods, see B. 
Moldan, "Vyjedmivani 0 kapitole Zivotni prosti'edi dospelo do obtimé faze" '(2001) Integrace 
c.7/2001. 
525EC, Directive 94/62/EC of the European Parliament and of the Council of 20 December1994 on 
packaging and packaging waste [1994] OJ L 365/10. 
526EC, Council Directive 91/27f1EEC of 21 May 1991 concerning urban waste-water treatment 
[1991] OJ L 135/40; Ministry of the Environment of the Czech Republic, Pi'iprava na vstup do EU, 
sUfra note at 1. 
52 Ministry of the Environment of the Czech Republic, "Kapitola Zivotnî prostredi uzavrena" (2001) 
zpravodaj MZP C. 7/2001 at 7. 
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In June 1998, the Ministry of the Environment submitted the Approximation 

Strategy for the Environment to the government,528The document outlined the 

objectives and measures that were to be 4chieved in the process of approximation 

with respect to the environment,529The Commission's Regular Report of 1999530 

severely criticized the lack of progress that had been achieved in the field of the 

environment. The Commission noted that "[l]egislation remains insufficiently 

aligned in many important areas. [ ... ]No major legislative progress has been 

made.,,53I In the following 2000 Regular Report, the Commission estimated that 

merelya quarter of the EC environmental acquis had been completely transposed.532 

As previously noted, this served as a catalyst for renewed efforts to be undertaken in 

the process of approximation, and as of the year 2000 over 45 legislative norms have 

been enacted in order to align environmental legislation in the Czech Republic with 

that of the acquis. 

In its most recent report issued on 9 October 2002, the Commission noted that 

"since the Opinion, the Czech Republic has achieved considerable progress in the 

alignment of legislation with the acquis in most environmental sectors, in particular 

in the past few years.,,533Nevertheless, the Czech Republic has yet to achieve 

compatibility in the fields of horizontal legislation, water quality, nature protection, 

528 Aproximacni strategie, supra note 429. 
529 The Approximation Strategy was replaced in the year 2000 with the Implementation Plan for the 
Environment, which oudines the specifie measures that were required in order to implement EC 
environmental legislation in the individual sectors of the environment were outlined speeifieally for 
eaeh EC environmental norm (see Ministry of the Environment of the Czeeh Republie, 
Implementacni plan pro oblast Zivotni prostfedi (Prague: Ministry of the Environment, 2000»). 
5301999 Regular Report, supra note 132. 
53l Ibid. at 49. 
5"2 , 2000 Regular Report, supra note 137 at 84. 
533 2002 Regular Report, supra note 139 at 109. 
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waste and integrated pollution prevention and control. 534Moreover, the Czech 

Republic must foeus on strengthening enforeement as weIl as administration at the 

local and regionallevels. 535 

Given the complexity of the environmental acquis and EC environmental law' s 

broad scope of sectors ranging from air and water quality protection to waste 

management and the protection of nature and biodiversity, the im:plementation of the 

environmental acquis poses significant challenges for the Czeeh Republie, in 

particular the administrative infrastructure for enforcing environmental measures and 

the high costs associated with implementing the acquis 

The administrative infrastructure in the field of the environment is comprised of 

multiple tiers of public administration at the national, regional and municipal levels. 

However, the recent broad refonn of the structure of public administration created a 

new level of public administration at the regional level (kraje), which altered the 

division of competencies in the field of the environment by reorganizing and 

decentralizing the implementation and enforcement of environmental policy. 536 As a 

result of the refonns, conflicts have arisen between the various levels of government, 

which could significantly hinder both the implementation and the enforcement of 

environmental legislation and polices, as has been noted by the Commission.537 

Moreover, it appears that that there is a large discrepancy in the knowledge of EC 

environmental policy in the various administrative organs, in particular at the 

534 Ibid. 
535 Ibid. 
536See zlstavni zeikon c. 347/1997 Sb, 0 vytvofeni vyssich uzemnich samospravnych celkit; zakon c. 
129/2000 Sb., 0 krajich; zakon c. 123/2000 Sb.; see R. Cidlinova, "Kotnnelce vei'ejné spravy v 
cesk)'ch zemich aneb 0 refonne vei'ejné spravy v souvislosti se vstupem do Evropské unie" (2001) at 
2 -4, onlme: <http://www.mtegrace.ca> (date accessed: 4 September 2002). 
537 2002 Regular Report, supra note 139 at 107. 
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municipal level. 538Given that the vast majority of environmental measures are 

carried out at the local and regional levels and this will continue after the Czech 

Republü:. accedes to the EU, it is Imperative that these issues be resolved to ensure 

that these administrative bodies have the capacity to effectively implernent the 

transposed norms.539 

Moreover, the implementation of the environmental acquis will reqmre the 

introducing new technical infrastructures and adapting existing ones, such as water 

treatment plants and technology for the regulation of emissions. Accordingly, the 

costs for implementing the environment acquis was estirnated at ranging between 

56-58 billion CZK for the year 2001, which represents roughly three percent of the 

GDP of the Czech Republic for that given year.540 As noted above, the government 

has estimated that the costs of fully implernenting the environmental acquis may 

reach as high as 280 billion CZK.541 Not only does the implementation of the 

environrnental acquis require substantial investments on the part of the state, but the 

private sector will also have to bear a portion ofthe costs as weIl. 

538 See Charles University Environment Center & Gabal Analysis & Consulting, Posilowini 
pfipravenosti CR k implimentaci norem EU v ob/asti iivotniho prostre dÉ (2001) at 21-23, onhne: 
<http://www.gac.czlfiles/repcz.htmi> (date accessed: 18 October 2002). 
539Cidlinova, supra note 536-at 6. 
540 Environment Policy, supra note 462 at 47. 
541 Ibid. at 47. According to the Environment Polie y, investments in environmental protection equate 
to approximate1y 2.0 per cent of the GDP of the Czech Republic, which is greater than the amounts 
spent on environmental protection by Member States (ibid. and n 4) 
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IV. APPRÙXIMATION OP EC COMP ANY LAW 

Company law is another area in which the Czech Republic must undertake 

approximation of its legislation with that of the EC both generally as a precondition 

for membership in the EU and specificaUy under the terms of the Europe Agreement. 

Since the 1960s, beginning with the adoption of the Pirst Company Directive in 

1968, significant efforts have been undertaken at the EC level ta harmonize the 

national company law mIes of the Member States. As a result, Community 

legislation has been adopted for such various areas as minimum capitalization 

requirements, the regulation of mergers and accounting standards. 

The objective of this chapter is to ascertain the progress of the Czech Republic in 

approximating EC company law. Accordingly, the chapter begins with a brief 

summary of EC company law. This is followed by an outline of company law in the 

Czech Republic. Next the Iegal basis for the approximation of EC company law in 

the Czech Republic is summarized, followed by an assessment of the progress that 

has been achieved in this field. 

4.1 EC COMPANY LAW 

Company law at the Community level is expressly provided for under Title III, 

Chapter 2 of the EC Treaty, which relates to the free movement of persons, services 

and capital. 542Pursuant ta Article 43 EC Treaty, freedom of establishment includes 

the right ta 'set up and manage undertakings, in particular companies or firms within 

the meaning of the second paragraph of Article 48 [EC Treaty] under the conditions 

laid down for its nationals by the law of the country where such establishment is 

542 EC Treaty, supra note 25, art. 43ff. 
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effected' .543 To this end, the Council may, on the basis of co-decision as provided 

for under Article 251 EC Treaty, following consultation with the Economie and 

Sodal Committee, adopt directives aimed ensunng the freedom of establishment.544 

Moreover, the Commission and the Council are to coordinate 'to the necessary 

extent the safeguards which, for the protection of the interests of members and other, 

are required by Member States of companies or firms within the mearung of the 

second paragraph of Article 48 with a view to making such safeguards equivalent 

throughout the Commuruty' .545 

Pursuant to Article 48 EC Treaty, companles or firms that are established in 

accordance with the laws of a Member State and have their seat or principal place of 

business 'within the Community' are to be treated in the same manner as natural 

persons who are citizens of a Member State.546 

Apart from the provisions of Articles 44 and 48 EC Treaty, the Treaty also 

provides for the possibility of concluding conventions between Member States that 

govem trans-border mergers of companies, the retention of legal personality of 

comparues during transfers between Member States and the mutuai recognition of 

companies or firms.547 

543 Article 48 para. 2 EC Treaty provides a definition of the terms 'company' and 'firms'. Accordingly, 
the provision reads: '''Companies or firms' means companies or firms constituted under civil or 
commercial law, including cooperative societies, and other legal persons govemed by public or 
private law, save for those which are non-profit-making." 
)44 EC Treaty, art. 44(1). 
545 Ibid. art. 44(2)(g). It should be noted that the provision refrains from' using the term 
'harmonization' or 'approximation' as is the case for example under Articles 94 and 95 Ee Treaty. 
546 Ibid. art. 48 para. 1. 
547 EC Treaty, art. 293. Only one such convention has been concluded under the provision, which is 
the 1968 Convention on the Mutual Recognition of Companies and Bodies Corporate (see EC, 
Commission Bull. Suppl. No.2-1969 at 7-14). However, the Convention has not been ratified by an 
the signatories and as such is not legaHy binding (K. Hopt, "Company Law in the European Union: 
Harmonization or Subsidiarity" (1997) Centro di studi e ricerche di dirirto comparato e straniero, at 3 
accessed online at <http://www.cnr.it/CRDCS/frames31.htm> (date accessed: 14 October 2002). 
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Given the broad scope and vague delineation of the aims to be achieved under 

Article 48 EC Treaty, the Commission initiaHy interpreted the provision as broadly 

encompassing the various aspects of company law, ranging from the right of 

establishment to the internaI functioning and structure of companies.548 As a result, 

beginning in the 1960s, several initiatives were put forth by the Commission to 

"coordinate" the company law of Member States. To date, fourteen proposals for 

directives have been tabled by the Commission, ofwhich nine have been adopted.549 

COMP ANY LAW DIRECTIVES 

As noted above, the first Council directive in the field of company law was 

adopted in 1968 and relates to publicity and disclosure rules for both public and 

private limited liability companies and partnerships.55o Moreover, the Council 

Directive aiso governs the issue of the legality of contracts concluded by the 

company551 and the nullity of companies. 552 

In 1976, the Council Directive on capital formation was adopted.553 The aim of 

the Second Council Directive is to coordinate the rules relating to capital formation 

54g J. Wouters, "European Company Law: Quo Vadis?" (2000) 37 C.M.L.R. 257 at 268. The author 
identifies three aims pursued by the Commission within the sphere of company law at the Community 
level, namely ensuring freedom of establishment for companies formed within Member States; 
increasing legal certainty in commercial rélations; and fmally pursuing harmonization with the aim of 
avoiding the risk of a 'Delaware' effect from occurring (ibid. at 269-70). 
549 D. Medhurst, A Brief and Practical Guide to EU Law 3d ed. (London: Blackwell Science, 2001) at 
180. 
550EC, First Council Directive 68/151/EEC of 9 March 1968 on co-ordination of the safeguards 
which, for the protection of the interests of members and others, are required by Member States of 
companies within the meaning of the second paragraph of Article 58 of the Treaty, with a view to 
making such safeguards equivalent throughout the Community [1968] OJ L 65/8~ as subsequently 
amended [hereinafter First Council Directive]. 
551 Ibid. arts. 7- 9. In tbis respect, the Directive does not incorporate the common law doctrine of ultra 
vires, but adopts the German model of prokura, see Wouters, supra note 548 at 270, but compare L. 
Mrazkova, "élenstvi éeské republiky v Evropské unie a nekteré otazky prava obchodnich 
sRolecnostl" (1999) Pravnik C. 138/99 at 754. 
5,2 Ibid. arts. 10 -12. 
553 EC, Second Council Directive 77/91/EEC of 13 December 1976 on coordination of safeguards 
which, for the protection of the interes,e; of members and others, are required by Member States of 
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and protection of public limited liability compames. In particular, the Second 

Council Directive provides for the minimum capital requirements for this form of 

company, which is currently set at 25 000 EUR.554 Moreover, roles relating to non-

capital contribution are provided for under the Directive555 and the Directive sets 

limitations on a company acquiring its own shares.556 

The regulation of mergers of public limited liability companies is provided for 

under the Third Council Directive.557 Nevertheless, it should be noted that the scope 

of the Directive is limited as it only relates to public limited liability companies and 

only to those mergers occurring within a given Member State.558 As such, the aim of 

the Directive is to ensure that the national legislation of Member States provides for 

mergers of such companies and that certain' safeguards for shareholders and third 

parties are implemented in aU Member States.559 

That same year, the Fourth Council Directive was adopted on the basis of then 

Article 54(3)(g) EC Treaty. The Fourth Council Directive govems the annual 

accounts of both private and public limited liability companies.560 As such, the 

companies within the meaning of the second paragraph of Article 58 of the Treaty in respect of the 
formation of public limited liability companies and the maintenance and alteration of their capital, 
with a view to making such safeguards equivalent [1976] OJ L 26/1, as subsequently amended by EC, 
Council Directive 92/JOi/EEC of 23 November1992 [1992J OJ L 347/64 [hereinafter Second Council 
Directive] . 
554 ibid. art.6 (1). Pursuant to Article 6(3), the amount may, ifnecessary, be revised periodically. 
555See ibid. arts. 7,9, 10; for further details, see Mrâzkova, supra note 551 at 754-55. 
556See Second Council Directive, e.g. arts. 18 and 19. 
557 EC, Third Council Directive 78/855/EEC of 9 October 1978 based on article 54(3)(g) of the 
Treaty concerning mergers ofpublic limited liability companies [1978] OJ L 295/36, as subsequently 
amended [hereinafter Third Council Directive]. . 
558 ibid. art. 1(1), art. 2. Although some of the directives relating to company law are limited in scope 
in so far as they expressly only relate to public lirnited liability comparues, in practice there has been 
a trend of de facto harmonization by Member States in that the provisions of the directives are 
extended to other forms of comparues (Wouters, supra note 548 at 265). 
559 Third Council Directive, Preamble. 
560 Ee, Fourth Council Directive 78/6601EEC of 25 July 1978 based on article 54(3)(g) of the Treaty 
on the annual accounts of certain types of companies [1978J OJ L 222/11, as subsequently amended 
[hereinafter Fourth Counci/ Directive], art.l(l). 
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Directive is to ensure that uniform accounting rules are applied these forms of 

companies throughout the Community in order to ensure 'minimum equivalent legal 

results as regards the extent of the financial information that should be made 

available to the public' .561 Accordingly, the annual accounts of a company are to 

give a 'true and fair view' of the financial situation of a company. 562 

Four years later, in 1982, the Sixth Council Directive was adopted, which relates 

to the division of certain companies.563 As with the Third Council Directive, 

however, the scope of the Directive is limited to public limited liability 

comparues.564 The aim of the Directive is to ensure equivalent provisions on 

divisions of these companies where the assets are acquired by other companies, thus 

granting a certain degree of protection to shareholders, creditors and employees 

affected by the division.565 

The following year, the Seventh Council Directive was adopted and which 

govems the consolidated accounts of groups of companies.566 Like the Fourth 

Council Directive, the principal objective of the Seventh Council Directive is to 

ensure the harmonization of accounting standards, namely the consolidated accounts 

of parent companies in Member States, thus providing a greater degree of protection 

561 Ibid., Preamble. 
562 Ibid., art.2(3). 
563 EC, Sixth Council Directive 82/8911EEC of 17 December 1982 based on Article 54(3)(g) of the 
Treaty concerning the division ofpublic limited liability companies [1982] OJ L 378/47 [hereinafter 
Sixth Council Directive]. 
564 Ibid. art. 1(1 ). 
565 Ibid. Preamble. 
566 EC, Seventh Council Directive 83/349/EEC of 13 June 1983 based on Article 54(3)(g) of the 
Treaty on consolidated accounts [1983] OJ L 193/1, as subsequently amended [hereinafter Seventh 
Council Directive]. 
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for both shareholders and creditors.567 The Eighth Council Directive, adopted in 

1984, aims at further harmonizing the accounting practices of companies within 

Member States, by stipulating the roles applicable to financial auditDrs of accounting 

documents as required by the Fourth and Seventh Council Directives.568 

Accordingly, the Directive oudines generally the mInImUm qualification 

requirements for financial auditors.569 

The Eleventh and Twelfth Council Directives were adopted in December 1989. 

The Eleventh Council Directive570 relates to disclosure requirements for branches 

created in a Member State by public and private limited companies incorporated in 

other Member States, whereas the Twelfth Council Directive concems single 

member limited liability companies.571 Following the adoption ofthese directives, no 

significant new measures were adopted relating to company law at the Community 

level for over a decade. This lacuna sparked much debate as to the future of 

harmonization of European company law. 572 Nevertheless, despite the narrow defeat 

567 Ibid. Preamble. As under the Fourth Council Directive, the Seventh Council Directive incorporates 
the principle of 'true and fair view' of the accounts of a group of companies (ibid. art.l6(3), for a 
more detailed discussion, see E. Werlauff, "The Development of Community Company Law" (1992) 
17 E.L.R. 207 at217-18). 
568 EC, Eighth Council Directive 84/253/EEC of 10 April 1984 based on article 54(3)(g) of the Treaty 
on the approval of persons responsible for carrying out the statutory audits of accounting documents 
[1984] OJ L 126120 [hereinafter Eighth Counci/ Directive]. 
569 See ibid. arts. 2 -22. 
570 EC, Eleventh Co un cil Directive 89/666/EEC of 2 l December 1989 concerning dis clos ure 
requirements in respect of branches opened in a Member Stale by certain types of company governed 
by the law of another State [1989] OJ L 395/36 [hereinafter Eleventh Council Directive]. 
57l EC, Twelfth Council Directive 89/667/EEC of 21 December 1989 on single-member priva te 
limited -liability companies [1989] OJ L 395/40, as subsequently amended [héreinafter Twelfth 
Council Directive]. 
572 See e.g. Wouters, supra note 548 at 257; E. Wymeersch, "Company Law in Europe and European 
Company Law" (2001) Working Paper No 2001-06 Financial Law Institute, online: 
<http://www.law.rug.ac.belfli> (date accessed: 3 October 2002) at 16-17; P. Hommelhoff, "Corporate 
and Business Law in the European Union: Status and Perspectives 1997" in A. Hartkamp et al., eds., 
Towards A European Civil Code, 2ed. (The Hague: Kluwer Law Intemational,1998) at 585jJ; J. 
Salac, "Perspektivy evropského prâva obchodnich spolecnosti" (2001) Prâvni rozhledy, prHoha 
Evropké pnivo c.5 at 1. For a discussion of the viability of a company law at the Community level, 
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of the proposaI for a Thirteenth Directive last year, a significant achievement has 

been recently achieved in this field with the adoption of the regulation on the 

European Company (Sodetas Europea).573 

In addition to the directives outlined above, numerous proposaIs for additional 

company directives have been set forth. These include a proposaI for a Fifth Council 

Directive concerning the internaI structure and organs of public limited li ab il it y 

companies;574 a proposaI for a Ninth Council Directive on groups of companies;575 a 

proposai for a Tenth Council Directive concerning cross-border mergers of public 

limited liability companies;576as well as an informaI draft proposaI for a Fourteenth 

Council Directive on the cross-border transfer of a company' s seat. 577 Furthermore, 

see V. Magnier, Rapprochements des droits dans l'Union européenne et viabilité d'un droit commun 
des sociétés (Paris: Librairie Générale de Droit et de Jurisprudence, 1999). 
573See infra note 602. 
574 EC, Commission, Amended proposai of 20 November 1991 for a Fifth Directive on Article 54 
(3)(g) of the Treaty concerning the stmcture of public limited liability companies and the powers and 
obligations oftheir organs (1991) OJ C 321/9. However, the prospects of the proposaI being adopted 
are doubtful due to the opposition of sorne Member States to the inclusion of provisions on employee 
co-determination based on the German model (Medhurst, supra note 549 at 183; E. Werlauff, supra 
note 567 at 218-19). 
575 The draft proposai has however not been officiaUy published by the Commission (W outers, supra 
note 548 at 262). Recently, the academic consortium Forum Europaeum submitted a draft report on 
this subject to the Commission, part ofwhich is summarized in 'Un droit des groupes de sociétés pour 
l'Europe' (1999) Revue des sociétés vol. l, no. 1 at 43-80. Like the proposaI for the Fifth Council 
Directive, this proposaI has encountered significant opposition from sorne Member States as it is 
modeled large1y on German law governing groups of cornpanies (konzernrecht) (Hopt, supra note 
547 at 4-5). 
576EC, Commission, Proposai for Tenth Council Directive based on Article 54(3}(g) of the Treaty 
concerning cross-border mergers ofpublic limited liability companies (1985) OJ C 23/11. 
577 As with the proposaI for the Ninth Council Directive, the draft has not been published officially by 
the Commission (see Wymeersch, supra note 572 at Il and n. 52). The draft Îs seen as a response to 
the need to reconcile differences which arise between Member States as a result of variations between 
the incorporation theory and the real seat theory, as illustrated in the Daily Mail case (see infra note 
595; Wouters, supra note 548 at 286-87). For a discussion of these theories and their impact on 
Community company law from a German perspective, see H. Halbhuber, "National Doctrinal 
Structures and European Company Law" (2001) 38 C.M.L.R. 1385. 
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the Commission has recently issued an amended draft of the Thirteenth Council 

Directive conceming takeovers.578 

COMP ANY LAW REGULA TIOi' 1S 

Apart from measures adopted at the Community level in the form of directives, 

legislation relating to company law at the Community level has aIso been 

implemented by means of regulations.579 To date, two such regulations have been 

adopted, namely the Couneil Regulation goveming the European Economie Interest 

Grouping (EEIGi80 and the abovementioned Council Regulation relating to the 

European Company (Societas Europea).581 Both regulations provide for the creation 

of pan-Community corporate forms, although both rely substantially on the national 

legislation of Member States.582 The Regulation on European Economie Interest 

Groupings concems provisions for the establishment of a grouping583 in order to 

'facilitate or develop the eeonomie aetivities ofits members,.584 However, the EEIG 

578 See EC, Commission, News Release IP/02/1402, "Company law: Commission proposes a 
transparent framework for takeover bids" (2 October 2002) at 1; EC, Commission, Proposal for a 
Directive of the European Parliament and of the Council on takeover bids (2002) COM(2002) 0534, 
online: <http://europa.eu.intleur-lex/enlcomlreg/en_register_1710.html> (date accessed: 28 October 
2002). 
579 Some commentators contend that these regulations are the only form of 'genuine' substantive 
European company law, given that they apply directly and, as a result, uniformly in the Member 
States (Hopt, supra note 547 at 2). 
580 EC, Council Regulation (EEC) 2137/85 of 25 July 1985 on the European Économie Inferest 
Grouping (EEIG) [1985J OJ L 199/1 [hereinafter Regulation EEIGJ. 
581EC, Counci/ Regulation (EC) No 2157/2001 of 8 October 2001 on the Statu te for a European 
Company (SE) [2001] OJ L 294/1 [hereinafter Regulation SE]. 
582 See Wouters, supra note 548 at 260; M. Nedelka, "Znovurozenl evropské akciové spolecnosti" 
(2001) Pnlvni rozhledy, pflloha Evropké pravo 6.5/2001 at 2. 
583 The EEIG resembles a partnership in that it is formed of members who share unlinrited joint and 
severalliability (Regulation EEIG, art. 24(1); see Wedauff, supra note 567 at 221-22). 
584Regulation EEIG, art. 3(1). 
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may not be established solely for the purpose of creating profits and the number of 

its members is limited to five hundred.585 

In contrast, thç European Company represents a form of a public limited liability 

corporation with a minimum capital requirement of 120 000 EUR.586 Unlike the 

initial proposaIs for the European Company, the Regulation does not contain any 

provisions goveming employee co-determination.587 Nevertheless, it should be noted 

that the possibility of establishing a European Company is in general limited to 

existing companies that are incorporated and that have their seat and commercial 

operations located within a Member State.588 Given that the Regulation is to come 

into effect only on 8 October 2004, it remains to be seen how successful the 

European Company will prove to be.589 

Apart from the above forms of pan-Community corporate bodies, the Commission 

has issued proposals for regulations that would govem the statutes of other corporate 

585 Ibid. art. 3(1) and art. 3(2)(c). In practice, the use of the EEIG varies significantly from Member 
State to Member State, such that in 1998 there were 242 such groupings registered in Belgium, as 
opposed to 85 in Germany and 3 in Denmark (Wouters, supra note 548 at 261 and n. 21). 
586 Regulation SE, art. 4(2). 
587 Previous draft proposaIs of the regulation contained provisions on employee co-determination 
based on the German model, wmch was unacceptable to sorne Member States (Nedelka, supra note 
582 at 2). As a result, the issue of employee co-determination was transferred into a supplementing 
directive (Regulation SE, art. 1(4); see also EC, Council Directive 200J/86/EC of 8 Dctober 2001 
supplementing the Statute for a European company with regard to the involvem,ent of employees 
[2001] OJ L 294/22). 
588Regulation SE. art. 2. For a more detailed overview of the European Company, see generally 
Nedelka, supra note 582; A. KeUerhals & D. Trüten, "The Creation of a European Company" (2002) 
17 Tu!. Eur. & Civ. L.F. 71. 
589 Regulation SE, art. 70. 
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forms, including a European mutual society,590 a European cooperative society591 

and a European association.592 

EC COMPANY LAW CASES 

The case-law of the Court of Justice, albeit limited in tms field, has played a 

significant role in the development of EC company law.593 Beginning with the 

Court' s pronouncing of the direct effect of Article 43 EC Tteaty in Reyners, 5'14 

followed by its judgment in Daily Mail595 and more recently Centros/96 the Court of 

590 EC, Commission, Amended proposal for a Council regulation (EEC) on the Statute for a 
European mutual society (1993) OJ C 236/40. 
591 EC, Commission, Amended proposai for a Council regulation (EEC) on the Statute for a 
European cooperative society (1993) OJ C 236/17. 
592 EC, Commission, Amended proposai for a Council regulation (EEC) on the Statute for a 
European association (1993) OJ C 236/1. 
593 Wymeersch, supra note 572 at 7-8. As a detailed overview of the case-law in this field is outside 
the scope of this paper, only certain cases are highlighted below. 
594 ECJ, Case 2174 Reyners v. Belgium [1974] ECR 631. The case involved a Dutch national, who had 
completed a law degree in Belgium but was refused admission to the Belgium Bar as he was not a 
citizen of Belgium. The Court of Justice held, that in the absence of implementing provisions at the 
Community level ensuring the equal treatment of nationals of one Member State in another Member 
State, these provisions could be directly relied on by nationals of a Member State (see Craig & de 
Burca, supra note 80 at 734) In the case. 
595 ECJ, Case 81/87 R. v. H. M. Treasury and Commissioners of In/and Revenue, ex parte Daily Mail 
and General Trust [1988] ECR 5483. This case concerns the right of establishment of comparues. The 
case involved a British company operating in the UK, which planned to transfer its operations to the 
Netherlands and only establish a branch in the UK. However, under UK law, such transactions were 
subject to authorization from the Treasury. The Court of Justice held that the Treaty does not provide 
for an unconditional right of establishment for domestic companies with respect to transfers of seat 
and as a result Member States may impose restrictions on such transfers in the absence of Community 
legislation governing such marters (Craig & de Burca, supra note 80 at 760). Notably, the Court 
alluded to the need to adopt measures at the Community level concerning transfers of seat (W outers, 
supra note 548 at 303). 
596 ECJ, Case C-212/97, Centros v. Erhvervs-og Selskabsstyrelsen [1999] ECR 1-1459. This recent 
case has been heralded as one of the mos! important cases for the development of EC company law. 
The case involved two Danish nationals who established a private limited company in the u.K. as the 
minimum capital requirements for such forms of comparues were considerably lower in the U.K with 
the intent of conducting business solely in Denmark. When they applied to have a branch of the 
company registered in the Denmark, the Danish authorities derued registration. The 'Court held that a 
company duly established under the laws of one Member State may not be barred from operating in 
another Member State solely on the grounds that it did not satisfy minimum capital requirements in 
that Member State. The case has stirred a debate on whether the Court has thus implicitly accepted 
the incorporation doctrine and on the general implications of the Court's judgment for Community 
company law. For a more detailed discussion, see e.g. W. Ebke, "Centros - Sorne Realities and Sorne 
Mysteries" (2000) 48 Am. J. Comp. L. 632; C. Holst, "European Company Law After Centros: [s the 
EU on the Road to Delaware" (2002) 8 Columb. J. Eur. L 323; P. Rose, "EU Company Law 
Convergence Possibilities After Centros" (2001) Il Transnat. L. & Contemp. Probs. 121; M. Siems, 
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Justice has furthered the development of Community company law by clarifyÏng 

both the relevant Treaty provisions and the secondary legislation.597 

4.2 COMP ANY LAW IN THE CZECH REPUBLIC 

Under the communist regime, there was in essence no equivalent of company law 

in the Czech Republic (what was then Czechoslovakia), given that the state had a 

centrally planned economy.598 Following the Velvet Revolution in November 1989, 

it was necessary to enact legislation governing commercial relations and in 

particular, which govern company forms and structures. To this end, the Commercial 

Code was adopted in 1991 and came into effect on 1 January 1992.599 

The Commercial Code is the primary act which governs the various forms of 

business companies and cooperatives, their creation, internal structure and 

functioning. 6oo Moreover, the Commercial Code also governs commercial 

contractual relations as well as other relations related to commercial transactions.601 

Accordingly, pursuant to Article 1 (1) CC, the scope of the Commercial Code 

governs entrepreneurs, commercial contractual relations as weil as other relations 

"Convergence, Competition, Centros and Conflict of Law: European Company Law in the 2Ist 
Century" (2002) 27 E. L. Rev. 47. 
597 See Werlauff, supra note 567 at 208; Wouters, supra note 548 at 302. According to the later, the 
Court has a1so played a role in delineating the limitations of the company directives (ibid.). 
598 In the 1960s, Czechoslovakia adopted under the influence of Soviet law, what was then known as 
'hospodafské pravo' which may be roughly translated as 'economic law' (there is no equivalent in the 
civil or common law traditions). It was considered to form a distinct area of law, which was aimed at 
regulating relations between socialist organizations in a socialist economy (see 1. Pelikanova, 
Obchodnl prâvo, voU (Prague: Codex Bohemia, 1998) at 38). Nevertheless, international 
commercial relations were govemed by zakon é. 10//163 Sb., zakonik mezindrodniho obchodu, which 
later served as a mode! for the CUITent Commercial Code (P. Raban, "K posledni velké novele 
obchodniho zâkoniku" (2001) Pravnik c. 6 at 521). 
599 Zdkon c. 513/1991 Sb., obchodni zakonik, as subsequently amended [hereinafter Commercial Code 
or CC]. 
600 See CC, Part l and II (arts. 1- 260). Unlike in other states, there are no other special acts or 
legislative measures that govem the individual forfiS of companies. Accounting procedures as weH as 
general securities law are, however, govemed by separate acts. 
601 See ibid. Part HI (arts. 261- 755). 
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related to commerce. Commercial activity or business (podnikam) is defined under 

the Code as "a continuo us activity undertaken independently by an entrepreneur in 

its name and on its own account for the purpose of achieving profit.,,602 

Consequently, the fol1owing persons are deemed an entrepreneur (podnikatel) for the 

purposes of the Code, namely persons registered in the Commercial Register; those 

persons engaged in commerce on the basis of a trade authoriiation (iivnostenské 

opravnem);603 persons who engage in commerce on the basis of an authorization 

other than entrepreneurial; and natural persons which engage in agricultural 

production and which are registered under another act. 604 

Foreign persons605 may generally engage in commercial activities in the Czech 

Republic under the same conditions and to the same extent as Czech persons.606 

Accordingly, foreign persons are authorized to engage in commercial activities in the 

Czech Republic upon their registration in the Commercial Register. Foreign persons 

may also become a member of an existing Czech legal entity or its may establish a 

Czech legal entity,607 however, such legal entities may only be founded under Czech 

law.608 

A legal entity formed according to the law of another state, which has its seat in 

another state may transfer its seat to the Czech Republic if it is provided for under an 

602 Ibid. art.2(l) [author's translation]. 
603 Trade authorization is governed under a separate act, see zakon é. 455/1991 Sb., 0 iivnastenském 
podnikémi, as subsequently amended. . 
604 CC, art. 2(2). 
605 Pursuant to article 21(2) CC, a 'foreign persan' (zahraniéni asaba) is defmed as either a natural 
pers on residing in the Czech Republic or a legal entity that has its seat outside the territory of the 
Czech Republic. Conversely, a 'Czech legal entity' is defined for the purposes of the Commercial 
Code as a legal entity whose seat is located in the Czech Republic (ibid.). 
606 Ibid. art. 21(1). 
607 Ibid. art. 24(1). 
608 Ibid. art. 24(2). 
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international treaty binding on the Czech Republic and which was published either in 

the Collection of Laws or the Collection of International Treaties. The same applies 

to legal entities established under Czech law.609 Following such a transfer ofseat, the 

internai functioning of the legal entity will remain governed by the law of the state in 

which it was incorporated. This also applies to the liability of Hs members towards 

third parties, which however may not be less than that permitted under Czech law for 

that form of company or its equivalent,610 Any such transfers of seat will be effective 

on registration in the Commercial Register.61
\ 

THE COMMERCIAL REGIS TER 

The Commercial Register (obchodni rejstfik) is a public register maintained by 

commercial registry courts, which contains information on natural persons and legal 

entities incorporated in the Czech Republic and on persons that conduct business in 

the Czech Republic.612 Following amendment by Act No.37012000 COll.,613 the 

Commercial Code provides detai!ed provisions on disclosure requirements for 

information entered into the Commercial Register. In particular, the provisions 

incorporate the princip le that entries in the Commercial Register are effective on 

609 Ibid. art. 26(1). 
610 Ibid. art. 26(3). 
6l! Ibid. art. 26(2). 
6121bid. art. 27(1). The Commercial Register is accessible to the public online at: 
<http://www.justice.cz>. The CUITent system bas been criticized as being overly cumbersome, 
ineffective and as hindering business activities in the Czech Republic (sec M. Vybomy, "Reforma 
ochodniho rejstffku ajejf evropska dimenze" (2001), online: <http://www.integrace.czlintegrace/c1ane 
k.asp?id=437> (date accessed: 31 October 2002) at 2). Furthermore, there have been allegations as to 
corruption (ibid.). As a result, a draft bill was introduced which would deregulate the management 
and administration of the registers, thus transferring them into the private sector (see Poslanecky 
navrh zakona 0 registratorech. snem. tisk c. 1049(2001), onIine: <http://www.psp.cz> (date accessed: 
31 October 2002). The draft legislation has however not been adopted to date. 
613 Zcikon c. 370/2001, Sb. kterym se meni zakon c. 5/3/1991 Sb .. obchodni zakonik [hereinafter Act 
No 370/2000 Coll.]. 
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publication.614 A business company is created on the day that it is registered in the 

Commercial Register.615 The disc10sure requirements for both foreign and national 

natural persons and legal entities are provided for under Article 28 CC.616 Apart 

from information related to the incorporation of a business company, the 

Commercial Register aiso contains a register (sbirka listin) in which important 

documents must be filed, in particular copies of documents related to the constitution 

of business companies, decisions relating to the internai structure of the company 

and the members of the internal organs and annual accounting reports.617 

GENERALPARTNERSHœs 

The Commercial Code provides for four forms of business companies, namely, 

general partnerships, limited partnerships, limited liability companies and stock 

corporations.618 A general partnership (véfejna obchodni spolecnost)619 is a legal 

entity which comprised of at least two or more persons which conduct business 

together and who are hable for the debts of the partnership jointly and severally.620 

Both natural persons and legal entities may form a general partnership.621 Unlike 

61~ cc, art. 27(3). 
615 Ibid. art. 62(1). 
616 The scope of the provisions relating to disclosure requirements were aIso significantly extended 
under the amendment of the Commercial Code by Act No. 3701200 Coll. (supra note 613). In this 
respect, special provisions relating to disclosure requirements were introduced for branches and 
subsidiaries of legal entities that have their seats in a Member State of the European Union (see arts. 
27a (4) and art. 28 (4) CC). These provisions will come into effect on the Czech Republic's accession 
to the EU 
617 See CC, arts. 27a - 29. 
618 Ibid. art. 56(1). The Commercial Code defmes a business company (obchodni spoleenost) as 'a 
legal entity established for the purpose of conducting business' (ibid. [author' s translation]). Apart 
from the above four forms of business companies, the Commercial Code aiso governs cooperatives, 
which are legal entities that may aiso be formed for the purpose of conducting business (ibid. art. 
221). 
619 Abbreviated as either 'ver. obch. spo!. 'or 'v. o.s. ' . 
620 The equivalent of fuis form of company in France is the société en nom collectif and in Germany 
the Offene Handelsgesellschaft. Nevertheless, this form of business company is not deemed a legal 
entity under German law (Pelikanova, supra note 598 at 257-58). 
621 CC, art. 76(2),(3). 
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other fonns of business companies under the Commercial Code, there are no 

minimum capital requirements for a general partnership.622 Moreover, the 

Commercial Code does not prescribe the creation of any particular fonnal internaI 

organs.623 

LIMITED P ARTNERSHIP 

A limited partnersrup (komanditni spolecnost)624 lS a company which is 

constituted by one or more Iimited partners and one or more general partners, 

whereby lÏmited partners (komandiste) are hable for the debts of the company only 

to the extent of their unpaid capital contribution to the minimum capital of the 

limited partnership as entered in the Commercial Register.625 Pursuant to Article 97a 

CC, each limited partner must make a capital contribution as provided for under the 

articles of association, but which must amount to at least 5 OOOCZK.626 In contrast, 

general partners (komplementafi) of the company bear unlimited personal liability 

for the debts of the limited partnership.627 Only the general partners are entitled to 

manage the corporate affairs of the limited partnership.628 In aH other matters, 

622 Ibid. art. 58(2). The legal mstitute of 'minimum capital' (zakladni capital) traditionaHy has had no 
equivalent in Anglo-American company law (in the U.K. however, minimum capital requirements 
have been implemented for public companies as a result of the Second Council Directive, see Hopt, 
supra note 547 at 6). In essence, minimum capital is the aggregate sum of aH the monetary and non­
monetary contributions made by the members of a company and which forfiS the assets of the 
company. As such, it must be denominated in the currency of the Czech Republic (CC, art 58(1)). 
Minimum capital is to serve the purpose of protecting the creditors of a given company in place of the 
personalliability of the company's members (Pelikânovâ, supra note 598 at 298). 115 effectiveness in 
this respect is, however, in practice debatable. 
623 Pelikânova, supra note 598 at 260. 
624 Abbreviated as either 'kom. spol.' or 'k.s. '. 
625 CC, art. 93. 
626I bid. art. 97a. OriginaUy, the Commercial Code did not prescribe a nùnimum amount for capital 
contributions by linùted partners. This requirement was recently inserted by Act. No. 370/2000 Coll. 
However, it is unclear why the minimum capital contribution was set at such a low level (cf 
Parliament of the Czech Republic, Duvodova zprava k v/adnimu navrhu 6. 476 na vydani zakona 
kterym se meni zakon 6.513/1991 Sb. (l999)[hereinafter Duvodova zprava k z.e. 370/2000 Sb.]. 
627 CC, art. 93( 1). 
628 Ibid. art. 97(1). 
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however, the limited partners and the general partners decide by majority vote, 

unless otherwise provided for under the articles of association.629 

LIMITED LIABILITY COMP ANIES 

The third form of company provided for under the Commercial Code is the 

limited liability company (spoleénost s ruéenfm omezenym).630 The limited liability 

company is a company whose registered capital is comprised of the capital 

contributions of its members. The members are liable for the debts of the company 

up to the day that the fun payment of the capital contribution is registered in the 

Commercial Register.63
! A limited liability company may be established by a single 

person.632 However, a limited liability company that has only one member may not 

establish another limited liability company.633 A natural person may not be a single 

member of more than three limited liability companies.634 Moreover, a limited 

liability company may have a maximum of fi ft y members.635 

The minimum capital requirement for this form of company is 200 000 CZK, 

whereby the capital contribution of each member must be at least 20 000 CZK.636 As 

noted above, the members are liable jointly and severally only for the unpaid amount 

of their capital contribution to the minimum capita1.637 Members' liability for the 

629 Ibid. art. 97(2). 
630 Abbreviated as either 'spol. s r.o.' or 's.r.o.'. 
631 CC, art. 105(1). 
632 Ibid. art. 105(2). 
633 Ibid. 
634 Ibid. 
635 Ibid. art. 105(3). 
636Ibid. arts. 108(1) and 109(1). It is possible for members to make non-monetary capital 
contributions. Such contributions must however be assessed and certified by an independent expert 
pursuant to Article 59(3) Cc. 
637 Ibid. art. 106(2). Members' capital contributions must be paid by the date provided for in the 
articles of association, however no later than within five years of incorporation or of increasing the 
minimum capital. (ibid. art. 113(1»). 
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debts of the company ceases on the day that it is registered in the Commercial 

Register that an capital contributions have been paid.638 

Under the Commercial Code, the inte1i1al organs of a limited liability company 

are the general assembly, the authorized officers Uednatele) and if provided for 

under the articles of association, a supervisory board. The general assembly is the 

supreme organ of a limited liability company and is comprised of its members.639 In 

contrast, the authorized officers manage the business of the company.640 

STOCK CORPORATIONS 

The stock corporation (akciowi spoleénost) is the fourth form of company 

govemed by the Commercial Code.641 It is a legal entity whose capital is composed 

of shares, and whereby the shareholders are not liable for the debts of the 

company.642 The minimum capital requirement for a stock corporation is 20 million 

CZK if the corporation is formed on the basis of a public offering of shares, 

otherwise the minimum capital requirement is 2 million CZK. 643 A stock corporation 

may be established by a single person provided that such a person is a legal entity. 

Nevertheless, full ownership of the shares by a single natural person is not grounds 

638 Ibid. art. 106(2). 
639 Ibid. art. 125(1). 
640 Ibid. art. 134. The authorized officers act in the name of the stock corporation. In the event there 
are more than two authorized officers, each officer is authorized to act on behalf of the corporation 
unless the articles of association provide otherwise (ibid. art. 133(1)). The general assembly, articles 
of association or the statute of the stock corporation may limit the scope of the offic'ers authorization, 
however, any such limitations are not binding on third parties (ibid. art.133(2»). 
64\ Ibid. arts. 154 - 220zb. 
642 Ibid. art. 154(1). Akciova spoleénost is abbreviated as either 'akc. spol.' or simply 'a.s.'. The 
société anonyme is the equivalent under French law and Aktiengesellshaft is the equivalent to this 
form of company under German law (see Pelikanova, supra note 598 at 331). 
643 CC art. 162(3). Stock corporations are differentiated under the Commercial Code on the basis of 
whether or not they are formed by me ans of a public offering of shares. More stringent provisions 
apply to those that are formed on the basis of a public offering. 
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for winding-up the company nor does it entail nullity of the company.644 The internaI 

organs of stock corporations include the general assembly, the board of directors and 

the supervisory board.645 

Acquisitions of registered shares that exceed certain limits provided for under the 

Commercial Code must be disclosed to the corporation in question, the Securities 

Commission and the Securities Center within three working days' of ascertaining that 

the limits were achieved.646 Failure to notify will result in a prohibition of exercising 

the voting rights attached to such shares.647The provisions relating to stock 

corporations aiso govern takeover offers. A mandatory takeover offer must be made 

to the shareholders of a corporation when a person or persons acting in concert648 

acquire registered shares that represent a controlling interest in a corporation.649 

Such an offer must be made to aIl remaining shareholders within 60 days of 

acquiring the controlling interest.650The obligation to make a mandatory takeover 

offer aiso applies to persons who acquire two thirds or three-quarters of the voting 

644 Ibid. art. 162( 1). 
645 See ibid. arts. 184 to 190 with respect to the general assembly; arts. 191 to 196a as concems the 
board of directors and arts. 197 to 201 for the supervisory board. The supervisory board must have a 
minimum of three members. If a stock corporation has more than fifty employees, then one third of 
the board members must be elected by the employees. The statute of a stock corporation may provide 
for a greater number, however, it may not exceed the number of supervisory board members elected 
~ the general assembly (ibid. art. 200(1»). 

6 Ibid. art. 183d(1),(2). The notification requirement applies to both acquisitions and sales ofshares. 
The incremental limits for the notification obligation are as foUows: 5%,10%,15%,20%,25%,30%, 
one third, 40%,45%,50%,55%,60%,two thirds,70%,75%,80%,90%, and 95% of aIl voting rights 
(ibid. art. 183d( 1». According to the explanatory notes to the draft bill, the airn of t):J.e provision is to 
promote greater transparency of the ownership structures of stock corporations whose shares are 
publicly traded (see Düvodowi zprava k Z.é. 370/2000 Sb, supra note 626 at 234). 
647 Ibid. art. 183d(2). 
648 Pursuant to art. 66b( 1), 'acting in concert' is defined for the purposes of the Commercial Code as 
the conduct of two or more persons acting on the basis of a mutual agreement to acquire or to exercise 
voting rights in a given legal entity or to exercise these rights in such a manner so as to effect a 
common influence on a company. 
649Ibid. art. 183b(1). 
650 Ibid. 

118 



rights associated with the shares of a given eorporation.65J Such an offer must be 

made at a fair priee. In the event of a mandatory takeover offer tendered as a result 

of aequiring a eontrolling interest, the priee must reflect the average weighed market 

value of the shares within the last six months from the date on which the obligation 

arose.652 

MERGERS AND DNISIONS 

The Commercial Code provides for the transformation of existing eompanies that 

have their seat in the Czeeh Republie either by merger, by means of a transfer of a 

company' s as sets to a sole member, by division or by altering the eorporate form of 

an existing eompany.653 A merger (juze) of a company may occur either through an 

acquisition of an existing company (sloucem), in whieh case the acquired company 

is incorporated into the acquiring company, or by means of amalgamation (splynutz), 

whereby the existing companies fuse to form a new legal entity.654 In eontrast, the 

division (rozde!em) of a company may occur through the creation of a new business 

company, through an acquisition or by means of a combination of the later twO.655 In 

general, aH forms of companies under the Commercial Code may be subject to 

mergers and division.656 

GROUPSOFCOMPANIES 

651 Ibid. 

652 However, if the priee at which the takeover offer is made is not fair, fuis in of itslflf does not result 
in the nullity of the offer. A shareholder may bring a elairn before the courts for the differenee in priee 
(ibid. art. 183e(5)). 
653 Ibid. art. 69( 1). 
654 Ibid. art. 69(3). 
655 Ibid. art. 69(4). 
656 See ibid. arts 92a -92d with respect to general partnerships, arts. 104a-104d for limited 
partnerships; arts. 153a - 153d as concems limited liability comparues and arts. 220a - 220za wÎth 
respect to stock corporations. In contrast, the scope of the Third Council Directive is limited to the 
equivalent of public limited liability comparues (see Third Co un cil Directive, art. 1(1)) 
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The Commercial Code provides, as a result of recent amendments to the 

Commercial Code,657 elaborate provisions relating to groups of companies, which 

are largely modeled on the German model of law on groups of companies 

(konzernrecht). 658Under the Commercial Code, a group of companies (koncern) 

exists where one or more persons are submitted to unified management by another 

person.659Article 66a CC provides for a rebuttable presumption that a controUing 

entity and a controlled entity form a group of companies. Similar to German 

konzernrecht, the Commercial Code provides for both de facto and legal forms of 

groups of companies.660 A de facto group of company exîsts where a person acquîres 

control of a legal entity. In contrast, a legal group of company may be formed on the 

basis of a control agreement (ovlcidaci smlouva).661 

4.3 APPROXIMATION OF EC COMPANY LAW IN THE CZECH 

REPUBLIC 

657See in particular Act No.370/200 Coll., which inserted the foHowing provisions into the 
Commercial Code: arts. 66a-66c, 183b-183h and 190a-190d. 
658 P. Tomastik, "Smluvni ovlâdânÎ v Ceské republice" (2001), online: <http://www.epravo.cz> (date 
accessed: 14 September 2002) at 1. German konzernrecht is governed by the German Stock 
Corporation Act (Aktiengesetz) of 1965. The provisions also incorporate certain aspects of French law 
on groups of companies as governed by Loi n066-657 du 24 juillet 1966 sur les sociétés 
commerciales, such as the definition ofterm 'acting in concert' (article 356) and the 40 per cent Iimit 
at which control is achieved (art. 355)(see DUvodova zprava k z.é. 370/2000 Sb, supra note 626 at 
187). Given the differences in the German and French approaches to regulating groups of comparues, 
sorne commentators have questioned how this unique medley of two different regulatory regimes 
introduced by the amendment wiU function in practice (see e.g. M. Cerny, "Ceské koncernové prâvo 
podle evropského vzoru" (2001) accessed online at: <http://www.epravo.cz> (date ,!-ccessed: 10 May 
2002) at 2). 
659 CC, art. 66a(7). The Commercial Code aiso expressly cites the English term 'holding' (ibid). 
660 See Cerny, supra note 658 at 1. 
661 CC, art. 190b(1). Under a control agreement, the controUed entity is subjected to the uniform 
management (jednotné fizem) of the controlling entity. The controUing entity may issue directions to 
the controlled entity which are disadvantageous for the controUed entity provided that such 
instructions bene fit the controUing entity or an entity with which it fOrillS a group. However, the 
controlling entity must act with the standard of care of a diligent and prudent manager (s péCi hidného 
hospodafe )(ibid. art.l90b(2». 
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As has been outlined in preceding chapters, the Czech Republic is required to 

approximate its legislation with that of the EC both under the terms of the Europe 

Agreement and in order to fulfiU the Copenhagen criteria for membership in the EU 

Given that divergent national company law legislation of the Member States may 

hinder the free movement of persons and as such significantly impact the functioning 

of the common market, it is important for the Czech Republic to énsure its company 

law legislation is compatible with that of the EC 

EUROPE AGREEMENT 

Company law is one of the fields expressly provided in Article 70 EA in which 

the Czech Republic must undertake efforts to approximate its legislation with that of 

the EC. Apart from this provision, the Europe Agreement further provides certain 

provisions aimed at promoting the free movement of companies between the Czech 

Republic and the EC. Pursuant to Article 45(1) EA, the Czech Republic is to 

"facilitate the setting up of operations on its territory by Community 

companies,,662by according treatment no less favorable to Community companies 

thàn that granted to its own companies for the establishment and operation of 

Community companies in the Czech Republic.663In particular, the Czech Republic is 

662Pursuant to article 49(1) EA, the tenus 'Community company' and 'Czech Republic company' are 
both defined for the purposes of the Europe Agreement as a company or finn established according to 
either the laws of a Member State or the Czech Republic and which has its registered office, principal 
place of place of business, and central administration in the territory of a Member State or the Czech 
Republic. Nevertheless, if such a company has oruy its registered office in the territory of one of these 
states, then its operations must have a 'real and continous link with the economy; of one of these 
states in order to be deemed such a company (ibid.). 
663 However, this regime goes not generaHy apply to the are as and sectors provided for in Annexes 
XVla to XVIe (arts. 45(l)(i) and 45(6) EA). Annex XVla concerns companies that provide fmancial 
services whereas Annex XVTh outlines sectors and areas which are not subject to this provision and 
which indude, the steel and arrns sectors, as weU as acquiring ownership of state property that is 
being privatized, the lease and purchase of real estate and- natural resources. FinaHy, Annex XVIc 
provides for the purchase and sale of agricultural land, forests and natural wealth as well as national 
cultural or historical sites and buildings (see Tichy & Arnold, supra note 80 at 800). 
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bound not to adopt any new legislation or measures that discriminate against 

Community companies.664 Article 45(3) EA provides the obligation of each Member 

State to grant treatment to Czech Comparues that is no less favorable than that which 

it grants its own comparues. Nevertheless, the provisions of the Europe Agreement 

relating to the freedom to establish may be subject to limitations on the grounds of 

public security, public health and public policy.665Unlike the fièlds of competition 

law and environmentallaw, the Europe Agreement does not, apart from Article 70 

EA, provide any further provisions that elaborate the Czech Republic's obligation to 

approximate its company law with that of the Ee. 666 

COMMISSION WHITE P APER 

Apart from the provisions of the Europe Agreement, the Commission's White 

Paper on preparation for integration into the common market667 provides a general 

framework for the approximation of EC company law in the candidate countries. 

The White Paper underlines the importance of adopting company law at the 

Community level in so far as it "irons out some of the major differences in national 

laws" with respect to the company law legislation of Member States.668Nevertheless, 

the White Paper specifically acknowledges that EC company law has not succeeded 

in ensuring "full 'free-movement' for companies" particularly with respect to 

transfers of seat, inter-state mergers and takeovers.669 

664 EA, art. 45(2). 
665 lbid. art. 54(1). 
666 Contrast e.g. with the field of accounting practices where, pursuant to Article 84(l)(a) EA, 
cooperation Îs to include 'the adoption of a common accounting system compatible with European 
standards' . 
667 Wh' P 61 Ile aper, supra note . 
668 Ibid. para. 2.25. 
669 Ibid. 
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Given that the White Paper is addressed generally to the candidate countries of 

Central and Eastern Europe, it does not provide an assessment of the CUITent status 

or progress in approximation that has been achieved by the individual candidate 

states. As such, the White Paper merely notes that although most candidate countries 

have adopted company law legislation modeled on that of Member States and thus is 

"broadly in line" with that of the Community, "the coveragè is in most cases 

incomplete.,,67o Accordingly, Chapter 15 of the White Paper's Annex outlines a 

detailed outline plan for the candidate countries in approximating EC company 

law.671 Following a brief overview of the principal objectives and approaches used in 

adopting Community legislation in this field, the Annex summarizes four 

requirements that are prerequisites to undertaking approximation in this area of law, 

namely the existence of an administrative or judicial body charged with "the control 

of the incorporation of a company or the legality of certain acts;" the necessity of 

training "modem business administrators;" the existence of a companies register and 

national gazette; as weIl as the existence of independent financial auditors.672 

It is interesting to note that the White Paper Annex specifically states that the 

"coordination" of Member States' company laws has not in general caused problems 

given that, with the exception of employee co-determination, "the national company 

law systems and theories within the EU were more or less interrelated.,,673This, 

however, appears to be somewhat of an oversimplification, for if this were the case, 

670 Ibid. para. 4.13. 
67\ According to the White Paper Annex, the purpose of coordinating the company law of Member 
States is to ensure that creditors, shareholders, and employees of companies as weB as third parties 
are afforded the same degree of protection and to ensure the fieedom of establishment for companies 
within the common market (White Paper, Annex, supra note 61 at 288). 
672 Ibid. at 287-88. 
673 Ibid. at 288. 
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the degree of coordination achieved at the Community level would be greater, and 

the proposaIs for the Fifth, Ninth, Thirteenth and Fourteenth Council Directives 

would not be so troublesome to adopt.674 

The framework for the approximation of company law outlined by the Annex of 

the White Paper is divided into two consecutive stages. The first stage involves 

transposing the First and Second Council Directives as these measures lay the 

necessary framework for the protection of both foreign and national investors and 

creditors.675The second stage expressly cans for the transposition of the Third, 

Eleventh, Twelfth Council Directives as well as the Council Regulation conceming 

the European Economie Interest Grouping.676Apart from the legislative instruments 

identified in the two stages, the White Paper Annex aiso pro vides for the draft 

proposaIs for the Fifth, Sixth, Tenth and Thirteenth Council Directives as weIl as the 

proposaI for the Regulation on the European Company.677 

4.4 PROGRESS ACHIEVED IN APPROXTh1ATING EC COMPANY LAW 

As noted above, the demise of the communist regime in 1989 necessitated the 

adoption of a new regulatory framework for company law in the Czech Republic, 

which was carried out by the adoption of the Commercial Code in 1991. However, 

time constraints in the preparation of the Commercial Code resulted in a legislatory 

674 Sorne authors contend that the recent slow progress in coordinating Member State legislation in 
this field may be attributed to the fact that whereas the earlier directives govemed iireas of company 
law that were more or less similarly present in the legislation of Member States, the remaining 
proposaIs concem areas which substantially affect the core of national regirnes of company law and 
as a result there is greater resistance to adopting them (see e.g. H. de Kluiver, "European and 
American Company Law. A Comparison after 25 Years ofEC Harmonization" (1994) 1 Maastricht J. 
Eur. & Comp. L.139 at 153; also Wymeersch, supra note 572 at 15-16). 
675 White Paper, Annex, supra note 61 at 289-90. 
676 Ibid. at 291-92. 
677 These measures are however identified as 'non-key' and thus, according to the White Paper 
Annex, priority should be given to transposing the legislation listed in the two stages (ibid. at 292). 
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framework that was drawn up hastily and unsystematicaly.678Moreover, the 

subsequent conclusion of the Europe Agreement meant that a revision of company 

law legislation would have to be undertaken. The first major oveùaul of company 

law legislation occurred in 1996 with the objective of achieving compability of 

Czech company law with that of the EC.67~evertheless, although the amendment 

aimed at incorporating the provisions of the Community company directives, only 

partial compability was acmeved and many differences remained.680 

The Commission, in its Opinion on the Czech Republic' s application for 

membership in the EU,68lnoted that the 1996 amendment of the COIumercial Code 

had resulted in sorne progress in terms of alignment with the First and Second 

Council Directives.682However, the Commission stated that further efforts needed to 

be undertaken, in particular with respect to the Third and Eleventh Council 

Directives.683 

In December 1998, the Czech Republic submitted its Position Paper on company 

law in which it declared that the Czech Republic "accepts and is ready to implement 

the Community acquis conceming Company Law.,,684Moreover, it noted that there 

would be no foreseen difficulties with respect to both the enactment and the 

implementation of the relevant legislation. As such, no transitional periods were 

678 Mrâzkova, supra note 551 at 740; Raban, supra note 598 at 52l. 
679 See zakon é. 142/1996, kterym se méni zakon é. 513/1991 Sb., obchodni zakonik. 
680 Pelikânovâ, supra note 598 at 334-35. 
68\ See Commission Opinion, supra note 29 at 29. 
682 Ibid. at 36. 
683 Ibid. at 36- 37. 
684 Ministry of Foreign Affairs of the Czech Republic, Position Paper of the Czech Republic on 
Chapter 5: Company Law, corrected version - January 1999, available online:<http://www.mzv.cz/mi 
ssionEU/negotiations.htrn> (date accessed: 12 September 2002) at 1. 
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requested.685 According to the Position Paper, "full alignment with the acquis IS 

foreseen by 1/1/2001.,,686 

The negotiations on the chapter conceming company law were opened on 19 May 

1999.687In its 1999 Regular Report, the Commission noted that no progress had been 

achieved in the field of company law and that "considerable effort" needed to be 

undertaken.688In an effort to achieve fun compability of Ciech company law 

legislation with that of the EC, an amendment to the Commercial Code was enacted 

in 2000 and which came into effect on 1 January 2001.689The amendment 

extensively overhauled both the general provisions relating to companies as weil as 

the provisions goveming the individual forms of companies.690 As a result, the 

685 Ibid. 
686 Ibid. 
687 See Ministry of Foreign Affairs of the Czech Republic, The Czech Republic and the European 
Union: Negotiations on Membership, supra note 549 at 1. The negotiations on Charter Five were 
concluded on 29 March 2001 (ibid.). 
688 1999 Regular Report, supra note 132 at 29,34. 
689Act No 370/2000 Coll.; see Duvodow! zprava k z.é. 370/2000 Sb, supra note 626 at 170-71. 
According to these explanatory notes to the draft bill, the provisions of the Commercial Code that 
were incompatible with EC company law included, amongst other, the foUowing areas: 1) the 
Commercial Register in terms of the publicity principle and the requirements for the registration of 
foreign companies and their branches and agencies; 2) the requirements of commercial documents 
used by limited liability companies and stock corporations as weB as foreign companies and their 
branches andagencies; 3) the provisions that govem acts undertaken in the name of a company from 
its establishment prior to i.ts incorporation; 4) the consequences of concluding commercial contracts 
prior to obtaining the relevant entrepreneurial authorization; 5) the provisions governing the nullity of 
companies; 6) the form of the articles of association or founding charter of stock corporations and 
limited liability comparues; 7) the concepts of controUing and controlled persons; 8) non-monetary 
capital contributions and the methods for assessing them; 9) certain forms of share acquisitions, 
notably a company's acquisition of its own shares and interim share certificates; 10)' asse! transfers to 
shareholders and members of the internaI organs of a company; Il) increases and decreases of 
minimum capital; 12) commercial agency; 13) notification requirements for acquisitions of shares; 
14) mergers; 15) divisions; and 16) takeover offers (ibid.). 
690 However, a subsequent amendrnent was required to rectify certain technical difficulties and 
inconsistencies that were introduced by the amendrnent. This amendment, promulgated under Act No 
50112001 ColL and commonly referred to as the 'technical amendrnent', came into effect on 31 
December 2001. For a discussion of the technical amendment, see J. Dedic, "Tzv. technicka nove lia 
ObchZ prina~i pozitiva i problemy"(2002) Pravni zpravodaj c. 1/2002. 
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Commission commended the progress achieved in aligning company law by the 

amendment in its Regular Reports for both the years 2000 and 2001.691 

Nevertheless, although the Commission noted in the 20e 1 Regular Report that 

there was a need to increase the protection of minority shareholders, the Commission 

stated for the fust time that the company law legislation in the Czech Republic was 

"now Iargely in tine with the acquis.,,692The Commission's most recent Regular 

Report of 9 October 2002 largely confirms this finding.693However, at the same 

time, the Commission notes that, despite the recent amendments, problems persist 

with the Commercial Register as the incorporation procedures for companies remain 

unnecessarily lengthy and "continue to be marred by unequal treatment and lack of 

transparency. ,,694 

Although efforts to align company law in the Czech Republic began several years 

ago, most notably with the first major amendment of 1996, the path to achieving 

compatibility has been not been simple as demonstrated by the need for subsequent 

amendments to the Commercial Code. The current problems with the Commercial 

Register serve as an illustration that, despite having achieved a substantial degree of 

formaI compability with the company acquis, simple transposition of the relevant 

legislation does not suffice. Without a functioning judicial and administrative 

infrastructure, the objectives of the transposed norms, namely ensuring a sound 

business environment for both foreign and domestic comparues and according 

691 2000 Regular Report, supra note 137 at 49; 2001 Regular Report, supra note l J.6 at 51. 
692 EC, Commission, 2001 Regular Report, supra note 116 at 109. 
693 EC, Commission, 2002 Regular Report, supra note 139 at 13I. 
694 Ibid. at 43. 
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protection for creditors and shareholders that is equivalent to that in Member States, 

will not be not be achieved. 

Not only is a c0mpany law that conforms with the company acquis a fundamental 

precondition for membership in the EU, but it is also a requirement for ensuring that 

the Czech Republic has a functioning and efficient business environment, one which 

is attractive for both foreign and domestic investors. Thus, although substantial 

alignment has been achieved in this field, this does not mean that work in this field 

of Czech law is complete. Frequent amendments to the Commercial Code have 

resulted in a Code which is unsystematic, not transparent and plagued with technical 

inconsistencies.695In order ensure that the efforts that have been undertaken with 

respect to approximation are not negated, a complete overhaul of the existing 

Commercial Code is warranted.696 

695 L Pelikanova, "Obchodni zakonik drceny novelami novel" (2001) Pravni zpravodaj c. 3/2001 at 3; 
see also generaHy Dédie, supra note 690. 
696To fuis end, the Ministry of Justice of the Czech Republic is drafting a proposal for a new 
commercial code that would replace the existing Code. A summary of the proposed legislation 'V ecny 
zrimér zrikona - nrivrh pro jednrini vli1dy' is available online at the Ministry's website at: 
<http://jusitce.cz/justice/ms.nsfi'DokumentylF 1 E623CD7D877D07C 1256B3C003 E 1911 >. 
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V. IMPLICATIONS OF APPROXIMATING EC LAW 

As outlined in the preceding chapters, the Czech Republic has undertaken 

considerable efforts, most notably in the last three years, to fulfill its obligation to 

approximate Czech law with that of the Ee. The Commission has, in its regular 

assessments, acknowledged the progress that the Czech Republic has achieved in 

this respect. In its most recent Regular Report, the Commission'notes that "overaH, 

the Czech Republic has achieved a high degree of alignment with the acquis in many 

areas." 697 Thus, it is clear that the Czech Republic has made significant strides in 

approximating its legislation with the acquis communautaire. Nevertheless, this 

raises the question whether, as noted in Chapter l, this mass of transposed legislation 

is being substantively implemented or merely formaUy transposed. Chapter 1 

identified implementation as one of the fundamental challenges posed by the process 

of approximation. Accordingly, the risk of not implementing and enforcing the 

transposed legislation was illustrated using the allusion of the Potemkim village.698 

The review of the legislation of the Czech Republic in the three respective fields 

does not indicate that EC legislation has been merely formally transposed. However, 

what is clear is that the implementation and enforcement of the transposed 

Community norms is proving to be a task which is equally, if not more, difficult than 

the process of transposing the norms. In aH of the examined areas, the Commission 

has repeatedly indicated the need for increased efforts in implementing and 

enforcing the transposed norms. With respect to competition law for example, the 

Commission has noted the need to foeus on effective enforcement of competition 

6972002 Regular Report, supra note 139 at 130. 
698 See discussion, above, in Chapter 1 at n. 154. 
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provisions by the Office for the Protection of Economic Competition. Similarly, the 

Office for the Protection of Economic Competition has identified implementation as 

one of the greatest challenges of the process of approximation of the competition 

. 699 acqws. 

Likewise, in the field of environmental law, the implementation of Community 

legislation has presented a significant challenge in the process of approximation. 

This is particularly the case with respect to the significant costs associated with 

introducing the necessary measures, wruch must be borne not only by the 

govemment but also by the public sector.700 Moreover, the implementation of 

environmental acquis has required modification of the administrative infrastructure 

which has been complicated by the concurrent reforms of the public administration, 

most notably at the regional level. Similarly, implementation of the company law 

acquis has not been unproblematic, as demonstrated by the difficulties encountered 

with the Commercial Register. 

Consequently, it is clear that the process of approximation is a monumental task 

unprecedented both in scope and in breadth. The Czech Republic's obligation to 

approximate the acquis as a precondition to membership is unprecedented in that 

never have such exhaustive conditions been imposed on candidate countries aspiring 

for membersrup in an international organization.701 Moreover, in certain cases, more 

stringent conditions are being imposed on the Czech Republic than on the existing 

699 Interview with Ing. R. Gadas, Director of the Department for European Integration (14 May 2002). 
700 As noted above in Chapter lU, the costs of implementing the environmental acquis have been 
estimated by the Czech government to amount to approximately 280 billion CZK. 
701 This enlargement poses a greater challenge to the candidate countries than under the previous 
enlargements, as not only has the acquis evolved since the last enlargement, but because of the broad 
and complex conditions that have been imposed in order to quahfy for membersmp (see Grabbe & 
Hughes, supra note 13 at 1; Inotai, supra note 21 at 159). 
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Member States. For example, in competition law, the Czech Republic was obligated 

to transpose and implement an antitrust and merger regulation framework that 

mirrors that of the EC, whereas the Member States have not been required to do 

50.
702 

Invariably, given the scope and breadth of the acquis communautaire, the process 

of approximation will have significant implications on the legaf order of the Czech 

Republic. However, these implications are not merely li:rnited to the State, but will 

aiso irrefutably significantly affect civil society. Moreover, the pro cess of 

approximation will continue to not only have immediate implications for the State 

and citizens of the Czech Republic. These effects will be felt for many years to come 

and will continue weIl beyond the Czech Republic's accession to the European 

Union. 

A. CATALYSIST FOR REFORM 

Following the collapse of the communist regime, the Czech Republic was faced 

with the task of completely overhauling its legal system. This required not only 

enacting new legislation that would fulfill the needs of a democratic state with a 

market driven economy, but also a restructuralization of the state administrative 

infrastructure. Accordingly, new legal institutes and princip les needed to be 

introduced. Even priOf to the conclusion of the Europe Agreement, the legislation of 

both the EC and of its Member States served as models on which new legislation in 

the Czech Republic was based. Thus, for example, the Act on the Protection of 

702 Ojala, supra note 346 at 74-75. 
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Economic Competition of 1991 incorporated certain principles of EC competition 

law with respect to abuse of dominant positions and restrictive agreements. 703 

Likewise, certain environmental legislation that was enacted immediately 

following the revolution was broadly based on comparable legislation in the 

Community and Member States. Renee, the Waste Act of 1991 704 and the Air 

Protection Act of 19ge05 both took into account the relevant corresponding EC 

legislation. 

Nevertheless, the process of approximation has without doubt acted as a catalyst 

for reforming the Czech Republic in its transition to a democratic market oriented 

economy. Although the reform in the Czech Republic (then Czechoslovakia) began 

immediately following the demise of the communist regime, it is unlikely that the 

reforms would have been as comprehensive and extensive as that which have 

occurred as a result of the process of approximation. Moreover, had it not been for 

the process of approximation, certain sectors would probably not have been 

reformed so quickly. Environmentallaw is one such area that initially was a focus of 

reform immediately after the revolution but in which reforms were suspended in the 

middle 1990s in favor of focusing on those areas that were perceived to be more 

important, namely economic development. 706 In this respect, it should aiso be noted, 

that criticisms have been voiced that the process of approximation has, in terms of 

703 Zdkon é.63/1991 Sb. ° ochrane hospoddfské soutéie; see also 1. Pelikanova, Obchodni prdvo, vol. 
2 (Prague: Codex Bohemia, 1998) al 103, 105. 
704 Zeikon é.309l1991 Sb., 0 ochrane ovzdusi pred zneéiSfujicimi leitkami; see also Federalni 
shromaZdèni Ceské a Siovenské Federativni Republiky, DiNodovd zprdva k vladnimu ndvrhu zakona 
a ochrane ovzdu.sf pfed zneéiSfujici ldtkami, snèmovni tisk ':.695 at 4. 
705 Zeikon é.238/1991 Sb., ° odpadech; see also Federalni shromaZdeni Ceské a Slovenské Federativnî 
Republiky, Duvodova zprdva k vladnimu ndvrhu zeikona 0 odpadech, snemovni tisk C. 590 at 3. 
706 • 

See supra note 455 at 3. 
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legislative refonn, caused the neglect of areas that are not directly related or 

associated with the acquis communautaire.707 

The process of approximation has in varying degrees been a catalyst for refonn in 

two respects. First, as mentioned above, the process of approximation instigated 

extensive refonn of the vast majority of legislation of the Czech Republic in order to 

achieve compability with the acquis. Secondly, the process of approximation has had 

the broader effect of serving instigating the refonn of the state administration and 

judiciary. 

Furthennore, the process of approximation has invariably had an impact on civil 

society in the Czech Republic. Although this effect has been limited to date given 

the relatively short time period of approximation, nevertheless, the process of 

approximation has and will increasingly continue to act as a propellant for changes 

within society, in particular in the mentality of the general public. This is due to the 

introduction of new legal institutes and principles. For example, the approximation 

of EC environmental law and poliey and their implementation and enforeement will 

gradually help foster both greater environmental awareness and environmentally 

friendly modes of eonduct in a society, which is still marked by the relics of the 

negation and destruction of the environment under the communist regime. 

The same applies to the field of competition law. Vnder the communist regime, 

there was no need for competition law or policy given the existence of state 

sanctioned monopolies and a centrally directed economy.708 Following the collapse 

of the communist regime, however, it was necessary to introduce a regulatory 

707 See e.g. 1. Pelikanovâ, "Vliv hannoniace s evropskym prâvem na ceské pravo, zejména na pravo 
obchodni" (2000) Acta Universitatis Carolinae -Iuridica 3-4/2000 at 25. 
708Pelikanùva, supra note 703 at 102-3. 
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framework that corresponded to the shift to a market oriented economy and that 

would promote a competitive business environment. Thus, provided that the 

transposed competition acquis is enforeed and the norrns are embraee~ by the 

business seetor, the transposed norrns will aid in the development of a competitive 

business environment in the Czeeh Republie. 

B. INABILITY TO ADAPT LEGISLATION 

One of the implications of the proeess of approximating EC legislation in the 

Czech Republic flows directly from the nature of the process of approximation. 

Given that both the obligation to approximate and the process of approximation are 

largely unilateral in nature and that the Czech Republic is obliged to takeover the 

entire acquis communautaire, the Czech Republic is not in a position to decide 

which norms to transpose. Accordingly, the obligation to approximate its legislation 

with the legislative norms of the EC necessarily entails that the Czech Republic 

takeover and implement the norms, standards and methods of regulating sectors as 

adopted by the EC. In the proeess, however, the Czech Republic loses the ability 

tailor its nationallegislation to the specifie conditions present in the Czech Republic, 

namely that it is in a transition from a communist regime. 

Moreover, this is highlighted by the fact that Community norms have generally 

not been drawn up to accommodate such needs, as they are generally targeted at 

furthering the integration and proper functioning of the common market. Given that 

both the economic position and administrative infrastructure is more developed in 

these states than in the candidate countries, the standards and norrns of EC law 

presuppose the existence of an effective and efficient functioning state infrastructure. 
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In contrast, the Czech Republic is still in the process of reforming its state 

infrastructure and certain deficiencies in the public administration and the judiciary 

remain, which can hamper the proper implementation of the transposed norms. This 

is illustrated in the field of company law with the difficulties that persist with the 

Commercial Register.709 

With respect to the divergent aims of BC and national legislation, antitrust and 

merger control is one example of an area of legislation and policy at the BC level 

that was conceived with a different objective. In Chapter II, it was outlined that one 

of the primary objectives of BC competition law is furthering the integration of the 

common market. Moreover, the scope of antitrust and merger control are only 

subject to regulation by the Commission if the conduct or transaction involves a 

Community dimension. In the event this condition is not met, the national 

competition regimes of the Member States apply. Although Member States have 

voluntarily moved towards aligning certain aspects of their competition legislation 

with that of the BC, they are under no obligation to do so and as such are free to 

devise their own regulatory regimes. In contrast, the Czech Republic is obliged to 

transpose these Community antitrust rules into its national competition legislation. 

Accordingly, the new Competition Act is largely modeled on the princip les of EC 

competition law. However, the question remains whether a competition regulatory 

regime based on the EC model fulfils the needs of transitional economies given the 

partieular specifies ofthese markets, namely a high degree of concentration.710 Sorne 

ï092002 Regular Report, supra note 139 at 24. 
ïlO For a broad overview of the challenges faced in the development of competition pohcy in post­
communist economies, see generally E. M. Fox, "The Central European Nations and the EU Waiting 
Room - Why Must the Central European Nations Adopt the Competition Law of the European 
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commentators have noted that since EC merger and antitrust legislation is limited in 

scope, the Czech Republic could adopt a separate national regime that reflects more 

closely its the particular needs for those ac~ivities that are purely national in scope.7I1 

However, the new Competition Act do es not provide for any distinctions between 

these two regimes. 

Similarly, given the degree of devastation of the environment and the high costs 

associated with its revitalization and the implementation of the environmental 

acquis, the question arises whether EC environmental policies and legislation are the 

optimal means of addressing the environmental problems present in the candidate 

countries, most notably those with significant environmental challenges like the 

Czech Republic. It has been argued that the "command and control" style of 

environmental regulation, which in the past significantly influenced Community 

environment regulation, may not be viable in transition economies.712 

In arder to alleviate the difficulties associated with implementing the acquis in the 

candidate countries, in theory, candidate countries were granted the opportunity to 

negatiate transitional periods for the implementation of the acquis in the pre-

accession negotiations. However, in practice, the Commission has been reluctant to 

grant any transitional periods. Thus, for example in the field of the environment, 

Union" (1997) 23 Brook. J. Int'I L. 351; A. E. Rodriguez & M. B. Coate, "Limits to Antitrust Poliey 
for Reforming Economies" (1996) 18 Hous. J. Infl L. 311; W. E. Kovacic "Getting Started: Creating 
New Competition Policy Institutions in Transition Economies" (1997) 23 Brook. J. Int'I L. 403; T. 
Virady, "The Emergence of Competition Law in (Former) Socialist Countries" (1999) 47 Am. J. 
Comp. L. 229; W. E. Kovacie, "InstitutionaJ Foundations For Economie Legal Reform in Transition 
Economies: The Case of Competition Policy and Antitrust Enforcement" (2001) 77 Chi.-Kent L. Rev. 
265. 
711 See Ojala, supra note 346 at 74-75; Tichy & Arnold, supra note 80 at 817. 
712 See e.g. D. Lu, "Air Pollution Regulation in the Czech Republic: Environmental Protection in the 
Context of Political and Economic Transition" (1995) 13 Wis. Int'! L. 1. 565 at 576. However, as 
noted above, Communîty environmental policy is increasingly influenced by the market incentives 
approach. 
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although the Czech Republic had initially requested seven transitional periods 

relating to the environment at the beginning of the negotiations on the chapter on the 

environment, it only succeeded in acquiring twO.
713 This illustrates the prevailingly 

unilateral character of both the process of approximating the acquis as well as the 

pre-accession negotiations. 

C. AFFECT ON TYPE OF MEMBER THE CZECH REPUBLIC WILL BE 

Not only is the degree and success the Czech Republic achieves in approximating 

its legislation with that of the acquis communautaire a determining factor for its goal 

of becoming a member in the European Union, but it will aiso ineviIably have an 

effect on the type of member the Czech Republic will be. Incomplete transposition 

as well as inadequate implementation of the transposed norms could seriously 

hamper the Czech Republic's position as a member of the European Union. 

A recent example of the implications of insufficient preparation for membership 

can be illustrated on the case of the Czech Republic becoming a member of NATO. 

When the Czech Republic became a member in 1999, it was not sufficiently 

prepared to fulfill the obligations of membership, which significantly hampered its 

ability to function within the organization when it firstjoined NAT0714Accordingly, 

if the Czech Republic succeeds in adequately transposing and implementing the 

acquis communautaire, this will help ensure that the legislation and state 

infrastructure are in place and capable of functioning within the European Union 

framework. Not only is this imperative for the effective enforcement of the 

713 As outlined in Chapter HI, transitional periods have been granted for urban waste water 
management and packaging and packaging waste. 
714 L Gabal et al., Ceska republika a Evrapska unie: prisel éas zmény priarit - ad vyjednawini ke 
élenstvi (2001), online:<http://www.gak.cz/files/rep_cz.html> (date accessed: 18 October 2002) at 4. 
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transposed legislation, but it will enable the public administration to play an active 

role in fonnulating policies at the Community level. Otherwise, there is a risk that 

the Czech Republic will remain in a passive role, incapable of effectively voicing its 

opinion and positively eontributing to polieies in the European Union. Moreover, 

tms eould have the effeet that Community polieies win be regarded by the general 

population as being "superimposed" on them, reminiscent of what occurred under 

the communist regime when Czechoslovakia was perceived as a "satellite country" 

of the Soviet Union. In tum, this could have irreparable consequences for the future 

development of the nascent democratic culture in the Czech Republic, as it would 

foster not only disenchantment with the govemment but with the concept of 

democracy as a whole. 

D. TRANSPOSITION OR TRANSFORMATION 

As outlined above, the obligation of the Czech Republic to transpose the acquis 

communautaire both under the Europe Agreement and generally as a precondition to 

membersmp in the European Union is a tremendous task, particularly in light of the 

current proposed time frame for enlargement foreseen for the beginning of 2004.715 

The simple task of transposing such a broad spectrum of legislation is in of itself an 

immense undertaking. However, as the Commission has repeatedly emphasized, the 

process of approximating the acquis communautaire by candidate countries is not 

limited to simply transposing the relevant measures into nationallegislation. Instead, 

as noted in the preceding chapters, approximation also involves both the 

715 See EC, Commission, "Door Opens to Signature in Athens of an Accession Treaty, April 2003", in 
Europa - Enlargement Weekly Newsletter (29 October 2002), onlme: <http://www.europa.eu.intlcom 
mlenlargementldocs/newsletter/weekly _ 291002.htm> (date accessed: 4 November 2002). 
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implementation of the nonns and the effective enforcement of the transposed 

measures. 

Likewise, it has already been noted that the process of approximation has served 

as a catalyst for refonn, one that has led to not only the refonn of the legislation in 

the Czech Republic, but one which has also had an impact on the public 

administration, the judiciary and to a certain degree civil society: The approximation 

of the acquis communautaire in the Czech Republic has required transposing a vast 

quantum of EC legislation estimated to involve over 4 340 Community measures. As 

discussed in Chapter J, the Community nonns subject to approximation directly 

involve over twenty nine sectors ranging from transport, agriculture and industry to 

social policy, employment and the four fundamental freedoms ofmovement.716 

Nevertheless, certain areas that are generaUy perceived outside the scope of the 

Community acquis have been either indirectly been subject to approximation or have 

amended in light of the need to accommodate the transposed nonns into the legal 

order of the Czech Republic. For example, the Code on Civil Procedure was 

amended to provide for the recent amendments to the Commercial Code.7
!7 

Likewise, although constitutionallaw is generaUy considered to be outside the scope 

of the acquis, the Constitution had to be amended in order to provide for the 

application of Community law in the Czech Republic. 

Apart from the broad scope of the sectors subject to alignment with the acquis, 

the process of approximation has necessitated the complete refonn of both the 

716 See Chapter !, supra note 78 for a listing of the chapters. 
7\7 See e.g. Zdkon é.30/2000 Sb., kterym se meni obéanskj soudni rad, amending the provisions 
govering proceedings relating to the Commercial Register; for a discussion of proposed amendments, 
see H. Pipkova, "Vlada schvalila euronovelu ObchZ a OSR" (2001) Pravni zpravudaj C. 8. 
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judieiary and public administration. This, coupled with the introduction of new legal 

institutes and methods of regulation, has in practiee meant that the process of 

approximation involves not only transposition, but in reality a complete 

transformation of the legal order in the Czech Republic. This transformation is not 

limited to adapting national legislation and the state infrastructure, but will 

invariably have an impact on each and every person in the Czeéh Republic. Hence, 

not only is the process of approximation a transformation of the legal order, it is also 

an implicit transformation of civil society in the Czech Republic. 

Nevertheless, there are limits to the extent that legislation as a normative means of 

goveming society's behavior may effect change in a given society, particularly one 

which is in a transition from a communist regime.718 Simply stated, altering the 

legislation in a given society does not guaranty that that the adopted norms will in 

practice be implemented and enforced. Although it 1S role of the State to enforce 

legislation equally on aU its subjects, a democratic state has only a limited ability to 

enforee legislation in so far as it cannot police all of the actions of the people. 

Accordingly, the due enforcement of legislation is inherently dependent on a 

society's acceptance of the norms. Ifthis do es not occur, then not only do es the legal 

order not function properly, but there is the risk that the norms will only formally 

exist as a mere legal construction. This would not only impair the rule of law within 

718 See V. Cep 1, "Bottlenecks in the Transformation of Eastern Europe" (2000) 4 Wash. U. J. L. & 
Pol'y 23 at 24-25. For a discussion on the role of habit and parallel cultures in the transition of 
Central and Eastern Europe states, see R. Janda, "Something wicked That Way Went: Law and the 
Habit ofCommunism" (1995) 41 McGiIl L.J. 253. 
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the state, but it would aiso lead to an increased risk that 'grey markets' and 

corruption will develop. 71
9 

This broader transformation of society in the Czech Republic, which began 

following the demise of the communist regime, has been fueled by the process of 

approximation. It is a transformation which will take many years if not decades to 

complete and the accession of the Czech Republic will by no meims mark the end of 

this transformation. That astate adopts a constitution and a charter of rights and 

freedoms does not in of itself guaranty democracy.720 Democracy and a functioning 

market economy can only be achieved by a change in the mentality of the people, as 

it is this which forms the backbone of democracy and a market economy.721 As has 

the development of democracy and rule of law has taken many decades to achieve in 

developed democratic states, 50 will it take many years to achieve in the Czech 

Republic. 

The process of approximation of EC law in the Czech Republic has transposed 

legal institutions, princip les and norms embodying democratic ideals and aimed at 

promoting and ensuring the development of a common market. In the process, 

approximation has resulted in the transformation of not only of the legal order in the 

Czech Republic, but aIso of public administration and the judiciary. It is clear that 

the Czech Republic has made significant progress in aligning Hs legislation with that 

of the EC and, as a result, a legal framework has largely been put into place that 

ought to enable the Czech Republic to function as a member of the European Union. 

719 In its 2002 Regular Report, the Commission notes the persisting problerns of corruption in the 
Czech Republic, see 2002 Regular Report, supra note 139 at 24-25. 
7200ne has only to look at the names of former connnunist states, such as the Democratie Republic of 
Germany. 
Pl - See Cepl, supra note 718 at 32. 
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Nevertheless, given the difficulties that the Czech Republic continues to encounter 

with implementing and enforcing transposed EC norms, it must now focus its 

attention on ensuring that its state regulatory infrastructure is able to function 

effectively within the EU institutional framework. Only then will the Czech 

Republic be able to play a constructive role in the European Union and close the 

door on its communist past. 
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CONCLUSION 

In order to fulfill its obligations ensuing from the Europe Agreement and to satisfy 

one of the conditions for membership in the European Union, the Czech Republic 

must align Îts legislation with that of the EC. Although initially more limited under 

the Europe Agreement, the scope of approximation has, as a precondition to 

membership in the European Union, been broadened to encompaSs areas that are not 

directly related to integration into the common market. The process of 

approximation involves not only the transposition of legislation, but also ensuring 

that the transposed norms are implemented and enforced. As a result, the process of 

approximation necessitates that the public administration and judiciary be adapted to 

accommodate the transposed norms. Given that the Czech Republic is undergoing a 

transition to a democratic market-based economy, the approximation of EC law has 

not only served as a catalyst for reform, but it has aiso resulted in the transformation 

of the legal order of the Czech Republic, one which will have a profound impact on 

the character of its emerging democracy. 
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