Airport Charges Regulation: A Private Law Approach

Di Mei
Institute of Air and Space Law, Faculty of Law

McGill University, Montreal

August 2022

A thesis submitted to McGill University in partial fulfillment of the requirements of the degree

of Doctor of Civil Law (DCL)

© Di Mei, 2022



Abstract

This thesis explores the regulation of airport charges, which is an important but marginalised topic.
It particularly examines how private law instruments can play a role in the regulatory process.
Airports used to be subject to traditional regulation, which operates in a command-and-control
mode. As the airport industry becomes increasingly complicated, traditional regulation seems
problematic. First, the method that is associated with traditional regulation to draw a line between
regulated and unregulated airports has downsides. Second, the international regulatory framework
on airport charges lacks binding rules. This suggests that traditional regulation is not the best niche
for airport charges regulation. Third, good regulation needs independent regulatory bodies, which

are hard to achieve in practice.

In this context, this thesis argues that a private law approach can serve as a more flexible and
effective way to regulate airport charges. There are two instruments under this overarching
approach. First, contracts can be adopted to incorporate airport charges regulations. Second, robust

corporate governance generates the effect of good regulation.

This is an interdisciplinary work that has engaged air law, contract law, corporate law, competition
law, and aviation business and management. It also employs the method of case studies. Chapter
4 examines the regulation of airport charges in the UK, Canada, and India. The three case studies
demonstrate that private law instruments have been implicitly implemented to different degrees in
these countries. These demonstrate the feasibility of applying private ordering in the regulatory
process. | also look into the regulation of countries and regions including Australia, Ireland, the

EU, and Germany throughout this thesis.

This study also examines a specific sector of airport charges, namely, charges for ground-handling
services. This sector possesses a unique feature in that it is between aeronautical and non-
aeronautical services. A private law approach can also be adopted in the regulation of charges
relating to ground-handling services. Additionally, ICAO as an important international
organisation governing international air transport can also contribute to a private law approach of

airport charges through its soft-law making function.
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This thesis aims to shed light on a private law approach, as an innovative regulatory mechanism,
to airport charges. That said, regulation by this approach and traditional regulation are not
contradictory but can cooperate to an extent, depending on how much power one wants to give to
private ordering.



Résumé

Cette these explore la réglementation des redevances aéroportuaires, un sujet important mais
marginalisé. Elle examine en particulier comment des instruments de droit privé peuvent jouer un
réle dans le processus réglementaire. Les aéroports étaient auparavant assujettis a une
réglementation traditionnelle, caractérisée par un mode de commande-et-contréle. Cependant, au
fur et @ mesure que I’industrie aéroportuaire devint de plus en plus complexe, la réglementation
traditionnelle est devenue problématique. Premierement, la distinction ferme entre aéroports
réglementés et non réglementés associee a la réglementation traditionnelle a des inconvénients.
Deuxiemement, le cadre réglementaire international des redevances aéroportuaires ne comporte
pas de régles contraignantes, ce qui nous indique que la méthode traditionnelle de réglementation
n’est pas la meilleure pour réglementer les redevances aéroportuaires. Troisiemement, une bonne
réglementation exige des organismes de réglementation indépendants, ce qui est difficile a réaliser

dans la pratique.

Dans ce contexte, cette thése soutient qu’une approche de droit privé serait plus souple et plus
efficace pour réglementer les redevances aéroportuaires. Il y a deux instruments principaux qui
pourraient accomplir cet objectif. Premierement, des reglements sur les redevances pourraient étre
incorporés dans des contrats. Deuxiemement, une gouvernance robuste des entreprises produira

une bonne réglementation.

11 s’agit ici d’un travail interdisciplinaire qui fait appel au droit du transport aérien, au droit des
contrats, au droit des sociétés, au droit de la concurrence et aux affaires et la gestion de ’aviation.
Il est également fait usage de 1’étude de cas. Le chapitre 4 examine la réglementation des
redevances aéroportuaires au Royaume-Uni, au Canada et en Inde, trois pays ou des instruments
de droit privé ont été implicitement mis en ccuvre a différents degrés. Ces cas démontrent la
faisabilité de I’application d’ordonnancements privés dans le processus réglementaire. L’auteur se
penche également, tout au long de cette these, sur la réglementation de pays et de régions comme

I’ Australie, I’Irlande, 1’Union européenne et 1’ Allemagne.



Cette étude examine également un secteur spécifique des redevances aeroportuaires, a savoir les
redevances pour les services de manutention au sol. Ce secteur possede la caractéristique unique
de se situer 4 I’intersection des services aéronautiques et non-aéronautiques. Une approche de droit
privé peut également étre adoptée dans la réglementation des redevances relatives aux services de
manutention au sol. En outre, ’OACI, en tant qu’organisation internationale importante régissant
le transport aérien international, peut également contribuer a une approche de droit privé des

redevances aéroportuaires par sa fonction d’élaboration de normes non contraignantes.

Cette theése vise a mettre en lumiere une approche de droit privé en tant que méthode innovante de
réglementation des redevances aéroportuaires. Cela dit, la réglementation de droit privé n’est pas
contradictoire avec la réglementation traditionnelle; les deux méthodes peuvent coopérer en

fonction des pouvoirs donnés aux ordonnancements privés.
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Introduction

| Background

Along with the general trend of growth of the aviation economy at a global level,* the air transport
industry generates increasing profits. The industry consists of multiple sectors, with the airline
sector and the airport sector being two major ones. In 2017, the International Air Transport
Association (IATA) revealed that the average cost of a ticket has remained the same for the past
ten years, and the revenue portion going to the airlines in such a ticket dropped from 90% to 79%.
Contrastingly, the revenue proportion of the airport services sector doubled.? We may use a
scenario to vividly understand these figures: a flight passenger would need to pay 20% of the total
fare of a ticket to an airport vis-a-vis 10% ten years ago. The recent increases of the Airport
Improvement Fee in Canada’s top three airports by passenger numbers, i.e., Toronto Pearson
International Airport,® Vancouver International Airport,* and Montréal-Trudeau International
Airport,® resonate with the growing demand for money by the airport sector. The increase of airport
charges matters not only because these are fees passed on to airlines, which increase their

operational costs, but also because any such increases finally pass to passengers. We pay the bill.

However, it may be premature to argue that airport economic issues, particularly charge issues,
should be subject to tight regulation. Many factors have increased competition among airports,
challenging the necessity of tight airport regulation.® To put the two controversial phenomena

together, namely, growing competition (which is supposed to decrease charges) and the still-

! Notwithstanding this general tendency, the COVID-19 pandemic heavily frustrated air transport, particularly
international air transport as of 2020. This introduction later addresses this event.

2JATA, “Passenger Airport Charges Double in 10 Years: Tighter Regulation Needed”, (27 September 2017), online:
<https://www.iata.org/en/pressroom/pr/2017-09-27-01/>.

3 As of 1 January 2021, The AIF increased from $25 Canadian dollars (CAD) to $30 CAD per departing passenger.
See The Greater Toronto Airports Authority, “GTAA Issues Notification Regarding Changes to Rates and Charges”,
online: Pearson Airport <https://www.torontopearson.com/en/corporate/media/press-releases/2020-09-30>.

4 From 1 January 2020, The AIF increased from $20 CAD to 25 $ CAD per passenger to fly out of the province of
British Columbia. See Vancouver Airport Authority, “YVR Increases Airport Improvement Fee to Meet Future
Growth”, online: YVR <http://www.yvr.ca/en/media/news-releases/2019/yvr-increases-airport-improvement-fee-to-
meet-future-growth>.

® From 1 February 2021, The AIF increased from $30 CAD to $35 CAD. See Aéroports de Montréal, “Increase in
Airport Improvement Fees at YUL”, (22 October 2020), online: <https://www.admtl.com/en/node/18166>.

8 For these factors that bring in competitive constraints, see Chapter 1.1.
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increasing charges, one may find it difficult to figure out if and how airport charges should be

regulated.

The story is made even more interesting from an organisational perspective. IATA suggests that
tight regulation should apply to airport charge setting, while the Airport Council
International (ACI) embraces deregulation. The ceaseless argument between these two agencies
on behalf of airlines and airports, respectively, fertilises the soil of divergence when it comes to

how airport user fees should be governed.’

Selected economic and empirical literature theoretically underpins the necessity that lawyers
rethink the regulation and governance of airport economic matters. The analytical review of these
works recurs throughout the thesis. Apart from the traditional understanding that airports are
“natural monopolies”, which justifies tight regulation, many studies have begun to acknowledge
competition between airports, which removes the philosophical basis undergirding tight
command-and-control regulation. This means that, if legislators and policymakers do not timely
revisit the status-quo of airport competition with these economic and empirical studies as important
evidence, they could make outdated decisions. Sadly, the minds of rule-makers and economists do

not always match.

To determine whether we still need airport economic regulation and, if so, which form it should
take in an evolving air transport market, this thesis revisits the issue of airport regulation with the
regulation of airport charges as a specific focus. A general objective is to find new (or forgotten)
instruments to tackle the developing situation and to reconcile the fierce controversy between the

airports and airport users as reflected by the opposing attitudes of IATA and the ACI.

Il The Research Argument

This thesis builds on the central argument that private law instruments, specifically contractual
clauses and robust corporate governance of airport operators, can play an important role in the
process of airport charges regulation. I will define the concept of “airport charges” in this section.
The definition of “a private law approach”, another important concept that encompasses both

dimensions of contracts and corporate governance, will follow in the methodology section.

7 See Chapter 7.4.
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Airport charges are usually divided according to the category of activities from which a charge is
levied. Generally, fees that occur for using an airport can be divided into two sections, namely,
charges from aeronautical activities and revenues from non-aeronautical activities. The former
charges refer to levies due to airport services that directly relate to air transport operation.® A
landing charge and an aircraft parking charge are two typical examples. The latter revenue comes
from services that do not directly contribute to the operation of air transport. Many
non-aeronautical activities are “in relation to the granting of concessions, the rental or leasing of
premises and land, and ‘free-zone’ operations”.® Vivid examples are duty-free shops, restaurants,

and hotels.

This thesis is based on a generally-accepted condition from competition law that non-aeronautical
activities are subject to sufficient market competition. Thus, there is no need to impose regulation
upon this sector. By contrast, aeronautical activities may be exposed to the abuse of market power
by an airport, thereby exposing users to the risks of overcharging. Accordingly, | think that it is

meaningful to build a dialogue addressing airport economic regulation of aeronautical activities.

Following this dichotomy, the discussed “airport charges” throughout the thesis mainly deal with
charges from aeronautical activities. This thesis is not structured to systematically move from
discussions of one type of charge to another. Yet it may specifically discuss given types of
aeronautical charges when necessary. For example, the Airport Improvement Fee is discussed in
Chapter 5.6.3 when the thesis talks about how basic principles can be used in a contract between
an airport and passengers. Notably, Chapter 6 focuses on ground handling fees, a category of fees

that seems to occupy a position between aeronautical and non-aeronautical charges.

11 Methodology
[11.LA A Private Law Approach

The central method adopted in this study is a private law approach, which is discussed in

comparison to the public law approach (or traditional regulation characterised by command-and-

8 For a distinction between the two concepts, see Vincenzo Fasone & Pasquale Maggiore, “‘Non-Aviation’ Activities
and the Introduction of New Thinking and Ideas in the Airport Business: Empirical Evidence from an Italian Case
Study” (2012) 2:1 Journal of Airline and Airport Management 34-50 at 36-39 (a literature review section focusing
on non-aeronautical activities).

9ICAO, ICAO’s Policies on Charges for Airports and Air Navigation Services, 9th ed, Doc 9082 (2012) at appendix
3.
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control regulation) that I criticise. To clarify, I look into contracts and robust corporate governance
and see if these two instruments can serve a regulatory purpose in the airport context. Due to the
tension between the airport and airline sectors as to what regulatory measures should be imposed
upon the setting of airport charges, this approach may serve as a middle ground to facilitate
reconciliation between the two sectors. While a detailed discussion on both instruments will be

presented in Chapter 5, this section offers a brief overview.

The discussion of airport charges regulation is useful particularly after the deregulation, or
liberalisation, of air transport. This reform commenced in the late 1970s in the U.S. and the 1990s
in the EU, and many other regions followed the trend afterwards. As deregulation signalises the
removal of commercial restrictions in the air transport market, a consequence is the boost of air
transport in both regions.® However, deregulation occurred mostly among airlines, leaving
airports remained in a regulatory manner. The airline industry’s exposure to fierce competition
and removal of commercial restrictions introduced a challenge to airports as to how they should
act to respond to airline deregulation. Among others, increased demand for the airport
infrastructure makes new runways and airports necessary, but the vast investment required for
construction usually calls for the participation of private capital, in other words, the privatisation
of airports to some extent. As revealed by the three case studies in Chapter 4, privatisation can
lead to more liberalised means of regulation of airport charges. Although this chapter does not
intend to discuss the relationship between airline deregulation and airport regulation, it still would
be interesting to examine that after decades of airline deregulation, whether a more “deregulated
way of regulation” can be adopted in the airport sector, one remaining fortress to the traditional

air transport regime.
[11.LA.1 Contracts

The overarching concept of “a private law approach” first encompasses contracts as a regulatory
path that can embrace an agreement between two private parties, as well as an agreement between

a private party and a public actor, such as a government. With respect to a contractual approach, I

10 |sabelle Lelieur & Schlumberger Charles, “Airport Business and Regulation” in Routledge Handbook of Public
Aviation Law (Routledge, 2016) at 117. Air transport developed significantly in the aspects of, for example, the lift of
restrictions on routes, fares, and the number of flights. Another impact is the fast development of low-cost carriers.
See Ibid at 117-118.
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hold firmly to the saying that “consent makes the law”.!* Agreements, built upon consent, have

the potential to form regulatory control of airport charges.

As will be discussed later, an important advantage associated with the private law approach is
flexibility. Especially when airport charges are “governed” by an airport-airline agreement, the
advantage of flexibility is important as both parties, particularly the airline party, should have a
say in determining charge matters. However, one might question the advantage if an airport-airline
agreement is an adhesion contract because the weaker party will have no negotiating power and
will have to accept the standard-form contract provided by another stronger party.'? To respond to
this concern, this thesis offers proof that one should not view all airline-airport contracts as
adhesion contracts in a one-approach-fits-all manner. The airline-airport power balance could vary

from one situation to another, hence, a case-by-case analysis is more appropriate.

An adhesion contract is preconditioned by the considerable power imbalance in contracting
between the airport and the airline sector. Chapter 1 argues that not all airports have significant
market power, and the airline sector may not be a weak party, unlike the situation with contracts
of adhesion. Among others, Chapter 1.1.2 discusses many emerging factors that have increased
competition among airports. For example, the development of low-cost carriers could shape more

balanced negotiating powers between low-cost carriers and secondary airports.

In some cases, although the countervailing power of the airline party is not strong enough to pose
a threat to switch to another airport, it has the ability to enter into meaningful negotiation during
the making or modification of an airport-airline contract. This is even more the case when a
contract approach is combined with a certain level of governmental regulation. The discussion of
Gatwick Airport as part of the case study of the United Kingdom (the UK) will demonstrate that
the disagreement of the airline party in contractual negotiation will lead to the modification of
Gatwick Airport’s licence clauses, which will then be used as airport-airline contractual clauses
(see Chapter 4.1.2.2).

11 Also known as “Consensus facit legem”, this maxim suggests that “[a] contract is law between the parties agreeing
to be bound by it”. John Bouvier, Bouvier’s Law Dictionary and Concise Encyclopedia (Vernon law book Company,
1914) sub verbo “Consensus facit legem”.

12 According to Black’s Law Dictionary, an adhesion contract is defined as “[a] standard-form contract prepared by
one party, to be signed by another party in a weaker position, usu. a consumer, who adheres to the contract with little
choice about the terms”. Bryan A. Garner, Black’s Law Dictionary (2019) sub verbo “adhesion contract”.
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Furthermore, this study will offer solutions to balance the powers between airports and airlines for
a more effective negotiation environment. These solutions could help to lower the chance that
airlines have no say in contractual templates prepared by airports. One solution is to have proper
associations to represent airlines’ interests and to negotiate contracts between the association of
airlines and an airport. Chapter 5.6.4 will offer a detailed discussion. Moreover, Chapter 7.4.1 also
provides some relevant suggestions from an international perspective under the auspices of ICAQ.
Another solution is to effectively implement the consultation mechanism before the determination
of charges. When charges are fixed in the form of contractual clauses, a consultation mechanism
has parallels with contractual negotiation. A consultation mechanism is likely to achieve more
effective implementation when it is mandated and monitored by an authority. Chapter 2.6.2 and

Chapter 2.7.2 will examine the mechanism of consultation.
I11.A.2 Corporate governance

Corporate governance, another path under a private law approach, refers to “[o]verseeing the
running of a company or an entity by its management and its accountability to shareholders and
other interested parties”.'® This method becomes feasible thanks to the trend that airports are
increasingly run as corporatized entities, rather than as governmental authorities (see Chapter
5.5.1). As such, airports can be corporations.* In light of this, my argument proceeds as follows:
if airports are companies, why do not we take advantage of available mechanisms in corporate
governance that are undergirded by corporate laws and regulations? When we see issues
concerning charge setting as decisions to be made at a company level, corporate governance may
function as a solution herein. To discuss effective corporate governance, this thesis proceeds with
two perspectives: the decision-makers of a company and the rules in governing a company. More
specifically, decision-makers mainly refer to the board of directors in a company (or in a similar
entity), commissions, and other high-level executives, such as the chief executive officer (CEO)
and the chief financial officer (CFO). The rules of a company include at minimum a corporate

charter and bylaws.

[11.B Case Studies

13 1CAO, supra note 9 at appendix 3.
14 This thesis interchangeably uses “corporations”, “companies”, and “entities” without distinguishing them.

25



This thesis has small case studies throughout the text to refer to the practices or legislation in
certain countries as evidence of my arguments. For example, when discussing the evaluation of
airport market power, Chapter 1 particularly examines Australia, the EU, and Ireland (as a specific
case in the EU) to review the relationship between market power assessment of an airport and
airport charges regulation. When discussing the four basic principles in airport charges regulation,
Chapter 2 examines the regional legislation in the EU, i.e., the 2009 Directive on airport charges
of the EU.

More importantly, throughout the thesis the term “case study” means an examination of how
airports and their charges are regulated in a jurisdiction. First, in Chapter 4, | conduct three case
studies specific to the UK, Canada, and India to examine how airport charges are regulated in each
jurisdiction. These cases include a description of the regulatory frameworks in these countries.
Notably, they are examined through the lens of private law to reveal to what extent the instruments
of contracts and corporate governance have functioned as regulatory tools. The theoretical
discussion in Chapter 5 on what a private law approach is and how to adopt it is also based on

these case studies.

| chose the three jurisdictions for several reasons. The UK and Canada represent developed
countries, while India represents developing countries. These choices form a balanced combination,
revealing whether countries from these two divided groups would be likely to choose different
approaches. Particularly, the UK is worth discussing as a forerunner of airport privatisation. It
offers useful regulatory experience on charge regulation of airports that are transferred to private
actors, particularly when some of the hub airports still own significant market power, which was
traditionally seen as a reason to introduce stringent regulatory measures. Canada largely supports
the private law approach by allowing not-for-profit corporations to run major airports. | see the
not-for-profit corporation as an effective way of corporate governance to avoid overpricing airport
services. When it comes to India, the incorporation of charge-setting clauses by concession
contracts under airport privatisation/ public-private partnership paves the way for using contracts
as regulatory substitutes. Also, the problems that India faces in regulating airport charges provide
an important lesson for other states. Regarding the feasibility of choosing the three jurisdictions,
language is another consideration. The use of English in these jurisdictions enables the case studies

to refer to concise information without errors due to incorrect translation.

26



[11.C Literature Review, Interdisciplinary Study, and Legal Fields

First, this study is interdisciplinary. While the legal field is the primary basis for the work, many
arguments on the feasibility and assumptions of the thesis are built upon economic, policy, and

management literature, particularly those studies that focus on the aviation sector.

Second, the thesis bridges different branches of the law. While the core research question involves
air law, the adoption of a private law approach means that the thesis engages with contract and
corporate law. Moreover, when examining the market power of an airport as a classic condition to

the imposition of regulatory measures, the thesis refers to the literature on competition law.

As there are few studies that encompass this thesis’ research question, | review literature in an
analytical way — relevant literature is spread throughout different chapters where it is reviewed
and cited while analysing the question that the chapter addresses. This thesis widely refers to
primary and secondary sources. Primary sources encompass both international and domestic
dimensions. The international dimension covers international conventions, treaties, agreements,
and other kinds of accords, policies, guidance materials, and working papers of international
organisations. The domestic dimension includes domestic legislative acts, regulations, and policies.

Secondary resources refer to journal articles, monographs, book chapters, reports, and news.

IV The Purpose of the Thesis

This thesis argues that traditional regulation, which features up-down and command-and-control
characteristics, may not be the best solution to the governance of airport charges. Instead, a more
flexible and bottom-up approach, which I call “a private law approach”, can provide another
regulatory option. Traditional regulation is no longer appealing when it comes to the governance
of airport charges, where the feature of natural monopoly is no longer the single note, and the
market power varies among different airports. This emerging character of airports results in
different levels of the risk of overcharging users, thus calling for a more flexible regulatory

approach.

The first three chapters discuss why traditional regulation is not appealing in the context of airport
charges. Chapter 1 finds that traditional regulation is neither accurate nor cost-effective vis-a-vis
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complicated situations of market power of different airports. Chapter 2 adopts an international
perspective and finds that, except for Article 15 of the Chicago Convention, the majority of norms
on airport charges regulation made under the auspices of International Civil Aviation Organization
(ICAQ) are not binding. On the one hand, this non-bindingness impedes the implementation of
these regulations on airport charges. On the other hand, the reluctance of contracting states of
ICAO to make binding norms implies that the use of more flexible and autonomous methods in
the regulation of airport charges align with the willingness of states. Chapter 3 continues to argue
that good regulation calls for a good regulator. A key character of a good regulator is to be
independent. Yet, it is hard to establish an independent regulator. To avoid the failure of
establishing an independent regulator, one should consider a private law approach that does not

rely on a regulator as much as traditional regulation does.

That said, it is not the purpose of this thesis to argue that traditional regulation is a wrong option
and that a bottom-up private ordering is the only right choice. | argue that the proposed private law
approach is an alternative that policy-makers can consider to combine with traditional regulation

to different extents. As such, the proposed solution offers more options for innovative regulation.

V The Contributions of the Thesis

V.A Theoretical Discourse on a Practical Issue

Airport charge issues are practical issues. These specialised fields attract more attention from
practitioners than from scholars. Due to the dearth of discussions about this topic in the academic
sphere, this thesis aims to fill this void and build a connection between practice and academia. The
contributions made by this thesis include the documentation of current literature and a
comprehensive explanation of the international regulatory regime on airport charges. Also, these
findings through a private law lens form an original contribution. One goal of this project was to
be a resource for countries that must make regulatory decisions in the future. I hope that they will

be inspired by some ideas from this thesis.
V.B Flexibility in Employing a Private Law Approach

This thesis reminds states, airports, as well as other private parties to be more aware of the
regulatory function associated with private law instruments. As the case studies from the UK,

Canada, and India suggest, contracts and corporate governance have already been employed in the
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regulatory process, even if they have not been so named. As such, | hope to interpret these existing
practices in an explicit and accurate way by putting the adopted regulatory strategies in their proper
categories, even though these states have more or less relied on these approaches without being
fully conscious of doing so. An advantage to identifying these practices is that it will help parties
make more-informed decisions by understanding the nature of their measures, the laws

underpinning their decisions, and the effects herein.

More importantly, this thesis aims to provide states with more flexibility when choosing how to
(de)regulate airport charges. Such flexibility would enable a state to freely decide how to allocate
regulatory power between the power usually wielded by traditional regulation and that given in a
private law context. Yet, this thesis in no way seeks to convince a state that it should abandon
traditional regulation and rely on private ordering as the only option, though it embraces an
increased use of the latter. Rather, a private law approach gives a state at least one more advantage.
Here are two possible scenarios of flexibly using this approach: when a state is not fully convinced
that it should discard sector-specific governmental scrutiny and solely rely on regulation via
contracts and corporate governance, a private law approach can co-exist with traditional
regulation.'® Put differently, the former can enhance and complete the latter. The second scenario
applies when a state prefers unregulated airport charges but is still concerned about airports
overcharging users when they obtain complete power to set charges. In this situation, using
contracts and/or robust internal governance of an airport entity as surrogates for traditional

regulation may function as a compromise between regulation and no-regulation.
V.C A Solution in the Time of the COVID-19 Pandemic

Air transport should have continued to increase, but the COVID-19 pandemic heavily hit the
industry. This illustrates the industry’s vulnerability in the face of unpredicted public safety events.
These recent events have reduced airlines’ need for airport services and, thus, reduced airports’,
as well as airlines’, profits. The application of laws and regulations on airport charges without

adequate changes to such unpredictability could be detrimental.

15 For example, a regulator can only prescribe rules on how charges should come into being, leaving the calculation
of exact charge rates to be determined by contracts or the corporate governance process. Besides, such private law
instruments can even re-state traditional regulation to improve implementation, although this thesis does not
recommend this red-tape regulation approach.
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Accordingly, the current pandemic and other possible unpredicted events are motivators to
implement more flexible governance for a quick response. A private law approach uses
mechanisms that can reach that end: parties can incorporate a force majeure clause in a contract,
offering adjusted-charge schemes in case an event like the COVID-19 pandemic should take
place.® At a corporate governance level, an airport operator may quickly respond to such

challenges in a bottom-up way, by making corporate decisions.
V.D Extension to a Broader Scope

This thesis provides key takeaways for a broader scope. First, airport charges regulation is a small
picture of a broader theme of airport economic regulation. The discussions and methodology in
this study can be referred to for other aspects of airport economic regulation. Second, airports and
other infrastructures share similar natures, and | hope that this thesis may shed light on regulation

in other infrastructures.

VI Outline of the Thesis

Chapters 1, 2, and 3 criticise traditional airport charges regulation, setting a general rationale as to
why it can be problematic to airport charges and the need to think creatively to find more
possibilities. Chapter 1 focuses on the assessment of market power as a preliminary step in order
to draw a line between airports that are to be regulated with significant market power and those
that are not. | argue that no matter where one draws the line, it can be problematic. Chapter 2
examines the international regulatory regime championed by Article 15 of the Chicago Convention
on airport charges. On the one hand, this regime is short of binding norms. On the other hand, from
the four basic principles on airport charges emanate substantive values that should be widely relied
on in the regulatory process. Chapter 3 turns to a key actor in traditional command-and-control
regulation, namely, a regulator. This chapter argues that good regulation requires an independent

regulator, while people usually understand such independence in an incomplete way.

Chapters 4 and 5 discuss how a private law approach can serve as an alternative to traditional
regulation. Chapter 4 uses three case studies, the UK, Canada, and India, to show how corporate

governance and contracts have been adopted in airport charges regulation. Some lessons have also

16 See Chapter 5.6.5.
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been drawn from these jurisdictions. These case studies offer readers vivid demonstrations of a
private law approach and prove that this approach is feasible in practice. Based on these case
studies, Chapter 5 systematically articulates what the private law approach is, why we need it, and

how to apply it. This chapter is the core and the methodological part of the thesis.

Chapter 6 focuses on ground handling services, a category of charges that is unique in nature.
These services sit between aeronautical services, which are traditionally subject to regulation, and
non-aeronautical activities, which are considered to be regulation free. It is thus worth discussing
whether ground handling services should be regulated and how private law could be involved. This
chapter will examine how a private law approach, particularly a contractual approach under the

overarching “private law approach” label, can avoid the risk of overcharging.

Finally, from an international perspective through ICAO, Chapter 7 explores how this
specialised agency of the United Nations in the regime of civil aviation governance can
contribute to airport charges regulation. This chapter particularly examines the soft-law making
function of ICAO and how this function can be adopted in facilitating a private law approach of

airport charges regulation.
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1 Understanding Airport Market Power and Defining Regulated
Airports

This chapter covers two issues, namely whether airports have market power and how selected
jurisdictions define which airports should be subject to regulations as to charges they impose. The
former issue serves as a basis for the second issue. The first part of this chapter discusses the first
issue by exploring why market power is the premise of price regulation and examines several
significant factors that can increase airport competition to assess if they suffice to create a market
without regulation. The second, third, and fourth parts discuss the second issue, exploring how
Australia, the EU, and Ireland (as a specific jurisdiction in the EU) evaluate the market power of
airports and consequently determine which airports are subject to charge regulation.t” Although
the regulatory approaches adopted by these countries or regions have their own particular values,
they have different limits in practice, leading to unwanted regulatory results. Accordingly, the fifth
part of the chapter concludes that traditional regulation may not serve as the best solution. We may

need to find another approach.
1.1 Market Power
1.1.1 Market Power as the Rationale for Regulation

Airport regulation is an issue of competition law. Generally, it is market power, which may not be
subject to effective market competition and may be abused, that requires regulation.'® The need

7 The choices of these countries are based on the consideration that the EU, on the one hand, represents an important
aviation market where competition is fierce. | choose Ireland to examine how it implements European law. On the
other, different from the market dynamic in Europe, the Australian aviation market has a relatively small population
and Australian cities are isolated.

18 See David Starkie, “Airport Regulation and Competition” (2002) 8:1 Journal of Air Transport Management 63—72
at 63. Such market power in the airport context has been argued as a natural monopoly. See Mark Smyth & Brian
Pearce, IATA Economics Briefing No 6: Economic Regulation (Montreal, Quebec: IATA, 2007). The natural
monopoly of airports has also been demonstrated from both pragmatic and theoretical aspects. The pragmatic aspect
points out that airports hardly have substitutes, while the theoretical reason is proved by the theory of market failure
applied to public utilities and airports. See OECD, Airport Regulation Investment and Development of Aviation (Paris,
2010) at 20; Peter Forsyth, “The Impacts of Emerging Aviation Trends on Airport Infrastructure” (2007) 13:1 Journal
of Air Transport Management 45-52 at 45.
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for airport charges regulation is justified by the possibility that airports abuse their market

dominance. How to restrain market power is an important debate on airport charges regulation.®

It has been suggested that regulation should only step in when a relevant market has no sufficient
competition. Thus, recognising the degree of market power should precede regulatory activities.?
The imposition of charge regulation on airports that reach certain market-power benchmarks

would safeguard welfare, even though this is not necessarily the status quo in some countries.?

Conventionally, the notion of a natural monopoly explains the origin of market power, thereby
triggering regulation.?? A natural monopoly exists where essential natural resources for the public
are highly centralised. In other words, the sunk cost in these areas is too high to enable competition
among many suppliers. In this situation, the market will perform at its optimum only when one
supplier provides products.?® Baumol considers natural monopoly as calculative work to figure out
the number of producers to reach the most efficient productivity.?* Particularly, when a “single
firm production will be most economical —that we are dealing with a natural monopoly”.? Carlton
and Perloff opine that if total production costs increase when two or more firms get involved in a

market, the single firm in that market suffices to make a natural monopoly.?®

Airports and their networks are able to accumulate significant market power, having embraced this

natural monopoly notion a long time ago.?’ Like other infrastructural sectors including gas, water,

19 See D N M Starkie, Aviation Markets: Studies in Competition and Regulatory Reform (Aldershot, England,;
Burlington, VT: Ashgate, 2008) at 135.

20 \vvarsamos observes that market power assessment became increasingly significant in order to decide if regulation
should be made upon airport charges. See Stamatis Varsamos, “Single Till V. Dual Till and the Paradox of Airport
Competition” (2019) 44:4 Air and Space Law 409423 n 63; Andreas Polk & Volodymyr Bilotkach, “The Assessment
of Market Power of Hub Airports” (2013) 29 Transport Policy 29-37 at 29.

2L In many cases, airport charge setting needs governmental approval, regardless of their market power. See Sven
Maertens, “Estimating the Market Power of Airports in Their Catchment Areas—A Europe-Wide Approach” (2012)
22 Journal of Transport Geography 10-18 at 11.

22 For a general introduction of a natural monopoly, see Richard A Posner, “Natural Monopoly and Its Regulation”
(1969) Stanford Law Review 548-643 at 548.

23 See Ibid; William J Baumol & Robert D Willig, “Fixed Costs, Sunk Costs, Entry Barriers, and Sustainability of
Monopoly” (1981) 96:3 The Quarterly Journal of Economics 405-431 at 409.

24 See J Baumol William, “Contestable Markets: An Uprising in the Theory of Industry Structure” (1982) 72:1 The
American Economic Review 1-15 at 6.

2 |bid.

2% Dennis W Carlton & Jeffrey M Perloff, Modern Industrial Organization, 4th ed (Pearson Education, 2015) at 128.
27 Jon Stern summarises that many economic studies on utility regulation started from natural monopolies. See Jon
Stern, “What Makes an Independent Regulator Independent” (1997) 8:2 Business Strategy Review 67—74 at 69. Peter
Forsyth suggests that in contrast with the countervailing power in negotiation, airports have a great natural
monopolistic power, for example. Britain, Japan, New Zealand, and Australia. See Peter Forsyth, “Price Regulation
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and electricity, a traditional view holds that the airport industry is naturally monopolistic as a
whole.?® The rationale seems simple: it is ineffective to build another competing airport in close
proximity to the first airport. IATA, on behalf of the airlines’ interests, persists in arguing that
many airports have in the past and may continue to be exploiting their natural monopolistic
power,?® observing that airports are capital-intensive and to have many airports operate in one
catchment is uneconomical.®® Theoretically, the notion of market failure underpinned by the
character of a natural monopoly for airports demonstrates the importance of introducing regulation

and regulators, accordingly, especially when the ownership of an airport is in private hands.3!

However, many factors can enhance the competition between airports. The traditional stereotype
of a natural monopoly becomes inappropriate to define the industry without detailed analysis of
the market power of airports on a case-by-case basis.*? In line with the emergence of these factors
that reshape the competition among airports, critics have emerged to challenge with empirical
evidence the assumption that airports are natural monopolies.®® Similar views particularly arise
from airports and their interest groups. A typical example is the Airport Council International
(ACI), which represents the interests of airports worldwide.3* Despite the critiques of the

observation that airports are all natural monopolies, substantial market power can still be realistic

of Airports: Principles with Australian Applications” (1997) 33:4 Transportation Research Part E: Logistics and
Transportation Review 297-309 at 300. Peter Gerber justified the regulatory measures before privatising an airport
with the pre-assumption of a natural monopoly. See Peter Gerber, “Success Factors for the Privatisation of Airports—
An Airline Perspective” (2002) 8:1 Journal of Air Transport Management 29—-36.

28 See Franziska Kupfer et al, “Economic Regulation of Airports: The Case of Brussels Airport Company” (2013)
1:1-2 Case Studies on Transport Policy 27-34 at 30.

2 See IATA, “Economic Regulation of Airports and Air Navigation Services Providers”, online (pdf): <
https://www.iata.org/contentassets/4eae6e82b7b948b58370eb6413bd8d88/economic-regulation.pdf>.

30 Mark Smyth & Brian Pearce, supra note 18 at 17. IATA also inspiringly denotes that competition between hub
airports for transfer passengers is largely due to the competition among airlines regarding their fares, routes, and
service quality. See Ibid at 4.

81 Hans-Martin Niemeier, Regulation of Large Airports: Status Quo and Options for Reform (OECD/ITF Joint
Transport Research Centre Discussion Paper, 2009) at 11.

32 Starkie, supra note 18 at 68.

33 A case study on the Brussels Airport Company contests that it is not a natural monopoly. See generally Kupfer et
al, supra note 28. Another study argues that European airports have fierce competition, and we should reconsider the
prevalent theory of airport natural monopoly. See generally Martin H Thelle & Mie la Cour Sonne, “Airport
Competition in Europe” (2018) 67 Journal of Air Transport Management 232-240.

34 Some data reveals competition between airports in Europe, which is intense, and many airports, instead of increasing
charges, have decreased them. See ACI Europe, The Competitive Edge: Airports in Europe (2017) at 33. Niemeier
notices the tension between IATA and the ACI regarding the natural monopolistic position of airports. However, he
seems to have misunderstood the ACI’s position, as the ACI did not claim that airports should be completely free from
being regulated. It instead suggested economic oversight, which is consistent with the level of competition in the
market. See Niemeier, supra note 31 at 14; ACI, ACI Policy Handbook (2018) at 18.
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for some airports, even if it is not monopolistic power. Accordingly, certain levels of regulation
are still needed.®® Those against the presumption of a natural monopoly do not deny that many
airports still have significant market power. They also admit that the degree of market power varies
from one airport to another, particularly in Europe.®® It has, nevertheless, been accepted that,
regardless of the countervailing power from airlines, the market power of airports is too enormous
to be offset.%’

1.1.2 Increasing Competition Among Airports — Does Market Power Still Exist?

1.1.2.1 The Development of Low-Cost Carriers as Countervailing Power

Countervailing power refers to the counterbalance, mainly from airlines, to the exercise of airport
market power. When the threat of airlines to switch airports is considerable enough to cause

airports to change their behaviour, regulation would appear burdensome.

A recent report observed that between 2010 and 2016, low-cost carriers (LCCs) contributed 76%
of capacity growth at European airports.®® The development of LCCs reshapes the competitive
landscape among airports for the following reasons. Due to the low-price strategy of LCCs, they
are sensitive to any factors that may influence their operational costs, including charges levied by
airports.*® As airports exercise market power, even a slightly unreasonable increase in charges may

force LCCs to switch airports. This is more likely to happen considering that most LCCs tend to

35 Kupfer et al, supra note 28 at 33.

3% Thelle & la Cour Sonne, supra note 33 at 240.

37 Dan Elliot suggests that the strong buyer power of airlines functions downstream in the process. To put it another
way, it does not substantially mitigate the market power of airports, but only determines which airlines survive in the
market, and then negotiate with airports at the next level. See Dan Elliott, “Airport market power: Is Inter-Airline
Competition Relevant?”, (2016), online: Frontier Economics <https://www.frontier-
economics.com/media/2441/airport-market-power.pdf>. In New Zealand, the Commerce Commission addresses that
the countervailing power of airlines alone, precisely Air New Zealand, is unlikely to balance the market power of
airports. See Offices of the Ministers of Transport and Commerce, Commerce Act Review: Airports, Cabinet Paper
(2007) at 23.

%8 Many countries use countervailing power as an indicator to assess an airport’s market power, for instance, the UK
evaluates airlines’ countervailing power in its airport market power assessment. See Civil Aviation Authority, Market
Power Test Guidance, CAP 1433 (2016) at para 4.35. Australia is another example. See Productivity Commission,
Economic Regulation of Airports: Inquiry Report (Overview & Recommendations), No 92 (2019) at 8.

39 See ACI Europe, supra note 34 at 5.

40 See AIRLIVE, “The Rapid Rise of Low-Cost Carriers in Europe”, (29 June 2017), online: AIRLIVE
<https://www.airlive.net/news-the-rapid-rise-of-low-cost-carriers-in-europe/>.
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operate among regional or secondary airports, which have less market power than hub airports.**
Due to the high sensitivity to cost control and charge increase by airports, LCCs do not rely on
certain hubs as some major airlines do. As a consequence, they can switch airports easily. Also,
LCCs do not tend to operate using a network strategy, and this characteristic makes it easier for
them to change airports than traditional legacy airlines.*? A related argument is that smaller
airports may be more dependent on LCCs.** LCCs may dominate the negotiation process regarding
charges and services with airports, with a threat to switch to other airports should their preferences
not be satisfied.** As Forsyth notes, LCCs introduce price-sensitive passengers to secondary

airports and spare slots of major airports; they reduce the demand for major airports.*®

When LCCs are more engaged in long-haul flights that are provided in secondary airports, the
significance of major airports may be mitigated, although long-haul flights are conventionally
provided by major airports.*® Simply put, LCCs accelerate competition between major and

secondary airports.

Nevertheless, LCCs are unlikely to completely prevent airports from exercising market power,
especially for major airports. First, the price-sensitive feature determines that LCCs do not have
much impact on major airports because these airports are already congested. Second, even though
LCCs develop the potential capacity of secondary and regional airports for lower charges, they
still hope to extend business at major airports, even at the cost of higher charges.*” This indicates

a lasting market power for major airports. Competition brought by LCCs at major airports is also

41 See ICAO, Definition and Identification of Low-Cost Carriers, Working Paper (STA/10-WP/9) (Montréal, 2009)
at para 3.4; Charles E Schlumberger & Nora Weisskopf, “The Transferability of the Low-Cost Carrier Business Model
to Developing Countries Section I: Leading Articles: Air Law” (2013) Annals Air & Space L 1-54 at 5.

42 See Starkie, supra note 18 at 67.

43 A mutually dependent relationship is built between both sectors, for example, London Luton Airport. See Graham
Francis, lan Humphreys & Stephen Ison, “Airports’ Perspectives on the Growth of Low-Cost Airlines and the
Remodeling of the Airport—Airline Relationship” (2004) 25:4 Tourism Management 507-514 at 513.

4 Ibid.

45 See Forsyth, supra note 18 at 49.

46 |bid.

47 Ibid at 50. Kapetanovic noticed the blurred border between LCCs and legacy airlines, because LCCs are moving
towards hub airports to attract business travellers, in the meantime, legacy airlines increasingly cut frills of their
services to save costs. This undermines the chance of benign operation for small airports. See Ana Kapetanovic,
“Opening of Airport Services’ Market: Regulatory Framework and Problems with Its Application” (2016) 66 Zbornik
PFZ 269 at 285. For an empirical study on how LCCs show a tendency to compete with legacy airlines for slots at
major airports, see generally Frédéric Dobruszkes, Moshe Givoni & Timothy Vowles, “Hello Major Airports,
Goodbye Regional Airports? Recent Changes in European and US Low-Cost Airline Airport Choice” (2017) 59
Journal of Air Transport Management 50-62.
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very likely to offer these airports an additional competitive edge. People have argued that some
LCCs operate at major airports because other LCCs have reserved slots in secondary airports.*® If
so, it implies that these fully-loaded secondary airports may not have a crisis of a shortage of users.
In a word, competition among LCCs may consolidate the market power of secondary airports.
However, one should note that it is the subsidies that permit many secondary airports to offer lower
charges to LCCs, considering these airports can hardly achieve economies of scale.*® Subsidies

are not sustainable as a long-term solution.>°
1.1.2.2 Countervailing Power from Concentrated Airlines

If one regards airports as upstream players,> airlines should accordingly be seen as downstream
players.>? Competition also exists among airlines. When an airline market is highly concentrated,
a few airlines occupy a considerable market share; these dominant airlines may have established
strong bargaining power to negotiate lower charges with airports. Notably, numerous small

airports only serve a few airlines.>® In this situation, airports can be highly dependent on airlines.>*

Countervailing power from airlines can be restricted by many elements. One restriction lies in the
capacity of nearby airports and other substitutive airports to serve an airline, as was noticed during

the assessment process of Amsterdam Schiphol Airport.>® Another limit is that, if an airport serves

“8 For example, Southwest Airlines dominated in Chicago Midway Airport so that some other LCCs, say, Frontier and
Spirit, were pushed to O'Hare Airport, which is the major airport in Chicago. See Dobruszkes, Givoni & Vowles,
supra note 47 at 59.

49 Forsyth, supra note 18 at 49.

%0 Ibid at 50.

51 Airports stay upstream as they are infrastructure services providers.

52 In this upstream (airports)-downstream (airlines) relationship, airports provide services that airlines can purchase
and use. For discussions on examples that adopt this model, see generally Jonathan Haskel, Alberto lozzi & Tommaso
Valletti, “Market Structure, Countervailing Power and Price Discrimination: The Case of Airports” (2013) 74 Journal
of Urban Economics 12-26; Anna Bottasso et al, “Competition, Vertical Relationship and Countervailing Power in
the UK Airport Industry” (2017) 52:1 Journal of Regulatory Economics 37-62.

53 When assessing the market power of regional airports in Australia, the Productivity Commission noticed that more
than half of 103 regional airports have only one regular airline user, effectively mitigating airport market power. See
Productivity Commission, supra note 38 at 12. Another empirical study suggests that a higher market share of LCCs
and other airlines are related to a greater level of negotiating power in front of airports. See Germa Bel & Xavier
Fageda, “Privatization, Regulation and Airport Pricing: An Empirical Analysis for Europe” (2010) 37:2 J Regul Econ
Journal of Regulatory Economics 142-161 at 158.

5 In the U.S., many airlines have gained control over airport gates through long-term agreements. See Xiaowen Fu,
Winai Homsombat & Tae H Oum, “Airport-Airline Vertical Relationships, Their Effects and Regulatory Policy
Implications” (2011) 17:6 Journal of Air Transport Management 347—353 at 348.

% See Oxera, “Market Power Assessments in the European Airports Sector”, (2017) at 9, online (pdf):
<https://www.oxera.com/wp-content/uploads/2019/01/Market-power-assessments-in-the-European-airports-sector-
1.pdf>.
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a catchment area that contains irreplaceable resources — e.g., culture, business, tourism — these
destinations cannot be substituted.>® Thus, countervailing power may not function effectively.®’
Moreover, when the internal airline market is competitive, the possibility to exercise

countervailing power is likely to be weakened.>®

Hence, countervailing power from airlines is unlikely to thoroughly offset the market power of
airports. Nevertheless, it is important to understand these restrictive elements on airlines’
countervailing power before carefully assessing airport market power for proportionate

governance.
1.1.2.3 Increasing Needs for Vacation Flights

For passengers looking for a sun-and-beach vacation, airports that serve catchment areas with
leisure resources may compete. A primary reason is that, for the vacation flight market, passengers
are more price- than route-sensitive.>® Passengers will not fix their choices as they only look for a
place for vacation. Airports located in qualified destinations generate fierce competition.®® Such
competition can occur at two ends — an origin dimension®® and a destination dimension.? In the
origin dimension, in the case KLM/ Martinair, the European Commission concluded that, to a
degree, airports in Dusseldorf and Brussels are substitutes for Schiphol Airport for long-haul

flights.®® For the destination dimension, competition exists among airports serving different

% This does not deny that destinations with a similar nature, for example, cities with sun and beaches, may substitute
each other. A detailed discussion is in the next section.

57 This opinion was raised when Australia suggested that Sydney, Brisbane, Perth, and Melbourne airports have
significant market power. See Productivity Commission, supra note 38 at 11.

%8 See Ibid.

%9 See EC, Commission Decision of 17/12/2008 declaring a concentration to be compatible with the common market
and the functioning of the EEA Agreement (Case No COMP/M.5141 — KLM/ Martinair) [2008] at 135.

80 Steer Davies Gleave, “Support Study to the Ex-Post Evaluation of Directive 2009/12/EC on Airport Charges”, (2017)
at 22, online (pdf): European Commission <https://op.europa.eu/en/publication-detail/-/publication/8e6db69a-e601-
11e7-9749-01aa75ed71al>.

61 Soames and Goeteyn argue that the airports in the origin dimension can be categorised in two ways, namely,
substitutive airports that serve the same city, and those that are not located in the same city but serve the same
catchment area. See Trevor Soames & Geert Goeteyn, “Competition and Regulatory Issues in the Aviation Sector
Post September 11th: Overview of the Main 2002 Developments” (2003) Bus L Int’1 137 at 141.

62 See Una McLaughlin, “Head in the Clouds? Is the European Commission's Analysis of the "Relevant Market" in
Airline Mergers Appropriate?” (2014) Annals Air & Space L 595-622 at 615.

8 See EC, supra note 59 at para 132. Information from travel agencies reveals that a ratio between 5% and 25% of
leisure passengers in the Netherlands would change to airports in Dusseldorf and Brussels should Amsterdam increase
charges by 5-10%, meanwhile substitutive routes are available. This finding has also been justified by another survey
from the perspective of customers, pointing out that almost half of the total investigated customers will make this
airport-change decision. See Ibid at paras 130-131.
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destinations that all have the capacity to meet the passengers’ requirements. These airports may be
exchangeable and, thus, consist of a relevant market. A survey based on five “sun and beach”

destinations in the Caribbean area supports this claim.5

Yet, the prosperity of vacation flights in both dimensions is unlikely to establish a fully competitive
airport market. The passengers that may choose to change to another airport for lower prices are
usually not in short-haul flights because the extra time involved in switching to a further airport
adds too much in total travel time.®® Even for long-haul flights, a study reveals that only a small
proportion of Frankfurt passengers are willing to fly from Amsterdam, Zurich, or Brussels for
long-haul flights, especially, transatlantic flights. In this case, they need to take cross-border land

transport first.®

In addition to the consideration of competition among airports, the market power of airlines as
downstream actors is also crucial.®” When the downstream market lacks effective competition,

airlines may not pass on benefits, the result of competition between airports, to passengers.®®
1.1.2.4 Connecting Flights Reshaping Competition Among Hub Airports

An increasing number of connecting flights accelerates competition among transfer airports,
especially global hub airports.®® As more hubs are built with better capacity, passengers have
access to higher frequency connecting services.’® In recent years, four Middle Eastern airports —

8 As noted, the proportions of customers who would change their destinations to Punta Cana, Cancun, Aruba, Curacao,
and Havana as prices increase are, respectively, 34%, 25%, 17%, 14%, and 13%. The European Commission sees
these numbers as an indicator to show that price elasticity is high among these destinations. See EC, supra note 59 at
para 139.

8 For short-haul flights, passengers are usually unwilling to switch airports even if there is a price difference,
demonstrating that although substitutive flights are available, the first-choice airport has a competitive edge over other
close airports. See EC, Commission Decision of 11/08/1999 declaring a concentration to be compatible with the
common market, [1999] OJ, C 096 at para 28.

% Soames & Goeteyn, supra note 61 at 141.

67 See M Pilar Socorro, Ofelia Betancor & Ginés de Rus, “Feasibility and Desirability of Airport Competition: The
Role of Product Substitutability and Airlines’ Nationality” (2018) 67 Journal of Air Transport Management 224231
at 231.

% |bid at 229.

% Hubs compete with each other to cooperate with more airline users and operate diverse services. See Kapetanovic,
supra note 47 at 283. Taking the YUL-PEK itinerary, from Montreal to Beijing by a connecting flight, as an example,
at least Toronto Pearson Airport, Vancouver International Airport, LaGuardia Airport in New York, Chicago O’Hare
International Airport, Dulles International Airport, and Guangzhou Baiyun International Airport will compete against
each other as intermediate hubs.

0 Copenhagen Economics, Airport Competition in Europe (Copenhagen, 2012) at 60.
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Doha, Dubai, Abu-Dhabi, and Istanbul — have rocketed in global airport competition.”* These hubs
have imposed immense pressure on traditional European hubs in the connecting-flights market.
Passengers that originally adhered to European hubs are gradually shifting to Middle Eastern ones,

especially Dubai Airport.”

Nevertheless, transfer passengers, a target group that brings increasingly fierce competition among
global hubs, only form part of total passengers. In addition to them, one should still take a holistic
view to understanding market power with the consideration of other types of passengers. Full

competition among hubs has yet to come.
1.1.2.,5 Competition Among Airports in Close Proximity

This issue partly overlaps with the previous discussion on LCCs concerning competition among
neighbouring departure airports. This is even more so the case in Europe, as cross-border airports
are within a reasonable surface-transport distance to each other.” The Civil Aviation Authority of
the UK found that 71% of surveyed passengers deem the convenience of surface transport to an
airport the main reason to choose a departure airport.”* IATA further notes that passengers are

inclined to use local airports, despite the fact that neighbouring airports offer substitutive flights.”

As many major cities own two or more airports, one may question whether airports in the same
city establish a fully competitive dynamic. While competition exists between multiple airports
serving the same city, different airports often target different groups, for instance, time-sensitive
and non-sensitive groups. Hence, they may not belong to the same relevant market to a degree and
thus do not generate enough competition in that market.”® The major airport in a city is likely to

have a competitive edge over other smaller airports in terms of flight frequencies and the number

T Adam Seredynski, Competition for Connecting Traffic Between Europe and Asia Among European and Middle
Eastern Hubs, Working Paper (Johannes Gutenberg-University Mainz, 2016) at 13.

2 |bid.

73 See Chapter 1.3.2 that criticises the EU Airport Charges Directive’s threshold to regulate the biggest airport in each
member state regardless of its annual passenger numbers.

74 Civil Aviation Authority, Consumer Research for the UK Aviation Sector, CAP 1303 (2015) fig 15.

75 James Wiltshire, Airport Competition: Myth or Reality?, IATA Economics Briefing (IATA, 2017) at 12.

76 In assessing whether the airports in London are substitutive for each other, the European Commission did not see
the route between London Stansted Airport and Frankfurt—Hahn Airport as one in the same market with other routes
between London and Frankfurt, particularly for time-sensitive passengers. See Joos Stragier, Airline Alliances and
Mergers: The Emerging Commission Policy (2001) at 6.
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of connecting cities. This advantage is significant against a business-travelling background. A

typical case is London Heathrow Airport.””

Another factor restricting competition among airports operating in the same city falls in the
ownership and management sphere. If these airports are owned and managed by the same entity,
they could be strategically governed and operated in a monopolistic manner in light of a lack of

competition between different actors.”
1.1.2.6 Competition from Other Modes of Transportation

Air transport faces challenges from land and maritime transport; however, two factors may
influence their capability. One factor is distance. Land transport may compete with short-haul air
transport, as the aforementioned situation in Europe vividly illustrates.” Yet, long-haul and
transnational travel are more reliant on air transport for their speed and capacity to save time. Land
transport is only possible when infrastructure, such as railways, that calls for huge capital
investments is in place. Another factor is a location’s geography. Some small island countries
cannot connect to other regions via land transport. Similarly, landlocked countries cannot use
maritime transport. This restrictive factor is partly why ICAO began the initiative “No Country
Left Behind”.8°

1.1.3 Revisit the Public Good Character of Airports Against a Global Pandemic
Background

" Ibid n 19.

8 Shanghai, a populous city in China, has Pudong and Honggiao airports. Shanghai International Airport Co., Ltd.,
which is a listed company owned by a wholly state-owned company, operates Pudong Airport. This state-owned
company also substantially controls Honggiao Airport. This means that both airports are substantially controlled by
one state-owned company. See Shanghai International Airport Co, Ltd, “Shanghai International Airport Co., Ltd.
2019 Annual Report”, (2020) at 43, online (pdf):
<http://www.shanghaiairport.com:8081/uploadfiles/2020/04/20200401092702272.pdf> [translated by author].

79 See Luxembourg v Parliament and Council, C-176/09, [2011] ECR 1-03727 at para 19.

80 Nevertheless, a more important reason to adopt this initiative is that many states have difficulties implementing
ICAO’s standards and recommended practices (SARPs), as revealed by ICAO’s Universal Safety Oversight Audit
Programme (USOAP) and the Universal Security Audit Programme (USAP). See No Country Left Behind (NCLB)
Initiative, ICAO Assembly Res A39-23, 6 October 2016, ICAO Doc 10075 at 1-118 [ICAO Res A39-23]
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Since the end of 2019, the globally disruptive COVID-19 pandemic has heavily hampered the
aviation industry.8! Consequently, airlines are in great danger of being bankrupt.®? Legacy airlines
are more likely to survive thanks to state and industrial aids®® compared with small airlines, which

are vulnerable due to insufficient capital reserve.®

However, the scenario for airports may be different, although the risk of airport bankruptcy is valid.
First, as essential infrastructure, airports are too important to close and, thus, will remain
operational .®® The government can often perform a “deus ex machina” and take over an airport
when its operator leaves the market.®® Second, an emergency, such as the COVID-19 pandemic,
indicates a temporary refocus on an airport’s essential role. During the pandemic, for example,

some commercial airports were strategically transformed into evacuation airports to transport

81 For figures showing how COVID-19 has hampered the industry, see generally ICAO, “Economic Impacts of
COVID-19 on Civil Aviation”, online: <https://www.icao.int/sustainability/Pages/Economic-Impacts-of-COVID-
19.aspx>.

82 In spite of many bailout plans, some airlines filed for bankruptcy. Virgin Australia looked for bankruptcy protection
after the Australian government rejected to offer them a 1.4 billion Australian dollars loan. See The Associated Press,
“AP Explains: What Virgin Australia’s Bankruptcy Move Means”, The New York Times (23 April 2020), online:
<https://lwww.nytimes.com/aponline/2020/04/23/business/bc-as-australia-virgin-ap-explains.html>.

Regarding the precarious situation of airlines, a consultancy found that but for governmental and industrial
coordination, the majority of all airlines would go bankrupt by May 2020. See CAPA, “COVID-19. By the end of
May, most world airlines will be bankrupt”, (17 March 2020), online:
<https://centreforaviation.com/analysis/reports/covid-19-by-the-end-of-may-most-world-airlines-will-be-bankrupt-
517512>,

8 See Sascha Albers & Volker Rundshagen, “European Airlines’ Strategic Responses to the COVID-19 Pandemic
(January-May, 2020)” (2020) 87:101863 Journal of Air Transport Management at 5. However, state aid can be
associated with governmental intervention on the operation and management of routes, and even airline company
management. This is even more so the case for legacy airlines. See Ibid.

8 See The Associated Press, supra note 82. Some airlines and their affiliated companies, such as Flybe and four
subsidiaries of Norwegian, all declared bankrupt. See William Hogarth, “Norwegian Subsidiaries Declare
Bankruptcy”, (20 April 2020), online: UK Aviation News <https://ukaviation.news/norwegian-subsidiaries-declare-
bankruptcy/>.

8 Following the trend of privatisation, airports are widely operated via concessions. Under a concession, the
government usually holds the ownership of the land of an airport, while transferring the right of operation to a
concessionaire, which is an airport operator. As an operator becomes bankrupt, a government may choose to take over
an airport’s operation, according to the concession agreement. Furthermore, it can call for eligible bidders to take over
the concession. Aeroportos Brasil Viracopos, which was the operator of Brazilian Viracopos Airport, filed for
bankruptcy in 2018. After the approval of the debt restructuring plan, the Brazilian government can offer the
concession to Aeroportos Brasil Viracopos again. Interestingly, some concession clauses of Viracopos Airport regard
airports as essential services. See Bnamericas, “Spotlight: What’s next for Brazil’s Viracopo airport?”, online:
Bnamericas <https://www.bnamericas.com/en/analysis/spotlight-whats-next-for-brazils-viracopos-airport>.

% |n addition to the solution of taking over an airport’s operation, the government also saves airports by loans or grants
for urgent situations. To fight the COVID-19 virus, the U.S. government passed the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act), which gave airports a 10 billion dollars aid. See Coronavirus Aid, Relief, and
Economic Security Act, Pub L No 116-136, 134 Stat 281 at 596 (2020) [CARES Act].
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patients, e.g., Paris Orly Airport.8” A refocus also occurred when cargo flights increased due to the
growing need to deliver medical supplies.® Airports, especially those in remote communities, are

even recognised as “lifeline services”.®

Therefore, although both airlines and airports are in a dire situation, airports seem to be more stable
and too essential to fall as public goods. The COVID-19 pandemic crisis illustrates the relatively
strong power of airports, whose commercial risks are less emergent than those associated with
airlines, at least in terms of bankruptcy. In response to the robust situation of airports, a lack of
regulatory measures may allow airports to abuse their market power, particularly in an emergency

when airport services are necessary.

To conclude, significant market power requires airport regulation. The above-discussed
competition restraints are not strong enough to entirely offset the market power of airports. Thus,
a certain degree of competition among airports exists, but not enough to completely preclude the
imposition of regulation. This is even more the case when the public-good characteristic of airports
is made even more significant during a public health crisis. Major airports, vis-a-vis small or
regional airports, are more likely to hold significant market power and, thus, give rise to a more
pressing need for regulation. The degree of market power varies from one airport to another,
depending on their specific situations.®® Thus, it is necessary to employ proportionate regulatory
measures rather than an all-or-nothing approach for proportionate governance. An ideal practice
is to respect the principle of proportionality in defining market power and accordingly determine

the measures of regulation.

8 Aviation Pros, “WFS Keeps Orly Flying for Vital Air Cargo Supplies”, (30 April 2020), online:
<https://www.aviationpros.com/ground-handling/ground-handlers-service-providers/press-
release/21136227/worldwide-flight-services-wfs-keeps-orly-flying-for-vital-air-cargo-supplies>.

8 The prosperity of cargo flights shows the vital role of airports in spite of the frozen passenger flight market. See
Federal Aviation Administration, “Information for Airport Sponsors Considering COVID-19 Restrictions or

Accommodations”, (29 May 2020) at 4, online (pdf):
<https://www.faa.gov/airports/airport_compliance/media/Information-for-Airport-Sponsors-COVID-19-Updated-
29May2020.pdf>.

8  Natasha Frost, “Coronavirus-hit airports are on the brink of failure”, online: Quartz

<https://qz.com/1824619/coronavirus-hit-airports-are-on-the-brink-of-failure/>.

% An airport’s size, its relationship with airlines, and its potential growth mutually determine its market power. A
“nuanced approach” is necessary to recognise market power. See Matthias Finger, “How to Find an Agreement on the
Future of Airport Charges Regulation”, (28 May 2018) at 2, online (pdf): European University Institute
<https://fsr.eui.eu/wp-content/uploads/Matthias-Finger.pdf>.
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This chapter next examines how Australia, the EU, and Ireland assess airport market power and

define the scope of airports under regulation.

1.2 Australia

1.2.1 The Productivity Commission and the Australian Competition and Consumer

Commission

The Productivity Commission (PC) and the Australian Competition and Consumer Commission
(ACCC) co-regulate. The PC assumes more responsibilities than the ACCC in making an initial
judgement regarding which airports should be subject to regulation.®® It analyses airport market
power and makes recommendations to the government.% The government values the PC’s
opinions and usually accepts these recommendations,® despite the fact that the PC functions on
an advisory basis. In 2002, 2006, and 2011, the PC successfully brought reforms onto the
regulatory map, gradually loosening regulation and shortening the airport list encompassing those

with the most significant market power.%

Unlike the PC, the priority of the ACCC is to implement regulatory measures issued by the
Australian government, which it derives from the PC’s recommendations. In this context, the
ACCC monitors the prices and service quality of four airports that are currently regulated on an
annual basis.*® The authority to monitor comes from Part VIIA of the Competition and Consumer

% The PC makes public inquiries based on the collected information to review airports’ market power and regulatory
effectiveness roughly every five years. See Productivity Commission, Economic Regulation of Airports: Inquiry
Report, No 92 (2019) at 4-5 & 48.

92 See Australian Competition and Consumer Commission, Productivity Commission Inquiry into the Economic
Regulation of Airports: ACCC Submission in Response to the Issues Paper (2018) at 16.

9 See Productivity Commission, supra note 91 at 6.

% In 2002, the PC recommended that only regional air services at Sydney Airport should remain in a stringent
regulatory regime, which is featured by price notification and price cap regulation. Meanwhile, charges at Adelaide,
Brisbane, Canberra, Darwin, Melbourne, Perth, and Sydney airports shifted to ACCC’s monitoring on a five-year
basis. After five years, whether this regulation should be changed depends on an updated review. Since 2006, Canberra
and Darwin airports were removed from the monitoring regime, because the PC reckoned that both had less market
power. In 2012, the PC found that the current monitoring regulation was still effective, and no airports had abused
their market power. To secure that the relatively strong market power is not misused by Sydney, Melbourne, Perth,
and Brisbane airports, these airports were still under the monitoring regime, which means that Adelaide Airport was
excluded from the monitoring regime. See Australian Competition and Consumer Commission, Australia Airport
Monitoring Report 2018-2019 (2020) at 180.

% Brishane, Melbourne, Perth, and Sydney airports, see Australian Competition and Consumer Commission, supra
note 92 at 7.
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Act 2010 (CCA) and Part 8 of the Airports Act 1996 (Airports Act).%® The only exception
regarding airport price regulation®” of the monitoring regime are the charges for regional services
provided by Sydney Airport.®® This exception is ex ante in nature, requiring pre-approval by an

authority when Sydney Airport proposes to increase charges.
1.2.2 The Evaluation Process

Generally, Australia adopts a light-handed and case-by-case approach to monitor the market power
of each airport. To assess market power,% the PC refers to a central concept, i.e., competitive
constraint, which indicates the extent of competition an airport operator may face and determines
the ability of an airport operator to unreasonably fix charges.'® This concept can be further divided
into several indicators including “barriers to entry or exit, competition from nearby airports,
opportunities for airlines to switch to another airport, and the nature of passenger demand for air

travel”,101

Next, when airports are proved to have significant market power, the PC examines if these airports
have been exercising market power before recommending regulation to intervene. The PC refers
to indicators of countervailing power, airline bargaining power, and the demand for airport
services.'%2 The threat of additional regulation has a deterrent effect on airports with market power
against exercising it.1% Different treatments of airports with market power and those exercising

market power denote Australian “light-handed”!® and reactive'® regulation on airport charges.

% |bid.

9 Air traffic control in Australia is subject to price notification, which is more stringent than monitoring regulation.
See Australian Competition and Consumer Commission, “Airports & aviation price notifications”, online: Australian
Competition and Consumer Commission <https://www.accc.gov.au/regulated-infrastructure/airports-
aviation/airports-aviation-price-notifications>.

9% See Competition and Consumer (Price Notifications—Aeronautical Services to NSW Regional Airlines) Declaration
2019 (2019),s 7.

9 See Productivity Commission, supra note 91 at 91.

100 See Ihid at 89.

101 |bid. The passenger demand indicator can also be understood as modal substitutes.

102 1pbid.

103 See Paul Lindwall, Economic Regulation of Airports — the Commission’s Draft Report (2019).

104 |ight-handed regulation possesses two characteristics — a preference for monitoring and a threat to impose
additional regulation. See Productivity Commission, supra note 91 at xvii.

105 Additional regulation applies only when the exercise of market power is observed, rather than when such exercise
is likely to happen. See Ibid at 7.
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These standards that are referred to when evaluating the market power of airports imply that the

PC looks closely into the airline side to predict the chance for airports to practise market power.
1.2.3 Airports in Three Tiers®

As a result of evaluating the market power of Australian airports, the airports are categorised into
three tiers indicating three levels of market power. These tiers are airports that have exercised
market power, those with market power but that do not exercise it, and those without significant
market power.%” Accordingly, different regulatory processes, namely price notification (pre-
approval), mandatory price monitoring, and voluntary self-reporting regulations apply,
respectively.1% This section next discusses the logic of the PC in defining airport market power

under each tier.
1.2.3.1 The First Tier: An Exceptional Price Notification Regime

This tier only contains partial services at Sydney Airport, with respect to its charge-setting
activities for regional air services. These services are subject to a type of stringent regulation called
price notification. This regulation requires an airport to notify the regulator of the increase in
airport charges. The regulator will determine whether to approve the price increase. This regulation
is more stringent than monitoring® and is supposed to be a solution consistent with the existing
exercise of market power.*'° Moreover, this solution also appears to be largely out of concern for
public interest to ensure regional air services — to facilitate flights between Sydney Airport and

other destinations in New South Wales.!!?
1.2.3.2 The Second Tier: A Mandatory Monitoring Regime

The second tier has four airports, which are considered to have significant market power, but are
unlikely to abuse it. They are Sydney,'!2 Melbourne, Brisbane, and Perth airports. Their charging
activities are monitored without any ex ante regulatory intervention. Although the PC recognises

106 This chapter adopts a type of airport categorisation different from the PC’s approach for a clear discussion.
107 See Productivity Commission, supra note 91 at 5.

108 See 1bid.

109 See supra note 94.

110 Australian Competition and Consumer Commission, supra note 92 at 42.

111 See Productivity Commission, supra note 38 at 28.

112 1t excludes pricing for regional air services which are subject to harsher regulation.
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that these four airports have significant market power, an empirical study focusing on the
light-handed regulation in Australia found that airlines estimate that most airports in Australia have
significant market power, making this tier one with real significance.'!3 The results of the market

power of the four airports are as follows:

(1) Sydney Airport is monopolistic regarding geography. As a destination, this airport has no

substitute and few alternatives from other transport;**

(2) Melbourne Airport is a hub without substitutes or competition from other modal transport.

Avalon Airport cannot compete with it;*1°

(3) Brisbane Airport faces competition regarding tourism from Gold Coast and Sunshine Coast
airports. But, these competitors’ flight schedules, travel time, and facilities are inadequate for them

to serve as substitutes to Brisbane Airport;*®

(4) Perth Airportis likely to be monopolistic at least in Western Australia, particularly for interstate

flights, though it is less strategically central than the other three monitored airports.t’

Even though these indicators are mostly applied in a domestic dimension, the PC examines the
market power of these airports at an international level adopting a similar logic: they are hubs for
cultural, commercial, and tourism purposes. Also, fierce competition between international flights

reduces airlines’ countervailing power.'18

1.2.3.3 The Third Tier: A Voluntary Reporting Regime

The third tier has two subsets. The first subset encompasses the other hub airports except for the
four ones in the monitoring regime, namely Adelaide, Cairns, Canberra, Darwin, Gold Coast, and
Hobart airports. The PC does not recognise their market power.''° For example, Adelaide and

Canberra airports do not have market power due to the preference of passengers or competition

113 See Gui Lohmann & Jakob Trischler, “Licence to Build, Licence to Charge? Market Power, Pricing and the
Financing of Airport Infrastructure Development in Australia” (2017) 59 Transport Policy 28—-37 at 32. For more
details from the empirical study on the market power of Australian airports, see Ibid at 31-33.

114 See Productivity Commission, supra note 91 at 11.

115 See Ibid.

116 See Ibid.

117 See Ibid.

118 See |bid.

119 See Ibid at 11-12.
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from other transport modes.*?® Accordingly, airports in this tier are subject to a self-reporting, but
voluntary, regime. They voluntarily publish information regarding the charge setting of

aeronautical services.'?

Notably, regional airports constitute the second subset and are subject to “voluntary, web-based

reporting”.122 However, this reporting requirement is short of regulation.?
1.2.4 Problems with the Australian Approach

1.2.4.1 Shortcomings in the Monitoring Regime

First, this threat-based strategy lacks precautionary effects. Although the monitoring regime is
backed by the idea of deterrence to impose a price control and notification regime, any transition
to a more stringent regime is likely to be delayed: a price control applies after the exercise of
market power, the regime’s involvement will come only after until damage has happened. This is
even more the case considering that the PC will update its regulatory measures when it relaunches
the next round of regulatory review, which is around five years after a previous one.?*
Consequently, the shift to a price notification regime would only be based on a situation where
some users have already suffered through the misuse of market power. Therefore, under
Australia’s regulatory logic, the introduction of a price-control regime inevitably means that some
user harm has already occurred.

120 Adelaide Airport has a larger proportion of passengers for the tourism purpose than the four monitored airports,
but it has no market power as this type of passengers are sensitive to charges. Adelaide Airport is unlikely to
unreasonably raise charges. In comparison, Canberra Airport serves a different group that includes less tourists. This
airport faces competition from other modal substitutes, including land transport via the Canberra-Sydney route; and
this transport method serves one-third of passengers at Canberra Airport. See Productivity Commission, supra note
38 at 12.

121 See Ibid at 6.

122 |bid at 5.

123 There are two reasons. First, the PC is not convinced that regional airports will exercise or even have market power.
Consequently, no mandatory regulatory mechanism is likely to apply to them as a homogenous group. See Ibid at 12.
Second, the 2019 inquiry report of the PC shows that besides a single note indicating that regional airports are subject
to “voluntary, web-based reporting”, there is no more explanation on what this reporting regime entails and the
voluntary reporting’s differences between third-tier and regional airports.

124 See Ibid at 6.
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The ACCC also doubts whether the monitoring regime effectively prevents airports from abusing
market power.'? Littlechild adds that a retreat to a harsher price-control regime is unlikely.*?® It

is thus doubtful that effective remedies exist to address possible exercises of market power.

Second, the monitoring regime is hard to implement. The ACCC finds that, during this process,
making an accurate evaluation is challenging due to the restrictions of the approach, which include

insufficiently collected information in evaluating appropriate pricing levels,*?” insensitivity to

128 129

price increases,**° and incomparability due to airports’ varying approaches.

1.2.4.2 Logic Inconsistence for Voluntary Reporting

The voluntary reporting regime as applied to the third tier and other regional airports is also flawed
for two reasons. First, it is doubtful if the voluntary reporting regime can be recognised as real
regulation when no mandatory obligations are imposed on airport operators.**° Since no regulation
is underpinning the voluntary reporting regime, which is only addressed as a statement of policy,**!
these requirements are arguably non-binding. Even the PC does not find the voluntary reporting
regime useful because the information reported by airports has not been consulted in practice by
industrial parties, government agencies, and other stakeholders. *> The PC thus suggests
abolishing this voluntary reporting regime that applies to the third-tier airports.**® Although light-

handed, this regime is redundant.

125 5ee Australian Competition and Consumer Commission, supra note 94 at 3.

126 Stephen C Littlechild, “Australian Airport Regulation: Exploring the Frontier” (2012) 21 Journal of Air Transport
Management 50-62 at 62.

127 The collected information is unable to evaluate what is an appropriate price level because the benchmark —
necessary to determine efficient long-run costs — has not been found. See Australian Competition and Consumer
Commission, Australia Airport Monitoring Report 2016-2017 (2018) at 189.

128 Ajrports can strategically report a gradual increase of charges, such that the government cannot accurately capture
their misuse or the high risk of the misuse of market power. See Ibid at 189-190.

129 Detailed monitoring requirements regarding specific assets are not reasonable. A terminal that is leased to an airline
would not be included in the monitoring regime. Both Perth and Melbourne airports have domestic terminals that are
leased to Qantas Airways. As a consequence, a level playing field does not exist between airports that include the
assets of terminals in monitoring and those that do not. See Ibid at 190.

130 Australian small airports are not subject to “regulatory oversight”. See Dominic Schuster, “Australia’s Approach
to Airport Charges: The Sydney Airport Experience” (2009) 15:3 Journal of Air Transport Management 121-126 at
121.

131 See Productivity Commission, supra note 38 at 6.

132 productivity Commission, supra note 91 at 12.

133 See Ibid at 41.
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Second, the voluntary regime that applies to regional airports is also problematic. The first two
tiers show that airports with market power will at least be subject to a monitoring regime. The PC
deems that some regional airports are profitable’3* and may have market power.** To maintain a
consistent approach throughout all different tiers of regimes, these regional airports with market
power should at least be subject to the same monitoring regime as those hubs in the first two tiers,
rather than the currently adopted regime of voluntary reporting. It is unreasonable to adopt a lighter
approach to airports with market power just because they are regional airports. This approach is
unlikely to impose effective control on regional airports with market power just as with other major
airports. In a word, the one-size-fits-all voluntary regime for regional airports fails to respond to

the fact that some of those airports have significant market power.

1.3 The EU

1.3.1 Two Thresholds Under the European Regulatory Regime

In comparison with Australia, the EU adopts a more integrated and straightforward approach to
define airports that should be subject to the 2009 Directive on airport charges of the EU (the EU
Airport Charges Directive).!® Airports that meet either of the two listed requirements will be
regulated, which is to say that they have market power. These are airports: (1) with more than
5-million passenger movements or (2) with the biggest number of passengers in each member
state.*” These two clear-cut thresholds appear to be both holistic, as the 5-million threshold
considers the European market as an entirety, and state-tailored, as each member country is at the

same time identified as an independent market.

Although the two thresholds are easy to implement, both face severe challenges from the Directive

drafting stage to the implementation stage. This section discusses these complexities.

1.3.2 Concerns About Taking the Domestically Biggest Airports Onboard

134 The PC discusses regional airports by dividing them into two groups — profitable and non-profitable airports. Non-
profitable regional airports, due to their difficulty in earning enough revenue to maintain operation, are not considered
to have the market power to unreasonably set prices. See Ibid at 12-13.

135 See Ibid at 12.

136 EC, Directive 2009/12/EC of the European Parliament and of the Council of 11 March 2009 on airport charges,
[2009] OJ, L 70/11.

137 |bid, art 1(2).
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Keeping in mind that many neighbouring countries in Europe are small in area, the airports that
fall into the above criteria may still be interchangeable from a passenger’s perspective. That is to
say, airports that are subject to European regulation on airport charges may be in effective

competition and lack enough market power.

One such example is Luxembourg.*®® With 1.9 million passenger movements annually in 2009,
Luxembourg Airport has the largest passenger volume in Luxembourg.!3® Despite falling under
the threshold of 5 million annual passengers, the airport was required to be regulated under the EU
Airport Charges Directive. Among other claims, Luxembourg challenged the Directive’s
application for a lack of legitimacy due to disproportionate results when compared with other
airports. These results are “infringement of the principle of equal treatment”.*° Luxembourg
pleaded that some airports in other states that have more passengers and are in competition with
Luxembourg Airport are not regulated by the EU Airport Charges Directive. For example, the
airport of Hahn in Germany and Charleroi Airport in Belgium had 4 million and 2.9 million annual
passenger movements respectively, but neither fell under the remit of the EU Airport Charges
Directive.!*! Competition among them, however, still exists as they all serve the same catchment,

with a distance of fewer than 200 kilometres by land transport.24?

Luxembourg’s concern can be summarised as follows: an airport (usually the one in the capital of
a country) that falls in the remit of the EU Airport Charges Directive needs to compete with other
airports that serve the same catchment, with a larger number of passengers, but are outside this
Directive.'*® Many other European countries face similar issues. Slovakia raised the same concern
by supporting Luxembourg as an intervener in this case. Its capital airport, Bratislava Airport, is
close to Vienna Airport in Austria.** Brno Airport in the Czech Republic also serves as a
competitor to Bratislava Airport.}*® As these two airports are presumably interchangeable for

138 For a discussion on the claims raised by Luxembourg against the application of the EU Airport Charges Directive
to Luxembourg Airport, see Wouter Oude Alink, “The Establishment of Airport Charges: Recent Developments in
the EU” (2012) 11 Issues Aviation L & Pol’y 457.

139 See Luxembourg v Parliament and Council, supra note 79 at para 19.

140 1bid.

141 1bid.

142 1bid.

143 Alink, supra note 138 at 472.

144 See Luxembourg v Parliament and Council, supra note 79 at para 26.

145 Brno, which had 0.6 million passenger movements in 2011, is located only 140 kilometres away from Bratislava
Airport. See Alink, supra note 138 at 472.
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tourists, Slovakia questions the assumption associated with the Directive that the largest airport of

a member state would gain its market power by being the state’s entry point.4®

Ljubljana Airport, the capital airport in Slovenia, also faces competition from nearby foreign
airports, such as Trieste Airport in Italy and Klagenfurt Airport in Austria. Both are small airports
regarding passenger numbers and are close to Ljubljana Airport.**” These airports compete on

routes with common destinations.

A cost-benefit analysis also challenges this threshold’s reasonableness because some airports that
fall within the Directive’s scope allege that they are unreasonably burdened.**® For example,
Tallinn Airport in Estonia claims that their expenses upon implementing the Directive is
disproportionate to the gained benefits.24® An empirical study examining the effectiveness of the
EU Airport Charges Directive proves the proportionality concern of this threshold that is raised by
Luxembourg and Slovakia.**® It may not be worth it for small airports to comply with the Directive
because implementing the regulations for these small airports may cost more than the benefits they

get from complying.t®!
1.3.3 Concerns About the 5-Million Passenger Threshold

1.3.3.1 Lack of Rationale

While the “5-million” passenger threshold as a standard is simple, it is neither an accurate nor
definitive method to reflect the market power of an airport.>2 Questions arise as to whether this
threshold can reasonably distinguish airports with market power and those without it. The
threshold has been criticised for overly regulating airports that are already in competition with or

in benign relationships with users, leading to extra burdens and costs.'>® Thus, many airport

146 See Luxembourg v Parliament and Council, supra note 79 at para 26.

147 See Alink, supra note 138 at 472.

148 See Maarten Peeters, “Recent EU Legislative Action on Airports” (2009) 34:3 Air and Space Law 189213 at 204—
205.

149 See European Commission, Evaluation of the Directive 2009/12/EC of the European Parliament and of the Council
of 11 March 2009 on airport charges, Commission Staff Working Document (Brussels, 2019) at 40.

150 This study argues that some capital airports in small European countries are regulated, meanwhile, some other
airports with doubled passenger movements are not regulated. See Steer Davies Gleave, supra note 60 at 289.

151 See Ibid.

152 See Ibid.

153 See Stephen C Littlechild, “German Airport Regulation: Framework Agreements, Civil Law and the EU Directive”
(2012) 21 Journal of Air Transport Management 63—75 at 73-74.
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stakeholders, especially in Ireland and the Netherlands, disagree with this threshold. Instead, they
suggest a more scientific approach to evaluating competition among airports or to test market
power.™* Athens Airport and Warsaw Chopin Airport, the only two airports in their respective
countries that must comply with the EU Airport Charges Directive, claim to have lost competitive

edges in their national markets as a result.**

Considering the opinions from different parties about what constitutes a reasonable threshold, one
may recognise that the 5-million standard, which is in itself a compromise, is not sufficiently
justifiable. Some states advocate for a lower threshold, while Cyprus prefers the regulations apply
to all airports, which the European Regions Airline Association supports.t>® The ACI Europe on
behalf of airports insists on the current threshold.*®" The European Commission initially suggested
a scope that included airports with over one million passenger movements or 25,000 tonnes of
cargo, annually,*>® while the European Low Fares Airline Association proposes compromise at a

threshold of three million.*®®

Case studies of European airports®® and guiding instruments®®! justify the suggested threshold of
1-million-passengers. The European Commission believes that this threshold keeps various
European regulatory measures compatible. Indeed, an evaluation working paper prepared by the

Commission in 2019 criticised the 5-million threshold, arguing that no rationale could support it'¢2

154 See Steer Davies Gleave, “Evaluation of Directive 2009/12/EC on Airport Charges”, (2013) at 104-105, online
(pdf): <https://ec.europa.eu/transport/sites/transport/files/modes/air/studies/doc/airports/2013-09-evaluation-of-
directive-2009-12-ec-on-airport-charges.pdf>.

155 See Ibid at 105.

156 |bid at 104.

157 See Ibid.

158 See European Commission, Proposal for a Directive of the European Parliament and of Council on Airport
Charges (2007) at 11.

159 Steer Davies Gleave, supra note 154 at 105.

160 A 1997 Spanish case study categorised Spanish airports into four groups by passenger number. Airports that cannot
pass the one-million-passengers threshold were considered medium and small airports; those that pass this threshold
were large and largest airports. See Commission of the European Communities, Accompanying Document to the
Proposal for a Directive of the European Parliament and of the Council on Airport Charges: Full Impact Assessment,
SEC(2006)1688 (Brussels, 2007) at 11.

161 Community guidelines define four categories of airports. Airports below one million passenger movements
annually are considered small regional airports, leaving the other three categories containing larger airports
categorised as large community airports, national airports and large regional airports. See EC, Communication from
the Commission — Community guidelines on financing of airports and start-up aid to airlines departing from regional
airports, [2005] OJ, C 312 at 3.

162 European Commission, supra note 149 at 43.
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nor was it created from a precise calculation.'®® The Commission also expressed a concern that
such a high threshold may curb the objectives in the then-proposed EU Airport Charges Directive
because the number of regulated airports would reduce.'®* In summary, although the 5-million

threshold is clear and straightforward to follow, it is only a “crude proxy”.1®

The Commission finally accepted the result that makes the largest airport in each member state as
another threshold and this demonstrates the importance of justifying a threshold.'®® Also, putting
the busiest airport in each member state under regulation may, to some extent, fill the gap between
the 5-million and the 1-million thresholds.!®” Although the Commission accepted this threshold
based on the "common position™ of the majority, it still challenged the reasonableness of the 5-

million passenger threshold due to the lack of justification.6®
1.3.3.2 Difficulty in Updating the Threshold Following Market Development

Another issue is whether this static threshold continues to be accurate in evaluating market power
over time without periodical revision. The dynamics of air transport are constantly changing. Will
this unchanged threshold reflect the changing dynamic of air transport in a timely way? **° When

163 |bid at 40.

164 See Commission of the European Communities, Communication from the Commission to the European Parliament
pursuant to the second subparagraph of Article 251 (2) of the EC Treaty concerning the common position of the
Council on the adoption of a Directive of the European Parliament and the Council on airport charges, COM(2008)
455 final (Brussels, 2008), s 4.

165 European Commission, supra note 149 at 85.

166 The European Commission accepts the amendment to incorporate the largest airport in each member state because
the Directive justifies this amendment — the final version of the Directive states that the largest airport in each member
state enjoys a “privileged position” as it serves as the entry to a member state. See Commission of the European
Communities, Opinion of the Commission pursuant to Article 251 (2), third subparagraph, point (c) of the EC Treaty,
on the European Parliament’s amendments to the Council’s common position regarding the proposal for a Directive
of the European Parliament and of the Council on airport charges amending the proposal of the Commission pursuant
to Article 250 (2) of the EC Treaty, COM(2009) 86 final (Brussels, 2009) at 3.. See EC, Directive 2009/12/EC of the
European Parliament and of the Council of 11 March 2009 on airport charges, supra note 136, recital 4.

167 This is even more so for the scope, which is revised by the European Parliament in its first reading, to put a 5-
million threshold plus airports accountable for “15% of the passenger movements in the Member State in which they
are located”. See Peeters, supra note 148 n 130.

168 For the common position regarding the amendments of the thresholds, see Council of the European Communities,
Common Position (EC) No 23/2008 of 15 September 2008 adopted by the Council, acting in accordance with the
procedure referred to in Article 251 of the Treaty establishing the European Community, with a view to the adoption
of a Directive of the European Parliament and of the Council amending Directive 2003/88/EC concerning certain
aspects of the organisation of working time, [2008] OJ, C 254E at 23; Commission of the European Communities,
supra note 164 at 2-3.

189 Interestingly, many international air law instruments keep being revitalised thanks to a revision mechanism. For
instance, the Montreal Convention 1999, which builds unified rules on liabilities regarding international carriages,
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the transport market grows, one would assume that more airports will pass the 5-million threshold
and thus be newly subject to regulation, and when they decrease in size, they will no longer be
subject to the regulation. However, in a comparison, this assumption only reflects the absolute
increase or decrease of the passenger number without noticing a relative change in the market

power of an airport when competing with other airports.1’

One impact of such a high threshold of 5-million passengers is that the regulator can keep airports’
economic matters at arm’s length distance by dismissing less populous airports. However, if the
number of passengers continues to increase across European airports, this effect will likely be

reduced.

In summary, the simplified European threshold to capture regulated airports needs revising.’* This
approach is easy, but inaccurate, and contradicts the objective of the European Commission,
namely, to accurately define the extent of an airport’s market power in a nuanced manner. This
chapter will now examine Ireland’s approach, as an example of adopting a detailed market power

assessment.

1.4 Ilreland'’?

1.4.1 Finding a Relevant Market

In Ireland, Indecon International Economic Consultants (Indecon) on behalf of the Department of
Transport, Tourism and Sport conducts the assessment review of market power as an independent

review.” This review first defines a relevant market, which is a necessary premise to further

contains a “review of limits” article, requiring to revise its limits of liabilities every five years, so that these limits
reflect the real price level. See Montreal Convention, article 24.

170 Assuming that all European airports meet the 5-million threshold, they all need to be regulated, which means that
they all have significant market power. But this is not true because the market power of airports should be evaluated
in comparison with their competitors in the whole picture.

111 See Matthias Finger, supra note 90 at 2.

172 The discussion of Ireland is useful in an EU’s background to show how individual states implement the EU Airport
Charges Directive.

178 Indecon International Economic Consultants, “Review of the Regulatory Regime for Airport Charges in Ireland”
(2016) 106 at i. This review gains official recognition by forming a section of the Department of Transport Tourism
and Sport’s Review of the Regulatory Regime for Airport Charges in Ireland. See Commission for Aviation Regulation,
“Submission to the Public Consultation on the Review of Airport Charges Regulation in Ireland” (2016) at 2, online
(pdf): <https://www.aviationreg.ie/_fileupload/2016/2016-09-
16%20CAR%20response%20t0%20dept%20consultation.pdf>.
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assess the market power of airports.}’* There are two dimensions to the review: a product market
and a geographical market. Some other jurisdictions outside of Ireland also analyse these two
modes of relevant markets.” In defining a product market, Indecon sets forth a standard of
“service bundle approach”, by which necessary products are considered as those that airport users
should purchase to operate air transport services at an airport.1’® These services include runways,
taxiways, ground handling services at both airside and landside, check-in facilities, baggage-
handling services, and screening services for security reasons.!’” And these products should be
regulated. Notably, this scope of services, which includes security services, differs from the rest
of Europe because the EU Airport Charges Directive does not regulate security services that take

up about 35%*® of total operational costs.*”

A geographical market is generally determined by the catchment area that an airport potentially
serves. Nevertheless, the notion of a catchment is not discussed in a geographic sense, but to
indicate the scope of passengers that will use an airport.8 A geographical market can be
understood as which airports/competitors should be counted in. Indecon examines two geographic
markets, i.e., the Republic of Ireland and the island of Ireland. The former defines the Irish market
as a sovereign state in a political sense, and the latter sees the entire island as a market in a
geographic sense. International airports outside of Ireland are not considered in a relevant market,
except for the transfer traffic that accounts for 4% of the total traffic volume brought by Dublin

Airport.

1.4.2 Market Concentration Analysis

174 Indecon International Economic Consultants, supra note 173 at 11.

175 The Competition Bureau of Canada uses this approach to review the acquisition case between Air Canada and
Transat A.T. Inc. See Innovation Government of Canada, “Report to the Minister of Transport and the Parties to the
Transaction Pursuant to Subsection 53.2(2) of the Canada Transportation Act —Proposed Acquisition by Air Canada
of Transat A.T. Inc.”, (27 March 2020), online: <https://www.competitionbureau.gc.ca/eic/site/cb-
bc.nsf/eng/04522.html> Last Modified: 2020-03-27.

176 Indecon International Economic Consultants, supra note 173 at 11.

7 1bid.

178 See Commission of the European Communities, Report from the Commission on Financing Aviation Security,
COM(2009) 30 final (2009) at 2.

179 See Peeters, supra note 148 at 203.

180 Indecon International Economic Consultants, supra note 173 at 12.

181 |bid at 13. The exclusion of international traffic justifies the assessment, which restrains the geographic market on
an all-island basis.
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Ireland adopts the Herfindahl-Hirschman Index (HHI) as a quantitative instrument to evaluate a
company’s market share, which factor indicates the level of market concentration, or in other
words, market power. The scope of the HHI ranges from 0 to 10,000. When there is only one
company in a market, the HHI would be 10,000, indicating a total monopoly.'# Notwithstanding
variations of thresholds in defining market power adopted in different countries, 18 the
Competition and Consumer Protection Commission of Ireland proposes a post-merger HHI of the

value of 2,000 as a benchmark.8

Indecon distinguishes three types of airports: airports with market power, airports with significant
market power, and those with a dominant position.'® The latter two situations call for more
regulation, and the state of holding a significant market power does not necessarily amount to
having a dominant position.!8® A sufficiently concentrated market, where a company has a large
market share, stands as proof of significant market power or a dominant position.'®” One may find
that Australia adopts a similar approach because it puts airports with significant market power in
a monitoring regime, while taking airports that have exercised market power to a more stringent
price-notification regime. Hence, the Irish and the Australian approaches are similar at assessing

different degrees of market power.
1.4.3 A Quantitative Approach with a Focus on Dublin Airport

The relevant markets of the island of Ireland® and the Republic of Ireland have HHI values of

over 4,000 and 6,000, respectively. In 2014, the market share of Dublin Airport in both markets

182 See Adam Hayes, “Herfindahl-Hirschman Index (HHI)”, (11 February 2020), online: Investopedia
<https://www.investopedia.com/terms/h/hhi.asp>.

183 For example, the U.S. sets guidelines to acknowledge that a highly concentrated market has a higher than 2500
HHI, and a “moderately concentrated” market has an HHI volume between 1500 and 2500. See United States
Department of Justice, “Herfindahl-Hirschman Index”, (31 July 2018), online:
<https://www.justice.gov/atr/herfindahl-hirschman-index>.

184 This benchmark distinguishes a concentrated market and a highly concentrated market. When the HHI is between
1000 and 2000, a market is concentrated. When the HHI is higher than 2000, a market is highly concentrated. See
Competition and Consumer Protection Commission, “Guidelines for Merger Analysis”, (2014) at 13, online (pdf):
<https://www.ccpc.ie/business/wp-content/uploads/sites/3/2017/04/CCPC-Merger-Guidelines.pdf>.

185 Indecon International Economic Consultants, supra note 173 at 14.

186 1bid.

187 The case of Hoffmann-La Roche v Commission suggests that large market shares generally indicate a dominant
position. See Hoffmann-La Roche & Co AG v Commission, Case 85/76, [1979] ECR 1979 -00461 at para 41.

18 To define a market as such implies that two relevant airports, George Best Belfast City Airport and Belfast
International Airport, are added to the competition map.
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was 64.9% and 81.9%, accordingly.'® These figures demonstrate that no matter if a relevant
market is defined as the Republic of Ireland or, in a broader sense, the island of Ireland, it is highly

concentrated. Dublin Airport has significant market power in both scenarios.'*

The assessment review carefully examines the incentives of Dublin Airport to reduce or increase
charges through a group of factors,*®* among which, the charges elasticity of demand (CED) is a
focus. The CED predicts how passengers will react to charge changes.'®? Briefly, the methodology
of this analysis follows two lines. The first predicts what the implications will be when charges
are reduced.'®® Another fores