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M.C.L. LAW 

BARRY JOHN MDUGHTON 

THE IN'l'ERNATIONAL DIRECTION OF SOCIAL SECURITY 

Recent developments in solving social problems have 

created a new International Law of Social Security. 

Attempts to control the direction of its development have 

not produced a clear pattern of principles. Coverage ia 

correctly based on Residence for primary liability and 

Ordinary Residence for secondary liability. ~ualifying 

Periode are correctly an aspect of Definition which is 

based on a division into long or short term contingencies 

and income-decreasing or expeftdi·ture-i·acreasing 

contingenciea. Beaefit rates are correctly based on 

earnings and subsistence for the first two categories 

and asaumed average need for the last. Employment 

Injury ia logically anomaloue, but a new contingency 

of: Unemployability must logically exist. 

Development from Social Assistance through Social 

Inaurance to Income Security leads logically to Capital 

Security which, on analysis, ia a form of State-subvention 

of damages in the Law of Tort or Delict. 
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Chapter 1 • 

Introduction: 1) "The rich man in his castle. 

The poor man at his gate, 

God made them, high or lowly 

And ordered their estate.• 

19th Century hymn. 

2) "Rules and Institutions do not change 

men's nature, but they do bring about a change in 

behaviour towards one another. This is the lesson 

which civilization has taught us•. 

ll. .Te an lionne t. 

It is not often that the student of International 

Law is able to comment on a new branch of that law which 

is still in the process of creation, and to suggest the 

principles of development before any irrevocable step 

has been taken - yet that today is the position in regard 

to the International Law of Social Securi ty. 

A comparison of the quotations set at · the beginning 

of this introduction - the first sung by many church 

congregations in the nineteenth century; the second 

spoken by one of the foremost pioneers of international 

institutions in the mid-twentieth century - discloses the 

extent to which in the course of a hundred years a 

laissez-faire conservatism has given birth to a hive of 

international a~vity aimed to bring about a change in 

men's behaviour to one another and to create a changed 

order for "the poor man at the gate•. 



One of the products of this international activity 

is the new International Law of Social Security. The 

haphazard charity of the rich man for the poor man has 

given way to the deliberate concern of the community for 

the accidents which befall its members and has spilled 

over national boundaries into the field of international 

action. AB aaays, a new field of action requires a new 

law to regulate its activity, and gives a fresh 

opportunity to lawyers to study the techniques by which 

law must keep abreast of social development. 

The aim of the present SUdy is to bring together 

the existing elements of International law concerning 

Soœal Security and to weld them together into a 

comprehensive and logical international scheme which will 

not share the defects caused in many branches of law by 

haphazard growth in its infancy. It may be admitted that 

this aim seems to smack more of the Sociology of Law 

associated with the name of Ehrlich than of the more 

generally accepted viewa of Kelsen on the pure science 

of law. On the contrary, however, in the worda of G.W.Paton 

"Although the view of Kelsen that the jurist should not 

diseuse the question of social interests ia attractive in 

that it encourages an impartial jurisprudence, yet auch a 

study is essential to the lawyer to enable him to 

understand the legal system". 

An understanding of this new and growing legal system 

must be based on a proper appreciation of the root tenets 



of the Western theory of liberal democracy - the religious 

aim of a community in which the individual achieves, both 

in material and spiritual values, hia true deserts -and 

the philosophical aim (to amend Bentham) of the greatest 

liberty of the greatest number. 

It ia in the field of liberty, perhaps, that the 

progress of the last lOO years bas most clearly manifested 

itself: in the nineteenth century, liberty was construed 

as referring solely to political and civil liberty: in the 

twentieth century, the increase in man's knowledge of the 

economie and social workings of society and the raising of 

the standard of living of the Western world has brought to 

the front of the stage the true anemies of liberty -

primarily hunger, illness and unemployment: secondarily, 

political and civil misuse of power - a liberty which, at 

its highest meaning equates material well-being with 

contribution to society. 

The right to freedom had thua come to include a right 

to social security. The way in which the Declaration of 

Human Rights has taken account of the right to Social 

Seourity is shown in Appendix "A". But it is important 

not to be concerned with rights to the exclusion of duties. 

A right to social security from the community is correlative 

to the duty to assist in the provision of social security 

for other members of the community, a duty assumed by the 

community itself as agent for its individual members. 

It is this mechanism of agency delegation by the 

individual to the community which has seen auch great 
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development during the last century. Individual charity 

has become public charity (under the term Social Assistance): 

the development of commercial insurance has pointed the way 

towards State-sponsored insurance schemas against the 

contingencies most commonly making charity necessary 

{Social Insurance): the State sponsorship bas become State 

subsidy, and the element of contribution has become of 

minor importance as the activities of the State in this 

fieH have shown themselves inseparable from general 

governmental operations (Income Security): finally we are 

moving towards State responsibility for all undeserved 

misfortunes by State backing for damages under private law 

(we may call this Capital Security). 

These modern developments have manifested themselves 

in a number of Conventions and Treaties, of which the most 

important is the Social Security (Mïnimum St~dards) 

Convention of 1952. At the commencement of the discussions 

in preparation for the Convention, high hopes were held that 

a statement of Objectives and Principles would be made by 

which the development of national schemes of Social Security 

might be guided. Unfortunately, as the debates proceeded 

the element of 'objectives' seems to have been diminished, 

so that an opportunity to establish basic principles bas 

been lost. The analysis that follows will clearly show 

the manner in which conflicting principles are likely to 

lead the International Law of Social Security into even 

greater complexity and disorder. 



The problem of defining the proper recipient of 

income security has been artificially divided into the 

problems of the Scope of Protection, the allowable 

~ualifying Conditions, the Definition of Contingencies, 

the Rates of Benefit, and the Duration of Benefit. Sight 

must not be lost of the fact that this division is only a 

legal technique in the process of reducing the element of 

discretion to the minimum - a process which is law making 

in its most elementary form. It is suggested in the 

following discussion that only the third and fourth of 

these problems have any reality; the first and last 

disappear as schemes approach universality of coverage, 

and the second is in reality an administrative division of 

the third. HOwever, for the present purposes, the accepted 

division is retained. 

Finally, it must be emphasised that, since the concern 

of the present discussion is for the development of legal 

techniques, rather thanas a full record of Social Security 

Law, no attempt has been made to refer to all post 1952 

developments if these have no relevance to the questions at 

issue. The most interesting developments at present taking 

place in the European Coal and Steel Community and Common 

Jœrket in this respect have been deliberately omitted, since 

no final agreement seems yet to have been reached. 

In the preparation of this study, I have received no 

assistance in the collection of material or the arrangement 

and criticism of that material except for the supervision 

!1._ 



and advice of the Director of my etudies, Professer 

llaxwell Cohen. 



Chapter 2. 

Background to MOdern Social Security. 

20l.~a~l;y ~esi!!n!nss~ 

Although, of necessity, consideration of International 

Social Security is very much occupied with the Social 

Security (~nimum Standards) Convention of 1952, it is 

important to understand the background before the more 

recent developments can be underatood. 

The first practical, as opposed to speculative 

proposals relating to International Social Legislation 

can be found towards the end of the l8th Century. The 

year 1?88 saw the suggestion that agreement between 

nations could provide double protection against economie 

lit 

or social ille - protection both national and international -

in the words of the former banker and French Mïnister 

Necker in his treatise on the weakening of religious 

feeling. "C'est au Gouvernement, dira-t-il en defendant 

l'idée du repos dominical, a considerer dans un plus 

grand espace, les inter~ts de cette partie de la Société 

(les ouvriers) qui est partout si aveugle, ou si bornée 

dans ses calculs. Le royaume, qui, dans sa barbare 

ambition abolerait le jour du repas établi par les lois 

de la religion, se procurerait probablement un degré de 

superiorité, si seul ilsdoptait un pareil changement: 

maia au moment ou tour les souverains suivraient cet 

example les proportions anciennes, qui fixent aujourdhui 

les avantages respectifs dea diverses nations commercantes, 

ne servaient point alterées".l 



Two important factors acted in favour of the growth 

of international action. In the first place capitalist 

induarial organization had more and more an international 

character, as international trade and commerce increased 

and the necessity for agreements and understandings 

between manufacturera and business-men in the different 

countries became more important. We have seen earlier 

the way modern commerce has bound the trading countries of 

the ~orld together and forced them to consult with their 

commercial neighbours before any decision of importance can 

be taken. On the other hand, those schools of thought 

which were hostile to what is sometimes described as 

•L'internventionnisme sociale" argued that it would result 

in an increase in priees and a handicap to industry: to 

counter this objection it was argued that the creation of 

an international plan must go band in band with the 

increasing "interventionnisme". It was the chief merit or 

Necker in 1?88, Dolfus in 1814, Robert Owen in 1818 and 

Daniel Legrand a little later to have seen the problem in 

this light. In modern times, of course, the abandonment 

of the principle is inconceivable - ~l'interventionnisme 

sociale est chose acquise". As Troclet says, "L'intervent

ionnisme est assure de son existence et assure d'une 

croissance continue: c'est en raison de ces deux caracteres 

de l'interventionnisme sociale que se pose le probleme de 

la legislation internationale du travail".2 

In the second place, migratory movements have proved a 

considerable stimulus to the development of an international 



system of labour~gislation. This stimulus was provided 

both in advance, through the desire of certain countries 

to increase immigration, and in arrear through the difficult 

social position of immigrants who were not entitled to 

share in the social legislation of the country into which 

they had i.mmigrated. Sometimes the remedial legislation 

was based on unilateral action, but in other cases on the 

principle of reciprocity. 

202·~~-g~!~~!~!!_~f-~~~!g~~~!Ël· 
This principle of reciprocity has in many ways been 

the bête noir of the extension of International Social 

Security since it fails to take account of the different 

stages of development of different countries. However, 

as will be seen, the strength of the many conventions 

and multilateral agreements have done much to assure its 

eclipse. 

One of the difficulties of accepting the principle 

of reciprocity is that there may be a conflict between 

the general treaties and those baeed on reciprocity. 

Raynaud used the expression "automatic reciprocity" or 

"diplomatie reciprocity" for the automatic application of 

general treaties over and independently of bilateral 

treaties.~ This is in contrast with legislative 

reciprocity according to which the municipal law introduces 

reciprocity in the application of an international 

convention. 

The comment of Raynaud was founded on this one point; 



the conclusion of bilateral treaties on the same subject 

between states which had already ratified the general 

convention. MOrellet replied to this difficulty that if 

the two treaties contain incompatible obligatio~ one must 

choose the e~rlier of the obligations if the states 

parties are not the same, whereas if they are the same, 

then one must choose the later obligation.3 The problem 

would therefore arise in its fullest form in the improbable 

case where a treaty specified that reciprocity of treatment 

was reserved to nationale of the contracting states and 

could not be extended by other agreements to nationale of 

another country. In this case states should perhaps 

satisfy the more extended obligations and should realise 

reciprocity on the basie of the widest possible obligatione. 

203.Later Development. 
~-~--------------

It is of interest to trace the development of these 

ideas through this period from the first suggestion which 

we have quoted from Necker. It is the chief merit of 

Robert Owen, for example, that he tried to realise hia 

ideas through a practical plan. By his appeal in October 

1818, Owen invited the negotiators of the sates of the Holy 

Alliance meeting at Aix-la-Chappelle to set up a "commission 

of labourw and to fix an international limit to the duration 

of work. A.J.Blanqui was the first to . transpose this idea 

into more scientific language. In 1838 he dared to take 

up Owens' suggestion in oft quoted words - Mon a bien fait 

jusqu'ici des traites de puissance a puissance pour 

s'engager a tuer les hommes, pourquoi n'en ferait-on pas 
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aujourdhui pour leur conserver la vie et la leur rendre 

douce?" At the same time Villerme among the conelusions 

of his ramous inquiry of 18~9 recommended a sacred alliance 

between manufacturera to end the misery of working people. 

In 1838, the industrialist Daniel Legrand addressed to the 

French, Swiss and German governments a proposal for the 

limitation of the working hours of children. In the 

following year, he asked the French government to recommend 

an international law limiting the working day to 12 hours. 

He simultaneously wrote to the Russian, German, Italian 

and Prench governments, but without success. In 1853 he 

appealed to the governments of all industrial countries to 

promote a law on industrial work. In 1857, making a 

further appeal, he argued 

"une loi internationale sur le travail industriel 

' est l'unique solution possible du grand probleme social, 

le seul moyen de dispenser a la classe ouvrière les 

benifaits moraux et materiels desirables, sans que les 

industriels en souffrent et sans que la concurrence entre 

'~ 

les industriels de ces pays en reçoivent la moindre atteinte.• 

Though Legrand achieved no practical resulta through 

his efforts, his example focussed attention on the problems 

and proved an inspiration to his successors. 

At the end of this period, some practical resulta of 

this agitation began to appear. In the international field 

we see the Congres Internationaux de Bienfaisance in 1856 

and 1857; the congress of the first Socialist International 

held in 1864 perbaps had greater indirect influence, since 



it posed the growing threat of Marxism to the industrial 

nations of Europe. Bismarck was particularly concerned in 

Germany over this developing force and with great wisdom 

attempted to sap part of its growing strength by enacting 

considerable social reforma to satisfy the demanda of the 

working classes. In 1871, for example, Bismarck attempted 

in vain to establish an entente with Austria in view of 

their common social reforms. 

Between 1877 and 1890 the weight of interventionism 

on the national level increased apace and in 1881 the 

first official consecration of the movement on the 

international level took place, when the Swiss Conseil 

Federal set in motion the negotiations which culminated in 

the Berlin Conference of 1890, at which fourteen countriea 

were represented and 25 resolutions were adopted. In 1897, 

nearly simultaneously were held the Congress for the 

Protection of Working Men at Zurich and at Brussels the 

International Congress of Labour Legislation. In 1900 the 

International Association for the Legal Protection of Work 

was created. This constructive activity showed no sign of 

a halt and gave birth to the International Association for 

the Struggle a.gainst Unemployment in 1910. From this 

organisation was created the forerunner of the International 

Labour Office. 

From the turn of the century, however, we must follow 

the course of international social security development, 

rather than the course of international social legislation. 



This survey of the earlier. progress, however, is important 

to show the beginnings of an international movement. The 

final reault of the numerous conferendes and plans which 

took place towards the end of the firat world war waa the 

preliminary peace Conference, which created a study 

commission of five members, which held 35 meetings and 

presented a project to the plenary session of the 

Conference. This was adopted with some modifications and 

was inserted into the Treaty of Versailles;4 the parties 

to the treaty bound themaelves to recognise that work is 

not a marchandise nor an article of commerce. At the 

same time resulta appeared in the field of bi- and multi-

lateral treaties. The earliest bi-lateral social security 

treaty which entered into full force was that signed on 

the l4th April 1904 between France and ltaly concerning 

i) insurance (sickness, unemployment, ~ccident and old age 

pensions) 

ii) the regulation of work (women and children, with 
' 
provision for the organisation of inspection). 

204.Relationship with national lawa. 
-------------------------------

We may notice, in tracing these developments, two 

separate conceptions of International Labour Law; the 

firat regards it as a unitary concept, taking the view that 

auch legislation is international in the strict sense of the 

term and therefore uniformly applicable to the whole world. 

Far the more widely held conception is that which regards 

the international labour law as contractual in nature, 

which there!ore favours the conclusion of international 

agreements whether bi-lateral multi-lateral or universal. 

Jo 



The present outline, however, is not the appropriate 

place to consider the many theories which have been held 

concerning the relationship between general International 

Law and National Law. A discussion of auch a nature 

would take up the space of the who~e of the present 

discussion. But one matter of importance doea arise which 

it is as well to mention at the present juncture. The 

second of the two views expressed above - that Internationa~ 

Labour Law is contractual in nature - undoubtedly commanded 

more respect in the early years of development. Since 

1919, however, the great number of Conventions and general 

Treaties involving large numbers of countries suggests 

that this method of creating legal obligations has moved 

from the category of Treaty-Contracts to that of Law-Making 
. 

Treaties. This seems to be a particularly persuasive 

argument in respect of the deliberations of the International 

Labour Office and of the United Nations Organisation, since 

both these bodies seem to have acquired a supra-national 

status larger than the mere product of two multi-lateral 

treaties. 

The precise nature of this law-making power has been 

the subject of much study but it is sufficient for our 

present purposes to suggest that the distinction between 

treaties which are law-making and those which are not is 

of the same nature as the distinction between a rule 

which is so generally accepted as to be a customary law 

and a rule which is not so accepted. 

Be this as it may, two trends are c~ear: first, that 



in recent years a new legal order based upon the United 

Nations and similar bodies has had some success in ita 

attempt to superimpose itself on the old classical order: 

second that in the years to come this influence is likely 

to increase rather than decrease. 

Even if this were not so, the importance of existing 

conventions and treaties would claim our attention as 

moving towards the formation of an International Law of 

Social Security for two additional reasons: first the 

clear acceptance by the majority of developed states of 

the necessity for regulating social security problems 

between their respective nationale (the general rule of 

equality for non-nationale is an example), the developing 

practice of International Organe and the increasing 

examples of State legislation suggest that many rules are 

approaching acceptance as customary law: second the 

development of the doctrine of "denial of justice" in 

relation to State Responsibility opens the question of 

whether a State may be responsible for the delinquency of 

one of its agencies in not providing Social Assistance to 

a non-national residing within its jurisdiction, even if 

it does not provide auch assistance to its own nationale. 

It must be admitted that at the present time it would be 

difficult to found international liability under the 

latter head, but as far as future development is concerned, 

there seems no logical reason why a state should be liable 

for failure to provide a mechanism by which an alien 

might recover compensation for an internationally accepted 



private wrong (as, for example, in The Chattin Claim) and 

yet not be liable for failure to provide a mechaniem for 

recovering compensation for interruption of income, where 

auch failure is internationally accepted as a public wrong. 

Theee arguments being borne in mind, the present 

discussion muet pass on to two themee which clearly show 

the problems involved in the development of International 

Social Security: first the work or the International Labour 

Office and the Conventions and Recommandations sponsored 

by it: second the principles on which bi- and multi

lateral treaties have been drawn governing the social 

eecurity relations between states. 



2ll.The International Labour Office. 

If one looks at the discussions which took place on 

those parts or the Treaty of Versailles concerned with 

social legislation, one finds a liat of problems for 

which it was intended international action should be 

taken to attempt to find a solution. This list includes, 

among provisions for the regulation of the hours of work, 

the struggle against unemployment, the guarantee or a wage 

assuring the conditions of a reaeonable existence, 

protection of workers against illness, wbether of a general 

nature or due to the type of work on which they are 

employed and accidenta reeulting from work, special 

protection for children and women, old age and invalidity 

pensions, safeguarding of the interesta of non-nationale 

working in a foreign country, and equal pay for equal 

work.5 Such waa the background against which the 

International Labour Office came into being. Perhaps we 

may summarize the tbeoretical aspect of this background 

by quoting in translation the worda o~ the Belgian 

delegate Mahaim -

•1) univeraal peace can only be founded on the basie 

of social justice - this is the postulate of democracy. 

2) social injustice at the present time places the 

univeraal peace in danger - this is the postulate of the 

necessity for reform. 

3) each nation ahould adopt reasonably humane 

conditions of ~ork, not only for reasons of justice, but 

because the failure to adopt auch conditions binders other 



nations in the improvement of their working conditions•. 

It is alao important to take note o~ the relevant 

provisions written into the constitution of the ILO. The 

Conference is required to have "due regard to thoae countries 

in which climatic conditions, the imperfect development 

of induatrial organization, or other special circumstances 

make the induatrial conditions subatantially di~ferent", 

it being intended that modifications be conaidered to 

meet the case of auch countries.6 

Member nations of the ILO are under a duty to bring 

adopted Conventions or Recommendationa before the national 

authority having legislative authority.7 

Federal States are under a special duty in regard to 

Conventions and Recommendationa whioh are auitable for 

provincial action, but this obligation is no more than the 

necessity of ensuring that the matter is brought before 

the appropriate provincial legislative authority.8 

The Report of the Conference Delegation on Constitutional 

~uestiona which a~forded the basie of the 1946 revision of 

the ILO Constitution had this to say-

nThese Conventions and Recommandations have during 

two decades been one of the main formative influences 

upon the development of social l egislation in many countries. 

It tollowa thatt while the International Labour Conference 

{ILC) has no legislative powers, it has certain quasi

legi s lative or pre-legislative f unctiona, which are of 

unique character and of outstanding importance."9 



It refera to the placing of members "under a definite 

legal obligation to take certain action the object of 

which is to maximise the probability of the ratification 

of Conventions and the effective application of 

Recommandations". 

At the Paris Session of the ILC, the Committee on 

the Application of Conventions felt that a clarification 

and amplification of the constitutional practice was 

required to ensure increased efficiency, particularly in 

respect of the legislative authority to which Conventions 

or Recommandations were to be submitted. 

If we now turn to the individual Conventions and 

Recommendations made at the Sessions of the ILO, the 

gradual strengthening of the language used and the growing 

detail or the provisions will be increaeingly apparent. 

The first ILO Convention concerned with Soeial 

Security was passed at the first Session in Geneva in 

~919 on the subject or Unemployment. 10 The main emphasie 

of the Convention was the collection of information and 

the creation of free public employment agencies. A 

tentative attempt was made at a solution of "frictional" 

problems by requiring ratifying states which had eetablished 

systems of unemplqyment ineurance "upon terme being agreed 

between the Members concerned" to admit workers belonging 

to one member and working in the territory of another 

to the rates of benefit applicable to nationale: nothing 

is said about qualifying conditions which, presUm&bly, 



fall among the terme to be agreed. 11 A Member ie also 

required to apply the Convention to its non-self governing 

territoriee, allowance being made for exception where 

local conditions make its provisions inapplicable or 

modification to enable adaption to local conditions.l2 

The same session adopted Recommandation I concerning 

Unemployment, which recommended the regulation under 

licence of fee-charging employment agencies, the prohibition 

of recruiting of workers for work abroad except by 

agreement with the consignee nation and the establishment 

of an "effective system of unemployment inaurance" either 

through a government system or by subvention to existing 

benefit associations. 

Recommendation 2 (1919), concerning the Reciprocity 

of Treatment of foreign workers required equal treatment 

of foreign workere "on condition of reciprocity and upon 

terme to be agreed between the countries concerned". 

At the Genoa Session in 1920, Recommandation 10 

ahowed the firat signa of agreement on a more concrete 

approach by singling out Seamen as a focus on which 

individual nations should concentrate their legielatiTe 

activity, though the obligations were no etranger than 

those of Convention No.2. 

Convention 8 completed this particularization by 

requiring a cash payment as an indemnity againat unemploy

ment resulting from losa of his ship. 13 The payer, 

however, was the owner (not the State) and the maximum 

period was two montha. Again the e~ception or modification 

')J 



for local conditions was permitted. 

The Geneva Session (1921) turning the focus on 

agriculture produced Recommandation 11 concerning the 

prevention of unemployment in agriculture, recognized 

its special character and advocated modern cultivation 

methode and more intensive use of land. 

Convention 12, by Article I, required the extension 

to a.gricultural workers or all laws and regulations relat

ing to Workmen's Compensation.l4 

Recommandation 17 extended in the aame way laws 

establishing insurance against sickness invalidity, old 

age "and other similar social risks•. 

At the Geneva Session in 1923 greater detail began 

to appear. Convention 17, concerning Workmen's Compensa

tion for Accidents15 extended existing national legislation 

to all enterprizes, though wi th power to ma.k:e exception.s 

for casual labour, out workers, family workers and non

manual workers exceeding certain limita of remuneration. 

Seamen and agricultural employees were further excepted. 

Periodic payments were required unless the competent 

authority should be satistied that a lump sum payment 

would be properly utilized:16 payment must start from the 

fifth day after the accident: where the constant help of 

another person was necessary additional compensation 

should be provided: in addition national laws must provide 

for supervisory measures to prevent abuse and provision 

must be made for the insolvency of the employer. 17 



Recommandation 22 set rates for this compensation at 

2/3 of actual annual earnings for permanent total incapacity 

with appropriate variations where the incapacity was neither 

permanent nor total. Should death result, the class of 

dependants should include 1) the epouse 2) ahildren under 

18 or above if they are incapable o! earning through 

physical or mental infirmity 3) ascendants if without means 

and other dependants, or if the deceased was under an 

obligation to contribute towards their maintenance 

4} grandchildren and siblings if below 18 or incapable or 

orphans or if their parents are incapable of providing 

for them. Part IV requires vocational re-education to 

be provided. 

Recommendation 23, dealing with the question of 

juriediction in case of dispute, required "preferab1y .. 

a special court or board of arbitration constituted to 

represent the interests involved. 

Convention 18 developed liability for compensation 

for occupational diseases, referring to the rates set up 

for accident compensation: this convention also incorporated 

the "deadline" provision.l8 

Convention 19 concerned equality for treatment for 

non-nationale in relation to this subject. Equality was 

to be accorded to foreign workers and their dependants 

without any condition as to residence. 19 Special agreements 

were to be made between members for temporary or inter

mittent employment in a foreign country and ratifying 

members were allowed 3 years to introduce a sufficient 



system - a aign poasibly that difficultiea over 

ratification were becoming apparent.20 

Recommandation 25, on the same subject, urgea measures 

to facilitate payment of benefit to workers resident in a 

foreign country, for appropriate legal action where 

necessary without personal attendance and exemption from 

duties and taxes in connection with workmen's compensation. 

Where no system existe in a country, the government is to 

facilitate the use by the alien of his own country'e 

system. 

212.The first Comprehensive Approach. 
----~---------------------------

Up to this time, it can be seen that the new approach 

to International Social Security had mainly manifeated 

itself through a piecemeal approach to a number of individ

ual problems - ror exa.mple Seamen, Agriculture. and 

Workmen's Compensation. From the tenth Session21 however 

a more comprehensive approach developed which produced a 

crop of Conventions and Recommendations clearly aimed to 

introduce sorne sort of comprehensive coverage of Social 

Security. An adequate analysis of these Conventions and 

Recommendations would be very lengthy and the following 

summary must be read in the light of subsequent developments 

as outlining the points now of interest. 

The Comprehenmive Scheme was as follows~- At the 

lOth Session Convention 24 on Sickness Ineurance, 

Convention 25 in similar terme covering Agricultural 

workers for the eame contingency; Recommendation 29 1aying 

down general principles on this eubject to be followed by 



national schemes; at the l?th Seasion22 Convention 35 on 

Old Age Insurance in Industry; Convention 36 applying the 

aame principles 'to Agricultural Workers; Conventions 37 

and 38 on Invalidity Insurance; Conventions 39 and 40 

Survivors Insurance; Recommandation 43 laying down the 

General Principles to be followed for Invalidity, Old 

Age and Survivors Insurance. The l.Bth Session23 followed 

with Convention 44 on Unemployment Provision and a further 

Recommandation supplementing this with a Statement of 

Principles. 

~ese 9 Conventions and 3 Recommendations all clearly 

run to a pattern. In particular, those concerned with 

Invalidity and Survivors very closely resemble that 

concerned with Old Age. In formal structure the Conventions 

are similar to the 1952 Mïnimum Standards Convention 

which will be fully analysed later in the discussion. That 

is to say they make a definition of each contingency, 

prescribe the duration of benefit, the permitted qualify-

ing conditions, and set down principles as to Administration 

Finance and Right of Appeal. The most striking omission, 

and this proved the scheme's greateat weakness, is the 

absence of any mechanism for àtermining the rate of 

benefit to be paid. As far as they go, their term2 are 

not dissimilar from those of the 1952 Convention and it 

will be convenient for the present to outline the points 

of dissimilarity. 

A noticeable difference is that these Conventions 



have only a limited coverage, being intended to protect 

manual and non-manual employees, outworkers and domestic 

servants but with a long list o~ exceptions intended to 

ensure that the scheme should only apply to those truly 

employed. At the same time withholding of benefit was 

permitted to ensure that benefit was only paid for losa 

of income resulting from the contingency, and that auch 

losa was not extended by the action of the claimant. In 

the 1952 Convention, as will be seen, the effect of these 

exceptions was accomplished by a more exact definition of 

the contingencies and a more general definition of coverage. 

The feeling that the provisions of the Conventions 

might be somewhat strict for under-developed territories 

can be seen in the provision that states comprising large 

and thinly populated areas need not apply the convention 

to thoae areas if the inadequacy of the means of coramunica

tion made it impossible. A more exact mechanism to cover 

this contingency waa devised for the 1952 Convention in 

the form of lower coverage rates. 

Conventions 35 and 36, the prototypes of the long-

term contingencies, in particular show a somewhat inflexible 

approach and are couched in language applicable only to 

contributory schemes, defects cured in the 1952 Convention.24 

For this reason they show particular concern for the 

termination or maintenance of prior rights, and require 

more rigid conditions before exiating non-contributory 

schemes were admitted, such schemes being baaed on 10 years 



residence or a means test and providing subsistence 

benefits. For the contributory scheme either a flat rate 

scheme or one variable according to earnings or 

contributions would be permitted, although a somewhat 

half-hearted atternpt was made to ensure a fair variation. 

An important part of these Conventions lay in the 

provisions to ensure equality for non-nationals25 though 

an exception is made as to subsidized pensions paid under 

transitional provisions. Concern is also shown for the 

special position of frontier workers in the name of 

"continuity of insurance•. 

An interesting point lies in the 5 year qualifying 

period mentioned in the long term Conventions. In the 

light of later discussions the shortness of this period 

seems to have been an error and the 1952 Convention, not 

without some difficulty, eventually permitted longer 

periode. 

Convention 44 on Unemployment Provision made a 

strenuous attempt to deal with the very difficult problem 

of ensuring that compensated unemployment was alwaya 

undeserved and not aelf-inflicted. The solution put 

forward included highly complicated provisions defining 

"lesa !avourable employment" the refusal of which will not 

lead to disqualification. 

The three Recommandations also follow a set pattern. 

It is not easy to see the intended relationship of the 

Recommandations to the Conventions since in many ways the 



same ground is covered twice. The language of the former, 

ho~ever, is very instructive in that it shows the 

theoretical principles activating the !ramera' mind 

during the period between the wars, whereas the Conventions 

being framed in more exact language show more the attempta 

to find technical methode to express these aima. One 

might say that the passing of these complementary 

Recommandations shows the lack of faith in the technical 

sufficiency of the phraseology of the Conventions. 

The most noticeable difference in the Recommandations 

is the attempt to set a lower limit on the benefits to be 

provided. Benefits paid in cash were to be adequate 

compensation for lost wages to ensure recovery as early 

as possible, being a substantial proportion having regard 

to family responsibilities. The latter phrase clearly 

shows the need, undefined at that time, of special 

consideration for the children of beneficiaries - a need 

which has eventually resolved itself into a separate 

contingency of family allowances. On the other band a 

uniform ecale was thought appropriate where workers had 

adequate facilities to procure additional benefita tor 

themselves. The twofold approach inherent in this part of 

the Recommendations is the basie or the suggestions 

developed later in this discussion, though it seems to have 

been largely obscured by the desire of the !ramera of the 

l95a Convention to cater for every point of view. 



The scope of coverage, however, does not show the 

same forward look, though the Long Term Recommendations 

require the inclusion of Self-Employed persona of small 

means "where conditions permit•. This restricted outlook, 

however, is to be expected, since gradually expanding 

coverage is the most usual method by which social security 

schemes can be initiated. 

The imposition of a Qualitying period, howevert 

is to be allowed provided that it is no longer than 

neceasary to preclude entry into the scheme in order to 

take undue advantage of it. Here again this seems to be 

the true principle and is so developed later in the 

discussion - yet again it seems to have become obecured 

in the 1952 Convention. 

!he world depression of 1933 seems clearly to have 

coloured the wording or the definition of Old Age, which 

advocates the reduction of the pensionable age to 60 •as 

a means of relieving the labour market and of ensuring 

reat for the aged". Changed economie conditions of the 

1950s have led to a revision of this judgment. In respect 

of old age we find an early indication of what seemed to 

be the appropriate rate of benefit - after 30 years not 

less tha n half the remuneration since entry, a formula 

later modified considerably. 

The Unemployment Recommendation throws light on two 

problems which are not clearly solved by the Conventi on. 

Thus the proper principle of the duration of benefit is 



to be "as long as consistent with aolvency", again 

obscured in the later Convention. The relation between 

Social Insurance and Social Assistance in the interim stage 

before the full development of Social Security is shown by 

the requirement of the provision of complementary assistance 

for those who have exhausted or not yet attained their 

right to benefit. 

It can be seen, then, that this pattern of 

Recommendations and Conventions represented an important 

and yet incomplete step twards the development of an 

International Social Security system - incomplete because 

of the restricted coverage, lack of any standard rate or 

benefit, of a workable attempt to cater for countriea in 

different states of development, of a comprehensive 

attempt to tackle social security as a whole -and yet 

showing the true direction of these efforts uncluttered 

(as was the 1952 Convention) by the difficulties of 

accommodating a number of different systems. 

Convention 48,26 concerning the Maintenance of 

Mïgrants' Pension Rights, returned to the primary problem 

attampted during the inter-war years, and attempts to 

create an international scheme for the long term 

contingencies (Old Age, Invalidity and Survivorship) 

under which periode of insurance under different 

institutions might be aggregated and the liability for 

benefit apportioned pro-rata between the institutions 

thus included in the calculation. The second part of this 

Convention is concerned with the maintenance of acquired 



rights, which are to be safeguarded to persona who are 

resident in the territory of any member irrespective of 

nationality or who are nationale of a member irrespective 

of residence. This principle is important since, apart 

f.rom being a neat deviee during the development stage of 

international social security it resolves itself ina 

developed system into a princip~e of universality. 

At this point, the historical aspect of International 

Social Security may be said to be at an end, since the 

1939-45 war stimulated new developments which were 

manifested in the 1944 Philadelphia Recommandations and 

the 1952 Mïnimum Standards Convention. The former estab-

lished the aim to "relieve want and prevent destitution by 

restoring, up to a reasonable level, income which is lost 

by reason of inability to work (including old age) or to 

obtain remunerative work or by reason of the death of a 

breadwinner" by compulsory social insurance supplemented 

by social assistance covering all the recognized contingencies 

including "certain associated emergencies, generally 

experienced, which involved extraordinary strain on 

limited incomesn. 27 T.he detailed recommandations formed 

the basis for the 1952 Convention which is fully analyzed 

below. 



22~.Relations between National Systems. 
----------------------------------

The absence o~ a general scheme regulating the 

relationships between different national schemes which 

arise through migration has led to a vast maas of treaties) 

mostly bi-lateral, attempting to find ad hoc solutions. 

This fact alone is a sufficient reason for advocating 

the adoption of international objectives for social security 

rather than reliance on the confused principles of a 

convention aimed to suit every existing system. 

At a later point in the present discussion the 

adoption of the Residence Principle of coverage is suggested 

as a solution: to that end a brief analysis of the agree

ment between Australia and New Zealand (both systems based 

on residence) clearly illustrates the straightforward 

nature of this solution. By contrast the 1948 Belgium

France Convention (which has been taken as a model for 

many other auch conventions between countries whose system 

of coverage is not based on Residence) is highly 

complicated and confused and the attempted extension of 

this method by the 1949 Brussels Treaty Powers Convention 

does not add simplicity. Perhaps a more significant 

pointer to the difficulties arising from this clash of 

principles can be found in the significant omissions -

e.g. the omission of a reference to health schemes in the 

treaty between the UK (based on Residence) and France 

(not so based).28 



222.Relations between systems based on Residence. 
~-----------------------------·-------------
a) The Social Security agreement between Australia and 

New Zealand29 covers old age, invalidity, survivors, 

family, unemployment and sickness benefits. The agreement 

aima to cover the case where a claimant changes or has 

changed his place of residence from one country to the 

other. The measures to be applied depend on whether the 

change of residence is of a permanent or a temporary 

nature. 

Where the change is of a permanent nature, Part II 

of the agreement applies. A claimant under this part 

who applies to his new country of residence for payment 

of benefit must prove his residence in hia old country 

of residence and must aatisfy the new country of his 

permanent residence there. The latter is not so difficult 

as might appear at first sight, since any residence after 

6 months permanent residence is deemed to be permanent 

unless the authoritiea oC the old and new countries agree 

to the contrary.30 The new country, in dealing with an 

application for benefit from auch a persan, ia to treat 

residence in the old country as residence in the new and 

birth in the old country as birth in the new. 31 However. 

these provisions do not operate to confer an old age, 

invalidity or widows pension to a claimant unless he would 

have been qualified on residential grounds to receive a 

comparable benefit under the l aw of the old country if 

residence in the new country had been residence in the 



old country. 32 On similar princip~es the onset of 

blindneas or permanent incapacity for work in the old 

country, the prior residence of a deceased breadwinner 

in the old country or hia detention as an imnate in a 

mental hospital in the old country will be counted as if 

the old country was within the juriadiction of the new. 

The amount of the benefit is to be assessed according to 

the laws of the country of residence.33 

Where the residence in the new country is not 

permanent, Part III provides for payment on an agency 

basie. That is to say, residence in the new country is 

to count as residence in the old and will not disqualify 

the claimant from benefit to which he would have been 

entitled if he had remained in the old country, though 

payment may be withheld until return to the old country. 

The new government is to act as agent for the old for the 

receipt of applications and the pa~ent of benefits and 

is to render appropriate accounts. 34 

Part IV of the agreement provides that any claim 

under either Part II or Part III of the agreement is to be 

made to the country in which the claimant is then present. 

22Z.Relations between systems not based on Residence. 
------------------------------------------------
b) The Convention between Belgium and France signed in 

1948 is important, both because it has served as a model 

for many other bi-lateral treatiea and because the first 

part (A3 in particular) contains a practical solution to 



the difficult problem of "frontier workers". Taken with 

the third Convention outlined below, it gives an example 

of the difficulties of the pieaemeal approach. 

The basie ~f the Convention is contained in Article 1, 

under which Belgian and French employed persona or pereons 

treated as employed persona under the existing Social 

Security laws were to be subject to the existing social 

security legislation applying in France and Belgium 

respectively, the law to be applied beiog that at the 

place of employment. 35 However, a number of exceptions 

were made to the coverage which may be summarized as 

follows: Persona employed in the country in which they are 

not normally resident by an undertaking having in the 

country of normal residence an establishment in which they 

are regularly employed if the employment in the second 

country does not last more than six months. A variation 

of this principle was allowed where the employment was 

prolonged for ~foreseen reasons beyond the period 

originally intended and exceeded six months; the 

application of the law in this case might be continued by 

way of exception to the general rule with the agreement 

of the country of temporary employment. In the case of 

frontier operations, the laws of the country in which 

the employer has his principal place of business should 

apply. Similar provisions apply for employees of public 

transport undertakings, even where the employment abroad 

is permanent and for employees of official administrative 

services. 

4-/ 
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Special provision was made in the case of family 

allowances for persans other than employees who are to be 

subject to the laws of their principal place of business 

or, if they do not carry on any business to the laws of 

their place of normal residence. Special provision& 

are also made for diplomatie and consular representatives. 

Under Part II of the Convention, special provisions 

are made in relation to the different contingencies. 

Division I of this part refera to Sickness, Maternity and 

Death. Employees and their dependants (if living with 

them) may receive sickness benefits if a) they have been 

working as employed persona in the new country, b) if the 

illness has begun since their arrival in that country and 

c) if they fulfil the conditions of either the old or 

the new country. For Maternity benefits the same rule is 

to apply, condition b) being replaced by a condition 

giving liability to the country "to which the insured 

person belonged".at the presumed date of conception. 

Death grant follows the same pattern of conditions a) 

and c).37 

Benefits in kind for invalidity and old age pensions 

paid to claimants and their dependants are to be furnished 

in conformity with the legislation of the country of 

residence. Again old age pensioners who have gained 

their pension by aggregation of their periode of insurance 

are to be entitled to Sickness benefits if they fulfil 

the conditions of either country.~8 

-· 



Provision is made for accounting between the two 

Social Security· systems, including a provision that, if 

the average coat per insured persan in France is lesa 

than in Belgium the former country might levy a contribution 

for benefits in kind.39 

The remaining divisions of the Treaty apply similar 

principles in respect of the other contingencies and, for 

the sake of brevity, need not be detailed. 

c) In ~949 a Convention was signed between the Brussels 

Treaty Powers (Belgium, France, Luxemb~urg, Netherlands, 

UK) to extend and co-ordinate social security schemes 

between those countries. This convention representa an 

attempt to further a "most favoured nation" policy and 

shows clearly the difficulties which may arise thereunder. 

Thus nationale of any of the contracting parties are 

to benefit under any bi-lateral treaties between any two 

parties to the agreement. Insurance periode completed 

under the legislation of three ~r more of the parties are 

to be aggregated, providing they do not overlap. This 

rule applies both in order to determine and also to 

maintain the right to benefit.40 

One problem, which immediately arises owing to the 

different nature of national schemes, springs from the 

frequent requirement that the insurance period must be 

completed under a special scheme. This is solved by 

requiring membership of any equivalent special scheme to 

count if auch scheme exista in the foreign country; if, 

on the other hand, it does not, then any general scheme is 

to count in its p~ce.4l 



A second problem, arising from the different rules 

applicable under different schemes for the calculation of 

auch periode, is solved by taking the rules most favourable 

to the claimant. The right to maternity benefit, however, 

is governed by the legislation in force in the country 

where the birth takes place, though full account is taken 

of insurance periode completed under the legislation of 

other parties.42 

The contingency of old age has its own special 

problems, and special rules are laid down to deal with them. 

In principleJ benefits for old age {survivors benefita are 

similar) are computed on the basie of the total of benefits 

to which the claimant would be entitled if the aggregate 

of all periode of insurance had been completed under the 

legislation of each contracting party. Each party is to 

decide whether auch aggregate is sufficient to give a 

right to benefit and, if so, is to pay pro rata for the 

period completed within its jurisdiction. A national may, 

however, prefer to rely on his claims under existing 

bi-lateral agreements and may waive the operation of 

this provision, though he may at any time abandon his 

waiver. Where benefit is calculated on the basie of 

average earnings notice is not to be taken of earnings in 

the foreign countries. 43 

Invalidity pensions are to be calculated in the same 

way, unless the existing bi-lateral agreements provide for 

any one institution to be solely responsible. Acquired 

rights, which would be maintained if the claimant continued 

'• .. , 



to reside œn the territory of either party to a bi

lateral agreement will be maintained during residence on 

the territory of any contracting party. 44 

Where the dependants of a claimant, who is employed 

in one country, are ordinarily resident in the territory 

of another, they are to enjoy the benefits in kind of the 

legislation of the country in which they reside. To this 

end, the periode completed in the country of his employment 

by the claimant are to be treated as periods completed in 

the country in which his dependants are resident. This 

rule ia not to apply where a dependant has not become 

ordinarily resident until after the onset of illness or 

accident or the presumed date of conception. 45 

4f 



Chapter 3 

30l.Preliminary Problems. ~~-~~=~~~!~~-2!-~~!=!2~~~~~· 

The foregoing short historical summary having 

outlined the previous progress in International Social 

Security we are now in a position to analyze the basic 

problems of Social Security and to use as the vehicle of 

our analyais the Social Security (Mïnimum Standards) 

Convention of 1952. First, however, a few worda must be 

said toexplain the mechanism of the discussions leading 

to the convention. 

At its llOth session, 46 the Governing Body of the 

International Labour Office decided to place on the agenda 

of the 34th (1951) session of the Conference the item 

"Objectives and minimum standards of social securityw. 

The standing orders of the Conference prescribe a double-

discussion procedure. In accordance with this, the ILO 

drew up a preliminary report for communication to 

governments in preparation for a first discussion by the 

Conference. This report comprises a review of present 

practice and the relevant law and alao includes a 

questionnaire. We will refer to this for convenience as 

Report IV (1). Later in the year a supplement to this 

report was published summarizing the social security 

schemes in existence in the member States of the ILO. 

Replies to this questionnaire were received from 24 

governments by the middle of December 1950. It is 

interesting to note the governments which were sufficiently 

interested to reply: France, Chile, India, Argentina, 



Austria, Brazil, Ceylon, Denmark, Ecuador, Finland, Israel, 

Italy, Luxembourg, Netherlande, New Zealand, Norway, 

Pakistan, Phillipines, Poland, Sweden, Switzerland, Turkey, 

United Kingdom, and the United States. After this date 

replies were also received from Canada, Egypt~ Mexico and 

Portugal, but were too late for inclusion in Report IV (2), 

which made an analysis of the replies received from the 

24 governments and proposed a list of conclusions. The 

1951 session of the Conference held at Geneva coneidered 

the report and the repliee of the Governmente and passed 

a resolution adopting propoeals for a convention as general 

conclusions and placing the question on the Agenda of the 

1952 session. 

This set in operation Article 39 of the standing 

orders of the Conference, which required the ILO to prepare 

the text of one or more conventions and to communicate them 

to the member governments for amendments and suggestions. 

This was achieved by report V(a)(~) and replies were 

received from 30 countries in time for analysis. It is of 

interest to note that the list of Governments replying 

to this report differed from the list or governments 

replying to the former questionnaire. The second list 

does not include Brazi l, Ecuador , Israel, Italy, Sweden, 

the United States, or Portugal. It did, however, include 

several states which had not answered the previous enquiry, 

namely Afgha nistan, Belgium, Bolivia, China , the Dominican 

Republic, West Germany, Iceland, South Africa, Viet-Nam 

47 

and Yugoelavia. The analysie of these replies was contained 



in Report V(a)(2) which wae coneidered by the 1952 

Conference which finally adopted the Social Security 

(Mïnimum Standards) Convention. We must also refer to 

Report V(b) which ie entitled 'objectives and Advanced 

lt f i l 
. 1) 

andards o Soc a Secur1ty. It ehould be explained that 

the original plane for a convention had envisaged a division 

into minimum standards, advanced standards, and common 

standards. The sections on minimum and advanced standards 

deal with the ecope of protection and benefite and were 

eymmetrical in ecope and presentation differing only in 

their quantitative provisions. The common standards dealt 

with questions of principle concerning the right of appeal, 

finance and administration which could be determined in 

the same way whether minimum or advanced standards were 

applied. The sections on minimum and advanced standards 

reepectively were subdivided into parts, each dealing with 

the ecope or protection and the benefits for a particular 

branch of social security, auch as sickness or old age. 

It was thua envisaged that the convention could be ratified 

by membere who complied initially with at least three 

parts selected from either the minimum standards section 

or the advanced standards section as well as with the 

common standards. 

The 1951 session of the Conference only had time to 

coneider thoee proposed conclusions relating to the minimum 

standards and the common standards. Theee conclusions 

were amended in varioua details and it was decided that 

they should be eubmitted for discussion to the 1952 session 



of the Conference. The proposed conclusions concerning 

the advanced standards, however, were to be brought up 

again at the 1952 session for a first discussion. The 

report V{$) therefore contained the basic materials for a 

first discussion of advanced standards. We shall examine 

the resulta of this discussion at a later stage of the 

discussion. Suffice it to say at present that the divorce 

between minimum and advanced standards which resulted in 

the necessity for the creation of two separate instruments 

has made it necessary for the second instrument, that 

concerned with the advanced standard, to be capable of 

ratification by a certain number of members either at 

once, or within a few years; whereas as long as the advanced 

standardswere part of the general convention it was possible 

to envisage a longer period before members undertook to 

comply with any part of the advanced standards. 

During the different stages of the formulation of 

the 1952 Convention, the different Articles were renumbered, 

sorne on more than one occasion . It bas been convenient 

to refer to them by their numbers in the first draft of 

the Convention. The Reader should, therefore, bear this 

difference in mind when referring to the final text of 

the Convention. 

It is also convenient at this stage, before 

considering the main problems raised by the Convention, 

to deal with anumber of minor issues:-
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This new move to create a general convention was 

clearly a product of the Philadelphia resolutions and the 

experience of many of the advanced nations in the years 

immediately preceding and following the end of the war. 

The Philadelphia Recommandations provide for cash benefits 

in case of maternity, sickness, invalidity, old age, death 

of breadwinner, unemployment, employment injury and 

family responsibilities together with medical care on all 

occasions when it is required. This, as we have seen, was 

a revision of the previous conventions passed between the 

wars on the individual branches of social security, or 

social insurance as it was then usually referred to. The 

novelty of the Philadelphia Recommendations lay in the 

codified and coherent form of presentation and in the 

comprehensiveness of coverage in respect of persona and 

contiogencies. At the time of the Recommandations it was 

stated that it was intended that after sufficient time for 

experience had elapsed the contents would be redrafted 

into more permanent convention form. 

The impetue and extension of the conception of 

social security wae clearly an important driving force 

behind the propoeal for a convention. The 1939-45 war 

àad effected in the post war national schemes a tendency 

towards the widening of the classes of population 

included, a widening of the range of contingencies covered, 

a raising of the rate of benefit so as to more nearly 

equate the needs of the population, a loosening of the tie 



between benefit right and contribution payment and a 

general unifying of the finance and administration of 

branches hitherto separate. Other noticeable features of 

the new movement were the absorption or co-ordination of 

social assistance and the development of a new organization 

for social security which has the character of a public 

service for the citizenry at large. This tendency causes 

a much closer relationship between the social eecurity 

institution and the government and tends to make social 

security policy dependent on government social and economie 

policy generally. It is noticeable that the pre-war 

conventions and recommendations which we have discuaaed 

faileà to foresee this development. The increaeing 

acceptance of the new ideas over the whole world has been 

ahown by its adoption in many post war constitutions and 

also by its inclusion in the Declaration of Human Righta. 47 

In the discussions it was claimed that the new formulation 

would assist members of the ILO in the creation or 

reconstruction of their social security systems. We shall 

see that there is some doubt as to the efficacy of the 

final conventions in this respect. 

It was therefore decided to propose a convention 

which should in particular set down minimum benefit rates, 

which had been conspicuously lacking from tbe earlier 

conventions. It should also be so framed as to be accept

able to most members either at once or after auch efforte 

as members could reasonably be expected to make, in the 

near future. 48 



It was recognised that care would haYe to be taken 

to ensure that the instrument was not incapable of accept-

ance by a member owing to pointa of a relatively minor 

importance. For example, the pre-war conventions often 

caueed difficulty in this respect among States whose 

systems did not conform to the clasaical pattern, but 

which would probably be recognised as adequate by 

international opinion in the post war world. Many of these 

assumptiona, however, were of aufficient importance to 

warrant an enquiry into the general opinions of member 

States. The questionnaire accordingly posed certain of 

the problems for reply. 

303.Convention or Recommandation? ----------------------------
Should the new programme be carried through by a full 

convention, or a mere recommandation? How would Federa~ 

States be affected? The ILO iteelf waa in favour of a 

convention and this waa the opinion of 2/3 of the govern-

mente which replied to the questionnaire, only five 

governments being strongly in favour of a recommandation. 
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Should the Convention create two standards? The ILO 

thought this essential owing to the vast disparities 

between the standards already achieved in different 

countries. It was clear that the difficulties besetting 

some members, general poverty, illiteracy, lack of means 

of communication, lack of medical reaourcea and the rest 

would make even a minimum standard difficult of achievement. 

On the other hand it was clearly unwise to lower the 



standards set in the pre-war conventions. A compromise 

was adopted by allowing temporary exceptions notably in 

the range of persona protected. A further difficulty 

was caused by the fact that the pre-war conventions did 

not maintain a consistent standard between themselves, 

but this was overcome by devising a formula of eufficient 

generality to be compatible with these previous provisions. 

The main danger at this point was thought to be to avoid 

losing contact with reality, though in the result the 

greatest weaknesa is losing touch with principle. This 

option of two standards is not however to apply to the 

provisions included in the section on common standards. 

This point of view was ~avoured by three-quarters ot 

the governmenta who expressed their views on the 

questionnaire. New Zealand felt that the advanced standard 

should be dealt with by means ot a recommendation. Israel 

expressed the very sound view that though there could be 

two standards tor persans protected, and for content, rate 

and duration of benefits, there should only be one standard 

for rights to benefits. The United Kïngdom felt that two 

standards were not advisable where benefits are assessed 

to secure tp the family the means of subsistence. It is 

interesting to note that Swit~erland joined Finland, 

Pakistan and Ceylan in preferring only the single minimum 

standard. Poland suggested that a member ratifying on 

the basie of the minimum standa rd should be required to 

achieve the advanced standard within 5 years. This seema 

clearly impracticable, s i nce it would prove a deterrent to 



ratification by a country which had not already achieved 

the advanced standard. On the other hand it would be 

possible to require an annual report as to the progress 

made towards the attainment of the advanced standard. 

France, supported by Brazil, thought that the advanced 

standard should be regarded as an interim stage and the 

possibility of future revision of the texte should not be 

excluded. The final result of the discussions on the 

advanced standard must await the completion of the 

discussions on the minimum standard. 
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What should be the branches of Social Securityf Here 

the provisions of the Philadelphia Recommandations were 

followed, with the sole omission of bene!its "in respect 

of extraordinary expanses, not otherwise covered, incurred 

in cases of sicknees, maternity, invalidity and deathn. 49 

The branches propoeed by Report IV (l) were as follows: 

a) medical benefits in avery condition requiring 

medical care 

b) medical benefits in case of stcknese and sickness 

allowances 

c) unemployment benefits 

d) old age pensions 

e) medical benefits, eicknees allowances, invalidity 

pensions, and survivore pensions and pensions for employ-

ment injury 

f) general family benefita 

g) meèical benefits in case of maternity and 

maternity allowances 



h) invalidity pensions 

i) survivors pensions. 

The first branch, of course, is intended to oover the 

type of public service which has been set up, for example, 

in·New Zealand and Great Britain. This classification waa 

approved by a majority of the governmenta, though numerous 

alterations and additions were propoaed. The United 

Kingdom wished to include death grants to meet funeral 

and other expansee. Ceylon however rejected the liat as 

being a too difficult aubject of international regulations. 

Austria proposed the addition of convalescent leave, and 

Pakistan payment to familias whoae breadwinner is 

imprisoned. Several South American States wished to 

rearrange the order so as to reduce the importance placed 

on unemployment inaurance; Chile for example feels that 

this should be excluded from the section dealing with 

minimum standards, since it can only be attempted in 

advanced countries. Finland and the Netherlands wished to 

delete the first branch. Israel wished to allow the 

payment of grants in the case of invalidity or death of 

the breadwinner, but it was thought that this repreaented 

a reduction in standards. 

Report IV(2) 50 pointa out that branch a) need not 

neceasarily take the form of a public service, even though 

all countries complying with it had done so by this method. 

A further suggestion to proviôe for "sickness benefits or 

sickness allowances" was also rejected. 

Considerable theoretical difficulties arise over this 



division into contingencies. It will be convenient. 

however, to leave this problem until we consider the 

definition of contingenciea in detail. 
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The need here was clearly for flexibility. The 

method suggested that it should be sufficient to ratify 

in respect of the same standard in at least three of the 

branches of the convention. Since however the branches 

vary considerably in social and financial importance, a 

system was suggested under which two of the branches ratif

ied must be found within the branches a) to f) and that 

branches a) and b) should not in this respect count as 

two branches. The ratifying state muet, of course, also 

comply with the common standards to which we have referred, 

and must undertake to report to the ILO in respect of 

branches which it has not ratified. 

1he opinions of the governments disclosed an equal 

division of opinion on this point. A majority were in 

favour of the requirements for compliance with the minimum 

standard and a majority of those who accepted the inclusion 
. 

of an advanced standard in a Convention approved the 

requirements in this respect. Tbree governments felt the 

necessity for additional degrees of ratification. Several 

governments wished to make the requirements more stringent, 

but others did not accept the grouping requirement of the 

branches chosen, though the ILO conceded the requirement 

that branches a) and b) were not to count as separate. A 

further suggestion which was made allowed ratification on 



the basiè of a mi~ture of advanced and minimum standards. 

Many countries felt that special recognition ehould 

be given to countries which ratified in respect of all 

branches, or which extends caver to all persona gainfully 

occupied. We may note here that the importance which is 

attached to special merit suggests that much of the driving 

force behind the convention lies in prestige or propaganda 

value. Poland thought that family allowances were often 

a means of adjusting wage rates, and proposed that sickness 

insurance and maternity insurance should be regarded as a 

single branch of social security and that there must be 

compliance with at least one branch of pensions insurance. 

The UK and US were not generally in faveur of the weighting 

of certain branches. 

As to the advanced standards, Brazil suggested that 

there must be compliance with the three more important 

branches for each country having regard to its social and 

economie conditions. The necessity for compliance with 

common standards was not challenged. 

These requirements were included in the draft 

convention and further commenta were made by the govern

ments concerned. In partiaular France felt that ratifi

cation should not be possible merely on the basie of 

medical benefits, benefits on incapacity to work and 

maternity benefits, all of which may be provided under a 

single scheme. Canada and South Africa, who had not 

replied to the earlier questionnaire felt doubt as to 

the method of ratification. 



The Conference Commdttee of the 34th Session of the 

ILO in its discussion of these suggestions recognised by 

a majority vote that the rules previously suggested 

would be too stringent for the lees developed countries 

to comply with in the near future and therefore proposed 

that ratification could be possible if half the total 

number of employees in industrial concerne employing 

20 persona were covered, though this exception would be 

regarded as temporary and there should be an obligation 

to report the progress made towards attainment of the 

minimum standard. The Employers delegates also voiced 

their opinion that discussion should be limited to 

employees, and particularly criticised the extension to 

residents and the concept of unemployment benefit 

unrelated to previous employment. On this argument, the 

Committee felt itself unable to deal with auch questions 

of a juridical nature. 

At the ~5th Session, the question of the number 

of branches necessary for ratification occupied an 

important part of the discussions. T.he Committee on 

Soci~l Security accepted a proposal by the Workers 

Representatives to require compliance with four branches. 

In full Session, however, after a long discussion, a 

Norwegian amendment reducing the number to three branchee 

was eventually carried. 

The special position of Federal States51 causes sorne 

difficulty here, since in practice few international 

conventions have been ratified by Federal States, with the 



exception of those dealing with maritime problems. This 

is a particular difficulty having regard to the form of 

the proposed convention since the unified nature of its 

ooligations are particularly likely to transcend state and 

federal juriadictions. The technique therefore auggested 

was that a Federal State should be deemed to comply with 

the provisions of the Convention if the provisions were 

covereà by Federal laws, or were governed by State laws 

in two thirds of the States in the Federation. It is of 

interest to note that in Austria, social eecurity lies 

within the competence of the federal government; the 

position in India is similar, with the exception of 

medical care. Brazil has also this division of function. 

In beth Switzerland and the United States the responsibility 

is shared. 
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The Committee of Experts, in their original 

formulations, recognised that one of the defects of the 

pre-war conventions had been their insistance on form 

rather than reality, and an attempt was made to accept a 

voluntary insurance system provided that a substantial 

portion of citizens were covered by it. This method has 

been adopted particularly in Denmark, Sweden and 

Switzerland, but bad only been covered by the pre-war 

convention on unemployment insurance. The questionnaire 

therefore sugges ted acceptance of auch sys t ems provi ded 

that the scheme was subsidised and supervised by the 

public authorities. Other differences of technique, auch 



as dependence on the fulfilment of contribution conditions. 

or a means test or residence conditions were thought to be 

covered by the broadness of the drafted clauses. 

Half of the replying governments were in favour of 

this clause, though a number required a guarantee that 

the numbers covered by the schemes were substantial. The 

ILO euggested a condition to meet this objection: that 

volunt~ry insurance would be recognised only to the extent 

to which it had actually provided protection during the 

previous three years. Further, the contributions of 

insured persona were not to exceed three quartera of the 

costa of benefits and administration. 

This clause was the subject of much discussion in 

Report V{a){2). Article 6 of the draft Convention read 

as follows: 

•Where the insurance against the contingency concerned 

ie voluntary, the public authorities shall subsidize 

auch inaurance to the extent of at leaat one quarter of 

the expected coat of benefits and administration.• 

The countriea most concerned with voluntary inaurance, 

Sweden, Switzerland and Denmark, gave affirmative anawers 

to this Article, though the Swiss thought that the require-

ment as to subsidy should be deleted. The Netherlanda, 

Norway and Denmark alao support this deletion. On the 

other hand Poland felt that the whole Article ahould be 

deleted on the grounds that employees with low earnings, 

who were most in need of protection, were leaat likely 

to be able to afford the voluntary insurance premiums. 



France also felt this point of view persuasive. 

It can be seen from the discussion that it was 

generally considered that the essential feature of social 

security is the collective bearing of rieks by groupa 

which include both favourable and unfavourable riaks. If 

even the minimum benefits of social security are to be 

provided, the neceseary financial resources needed for the 

smooth running of the scheme cannot be supplied only from 

the group which is in greatest need of the benefits. The 

cost cannot be supported in its entirety by the low income 

groups but must be ahared with the higher income groups 

through some auch agency as the State or an insurance 

institution. 

There are however three schools of thought on the 

problem of the level of benefits which ought to be provided 

for wage earners and other persona of comparatively amall 

means. One school feels that benefits ahould approximately 

equal the previous wage level of the insured and should, 

without supplementation, be sufficient to enable him to 

retain his former standard of living. Therefore it is 

felt that voluntary insurance and saving should be needed 

only by persona with moderate or high incomes. A second 

school, however, feels that a subsistance level should be 

aecured, and should leave to the individual the possibility 

of supplementing this minimum benefit by voluntary means. 

The third school, which is represented by the countries 

practicing voluntary insurance, feels that it is sufficient 

that the government should supervise the existing voluntary 



institutions and to leave the rate of benefit to be fixed, 

within limita, by the insured. It can be seen that the 

question of voluntary insurance applies to the third 

school, and to the second school only as far as the 

advanced standard is concerned. 

At the 34th session of the Conference Committee on 

Social Security the question was fully debated. The 

principle of subsidy was approved by a narrow margin, 

though this was contrary to the opinions of the Employers' 

members. The principle of supervision seems to have been 

generally accepted, on the basie that this was necessary 

to ensure that a substantial proportion of the low income 

groups could be covered thereby. Any ratification by 

virtue of a voluntary scheme would mean acceptance of the 

common provisions in the convention, and also acceptance 

of the general standards as to ecope and benefits. 

The Drafting commdttee was asked to devise a form of 

words to contain all these opinions, but it is significant 

that in the time available the committee was unable to 

find a form of words that would convey with sufficient 

precision the condition as to adequacy of the scope of 

benefit. The wording accepted was 

•a member may take account of protection effected by means 

of insura.nce, which, al though not made com:pulsory by 

national laws or regulations for the persona to be 

protected - a..) is administered in accordance wi th the 

prescribed standards 

i) by public authorities or 

ii) by insurance institutions under the supervision of 

r , , 
•: ;... 



the public authorities and 

b) complies, in conjunction with other forma of protection 

where appropriate with the relevant provisions of the 

Convention." 

In fact it appears that Denmark especially has 

succeeded in attracting a high proportion of the low 

income group into voluntary insurance - in fact to a 

much higher level than has been reached by many compulsory 

insurance schemes. The subsidy by the state is particularly 

used to enable the institution to accept people who are 

likely to increase its liabilities rather than ita asaeta 

and also to enable transfer from one institution to 

another without losa. It can be seen, therefore, how 

doctrinaire it would have been to refuse recognition to 

auch schemes, even though theoretically they have failinge. 

But, on the other hand, some form of supplementary assist

ance is neceasary to provide for the improvident. In 

respect of priva tel y run employees insurance_ sche:11es, i t 

is interesting to note that American experience shows that 

comparatively emall tax concessions will act as a strong 

inducement to the employer to create auch schemee for his 

employees. On the other band for contingencies auch as 

employment injury, maternity and family allowances 

voluntary ineurance seems inappropriate, and in this case 

the option allowing voluntary insurance should not be 

permitted, since it had previously been decided that 

social assistance should not be recognised as a method of 

covering these contingencieB. 

63 



The article proposed by the Drafting Commdttee wae 

not, however, accepted without amendment as the final 

form. As adopted, the text allows the inclusion of 

voluntary insurance as a basie for ratification in respect 

of all categories of social security except employment 

injury, family benefit, and maternity benefit (except that 

part of the latter which relates to medical care) provided 

that the scheme is supervised by the public authorities or 

administered in accordance with prescribed standards by 

joint operation of employers and workers, provided that it 

covers a substantial part of the persona whose earnings 

do not exceed those of the skilled manual male employees 

and provided that it complies with the other appropriate 

provisions of the convention. These amendments were 

accepted by the Committee on Social Security on the basie 

of proposals put forward by the employers and workers 

delegatee and of the general discussion at the 34th session. 

One proposal of the workers to require that the schemes 

be subsidieed by the governments concerned was rejected~ 

but a proposal by a government member to allow voluntary 

insurance to be possible as far as the medical portion of 

the mternity benefit was concerned was adopted. A further 

Workers amendment obliging a country ratifying on the baeis 

of voluntary insurance to render auch insurance compulsory 

within three years was rejected. 



Chapter 4. 

The Scope of Protection. 
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Perhaps the most difficult of the problems facing a 

growing system of International Social Security ie that 

concerned with the ecope of protection. This is of 

importance both from the internal point of view - toaseure 

to every individual a just national system - and from the 

external point of view - to eneure the greatest possible 

flexibility and interchange of persona between the different 

national systems. In other words, we must ask both i} Mis 

it fair and just to exclude (for example) a self employed 

man from Employment Injury Benefit?" and also ii) "Whether 

or not this is just, will it be possible to have the 

maximum interchange between different systems if no standard 

answer is given to this problem?M 

Answers to this kind of question have been given in 

many different ways. As we look at the international 

discussions and the national laws and regulations which 

throw light on the suggested solutions to this problem we 

must be on the watch for the difference of approach between 

what we may call "interim systems" and "completed systeme". 

A social system in the early experimental years may well 

seek to remedy what seems the most immediate cause of 

hardship or the cause most easily remedied. Such systems 

will give us little indication as to what 8ystem would be 

most suited to a fully developed economy. On the other 

hand we must also consider whether the adoption of & certain 



kind of interim system may prevent the attainment of 

another ~ore suitable kind of completed system. For 

example, an interim system based on the Social Insurance 

principle under which contributions are at first to be 

paid as a percentage of wages of certain classes of 

employed persona is not likely to lead to a completed 

system based on Residence: on the other hand an interim 

system based on the Social Assistance principle and, 

therefore, relying on the Means Test or Income Test is not 

likely to grow into a completed system based on the coverage 

of Employees or of the Gainfully Occupied plus their 

Dependants. This does not mean that a growing system 

could not, if it wished, changes its root principle, but 

that if it did so it would be likely to run into administra

tive and political difficulties. 
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Such administrative and political considerations 

play an important part in shaping the form of a Social 

Security system. In the first place they may tend to 

obscure the objectives to which the syste~ is working. 

Thus in the Eastern European Countries, and in the USSR. 

Social Security Schemes are used to provide incentives 

in order to maintain the elosely controlled economie 

system. In other countries, as in France, the Social 

Security Scheme has been developed as a means towards 

raising the birth rate: in Great Britain, it has become 

part of a system of redistribution of income. As we have 

seen in suggesting the development of Social Security from 



Social Assistance through Social Insurance, auch social 

and political considerations have now come to play a much 

closer part in the operation of Social Security as a 

direct result of the powerful side-effects on economie 

and social conditions wrought by the Social Security 

Scheme itaelf. 

In the second place purely administrative considerations 

may play an important part in the choice of system to be 

operated. As we have suggested in discussing the transition 

from Social Insurance to Social Security, 52 the mere existence 

of universality solves many difficult probleme which arise 

in systems having a leaser coverage. Thus the more 

complicated methode of financing by contributions which 

are often difficult to collect once a scheme is extended 

beyond the ecope of Employees become simplified where 

financing problems can be considered together with general 

taxation collection. In the same way a restricted scheme 

must often take great care for the representation of 

beneficiaries on bodies advising the Administration: where 

all are potential beneficiaries, auch advice can more 

easily be left in the hands of the normal representatives 

of the people. 

On the other hand, where the body of persona protected 

falls short of universality and is based on employment, 

a variety of convenient administrative techniques can be 

used which are not so readily available where coverage is 

extended beyond employment. For example, the value of 

benefits or the rate of contributions can be calculated 



by reference to the wages paid duriog a certain prior 

period. With some difficulty this priociple cao be 

adapted to the Gainfully Occupied other than Employees, 

but cannat assign an appropriate benefit to an Invalid 

who has never had good enough health to earn his own 

living, or to other members of the community who do not 

come iota the category of Gainfully Occupied. In some 

cases, this principle cannat even be happily applied to 

Dependants of the Gainfully Occupied, s~nce most systems 

do not relate the amount of children's benefit to wages 

but to subsistence, though other considerations may be 

more influe.ntial in this particular instance. The 

calculation of contributions faces a similar difficulty 

in that the ready criterion of earnings exista in relation 

to the Gainfully Occupied, but not for other Residents. 

These considerations seem to constitute a tempting 

invitation to restrict the scope of protection to persona 

whose coverage can be based on connection with employment 

or economie activity; on the other hand, general world 

developments and considerations of fairness and justice 

argue strongly that principle should not give way to 

convenience. 

403·!E~~g_]2_~~!!~!~~~!~l!-~2~6~-~~~!~~~2~-~~-Së!~!~~-~2]!!!~l? 

The principal issue among developed countries is 

between a coverage of all residents and a coverage of all 

in gainful employment and their dependants. The former 

seems strongly entrenched in the countries of Northero 

Europe and the European nations of the British Commonwealth. 



The latter seems to be the guiding principle in the 

developed systems of Western Europe (excluding the United 

Kingdom) and of Latin America. The Residence principle 

seems to be associated with the principle of subsistence 

benefits: whereas the gainfully occupied principle is 

usually found with the payment of variable benefits. There 

are historical reasons for this association, but there does 

not seem to be any reason why a system should not at once 

be based on residence and pay variable benefits. 

When the two principles are compared, however, there 

does not seem to be necessarily a great difference in 

practical coverage between them. This opinion is supported 

by at least one commentator in the International Labour 

Review53 who stressed the nearness of the two classes in 

percentage coverage, though admitting the profound differ-

ence in conception. Although one might not be greatly 

concerned on the first question, the second is the root 

of many differences of treatment which are of importance. 

The similarity and yet the difference can perhaps be most 

closely seen if we consider the modification of the 
~ 

Residents principle put forward among other countries by 

Denmark - namely the principle of Residents lesa the non-

contributora and the non-indigent. At first sight this 

seems to suggest that (by reversing the negatives) a 

social system should provide for those who have paid 

Social Insurance contributions or those who are in need. 

The true meaning of the idea, however, (and this shows 

the more subtle combination of Insurance and Assistance 

. ' 



which is found in Social Security) is baaed on the broader 

definition of "contributors" - not thoae who have paid 

monetary contributions but those who have contributed to 

the benefit of the nation from which they are in turn 

claiming benefit. 
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A short comment must be made at this stage on the 

relation of the two terms "residence" and "ordinary 

residence". It is unfortunate that very often these two 

terms both bear the aame meaning. This arises because 

someti~es a distinction is made between "residence• and 

"physical presence", in which case the former requires 

sorne form of settlement in a country to be understood: 

in other cases no distinction ie made so that "ordinaryft 

has to be added to "residence" to suggest the required 

degree of settlement, unadorned "residence" being used for 

mere physical presence. This distinction is vital if the 

arguments for the adoption of Residence as a principle for 

problems of ecope of protection are to be understood. 
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It has been argued at an earlier point in this 

discussion that there are basically two problems involved 

to which the Residence principle is applicable, first~ 

~ueetion A) "to whom should the claimant turn for benefit", 

second, Q,ues ti on B) 11 on wha t principles should ul ti ma te 

liability for benefit be decided". In respect of A), 

Mresidence" is used in tha sense of mere physical presence: 

Jo 

in respect of B) it is used in the sense of ordinary residence 



In spite of these two definitions of the term, it is a 

strong argument that, since theae two problema are very 

similar in nature, substantially the same answer be given 

to each: and although ordinary residence may be only one 

of many answera to question B), it is the only sound 

answer to question A). In order to substantiate this 

argument, we must consider each question separately. 
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For the purpose of ascertaining to which national 

system the claimant should primarily apply, it is clear 

that mere physical presence in the vicinity of national 

claims offices is sufficient, subject to auch minimum 

conditions as are necessary to prevent abuses, auch as 

deliberate movement into the jurisdiction of the system 

known to be least harsh to the claimant or most reliable 

in its payment of benefit. Such minimum conditions 

could very satisfactorily be an irrebutable presumption 

of good faith after 1 years residence, before this period 

is satisfied it being open to the national system to 

refuse payment on good evidence of abuse. It is tempting 

to confuse the issue at this point by arguing that this 

period should vary according to the nature of the 

contingency - but it must be made clear that this mechanism 

is merely a simple rule to establish primary responsibility 

and is not to be confueed with the rules for ultimate 

liability. It is clearly an important characteriatic of 

the answer to this problem that there should be no in-between 

period during which an individual is technically connected 



to no country so that an individual will be allocated to 

a system at all times. It is difficult to see how the 

adoption of any other principle could bring as satisfactory 

a result. The countries of Northern Europe have laid 

stress on nationality: although this principle by itself 

might provide a solution, (since most individuals have a 

readily ascertainable nationality or dominant nationality) 

where this principle operates in conjunction with other 

principles (as is often the case) injustice arises. Thus 

where two countries adopt the nationality principle, they 

will clearly provide protection for their nationale living 

in the other country. But where auch a country will provide 

protection to persona actually in contact with ita officials, 

the nationality principle acta to exclude resident aliena 

and thereby causes much injustice. 

Further considerations in faveur of territoriality 

arise from the administrative factors connected with the 

collection of contributions and the ascertainment of the 

fulfilment of qualifying conditions. Though clearly the 

payment of benefita can be made to claimants outside the 

jurisdiction of the protecting country~ compulsory 

contributions cannet be collected with similar ease. Not 

only is it more difficult to establish effective regulations 

for payment of contributions in foreign currencies, but in 

the last resort a compulsory system cannet easily compel 

payment in those circumstances, since the debt is not a 

true private law debt (which can sometimes be enforced 

in another country) once the Social Insurance principle 



haa to be abandoned, but is more in the nature of 

taxation. 

Where, before benefit is paid, the occurrence of 

qualifying conditions has ta be ascertained, further 

difficulties arise unless the standards adopted for the 

ascertainment of those conditions are standardized. The 

ascertainment of percentage invalidity, for example, is 

particularly prone ta the variation of local standards. 

These considerations support the preference for residence 

as a basic principle, though not every problem is thereby 

solved. Where an older man, for example, changes his 

country of Residence, in order ta join his children in 

their land of immigration, the principle of territoriality 

may point to his new country as having the responsibility 

for the provision of Medical Care, even though the greater 

part of hisWlrking life was for the benefit of his old 

country: but do the same considerations seem applicable 

ta the question of the payment of old age benefit, or of 

inYalidity benefit? Clearly the old country should bear a 

large part of the coat of auch pension. The material 

question is whether a) the new country should carry the 

administrative responsibility and, if it approves the claim 

for invalidity benefit, it should make the due payment, 

claiming a subatantial contribution from the old country or 

whether b) the old country should make the asaeasment and 

paaa on the amount of the benefit for payment by the new 

country. In reality, of course, the asseas ment of 

invalidity will have in fact to be made in the new country. 



since the invalid is there present, and it is perhaps 

better to place the administrative respontbility on the 

country making the assessment. In either case, efficient 

operation depends on confidence between the old and new 

countries' systems and the suggested solution has the 

advantage that, in case of a dispute, the beneficiary 

is receiving benefit until a decision has been made. 

The principal alternative system would be that 

based on Social Insurance. The difficulties and dangers 

of the adoption of this principle lie in the lack of any 

initial presumption of benefit. Thus, if we may apply 

this principle to the problematic situation which we have 

just been considering, before any benefit could be paid, 

it would be necessary to ascertain under which country's 

system he had been cornpulsorily insured. It would be 

difficult to discover any criterion by which overlapping 

or underlapping could be prevented, unless it were connected 

with territorial residence: it can be concluded from this 

that even a system based on the Social Insurance principle 

would have to call in aid territorial principles. 

407.2~~!~~~l-~~!!~=~~~-~~-~2!!!~~-~~~2~~~~l-!!~~!!!~l· 

We have suggested that for the second problem B) "on 

what principles should ultimate liability for benefit be 

decided" the proper solution lies in the principle of 

ordinary residence. The theoretical principle behind this 

solution lies in the broad meaning of "residence" to 

include all those residing within the particular juris

diction who have contributed in such a way (whether by 



employment, gainful activity, financial contribution, or 

who have resided for a sufficient length of time for auch 

proof to be unnecessary) as to make the payment of benefits 

by the nation's social security system just and equitable. 

The breadth of this definition may seem surprising 

in view of the restricted scope and extensive exceptions 

found in early principles of coverage. It is important 

to make clear, however, that this general principle is in 

line with the modern trend to state a general principle 

of coverage and carefully to define the contingencies for 

which benefit is paid. The political and social advantagea 

of this method are clear, since auch a system can truly 

claim universality and yet ie not guilty of payment of 

benefit where it is not due. 

The distinction between "residence" and "ordinary 

residence", however, opens a more difficult problem. 

At what stage does mere physical presence in a country 

bedome ordinary residence. This is a problem familiar to 

the Private International Law student, who is continually 

concerned with the problem of domicile. The Social 

Security Law student is faced with the same problem in 

that it is essential that there is no period during which 

the individual is not resident in sorne country or other. 

Otherwise a claimant may be prejudiced in his claim 

owing to his presence for a short time in a foreign country 

which was not recognized by his home country or the 

foreign country as residence. On the other hand, where 

auch presence was recognized as residence by both countries, 

double benefit, with its consequent waate, might be paid. 



It is clear, therefore, that definite rules must be 

laid down which can be easily applied in the same manner 

in each country. There is very little precedent to assist 

and general principle must be applied. The suggested 

rule is as follows: 

"A claimant is assumed to be resident in the country 

in which he has been most recently present for a period 

of ô months unless and until:-

A) he pays contributions to a Social Security 

Institution of another country in respect of any 

contingency, in which case he is deemed to be resident 

in that other country for the purposes of that contingency: 

or B) he is employed in another country, in which case 

he is deemed to be resident in that other country: 

or C) he has been phyaically present in another country 

for a period of ô months in which case he is deemed to be 

resident therein.• 54 

Many parts of this rule need clarification. The 

time of ô months is clearly open to objection on the 

grounda that it is too short for some contingencies and 

too long for others. However this was the period accepted 

in the Social Security Agreement between Auatralia and 

New Zealand and is probably the fairest compromiae. 55 

"Present" must be defined so that daily employment 

outaide the country in which the claimant haa his home 

is not included, since otherwiae clause B) bas no meaning. 

Sorne difficulty is to be expected over clause B), since it 

may clash with either clause A), either directly, or by 

inference. and it may also lead to difficulties over the 
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payment of benefits to dependents. Thus let us suppose 

that the claimant works in country X, but lives in country 

Y with his wife and family. According to the rule suggeated, 

he will be deemed resident in country X, though his family 

are deemed resident in country Y. Is it thus a aatie~actory 

result that country X is liable for the social security of 

one member of the family, and country Y of another? The 

apparent difficulties, however, can be eaeily resolved 

when the true nature of the coverage of dependents ie 

considered. 56 Suffice it to say that short term benefita 

should be related to exiating wagea so that no more 

difficulty exista in the support of dependents than exista 

in the case of normal wages: and in the case of long term 

benefits, which should not be related to economie activity, 

each member and each dependent should have a claim in hie 

own right. 

The difficult decision inherent in clause B) is 

whether employment or residence connecte a man most 

cloaely to the society in which he exista and which must 

be divided by the artificial line of nationality. On the 

whole, where the financing of social security is not by 

contribution, it is by taxation connected with employment 

and it therefore seems that the place of employment 

should have a natural priority. Where country X has a 

contributory scheme of financing and country Y a taxation 

scheme, the claimant will have the choice to abandon the 

contributions and to rely on country Y or continue the 

contributions and thus be deemed (pace clause B) ) to be 



still resident in country X through the inferential 

meaning of clause A). 

408.~~~!~~~~!:_E~!~~!g~~~-!~~-~:~~~~~l-~~~~~~~~~· 

Two main alternative principles have been put forward 

for a basie of coverage. The first advocates coverage of 

Employed persona only. The numerical superiority of the 

Employed in most communitiea over the self-employed haa 

enabled the former to obtain an income protection to which 

they have no special claim, save that generally they 

represent a section o~ the community least able to look 

after itself. In some instances the admission of a 

distinction between Employed and Self-employed bas allowed 

the attempt by sorne countries of Eastern Europe, as, for 

example, Poland, to maintain that all Employees should be 

protected before any protection is granted to the Self

employed. The injustice of this can be\• seen in any 

Southern European or Latin American country where the bulk 

of the population is constituted by Agricultural Peasants: 

the political implications of auch a false principle lie 

in an attempt to reduce all the economically active to the 

position of ~mployees of the State. The acceptance of the 

Employment principle has also been advocated on the 

grounds of administrative convenience, but it is clearly 

inappropriate that temporary difficulties be confused with 

general principle. 

A second alternative principle sometimes suggested 

for coverage is that of gainful activity which haa been 



previoualy mentioned as underlying many of the existing 

European and South .American national schemea. The greateat 

difficulty in this principle lies in ita treatment of 

dependents, who constitute approximately 60% of the 

population. 57 Under the Residence principle, each person 

has a claim to benefit in his own right (aubject to 

exclusion by the definition of the contingency) whereae 

under the Gainful Activity principle 60% of the community 

must round their claim on another peraon's activity. Many 

are the difficulties which attend this aspect of the 

problem. Is the definition of Dependents to be drawn 

strictly or with latitude? If the latter, what members 

of the community is it intended to exclude1 Is an 

unmarried woman brought up to live on the earninge of a 

previous generation really a lees worthy recipient of an 

old age pension than one who has not had that capital 

advantage? Again, eince the contributions of an Employed 

or Self-employed worker do not vary according to the 

number of his dependants, so must the latter share equally 

in one benefit payable to all dependents1 

In the same way it is often argued that Dependents 

ehould not be included in any event, Binee they are not 

recognized by the wage system. The truth of this 

argument will be seen when the nature of short term 

benefits is analyzed, 56 but the force of the argument 

appears when the wage earner is employed in one country 

but his dependents reside in another. The practice in 



some countries is to require a separate (though usually 

shorter) qualifying period for Dependents before they can 

receive benefit: this solution, however, clearly departs 

from the theoretic basie of the dependants' right to 

benefit. 

The preceding arguments are directed towards 

acceptance of the Residence principle as the true basic 

principle for the scope of protection. We must now 

consider the extent to which this principle has in 

practice been so accepted. 



4ll.International Practice: ~~~2-~r!ug!~!~~-Qr_u~~~QG~~-~gQ~~~~· 

Does a survey of the international scene show that 

these principles are widely accepted? A sample of 36 of 

the more significant social security achemes in operation 

shows that 25 have Employment as their basie, of which 5 

have subsidiary Assistance schemes covering all Residents 

and the remainder are primarily based on Residence. The 

latter are almost entirely found among the countriee of 

Europe or European stock and predominate in the countries 

of Northern Europe and the British Commonwealth. It would 

be tempting to suggest that it is the older schemes which 

have developed into echemes protecting all residents, but 

there seems to be no evidence to support this. It is 

true that the vast majority of the new schemes are based 

on Employment, but one at least58 is baeed on a variation 

of the Residence principle. The truth seems to be that 

the number of years a scheme has been in existence does 

not seem to indicate the state of its development: 

internal political pressures seem to have greater 

influence, i n that concessions made to certa in sections 

of the community in arder to mitigate hardship often lead 

to demanda for the extension of those concessions in 

directions where equivalent hardship does not exist: by 

this means the normal development from Social Assistance 

to Social Security is accelerated. 

4l2.National Schemes based on Residence. 
-----------------------------------

We have referred, in diecuasing basic principles, to 

the influence of social and political conditions on the 



shaping of national schemas. In the case of Residence-

based schemas, auch conditions may force the acceptance 

of some limitation of the principle, as by a limitation 

ta those with insufficient private means ta tide them 

over the period of the contingency or ta allow them to 

meet the extra expanses occasioned by the contingency, or 

a limitation ta residents of amal~ means, at least for 

those contingencies which involve losa of earnings. This 

is the case in Australia, Canada, Denmark, New Zealand, 

for example, except that employment injury insurance is 

rarely subject ta incarne limita. 

Of the countries in this category, 10 (as opposed ta 

only 2 based on Employment) provide for extension of 

coverage.on the basie of reciprocal treaties. On the 

other band, 5 provide initial~y only for the protection 

of nationale, though al~ of them include the reciprocal 

treaty provision. The other limitations found in the 

Residence-based systems are concerned with particular 

local conditions, as that of the presence of various racial 

groups or aboriginal tribes. The Danish schema requires 

the claimant to be a member of a aick fund, and the United 

Kïngdom requires employed married women and non-employed 

persona of low income to have specifically chosen to be 

protected. 

Only the United Kingdom has achieved universal 

protection in this way. The legislation in Iceland 

provides for universal protection against biological 

contingencies but unemployment is not at all covered. 



In Sweden, legislation on the books covera all resident 

nationale and nationale of other Scandinavian countries 

resident in Sweden against biœlogical contingencies 

with the exception of abstention of work due to maternity 

and death of a breadwinner from a cause other than 

employment injury, for which protection is only afforded 

to persona of small means. Unemployment inaurance is 

voluntary. Finland protects all residents in respect of 

a condition requiring medical care due to maternity, child 

maintenance and old age, but not in respect of short term 

abstention from work except for a maternity grant. 

Denmark, through the voluntary subsidized system, protects 

the majority of residents of limited means in short term 

contingenciea. Old age pensions, subject to a means test, 

are universal for citizens; this is true of invalidity, 

but for death of a breadwinner only where this is due to 

employment injury. Unemployment insurance applies to 

employees of small means, though there is no income limit 

for admittance to membership. Australia and New Zealand 

follow the same lines, since they cover all contingencies 

except maternity, though the means test is applied for 

contingencies involving abstention from work or loss of 

earning capacity. In New Zealand residents receive family 

allowances irrespective of means, and in the same way 

medical benefit and a reduced old age pension. In 

Australia all residents are covered by hospital benefits 

and children's allowances. Both these countries have 

employment injury allowance schemes. An interesting 



development in the Australian scheme arises from the fact 

that though sickness benefit is theoretically not confinèd 

to employees, it has been required as a condition of payment 

to an independent beneficiary that he close down his 

establishment. Long term biological contingenciee are 

also restricted to citizena. Canada pays family allow-

ances to residents, but old age pensions require a means 

test, which is also applied in the case of unemployment 

insurance. Switz.erland has old age pensions for residents 

and non-resident citizens and subsidized sickness schemes 

for residents, though in some areas a means test is 

applied. It is noticeable that social security systems 

based on Residence are most complete as regards biological 

contingencies and long term risks, although in neither 

case has the temporary reduction of standard found in the 

means test been completely eliminated. 

413.National Schemes based on Economie Activity. 
-------------------------------------------

The second group of countries, those preferring 

extension to all gainfully occupied persona and their 

dependent2, seem on analysis to show many examples of the 

techniques of temporary limitation outlined above. 

Examples among the more recent schemes are gound of 

restriction to employees in industrial and 9ommercial 

undertakings, since these establishments are more 

accessible to supervision than agricultural undertakings 

and contributions can be collected by employers without 

undue administrative difficulty. Where even more stringent 

restrictions have proved necessary, a minimum number of 



employees per firm is set below which the oompulsory 

legislation does not apply. Alternatively the restriction 

may be in terme of industrial areas of a minimum aize of 

population or in apeci!ied cities of a known degree of 

industriali~ation. In addition, in older schemes, we 

find examples where the class of gainfully occupied persona 

iseut down by the exclusion of non-manual workers,or of 

public employees,or of those earning above a certain limit, 

or of the self-employed. In ether cases the class of wage 

earners is increased by the inclusion of Salary Earners 

(in 57 cases), the Self-Employed (8 cases), sometimes with 

the imposition of maximum (in one case minimum) earning 

limita. A number of schemes exempt domestic or agricultural 

workers but a tendency which has developed since the war to 

include classes of person .usually covered by special 

achemes (as public employees) and to regard the special 

achemea as providing an extra pension~ previously auch 

schemes had been specifically excluded. 

No country has yet applied its social security systems 

to all gainfully occupied persona and their dependants. 

Czechoslovakia appliea this test to all biological 

contingencies, but for family allowances and unemployment 

employees only are covered. France appl ies the test to 

family allowancea, but unemployment benefits carry a 

means test and biological contingenciea are covered only 

for employees. Old age alone covers those working on 

their own account. Bulgaria protects employees for all 

contingenciea, but urban independant workers tor maternity, 



sickness invalidity and old age and farmers for the 

latter only. The §uatemalan scheme aima at the protection 

of all gainfully occupied persona against biological 

contingencies, but at present only sickness due to external 

injury bas been covered for urban employees. Belgium 

protects employees in all contingencies to which they are 

exposed. Independent workers are entitled to family 

allowances. Other residents can insure against biological 

contingenciea. Poland covers employees for every 

contingency, but landowners of small means only against 

sickness invalidity or death from employment injury. 

Austria has for employees protection against all biological 

contingenciea plus unemployment and family allowancea; 

independant workers only for sickneas or invalidity arising 

from work and maternity. Luxembourg similarly restricts 

sickness and maternity to manual workers and ethers below 

certain earning limita and gives unemployment benefit to 

urban workers subject to a means test. In the Netherlands, 

employment injury and family allowances cover all employees~ 

but only those with incomea within certain limita are liable 

for insurance against unemployment old age and maternity 

and aickness invalidity and death not due to employment 

injury. 

On the American continent, Chile, Columbia, Mexico and 

Panama do not cover unemployment and child maintenance, but 

include independant workers along with employees. The 

Argentine, Dominican Republic and Ecuador insure employees 

only, chie!ly in biological contingencies. Protecti on is 



restricted to employese in specified, chiefly urban, 

occupations in Brazi~, Cuba, Greece, Iran, Portugal, 

Turkey, the United States and Venezuela. Unemployment 

insurance is also provided by Greece, Portugal and the us. 
Feru providea insurance for manual and non-manual employees 

in all biological contingencies. 

The limitation to employees is, as we have said, the 

rule in a number of countries now embarking on social 

aecurity. India has restricted coverage to factory employees 

of limited earnings against sickness, invalidity, or death 

of a breadwinner resulting from employment injur~ sickness 

from any other cause
1

and maternity. It is planned to 

extend this to dependants of factory workers, to all 

employees and finally to ether contingencies. Ha.iti also 

plana to inaure employees in the event of rnaternity 

sickness and injury during employment, but without income 

limi t. 

~ntion has earlier been made of the decisive position 

occupied by Dependants in schemea based on employment. 

Often national laws provide maternity and invalidity care for 

Dependants. Many states, however, do not provide this 

protection and, if at all, protection is only available 

under medical assistance schemas. Countries in this 

position include Columbia, the Dominican Republic, Ecuador, 

El Salvador, Guatemala, India, Ireland, Panama, Feru and 

Portugal, though, in the first two, dependants' wives are 

entitled to obstetrical care. Where the contingency of 
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death of the breadwinner arises, children are protected if 

a scheme is in operation; but the widow only for certain 

where death is due to employment injury. We shall see 

later that there are often stringent benefit conditions 

applied, as for motherhood age or working capacity. 

414.Coverage under the Philadelphia Recommendations~ 
-----------------------------------------------

Before turning to the discussions which led to the 

1952 Convention, we must take a brief look at the 1944 

Philadelphia Recommendations. We have seen, in summarising 

the historical aspect, that the early conventions depended, 

in respect of coverage, on extensive exception clauses. By 

1944, however, the tendency in international thinking was 

to leave the detailed exceptions to national legislation, 

but only so far as was neceasary to prevent abuse. Thus 

Point 17 of the Recommendationa provides for:-

"protection, in the contingencies to which they are 

exposed, to all Employed and Self-employed, together with 

their dependants, in respect of whom it is practicable 

a) to collect contributions without contributing dispropor

tionate administrative expenditure and b) to pay benefits 

with the necessary co-operation of medical and employment 

services and with due precaution againat abuse.• 

This definition is of great interest for two reasons. 

In the first place, a development towards the principle 

of universality can be seen by contrast with previous 

Recommendations and Cmnventions, though it is not yet 

complete, since the general world development is not yet 
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thought to be sufficient to allow the compulsory inclusion 

of the "difficult" or "marginal" cases covered by the 

Residence principle but not by the principle of Economie 

Activity. On the other hand, one would have thought that 

the inclusion of a general exception for under-developed 

countrie.s in the general principle would have allowed a 

more complete formulation of that general principle. The 

beat view is probably that at the stage of deTelopment at 

which International Social Security thinking bad arrived 

in 1944, the Economically Active principle seemed to be the 

ultimate destination of the movement. 

The second point of interest in the 1944 definition lies in 

the clear recognition of the necessity of reducing the 

standard of ecope required of lesser developed countries. 

This requires a compromise between the need for flexibility 

in order to deal with the different problems found in 

different regions and the need for conciseness and 

preciseness in the wording of international Conventions. 

As a statement of principle, proper to a Recommendation, 

point 17 leans towards the former. In later international 

thinking, this problem is oonsidered quite separately and 

does not remain part of the general definition of coverage 

which is left in general terms. 

The second part of the 1944 Recommendation deals 

with Social Ass~ance for those not covered by the firat 

part of the Recommendation. Point 28 covers dependent 

children, Point 29 Invalida, aged persona and widows. 

Point 30 provides for general assistance by way of 



"Appropriate allowances in cash or partly in cash and 

partly in kind" to be provided for "all persona who are 

in want and do not require internment for corrective care". 

The importance of this residual Assistance acheme depends 

partly on the coverage of the main achemes which it ia 

designed to support. As will be seen on consideration 

of the administrative problems of social security, it 

seems a happy solution to combine this provision of residual 

assistance with the separation of discretionary benefits 

from the non-discretionary non-deterrent benefits provided 

as of right. 

A similar approach is to be found in the 

Recommandation No~ 69 concerning Medical Care. This 

Recommandation representa the second half of the deliber

ations of the Philadelphia Conference. In form it is very 

different to the Recommandation concerning Income Security, 

aince it is concerned more with the social and administra

tive problems of creating medical services than with the 

exact definition of the services to be provided by each 

country. Part II is concerned with the scope of protection. 

Point 8 requirea medical care to be extended to all members 

of the community whether or not they come under the category 

of the gainfully employed. Point 9 provides that where a 

scheme is limited to a section of the population or a 

specified area, or where there is in existence a contribu

tory mechanism for other branches of Social Security and 

the tnechanism is so constructed that it is possible 

ultimately to bring in the whole or the majority of the 



population, it may be appropriate to adopta Social 

Insurance Scheme for Medical Care. On the ether hand, 

(poin~O) where the whole population is to be covered, a 

public service may be appropriate. Social Assistance is 

required under the principles set out in Points ll to 16. 

T.hus (point 11) all members of the community should have 

the right to care as insured persona or, pending inclusion 

in Social Insurance, the right to care at the expense of 

the competent authority if they are unable to provide it 

for themselves. Similarly (point 12) relief ahould be 

given as to the payment of contributions where this would 

bring hardship to persans barely having the means for 

subsistence. 

In respect of medical care, therefore, it is clear that 

international thought has accepted the principle of 

residence as the appropriate criterion of coverage. 

Further evidence of this will be apparent when we consider 

the 1952 Convention in detail. 

415.!~~-~~~~~~-ê~~~:~~l_i~~~~~~-~~~~~~:~~2-~~~!~~~!~~-!~~g. 
Such was the progress of international thinking up 

to the end of the second world war. The years 1946 to 1948 

were a busy time for national Social Security Legislation 

and the experience of these years seems to have led to the 

suggestion that the international requirements for the 

ecope of protection should vary in accordance with the 

contingency being considered. The discussions preparatory 

to the Convention proceeded on that basie. 

In order to produce a Convention which would have a 

chance of acceptance by the greatest number of nations it 



was auggeated in Report IV (1) that the Convention should 

recognize the divergent approachea which have been outlined 

and ahould attempt to enter for each accordingly. Those 

nations aiming at the protection of all residents might 

be allowed to reatrict their coverage to residente with 

limited meana exposed to the contingency in question. 

Where the ultimate aim ie to a basie of social insurance, 

the limitation might apply to the means of the insured 

during periode when he is not auffering from the contingency 

in question. An exception to the suggested rules was put 

forward with regard to the provision of a national health 

service providing medical benefits in any condition requir

ing medical care, on the grounds that since no cash payment 

ia made a limitation to persona of small means would be 

inappropriate. 

Difficulties would, of course, be experienced in the 

operation of these rules, since under-developed countries 

would be forced to commence with protection in specifie 

localities. For auch cases, the suggestion was that 

ratification should be possible when the service is available 

to 50% of all residents without income limit or means test. 

For those states aiming at the eventual protection of 

all gainfully occupied persona and their dependants, the 

suggested limitation is to employees in industrial and 

commercial establishments, since this group poses the 

least administrative complications and perhaps the greateet 

need. It will be remembered that this is the standard 

required in certain of the pre-war conventions. Dep;ndents 



should also be protected in this category from 

contingencies requiring medical care, or resulting from 

the death of the breadwinner. Even so, a further 

restriction may be found necessary in the least developed 

countries, since it may apply to many factories where 

there is not a developed system of factory inspection. 

It was therefore suggested that a further limitation to 

50% of auch employees be permi tt.ed. 

On the other hand the International Labour Office 

felt that sorae states might prefer to commence with a 

system giving social security to agricultural workers and 

their dependants; therefore, in order to retain the 

flexibility of the draft convention, a standard of 50% 

of gainfully occupied persona was suggested, with a tempo

rary restriction to 25%. The further temporary standard 

of the use of the means test would only apply where all 

residents were covered and for cash benefits only. 

These observations were circulated to the member 

nations of the ILO and were accepted by 9 out of the 

governmenta who replied, though it waa pointed out that 

the three alternatives are not equal in weight. An 

important, if regressive, point however was made by a 

number of governments who felt that it was necewsary to 

relate the ecope of protection more clearly to the 

contingencies covered by each branch and to define these 

contingencies with more precision. Some governments felt 

that the means test should be permitted in the second 

alternative, or that the discretion left to the governments 
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concerned in respect of this test were not stringent 

enough. There were, of course, wishes expressed that the 

standard should be raised or lowered. From these replies, 

the International Labour Office made the unfortunate 

proposal that instead of a single definition of the scope 

of protection, there should be a separate definition for 

each br~nch of social security: further, the three formulae 

were condensed into two. Thus branch (a) which covers a 

general medical care service is to cover all residents, 

but as regards the other branches, it was to be left to 

the national legislation to limit the ecope of protection 

to certain classes of gainfully occupied persona, provided 

that the prescribed proportion was covered, though 

dependents wives and children must be entitled to medical 

benefits under the branches dealing with sickness and 

maternity and also . survivors pensions under the branches 

dealing with this benefit. On the other hand, a member 

might choose to protect all residents subject to a means 

test, though auch test could not be applied in the aase 

of employment injury benefit. At this stage, no percentage 

figure was suggested, since it was thought that the number 

of persona protected could not be readily determined before 

the contingency occurred. The percentage of the population 

to be covered was fixed at 50% of the gainfully occupied. 

since this was thought to represent 20% of the population. 

We may note in passing that the ratio for different 

countries of active population to total population based 

on the Demographie Yearbook of the United Rati ons f or 1948 
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is as follows: 

Auetralia 40.6% 

Mexico 29.8% 

England and Wales 44.6% 

France 47.]$ 

Netherlande 38.0% 

Feru 34.88% 

United States 38.4% 

Belgiwn 43.9% 

Czechoslovakia 44.7% 

Yugoslavia 60.3~ 

Italy 38.1% 

New Zealand 38.1% 

Sweden 42.5% 

Thua the percentage seema broadly to increase with 

the increase of industriali'zation. 

The suggested percentagea were therefore: 

a) lOO% of residents for medical benefits in any condition 

requiring medical care; 

b) 20% of residents for medical benefits to the gaiofully 

occupied and dependenta with sicknesa allowance to the 

former, for old age pensions, for general family benefits, 

and for invalidity benefits; 

c) 50% of employees for unemployment benefits and for 

medical benefita, sickness allowancea and invalidity 

pensions to the employee and survivors pensions to hie 

depend en ts; 

d) 20% of residente for medical and cash maternity benefits 

for the gainfully occupied or, if a man, medical benefita 

for his wife and for eurvivors pensions to the gainfully 

occupied person's dependents. In order to calculate 

theae percentages, only the gainfully occQpied are to be 

counted, or in the case of family allowancea, the breadwinners 



No attempt was made to fix income or means, since 

this was tlmught to be a hindrance if too rigidly prescribed. 

The proposals contained however a stipulation that, where 

the full benefits are to be reduced if income exceeds a 

certain figure, a substantial amount must be exempted in 

the assessment of income to be deducted. A further 

requirement introduced was to the effect that a scheme 

must have covered the prescribed percentage for three years 

before ratification. 

It was further thought that the temporary standards 

suggested in the original questionnaire had been set too 

high, and it was therefore proposed to have only one auch 

standard, set at 50% of the employees in undertakings 

subject to labour inspection. No temporary exception, 

however, was envisaged for the branch concerning a national 

health service. 

T.hese firm suggestions brought forth an instructive 

variety of views from the member nations. On the question 

of the basic principle of coverage, it is interesting to 

note that countries as unlike as Sweden and Argentina 

would admit the ultimate protection of all residents only, 

though recognising the importance of the other standards 

as temporary principles of coverage. The Swiss government 

supported this argument, though subject to certain 

reservations. On the other hand Brazil, Ceylon and Chile 

preferred the principle of the protection of employees, 

and Poland felt that this should be attained before independ

ent workers were covered. The latter views, as we have seen, 
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are inappropriate for a developed system. Norway seemed 

to waver from the Residence principle by opining that it 

should not apply to unemployment benefit. As we shall see, 

acceptance of the latter is not inconsistent with the 

general principle. 

Other strong views were expressed on the question of 

the means test. Luxembourg opposed such a test on the 

grounds that it produced financial and moral consequences 

likely to prejudice the principles of social security 

laid down in the draft convention. France, New Zealand, 

the UK and the US thought it was the means possessed during 

the contingency which were of importance, and further 

stressed that employment injury should be excluded from 

this alternative. The UK thought auch generalization of 

scope dangerous, since cash benefits were only meant for 

the gainfully occupied and employment injury and 

unemployment benefits only for employees. The US thought 

that an income limit, as opposed to a means test, was more 

appropriate under the limitation to the gainfully occupied. 

France, Italy and New Zealand proposed methods of determin

ing the limit up to which the means test could be applied, 

since they thought the conventions should not leave each 

country with a free hand. The Netherlands wished to admit 

an income limit to the alternative of protecting employees 

in industrial and commercial undertakings. 

Opini ons as to the scope of protection required for a 

general medical care service were in the majority for the 

refusal of any lesser standard. A temporary exception was, 
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however, suggested, since it was thought this would provide 

more incentive for the creation of a service covering the 

whole population. The United States also argued that 

there was no logical reason why an income test should not 

be accepted under this branch. This subject was further 

discussed by the Conference Commdttee on Social Security 

which though it had at first adopted the idea of a medical 

service covering every condition requiring medical care and 

protecting the whole population, subsequently preferred the 

solution which separates medical care and cash benefits in 

respect of a morbid condition. The original branch (b) 

which provided for medical benefit in case of sickness and 

for sickness allowances was divided into two branchest 

one providing medical care in any condition requiring 

medical care, including maternity, and the other providing 

cash benefit in case of incapacity to work due to a morbid 

condition. Branch (a), dealing with a public medical 

health service was thus deleted. In the test of the conven-

tion proposed by the report the aubject matter was arranged 

by contingencies and this new arrangement proposed by the 

Commdttee was retained. The scope of protection for 

conditions requiring medical care has thus become separated 

from the scope of protection for incapacity to work. It 

was further felt e.xtremely difficult for the lLO to verify 

whether a medical service complied with the condition that 

medical benefit should be available to all residents whose 

means are auch that they would be entitled to cash benefits 

in respect of sickneas since no auch benefits might be 



payable or aince they might be payable under compulaory 

or voluntary insurance. Nor does it follow that under 

medical assistance the beneficiary is incapacitated from 

work, so that the means taken into account would include 

his normal earnings and not his means during suspension 

of earning. 

These considerations led to the proposal that for 

purposes of ratification, protection might extend either 

to classes of the economically active population 

representing not lesa than 20% of the community and their 

dependents as well, or classes of residents comprising not 

lees than 50% of the population, without a means test. 

A second alternatiYe was proposed to suit countriea whose 

scheme covered all residents, in which case the requirement 

would be that 50%, rather than 20%, of the community should 

be covered, eince in this case dependents were being 

counted in their own right. This alternative would alea 

be available to members with a public medical care service, 

even though it ie eetabliehed only in certain areae, 

provided that half the population is covered. 



42l.Coverage by individual contingencies. 
------------------------------------

It has become clear in the previou~ discussion that 

the ecope of protection differa very much in relation to 

the different contingencies covered. It will be convenient, 

therefore, to follow the final discussions in relation to 

each contingency separately. 

A) ~~~~!~!29~-:~s~!:!~~-~~~!2~!-2~:~: In their commenta 

on the draft convention several states suggested the 

provision of more restricted benefits for a larger 

proportion of the population. Numerous amendments were 

suggested of an umimportant nature. One difficulty was 

shown by a statistical analysis of the proportion of 

economically active and employees to the total population. 

We have seen above how the percentage of the economically 

active population to the total varies from 60.3% in 

Yugoslavia to 29.8% in Mexico, the industrialised countries 

rating between 40% and 50%. 60 The percentage of employees 

to the total population varying from 38.0% in Denmark to 

8.?% in Yugoslavia, the industrialized countries rating 

between 30% and 35%. The percentage of employees to the 

economically active population varies from ?6.6% in 

Australia to 14.4% in Yugoslavia, with the industrialized 

countries rating between 65% and ?5%. It will be seen from 

these figures that the alternatives provided in the draft 

convention are somewhat unreal if they are intended to be 

equal in coverage. 

It follows from these figures that a country may be 

covering 50% or more of its employees without covering 20% 
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of its population. The figures also show that the minimum 

standard of 20% is rather high as a goal for the 

undeveloped countries at the present, since even the 

protection of all their employees would not always allow 

them to attain that percentage. It was therefore proposed 

that as a further alternative, protection of 50% of all 

employees should be allowed as a condition of ratification. 

The advantage of this method is to provide a sliding stand

ard which will increase with the increase in industrial

ization since it is usual that the number and percentage of 

employees increases as industrialization progresses. 

The ILO also felt that it was preferable to provide a 

full range of benefits for a restricted number of 

individuals rather than to cover the who~e population with 

only a few benefits, since the health of the persona 

protected must be protected in its entirety by a well

balanced service. The minimum standards could not be 

attained on the basis of a social assistance scheme, 

owing to the difficulties of ascertaining compliance with 

the standard • 

When the draft reached the 1952 Conference, it was 

firat considered by the Committee on Social Security. The 

Employers group argued (as they had done in all previous 

discussions) that the ILO had no competence to extend the 

protection beyond the scope of employees, or, if there 

was such competence, auch extension should be embodied in 

a separate instrument. The Employera further moved 

amendments deleting the provision allowing scope to be 



restricted to 50% of the empoyees of establishments of a 

certain aize. The workera members alao wiahed to delete 

this provision, since employees were already taken care of 

in the alternative providing for protection of classes 

of the economically active population. Theae amendments 

were not carried and the Office text was approved. 

!~1 

At this stage, therefore, the draft Article required 

the protection of a) prescribed classes of the econoMically 

active population, constituting not lees than 20% of all 

residents and their wivea or children or b) prescribed 

classes of residents, not lesa than 50% of all residents 

or c) as a temporary standard preacribed classes of 

employees constituting not lesa than 50% of all employees 

in industrial workplacea employing 20 persona or more 

together with their wives and children. 

At the 1952 Conference, South Africa objected to use 

of a method of defining by percentages, since this required 

the continuance of wasteful statistics. It is interesting 

to note that in this country where the native population is 

tribalieed, responsibility is conaidered to remain with the 

tribe, though where the native resides in a city the atate 

is considered responsible. Canada preferred the provision 

of sorne medical facilities for the whole population rather 

than all facilities for only half. Poland pointed out that 

requirement a) permits indistrialised countries to omit 

agricultural workers which would be included by obligation 

in only the predominantly agricultural countriea. It 

would also allow independent workers to be preferred to 



employees. Because of the variation of the percentage of 

employees in each country, a further alternative of 50% 

of employees was introduced so as to meet these objections 

by emphasising the importance of the protection of employees. 

This new alternative will reduce the difference between the 

temporary standard and the normal, minimum standard. The 

International Labour Office also thought it important to 

treat a person's health in its entirety, and therefore did 

not accept the suggested partial service for the whole 

population. 

At the final meeting r::L the Conference the te.:xt was 

officially adopted as Article 9 of the Convention. The 

alternatives allowed are therefore 

"&) prescribed classes of employees, constituting not 

lesa than 50% of all employees and also their wives and 

children 

or b) prescribed classes of the economically active 

population, constituting not lesa than 20% of all residents 

and also their wives and children 

or c) prescribed classes of residents, constituting not 

less than 50% of all residents 

or d) where a declaration made in virtue of Article 3 is 

in force, prescribed classes of employe.es constituting not 

less than 50% of all employees in industrial workplaces 

employing 20 persona or more and also their wives and 

children." 

B) Sickness: The ecope of protection in cases of sicknesa 

is covered by draft Article ~4, which proposed three 



categories to cover a) prescribed classes of the 

economically active population constituting not lesa than 

20% of all residents 

b) all residents subject to a means test in accordance with 

Article 65 or 

c) where a declaration made under Article 3 is in force, 

prescribed classes or employees constituting 50% of employees 

in industrial workplaces employing 20 persona or more. 

Naturally the same objections must be read in this 

Article as in the commenta on the previous Article 9. A 

further alternative wast howevert suggested to cover the 

variation in working structures disclosed by the statistica 

which we have quoted; this would allow ratification where 

protection covered 50% of all employees. A further amand

ment was made to test b) referred to above to include all 

residents whose means during the contingency do not exceed 

a limit prescribed in auch a manner as to comply with 

Article 62. The effect of this is partly to keep pace 

with a renumbering of the later Articlest but also to 

ensure that this permits compliance with the proposed 

convention on the basie of social assistance. No further 

amendments took place and the article was incorporated into 

the Convention in this form. 

C} ~~~~~~~~~~~: The scope of protection suggested for 

unemployment benefit is covered by draft Article 20, which 

proposed categories similar to those in Article 14 except 

that 20% of the economically active population is replaced 



by prescribed classes of employees constituting not lesa 

than 50% of all employees. The Polish government thought 

this latter standard too low. The Swiss government. 

however, thought that 50% should be reduced to 40% unless 

"employee" is defined as a person who engages in regular 

gainful activity as his main occupation. Otherwise 

voluntary schemes might have difficulty meeting the 

standard in a country where a large number of employees 

are employed in an acceesory capacity only. Tnis auggested 

reduction to 40% w~s adopted and a further amendment waa 

adopted altering "residents" in standard B) to "employees". 

The final text, however, did not contain either of these 

amendments. 

D) Old Age: The standard here suggested was identical with 

that suggested for sickness benefit. A similar amendment 

was made, referring to Article 62 and admitting the social 

assistance type of benefit and also to introduce a fourth 

alternative requiring the protection of not lese than 50% 

of all employees. This was the form eventually adopted. 

·In the debate at the Conference, Poland and Argentina felt 

it more important to cover all residents, though the latter 

would apply a means test whether or not contribution 

conditions have been fulfilled, but it will be seen that 

provision is made in b) for this kind of schema. 

E) ~~!~~~~~E_!~~~~: A 31 and A 32 require the provision 

of benefi t to a) pres cri bed classes of employees cons ti tu ting 

not lesa than 50% of all employees, or b) where a temporary 



standard is accepted, auch employees as above who work in 

workplaces having 20 employees. Poland and Yugoslavia 

proposed that all employees should be protected, though 

the former agreed to the exceptions provided in two of the 

pre-war conventions. 61 But these suggestions, it was felt, 

belong more appropriately to the advanced standard. It was 

alea argued that the reference to the pre-war conventions 

was not always appropriate, since in the present case the 

requirement was that more than one branch of social 

security be in operation before ratification and that 

therefore the same high standard might not be appropriate 

in each individual case. Further than this, it should be 

remembered that the two pre-war conventions covered 

industrial and agricultural workers respectively, so that 

even before the war there was no requirement to provide 

cover for all the employedpopulation in one instrument. 

A 3l .and 32 were adopted as original1y drafted. 

F) g~~PQ~§!P!~!~l-f2r-~~~-~!~~~~ê~2~-2f_g~!~g~~E: The 

original text proposed in the case of family allowances to 

cover prescribed classes of the economically active, covering 

20% of residents, or prescribed classes of residents to the 

same percentage, or, as a temporary reduction, prescribed 

classes of employe.es cons ti tuting not lesa than 50% of all 

employees in workplaces employing 20 persona or more. For 

the reasons expounded under the branch on sickness a further 

alternative was included allowing 50% of all employees to 

be protected and deleting the second class constituting 20% 

of all residents, ·since this did not seem to be suffïciently 
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precise. It was felt that only adult residents who have 

an income and are therefore actual or potential breadwinners 

could properly be regarded as persona protected by the 

benefit. The final text therefore covered 50,% of employees, 

classes of . the economically active not lesa than 20% of 

all residents, or as a temporary reduction, 50% of 

employees in workplaces employing 20 persons. 62 

G) Maternity: The preliminary standard here envisages all 
---------

women in prescribed classes of the economically active 

population who constitute not lesa than 20% of all residents 

and for medical benefit the wives of men in these classes 

os where the temporary reduction is in force, 50% of all 

employees in industrial workplaces employing 20 persona aBà 

and medical benefits~~e wives of men in these classes. A 

query was raised here by the Federal Republic of Germany 

which intended to extend maternity benefit for women 

insured but to exclude domestic servants, and which requested 

to know whether this would be compatible with the proposed 

convention, since other insured women constitute more than 

20% of residents. The ILO confirmed that this would be 

compatible, since there was no requirement that any 

particular category should be protected. The Committee on 

Social Security at the 1952 meeting of the lLO did not 

adopt an amendment to withhold maternity benefit from a 

wife maintained by her husband. The final text gives the 

option of either 20% of all residents, as referred to 

above, or to all women in prescribed classes of employees 

constituting 50% of all employees. These Articles were 



incorporated into the final text. 63 

H) Invalidity: Articles 51 and 52 define the ecope of 

protection as extending to a) prescribed classes of the 

economically active constituting 20% of all residents 

b) all residents aubject to a meana test c) under the 

temporary standard 50% of employees in workplaces employing 

20 persona. 

Canada wished to extend this ecope to include the 

dependants of all persona protected except those for whom 

family allowances were paid; the difficulty being that a 

person may contract the diseaae leading to invalidity 

before ever becoming a member of the economically active 

population. The ILO however felt that thia.would be 

covered under alternative b). Other amendments were 

adopted in line with thoae adopted for sickness benefit. 

I) Death of Breadwinner: In this case the suggested text 
--------------------

covered a) the wives and children of breadwinners in 

prescribed classes of the economically active population 

cons ti tu ting not lees t.han 207; of all residents, or 

b) resident widows and children who have lost their 

breadwinner subject to a means test, c) under the temporary 

standard, the wives and children of breadwinnera constituting 

not lesa than 50ï; of employees in industrial worqlaces 

employing 20 persona or more. By amendment the fourth 

alternative was added, as in other branches, allowing 

coverage of 50% of all employees. This was the form 

finally incorporated into the convention. During the 
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debates, Ceylon proposed that ratification be allowed 

on the basis of provident schemes, but this was not acc~pted. 

43l.Advanced Standard: standards achieved in advanced countries. 
-~---------------------------------------------------------

We may now turn to a discussion of the principles to 

be embodied in the advanced standard. It will be 

remembered that report V(b) which contained the most 

informative discussion on advanced standards was prepared 

at a time when the final amendments which were eventually 

incorporated into the Mïnimum Standards Convention had not 

been finally adopted. Particularly the discussion of 

advanced standards reflects the fact that social security 

often begins with the protection of employees and that as 

a country advances along the path to industrialization the 

percentage of employees to its total population frequently 

rises from 15% to 30%, thereby doubling the scope of 

protection without any change in the method adopted. This 

increase, without extending the administrative system, 

may be fourfold or greater where the temporary reduction 

has been called in aid. Where dependants are insured in 

their own right, or where medical care is provided by a 

public service, this often provides protection for 50% of all 

residents, since generally speaking dependents equal about 

150% of the total economie population. It can be seen 

therefore that the consideration of an advanced standard 

required a careful survey of the percentages in fact achieved 

in the different countries. 

Thus as far as conditions requiring medical care are 

concerned there is a great similarity with short-term 



biological conditions, though in some co~tries the scope 

of protection differa. Thus in Norway, medical care covers 

41.7% of the population, but sickness only 30%. In the 

United Kïngdom, Australia and New Zealand, the whole 

population is covered and in Switzerland and the Scandin

avian countries approximately 60%, whereas in the other 

European countries 20% is the approximate figure. Outside 

Europe, Chile alone haa a substantial figure. 

As far as short term biological contingencies are 

concerned, the emphasis has been on provision for employees, 

and in sorne European countries the percentage of employees 

covered in case of sickness, maternity, and a condition 

requiring medical care is high. In Belgium and Luxembourg 

it reaches 80%, 74% in the Netherlands, 57% in France, 

95% in Germany and 86% in Auatria. 

avia and the UK rate around 40%. 

Switzerland, Scandin

It ia interesting to 

notice the contrast here between the provision of medical 

services and of cash benefits, with the leaders in the 

first field coming somewhat behind in the second. 

Outside Europe, Australia and New Zealand apply a means 

test. Otherwise, Chile alone passes the 10% mark. 

In the case of long term biological contingencies, 

there are few countries which have not extended old age 

protection outside the ranks of employees. Among those who 

insure employees only, Belgium covers 78%. In the 

Netherlands, employees insurance is compulsory, but 

approximately 30% of the population is covered by the 

additional voluntary insurance. Tnese figures give an 



average coverage for western industrial countries of 

about 25%. This figure is exceeded by Switzerland, Sweden, 

New Zealand and Canada who provide a pension for all 

residents, and the United Kïngdom providing 44% with 

contributory pensions, though in common with Canada, New 

Zealand, Sweden and sorne other countries having a 

supplementary scheme for those of small means. 

Under the heading of employment injury, the UK and 

France caver lOO% of employees, though in other European 

countries a figure around 75% is recorded. For unemploy-

ment benefits the figure tends to be low in those countries 

in whièh is voluntary, 40% being the approximate figure. 

Where, however, insurance is compulsory, figures of 80% are 

more common, the UK reaching 96%. Japan also reaches the 

50~; line under this heading. 

For child maintenance, Canada, New Zealand, Sweden, 

the UK, Australia and Norway have a lOO% coverage. France 

cavera the gainfully occupied, which includes approximately 

51% of the total population. The Benelux countries caver 

a high proportion of their employees, but this only amounts 

ta about 25% of the population. Poland cornes near this 

figure, but beyond these countries, child maintenance has 

not yet become an important factor. 

4~2,.Advanced standard: lLO proposals~ 
--------------------------------

A wider survey shows that though social assistance 

alone cannat be considered as a satisfactory means of 

providing benefits under an advanced standard, there is a 

general tendency to guarantee a minimum benefit under social 
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insurance or through a public service and a higher total 

benefit to those with insufficient means under social 

assistance. Report V(b) therefore proposed that social 

assistance be admitted only as a complementary benefit,. 

though it would not be admitted in the case of a condition 

requiring medical care, employment injury, child maintenance 

and maternity, since in these cases no means test is 

admitted under the minimum standard. It was further 

suggested that the scope of protection should be 75% of all 

employees or 25% of all residents, with an alternative 

allowing a medical care service to protect 60% of all 

residents. The ILO discussions on the advanced standard 

with reference to the principles of Residence and Gainful 

Activity produced some interesting views. For example, it 

was noted that the difference between the two formulae 

would have been slight, since only the gainfully employed 

are exposed to the contingencies arising from losa of 

earning capacity. Thus medical care child maintenance and 

old age alone would have differed. This dual solution, 

however, was not generally accepted by the governments, 

since it was thought that there should be sorne relation 

between the scope and the contingency and that the 

existence of two standards which were not of equal extent 

was a fault. On the other hand, some governments thought 

that even the advanced standard should only be concerned 

with employees, or even only with employees of small means. 

Certainly the vast majority of governments think that 

there should be no means test applied. 

'' .. 



Clearly, as the US ~oints out, employment injury and 

unemployment insurance are appropriate for restriction to 

employees and their dependants, though Israel queries that 

only wives and children are considered among dependants. 

France made certain suggestions as to the standard to be 

proposed for each contingency which were incorporated into 

the draft. Seven governments wished to retain only 

protection of all residents as the advanced standard, 

though the Turkish government wished to see some method to 

exclude those who were voluntarily idle. Denmark wished 

to add a new group, covering all persona except those who 

had not paid direct contributions and were not in need of 

assistance. The United Kïngdom would admit a means test in 

certain cases, though this is opposed by the United States, 

which was in faveur of a social assistance programme to 

take care of residual needs. 

The conclusion thus arrived at as to the advanced 

standard required protection to all employees for 

unemployment benefit or employment injury, to all residents 

for the public medical service, whereas the protection of 

the gainfully occupied is to be the basis of the other 

benefits, dependants being included in the cases of 

medical benefits and survivors pensions. 

44l.Analysis of variations between contingencies. 
--------------------------------------------

The lLO having taken, on the view expressed in the 

present discussion, an erroneous decision to redefine the 

scope of protection separately for each contingency, we 

must analyze the practical resulta obtained. 



It is clear that five contingencies vary from the 

standard coverage - by which we mean the alternatives 

proposed for the contingencies of Sickness~ Old Age, 

Invalidity and Death of the Breadwinner, namely- to 

aummarise - a) classes of the economically active 

representing 20% of residents~ b) all residents aubject to 

a means test, c) 50% of employees or d) as a temporary 

reduction 50% of employees employed in establishments of 

20 workpeople or over. This being the standard, the 

other contingencies differ from it as follows:-

1) ~~~~2~~-9~~!: The principle alteration from standard 

coverage in respect of medical care is the inclusion of 

dependants~ thus alternatives a), c) and d) are extended 

by the addition of dependants and alternative b), all 

residents subject to a means test, is increased to a 

straightforward 50% of Residents. 

2) y~~p~~2~~~~-!~~~~~2~: Alternative a) is not considered 

suitable for the minimum standard and is therefore omitted, 

alternative b) being considered sufficient to cover those 

aelf-employed persona which it was felt should be included. 

3) !tE~!2~~~~-!~~~!:l! Und er this heading, however, i t waa 

considered that not even alternative b) was suitable since 

the very word employment would seem to exclude the self

employed. 

4) !~~~~-~~~~!~~~~~: For this contingency, the existence 

of a means test made standard alternative b) unauitable. 

At first an attempt was made to make the same change {to a 

percentage of Residents) but finally the alternative was 

deleted. 



5) ~~~E~!!l: This contingency representa a special case 

in two respects: although it is really only a particular 

instance of sickness, it differa in that it has a peculiar 

predictability and also that it is more convenient to 

consider the medical care and cash benefit aspects o~ 

Maternity separated from these two general contingenciea. 

An example of the convenience of this can be found in the 

fact that Turkey has chosen to introduce maternity 
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insurance as one of the two first contingencies to be 

covered. Maternity also follows family allowances in 

excluding the means test, so that alternative b) is not 

allowed. The variation from the standard coverage there!ore 

is similar to that for family allowances with the addition 

of the wives of persans protected for the purpose of 

medical care. 

The value and nature of these alternatives can be 

truly seen if they are compared with the social structure 

of a standard community. This last concept is neceesarily 

arbitrary in view of the very wide variations between the 

agricultural and the industrial cormnunity and between the 

advanced and the backward country. It would seem, however, 

reasonable to accept as standard a community composed as 

follows: 

~) Dependents a) Persona too old to work 

b) Persona too young to work 

c) Persona of working age not 

10% 

25% 

economically active 25% 

60% 
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2) Economically active 

d) Self-employed 

e) Employed 

••• 60,% 

10% 

30% 

lOO% 

As to class a) this figure is increaaing rapidly in 

many western countries and is likely to continue to increase 

in line with the increase in medical knowledge and supplies. 

Conversely class b) is decreasing in the western world on 

account of the increase in class a) and the tendency 

towarda the limitation of the number of children. As to 

class c), it is difficult ta make any general statementa 

as to increase or decrease~ variation depends perhaps more 

on the economie position and the general social structure 

of each community. In times of heavy unemployment, on the 

one hand, the class expands, since in no circumstances 

does unemployment benefit caver all marginal workers: on 

the other hand, in time of war this class may contract as 

all marginal workers are drawn into economie activity. 

Classes d) and e) together vary according to the social 

structure and are high in developed industrial countries 

and low in undeveloped countries with high birth rates. 

In the latter, particularly where, as in Yugoslavia, much 

of the economy is peasant farming, class d) may be twice 

as large as class e). On the other hand in advanced 

industrial countries class e) may be six times as large as 

class d) • 

With this standard community in mind, we may compare 

the rela tive coverage of the a lternatives set out above. 

' 
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For ex~~ple, we may notice that the coverage required has 

apparently been pitched at ab~ut the half-way mark. Medical 

Care, as we have eeen, is to cover 50% of Residents or 50% 

of Employees and their dependants (which might vary between 

30% and 90% of Residents) and classes of the economically 

active amounting to 20% of Residents and their dependents 

(likely to be about 50% of all Residente). In the same 

way, the standards for the other contingencies seem to have 

been aimed at a coverage of about one-half of the 

populati~n who, it wae thought, could eventually be covered 

in respect of that contingency. 

442.Fallacious reas~ning behind variations from standard. ----------------------------------------------------
This consideration leads us to the more serioue 

comment which can be made in respect of this differentiating 

of coverage for the different contingencies - that is that 

such distinctions are basically unreal. For example, 

cover is extended to Dependents in respect of Medical Care 

(and also, though not quite in the same sense, to Maternity 

and Death of the Breadwinner): again the Means Test is not 

allowed in respect of the contingenciea of Medical Care. 

Maternity, Family Allowances of Employment Injury. Both 

these limitations have an arbitrary quality about them. 

Although the practical necessity of including Dependents 

in the coverage of Medical Care as a matter of humanity ia 

clear (apart from the administrative difficulty of 

ascertaining qualification in time to provide adequate 

treatment) there seems no theoretical reason why coverage 

of Dependants should not extend to Invalidity or Old Age 



(for which there could aeem to be a strong case) or indeed 

to any contingency. 

It is important at this point to make clear the 

relationship between the ecope of protection and the rate 

of benefit. Is the latter to be paid on the aubsistence 

principle, or as a proportion of the alaimant's income 

before the contingency? The anawer given to that question 

is of importance to the present discussion for this reason: 

if subsistence benefit is the aim, then clearly a larger 

a~ount should be paid to a claimant with dependants than to 

a claimant without. If on the other hand, the aim is to 

pay a proportion of previous income, this argument may not 

carry the same weight, since the income being replaced is 

seldom adjusted according to the number of dependants. The 

inclusion of dependents in the general coverage must there

fore be subject to the weakness of the argument which we 

have just outlined. 

From this we may conclude that it is far from easy 

ta find a principle by which the inclusion of Dependents 

should extend to three contingencies only. In the same way 

the deviations from standard coverage disallow the use of 

the Means Test for the contingencies o f Maternity, Family 

Allowances, Employment Injury and Medical Care. Again it is 

eaay to see the practical reasons for this exclusion: in 

the case of the first and last, it would be administratively 

impossible to ascertain before treatment the means of each 

patient, or for the treatment to be dependent on whether the 

patient is poor enough to receive benefit: in respect of the 



first and second the position of the children concerned 

must be considered. The payment of maternity and family 

allowances must n3t prejudice the children who are born 

into families which have sufficient incarne to look after 

the child but prefer to spend their money in other ways: 

in respect of the third, it must be admitted that Employment 

Injury is an anomaly: an anomaly which has developed for 

historical reasons in that thl,s contingency was at once 

a clear case for atate intervention and alea was most 

suitable for the imposition of administrative controle. 

The element of service to one's country which has been 

strong in this contingency has also argued stro~y against 

the imposition of a means test. 

The third fallacious principle on which the 1952 

definitions of coverage vary from the standard is based on 

the exclusion of the alternative of coverage of the gainfully 

employed from the cases of Employment Injury and Unemploy

ment Benefit. In respect of the former, there seems no good 

reason why compensation for work injury should not be paid 

ta the self-employed, though their exclusion is clearly due 

to historical factors. In respect of Unemployment Benefit, 

tnere again seems no reason why the self-employed should 

not receive such benefit, though it is admitted that 

administratively it is very difficult ta ascertain in what 

circumatances benefit should be paid. In connection with 

this difficulty the problems of the rate of payment and of 

payment to the New Entrant loom near the surface, but must 

be elsewhere considered. 

We must conclude, therefore, that the ILO's acceptance 



of separate definitions of coverage for each contingency 

is based on no firm principle and is rouch to be regretted. 

l?o 

Bound up with the problem of coverage, as also with that 

of definition of contingencies, is the consideration of 

~ualifying Conditions to which we must next turn. 
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Chapter 5. 

Qualifying Conditions. 

It must be borne in mind, when considering qualifying 

conditions, that the latter are, in reality, part of the 

definition of each contingency and are only separated 

therefrom for reasons of administrative convenience. Thus, 

in framing an international convention, whereas the 

definition of the contingency must be strictly made, a 

greater latitude as to qualifying conditions may be permitted 

to ratifying countries. In the present discussion it is 

convenient to follow this distinction. 

~ualifying conditions are of particular inportance 

for schemes which have not yet achieved universality in 

coverage, since there is always a great temptation for 

those not included in the scheme to obtain payment of 

benefits by fraud. Further, even in a scheme which has 

achieved universality the deviee of different levels of 

benefit on satisfying different conditions is often used. 

50l.International Practice. 
----------------------

Bearing both objecta in mind, we must conaider the 

international practice which has developed in connection 

with qualifying conditions. Thus we may notice that under 

schemes that caver the whole population, the sole question 

at issue will probably be w.hether the claimant is a recent 

immigrant or not. · Under family benefits schemes which 

cover the whole population or all persona gainfully 

occupied or accepting the responsibility of looking after a 

child, sufficient qualifications are usually the gainful 



occupation of the parents or their residence and the 

ordinary residence of the child. In the UK, however, 

26 weeks of recent residence are required by citizens. 

Eire requires two years of residence for non-nationale. 

On the other hand the countries providing benefit only to 

employees usually require no more proof than of this 

latter fact. Czechoslovakia bas a qualifying period 

of 45 days insurance in the quarter or 90 days in the 

six months preceding the claim. 

It will be recollected that the two pre-war conventions 

adopted in 1933 allow the pension to be conditional on the 

completion of a qualifying period, which should not exceed 

approximately 5 years. Also under these conventions, where 

the scheme is non-contributory the pension may be made 

dependent on a period of residence of the deceased, which 

period could not exceed 5 years. 

The Income Security Recommendation of the Philadelphia 

Conference64 laid down certain qualifying conditions which 

are of interest to the present discussion. With the 

exception of benefits paid on the occasion of employment 

injury, conditions might be imposed if they were designed 

to prove that the normal statue of the claimant is that 

of an employed of self-e:::nployed person and to maintain 

reasonable regularity in the payment of contributions, 

with the proviso that a person was not to be prejudiced by 

the failure of his employer to collect the due 

contributions. In the case of sickness maternity and 

unemployment, this condition might take the form of a 



requirement that contributions had been paid in at leœt a 

quarter of a prescribed period, auch as two years before the 

occurrence of the contingency. In the case of maternity, 

the recommandation provided that a contribution period 

of 10 months before the expected date of confinement might 

be required, though if these conditions were not fulfilled 

a minimum rate benefit should be paid during the period of 

cornpulsory abstention from work after confinement if the 

claimant's normal statua appeared to be that of an employed 

person. In the case of invalidity, old age and survivors 

benefit, the requirement might be that contributions bad 

been paid for 2/5ths of a prescribed period, auch as five 

years, though payment of contributions in respect of 3/4 

or a prescribed period, such as 10 years or auch longer 

period which had elapsed since entry into insurance should 

be recognised as an alternative. For old age pensions, 

there might be a further condition that the first contribu

tion payment had been made at least five years before the 

claim. The right to benefit could be suspended where the 

claimant had failed to pay contributions in respect of 

self-employment or any penalty imposed for late payment. 

Further the Recommandation required that the insured 

statua ahould be maintained during payment of benefit to 

ensure that in the event of recovery from the contingency 

continued protection should be ensured. 

It is necessary to bear in mind that the whole 

question of qualifying conditions is only of particular 

/?.) 



ir~ortance during the early stages of a general scheme or 

during the operation of a partial scheme, but becomes much 

less important as the scheme matures or becomes more 

general. It is probable that even where they are retained 
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as a proof of gainful occupation, they will soon be fulfilled 

by U1e vast majority of persona so occupied. Where an old 

age scheme protects the whole population irrespective of 

gainful activity, the condition of residence is likely to 

be fulfilled by the vast majority of claimants. Allowing 

for exceptions for temporary absence and for migration, 

the lLO, having reviewed the previous practice, felt that 

20 years was a reasonable length for the qualifying period. 

In the case of family benefit schemes, countries of 

immigration may find that a minimum period of residence may 

have to be prescribedt particularly during the first years 

of operation. 

So far very few countries have been able to approach 

univeraal scope for sorne or all of their benefits. The 

means test, the area scheme, the urban employment technique 

are used in many schemes to restrict scope. In addition, 

the waiting period and the period of maximum duration are 

also used to restrict scope. The qualifying period has 

the particular merit of allowing a gradual broadening of 

the scope of the scheme. It is noticeable that medical and 

sickness cash benefits are now often granted without a 

qualifying condition, though meternity cash benefit and 

unemployment benefit have not reached this stage of 

development in the world generally. In the case of long 



term benefits the ~ength of the qualifying period seems to 

be based on the restricted aim of the scheme, the proportion 

of the pension depending on the length of the contribution 

period, the liberality of the conditions for the maintenance 

of acquired rights, and the length of the period over which 

the benefit is ta be paid. 

The problem which faced the lLO was ta devise a 

minimum standard which would dovetail in with all these 

varied systems. In the reeUlt the suggestions made were as 

followe: for a national health service, ordinary residence; 

for employment injury, employment at the relevant time; 

for medical benefits provided under sickness or maternity 

schemes granting both medical and cash benefits, there 

should be no minimum qualifying period, though a temporary 

standard allowing a period of one month of contribution or 

employment within a prescribed period would be allowed; for 

sickness cash benefit, a period of 6 months in the 12 months 

preceding the claim, though where a scheme cavera all 

members of the community subject to a means test a period 

of 12 months residence may be applied instead; for 

unemployment benefit, two alternatives are suggested -

either 6 months out of the preceding 12, or 12 of the 

preceding 24 - aga in allowing 12 months of residence where 

the whole population subject to a means test has been 

covered; with regard to long term benefits, for invalidity, 

5 years of employment or contributions or 10 years of 

residence; for survivors benefits, five years under bath 

tests; (these periode may be required to have taken place 
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during a recent period); for old age pensions, either 

30 years of contributions or employment, or 20 yeara of 

residence preceding the claim~ for general family benefits 

in cash, a period of three montha of contributions or 

employment or of six m~nths of residence 

502.National reactions to the ILO's proposals. 
-----------------------------------------

These views were circularised to member governments 

of the ILO in the form of a questionnaire: in their replies, 

approximately half of the governments were in favour of the 

formulae suggested. Many suggestions were made for 

amendment, it being felt that more specifie terme should 

be imposed as to continuity or recency of employment or 

residence, or that the term "ordinary residence 11 was 

particularly open to abuse. For this reason it waa argued 

that a period of contributions anould be the sole condition 

allowed, though it was conceded that in the case of a general 

medical care service and for family benefits in kind (and 

also to prove the statue of empl~yees for employment injury 

benefits) ordinary residence should be sufficient. On the 

other hand it was argued b) Ecuador that a period of 

employment was the most suitable criterion. The Swiss 

government argued in favour of allowing reduced benefits 

to be paid in the case of long term benefits where the full 

period for the standard benefit had not been covered. The 

Government of the United States thought that periode of 

employment or contribution should be measured by reference 

to earnings over a given period and would wish for a 

recency test for long term benefits. Further arguments 



defended the principle that citizenship should be admitted 

as a condition of right to benefit under non-contributory 

schemes, or would require a period of residence in the case 

of foreigners but not in that of citizens. The main 

arguments on this latter point have been considered earlier 

in this discussion. 

It was also argued that the adoption of the wording 

of the Income Security Recommandation 1944 would be more 

satisfactory, particularly for long term benefits, since the 

formula was there set as "contributions in at least two 

fifths of the _prescribed period". Turkey pointed o·ut that 

among the under-developed countries the conditio.p of a 

period of residence would not be entirely suitable, since 

in auch countries the scope of protection is necessarily 

limi ted. 

The French government thought that qualifying conditions 

under social security were very different from those which 

should be applied to commercial insurance. In particular, 

two types of criteria should be applied; in the firet place, 

it was permissible to attempt to prevent persona who would 

not normally be entitled to benefits from claiming benefits 

by enrolling themselves through more or lesa fraudulent 

means in the classes of beneficiary concerned; secondly, the 

idea was acceptable that sorne benefits are granted as a 

counterpart of the beneficiary's contribution to the 

national economy. As has been previously suggested the 

first consideration applies in the case of schemes which 

have limited scope, and clearly does not apply to a scheme 



which has universal application: the second consideration 

a~plies chiefly to old age pensions and to a lesser extent 

to unemployment allowances. 

This question as a whole waa considered by the 

Conference Committee of the 34th session. The Committee 

took into account the fact that for short term allowances 

and medical benefits the main purpose of the qualifying 

period is to ensure that the benefits are in fact received 

by the categories of persan for whom they are intended; 

consequently the length of the period required will depend 

on the scope of the particular scheme, becoming lesa import

ant as the scheme is broadened in ecope. The logic behind 

this is, of course, the attempt to preclude enrolment for 

fraudulent purposes and to protect the financial interests 

of the general body of contributors. The details of auch 

periode were dependent on the methods of the schemes in 

question, and the Committee felt that it was not possible 

to lay down more detailed rules. In the case of employment 

inj ury, the very na ture of the contingency make-s the special 

aafeguard unnecessary, since proof of the employment and of 

the accident alone is necessary. For the long term benefits, 

maximum period could usefully be prescribed in the convention, 

and should be based on the conditions most frequently 

required in national legislation. An amendment was moved 

and adopted by the Committee that there should be an express 

stipulation that old age pensions at rates below those 

pres cribed in the Convention should be paid to persona 

protected who have completed one half of the period of 

contribution, residence or employment and further that auch 
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reduced benefits should be paid to persona too old when 

the scheme came into force to observe the qualifying 

conditions. 

A further important point to be noticed is that the 

. ' 

Committee decided that a member who ratifies on the strength 

of a scheme based on contributions will not be obliged by 

the convention to provide benefits for persona who fulfil 

only the alternative condition as to residence. This must 

be borne in mind during discussion of the objective meaning 

of the wording embodied in the convention. 

During the discussions, the Employees members were 

opposed to the admission of the condition of residence 

provided for in the convention for schemes protecting 

residents subject to a means test. This of course was a 

by-product of their frequently expressed argument that the 

sc ope of the convention should be res tric ted to employees 

and was extended to its logical conclusion that the conven-

tion should refer to wages and salaries, rather than 

earnings. This argument was also extended to the apparent 

illogicality of the dual provisions for 20 years residence, 

and yet 30 years contributions. 

At the same time as the consideration of general 

principles took place in the discussions of the ILO, the 

individual contingencies were also considered in more detail 

from the point of view of qualifying conditions. 

503.~~~l~!~-~l-~~~~!~~~~~!~~· 

A) Medical Care. 

Thus:-

Schemes providing medical care for the whole population~ 



or the gainfully occupied, as in Chile, New Zealand, and 

the UK, or planned to provide auch care but not yet in 

full operation, have usually no other qualification than 

ordinary residence, though the UK goes farther than this 

in providing free care to transienta. We may note that 

the reaaon for the absence of auch conditions in alightly 

developed countries also differa from that in advanced 

countries: the former are based on the fact that the 

imposition, for example, of a meana test in an under

developed country would remove the right to benefit from 

so few persona (having in mind the general poverty) that it 

would not be worth the coat to administer a further test 

of residence. 

When this opinion was further considered by the 

members of ILO, 14 countries approved the "no qualifications" 

formula, though New Zealand felt that the temporary exception 

should be restricted to cases where the whole population was 

not covered. This, however, appears to have been the 

original intention of the formula, since we have noted the 

discussion on persona protected that the only condition 

permitted under the original proposals was that of residence. 

One quarter of the governments replying thought that a 

period for qualification was necessary in every case to 

prevent abuse, and proposed longer periods in the case of 

both sickness and maternity. 

In view of the difficulties likely over agreement 

here, it was decided not to specify the qualifying period, 

but to state that the right to theee benefits might be 

made conditional on a period of contributions, or errrlc::rr:E::n t, 



or residence, which may be conaidered neceasary to prevent 

abuse, having regard to the acope of protection afforded 

by the acheme in question. The discussion also envisaged 

the possibility that a longer qualifying period might be 

neceaaary in the case of a voluntary scheme, than under a 

compulaory scheme. 

In the final debate, Poland attacked the provision of 

a qualifying period, but no amendment was accepted, aince 

figures tended to show that auch a period might be necessary 

in the initial stages of a scheme, in view of the limited 

scope of protection. A.ll of the Convention representa 

these views. 

B) Short Term Benefits. 

Short term benefits may conveniently be considered 

together. Under this head may be included Sickness, 

1~ternity, and Unemployment. In the same way as for 

medical care (for which in the case of morbid conditions 

likely to be cured by medical care or of doubtful issue a 

qualifying period is rare) most countries do not require 

auch a period for cash benefit either. This group includes 

many of the South American and Europe~ schemes, though 

sorne of the latter impose a short period; Belgium requirea 

three months or aix montha (if over 25) employment, Denmark 

requires aix weeks membership, while Bulgaria varies the 

benefit period with the contribution period. Columbia 

and Peru require 4 to 5 weeks contributions, though Panama 

requires 39 weeks in the previoua year. This seems to show 

that there is no division as to the imposition of conditions 



of the right to benefit between advanced and slightly 

developed countries. The pre-war conventions abpted in 

192? do not admit of a qualifying period. 65 

In the case of cash benefit, the variation between 

the conditions imposed by different schemes is considerable. 

The length varies from 60 hours or ten daye of employment 

in France to 52 contribution weeks in Brazil. The most 

usual qualifying period is 26 weeks, though in sorne countries 

more stringent conditions are required for full benefit. For 

example, in the UK,. a payment or credit of 50 weeks 

contributions in the last year plus an actual payment of 

156 contributions is essential for indefinite benefit. In 

Australia and New Zealand 12 months ordinary residence ia 

required. It has been noted that the importance of these 

conditions varies according to whether the schemes under 

which they apply cover all gainfully occupied persona, or 

a limited section of the population, auch as employees and 

independent workers, or merely employees, or merely persona 

of limited earnings. Generally, the larger the acheme, the 

greater the probability of the person protected retaining 

his title to sickness benefit, particularly since periode 

of sickness, or unemployment, are generally credited. The 

relevant pre-war conventions permit of a qualifying period 

for each benefit, but do not specify the length of such a 

period. 

In the case of maternity, whereas there is no condition 

required for obstetric care a condition is often imposed 

where cash benefit is paid to ensure that the mother was in 



fact employed. This often takes the forn1 of a require

ment that the n1other has been insured for a period of ten 

months previously or has paid a certain number of 

contributions during that period. In quite a few schemes, 

however, no qualifying requirement is made, though the 

majority make a requirement. Here again this requirement 

becomes of less importance as the scheme becomes wider in 

sc ope. 

Unemployment schemes are generally confined to those 

previously employed, though in Australia and New Zealand 

any persan capable of and willing to perform suitable work 

is covered. Yet even in the latter case, the not-previously

employed have to prove that they are genuinely seeking 

employment. In tnis case sorne qualifying period is almost 

universal~ Belgium and Czechoslovakia being the only 

countries requiring no such condition. In other schemes, 

the length of the qualifying period varies from 26 to 52 

weeks of work or contributions in other West European 

countries. Often the qualifying period must be itself 

completed within a further prescribed period. The relevant 

pre-war convention adopted in 1934 adroits a qualifying period 

without specifying its r~imum duration. 66 

When the members of the ILO considered these 

preliminary observations lesa agreement was apparent in 

respect of shor~ term contingencies than for V~dical Care or 

Long ter~ contingencies. Sorne countries thought the 

suggested standard suitable for one or two of the 

contingencies covered in this section, but the majority 



wiahed to make certain amendments. In the case of sickness 

allowance, most countries thought that 6 months of employ

ment in the twelve months preceding the claim or twelve 

months of residence was too short but there was little 

agreement on any particular figure. In the case of 

unemployment allowance, lesa than a half of the replies 

were in the affirmative, suggestions being made for 

increasing and decreasing the qualifying period or for 

imcluding no detailed provisions at all in the general 

international regulations on social security. In 

particular the United States felt that the test proposed 

should allow benefit to be paid for workers who have been 

out of the labour force for twelve months. In the further 

case of maternity allowance, opinions expressed were 

equally diverse, even though the suggested restriètions 

were "a prescribed period of contributions of employment 

or of residence during the nine months preceding the claim". 

New Zealandt though not wishing that maternity be included 

as a branch of social security, felt that if it was 

included, the only condition should be that of residence 

at the presumed date of conception. Sweden felt that the 

only permitted condition should be that of a means test, 

though of course the maternity a llowance is only paid to 

replace loat earnings. 

Since auch likely disagreement was foreseeable over 

the t erma of any draf t conventi on, it was proposed to 

state no more than the principle that the qualifying period 

for sickness maternity and unemployment allowances should 



not exceed a limit which may be deemed necessary to 

prevent abuse. 

In the final Convention, these views were 

incorporated as A.l7(Sickness), A.23(Unemployment), and 

A.49(laternity). In the latter case, both Poland and 

Yugoslavia opposed the inclusion of a qualifying period 

during the final debate, but the Office felt it 

unavoidable if abuse was to be prevented. It waa 

observed that this provision was found even in the most 

advanced systems. 

c) ~~~~-!~EP-~~~~f!~~ 
1) Old Age. -------

One problem of qualifying conditions is a 

particularly important factor as regards old-age pensions. 

Clearly the age at which pensions become payable is very 

closely connected to the expectation of life, to the 

proportion of the population among the aged and the 

necessity for pursuading the elderly to continue at work. 

It would seem just to grant auch pensions to any persan 

who has resided in the country for a period covering a 

reasonable span of working life. Thes~ in fact, are the 

conditions required by many of the countries which grant 

universal old age pensions, if not to residents at leaet 

to citizens. In Sweden, for ex~nple, there is no 

qualifying period, but beneficiaries must be bath citizens 

who are resident or Scandinavians who have resided for at 

least five years. In Iceland the claimant must be a citizen 

and a resident. In Finland, residence only is required, 



though the amount of the pension depends on the number 

of contributions paid. The New Zealand scheme grants a 

pension at age 65 without a means test after 20 yeara of 

residence, a means test having been applied to a similar 

pension paid at 60. The Swiss scheme covers the whole 

resident population as well as citizens living abroad, 

and requires only one years actual contribution~ though 

the full scheme does not come into effect for 20 years. 

In the UK the pension is conditional upon retirement and 

on payment of 156 weekly contributions actually paid and 

an average of 50 per year paid or credited. Retirement 

is no longer a condition after 5 yeara at the age of ?0 

(65 for a woman) and the pension is increased in respect 

of gainful work accomplished between the ages of 65 and ?0 

(60 and 65). Australia grants pensions after 20 years of 

residence subject to a means test. Canada also requires 

20 yeara residence as a general rule. 

Countries with a lesser coverage have an equally wide 

range of conditions. The one discernable factor seems to 

be that the smaller the part of the pension based on 

contributions or length of employment or both the longer 

the qualifying period. In France, pensions for non

agricultural workers are paid at a rate of 20% of previous 

earnings at age 60 after 30 years of insurance, rising by 

4% for each year between 60 and 65 that the claimant has 

continued in employment, though this rate is also paid at 

60 where the claimant has been employed for 20 years on 

arduous work. Bulgaria also gives earlier pensions for more 



strenuous occupations and cuts down entry restrictions 

for these special pensions from the normal 25 years con

tributions. Other schemes have conditions requiring from 

20 to 30 years insurance. 

On the other hand where the pension depends wholly or 

mostly on the length of insurance or employment, the 

minimum qualifying period is shorter. Thus it is 5 years 

in Brazil, ten in Cuba and similar period in ether Latin 

American countries, though it rises in other such countries 

to 15 and 20 years. Yet in these slightly developed 

countries a pension sufficient for subsistance cannet as 

a rule be given without a working life of approximately 

30 years. The 1933 Convention laid down no set peiod 

though a period of residence not exceeding 10 years was 

allowed. 67 

When these opinions were circulated to the members 

of ILO, half the replying governments accepted the 

proposals, the majority wishing for a shorter period. The 

Office pointed out in its commentary that the qualifying 

periods proposed related to the full benefita as prescribed 

for the minimum standard and further that there was nothing 

in the formula suggested to prevent members from complying 

with the minimum standard in respect of old age pensions to 

pay reduced pensions after a shorter qualifying period or 

at a lower age than that proposed for the draft convention. 

Poland suggested a shorter qualifying period for employees 

than for ethers. Denmark wished citizenship to be taken 

into account as a factor and Sweden wished for a longer 



residence period for non-nationals. The original formula 

was retained after consideration of all these arguments, 

though one significant change was made, in that the wards 

"preceding the date of the claim" were replaced by "pre-

ceding the contingency". This change was made because it 

was thought that differences of opinion might arise as to 

the date on which the claim arose, further to obviate the 

difficulty that "date of the claimt' might have been 

interpreted as referring to the date on which the person 

protected claimed the benefit, rather than the date on 

which the title arose. 

This question was the subject of great interest in the 

final discussions. ln the draft convention, Paragraph (1) 

of A.2.9 allows qualifying periode of (i} 30 years of 

contribution (ii) 30 years of employment (iii) 20 years 

of residence if these have been completed within a 

prescribed period preceding the contingency: it also allows 

a condition that the claimant while of working age has paid 

a prescribed yearly average number of contributions. Under 

Clause (2), where benefits are conditional upon a minimum 

period of contribution or employment, a reduced benefit is 

to be secured to a person who ha s completed 15 years 

contribution or employment within a prescribed period 

preceding the contingency, or if half the yearly average 

number of contributions under cl&us.e (l)(b) have been paid 

while of working age. Clause (3) requires in the case of 

the minimum contribution or employment conditions reduced 
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benefit to be paid to a person who by reason of his advanced 



age when the applicable conditions came into force has not 

satisfied the conditions of A.29(l)(a) or (b) unless the 

benefit specified in A.28 is secured to auch person at a 

higher age than that specified in Article 2?. A.30 provided 

that the benefit specified in A.28 shall be granted 

throughout the contingency. 

Ceylon wished ratification to be possible on the 

basie of a provident scheme with benefits based on the 

accumulation of contributions, but no other government 

supported that view. Germany raised certain problems as 

to the contribution periode to be taken into account for 

the calculation of the minimum qualifying period of not more 

than 15 years. Should contribution period prior to the 

date of ratification be taken into account~ May periode 

which under national laws do not count towards the 

maintenance of acquired rights be ignored for the purposea 

of the international regulations? Under A.68 it is provided 

that the convention does not apply to contingencies which 

occur before the coming into force of the convention for 

the member concerned, and that benefits partly acquired 

in virtue of periode of contribution preceding that date, 

possibly under laws not in conformity with the convention, 

need not comply with the proposed Convention, except for 

the part of the benefit based on contributions paid after 

auch date. The second point is covered by the provision 

that the person protected, in order to be entitled to the 

normal or the reduced pension may be required to have 

completed the minimum period of contribution within a 
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period prescribed by or in virtue of national laws or 

regulations preceding the contingency. Thus the ~reacribed 

period could be set by the national legislation at the tota~ 

period aince first entry into insurance, or, where a long 

interruptionbas taken place, to the ~ast re-entry. 

The UK pointed out a further difficulty which arises 

out of A.29(l)(b): where the criterion of a prescribed 

yearly average number of contributions is accepted, it seems 

to be neceasary for good administration to require also a 

minimum number actually paid (156 weekly contributions in 

the case of the UK) and that provision for this should be 

made in the Article. The Office replied that this argument 

might have been more valid had the draft convention stip

ulated that the preécribed yearly average must include 

contributions credited during sickness unemployment and so 

on, but that the text as it stood did not prevent the 

imposition of the minimum actual payment. This condition 

would only be t~lerable under an old age scheme protecting 

all economically active persona, aince only in that case 

are the great majority of res i dents or their breadwinners 

contributing during their whole span of working life. Under 

a limited scheme, auch a condition might well be prohibitive~ 

particularly so where such limited scope is in a slightly 

developed country where employment is irregular and of 

short duration, and where t~e social structure was so 

little developed that it was difficult to keep touch 

with the many movements of inhabitants . In view of these 

considerations the suggestion was put forward to admit a 



yearly average condition only where in principle all 

economically active persona are protected. In this case, 

normal pensions would have been paid only after the scheme 

had been in force for a period corresponding to that 

between the age at which liability to insurance begins and 

pensionable age so that the question of a minimum qualify-

ing period would not arise. 

The Chilean government also wished to reduce the 

minimum qualifying period for a reduced pension from ~5 

to 10 years and Poland to 5 years with the regular pension 

reduced ta 25 years. Belgium wished to insert the require

ment that the transitional pension be at least 1/2 of the 

regular pension. The relevant figures, however, show that 

even advanced nations do not reach these standards. France 

pointed out that the 34th session had adopted a clause 

requiring a reduced pension to be paid after 10 years 

though this idea had for some reason been dropped. 

However the dur a ti on of residence i s calcula ted not only on 

the basis of periode following the introduction of old age 

pensions, or the setting up of an equivalent public service, 

but also on the baais of periode of residence preceding the 

introduction of auch schemes. The figures further show 

that reduced pensions are never provided for under social 

assistance or a public service. It would seem therefore 

that to require a reduced pension in auch cases would 
-

automatically exclude ratification on this basis, however 

high pensions might be. 

On the question of transitional pensions, Holland drew 

J'tl 
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attention to the fact that reference should be made to 

inability to satisry the conditions prescribed for the reduced 

rather than for the normal pension and this amendment was 

accepted. Austria suggested that periode of employment 

before the scheme should also be taken into account in the 

case of persona who could not satisfy the requirements on 

account of advanced age, though there seems no provision in 

the draft to prevent these considerations being taken into 

account. Germany asked for clarification that the age 

referred to in A.29(3) is the normal pensionable age 

preecribed by national laws and not necessarily the age of 

65. France argued in favour of a clearer distinction 

between payment of a reduced pension without contributions 

and a reduction in the qualifying period for aged persona, 

but the Office felt that this would lead to the addition of 

more complicated provisions to an already complicated 

article, particularly in view of the many different solutions 

adopted by the member states. At the suggestion of the 

French government the meaning of the passage concerning 

payment of the normal pension at a higher age waa 

clarified by a rephraaing of the text. Argentina and 

Belgium raised the question of combined periode of 

contribution and employment or contribution and residence; 

the point has been dealt with in the discussions of 

general principles. 

The Committee on Social Security of the 1952 Session 

returned to the problem of the relationship between 

~ualifying Conditions and rates of benefit. An amendment 



sponsored by Government delegates which was accepted 

allowed an exception by which the Convention might be 

ratified on the basis of a pension 10 points lower than 

standard on condition that it was granted to all persona 

completing a qualifying period of 10 years contributions 

or employment or 5 years residence. This means that a 

30% rate would be accepted in place of 40%. Between 

these two periods, the rate should vary in proportion: 

where benefit was paid after a qualifying period of more 

than 15 years a reduced pension must be payable to persona 

who have satisfied a lesser period, though the amount 

might be determined by natiohal legislation. 

2) Invalidity 

IJJ) 

In the case of invalidity benefits, there is a univeraal 

practice not to require a qualifying period if the condition 

is due to employment injury because the connection is proved 

by the happening of the very accident. Where the invalidity 

is due to ether factors, there is clearly more room for 

abuse. Three northern European countries with national 

invalidity schemes, Finland, Iceland and Sweden, of which 

the last two cover resident citizens and the first all 

residents, have no qualifying period for the basic pension. 

Supplements to these pensions, however, are su@ject to a 

means test. In schemes where the range of persona protected 

is more limited, the amount of the pension usually depends 

on the number of contributions paid or credited, or the 

length of the insurance period, though usually a fixed 

basic sum is paid after completion of a minimum qu~lifying 

period. The length of this minimum period varies greatly. 



It is often short where invalidity is treated as a 

continuation of sickness as in Belgium and France, and 

longer where the assimilation is to old age, as in Bulgaria, 

Czechoslovakia and Netherlands, for example. The latter 

group of schemes have periode varying from 3 to 7 years, 

with a variety of provisions for the maintenaneeof rights 

and rights in the course of acquisition. Thus in 

Czechoslovakia the claimant must have had four years of 

contributions paid or credited in the five years preceding 

the onset of invalidity. The average length of the period 

seems to be approximately 5 years. It is interesting to 

note that the length of the period depends in Bulgaria on 

the age of the claimant at the time of onset of the 

invalidity. Generally speaking the period varies with 

range of persona protected, the portion of the pension 

which does not represent contributions or durati6n of 

employment, and the period during which acquired rights 

or those in the course of acquisition are maintained. 

The suggested period would therefore not be more than 

15 year s of contributions or employment or ten years of 

residence within a prescribed period before the date of 

the claim. In this case, 2/3rds of the governments were 

in favour of the suggested formula, though other proposals 

made suggested a recency test, or propose that a distinction 

be made between nationale and non-nationale, the latter 

having been discussed elsewhere. There is an interesting 

difference of approach to be found among the replies of 

the different govern~ents: by sorne, invalidity is regarded 

as akin to old age, the latter being defined as the age at 



which incapacity becomes more or less general, while 

others regard it as prolonged sickness. There ia roora, 

however, in the suggeated text for both conceptions, the 

period of reference being left to be decided by national 

legislatiQn, so that it may precede the date of first 

diagnosis of the illness if desired. The French 

govermnent thought that the modern tendency was to equate 

invalidity with sickness and therefore thought a shorter 

period more suitable which should precede the first 

diagnosis. The United States wished for a double test of 

long term and recent attachment to the labour force, 

though this was not covered by the standard suggested. 

When the question came to the final discussions 

Belgium and France, which treat invalidity as a sequel ta 

sickness, again objected to the proposed qualifying 

periods. A difficulty aroae here, since it was feared that 

benefit might have to be paid after the qualifying period 

elapsed even though the supposed beneficiaries had left 

the scheme. Chile and Poland both wished ta reduce these 

periode. Statistics show that pensions, where dependent 

on the length of the contribution period, seldom exceed 

40% of standard wages even after 15 years contributions. 

Nevertheless, an alternative formula was suggested for 

schemes which cover the whole economically active popula

tion, sa that the normal pension need not be paid until 

the claimant has three years of contribution and he then 

may be required to have contributed regularly during his 

working life. A further amendment allowed the invalidi ty 



pension to give way to old age pension when the 

appropriate age for the latter is reached. 

The 1952 Comrndttee on Social Security considered a 

propoaal to allow a longer period where the contingency 

had commenced outaide the juriadiction; but it was pointed 

out that under the existing text a number could require 

the qualifying period to precede the contingency. At 

the same timea sliding scale,similar to that suggested 

for old age, was adopted. 

3) ~~~~~-2f-~h~-È~~~~!!~~~~ 
In respect of the contingency of death of the 

breadwinner, the qualifying conditions differ widely 

according to whether the presumption of need. is more or 

lesa liberally interpreted. \Vhere the contingency arises 

from employment injury,. tnere are generally no conditions 

imposed. Otherwise the same reasoning applies in the 

case of invalidity or old age pensions and conditions 

are often the aame for all these pensions, except that 

schemes which require a childless widow to be invalid or 

aged may have shorter qualifying periode. This is the 

case in the Netherlands, where in the latter case the 

period is reduced from 150 to 40 weeks. Where the 

contingency is covered by social assistance, as in 

Australia, New Zealand and Sweden, residence is always a 

qualifying condition. In Australia the claimant must be 

a citizen and have resided for five years, otherwise only 

a temporary allowance subject to the means test is paid. 

The figure in New Zealand is 3 years. In Sweden the 
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dependents receive pensions in their own right as residents, 

but the widow must be a citizen with a child under 10 or 

be 55 years of age. 

In their replies to these viewa, 15 of the govern

ments felt the suggested standard was suitable. The 

general feeling of those governments not accepting this 

standard was to reduce the length of the period. The 

French government preferred either the suggested standard 

or that admitted for invalidity pensions, but points out 

that there should be no qualifying period where the deceased 

was an old age or invalidity pensioner. The government of 

Ceylon preferred a provident schemet whereby the amounts 

accruing to a beneficiary would be dependent on the number 

of contribution years. Sweden wished that conditions as 

to age of the widow and the duration of her marriage should 

be applied with supplements in respect of children, to be 

dependent on the age of the children. The formula 

originally suggested was retained with slight amendments, 

so that benefit would be paid to a widow or children whose 

breadwinner had completed 5 years contributions or employ

ment within a prescribed time before deati1 or to a widow 

who had resided for 5 years during a prescribed period 

preceding the breadwinners death and to a child having lost 

one or both parents providing that the parents had been in 

residence for that period. 

Vfuen the question came to a final discussion the 

co1runents of the member governments followed t he pattern 

set under the old age and invalidity headings. Belgium 



wished the reduced pension to be 1/2 of the normal pension. 

The UK wished to introduce a prescribed yearly average of 

contributions plus a minimum nwnber actually paid, in the 

aame way as for old age. Death, however, differe from 

old age in that it is not predictable so ~lat the qualify

ing period for death must be shorter than for old age. 

An alternative formula was therefore introduced so 

that where all economically active persona are protected, 

the normal pension may be reserved to survivors of a 

breadwinner with a minimum of 3 contribution years plus a 

prescribed yearly average. A reduced pension must be paid 

if half the average plus 3 full years had been attained. 

The qualifying period under the original formula was not 

reduced since statistics showed that auch pensions do not 

normally exceed 30% of standard or individual wages under 

existing schemes. 

The 195& Committee on Social Security also applied 

the exception of a 10% lower rate where a five year was 

required: in the case, however, of a scheme covering all 

the economically active the Employees delegates proposed 

to leave the qualifying period to national legislation, but 

this was not accepted. 

D) Other contingenciea 
-------------------

In the two remaining cases, the question of qualifying 

conditions plays a much lesa important part and may be 

quickly dismiased. Thus:-

1) In the case of employment injury, there ia generally 

no requirement of a covering period, since it is deemed 



sufficient that the claimant was employed at the time of 

the injury. Where the injury is caused by an occupational 

disease, sometimes a minimum period of exposure to the 

dise~se is prescribed. Accordingly no auch period is 

allowed in the Convention. 

2) In the case of family allowances, a comparatively 

short period is usually allowed in order to show that the 

breadwinner is a regular member of the class of gainfully 

occupied persona or of persona normally residing in the 

country. The original suggestion put forward was for 

three months of contributions or six montns of residence 

preceding the date of the claim. Again approximately 

half the governments were in agreement with the proposed 

formula. Of the others, generally speaking the countries 

of immigration considered the period too short; on the 

other hand Poland and France preferred a shorter periàd. 

It was therefore decided that a compromise solution ehould 

be attempted, whereby the three months of employment or 

contributions or employment should be retained, but the 

period of residence should become 12 months, so that 

countries of immigration might take advantage of the proviso 

allowing residence conditions to be more stringent for 

foreigners tnan for aliena. It is to be noticed that no 

distinction was made between benefits in cash and in kind, 

since theae were to be adminiatered under the same branch. 

These provisions were incorporated in A.42 of the Convention. 



504.Advanced standard. 

We may finally turn to consider the advanced standard 

for qualifying conditions. In this respect, since the 

scope of the branch ratified would, as we have discussed 

previously, be universal, it was decided that the necessary 

conditions for benefit would be:- under a national health 

service and a general family benefit, ordinary residence; 

for employment injury insurance, the statua of employee; 

for ether benefits except old age pensions, the statua of 

a person ordinarily engaged in gainful occupation; and 

for old age pensions, regular gainful work while of working 

age, or where all residents are protected, 20 years of 

residence. 

When these views were considered by the member 

governments of the ILO the majority disagreed with one or 

other of the qualifying conditions suggested, though the 

only discernible general trend seems to have been towards 

the insertion of more definite tests and towards the 

admission of contribution conditions. Many observations 

were made under this heading which more properly refer to 

the scope of protection. For example, it was suggested 

that persona working on their own account should not be 

protected in short-term illness. The Office, however, felt 

that under an advanced standard with universal ecope to be 

applied by fully-developed schemes, ordinary engagement 

in gainful work of necessity implies regular contributions 

if the scheme is contributory and qualifying cJnditions 

intended to ensure such regular payment of contributions 

1 _,. t> ... 



will not be excluded by the formulae suggested for the 

branches covering medical benefits in case of sickness or 

~ernity and invalidity and survivors pensions. It is also 

important to read qualifying conditions closely with the 

definition of the contingencies covered; an example of this 

is tnat suspension of earnings is a condition of title to 

sickness allowance and persans working on their own account 

will have no auch title as long as their business can be 

carried on by their family associates or employees. 

The United States felt that the advanced standard was 

too vague to be expressed by a Convention, if not by a 

Recommendation and that it was only when the limita of the 

tests to be a~plied are closely defined that the 

relationship between the minimum and the advanced standard 

becomes clear. The French Gove~nment thought that, where 

there was no other means to prevent fraudulent enrolment 

in the classes entitled to benefit, even under the advanced 

standard qualifying conditions should be permitted. The 

Austrian Government, while feeling that the proposed 

conditions were of too general a nature, wished to insert 

a provision into bath standards that a normal benefit 

should not be refused to a persan who does not belong to 

the category for whom the benefit is intended, but had the 

bona fide belief that he belonged to that category because 

he was treated as a persan protected by the authoritiee. 

Poland, supported by Yugoslavia, surprisingly argued that 

the levels in this respect set by the minimum standard were 

sufficient to guarantee adequate protection. The United 

Kingdom felt it important that the advanced standard as well 



as ti1e minimum standard should be satisfied by schemes based 

on the contributory principle as well as schemes of a social 

assistance character. Therefore membership of the class 

for which sickness, maternity or unemployment allowances, 

or invalidity survivors or old age pensions, are intended 

should be provable either by the statua of the person or 

by his residence in the country or by his record of 

contributions paid or credited, as might be appropriate. 

The Danish government,for each of these contingencies except 

old age, would add an alternative eondition to the effect 

that all residents should be protected, except those who 

have not paid direct contributions towards the benefit in 

question and whose financial circumstances are auch that 

they do not need help. 

As a result of these considerations, the proposed 

conditions were retained with the exception that in respect 

of employment injury and unemployment benefits the 

qualifying conditions were suggested as employment at the 

time of the injury or the contracting of the disease or 

ordinary engagement in an employed person respectively. 

No means test ia allowed, though this provision is not 

contrary to the provision of assistance to those persona 

who do not comply with the regulations for regular benefit. 



Chapter 6. 

Definition of Contingencies: ~~~~~~~-:=~~~~~:~:~~~~· 

In considering the definition of contingencies, two 

important distinctions must be made, namely A) between 

1) Short Term or 2) Long Term Contingencies, and B) between 

1) Contingencies decreasing income or 2) increasing 

expenditure. 

601.~2-!l§~2~!-!~E~-2E_gl_~2~~-!~E~-Q2~~!~6~~~!~~· 
As has been previously suggested, it seems proper to 

make a distinction between short term ' and long term benefits. 

It is a point of criticiam of the 1952 Convention that this 

distinction has not been clearly made, as will become 

apparent when we consider the discussions which took place. 

At this point also, it is necessary to refer to a, 

second difficult problem which will be more fully analyzed 

elsewhere in this discussion - namely the problem of the 

principle on which benefit is to be paid. This ia clearly 

related to the definition of the contingency, particularly 

t~o t.ae question whether the con tingency covers loss of 

earnings due to some eventuality or the eventuality in 

any event. 

The distinction can be clearly seen if reference is 

again made to the principles which have been previously 

outlined. What is the underlying principle on which Social 

Security is based? It is the attempt to spread upon the 

broad back of the whole society the undeserved interruptions 

of the us ual balance of income and exp end i ture. A who le 



universe of difficultiea lies in the definition of the 

words 11 undeaerved" and "usual balance", sorne of which have 

been previously outlined. For the purposes of the consider

ation of Short Term benefits, it is clear that the auddenness 

with which Sickness or Unemployment may occur is in aharp 

contrast with the time necessary for a family to reduce 

its expenditure to balance a sudden reduction in ita 

income. It seema beat, therefore, that over a short period 

the benefit payable should aim to replace the income lost 

through the occurrence of the contingency. The latter 

should therefore be framed to include only losa of earnings 

due to the happening of the event and should make no 

special provision for dependents, since the original wage, 

which is being replaced by the benefit, did not do so. By 

contraat, Long Term Benefits do allow the family to adjuat 

its expenditure in accordance with the losa of income 

imposed by the happening of the contingency and therefore 

the benefit should not atternpt to replace loat income, but 

should seek to cover a minimum income which will cover the 

expenditure necessary to a simple standard of living. 

Such expenditure will necesaarily vary according to the 

number of persona in the family affected by the happening of 

the contingency and each dependent should therefore receive 

a benefit in his own right. 

TI1e Short Term benefits are three: a) Sickness, 

b) Ma terni ty and c) Une1aploymen t. The se may be briefly 

put, so as to show their logical relationship, as follows: 

a) undeserved temporary interruption of the claimant's 



income for biological reasons,b) a special case of a) 

/
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requiring special consideration through the peculiar meaning 

which has to be gi ven to "undeserved", c) undeserved 

interruption of income for sociological reasons. 

This distinction between biological and sociological 

needs to be made owing to the heavy pres~~ption in the case 

of biological contingencies (with the possible exception of 

maternity) that the interruption is undeserved. Where 

the interruption is sociological, very difficult problems 

arise as to the meaning of "undeserved". 

Long Term Contingencies are usually three: a) Old Age 

b) Invalidity and c) Death of Breadwinner, though a fourth 

. t d 1 t . th d . . 68 
1s sugges e a er ln e 1scuss1on. These may be briefly 

put, so as to show their logical relationship, as follows: 

undeserved permanent interruption of the income of the 

claimant or the claimant's breadwinner for biological 

reasons: this may, for administrative convenience, be 

grouped as a) a standard age at which most people find it 

difficult to earn a living, b) the spec i al case of infirmity 

commencing at an earlier age than the standard age, c) the 

special case of death of the claimant's breadwinner. The 

latter is a special case because in cases a) and b) there 

is always a possibility of ear ni ng ability being regained. 

602.B) 1) Contingencies deareasing income or 2) increasing ------------------------------------------------------
~~~~~~!~~:~· 

This di s t i nction divides the list of cont i ng encies 

usually covered as follows:-



1) rge~~-~~2!~~~!~6-~Ege~~ 

a) Sickness 

b) Maternity 

c) Unemployment 

d) Invalid i ty 

e) Death of Breadwinner 

f) Old Age 

g) Employment Injury 

2) !~92~-~~SE~~2!E5-~E~~~!~~E~ 

a) Need for Medical Care 

(whether owing to Sickness, 

~aternity, Invalidity or 

~ployment Injury) 

b) Family Allowances 

The theoretical justification for coverage of contin-

gencies decreasing income is perhaps easier to see than 

that for those increasing expenditure. The basis of the 

former has been set out above under A) with the exception 

of the contingency of Employment Injury. The latter is in 

an anomalous position, being a special case of Sickness 

Invalidity and Death of Breadwinner which is separated 

because historically it has been amenable to the onset of 

social security through its connection with employment, 

often the first group to be covered: in many advanced systems 

it is still regarded as a separate category because the 

connection between the work of the individual and the 

benefit of the community was so strong that more generous 

benefits and less onerous conditions were considered to be 

warranted. However, this attitude leads to confusion and 

there are sorne signs that many countries feel that it should 

no longer be considered as a separate contingency in the 

f . . t t. 69 sense o an 1ncome-secur1 y con lngency. 

The contingencies which increase expenditure are 

generally considered to be two in number: medical care and 
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family allowances. The justification for the payment of 

medical care lies clearly in the fact that little difficulty 

will be found in proving that the expenditure was 

11 undeserved". The payment of allowances for the maintenance 

of children springs rather from a desire to ensure that 

each child is well fed and clothed and does not su~fer from 

the inadequacy of a family's income. 

It is clear that this heading of contingencies which 

increase expenditure will be the sphere in which great 

development of social security will in the future take 

place. Indeed, family allowances themselves are a recent 

development which is only established among the more 

developed systems. There is a further vestigial benefit 

provided in sorne countries - namely the provision of 

domestic help in certain cases. This, however, may be a 

form of benefi t in ki nd rather than a separa te con tingency 

requiring extra expenditure. Forecasts of possible future 

contingencies to be brought under the web of social 

security would be very dangerous. The expense of education, 

of course, can really be regarded as a social security 

benefit, though it is usually provided only in kind, and it 

is usually financed out of general taxation and not by 

special contributions. We may venture to suggest that 

there is no ether expenditure which is regularly increased 

which might be brought under this head (unleaa it be a 

wife allowance) aince most ether eventualities of an 

inaurable nature are connected with the ownership of 

property. As has been suggested in the introductory 



chapter the future development of social security lies in 

the ahift from incarne security ta capital security. Thus 

it is not regular categorisable items of undeaerved 

expenditure that will be brought into coverage, but single 

items more of a capital than an income nature. Seme 

signa of this are clear from the provision of free 

education and family allowances. It is known that in 

many families which do not have the advantage of auch 

social services capital must be drawn on to provide 

educa ti::m. I t could thus be argued tha t these benefi ts 

border on a capital nature. It may be, however, that the 

persistence of Employment Injury as an insurable risk 

may also be a pointer in this direction. 69 

603.I. Short Term Contingencies. A) Sicknesa: ___ .. _ .. __ 
As we have outlined in introducing the question of 

the definition of Short Term contingencies, it seems 

logical that the contingency should c.over the losa of 

income from sickness and should not make special provision 

for dependents. Two short points seem relevant here: in 

the first place, althoueh the aim is to provide benefits 

to replace the income lost, administrative reasons compel 

a somewhat lower benefit so as to avoid abuse. One method 

of a9plying t~is is by exacting a waiting period of 

approximately 3 days before benefit commences. Although 

this is a feature of even the theoretically ideal system, 

it is so closely connected with the question of duration 

of benefit (which is appropi~ate only to temporary 

reductions) that we will consider it under that heading. 



In the second place there seems no logical reason why the 

self-employed should not benefit along with the employed, 

provided that losa of incarne can be proved. 

l ·çq 

We may now turn to the wording of the draft convention. 

In conunon wi th the mechanism adopted in other parts of the 

convention, A.l3 binds members ratifying the part dealing 

with sickness to provide benefit in respect of incapacity 

for work in accordance with the iramediately following 

articles. Even this simple formula was criticised by 

the Belgian and Swiss governments on the grounds that 

incapacity for work does not make a clear distinction 

between sickness and invalidity, and the title of the 

branch was changed to "Sickness" from "Incapacity for 

work". 

Article 15 of the draft defines the contingency as 

including incapacity for work resulting from a morbid 

condition. Federal Ger.many asked for an assurance that 

in this definition earnings only refera to income from 

work: the ILOffice gave this assurance, being of the 

opinion that this was the natural meaning of the English 

term. 

B) !~~~~~~~l· 
Similar conwents ar e appli cable in the case of mater-

nity as in the case of sickness and medical care. Clearly 

all cases of maternity must be considered to fall within 

the category of undeserved interruption of income. Under 

the draft convention, A.46 defines maternity to include 

pregnancy and confinement and its consequences and suspension 



of e~rnings resulting therefrom. Benefit is to include 

a) qualified care by midwives and if necessary by medical 

practitioners and b) hospital nursing and maintenance where 

necessary, aimed at the restoration of health and the 

ability to work and to attend to personal needs. 71 The 

institutions concerned are to encourage women protected 

to avail themselves of the health services. In both these 

coutingencies, Sickness and Maternity, the existence of 

the contingency in any particular case must depend upon 

the certification of the appropriate medical services, 

though Maternity can be standardized by allowing set 

periode on each siàe of the expected date of birth, 

complications being dealt with as Sickness. This 

certification procedure is open to abuse, but there seems 

to be no administrative method of checking it except by 

statistical controle on the number of certifications by 

one doctor as a percentage of his patients or on the 

average length of illness for a stated illness. Here, as 

so often, the efficiency and honesty of the administrating 

staff must be assumed. If this is not so, the difficulties 

into which the system would be plunged in respect of 

Sickness and ]fa terni ty can be se en by a considera ti on of 

the parallel difficulties encountered by Unemployment 

Coverage. 

The contingency of loss of income thr::mgh unemploy-

ment creates special difficulties of definition, 

particularly since it is necessary to examine the distinction 



betVIeen deaerved unemployment {arising, for example, from 

misconduct) and undeserved unemployment which gives title 

to benefit. There has been wideapread opposition to the 

intoduction of the contingency on the grounds that the 

payment of benefit saps the willingness to work. It is 

inportant to consider this problem from the wider point of 

view of the s~ciologist rather than the narrower point of 

view of a lawyer, and to give it special attention. There 

are, in reality, two basic problems which underlie this 

question. First what should be the relationship between 

the income provided by social security and the income 

which would be secured by participation in economie life? 

Second to what extent should the community be responsible 

for items of economie support which were previously assumed 

by the family? 

Social factors in defining "undeserved unemployment". 

The fear disclosed by the first problem is, of course, 
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the suspicion that the provision of social security benefits 

will sap the will to work and thereby cause a drop in national 

output. In normal times it appears that this factor is of 

slight importance, but when widespread and lengthy unemploy-

ment has occurred, it may be that the lack of a work habit 

may accentuate the tendencies inherent in a high rate of 

benefit. Social studies of recent years have shown the 

important social implications which prey upon the minds of 

72 the unemployed. In times of full and conti nuous employ-

ment, however, an important link may exist between the 

employee and one particular employer, based on considerations 



of seniority and private scheme pension rights. There are 

of course always marginal groups which fail to respond to 

the normal stimuli and social studies have shown that the 

greatest problem lies among married women, who are tempted 

to draw unemployment benefit while carrying out a house-

wife's responsibilities, and casual and irregular 

employees as, for example, dock workers. 

Sorne sort of control mechanism is therefore 

necessary to prevent the increase of such practices. lt 

appears from the social studies undertaken that the 

problem is increased if it is felt that the administration 

is lax.72 This exposes the problem of devising a tight . 
system which does not penalize those who are not misusing 

the system. 

One of the earliest systems of control propos.ed was 

the famous principle of "less elgibility" enunciated by the 

English Poor Law Commissioners in 1834. This principle 

required that public assistance should never exceed the 

earnings of the lowest category of independant worker, 

and was intended to safeguard the system against abuse. 

Sorne of the thought behind this feeling is reflected in 

those systems which adopt sorne meas ure of control by 

setting benefits fairly low in relation to average earnings. 

The UK for exa!nple has set the rate at approximately 20,%. 

The risk of this method of control is that it is very 

probable that many of these benefits will require 

supplementation by special assistance. In other countriea, 

the flat rate pension is restricted to categories where 



there is a presumption that the members are in fact in 

need of assistance, other actual cases of need being dealt 

with by the social assistance schemes. This problem arises 

to a lesser extent among systems which are based on 

previous earningsr since the benefit will always be a 

proportion of earnings, though it is possible that the. 

only employment available may be at a lower wage u~an 

eruployment previously enjoyed. In this way during a severe 

drop of wages during a slump, the social security system 

may operate to keep labour off the market. A further 

economie factor to be considered is that it is usually 

intended that a s9cial security system shall be a buttress 

against catastrophic drops in business activity by 

providing a constant flow which will not be affected by 

lack of business confidence. Where, however, the benefit 

is fixed at a law percentage of previous earnings in order 

not to discourage the will to work, this may prevent the 

scheme being effective as an anti-slum.p measure. It has 

been calculated that the failure ta adjust maximum rates 

to the cost of living has meant that in the event of a 

heavy decline in industrial production unemployment benefits 

will make up no more than 25% at the most of the decline in 

purchasing power.73 The problem of malingering is most 

difficult in those cases where the average earnings of the 

beneficiary are less than the minimwn rate fixed by the 

scheme. For this reason the use of the technique of 

eligibility conditions rather than that of a minimum 

benefit seems to be preferable, but it does not seem ta 



have been widely used. It should also be noted that in 

fairness wages should be related to take home pay rather 

than theoretical wages. On the other hand, when the 

benefit is computed there are certain working costs which 

are not incurred when the claimant is not working, so that 

there should be a further margin between benefits and 

wages to take this factor into account. 

605.Relation of qualifying conditions to the definition of 

11 unemployment 11 • 

Further controle may be applied through the conditions 

attached to the receipt of benefit. An example of this was 

the attempt to make the receipt of benefit so unpleasant 

that it woulà be regarded as the last resort. This was 

the method adopted by the old poor law, and often involved 

deprivation of civic rights and adverse publicity. A 

further condition sometimes enacted would be that the 

claimant entered a workhouse or similar institution. The 

experience of the 1930s which made clear that unemploy-

ment is not neceasarily the result of the default of the 

unemployed made this policy objectionable. In many respecta 

the utilization of the means test which has many other 

disadvantages also opera tes as a deterrent. since in many 

cases t h e applica tion of the t est i s mos t humiliating. 

Further than this, it is argued that the means test acta as 

a disincentive for saving, since the thrifty man will have 

accomplished noth ing in compari son with h i s spendthrif t 

nei ghbour who is drawing benefit. For this reason a certain 

amount of property is disregarded: for example a house in 



which the beneficiary is resident may be kept, though often · 

the security fund will claim a lien for repayment or a 

right to repayment from the beneficiary's estate after 

his death. In some countries, auch as the UK, this 

allowance is defined by a long list of disregarded items. 

The logic of these exceptions is, of course~ that capital 

possessions cannat readily be turned into cash. 

Sorne systems, for the reasons summarised above, feel 

the best solution to thisproblem to be the restriction of 

the benefit to wage earners who earn more than a certain 

minimum. The defects of this system are obvious, since it 

prevents the payment of benefit to the persona most in need. 

A more common variation is the requirement that the bene

ficiary has been attached to the labour force at sorne time 

in the past; the latter is often ascertainment by proof 

of the requirement that a minimum income has been earned 

in the recent past. The effects of this are that it 
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defines the group which constitutea the basie of the problem 

to be solved, and it does offer sorne guarantee that the 

cla.imant is not attempting to misuse the system. The 

difficulty here is that the setting of a minimum standard 

of previous incarne runs into the same difficultiea from a 

changing coat of living as t he other money standarès which 

are discussed elsewhere. A further disadvantage lies in 

the fact that a worker laid off owing to seasonal anemploy

ment in two consecuti ve years may not obtain benefit in the 

second year through not being able to meet the income 

requirements in the first year. Obviously the danger 



of this happening is greater among the lower paid workers, 

a fa.c t~r which again shifts the benefi t from the area 

where the need is greateat. A further variation, 

practised by the UK system attempts to judge this problem 

in terms of periods of employment. This however brings 

problems, since records are neceasary to ensure that this 

criterion is satisfied and clearly a week of work is lesa 

easy to measure numerically than a certain amount of 

incarne. 

606. Relation ~f durati~n of benefit to the definition ~f 

"unemployment". 

One further contr~l, often suggested for advanced 

as well as interim systems is applied thr~ugh the policy 

of limiting the duration of benefit payments. In the 

United States, this deviee is used particularly in 

unemployment insurance, and in many cases payment stops 

after 26 weeks in a benefit year. This deviee is felt to 

lessen the inducement to prefer benefit statua to 

employment and further to lessen the risk which society 

runs that social security is being misused. But in this 

case, as well, the deviee cannat be too rigidly used; in 

periods of long term recession, after the cessation of the 

period during which benefit i s paid, some other method 

must be used to provide incarne for the unemyloyed, and 

this deviee for limiting payment is clearly inappropriate 

for non-discretionary non-deterrent income security 

prograw~es dealing with long term risks, such as old age 

or permanent disability. 
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In addition it is often thought necessary to impose 

certain administrative controle on those claiming 

unemployment benefits. In the first place, there must be 

certain positive conditions which must be satisfied if the 

claim is to be valid. For example, the claimant must be 

able to work and available for work, a condition which is 

usually tested by periodical registration at an employ-

ment exchange, since this requirement proves difficult to 

fulfil for persans attempting to draw benefit and yet take 

work at the same time, and also enablea the employment 

service to offer any jobs which come on hand. Secondly 

certain specified causes disqualify from benefit: for 

example, voluntary leaving suitable work, discharge for 

miaconduct and refusal of suitable work, fraudulent 

misrepresentation, and, often, where unemployment is due to 

a labour dispute in the outcome of which he has an interest. 

The judgment of auch matters requires the use of discretion 

whicn cannat or rather has not yet been defined with 

precision by the law. In the United States sorne attempt 

has been made ta narrow the scope of discretion by 

defining suitable work to exclude jobs available only 

because of a strike lockout or other labour dispute, or 

where the wages hours or conditions or work are lesa 

favourable ta ti1e claimant than those prevailing for 

similar work in the locality or where a condition of work 

would be to join a company union or ta resign from a trade 

union. Other criteria sometimes found are the claimant's 
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physical fitness for the work, his prior training and 

experience, his prior earnings, the length of his 

unemployment, the prospects of obtaining work at his 

highest skill, his prospects for obtaining local work 

and the distance from his residence of the available work. 

These phrases are admittedly vague, but it is clear that 

they assist in the narrowing of the scope of discretion. 

608. Special position of Married Women. 

Two further questions must be briefly touched on. 

One arises from the distinction we have drawn between 

long term and short term benefits. It will be recollected 

that in respect of the latter it has been argued that the 

benefit rate should be related to previous earnings and 

that no special provision should be made for dependents 

since the normal wage does not take dependents into 

account. What therefore is the position, it may be asked, 

of married women who work to supplement the family income? 

~nere they fail to obtain employment, is it fair that they 

should receive a benefit while the married women who have 

never chosen ta take employment, and yet who, during the 

unemployment, are in the same de facto situation as those 

who claim unemployment insurance? 

The answer to this problem seems ta be that where a 

comprehensive and adequate system of family allowances is 

being paid, and where unemployment benefit for the family's 

breadwinner, if he i s unenwloyed, is a high percentage of 

previous wages, then it is wrong to pay unlimited benefit 

to the unemployed married woman but auch benefit should 



be limited to auch time. perhaps three months, as will 

enable the family t6 balance expenditure with income. 

Clearly, however, this limitation of duration should not 

be allowed to operate where there is not an adequate 

family allowanc.e or unemployment benefi t. 

609. ~~~~~~~l~~!!!~l· 

The second question is concerned with those cases 

of long term unemployment which arise where a claimant, 

through lack of intelligence, lack of physical abilities, 

or lack of skill, is virtually unemployable. In these 

cases (which must be contrasted with long term unemployment 

through tade depression, where it seems best that the 

short term benefit should be extended) sorne form of long 

term eubsistence benefit needs to be provided. This 

problem arises particularly in the case of premature 

widowhood and will be considered under the heading "Long 

Term benefits - Unemployability 11 •
68 

610. !~~~:~~~~~~~~-E:~~~!~~-~~-~~~E~~~~~~· 

This survey clearly shows the difficulties which are 

inherent in the introduction of unemployment as a further 

contingency in a comprehensive social security scheme. 

The ILO, however, in its discussion, hardly touched on 

these difficulties, but left each country to devise its 

own interpretation of the general language used in the 

draft convention .. It is fair to say, however, that the 

refinements of definition previously suggested in this 

discussion are more vital to the protection of a scheme's 

finances rather than the fair protection of the individual. 



The presumption, as it were, lies in the individual's 

favour. 

In the draft convention, A.l9 required the member 

ratifying to secure the provision of benefit in respect 

of unemployment in accordance with the immediately 

f~llowing Articles. Chile, however, wished to exclude 

this branch from the convention; it is interesting to 

note that the Office's reply to this was based mainly on 

its view of the s~cial obligations of the community 

towards persans whose earnings are interrupted as a result 

of events over which they have no control. It is to be 

noted that A.2 no longer requirea at least two parts of 

parts II to VII to be ratified, t h is alteration being 

made because the figures showed that the less developed 

countries do not as a rule cover unemployment and child 

maintenance but rather begin with the coverage of 

biological contingencies, which is the normal development 

of social security systems. This alteration thus seems to 

take into account the Chilean op ini on. Finland wished 

thi s branch to take a ccount of public works off ering 

employment at normal wage rates, but these systems are 

not part of the immediate mechanism of social security, but 

are intended to r e l i eve social s ecurity s ys t ems, since the 

payment of benefits can be avoided by creating employment. 

The definition of employment under A.21 covered 

suspension of earnings due to i nability to obta in suitable 

employment in the cas e of a persan protected who is capable 

of, and available for, work. Yugoslavia wished it to be 

l7ù 
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specified that the qualifications and personal aptitude of 

the claimant should be taken into account: Argentina pointed 

out that the definition only deals with total unemployment. 

Austria felt t.hat there should be a criterion that the 

claimant was willing to work. The Office, however, thought 

the definition sufficiently broad to caver bath these 

points. It was not able to accede to the suggestion of 

the Yugoslav government that those seeking work for the 

first time be also included. Only two of the countries 

with social assistance scherues extend benefits to persans 

not normally employed. 

611. II. Long Term Contingencies. 

The three long term contingencies have been briefly 

defined previously as "undeserved permanent interruption 

of the income of the claimant or the claimant's bread-

winner for biological reasons". We may first consider the 

administrative grouping of this contingency under the 

~ading of old age. 

D. Old Age: general considerations. 

Two separate principles seem to underlie many of 

the existing social security plans which provide benefit 

for old age. The first, which we have suggested is the 

most appropriate basis, is based on the fact that inability 

to earn a sufficient income is a common experience among 

the aged and that benefit should be paid where this 

inability has been experienced. The second principle, 

which very often is found to be the layman's approach to 

the situation, is based upon a supposed natural right 

after serving the community for 40-50 years to relax and 
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enjoy the final years of one's life. There is clearly a 

strong moral force in support of the latter idea, but it 

is clear th~~, inasmuch as old age is to be considered 

as combatting a decrease of income, it is inappropriate to 

the consideration of social security at the present time. 

We may venture to suggest that it may be ti1at sorne 

development may take place in respect of old age along the 

lines of combatting an increase of expenditure, but, at 

the highest, this can only be said to be a matter of 

future speculation. 

The principle of compensating existing inability 

being thus seen to be the most appropriate, nQ~erous 

questions as to i ts a .;:iplication arise immediately. It is 

obvious that the administrative difficulty of determining 

when each claimant has become incapable of work would be 

prohibitive. The deviee adopted, therefore, is to fix an 

age at which, in the particular society which the scheme 

covers, it is reasonable to assQme that the average citizen 

is incapable ~of work. ~ersons incapable of work at an 

earlier age will be covered by Invalidity benefit. Persans 

still capable of work after attainment of that age present 

a more difficult problern, which is usually dealt with 

under the heading of 11 retirement". In finding a just 

solution to this problem, the two contrasting themes of 

pure theory and social necessity must be kept in mind. 

612. Retirement. 

From the theoretical point of view, the definition 

of '~etiremen~must be so pitched as to prevent the payment 
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of benefit to those persans who are capable of 

productive work and must yet accomplish this task with 

the minimum of administratiye cast. The combination of 

deviees best adopted to secure this aim makes continuance 

in employment as the test of ability to continue and sets 

the pension rate paid on retirement at a higher rate 

which increases sharply for each year of continued work 

after the set "retiring age" so that the inducement to 

stay in employment is strong enough to counteract the 

temptation to rely on the retirement pension. Of course 

the actuarià.. cost of the later pension allows this extra 

inducement to be given without destroying the financial 

balance of the scheme. Again this use of the technique of 

leaving the decision whether to retire to the individual 

does allow a place to the operation of the feeling that 

one has a natural right to retire on a pension. 

613. Importance of Social considerations. 

For this contingency, also, social considerations 

play an iraportant part, since the vital factor in setting 

the terms of retirement may well be the needs of the labour 

:narket. Certainly in times :Jf unem.ployment one must 

expect a prevalent fear that in the absence of a 

retirei'lent test W:Jrkers in receipt of benefi t will compete 

unfairly for available work and tend to depress wages 

because they can afford to take jobs at less than 

prevailing rates. On the other hanà it can be argued that 

such persons, since they have a measure of economie 

security, can afford to be more discrininating in their 
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choice of jobs. From a psychological point of view it seems 

to be becoming accepted that old people, if in reasonable 

health, lead more satisfying lives if they do not withdraw 

entirely from the labour market. 

Social considerations in each community are of 

importance. It may be that employers are highly discrim

inating against the aged and it is likely tha~ the public 

may be more disposed to minimize the loss due to induced 

early retirement. Of course it is desirable, as we have 

suggested, to set the pensionable age at the level adjudged 

to be the point at which unemployment becomes, for psycho

logical or otherreasons, a general characteristic of the 

group and to treat as a problem of unemployment or disabil

ity the failure of older persona below that age to secure 

work. This is the method . adopted by Ireland. 

It is also important to consider auch factors as the 

proportion of persons over the retiring age to the working 

population or to the total population. Thus the birth 

rate may be a factor to be considered since where a high 

birth rate has produced a large ~burden" of children for 

the productive labour force to support, there will clearly 

be less willingnes s to support a lso a heavy burden of 

retired pensioners. 

Nurnerous technical problems also arise: first it is 

perhaps necessary to devise a more sophisticated test of 

retirement. No country has been prepared to insist that 

beneficiaries perform no paid work at all, but one interest

ing technique which may in the future be developed lies in 



requiring the claimant merely to relinquish his present 

employment, it thereby being left to the state of the 

market to determine whether the beneficiary is in fact 

forced to retire. This technique is used by the American 

Railroad Retirement system. It is suggested however that 

this is only effective in schemes relating to a single 

industry. Certainly when between 1939 and 1955 the 

American Social Security Act withl1eld benefit only in 

respect of earnings in employments covered by the Act, it 

was felt that considerable inequity resulted. This 

example also shows the lack of wiadom of adopting tech

niques merely because of administrative convenience, since 

in ~case the institution would have records only of 

insurable employments which they could check to ensure that 

the claimant was not still earning wages. 

A further method of dealing with the retirement 

question is by reference to the volume of earnings - so 

that as earnings increase, the pension is reduced. The 

difficulty of thi s soluti on i s partly in the effect of 

the changing value of money on money wage levels, so that 

the upper limit on earnings mus t be continually altered to 

keep in line with wage rates: partly that the system 

discriminates against the skilled worker, s ince even a 

small amount of part-time work may bring him up against 

the upper limit: and partly because it is prone to be 

unders tood as a means t es t - t h ough this is fallacious , 

since it applies only to income from work. An alternative 

solution would be to abandon t h e "all or nothing 11 type of 



test and substitute for it a sliding scale whereby smaller 

reductions in benefit would accompany larger increases in 

earnings. 

Sorne systems have been designed to encourage post-

ponement of retirement. Thus Great Britain provides 

positive inducement in the form of higher pensions after 

several years postponement. 

In summarising, it might be said that the potential-

ities of this technique depend upon the importance attached 

by society to purely financial considerations as against 

the greater output received from longer employment of the 

aged: and the attitude of aged persona towards additions 

to ultimate pension as an inducement to work beyond the 

minimum pensionable age. 

614. Methods of fixing the retirement age. 
------------------------------------

A second difficult problem in connection with old age 

is concerned with tne exact point at which the normal age 

for retirement is to be set. A wide variety of ages from 

55 to 70 is to be found among the different existing 

schemes. If we take a sample survey of 36 schemes, we find 

that 20 of them set the age at 65 for men, 9 at 60 and one 

even at 50, while 5 schemes, all in Western Europe, prefer 

a higher age at 67 or 70. If we consider this analysis 

regionally, no "advanced" scheme from Northern or Western 

Europe accepta a lower age than 65: yet in the rest of the 

world there is approxi3ately an equal division between 

tnose fixing the age at 65 and those fixing a lower age. 

Clearly conditions differ from one country to another 



and some satisfactory technique needs to be found which 

will regulate the normal age so that it is reasonable 

having in mind the economie development of the country. 

Possibly the most efficient method of accomplishing this 

in theory is to use a sliding scale based on a percentage 

of the total population suitably modified to take into 

account changes in the standard of living. For example, 

in Western Europe at the present moment the age of 65 

divides approximately 10% of persona above this age from 
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the 90% below it. In Afro-Asian and Latin American countries 

this figure will be much nearer 5% and is someti~es much lesa, 

a lower age being required to separate off 10% of the 

population. This technique is a little rough and ready for 

two reasons. In the first place, it would probably be more 

realistic to take as a measuring rod the relationship 

between those above the proposed retiring age and those of 

working age, rather than to include persona below working 

age in the comparison. On the other hand the rates of 

persans of working age to those too old or too young seems 

to remain rouch more constant (Seo Appendia). ~or example, 

the crude figures of children per 100 population vary from 

40 in Latin America to 24 in Western and Northern Europe: 

the variation in the numbers of people over 60 per 100 

for the same areas is 5 to 14. Thus the crude figures 

give a ratio for children of 10:6 and old people 3.5:10. 

If, however, the figures are compared per hundred persona 

of working age, Latin America has 73 children and 9 old 

people to Europe' s 39 and 22 respectively, thus the total 



Fersons not of working age to those of working age is 82 

in Latin America and 61 in Europe, a ratio of 10!7.5 

Thus, looked at in this way, it will be seen that the 

burden carried by the working population does not vary 

sa rouch between advanced and under-developed areas. 

Thes e figures show tha t the use of the 10% rule. 

operates to increase the burden on under-developed countries, 

since it does not take into account their considerably 

larger population of children. A fair solution, however, 

would seem to fix the age at 65t but to allow a raising 

of this age so long as a ratio of pensioners to total 

population does not fall beneath 10.% (or the ratio to 

working population of 20;;). By this method, as a country 

develops, its payment of benefit to children will drop as 

its payment of benefit to pensioners rises, with a 

gradual decrease as its percentage of pensioners rises 

above 10;&. 

61).!~~~~~~~~2~~!-~~~~~~~~-2~-2~~-~~~-~~~-~~~!~~~~9~· 

These questions were not canvassed at such length 

when ti1e discussions t~ok place on tfte draft convention. 

In the draft, A.27 defined the contingency as survival 

beyond a prescribed age, though it allowed the right to 

benefit to be made conditional upon cessation of regular 

economie activity. Clause (2) provides that the 

prescribed age should not be more than 65 or auch higher 

age that the nwnber of residents having attained that age 

is not less than 10% of the number of residents under that 

age but over 15 years of age. 



Poland again opposed the test, arguing that there 

should be no requirernent for cessation of regular work. 

The UK auggested that there be provision for reduction or 

e~tinction of the pension where the beneficiary, after 

retiring from regular work, has substantial though 

occasional earnings. The relationship between old age 

and retirement was then set out as follows. First, under 

most schemes of general ayplication, the right to the 

pension is acquired at a prescribed age, whether or not 

the claimant retires from gainful activity. Second, 

under most special schemes, the pension is awarded at the 

age at which retirement is compulsory for the persona 

concerned, but the person is free to work outside that 

acheme. This distinction is not possible under the 

original wording of the draft convention. Third, under 

sorne schemes, an intermediate policy is adopted, whereby 

the pensioner is allowed to engage in gainful activity, 

but excess over a certain ~nount is deducted from his 

pension. Whether this practice would be allowed is not 

clear from the wording of the convention, as was pointed 

out by the UK. 

In view of these considerations, the IL Office 

yroposed that amendments should be adopted allowing the 

right to the pensioner to be made dependent on retirement 

from such kinds of gainful activity as may be specified 

and also allowing the reduction of the pension in cases 

where the pensioner's earnings exceed a prescribed 

standard amount. 



Difficulty was also caused by the setting of the 

prescri bed age. Po land op po sed the al ter native .107; rule 

on the grounds tilat the pre-war conventions number 35 and 

36 provided for a maximum requirement of 65 and the 

Incarne Security Recommendation recomraended 65 for men 

and 60 for women. On the other hand Finland wished to 

reduce the 10% rule to an 8% rule. Norway felt that age 

distributions and social and economie circumstances differ 

so rauch in different countries that it would be unwise 

to fix any particular age. Since these views are mutually 

opposite, the original text was retained, though it was 

intended that there should be provision for a debate on 

this subject at the Conference itself. 

The Office based its defence of the proposed text 

on the following lines: whereas at one time the lowering 

of the pensionable age was under consideration to counter 

the effects of the economie crises between the two wars. 

in recent years the ageing of the population has led to 

rather an attempt to raise the age of retirement. There 

are two aspects of this latter problem: the lengthening 

of life and the lengthening of the span of working life. 

Naturally the position differs according to whether the 

two phenomena coinciàe or do not coincide. The Office 

pointed out that taking into account the present demo-

graphie data it appears that a maximum age of 65 with an 

alternative 10% rule is the fairest that can be devised, 

since examination of the demographie da~ shows that the 

10% ratio gives an age over 65 in 18 European countries 



plus the US, Canada, Australia and New Zealand. In fact 

only three of these countries do have a pension age higher 

than 65 - Ireland, Norway and Sweden. 

The 1952 Committee on Social Security rejected a 

government's sponsored resolution allowing the setting of 

an age higher than 65 (but still subject to the 10% rule) 

but accepted an exception allowing a 9% ratio for 5 years 

to take account of fluctuations in population structure. 

616. E) Inv.alidity ~enefit: General considerations. 
--------------------- ----------------------

The definition of the contingency of Invalidity poses 

few problems in comparison with that of Old Age. As has 

been previously outlined, invalidity is in fact a special 

case of long term biological interruption of income which 

has comrnenced earlier than the set "retiring age". There 

are in fact two rough roads by which a claim may arise for 

this benefit. Either failing physical health in later 

middle age may, as we have just said, bring on premature 

old age: or congenital malformation may render a child 

mentally or physically incapable of earning sufficient 

income for its maintenance. Clearly the latter road to 

invalidity benefit has to be very carefully planned in 

conjunction with the State Mental and Chronic Sickness 

Institutes in t he same way that Old Persona' Homes must 

be dovetailed in with the payment of an Old Age pension. 

Where Invalidity arises through the first road, its 

first commencement will be covered by the Short Term 

Sickness Benefit, which is based as to rates of benefit 

on prev i ous ea rnings. After a period of time, usually 

taken as one year, the statua of the illness must undergo 
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a change. Clearly at this stage there are two possibil

ities~ either it has by this time become clear that the 

illness is incurable so that the claimant is unl~kely 

ever to receive a full incarne, or the illness, though 

long, is likely to be cured in due course. Now the 

importance of these twin possibilities lies in their 

effects on the position of dependents, particularly since 

it will be remembered that the Sickness Insurance rate is 

tied to past earnings, while the long term benefit rate ; 

is thought most properly based on subsistence costa, each 

dependent being given a separate claim. If the illness 

is likely to become inva.lidity, then a dependent spouse 

must face the change-dawn of the benefit received from one 

short terrn benefit geared to previous inc0me to two long 

ter~ benefits geared to subsistence costa. If, however, 

the illness is curable, then it seems preferable that the 

one year period of sickness benefit should be extended. 

This can certainly be done in the case of illnesses such 

as tuberculosis known to take a long time before final 

cure. 

'.Vhere, however, i t is clear t:aa t the invalidi ty is 

semi-permanent or permanent, the further problem arises 

whether the dependent wife should not herself make a 

contributi0n to the family income. ~nia question will not, 

of course, arise where the invalid needs constant attention: 

but, where this is not so, consideration of the wife's 

ability to add to the family income must apply, in the 

{~ 2. 



srune way as in the contingency of Death of the Breadwinaer, 

under which heading the t.üeoretical considerations will be 

discussed. 

b17.rnternational practice on invalidity. 
------------------------------------

In international practice, however, these consider-

ations have been neglected and no mention is found in 

the discussions on the draft convention. Indeed Article 53 

defines the contingency to include ~nability to engage in 

any substantially gainful activity which is likely to be 

permanent or persista after the exl~ustion of the period-

ical payment in respect of incapacity for work." Rolland, 

Yugoslavia and the UK showed in their commenta aome doubt 

as to the types of benefit which would be included in this 

definition. The Office interpreted the wording as exclud-

ing the proposition advanced by the United Kingdom, namely 

the payment of sickness benefit without time limit in 

cases of total incapacity only, since this would conflict 

with the phrase "substantially gainful activity". 

The 1952 Co~~ittee on Social Security amended this 

form by accepting a resolution sponsored by the Employers' 

delegates to make clear that when sorne gainful activity ia 

to be admitted without disqualifying from benefit, the 

extent would be left to national legislation. 

618. F) Death of the Breadwinner: general considerations. 
--~------------------------------------------------

As we have seen at an earlier stage of this discussion, 

this contingency is in fact a special case of long ter m 

biological interruption of income which arises where the 

family income is interrupted by death rather than by old 



age or invalidity. As we have seen in the previoua chapter, 

the latter may have many aimilarities where the invalidity 

is of a permanent character. 

The difficult problem which arises here turns really 

on what meaning is to be given to "dependent". Clearly it 

is wrong that a newly married wife without children who is 

widowed vihile she was con tinuing in her pre-marital empl~y

ment should receive a pension for her life. On the other 

hand, an elderly widow, whose husband has died a few years 

short of pensionable age should not be fofced to return to 

a labCJur market which she has left (if she ever belonged 

tCJ it) many years previously. 'N.hat principles, then, do 

a_pply to determine w.üether a widow or an invalid 's wife 

should receive benefit for life or only fCJr sufficient 

period to enable her to earn her own income? 

If we consult our survey of 36 existing Social 

Security schemes to which we have previously referred, we 

may find sorne indication of what tests are generally 

considered suitable to be applied. TI1us 15 of the schemes 

agree in not requiring a widow to earn her own living if 

she is looking after children, and this clearly seems to be 

a sensible conclusion. The position is not so clear, 

however, as to the position of such a widow when the 

children have become adult, but this eventuality will be 

further discussed at a later stage. Nine schemes exempt 

the widow from earning her living where she is invalid, but 

this do es not, of course, furtb.er the solution. 20 of the 

schemes, however, fix an ase at which the widow need not 



earn her living if she has attained it on the death of her 

husband. The suggested age varies from 45 to 65, five 

countries favouring 60. three 55, four 50, and the others 

various ages between the limita. If, however, we . examine 

the comparison between the ages set by these schemes in 

this case with the ages set for general retirement in old 

age, we find a strong difference of opinion between thoae 

whose age for a widow is set 5 years below the old age mark 

anè those whose ~ge is set 15 years below. Each of these 

points of view is held by 5 nations, the others varying 

between a 22 year reduction and no reduction at all. There 

seems no clear distinction between the nations grouped around 

these two figures. 

A possible solution is provided by Switzerland and 

Israel, both of the:n paying a varying benefi t according to 

the widow's age on her husband 'a death. The former varies 

between 60.% (of the pension to which the husband would have 

been entitled) if the widow is 40 and lOO% if over 65: the 

latter between 50% at 40 and lOO% if over 50. 

There seems to be a feeling tüat a widow without 

children below tne age of 40 should receive no permanent 

benefit, this age presumably being somewhere near the average 

age of a mo ther wi10se children are becoming old enough to 

earn their own livings. Clearly, however, the fairness of 

the use of a sliding saale of benefit above this age depends 

very much on the chance of the widow obtaining employment, 

though this argument applies also to the widow under 40. 

It might be suggested that it is right that this aspect of 



the problem should be left to Unemployment benefit. This 

would appear to put the widow over 40 on the same level a.s 

the widow under 40 who has not been able to obtain employ

ment. Per.haps ttle difference can be explained in this 

way:- a widow over 40 may well suffer from long term 

unemployment if she has no special skill. Nor in many cases 

will she have a previous income on the basis of which 

short term unemployment benefit can be paid. In this 

special case, therefore, the payment of a long term 

subsistence benefit may be necessary and this case seems to 

fall under the general heading "unemployability" which is 

considered below. 

619. ~g:~~~~-g~~~~~~~-~~-~~:-~~~::_!~~~!· 

If, however, the plight of the older widow is left to 

be solved by the provision of unemployment or unemployability 

benefit, a particularly subtle objection can be raised 

thereto. The argument runa as followa:- It is clearly an 

important feature of the existing social structure that 

the procreation of new members of society should be specially 

proteated from the harsh winds of want and poverty. This 

fact is recognised, for example, in the payment of family 

allowances. Society encourages, therefore, tne mother of 

a family to give her full time to the raising and home 

education of her family. But society does not, once the 

children are adult, require the wife to relinquish her 

special position and throw herself upon the general 

employment market. Why, then, should society require a 



widow, who is in even greater need of society's 

indulgence, to do so. 

This argument is difficult ta answer, but the fallacy 

lies in the idea that the older mother has society's 

induleence in not becoming a further breadwinner after her 

children have become adult. Nothing in the patterns of 

social security suggested in this discussion supports this 

fanciful idea. The fact that it is not the general social 

custom for auch persona to join the labour force (as it 

is in sorne agricultural cormnunities) cannot here be taken 

into account. The other view would logically require the 

ad6ption of wive~~ allowances on the basis of children's 

allowances - a proposal which would meet with great 

opposition, though it is to a great extent recognized by 

many income tax systems. 

Three other points require attention:-

In the first place, a number of schemes provide 

an initial benefit to all widows for a limited period. On 

analogy with invalidity, where an initial short term benefit 

is provided through Sickness benefit, this seems es s ential 

and it is suggested that this benefit should be provided 

for a period of one year, during wh ich time the widow can 

adjust her expenditure to the subsistence level benefit. 

Secondly, some scnemes place a claimant widowed at, 

say, the age of 42 in a different position from the widow 

who is widowed at a younger age, but is 42 when her youngest 

child has become adult. The theoretical position maintained 

in this dLscussion, however, would make no distinction 

between these two positions. 



Thirdly, a number of schemes require the marriage to 

have been in existence for a certain period before 

recognising a claim by a widow. This is intended as a 

safeguard against abuse, but is clearly unnecessary in 

connection with the illlgenerous principles enunciated in 

this discussion. 

Finally, in discussing the theoretical aspects of 

Invalidity and Death of a Breadwinner, it must be clearly 

said that the deviees which nave been discussed and dismissed 

may be essential in a national scheme where no adequate 

unemployment or old age system is in existence. 

620. International practice on survivorship. 

When, however, the definition of Death of the Bread-

winner was discussed during the preparations for the 1952 

Convention few of these arguments were considered. One 

of the most important points discussed was the proposal 

put forward by Yugoslavia to include an invalid widower 

who had been de.:; end en t on his insured wife. This was 

dealt with under Article 59 of the draft Convention which 

defined the contingency as including "presumed incapaci ty 

for self-support of the widow and children following the 

èeath of the breadwinner"; auch incapacity shall always 

be presumed to exist a) where the widow is responsible for 

one or more cnildren b) where the widow has reached a 

prescribed age or is an invalid c) where the child has lost 

its breadwinner. 

Chile wished to include temporary relief to widows 

without children: Rolland, however, only if she was aged 



or an invalid. T.l.1e UK supported t.l:lis point and wished to 

reduce or suspend the pension if the widow's earnings 

are high. In practice the conditions under which pensions 

of this nature are paid vary considerably. Tne formula 

was therefore revised so tha t as a general rule the chi là 

will receive benefit whether the protected breadwinner 

was the father or the mother. In the case of the widow, 

though a pension must be granted, national regulations 

may pre seri be candi ti ons wllich must be fulfilled for the 

pension to be payable. The combined pension payable to 

a widow with two children must equal, as will be later 

seen, 80~ of the standard wage. It is thus left to the 

indiviàual state to decide whether a widower incapable of 

self-support should be entitled to a pension. 

621. G) Unemployability. 

During the discussions of the Long Term Contingencies, 

one particular problem has appeared to be continually 

haverine in the background and does not seem to fit fairly 

and squarely under any of the existing neadings - namely 

permanent interruption of incarne from non-bioloeical 

causes. It is convenient for the present to allude to 

this !iossi ble contingency unàer the ti tle "unemployabili ty". 

Lengthy discussion, llo'Never, does not seem necessary, 

since many of tl1e difficulties involved are those discussed 

und er the heading "unernployment", to wn ich Short Term benef.:it 

tnis is the Long Term equivalent. As has been previously 

indicated, many of the claims which might properly come 

under this heading are dealt with through existing social 



institutions rather than by the payrnent of rnoney benefit. 

Tb.us, since Lord Keynea, it is now known that long term 

unemployment can best be solved by public works rather 

than by monetary payments, since long unemployment haa a 

distinctive effect on bath character and akills. In the 

same way unemployable mental defectives are best 

benefitted in this way. 

On the other hand, this class does include persans, 

as the older widow who has been previously discussed, who 

are normal in every biological way, and yet cannot readily 

be found employment owing to a complete lack of any skill. 

Tney are in fact marginal warkers whose employability may 

vary with the economie state of any society. It is clear 

that in this case at least the definition must nat be 

interpreted harshly. 

622. H) Employment Injury: general considerations. 
--------------------------------------------

It has been earlier suggested in thB discussion that 

the contingency of Employment Injury is anomalous to the 

true framework of social security protection. As has 

been outlined, the prominence of this contingency in 

established schemes is due to historical and administrative 

reasons. In the ear ly days of social security, two main 

lines of gôvernment action appeared, poor relief, or 

Social Assistance, and Workmen's Compensation or Employ-

ment Injury Coverage. The early development of the 

latter took place for two reasons: first t hat, in as much 

as there was a general feeling that coverage should be 

reserved for those who have réndered sorne benefit to the 



cornmunity, it is clear tnat employees come within that 

category: second that from the administrative point of 

view, a contingency which is based extirely on employment 

is the easiest to adrninister, since contributions and 

other formalities can be organised through employers, a 

class easily lending itself to administratige organisation. 

It is not possible, however, completely to explain 

the continued existence of Employment Injury in Social 

Security Schemes among nations both advanced and under

developed. In particular there seems ta be a general 

feeling that compensati~n (note the use of this term 

ratber than "benefit") should be paid at a higher rate 

than for other contingencies. In theory, however, there 

seems no good reason why the rate of benefit for loss of 

income or of medical care in a developed system should be 

any different where the contingency occurs through 

employment injury than wnere it occurs from injury (other 

than self-inflicted or otherwise "deserved" injury) arising 

from any other cause. On the other hand, in a system 

which is not fully developed, there might, in theory, be 

a case for its continued existence. 

In practice, however, it seems that international 

practice is in this case insisting on the provision of a 

benefit w.hich cornes outside the normally accepted 

boundaries of social security. It is not only the 

replacement of insufficient incarne or excessive 

expenditure which is required, but the proliJision of sorne 

sort of compensation for the injury which has been suffered. 



'fhis suggests that what is in eÇ-~ect being provided is 

recompense for lack of earning power in· the future. This 

àiscloses a considerable weakness in the scheme of social 

security which has been suggested up to this point. It 

has been suggested that the appropriate rate of benefit 

for long term contingencies should be based on subsistence 

rather than on previous earnings. This l'las seemed a 

particularly hard rule in the case of invalidity, since a 

promising career may be eut short by accident or illness 

and an "investment" of perhaps ten years of education and 

vocational training, which would otherwise have produced 

a high standard of living, instead leads merely to 

subsistence benefit. This may seem particularly hard 

where the accià.ent is caused in furthering the economie 

development of the community. 

623. ~-~~~-~~!~!~~~~~~~-~~~!?~~~!-~~~~~~~". 

The principle which seems to emerge from this 

discussion is that under sorne circumstances it seems 

cenerally thought right that the State guarantee the 

payment of compensation in addition to, or at a higher rate 

than, the payments normally made in the case of invalidity. 

The compensation 9ayable should perhaps be based not on 

the cost of subsistence, nor truly on the previous wages 

paid, but on an estimate of the diminution of future 

earned income. In many cases, of course, the only means 

by whic:V tnis can be calcula ted is on the basis of ,P-as·.t 

earnings, but the use of the latter merely as a means of 



calculation and its use as a basic principle should not 

be confused. 

It seems, thus, that the distinctive feature of 

Employment Injury, notwithstanding that for administrative 

purposes it incorporates many of the aims and methods of 

Invalidity benefit, is that it is concerned with future 

income, or perhaps we might say the future dividend on 

present "educational capital", rather than with present 

incarne. 

If this idea is admitted (as it clearly is by 

international practice - though it is not always easy to 

separa te the special "capital insurance 11 e:hements from the 

ordinary invalidity benefit features of a g iven scheme), 

then it is difficult to see where the boundary to its 

influence is to be drawn. Clearly in practice it haa been 

restricted to accident or disease happening during 

employment. But there seems no logical reason why this 

shoulà be so; the self-employed man injured without his 

fault w~ile at his work suffers no less of a catastrophe nor 

can h e be said to be serving his fellow beings any t h e less. 

Is the employee injured without his fault on his way to 

work in a car accident to be included? Why is he any the 

less .des erving of benefit if the accident t a kes place 

without his fault wnile he is travelling for pleasure~ 

The trutn is tha t .if this problem is looked at from 

the point of view of income security, as t h e questions just 

posed so look, then no sensible or logical anawer to them 

is to be found. îhe reality of the feeling behind the 

11 employment Inj ury" extension lies in a subconscious belief 



that the State should stand behind the law of tort or 

delict in respect of damages. This tendency can be closely 
. 

seen in the fact that many Employment Injury Schemes exist 

merely to ensure that the Employer is able to pay the 

injured Employee proper compensation for his losa, the 

compensation to take account of losa of future wages, 

and are thus state-backed insurance schemes, based on 

Employers' liability. 

624. State backing for the law of Tort. 

The working of State-backing of the law of Tort in 

respect of damages would presumably operate in two halves 

as follows: let us suppose that an automobile accident 

between two cars has taken place, causing damage to both 

cars and injury to both drivers. The 11fault 11 causing the 

accident may have arisen in a number of w~ys. It may 

have been due to the negligent driving of either car or 

of a third party, in waich case a law of tort properly 

based on fault will lay the liability on the negligent 

driver. On the other hand the accident may have been 

caused by a dangerous condition or construction of the 

road, in which case if neither driver knew of t he 

condition of the road and no sufficient warning signa 

were po~d neither dr iver may have been a t f a ult and yet 

an accident may have been caused. It is not difficult to 

imagine conditions where thi s may happen. Again, where 

one person i s a t f ault, the damage caus ed may be out of 

all proportion to the degree of fault. For example, the 

virtual destr uction of the port of Halifax after the 



explosion of a munition ship in 1917 was caused by the 

negligent navigation of another ship, but can it be said 

that all the damage sh~uld be regarded as the liability of 

that navigation officer? This is, of course, a familiar 

problem which is surrounded by considerable difficulties, 

but it is suggested that many of the latter would not arise 

if there were a State-backed scheme of Tortious damages. 

Referring again to the circumstances related above 

about a car accident, there would seem to be two main 

occasions under many existing tort laws on which am injured 

party may not recover compensation for his loss. First, 

when no party involved in the accident can be said to be 

at fault, or where a party at fault cannat be said to be 

liable for all the damages resulting from the accident: 

second, wnere the person held liable for the accident has 

not sufficient resources to pay adequate compensation. · 

Botn these principles are applied intermittently to 

differing sets of circumstances. Thus, in the case of the 

Halifax disaster, aid was provided by the authorities 

to the injured and homeless. Again, during the 1939-45 

war, the United Kingdom opera ted a War Damage scheme 

under which compensation was paid for damage to property 

in certain contingencies flowing from the war. In the 

second case, goverruaent backed motor insurance schemes, as 

in the Province of Saskatchewan and the United Kingdom, 

ensure that the victim of a traffic accident does not suffer 

from the culprit's inability to pay. 



These exrun~les seem to show the hesitant first steps 

towards sorne form of capital insurance. At present the 

existing schemes merely cover the most noticeable gaps. 

Clearly there is co reason why a disaster destroying a 

village should qualify for relief of this kind when a 

disaster destroying only one house or business does not. 

Wnat we must hope to see, therefore, is the development of 

capital security under rules whereby any undeserved capital 

loss receives compensation either from the party at fault 

or from the social services. This, however,· looks very 

far into the future. 

626. ~~~~~~~E!2~~!-~E~~~!~~-2~-~~!2~~~~-!~J~E~· 

Discussion on Employment Injury before the 1952 

Convention did not, however, delve into the theoretical 

aspects which have been outlined here. The subject was 

treated as a special branch of invalidity requiring sep-

arate treatment. A.33 of the draft convention defined the 

co:!tingencies covered as follows: a) a morbid condition, 

b) iwcapacity for work arising from a) and involving 

suspension of earnings . c) total loss of working capacity 

and partial loss in excess of a prescribed degree likely 

to be permanent and corresponding loss of faculty 

d) presumed incapacity of self-support of the widow and 

children following the death of the breadwinner: such 

incapacity is always presumed where i) the widow is 

responsible f or one or more children ii) the widow has 

reached a prescribed age or is an invalid iii) the child 

has lost its breadwinner. The similarity of approach to 

!'t . . . 



the discussion on Invalidity is readily apparent. 

Commenta on thia article can be considered in three 

parts. 

A) the definition of employment injury: the UK was in 

favour of the specification of diseases, rather than the 

open "any disease resulting from employment". This was 

the technique used in the Workmen's Compensation 

(Occupational Diseases) Convention (Revised) 1934. To 

meet this point of view, the term "prescribed diseases" 

was substituted for "diseases" in Article 33. 

B) the definition of incapacity for work or loss of working 

capacity. Holland wished a distinction to be made between 

temporary incapacity and that likely to be prolonged or 

permanent. Germany preferred the term "earning capacity" 

to "working capacity" in A.32(c), and this latter amendment 

was in fact made. The Office admitted in its report that 

these comments had exposed a weakness in the text in that 

there is not a sufficiently clear distinction between 

incapacity for work, i.e.incapacity of the victim for his 

usual work continuing, as a general rule as long as medical 

care is required, and invalidity, i.e. a condition which 

has become stabilised or conaolidatect. 74 In the latter 

case the criteria applied in determining the degree of 

invalidity will as a rule be loss of earning capacity in 

the general employment market or loss of faculty, rather 

than the incapacity of the victim for his former work. 

In these commenta we may see vestigial signs of a true 

capital security system. 



France and Belgium alao argued that the minimum 

degree of partial losa in respect of which a periodic 

payment would have to be made should be fixed, and the 

latter suggested a figure of 20%. Tfte Office, however, 

thought that the appropriate figure used in different 

countries varied to auch an extent that it would not be 

possible to propose a minimum degree. In accordance with 

a French suggestion "total losa of working capacity and 

partial loss thereof" was changed from the conjunctive to 

the alternative form. 

C) Death of a breadwinner: BelgiQm felt that full orphanhood 

presented a special case, which should be treated separately 

from that of a woman with children (by the addition of a 

new subparagraph e) providing for incapacity for self

support of a child who is a full orphan and by deleting 

(d) (iii). This would mean a further alteration in the 

schedule to Part XI giving a benefit of 10% of the 

individual earnings or standard wage. Chile argued in 

favour ~f a pension for a childless widow irreapective of 

age or invalidity. The Office felt, however, that these 

suggestions were amply covered by the text, since the 40.% 

rate to be paid could be covered either by granting a 

pension to the widow in her own right with supplement for 

the children, or by granting pensions or family allowances 

to the children only provided the rate was sufficient to 

cover the amounts prescribed for standard beneficiaries. 

However, commenta here and on Part X, which we will diseuse 

below, suggest that these intentions were not made 



sufficiently clear. The 34th session seemed to wish to 

~eat death due to employment injury on the same lines as 

àeath from other causes, in view of the possible future 

~nalgamation of these two branches of social security, an 

interesting and significant comment. In order to clarify 

the situation, it was proposed to make it mandatory for a 

member ratifying this part to paya survivor's benefit 

to the children, whether half or full orphans, and whether 

the breadwinner was the or~han's father or mother, but to 

leave it to the national legislation to prescribe the 

conditions in which the widow shall be entitled to 

eompensation in her own right. The figures show that these 

conditions vary widely, and th~t survivors pensions are 

sometimes paid in the form of fa.rnily allowances tha t meet 

the requirements of the minimum standard. 

627. ~~~~~!~~-~~-~~~~~!~~-~~-~~~-~~~!~~~~~~-~~-~~~~~l~~~~ 

!~J;::l· 

It is also important at this point to consider the 

benefits ta be provided. A.34, which is wider than the 

equivalent article for the contingency proper of Medical 

Gare, requires a) General Practitioner and specialist 

in-and-out patient care, including domiciliary visiting 

b) dental care c) nursing care at home and hospital 

d) ïaaintenance in ho spi tals and ins ti tu tians e) medical 

and surgical supplies f) care furnished by other prof·essions 

legally recognized as allied to the medical profession. 

Under the temporary reduction clause the following are to 

be provided a) G.P. care b) available specialist care 

c) maintenance in hospital d) essential pharmaceutical 

! 'J~ 



sa:pplies. These provisions bring benefi ts down to the 

general level to be provided under the branch providing 

medical care. A further subclause stresses that the aim 

of treatment should be to restore maintain or improve 

health and ability to work of the injured man, and to 

attend to personal needs. 

In the commenta by the Governments, Denmark asswned 

that A.34 (a) a) and d) could be provided under health 

insurance: Poland, as was to be expected, :proposed that 

no te:nporary exception be allowed: Germany reques ted 

confirmation that medical care could only be given by 

practitioners admitted to insurance practice, and the 

Office saw nothine in the regulations to prevent this. 

'rhe trt\: raised the question of cost sharing, particularly 

in regard to the possible unification of all medical care 

services under a health service making no distinction as 

to the cause of the illness. In this event, the same 

standard of cost sharing would have to be set for both 

Parts II and VI. For this reason the Office proposed to 

introduce oost sharing in this part. 

Denmark and New Zealand wished to allow the payruent 

of a lurnp sum for permanent partial loss of earning 

capacity or death of the breadwinner. It is important to 

notice under the wording: of the draft convention that a 

member State is free to fix a minimum degree of permanent 

incapacity giving a right to a pension and also to prescribe 

the conditions in which a pension must be paid to a widow. 

France felt that a distinction should be made between 



permanent and ter.:1pÇ)rary incapacity and further that the 

reduced benefit for partial disability need not be 

proportionate to the disability. These suggestions were 

incorporated in the revised text. 

Article 36 Ç)f the Draft Convention provided for 

pay:r1en t "to a pers on pro tee ted who was employed in the 

terri tory of the Member, if the inj ury is due to accident 

at the time of the accident and, if the injury is dueto a 

disease at the time of contractine the disease" and for 

periÇJdical }ayments on death to the widow and children. 

On the question inherent in this Article as to the 

place at which the injury occurred, Poland wished such to 

be covered wherever it happened if the work was done for 

an employer established inside the members territory, a 

matter of importance to transport workers. Belgium, 

referring to the 1925 Equality of Treatment {Accident 

Compensation) Convention proposed the addition of 

11 irrespective of their place of residence". The Office 

replied to these commenta by painting out that at the 34th 

session of the Conference the commi t .tee on Social Sec uri ty 

by 70 votes to 2 deleted provisions defining the 

application of national legislation outside the national 

terri tory. 

628. !l_~~~!S~!_9~E~~-g~~~E~!-92~~!~~E~~!2~~· 

In discuasing the definition of the contingencies 

requiring medical care, one must also bear in mind the 

nature and scope of benefits to be provided, since in 

contrast with cash benefits the two cannat easily be 



separated. ~e theref~re turn to trace the devel~pment 

of the ideas of medical benefits through the discussions 

on the 1952 Convention. It will be remembered that the 

Philadelphia Recommendation provided that complete 

preventive and curative care should be available at any time 

in any place to all members of t~e community .without 

hindrance or barrier of an administrative financial or 

political nature or otherwise unrelated to health.
75 

We 

need not consider the exact scope of the medical services 

to which this seems to relate though we may say that the 

scope seems to be extensive. Out-pati~nts care without 

limi t o ther than tila t ar ising through non-availabili ty of 

medical supplies is provided in many European countries, 

though it is also common to find a time limit set on the 

benefit, both in Europe and Latin America. Cost sharing 

by the beneficiary is also a feature of 6 European systems. 

In New Zealand the doctor is paid only u~ to a fixed 

wnount, which is normally three-quarters of the oost. In 

Asian and other non-European countries medical care is 

so?aetimes provided through the out-patients departments 

of hospitals, generally without charge. Where time limita 

are imposed, they are normally waived for certain 

specified forms of illness. 

Hospital care is closely linked with specialist 

outpatient care in countries that provide such care 

mainly through hospitals, as in mos t Asian and English

speaking countries. Under sickness insurance schemes 

restricted in scope a limit is often imposed on the 

length of hospital treatment. In dental care, as in 



other proèrammes, the chief restriction is the shortage of 

trained staff and equipment. A marginal service which may 

be provided in certain circumstances in Szechoslovakia, 

New Zealand and the United Kingdom is domestic help where 

the housewife is ill and bedridden. Vfuere pharmaceutical 

supplies are provided, they are usually restricted accord

ing to lists established by the medical service or by 

other methods of ensuring economical prescribing. Sometimes 

as in Denmark, the limitation is imposed by supplying only 

essential medicines free of charge, though the definition 

of the word "essential" causes difficulty. A further 

deviee employed is that of cost sharing which is sometimes 

employed for medicines though not for services, as in 

Denmark and Greece, or at a higher rate than for services 

as in Iceland or Sweden. Sometimes a small uniform charge 

is levied, as in t ü e United Kingdom. 

Certain special problems are found to arise in rural 

countries. Trtere seem to be two 1~in lines of development. 

Thus medical care servi ces for i ndustrial workers in 

establishments capable of adequate i~spection have been 

planned in many such areas, since the administrati!e and 

finanaial problems are clearly t he least difficult in such 

es t ablishments . Such schemes are to be f ound in Greece, 

Iran, Turkey and Venezuela and are planned for Ceylon, 

Ee yp t and the Phillipines. The second line of approach 

seems to be t h e deve lopment of na tiona l medical care servic es 

for the whole population, since it is felt tnat there is a 

grea t need to reach t h e agricultural population and the 



1t3 

out-lying areas. It seems that these services are often 

older than the localieed echemes. When first introduced 

they are usually reserved for the indigent and carry a 

means test, though as the scheme becomes better established 

an attempt is made to remove the means test. This has 

been the case as far as out-patient care at clinics is 

concerned in Ceylon, 1alaya, India and Egypt. A particular 

difficulty is the extra pressure put on hospitals by the 

non-bedridden patients who must enter the hospital to 

receive adequate attention, since specialist services are 

not available near their homes. 

A special difficulty attending these twin methode of 

approach lies in the fact that the factory schemes often 

reach a higher standard than the widespread schemes, though 

the latter are intended to be the foundation of an all-

inclusive scheme. 

!~~~~~~~!~~~!-E~~~~!S~-2~-~~~!S~!-~~E~· 
This survey shows that the difficulties of finding 

trained personnel and adequate supplies prevent the insist

ance on a complete range of medical care before ratificat

ion in this res_pect. The range of care to be provided 

therefore must clearly be restricted in some way. It was 

suggested by Reyort IV (1) that the following items should 

be included: care by general practitioners, such 

specialist care as is available at hospitals, hospital 

in-patient treatment where essential for treatment 1 and 

pharmaceutical supplies in other cases. 76 Naturally to 

cover extraordinary circw11s tances 1 as epidemie or war 1 

there should be provision that auch care should be within 



the limits 8f medical care adequate to health conditions 

normal for the state member concerned. 

Since, as has been said, where protection is provided 

for employees there is often a far higher standard of 

care than under a general scheme, it was therefore 

suggested that for a minimum standard in the event of a 

condition requiring medical care under a scheme providing 

both medical and cash benefits the minimum duration should 

be 26 weeks, in a case where the beneficiary is an employee. 

On the other hand, medical benefits should not be suspended 

as long as the patient continues to be incapable of work and 

is in receipt of cash benefit, even if th~ means extending 

the period beyond 26 weeks. For dependent wives and children 

of protected employees, a shorter period, namely 13 weeks, 

was suggested, since the latter is a particularly heavy 

responsibility for a country just embarking on social

security. 

These views were circulated to the member Governments 

and 3/4 were in favour of the general tenor of the proposals 

made: there were suggestions bath for a restriction and 

for an increase of the benefits to be provided. On the 

suggestion of the World Health Organization, a further 

clause was introduced to the effect that the institutions 

administering the ser~ice s.hould encourage the persans 

protected to avail themselves of the services provided for 

them. À further suggestion of interest that the inexpensive, 

rather than the essential, medicines should be excluded 

was not accepted. The only cl1ange therefore made was 

the deletion of the reference to the limita of medical 



facilities adequate to normal health conditions, since 

it was thought to be understood that such obligations 

would be suspended in time of war. 

The same provisions in respect of maternity were 

accepted by a large majority, there being only a few 

suggestions, mostly concerned with a lowering of tne 

stanè.ard or the allowing of a te!aporary standard, wilich 

the ILO felt could not be accepted. The provisions on 

employment injury were also accepted and the higher 

standard was retained, thoueh it was not required that 

a full range of care be provided in this case unless 

ratification was made of the separate branch dealing with 

employment injury. 

The States which did not feel themselves in agreement 

with these suggestions were the slightly developed countries 

of Asia, which wished for temporary exceptions, and the 

United States which sympathised with this point of view 

but also felt that many other details of the scheme 

should be reconsidered. 

At the 34th Session, the Committee on Social Security 

discussed this subject and generally accepted the early 

decisions by a majority. 77 An exception was adr:titted 

for the benefit of slightly developed countries which 

would permit them to ratify on the basis of an employment 

injury scneme providing only the rang e of care required 

under the n::>rmal standard for a branch providing medical 

benefit generally. 

-"1 . ~ , ' 



629. ê~~~~~~-~:~~!~~-~!-~=~~-~~~~~~~· 
One special problem which must be considered here is 

peculiar to medical benefits, namely the question of cost 

sharing. The principle of cost sharing is an accepted 

deviee to forestall excessive or abusive de~nds on a 

scheme, a danger particularly likely to occur in the first 

few years of a scheme providing pharmaceutical benefita. 

lt was suggested in the discussions, however, that this 

payment by the beneficiary be restricted to 1/3 of the 

cost of the benefit in question. 

Wnen tne question was circulated to the raember 

countries of the lLO, permission to introduce cost sharing 

provisions was favoured by advanced and slightly developed 

countries alike, though there was some feeling that this 

mig.i:lt 1Jrejudice the effectiveness of the medical care 

service. Furtiler suggestions were made to exempt lonc; 

term illnesses from this provision, or at least to reduce 

the percen tage cos t which migil t be paid. l'he lLO ad op ted 

the f1rst solution in res11ect of illnesses which arise 

from maternity, employment injury, or a disease known to 

entail prolonged treatment, but susceptible of being cured, 

or unless it would involve hardship. 

At a later sta~e opposition developed to the 

permitted percentage of cost sharing , on the lines that it 

should not be per:nitted for employment injury or hospital 

treatment . 5 governments , on the other hand , felt that 

the limit of 1/3 was not su~ficiently flexible. An 

exalaina ti on of the av ai l.able fi gures sugges ted tha t 

according to the practice of existing schemes, this figure 

,.: . l 
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was tao strict. It was therefore proposed to alter the 

text sa that hardship should not result from the imposition 

of coat sharing. 

630. Advanced Standard. 

'l'he aàvanced standard was also considered, particul-

arly in connection with the Philadelphia Reconnnendation 

and with emphasis on preventive measures, it being 

sugges ted tha t a cor:iplete range of care be provided. Tho se 

countries which favour the inclusion of an advanced stand-

ard are in general agreement to this suggestion. Certain 

reservations were made as to dental treatment, Denmark 

suggesting a restriction to those persans who had had 

access ta free treatment since childhood, and a number of 

suggestions were made reducing the liability to provide 

medicines. The final proposals, therefore, contained a 

clause allowing exe1~tion of dental care, except in certain 

cases such as maternity and employment injury. The ILO felt 

that it could not reduce tDe standard as regards pharma-

ceutical benefits, since the existing conveLtions require 

ti1e SUf)ply of such benefi ts. On tne suggestion of the 

WHO a new clause was inserted requiring the periodic exam-

ination of the persona _protected to make certain they are 

in good health. There is also an obligation on the part 

of W:1e institution ~1 roviciing the service to co-opera te 

with the general health services in the prevention of 

disease, and also with the existing rehabilitation services. 



631. Draft Articles on :Medical Care. 

The relevant clauses in the draft convention 

incorporating these clauses were set out as follows:-

Article 9 defined the contingency as covering any 

morbid condition, whatever its cause, and pregnancy and 

confine;~Jent and i ts consequences. The Argentine pointed 

out the difficulty of accurately defining a morbid 

condition, but the Office thought that for practical 

purposes this would include any condition other than 

those mentioned which required medical care. 

Articles 10, 11 and 12 outline the range of care 

which is to be provided. In the case of a morbid condition, 

GP care, available S~ecialist care at hospital, maintenance 

and nursing in hospital where necessary, and essential 

phar~aceutical supplies are to be provided: in the case of 

pregnancy, qualified care before, after and during confine-

ment and maintenance in hospital where necessary. Under 

Article 10 (2), the beneficiary or his breadwi~mer may be 

required to share in the oost, except where the condition is 

reearded as entailing long care and providing that this 

does not involve hardship, the proportion paid by the 

beneficiary nowhere exceeding 1/3. Article 10 (3) sets 

tile aim of the l)enefit as restClring or improving the health 

of tne persan protected and his ability to work and to 

attend to his personal needs. Sub-article (4) requires the 

state to encourage the persans protected to take advantage 

of the scheme. 

The Canadian government felt tllat this formulation did 



not place sufficient emphasis on preventive measures, which 

should be part and parcel of the international regulations. 

The IL Office, however, felt that the real aim of the con

vention was the more limited aim of providing benefits in 

specifie contingencies. Sorne difficulty was felt over the 

specialist services, since the World Health Organization 

consultant group recomrnended that s~Jecialist care should 

not be restricted to thélt available in hospitals. The 

figures seem to show that even in slightly developed 

countries, specialist services are commonly made available 

otherwise than in connection with hospitalization. The 

text was therefore amended to cover the provision of such 

specialist attention in hospital for out-patients where 

available outside the hospital. The provision of all 

pharmaceutical supplies at the minimum standard was thought 

excessive by the governments of Canada and Norway. The 

latter suggested a limitation to hospital use and the former 

a limitation to essential life-saving drugs, the oost of 

which exceeda a limit. The WHO group favoured only a 

limitation to essential supplies regardless of oost. The 

original text was therefore amended by adding the further 

qualification "as prescribed by medical or other 

qualified practitioners", despite the fact that this was 

bound to add to the practitioners work-load. 

On the advice of the WHO group, the text "maintenance 

and nursing in hospital" has been replaced by "hospital

isation" since this was felt to be more comprehensive. 

Canada further argued that midwifery should not be 



compulsory in every maternity case, since in many countriea 

t11e attendance of a doctor is cust~Hnary, a !)oint which was 

sur,ported by the W'riO. The text was amended accordingly. 

632. J) Frunily Allowances; General considerations. 

In t.nis, the last of the contingeüc~es which we are 

attempting to define, the discussion must take a somewhat 

different turn, since this is the only contingency at 

present in which cash is provided in reimbursement of 

necessa.ry expenses rather than in replacement of 

interrupted income. In this very fact lies one difficult 

problem- whether benefit should be provided only in kind 

or whether by cash as well. 

The theoretical basis of this contingency springs, as 

has been previou.sly suggested, fro m a desire to ensure that 

the education and development of a child is not prejudiced 

b;y reason of the pover ty of his parents, or, even more, by 

having been born into a large family of children who by 

their very number cause financial stress on the fa.mily's 

resources. We must first ask, therefore, whether the 

11 contingency" is the existence of children in a family, 

or the existence of too n~ny children for that family's 

income. The answer depends upon whether the average wage 

paid is sufficient for the main tenance of one child. 

Clearly, this contingency is extremely dependent on 

the existing social and econoLic circurnstances of each 

country. Bearing in mind, however, the great superiority 

of payment in kind (discussed elsewhere in greater detail) 78 

it seems that it is in~racticable to distinguish between 
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first and other children and that, therefore, benefit, 

particularly wJ:1en paid in kind, should be available to all 

children. 

633. Social factors: Family responsibility. 
-------------------------------------

In discussions on this subject the more fondamental 

question of family reaponsibility is raised, it being felt 

tha t the del ica te na ture of family rela tior:.ships should 

restrain government action which might cause interference. 

On the other hand, generally speaking it is not wise to 

say that the provision of a cash grant representa a major 

redrawing of the limita of the economie responsibilities 

of the family, since the amount of the cash grant is usually 

relatively law in comparison with average income: with one 

or two exceptions, the amount paid is low even in comparison 

with the cost of maintaining the c~ild. The level of the 

payment is often subject to denwgraphic considerations as 

well as to those of a humanitarian nature. Only in the 

French and Italian systems are ~ayruents sufficiently high to 

influence positively the birth rate. Evidence, as that 

from Canada, suggests that t.ne greater influence is exerted 

t.i.l rough the dea th . ra te, since more of the children born are 

ke.9t alive. 

Sometimes it has been argued, especially by Trade 

Unio~s, that a better solution to the problem would be 

the payment of higher wages. The unrealistic nature of 

thi s s ugges tion, however, is apparent, since a real increase 

in wages must be accon~anied by an increase in productivity 

or redistribution of incarne between sections of the 

corr~unity. Bath these courses a re clearly of limited 



efficaciousness and it is doubtful whether wages would 

ever be raised high enough to proviàe an acceptable 

living standarà for members of the very largest families. 

The evidence suggests that in countries where Labour is 

strong and productivity high, as Canada and England, the 

payment of children's allowances does not seem to have had 

a depressive effect on wages: whereas, in France, where the 

conditions are the reverse, children's allowancesreem to 

.have retarded general wage increases. 

An i.w.portant biproduct of the payment of family 

allowances arises in countries which aim to provide 

social-insurance-type benefits adequate for maintenance, 

since, where family allowances are paid to all members of 

the community, the possibility of maintaining a substantial 

differential between benefit and earnings is greater. 

634. International Practice. 

The definition of family allowances was dealt with 

very shortly in the discussions which took place before 

the 1952 Convention. Draft Article 40 defined the 

cor~tingency covered as including responsi bi li ty for the 

maintenance of tvJo or more children. Yugoslavia wished to 

include the first child, but Germany only the third. In 

face of these opposing viewa, the original definition was 

retained, though the revised text introduced a provision 

for ratification on the basis of cash benefits for all 

children including the first or of benefits in kind or of a 

co:abina ti on. 

Belgium and Canada were unhappy over the wording of 



Article 41 "a beneficiary responsible for a wife" since 

they feared this mignt exclude a widow or widower from 

benefit. 'i.'his was, however, a misunderstanding of the 

wording, since these words applied to the determination of 

the star~dard beneficiary and not to the determination of 

the persans entitled to benefit, who receive a benefit 

reasonably pro9ortionate to that stipulated for the 

standard beneficiary. 



Chapter 7. 

Rates of benefit: General considerations. 

It has been stated in the introduction to the present 

discussion that the two most important problems to be 

considered in the scope of the present discussion are the 

scope of protection and the rate of benefit. These two 

problerus are clearly closely linked and in discussing the 

first of these problems it has been nece:sary to outline the 

conclusions to be drawn in respect of the second problem. 79 

It would be otiose to resta.te the theoretical basis 

which has been adopted, but it will be remembered that the 

solution most in line with the aima of social security 

seems to be a short term payment based on previous earnings 

linked with a long term payment based on subsistence. 

There are four theoretical possibilities to be 

considered: a) relation to need b) relation to assumed 

average need c) relation ta contributions d) relation to 

previous earnings. 

701. !2~!!!~!~~-~f-~!~!!!!!_!2-~~~~· 
This is the principle on whicn public assistance in 

1:1any countries operates, and is said to put the least 

burden on the taxpayer while allowing adjustment to the 

precise needs of the individual. The merita of this 

system o'bv:iously make i t excellent as a stop ga1) to remedy 

the rigidity of other methods of payment, and as such is 

practised in Great Britain and New Zealand. 

There is a tendency in administration to lay down 

standards as to items which are to be included in the 
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family's budget and as to the precise swn to be allocated 

for each item, thoueh often there remains a discretion to 

increaae this amount for special items. Where the unit of 

administration is large, this tendency is likely to be 

accelerated, since the necessity for standardization seems 

to becorne more urgent. If this tendency is carried to 

extremes it tends to equate a benefit system based on an 

assumption of average need. This tendency exposes the 

difficulties unàerlying this type of administrative 

arrangement, since the costa of administration are very 

high indeed unless sorne kind of standardization is developed. 

Nor can the judgment of the beneficiaries' needs be made for 

once and for all, but a continual reinvestigati8n must be 

made. Further the necessity of discussing one's personal 

affaira with a local official may infuse the wrong 

atmosphere into the whole administration of the service. 

The evidence seems to suggest that such a system is greatly 

disliked by those who are subject to it. Yet any attempt 

to forego full investigation into the beneficiaries' 

circumstances is often attacked as too lenient administra-

tion. Even so difficult problems arise both in the 

assessment of the reasonable standard. of living to be 

assured and the decision as to what capital possessions 

must be exhausted before payment is to be made. Must the 

resources of the whole family be taken into account? As an 

example of the sort of factor which has to be considered, 

the result of the insistence of the British system of 

unemplo~nent benefit between the wars on computing the 

family's income as one unit was to cause the break-up of 



many families who found they could live more advantage-

ously apart. The tendency where this principle has been 

applied is to substitute other methode of relief for 

social assistance and only to retain social assistance 

as a supplementary and stop-gap procedure. 

?02. ~2-~~!~~!~~-2f_2~~~f!!~-~2-~~~~~~-~y~~~~~-~~~~· 
The payment of benefits based on assumed average need 

is usually based either on restriction of scope thr~ugh the 

means test or by payment only to 9ersons in certain defined 

categories. We may see this as two methods of solution to 

the insoluble problems posed in our consideration of A) 

above. The art of the a_pplication of the means test lies 

in the definition of what means are to be taken into 

cor ... sideration. 'fuis system was widely adopted in the 

United Kingdom before the last war and is the current 

system in Australia and New Zealand. The most obvious 

exan;ple of the second method, that of restriction to certain 

defined categories is to be seen in the payment of old age 

assistance to all persona over a fixed age. Here again 

there may be subdivision, as for exruaple in Great Britain 

where a flat rate of benefit is paid, differing only in 

respect of sex, age, number of dependents and in the case 

of mar ried women whether or not the beneficiary was insured 

in her own right. This system is most widely adopted in 

the payment of family allowances where the presumed expenses 

are clearly fairly uniform at each age. 

The advantage of this system is clearly simplicity and 

reliability of administration. It has also proved fairly 

popular ~~ong the benefi ciaries, since payment can usually 
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be made very promptly. It has been suggested tnat for the 

greatest ease in administration the means test can be based 

on income tax returns, but the notorious lack of reliability 

of the latter clearly makes this a doubtful technique. A 

further problem here concerna the necessity to review the 

assumed average need in the light of changes in the general 

levels of national incarne and of the cast of living. 

Should payments be related to the former or to the latter 

alone? Tnis problem can be more fully considered when we 

discuss the relation of benefits to previous earnings. At 

least there is clearly sorne connection if we are to judge 

by past practice. During the depression of the inter-war 

years, Australia reduced the amount of old age pensions in 

arder to keep in line with the eeneral decline of money 

incomea. Sweden has an automatic cast of living adjustment 

.to its old age pension plan, which between 1946 and 1952 

raised the money 9ayment by 35% in accordance with the rise 

in priees. However, during the same period, wages iËcceased 

by 90%, so that an increment of a further 40.7; was given to 

allow pensioners to share in the general increase in 

prad uc ti vi ty. 'l'he United Kingdom system also allows for a 

five year review in the light of economie circumstances. 

?03. C) Relation of benefits to contributions. 

1'he method of rela ting .benefi ts to con tri butions 

derives, of course, from the practice of private insurance. 

It has been frequently employed in old age pension insurance 

and unemployment benefit insurance. It is a feature of 

these systems that they are planned to be self-financing. 

Sometimes , as in the early British system, a token payment 
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was made by the government to emphasise that the programme, 

though independently financed was a public prograrmne and 

with implications for the general welfare. This emphasis 

onthe insurance principle was important for psychological 

reasons, since other forms of relief very often were 

associated with social degradation. A more recent practice 

is the reverse of this - the payment of token contributions 

to underline that benefit is as of right. 

On the other hand strict adherence to the principles 

of insurance prevented the solution of several of the more 

difficult problems connected with relief. For example, the 

insurance principle requires payment of contributions over 

a long period of time, but this will not provide assistance 

to those old people who have reached the pension age before 

the scheme has been sufficiently long in operation. This 

is one feature which led to the acceptance in Canada of a 

flat rate pension. 80 

The second point at which the insurance principle has 

been abandoned is the idea of strict individual equity. 

This has happened ti1rough the growth of a desire to use 

the programme as a major instrument for solving the problem 

of income security. A strict actuarial relationship 

between contribution and payments means that the lowest 

benefits go to the lowest paid, who are usually the leaat 

secure. A further example of this departure from 

theoretical principles occurs in the practice of upward 

revision of cash benefits after their amount has been 

determined. For example, pensions may be increased or 



decreased according to changes in the cost of living. 

This flexibility is perhaps the greatest advantage of 

public over private insurance. 

Thirdly, the attempt to retain a relationship between 

benefits and contributions by providing a sliding saale of 

increments according to the number of contributions paid 

has run unto difficultiest since if the benefit is to be 

sufficiently high to pay late entrants a reasonable pension, 

the amount paid to contributors of long standing is likely 

to be far higher than society considera sufficient for the 

solution of the problems of old age. If the same formula 

is used in the computation of survivors' pensions, as is 

often the case in unified systems, the young widow who is 

in the greatest need of an adequate benefit will receive 

the lesser amount since her late husband will be unlikely 

to have contributed over a long period. 

704. Pl-~~~~f~~~-~~!~~~~-~~-E~~y~~~~-~~~~!~~~· 
We have seen how the system of relation to previous 

earnings tends to be in contrast to or developed from the 

principle of relating benefits to contributions on the 

insurance basis. There are certain advantages of the 

earnings method~ for example, where the area covered by 

a social security system is large and diverse, the 

differences in standard of living between one region and 

another can be discounted by relating benefits to previous 

earnings. Without the aid of this principle, a benefit 

which is barely adequate in a high standard area may be 

above average wage rates in a low standard area. 



It must be admitted that the most compelling reasons 

in faveur of a relationship between wage and benefit are 

often political. In a country like the United States where 

the reliability of administrative decision making is not 

accepted by the general public, seme such system may be 

essential to ensure that tne level of benefits does not 

become a political football. In European countries, on 

tne ether hand, wnere the influence of political lobbies 

is lesa to be feared, this political considera~ion i~ less 

compelling. 

In practice this principle in its pure form has met 

with many modifications. We have already mentioned one 

such modification, namely by weighting the benefits in 

favour of the lowest wage earners. A second technique 

is the creation of a fixed r~te minimum benefit, and a 

third, the granting of separate dependants benefit. 

A serious disadvantage of the relation of benefits to 

previous earnings lies in the administrative complexity 

of the records necessary for the efficient working of the 

system though modern electronic business methode have 

lightened tnis burden. There is a further difficulty that 

however efficient and low oost a system is, it must still 

rely on the information furnished by employers and employees. 

In sorne countries, therefore, it has only been applied in 

large concerna having a steady employment rate with little 

casual labour. It is clear, however, that a state which 

applies this system will have great difficulties in any 

attempt to extend the system, and therefore it would appear 
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that any slightly developed state wishing to introduce 

social security should avoid this system. It is clear 

that this method has also a tendency to discourage 

mobility of labour and it further runs into difficulties 

over the inclusion of independent workers. 

?05. ~!!~~~-~!_9~~~-~!-~~!~~~-~~-~~~~!~~-~~~~· 
We may now turn to consider the effect of priee 

changes on benefits. MOst of the experience on this 

subject .has arisen from the problem of rising priees, and 

most of the problems arise in respect of benefits related 

to contributions or to previous earnings rather than flat 

rate payments. Naturally the impact of the problem is felt 

at its greatest in the case of long term benefits where the 

relevant earnings caver a long period. In general it is 

true to say that the short term benefits are not 

susceptible to charges of unfairness in regard to changes 

in the value of money. 

In regard to long term benefits, not only is there a 

likelihood that benefits will not represent the purchasing 

power of the earnings on which they are based, but also 

once a payment is commenced changes in the value of money 

~ay affect the justice of that payment. In the latter 

respect, of course, the problem is the same as tl~t which 

faces the flat rate benefits, as seems best soluble by 

the constant watch of the administrative authorities on the 

oost of living and their preparedness to authorize an 

increase in the benefit to match any increase. 

Benefits related to wages also run into several other 
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kinds of difficulty. Sorne schemes of this nature contain a 

maximwn benefit which can be paid, or a maximum salary 

which can be taken into account during the computations. 

A change of real values may make nonsense of these figures 

and cause substantial injustice. These limits are often 

imposed to enable persons at the level of benefit to 

receive slightly more than their contribution or than the 

average percentage without increasing the cost of the 

scheme. It is clear that rising priees may turn the 

scheme into the equivalent of a flat rate benefit and the 

percentage of previous earnings will drop. 

The s~e problem of keeping pace with the changes in 

the oost of living a pplies to the fla t rate principle. 

Possibly the most satisfactory solution is to write a cost 

of living clause into the legislation so that automatic 

adjustments may be made. This i s the case in Sweden. 

Living costs are computed quarterly and if they have risen 

by more than 5 points, an automa tic increase is made. One 

difficulty here is that the costs of the scheme are 

increased by this means , but there is no corresp onding 

increase in income. Wnere the automatic adjustments are 

tuned to maxima of contributions and benefit, this problem 

i s circumven ted. 

However, the most difficult of these problems are 

avoided by t h e adoption of the benefit rates p roposed in 

this discussion. The pa yment of a s ubs i s tence rate benef i t 

can be easi ly adjusted a ccording to changes in the oost of 

subsistence a nd does no t need careful records to be kept of' 



previous contributions or earnings. Short term benefits, 

which are to be geared to previous earnings, need only a 

recent record of earnings and, if tne systen of earnings 

classes is used for administrative convenience, then such 

benefits can be paid without any record system other than 

that used fe>r normal taxation purposes. The Long Term 

benefit linked to an estimate of future earnings which has 

been discussed under the heading of Rmployment Injury does 

not require a record of actual earnings except as a basis 

on which to es tirna te the capital value of the i nj ury. 

~~b. 9!!~_!!~!~~-~!~~· 

'l'he next problem which i t is appropria te to discuss 

is the question whether benefits which represent the 

reimbursement of expenses should be paid in kind or whether 

any cash payment may be made for 1)art or all. 

The issue of cash versus kind has caused a consider

able ame>unt of discussion. For example it has come to be 

accepted that in certain circumstances the intereats of the 

beneficiary are often best served by payment in kind rather 

than in cash. Thus the payment of family allowances does 

not ensure that the child receive the benefit of the 

payr:len t, whereas if the benefi t takes the form of free 

school meals or free milk it can be ascertained that at 

least a portion of the expenditure has been for the child's 

benefit. We say "a portion", because the provision of a 

meal relieves the parents of this responsibility and the 

money thereby saved may not necessarily be spent on the 

child. In many countries, it has been recognised that in 



the case of the infirm aged, institutional care may be the 

most satisfactory manner in which to provide assistance. 

Thus in Great Britain local authorities provide institutian~l 

care for old age pensioners and are reimbursed by the aged 

person, but auch charge must be below the level of the 

pension, thereby leaving the pensioner with sorne spending 

money and emphasizing the volunary character of the 

institution. 

This problem also arises where a state medical service 

is contemplated. In such a case, the choice must be made 

between sorne form of cash indemnity system and the provision 

of medical care through a direct public service. ~Vhere the 

for1u of a cash payment is chosen, this may differ somewhat 

from the usual form of casb benefit in social security 

in that the amount of the payment depends on the oost of 

the medical attention and also because the pyment may be 

made direct to the medical authorities rather than to the 

patient. In sorne systems, however, only a proportion of 

the bill may be paid, or a flat rate may be paid for the 

type ~f illness suffered. These systems are clearly 

different iu conception from a public health service. 

A further sphere into which the issue arises is that 

of long term unemployment. Here it has been are;ued that the 

interests of the co®nunity are better served by the provision 

of work opportunity rather than by a cash payment. The most 

convincing basis of this argu.'Tlent lies in the fact that 

idleness is clearly a debasine experience and reduces 

efficiency during a subsequent period of employ:"Ctent. This 

') .:~ 
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is es_pecially true in a society where social value is placed 

on the ability to obtain employment and economie independ-

ence. Accordingly in many countries considerable effort was 

spen t ::m the developmen t of public works programmes during 

the depression of the l930s. 

?0?. ~~~~:~~~!~~~!-~:~~~~~~· 

When the problem of rates of benefit was tackled 

during the preparations for the 1952 Convention, the 

discussions were concerned with per.haps the greatest 

loophole in the existing international conventions which 

had been signed up to that date. The ineffectiveness of 

this earlier internati:mal legislation is thought by many 

to have been due to t~e lack of provisions relating to the 

rate of benefit. The problem was therefore to create a 

working mechanisrn for a minimwn standard rather than to 

consider the objectives at which social security should 

aim. 

We fi nd, therefore, a somewha t different a~Jproach 

in the preliminary discussions before the 1952 Convention, 

though elimmerings of the general principles we have 

discussed can be seen. The International Labour Office in 

i ts preliminary survey firs t discussed the two :nain princip les 

found in existing national schemes which have been previously 

outlined in t -,e present discussion, the previous earnings 

principle and the subsistence principle. The Office's 

views may be swœnarised as follows:-

The advantaees of the earnings principle were felt to 

be that workers were encouraged to attain a higher standard 



of living by their industry and resourcefulness. Usually 

long term benefits were set at a lower rate than those of 

a short term, since pres~nably account is taken of the 

fact that expenses involved in gainful activity are 

eliminated. T.tle Office thought from its experience that 

it is possible to standardize short term benefits, but that 

long term benefits tend ta vary according to whether the 

invalidi ty is the resul t of employment inj ury or not. 

T.he theoretical basis of this idea has been outlined earlier 

in this disuussion. 

Tî.e Office fel t t.hat limi tatien of funds at the 

present time places some need for ~edification of these 

eeneral principles. One method is to disregard any excess 

of earnings over those supporting a reasonable standard of 

living, the latter of course depending on the general 

stage of development of the country. Sometimes , also, an 

absolute minimum benefi t is fixed belov; which the payment 

of benefit is not allowed to fall. TI1e effects of a family 

allowance s cheme on this position are to be noted, since the 

result is to increase the proportion of previous income 

received by the worker durine: the contingency. On the 

other hand, where the fanily allowance is also proportional 

to earnings , the ratio of benefits to earni ngs remains 

constant. 

The countries which have had the ~nost experience in 

the a9plica tion of this principle are France , Netherlands 

and Czechoslovakia. France pays a benefi t of 50~~ of 

(l., 1 
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earnings subject to a ceiling, plus 20% of the basic waee 

as childrens allowance (for 2 children, for examole) plus 

40% if there is only one e~ployed breadwinner in the fa~ly. 

Whe:re the ir~validity is due to e;'nployment injury, there may 

be a further addition, raising the initial 50% to 58%. If 

the frunily allowances are then taken into account, thus 

placing the beneficiary in a more favourable position, the 

proportion of previous income will rise to ?2.4% in a case 

-::>f employment injury. Similar calculati0ns in the Hether-

lands show that short term benefits vary fr0m ?O% to 80% of 

basic earnings, whereas in a long term contingency the 

range is c::wsiderably larger, varying from 43;~ to ?5% for 

a worker with a wife and two children. In Czechoslovakia, 

short term benefits carry a rate of ?0/; for the "standard 

family", whereas long term benefi ts vary fr Jm 4?/; to ?2;~. 

If a comparison is made with certain countries which 

have only recently introduced social security, it will be 

noticed that benefit rates are not necessarily at a lower 

level, though family allowances and unemployment insurance 

are not covered and invalidity insura nce is not always 

provided. Thus the Do ~-;lini can Re_9ublic pays a basic ra te of 

50% under tnose brancnes where it does provide coverage for 

emplo~nent injury and similar rates for other contingencies. 

In Mexico and India the average rate -::>f benefit paid is 

also around the 50% mark, though for some contingencies it 

rises higher. 

To sum:'lar i se this position, i t can be seen from the 

practical schemes whichare in operation th.at the variation 

in advanced countries for t11e standard benefic iary having a 



wife and two children is as follows: 43%- 60% for 

invalidity; 40~- 72~ for old age; 73%- lOO% for invalidity 

due to employment injury. In the newer schemes, the range 

is as follows: 40%- 50% for sickness; 34%- 45% for 

invalidity; 64~- 70% for old age pensions; 50~- 67% for 

employment injury. 

The ILO then turned to an ex~~ination of the second 

main principle on which it considered security scheme benef~ 

rates have been based - the principle of the subsistence 

benefit. 1'.his method was t.hought to be based on the general 

standard of living in each country and to reflect the 

differences between advanced and interim schemes. In the 

UK, the level of benefits paid is relatively low, the 

deficit between this level and the subsistence level being 

made up in cases of need by social assistance payments. In 

New Zealand rates are considerably higher, but ·oenefi ts are 

paid subject to a means test. Sweden 9ays old age pensions 

to all residents, but supplements in respect of dependents 

are subject to reduction on account of property and income 

in excess of prescribed amounts. In Norway, the old age 

_pension depends on the cast of subsistence at the beneficiary13 

place of residence, but is reduced by income in excess of a 

prescri bed a'Ilount. In Finland, tne general pension is 

proportionate to contributions, but supplementary allow-

ances varying with the cast of living are granted subject 

to a means test. 

The ratio sugges ted by the ILO was 50)'; for short term 

benefits and 40% for long term benefits, the corresponding 



benefits under the advanced standard being ?O% and 60~. 

These figures may at first glanee appear to represent in 

regard to the advanced standard a departure from the original 

objective that the advanced standard should be an ideal 

system, and to replace this by a higher minimtL'll standard. 

Tnis however is erroneous, the percentages having been 

fixed to take into account the necessity of not impairing 

the will to resume work and, as regards long term biolog

ical contingencies, the preswnable deduction of expenses 

resulting upon retirement from gainful occupation as well 

as the existing rates of payment of advanced systems. No 

consideration is made in regard to the advanced standard 

of limi tatLm of funds or the level of national standards 

'Jf living as has been done in t.ne minimu...'ll standard. 

If we then examine t11e practical results of the second 

principle, we find that the suggested ratio should be 

between benefit and the earnings of an ordinary standard 

labourer. The reason for the substitution of the 

unskilled worker for the skilled worker used in the previoua 

formula lies in the fact that in the first scheme these 

earnings were merely used to provide a maximwn rate, where

as in this case a mini@um rate is presented. We may 

observe at this point that the difference between the two 

is not always as large as might be supposed. Figures 

computed in 1950 give the percentage rate of unskilled 

wages in comparison with skilled as 92% in Sweden and 

lrorway, dropping to 59ï; in Chi le and 481; in the Phillipines. 

During the last 6 years it might be supposed in the 

industrial western countries this percentage has increased, 



since there has been a tendency in giving wage increases 

by reference to the increase in the coat of living, instead 

of as a percentage increase over previous earnings. The 

sa~e ratios may be applied in this case as in the previous 

discussion, since the same considerations as to preserving 

the~ill to work and reducing the percentage for the 

minimum standard are clearly relevant. One reau1t of this 

system is that the benefit may have to be adapted at 

intervals to accord with the changes wrought in the fornula 

by t.i:le rise or fall of the average unskilled wage. 

Under these formulae it appears, for example, that 

France has reached the advanced standard as regards sickness 

benefi t and the United Kingdom had only reached minimum 

standard. 

?08. ~~~~~~~!_:~~~~!~~~-~~-~~~-:~~~-~~-~~~~f~~-~:~~~~~!~· 

These opinions were circulated to the member governments 

of the ILO: the replies received show that about half the 

responding .governments accept tne principle of allowing 

two methods of computing benefits. Sorne governrnents 

preferred to adopt only one standard, but others thought 

that short term earnings should be related to earnings, 

though long term need only meet the needs of subsistence. 

A further suggestion was to combine the two principles, 

making benefits a function of individual earnings, but 

guaranteeing the means necessary for subsistence. If this 

were adopted, the ran~e of original wages which would 

CO!npletely accord to the firs t principle would be tha t part 

which lay between the standard unskilled wage and the 



standard skilled wage, which as we have . seen is often a 

minute range. In aùdition this method runs into all the 

criticisms which we have referred ta in respect of each of 

these principles separately. The two principles were 

therefore retained, though they were expressed through 

three formulae. Of the many reservations made on these 

two principles, it was suggested that instead of relating 

benefits to previous wages, they be related to the average 

earnings in tile beneficiary's tracte or where there are 

wage classes to the prescribed wage for that class. 

The advantage of these arguments from a point of view 

of administrative convenience is clear. l'here was also 

considerable criticism of the standard skilled wage 

principle as setting tne level of earnings to be disregard

ed under the first principle, since this was thought to be 

geared only ta sc.hemes protecting employees, and in its 

place was suggested a rate based on the minimum wage payable 

in the industry covered by each part of the scheme, or 

alternatively a maximwn flat rate or a fixed percentage, 

as 75% or 80% of the custarnary wage of the persans protected. 

~hese criticisms were also made of the method of calcul

a t i on of the standard unt>killed wag e used under the second 

pril1Ciple , _par ticularly so on th e gr ounds that t h e wage in 

question may only be at the approxi!nate subsistence level, 

sa that any p ercentage of it would be below that level. 

Provi s ion was therefore made f or ct:J.anges i n a ccorda nce with 

the changes in tne cost of living. In arder to accommadate 

States wh ich would have difficulty in maintaining these 



standards, a third standard was introduceà, that of 

providing sUbsistence benefits irrespective of the level 

or earnings. Sorne detailed alterations were also made, 

mainly allowing the standard unskilled wage to be replaced 

by the basic earnings of the class to which the beneficiary 

belongs. On the other hand, the definition of the standard 

earnings as the average earnings of the group protected has 

not been accepted, since in slightly developed countries 

the differences between skilled and unskilled wages are 

very great and therefore average earnings would be far too 

high a basis for the calculation of benefits under the 

minimum standard. Other mi nor altera ti ons included the 

requirement triat the worker chosen to represent the standard 

should be regarded as typical of a major group which should 

be one of the groups of the list accepted by the Economie 

and Social council of the United Nations. Tnis criterion 

we;s also altered Ibm the branch employing tne largest number 

of persans protected by the scheme to a definition which 

would include persans gainfully occupied. A further 

alternative allows the choice of the branch to be made on 

a regional basis. 

1~e percentage8 proposed in the earlier report for 

the calculation of benefits was acce~oted by the vast 

majority of governments. The main cor~~ents were the 

suggestion that subsistence benefits should be calculated 

with reference to the cost of living, rather than to the 

level of earnings. It was also suggested that benefits 

should not exceed actual loss of earnings. Account was 



taken of the suggestion that for old age the standard 

beneficiary should be defined as a male beneficiary with 

a dependent wife of pensionable age, so that tile earnings 

of a wife who is not of pensionable age would be brought 

into consideration. It was understood that the benefits 

for single persans and farnilies other than of standard 

consistency should receive a proportionate rate of payment, 

if m-:Jre than one rate is payable. 

These matters were again considered at the 34th Session 

of the Conference, th'Jug.h not in detail. The principles 

adopted envisages tnree alternative methods which in outline 

are similar to those previously discussed. It is interest

ing to note that the em9loyers opposed the third alternative, 

since they th'Jught it did not give sufficient protection to 

employees, and certainly could not be considered equivalent 

in weight to the other two alternatives. The main discuss

ion at the Conference Committee, however, on this aspect of 

the proposed Convention took place over the percentages 

of the previous earnings or standard unskilled wage which 

were to be fixed. After a considerable debate the 

percentages were lowered to 40~ for short term and 30% for 

long term benefits by a majority of 49 votes to 46 with 6 

abstentions. The Conference Comnittee also discussed the 

method of relating benefits to crmnges in the cast of living 

and favoured a relation to the general level of wages where 

the latter reflects substantial changes in the cast of 

living. 

The question of adjustment of benefits to the cost of 

living which had been mentioned in the questionnaire found 



• 

agreement among the majority of States. Here again it was 

tho ugh t t.ü.a. t benefi ts sho uld be geared to the cos t of 

living, rather than to current wage rates; a further 

suggestion to leave the exa.ct method to the state concerned 

was incor9orated in the proposed convention. It can also 

be observed that this very conception is essential to the 

third alternative _provided, that of paying a subsistence 

rate of benefit. 

An important suggestion made by one government provided 

that these benefits should be payable at the time of 

ratification. Since nowever !n.a.ny of the schemes under 

consideration are of recent birth, and long term benefits 

will not come into operation at the full rates for sone time. 

It therefore seems that this suggestion would be unreason

able at this stage, since these rates are meant to represent 

the ~inimum rates payable for persans who fulfil the 

requirements. It was therefore proposed to omit the 

reference to normal benefits at this point and to place 

a chapter on conditions for right to benefit before the 

chapters dealing with benefits and to state therein that 

benefit should be provided to persans fulfilling the 

qualifications described in the convention. 

To enable states to comply with the requirements in · 

respect of a social assistance scheme, a new clause was 

inserted providing for a reduction inthe benefit where the 

protected person's income exceeds a 9rescriped substantial 

amount without exceeding the ane>unt which excludes him 

altogether from title to benefit. 



'/Vj. Advanced Standard. 

The member governments were also asked for their views 

about the advanced standard for rates of benefit. It is 

interesting, however, that no clear distinction seemed to 

be present in the minds of the governments in that they very 

largely repeated the observations made in respect of the 

rninimum standard, since the advanced standards were in 

effect a raising of the proportion required to be attained. 

One fresh suggestion was that there should be no ceiling 

in respect of the advanced standard. Three governments 

have differing views on the two standards. Thus where the 

previous earnings principle was preferred for the minimum 

standard, Brazil suggested t~at the subsistence standard 

should be ad~nitted for the aàvanced standard, but should 

be related to legal minimum wages. .A seco!ld view, while 

admitting bath under the minimum standard, would not 

countenance the former under tne advanced standard. The 

third view would give preference to the subsistence view 

for the minimwn standard, but would admit bath for the 

advanced standard. Several governments felt that if the 

first standard was accepted there should be a minimQ~ 

benefit level fixed. It was also pointed out that there is 

no necessary relationsrtip, as far as the second alternative 

is concerned, between an uuskilled worker's wage and a 

minimum subsistence level, t.t1ough it can be anawered that 

from ex~erience the former is a somewhat higher standard 

than the latter. In any case this standard is not intended 

to be equal to the subsistence level, which is the abject 

of tne newly added third alternative. 



The percentages sugtsested were accepted by one half of 

the governments replying. The other governments, however, 

were not acreed to tne changes t~ be made so that the 

original proposals were allowed to stand. The proposals 

on adjustment to the oost of living were assimila.ted to 

those in respect of the minimum standard. 

710. Formula for com)uting benefit rate. 

It would be wise at this stage to explain in detail 

the exact mechanism ~)Ut forward in the convention for the 

regulation of benefit. It will be remembered that the 

preliminary text allowed three methods of complying with 

the C::mvention in this respect. The two outlined in 

Articles 63 and 64 would be a ;plicable to insurance schemes 

enforcing a means test. The first two Articles apply where 

the sc ope of pro tee ti on irlc ludes classes of the economically 

active constituting no less than 20$ of residents or 50% of 

employees or under the temporary reduction 507; of employees 

in establishL~ents em_;_; loying 20 yersons or more. 

The wording of these Articles is CQr1plica ted in the 

extreme. Article 63 may be swmnarised as follows: Subclauae 

1) requires the percentage calculated by dividing the 

runount of benefit by previQUS earnings measured over a 

prescrioed period to attai n the sp ecified rate for the 

standard beneficiary. Under Subclause 2) rates for 

calculatiQn allow a) previous earning s to be reduced into 

a nu."l'lber of classes for administrative conve nience, 

b) family allowances to be included in both sides of the 

faction (if so paid) and require c) the same time-base to be 



used in both sides. Subclause 3) also allows any excess 

of previous earnings over the average skilled waee to be 

disregarded. The latter is to be_ calculated by reference 

to the typical skilled worker in the major employment 

group (according to the ECOSOC classification) with the 

largest number of economically active persona protected for 

the contingency conerned. Subclause 4) requires current 

benefits to be reviewed following substantial changes in 

the general level of earnings where these result from 

substantial changes in the cost of living. 

The lack of clarity in the reference in subclause 1) 

to a prescribed period caused Germany to request an 

assurance that tilis _period could extend to the whole period 

of insurance taken into account for establishing title to 

benefit. Norway also points to the lack of clarity in 

A.63 (2) (a) which could allow so wide a range of classes 

as to bring the benefit in sorne cases substantially below 

the percentage of the actual wage: and secondly, that the 

highest basic earnings could be kept lower than the stand

ard skilled wage. Tl1e Of fi ce, however, though recogni zing 

the possibility of abuse, felt that in practice wage classes 

were usually of reasonable dimensions: i t recognized tha t 

sorne difficulty might be experienced where a maximum limit 

migh t be fixed in the highes t v1age class, but the benefi t 

paid to a member of such a class would have to equal the 

percentage of the standard skilled wage. The preliminary 

text however did not make this clear, since it stated that 

any excess of previous earnings over the standard skilled 

wage could be disreearded, instead of making clear that the 

'1 >'l 



benefit should never be less tnan the ~rescribed percentage 

of the standard f:ikilled wage. The L1por tance of this change 

is a~;parent when the payment of fa{(jily allowances is taken 

into account. It may, therefore, in sorne circumstances be 

necessar:y for the maximum on earnings to be higher than the 

standard skilled wage. Where the percentage of earnings 

granted by way of benefit under the national laws exceeds 

the p ercentage stipula ted in the draf t Convention, the 

maximwn benefit may obviously be less tl.lan t.he national 

percentage of the standard wage. 

The rephrasiné:: of this Article (remumbered as A.60) 

makes clear the relation of family allowances in this 

calculation, and redefines the maximum earnings rule in 

the light of the discussion previously outlined. In addition 

it wae stated tha t for beneficiariee other than the stand

ard, the benefi t snall bear a reasor1able relation to the 

benefit paid to the standard beneficiary. 

The method for the calculati on of the standard skilled 

wage dr ew also some cri ticisr:.l . Germany suggested, as an 

alternative to the use of the ECOSOC classification, the 

naming of a SlJecific class importa,n t in all States. The UK 

also felt tnat the sugges ted method caused considerable 

administr ati v e diff i culties. ~~rway also pointed out 

difficulties in a country where there were wide regional 

variations, particularly between agricultural and industrial 

r egi ons. The Offic e therefoœ tho ught i t wi se to insert a 

second criterion, namely. the wages of 1) fittere and 

turners 2) or unskilled labourera i n the manufacture of 



machinery :Jther tfl.an electrical machinery. By Subcla.use 

8) ::>f new Article 60 the standard skilled employee may 

be deterr;Jined separately for each regi::>n, ( though the 

Office commentary makes this a_pplicable wilere rates of 

benefit very between regions, a median figure being ether

wise taken). Subclause 9) also provides that standard 

wages rather than overtime earnings should be the basis of 

tfte calcula tian. 

Article 64 was constructed on similar lines, requiring 

benefit divided by the earnil.igs of an adult male labourer 

to equal the prescribed percentage, the ECOSOC categories 

being applied as before. Germany proposed that adaption ta 

changes in the cast of living should not be required for 

current short term benefits based on earnings in the 26 

weeks preceding the contingency. Article 64 has been 

similarly rephrased (and renumber ed as A.6l) on the lines 

discussed in relation to new A.60. 

Article 65, dealing with social assistance benefits 

required a ) t hat the r a te of benef it would be determined 

ac cording to a scale fixed by the competent public authori ty 

b) that such rate should be reduced only to the extent by 

which the other means of th e family exceed a substantial 

amount f i x ed by the public a uthori ty c) t hut th e tota l 

benefit and t ile other mea ns should be sufficient to maintain 

the family of the beneficia ry in health and decency and not 

less tha n the benefit calcula ted under Article 64 . 

Norway 2ointed out problems here which might arise 

from re[ ional variations tho ugh t h e changes already discussed 



seem to solve this problem. The UK felt that the resources 

taken into account should vary wi th the particula.r circum

stances of each family and an amendment was made to this 

effect. 

By way of a schedule, the prescribed percentaees «ere 

set out for each contingency. A 50~ figure for a standard 

beneficiary with a wife and responsible for two children 

was set for incapacity for work, whether or not resulting 

from em:yloyment injury, total loss of working capacity or 

faculty resulting from employment injury, and (where the 

standard beneficiary is a woman) maternity. 407~ was fixed 

for the same standard beneficiary for une!-rployment and 

invalidi ty: (for a 1nan wi th wife of pensionable age) for 

old age: (for a widow responsible for 2 children) for 

dea th of the breadwinner from e.mployment injury: 30~~ was 

fixed for the latter contingency where death was not due 

to employment injury. 

1'hese fieures represented an increase over tne figures 

a[reed by the 1951 Conference. The Scandinavian countries 

which had generally developed schemes of national scope felt 

that this increase penalized them in comparison with schemes 

of more restricted scope. Other nations wished to alter the 

percentages suggested for certain contingencies. The Office 

however felt the percentae;es reasonable, particularly in 

viev\ of the fact that t.t.Le permissive qualifyine period had 

been increased from. 5 to 15 years. An Austrian suggestion 

to allow a reduction of sickness cash benefit during 

hospitalization was adopted. 

'fhese Articles, however, caused considerable difficulty 



and discussions. In reply to a query from Switzerland 

and Norway, the Office pointed out that A.64 could be 

complied wi th by t.!le payrnent of proportional benefi ts if 

the minimum benefit so payable to any standard beneficiary 

was equal to the stipulated percentage of the standard 

unskilled wage. On the ether hand, if A.63 were applied, 

a beuefit equal to the stipulated percentage of previous 

earnings would have to be paid (however low or high those 

earnings might have been) subject to a permissible 

maximum benefit not less than the stipulated percentage of 

the standard skilled wage. Under the e~ample quoted by 

the Office in its reply, if A.63 was chosen for sickness 

insurance, the standard rate could vary from 50% of the 

previous earnings of the lowest paid insured to 50% of the 

standard skilled wage: whereas if A.64 were chosen the 

lowest paid insured worker could not receive less than '50.% 

of the standard unskilled waEe, however high the benefit 

received by the highest paid worker. 'rhus a State granting 

505~ of individual earnings subj ect to a minimum of 50% of 

the unskilled wage would be able to comply with A.64. 

This is not less onerous than A.63 unless there is a 

national minimum wage which is taken as the standard 

labourer' s wage and the basis for com,tJuting the minimum 

benefit. 

Fa1üly Allowances, owing to their s9ecial po si ti ont 

are in a somewhat different position as far as rates of 



benefit are concerned and in the pre-1952 discussi::Jns 

are accordingly separately treated. 

Since general family benefits are intended to assist 

in defraying family charges, they na tu.rally are payable in 

protJortion to the size of the family, rather than to the 

individua1s earnings. Sorne states assume that normal 

earnings are sufficient to defray the expanses of one child -

or even more - but many states pay these allowances for the 

first child. In S::Jme states rates rise wi th the number of 

children, or with the age of each chilà. In France the 

allowance is a prescribed percentage of the wage of a 

particula.r category of unskil1ed workers, which is adjusted 

to the general level of wages in the different regions. 

It is interesting to compare the percentage of the 

average earnings of a breadwinner with a dependent wife and 

two chilàren which family allowances represent in the 

different countries. These figures ca1culated for 1950 

were as follows: France covers ~1% of her population, 

paying to the standard beneficiary 52% of the a~erage wage, 

provià.ed there is only one breadwinner, o therwise 1 ?%. New 

Zealand covers 100/~ of the popula..tion, :9aying 15;-;. In 

Czechoslovakia the figures are 29j; and 15/'~: in Uruguay a 

small fraction of the population (urban employees) 12%: in 

Sweden lOO% and sy;: in Canada lOO}~ and ?'}~: in the UK lOO;; 

and 4%:: in the Netherlands 2?% and 12%. 

It is interesting to compare these benefi ts to the 

wage of an unskilled labourer. Here the appropriate figures 

would be: France (wife dependent) 20~: Canada 10~: 



}'etherlands 12;~: Sweden 9%: UK 5i~ : From this it will be 

seen that the figures will be slightly higher where the 

standard of coruparison is the unskilled wage. The low 

figure for tlle United Kingdom in regard to the standard 

family is due to the fact that tne first child is not 

covered; thus the percentage for a lareer tnan standard 

family will be somewhat higher. This is similar to the 

position in France, th~1ugh t:ne s::>le breadwinner 's allow

ance is of considerable value. 

Tne conclusions drawn from tllis survey were that 

benefits should be expressed as a percentage of the current 

earnings of an ordinary unskilled male labourer in the 

standard branch of em~loyment (as previously defined). 

F()r the minimum standard it was thought that this percent

age should be 5/'~ in respect of every child· other than the 

first. For the advanced standard every child should be 

covered by the benefit which should be raised to 10,%. 

Benefits in kind may be admitted wholly or partly as an 

alternative to cash benefits, though problems arise as to 

the best method to ensure the equality of measurement, 

particularly in a scheme which is limited in application. 

In their replies to these suggestions, all but.two of 

the governments were in favour of the inclusion of family 

allowa.nces in the proposed conventi :::>n, though different 

sugees tions were made as to the details. For example it 

was suggested t hat family income should be taken into 

account, and on the other hand tha t an option as to the 

payment of proyortional or flat rate benefits should be 
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allowed. In view of these replies certain modifications 

were made in the formula originally adopted. For the 

purpose of calculating the 5% rate, the total benefit 

paid in respect of all dpendent children may be divided 

by the number of children other than the first. The 

importance of famil;y income was acknowledged by the 

specification that the rates prescribed shall be payable 

to a beneficiary having a dependent wife. An alternative 

formule. was also provided to allow ra tif ica ti on on the 

basis of allowances securing to the family the means for 

subsistence, adaption being made to meet substantial 

cnanges in the oost of living. l'he means test is adapted 

to tne particular nature of this contingency, which, as we 

have said, does not involve loss of income, but rather the 

increase in responsibilities. Thus reduction may only be 

made where the total of the beneficiaries means and the 

benefit would exceed a limit varying with the number of 

eligible children. All but four of the governments nplying 

think benefits in kind a suitable substitute for benefits 

in cash, sorne having a preference for them, but others 

limiting them to one half of the total. The items consid-

ered suitable for benefits in kind include food, clothing, 

housing or rent concessions, free holidays, domestic help 

and teaching materials. These items were accepted with the 

exception of teaching materials which were the concern of 

the education authority; though their inclusion was logically 

correct, they fall for administration under a different 

category of social service. 



On consideration of the proposals for the advanced 

standard, though the majority acce1:1ted the necessity for 

an advanced standard, only half accepted the particular 

method suegested. Those countries wishing to increase their 

birth rate suggest an increasing percentage rate as the 

number of children increases. Brazil suggested the rate 

should be in inverse proportion to income. For this 

standard, Austria feels that benefits in kind should only 

be a supplement and not a substitute for benefits in cash, 

but Brazil wishes to provide benefits in kind in place of 

cash benefits. Further it was sugeested that benefits be 

geared to subsistence levels, rather than to standard 

earnings. The ILO having considered these suggestions felt 

that the Sa!!le ~1rinciples sh'Juld be adopted as for the 

minimum standard, with an increase in percentage as 

previously suggested. 

When this matter was considered by the Conference 

Committee of the 34th session of the ILO, it was agreed 

not to consider the alternative by which provision of the 

means necessary for subsistence of :the second or subsequent 

dependent children woulà be provided. The committee also 

rejected a proposal to fix a series of decreasing percent-

ages and to establish a maximmn limit for the allowances 

to be pa id to any family. T'ne Co::uni t tee also fel t tha t 

benefits should normally be provided in the form of cash 

benefits, though account might be taken bf benefits in 

ki nd proVJided. 

112.Draft Articles on family allowances. 

After these points of view have been considered, the 

~. 



draft Convention was further considered, Articles 41 to 43 

being concerned with the benefit rate for family allowances. 

The first set a rate for the second and further children of 

5% of the earnings of an unskilled worker (determined in 

Article 64). Tnis rate could be calculated by dividing 

the total ~~ount of the benefits payable for all children 

by the number of such in excess of one: both benefit and 

earnings to be calculated on the same time basis. 

Canada objected to the formula for taking into account 

benefits paid in respect of the first child in f~~ilies of 

more than one child, feeling that benefits paid to an only 

child should also be considered. Certainly the proposed 

formula could not require the calculation of a rate for 

every family, so that it would be taken to mean that for 

no child should the rate be lesa than 5%. If allowances 

paid for tbe first child in families of 2 or more were to 

be considered, this .mig.h t have required an investi ga ti on 

into the number of such families. This provision was 

therefore omitted in favour of an amendment to the provis

ions as to payment in kind. This provided that the total 

value of payments in cash and kind must be an amount which 

divided by the total number of children of all residents 

attains ~% of the wage of an ordinary adult labourer 

determined under Article 64. 

On the subject of payment in kind, Gerrnany thought that 

this would ~lake verification difficul t and might lead to 

abuse. Poland would allow payments in kind up to 50% of 

the value of cash allowances. Canada would allow medical 

~' .; .. , 



care for children to be counted where there bad been no 

ratification of parts II and VIII: Norway would count 

tcpc exemptions in respect of children. Norway also pointed 

out the difficulties of computing the value of benefits 

provided in kind. The New formula therefore allows 

calculation to be made in resp ect of the total provided 

and the total number of children. 



Chapter 8. 

801. Duration of Benefita: General Considerations. 

'rhe discussion of this last of the major theoretical 

problems arising from the payment of social security 

benefits - namely the duration for which benefits are to 

be paid - occupies a special position for this reason: 

whereas t1:ce other main problems are equally relevant to 

beth a consideration of theoretical principles and a 

discussion of practical measures, the problem of the 

duration of benefits is relevant only to practical measures. 

As we have seen in discussing the definition of the 

various contingencies in theory there should be no limit 

on the length of time for which the benefit is paid, since 

the aim of social security is to recompense "undeserved" 

imbalance of income and· expenditure. In sorne cases, of 

course, discontinuance of benefit occurs under the very 

definition of the contingency. Thus, where sickness is 

cured, benefit ends: if, after a period of time, it has not 

been cured, it gives way to invalidity. Subject, therefore, 

to such considerations, and subject to due safeguards to 

prevent abuse, we may say that there snould be no limitation 

of duration. 

The 1952 Convention, however·, was concerned wi th 

:ninimum standards rather than with an ideal social security 

system and the preliminary discussions, therefore, sought 

to find a reasonable duration of benefit which would 

alleviate most of the distress and yet woulà not be too 

great a financial burden on a developing economy. In the 



yreliminary observations, a distinction was made between the 

duration of medical benefits and of cash benefits.which it 

is convenient to follow. 

802. I. Duration of Medical Benefits. 

In its survey of existing medical care schemes, the 

International Labour Office felt tnat under a 2ublic 

nedical service, protecting all residents, time limita for 

treatment were impracticable, not only for reasons of 

health preservation, but also because of. the administrative 

difficulties involved and in slightly developed countries 

the inability of the individual to consult a private 

doctor even if he had the financial means. It was therefore 

suggested tnat the conventi~n should not allow a time 

limit to be imposed. In their replies to this survey, the 

vast majority of governments accepted the suggested provis-

ions. One amendment was made, stressing the importance of 

restoring the patient's ability to perform a useful function. 

The second brancn, providine; medical benefits in case of 

sickness and sickness allowances met sorne opposition from 

governnents who wisned to extend the limit of duratian, or 

to make no distinction as to dependents. The ILO therefore 

proposed two arnendments, the firs t requring a longer 

duration for diseases known to entail prolonged treatment 

and the second allowing a tem_porary reduction for slightly 

developed countries. These figures were suggested at 52 

and 13 weeks. Further the distincti::m betvieen the employee 

and his dependents was dropped, since the more advanced 

countries no longer make this distinction. 



'Nhere medical care is necessary owine to employment 

injury, it is common to supply full medical services until 

the contingency is ended, since this is regarded as a 

joint responsibility of the employer and the community. 

'rhe pre-war conventions, though allowing a limita ti on on 

the duration of sickness benefits, made no such permissible 

limitation in the case of em!:ùoyment injury. 81 

The B!!njority of eovernments agreed to this since it 

was recognised that the standard required under this branch 

could afford to be higher since the scope of the branch was 

lower than tha t of !nany of the o ther branches, an opinion 

which clearly shows the desire to restrict the financial 

oost. The medical benefit for this contingency can be 

provided by sickness benefit, provided that the ranse and 

duration are not limited. A separate branch covering 

maternity was also accepted by a majority, though there was 

some argument that a perioà of ~aximwn duration should be 

fixed. 

It is noticeable during this discussion that Argentina 

and Brazil and certain of the other Jratin America.n countries 

urged the extension of the time limit or its complete 

abolition, whereas Ceylan and Pakistan felt it impossible 

to accept any definite standard at the present time. 

When the draft Convention was prepared, A.l2 provided 

that the duration may be limited to a) 26 weeks in ea_ch 

case, unless the condition is recognised as entailing 

_prolonged care, in which case the limit is to be 52 weeks 

though the benefit may not be suspended while a periodical 

payment continues in respect of incapacity for work, or 

,\/ i , ' .. _ 



b) where there is a temporary exception, to 13 weeks in 

each case. 

As to the maximum benefit period, sorne objections 

were raised as to the minimrna length of the period, and 

particularly in connection with the extension for certain 

conditions. France, for example, pointed out that the 

original extension was to curable diseases, but the Office 

thought tbat this distinction created too difficult and 

unjustifiable distinctions, particularly in respect to 

cancer. An examination of the figures, however, showed 

that this extension to 52 weeks was too inflexible, though 

a large number of countries made sorne extensions in the case 

of s_pecified conditions and diseases. It was therefore 

suggested that the text be amended to leave to national 

laws the exact lirnits (>f the ext~nsi::m to be allowed, 

whether by authorizing the agencies administering medical 

benefits to raake auch extension or to make provision for 

such extra care through some other Agency. The Netherlands 

on the other hand put forward the suggestion that where a 

country provides a much larger range of medical care than is 

required by the proposed text, it should be allowed to have 

a shorter maximum benefit period for hospital care, provid-

ed that an extension of such period can be secured by 

voluntary insurance. 

803. II. Duration of Cash benefits: A) Long Term. ----------------------------- ------------
We must ,now turn to a consideration of the problem 

of the duration of cash benefits. In theory, as we have 

argued, the benefits being once paid should continue until 



the finish of tne contingency they were intended to cover. 

In practice, however, seme form of restriction has bo be 

a9plied in order to reduce the number and difficulty of 

administrative decisions which might have to be made. It 

is found easier to apply this principle in cases where 

long terra benefits are paid, since generally the existence 

of such needs is more easily verifiable. This is the 

case in many of the countries supplying this type o'f 

benefit, thoueh some countries impose a maximum a.mount which 

can be paid to any one beneficiary. 

In the case of invalidity benefits, difficulties may 

arise where a partial recovery of earning capacity has 

occurred under a scheme which compensates only total 

incapacity or at least 2/3 incapacity, so that a slight 

recovery of faculties may deprive of benefit completely. 

For old age pensioHB, the theoretical principle on 

which they should be paid is the incapacity of the individ

ual to earn a full wage. In sorne countriGs limitation of 

cost is achieved by actual retire~ent from work being 

required as a condition of payment. This allows seme 

approximation to the t neoretical position, but in practice 

rouch disliked by the beneficiaries, and may run counter to 

general employment policy by causing the withdrawal of 

those above retiring age from employment. 

In tfl.e event of death of the breadwinner, the need 

to be satisfied is the need of support or the p resumed 

need. Some laws therefore pr()vide tilat the child must be 

dependent and not in gainful ernployment; in the same way 

t r1e widow must under these laws be invalid ()r must have 



attained old age; sometimes it is necessary that the widow 

have dependent children or have attained an age at which 

it would be difficult to find work. A variation of the 

latter requirement allows a temporary benefit to be paid 

until such time as the widow can be presu."'lled to have 

found work. It is clear that the length of these periods 

must depend to some extent on the general e::nployment 

situation in each country. Under e::nployment injury sche~es, 

the criteria for defining need are generally far less 

strict and normally benefits are paià until the children 

leave school and the widow dies or remarries. 

These principles were considered by the governments 

who replied to the questionnaire. Sorne difficul ty arase 

from the fact that at that sta~e the contingencies had 

not been precisely defined, particularly in the case of 

protection against need arising from death of a bread

winner, since in this case sorne mensure of restriction is 

necessary or advisable in respect of the age at which 

children are deemed to cease being dependent, or at which 

the widow is deemed too old to be likely to find employ

ment, though the latter is ::nuch subject to the fluctuation 

of the state of the emylO~àent market, as we have seen 

earlier in this discussion. Report IV (2) says of this 82 

11 a young widow nay well be able to maintain herself 

by work, once her cilildren have been reared, in a country 

wi th full e:nploymen t and a tradition of womens work, 

whereas in another country when women rarely go into 

employment she :::~ight need a pension". 

Suggestions were made that the pension be commuted for 



a l~~p sum yayment, but the lLO took serious objection to 

the admitting of this alternative. The earlier conventions 

of 1925 allowed the provision of a lump sum where the 

social security insütution was satisfied that the sum 

would be properly used. The lLO felt however that the 

advance of social security systems made it possible to 

withdraw tllis possibility, except for exce.ptional cases, 

as that of a young chilàless widow or the victim of an 

employment injury whose capacity was of a minor degree. 

B) S!wrt Term: 

In the case of short term contingencies, the principle 

of providing support for as long as it is needed is not 

applied so extensively. The difficulties of preventing 

abuse have led to the adoption of a linitation on the 

period of benefit. In cases of maternity, for example, 

the necessity of abstention from work depends on national 

customs and general health conditions as well as on the 

condition of the mother in each particular case. The 

general consensus of opinion, however, seems to be that a 

period of 6 weeks before and 6 weeks after confinement is 

sufficient to maintain health provided the confinement 

is normal. It is perhaps most convenient to consider 

abnormal conditions aris ing from confinement under the 

heading sickness. If the national legislation prescribes 

absence from work for a longer period, then benefit should 

be paià d uring thi s time. 

~Nhere the incapaci ty for work is due to sickness, the 

duration of benefit raises peculiarly difficult problems. 



In some schemes, the branch concerning invalidity takes 

over after a prescribed period of time. There io a subtle 

1Jroble:n which may arise here from the fact that sickness 

benefit is normally paid for incapacity to work in the 

beneficiary's usua.l occupati::>n and invalidity pension is 

granted in respect of general incapacity to work. It will 

be seen tnat this change in criterion may deprive the 

beneficiary of his ri~ht to benefit. In Sweden there is a 

temporary invalidity benefit granted pending recovery or 

consolidation of the condition. In the UK, sickness 

payment is without time limit, though incapacity must be 

total throu~hou t. In the Netherlands, this temporary 

invalidity benefit is at a much lower rate than sickness 

benefit, though if it is clear that the condition is 

permanent, sickness benefit may be continued. The period 

after which the invalidity pension takes over provision 

of oenefits seems to be a_::>:proximately one year, since 

this initial period seems to cover the vast majority of 

cases af ternporary incapacity to wark. In Australia and 

New Zealand for persans of little means and in tile UK for 

all residents who have paid 156 contributions payment is 

made un til the candi tion is cured or invalidi ty benefi t takes 

over . In most other countries a time limit of from 8 to 52 

weeks is imposed. Thus the lower figure operates per 

period of 52 weeks in India; Sweden has a maximum period of 

two years; the mode, however, appears to be around 26 weeks. 

Where a state is unable far financial and social reasons 

to caver tn.e whole period of sickness and must use some 

technique to lighten the burden, it appears from the 



experience ~f the pre-war c~nventi~ns that a c~1nbination ~f 

a maximum benefit period of 26 weeks and a waiting period 

of 3 days covers the 1najority of days of sickness. This 

waiting period excludes all cases of a short duration and, 

if the payment is not retro-active, a fraction of the bene

fit in each case of longer dura ti:m. Ex}lerience has shown83 

that on the assumption of a maximum benefit period of a 

year, a non-retr~active waiting peri~d of 3 days reduces 

the am~unt ~f days lost for which benefit is paid from 

ab~ut 8 - 13% of the total benefit paid. A six day period 

showed the figure of 16 - 25%. MOre recent surveys in 

private industrial sc.ilemes have suggested that these figures 

should be as high as 30/~ and 42fb. The effec t of an 

increase in the maximum period from 26 to 32 weeks, 

combined with a waiting period of 3 days seems to add 

a.oproxi:na tel y 10% to the cos t. 1'he former combina ti on, 

26 weeks with 3 days has been estimated to cover either 

78.1% or 84.9>~ of days lost through sickness, according to 

two opinions. 

It can be seen from these figures that this 

combination of limitations usually resulta in about 10 

days of uncorapensated sickness a year. The new Indian 

insurance scheme set a period of 8 weeks maximum benefit 

;;er year on the assumption that the average days of benefit 

per person protected would be about 14. The figures for 

European countries suggest that tnis cornbination of 

limitations will provide a sickness rate approaching ten 

days per person per year, though where conditions are 

infavourable the rate will be higher. 



Em~Jloyment injury cases under sorne schemes are covered 

by sickness insurance, the separate insurance scheme taking 

over at a later date, though sorne schemes assign all such 

cases to the employment injury branch from the start. If 

in the former case a time limit is imposed on sickness 

insurance, it is normal for the invalidity pensions to be 

paid from the date of the time limit. 

In the case of unemployment insurance, the problem is 

clearly different from that facing the biological 

contingencies. Clearly it is arnenable particularly to 

solution by economie and social methods and need not depend 

solely on the payment of a monetary benefit. M:i.ny countries 

however limit the payment of benefit or impose a waiting 

period. In Bulgaria, Denmark and Switzerland the former 

is frorü 12 ta 13 weeks, tllough i t is longer in the UK, 

amounting to 30 or 52 weeks de_pending on the length of 

membership of the scheme. Tile waiting period varies from 

1 day in Switzerland to 6 and 7 days in Australia and New 

Zealand. Sometimes the wai ting period a9plies only once 

àuring the year: in other cases bath a waitin~ period 

and a short maximwn duration are combined, as in Denmark 

and Norway. The 1934 Convention of Unemployment Provision 

allowed the creation of a waiting provision but provided 

tnat the duration "Jf payment shoulà not normally be lesa 

than 156 W"Jrking days per year, and in no case lesa than 

78 working days (these figures represent 26 and 13 weeka 

respectively). 84 Wnen these opinions were canvassed among 

the ~ember governments of the ILO, approximately half of 



the eovernments accepted the suggested standard and also a 

temporary exception, a further quarter accepting the 

former only. The Argentine government wanted to adopt 

for the tem9orary reduced standard a period of 13 weeks 

per year (and not per case) rather than the method of 

calculation previously suggested. The United States felt 

tilat the method of com)utation suggested for the temporary 

standard did n~t in fact ~ean a lower standard than the 

correct minimum. In tne case of sickness benefit due to 

employment injury a further clause was added so that 

benefit may be paid from the 8th day of incapacity for a 

rnaximu..rn benefi t period of not less than a year, instead 

of being paid from tlle f::JUrth day of incapaci ty for a 

maximum of 26 weeks. An alteration was also made in the 

latter category since the relevant pre-war conventions did 

not allow the application of any time limit in the event 

of incapacity due to employment injury and sickness allow

ances and invalidity 9ensions must clearly be linked. The 

new provision re~oves a time limit but allows a reduction 

of the rate to that of the invalidity pension after 26 

weeks of benefit and a waiting period of 3 days. 

For maternity, the sucgested limitation was approved 

by all but one of the governments; the sole modification 

made was to emphasize t .:1a t tne payment of benefi t should 

be conditional on abstantion from work. 

In the case of unemployment allowances, half the 

governments accepted the suggested standard. 1~ny views 

were expressed, and as a compromise an alternative fias 

inserted allowing a waiting period of seven days coupled 



with a maximum benefit period of not lesa than 156 working 

days. 

804. Advanced Standard. 

At the same time sorne consideration was given to 

the question of advanced standards. The Office felt that 

no distinction need be made between the minimum and the 

advanced standard as regards long term contingencies in 

the proposed convention, since benefit is universally 

granted as long as the contingency lasts or is presumed 

to last. In regard to short term benefits, however, only 

the more advanced countries are in a position to pay 

benefit without time limit . As we have seen the limit 

on payment of sickness insurance must be considered 

together with the payment of invalidity pensions. For a 

lower standard we have seen that a 26 week maximum seems 

satisfactory but even tnis standard is too high for 

slightly developed countries. The suggested temporary 

lower standard tDerefore would allow states to ratify if 

their maximwa duration and waiting periods result in an 

average of not lesa than ten days of compensated incapacity 

per person pro tee ted per year. lTo dis tine ti on is to be 

made for the minimum standard between sickness due to 

employment injury and other sickness, since the difference 

nally lies in the amount and conditions of the pension 

paid after the termination of the sickness benefit. The 

minimu.rn standard for unemp loyment is suggested at 78 

working days per period of 12 months. In tnis case a 

waiting period of 3 days would be permitted, or alternatively 

a provision that benefit need not be paid during the first 



nine days in the c~urse ~f 12 m~nths. N~ te~p~rary 

exce.~Jtions fr~m tnis standard were suegested. ::.raternity 

benefit would be payable for 12 weeks, unless law requires 

a longer peri~d of abstention from work. The advanced 

standard would be reached when the benefit was paid as 

long as the coDtingency was present. When these opinions 

were co~sidered by the member governments, half of the 

e;overnments which replied felt that under the advanced 

standard benefits anould be paid as long as necessary. 

Sorne states felt that a distinction should be made between 

long and short term benefits, feeling that the latter 

sh~uld still be subject to sorne limitation, particularly 

in res.t1ect of unemployment benefit. It was felt that no 

time limits should be set, but that the question should 

be linked to the description of the benefit which by 

defining t h e c::mtingency w::mld place sorne kind of limi t 

on payment. The exception t~ this is the case ~f maternity 

benefit, where the length of the contingency can be 

formulated a s 13 weeks. 

805. Draft Articles on Duration. 

I'he next step in t h e codifying process was 

considerati ~n by the Conference Committee at the 34th 

s es sion of t h e draft Ar ticles . Tne Commi ttee was f irs t 

faced wi th an Employers' pro.lJosal to reduce the maximum 

period for sickness to 13 weeks and to leng then the waiting 

period to 7 days; t .nis wa s r e j e c ted but a n amendment not 

to accep t the alternative of a llowing a 7 days waiting 

~eriod with a maximum period of 52 weeks was accepted by 



?l votes to 8 with 12 abstentions, mainly on the grounds 

tha t in terms of financial cos t the re was no balanced 

alternative in the deleted proposal. ~ closer vote was 

taken on a proposal to increase the waiting period for 

unemployment insurance from 3 days to 10 days where the 

benefit was at least ?8 days in 12 months, which was 

rej ec ted by 39 votes to 49 wi t.h 4 abs tentions. In this 

case, however, the alternative of 156 days and ? days was 

admitted, presumably because it was felt that, compared 

wi th sickness benefi t, fewer cases of unem1üoyment were 

only of a few days duration. On the question of farnily 

allowances it was suggested and accepted that allowances 

should be paid until children reached the school-leaving 

aee and that this rule should a.f)ply in the case of all 

benefits paid to children. 

In the case of sickness, A.l? allows the imposition 

of such a qualifying period as is deemed necessary to 

9revent abuse. A.l8 allows a limitation of duration of 26 

weeks in each case beeinning with the fourth day of suspen-

sion of earnings or,where a temporary standard is accepted, 

to such period that the total number of days for which 

the benefit is granted in any year is not less than 10 

times the number of persona protected in that year. 

Certain criticisms were made in favour of a lengthen-

ing of the waiting period, or at least an alternative of 

a longer period. Canada thoug}lt that the temporary standard 

was hardly lesa stringent than the 26 week period. A study 

of the available data shows that in all but one of the 
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c~untries ab~ut which data was available the waiting 

period only exceeded three days where there was no maximum 

benefit peri~d, as in Australia and New Zealand or in the 

lower income graup of countries. Figures show that, 

contrary to Canada's argument that if 5% of the covered 

population were to claim per year, the temporary standard 

would require a payment of 200 benefit days to each person, 

the figures f:::>r claims were nearer 50j; so tha t a rela ti vely 

larger am:::>unt of benefit would be saved by the existence :::>f 

a waiting period. Interesting fieures provided by the 

Office suggest that the incidence :::>f incapacitating sickness 

is 337; in Belgium, 327; in Canada, 427; in Germany (pre-war), 

29% in Hungary and 26% in Scotland (measured as cases per 

person per year). All these countries w:::>rk to .the limits 

suggested in A.l8(a). However it was suggested that the 

temporary exce_ption be redrawn to. allow a minimum maximum 

peri:::>d of 13 weeks with a waiting period of not more than 

three days in addition t:::> the previous draft clause. As 

regards the normal minimum standard, the IL Office felt 

itself unable to suggest a longer waiting period, aince this 

had been rejected by the C:::>nference Committee· in connection 

with a 52 week maximwn, though it was _9ossible that the 

Conference might entertain such longer waiting period where 

there was no maximum benefit period. This latter possibility 

was inserted into the draft convention. 

In the case :::>f Unemployment protection, A.23 allows 

the imposition of a sufficient qualifyinr period to prevent 

abuse. A.24 allows a limitation of duration to ?8 days in 

a yeriod 'Jf 12 mont11s where the benefit is not paid for the 



first three days in each case of suspension of earnings 

or for the first nine days in a period of 12 months, or 

to a period of 156 days in the course of 12 months in 

which case benefit need not be paid for the first 7 days. 

The Be1gian and Polish eovernments wished to equate 

these waiting periods with those re1ating to sickness, 

particularly since in this case the pre-war convention 

regards 26 weeks as th.e normal !!eriod, and 13 weeks only 

as an excep tion. Ceylan, Germany and Norway require a 

longer waiting period than three days, and the Canadian 

government wished to relate the maximum benefit geriod to 

the contribution period. The preliminary text was there

fore retained, tilough the Office thought that an important 

issue before the conference would be whether an alternative 

should be admitted to relate the maximum benefit period 

to the perioà of contributions . l.;orway and Swi tzerland 

th.oug.ht that deviations from the rule should be per:nitted 

for the benefit of seasonal warkers, waich was accepted. 

The Office also tnought that the reference to the maximum 

period in days shauld be replaced by 13 and 26 weeks 

respective1y in arder to prevent any difficu1ties as 

regards sickness insurance, for exam._pl e . It was made 

c1ear tha t t he prop osed benefit wau1d be paid on seven 

days a week at the daily rate of 1/7 of the week1y wage 

or on six days a we ek a t a weekly rate of 1/6. 
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~liscellaneous Problems: 

The main problems of international social security 

being thus analysed, it remains to consider a number of 

minor problems which arise:-

901. A) Right of Appeal: 
------------------

We have seen earlier in the discussion that one of the 

important defects of the pre-war conventions was that they 

did not show sufficient flexibility in their treatment of 

the administrative problems of the individual branches of 

social security, even though a comparatively large portion 

of these conventions is taken up by provision for adminis-

trative details. During recent years also certain trends 

in national practices in this field have played an 

important part in achieving flexibility of systems of 

administration. Dissimilar national conditions have led 

different countries ta adopt alternative approaches to 

problems of administration and financing. 

One common factor to all systems, however, is the 

problem of protection against administrative errors, 

arbitrary action or bias and there is wide agreement that 

auch protection is only sufficient where it is guaranteed 

by law. The problem, therefore, wa.s to ensure that an 

appeal against an administrative decision would be heard 

by sorne authority which is jurisdictionally independent of 

the administrative authority making the first award. Care 

must be taken in any international agreement to ensure that 

a mere request for reconsideration of the original award 



is not classed as an ac.;peal. The main difficulties in 

this field lie in ensuring that the appeal body is not 

flooded with questions of little difficulty which should 

be decided on a moment's consideration of the facts and in 

ensuring that the members of the court have a correct 

balance of judicial background and a fruniliarity with the 

field of social security. For example, should the Ap9eals 

body incl ude representa ti v es of er~ployees and employer a, 

if the latter make contribution to the scheme? 

The existing corwentions on pensions and sickness 

insurance specify that claimants shall be granted the 

right of appealing in case of disputes concerning righte 

of benefit or liability to insurance and that, in the case 

of pensions disputes, auch disputes shall be referred to 

special tribunals which shall include judges. The 

Convention of Unemployment Provision likewise referred to 

the setting up of tribunals to dea.l with such disputes. 

1bst of the countries wnich have installed social 

security schemes have made provisi::Jn for appeal, sorne 

enacting that the Appellate Tribunal is to be the centra~ 

administre, tive authori ty but mav prol!iding for a i.Jpeal on 

points of law to a judicia.l court. In sorne cases final 

appeal rests in the co.:npetent Hünister, who is not the 

final administrative authority, or in special arbitration 

boards, or again in the appointing of state bodies, which 

often include representatives of insured persons. Sometimes 

the body in question is the regular labour Court, or special 

referees, mJpires, ::Jr con~issioners independently appointed. 

Fre.nce, for exam~Jle~ has created committees of the funds 



concerned for the submission of disputes, from which 

they are referred to commissions headed by a judge and with 

employer and employee representatives. 

When t.ilis matter was considered by the member eovern

;J.en ts all repli ed tha t the re should be a righ t to ar>peal 

against administrative decisions in respect of benefits. 

One suggestion made was that this need only be effected in 

the case of corr~ulsory insurance: another that this right 

was clearly inappropriate for clinical matters under a 

medical serviee, though it must be remembered that in a 

scheme providing medical benefits for the wnole population 

for all co:!tingencies requiring auch treatment, this problem 

daes not arise in normal circumstances. The need in such 

schemes is not so much for a legal right of a1)peal, but a 

special procedure for the submission of camplaints concern

ing the care provided. Tne latter seems best guaranteed 

under a scüeme administered by a government department 

responsible to a legislature provided that a beneficiary 

has the right to sub:.1it a claim to an administrative depart

mentwith a guarantee of a right ta a9peal from its decision 

to the authority responsible fCJr the administratiCJn of the 

scheYne. Denmark further sug-ges ted tha t there need be no 

right of appeal where benefi t del)ended on the fulfilment 

of exact conditions and that a distir.ction should be made 

between minor matters which should be a_ppealable to one 

tribunal of appeal and more irr~ortant matters where there 

should be a further appeal to a Court of Law. France also 

pointed out that although the ideal system might involve 

ap_9eal to a judicial authority, it was wrong ta prevent a 



s t.8. te from ra tif yi ng on the mere erounds tLJ.a t an a9peal 

lies only to administrative bodies, since the latter may 

be just as impartial and objective as a judicial body. 

In the questionnaire, mer.1bers were asked whether 

the a.9peal au tho ri ty should be a s_pecial tribunal includ.ing 

Judges, whether professional or not, who are sr>ecially 

cognizant of social security law and procedure and also 

whether in respect of a scheme which protects only emgloyees 

and their de9endents the tribunal s~oulà include represent-

a.tives of employees and, if they contribute to the scheme. 

of employers. Four fpvernments only accepted this sugges-

tion entirely, though another four accepted with 

reservations: 14 governments failed to accept either 

formulae in principle. As to the first ha.lf of the formula, 

15 governments agree that the appeal authority should be a 

s9ecial tribunal, of which 8 accepted the suggestions as 

to its composition. Austria felt that unemployment benefits 

re.9resented a sgecial case which would be more appropriately 

s:lNed under the second half of the forr:mla. The Netherlands 

thought that for a social assis tance scheme, as o_t}posed to 

an insurance scheme, an administrative appeal tribunal was 

sufficient. Argentina suggested a labour Court and 

Pakistan an executive tribunal, but on the other hand Italy 

stated tha.t t..he trend was away from special Court, though 

s~itable persons, not part of the magistracy, might be 

called upon to participate in ordinary sessious dealing 

with special subjects. 

Certain further suggestions were made as to the 

corn:posi tion of the Court. Chile felt that a 9ermanent 



Con~ission of technical experts would be more suitable. 

Ecuador and Turkey favoured judges and representatives of 

employers and employees, though France preferred repre

sentatives of the beneficiaries and a permanent rJ.ae:istrate. 

India points out the difficulty that slightly developed 

countries and countries first inboducing social security 

will not have sufficient experienceà personnel to staff 

such tribunals. New Zealand and the United Kïngdom 

favour the tribunal of specially competent persans and 

feel that it is not necessary to include professional 

judees. Pola.nâ would guarantee the representation of 

insured persona in the tribunals but would leave other 

matters to be dealt with by the national legislation, 

tne latter point being also supported by Sweden, 

Swi tzerla.nà and tne United States. 

The second part of the suggested text on this matter, 

dealinz with schemes .9rotecting only employees was accept

able to ? governments. Rolland thought this suitable only 

for a social insurance scneme, and ~lon for a scheme in 

which contributions are on a employer-employee basis. 

Denmark felt that w.here tne appeal authority was a Court of 

law, both parties should be represented, though the author

i ty need not take sucn a form. India fel t tha t the Court 

should consist of inde9endent judges who might invite 

assessors. Ecuador, the Phillipines and Turkey approved 

of em~ùoyer-e!'1f;loyee representation, but Hew Zealand 

did not think it essential. 

In vi ev; of t.hese opinions, i t was proposed tha t 

national laws and regulations mizht provide for the 



establishment of s9ecial tribunals and, where the persona 

protected constitute a well defined class of the population, 

for their representation therein. The Conference Committee 

of the 34th Session were unanimous in recocnising that the 

benefits of social security must be given as of right which 

must be guaranteed by an appropriate procedure, but that 

the latter might equally take the form of a judicial 

procedure or of action by authori ti es superior to those 

taking the original decision. The orieinal suggestions 

were therefore modified so that the draft convention 

would merely contain an obligation to guarantee a right 

of appeal. In the case of a ~ic health service for the 

whole population administered by a government department 

subject to a legislature the right of appeal woulà. be 

replaced by appro !.)ria te arrangements for investi ga ting 

co::1plaints about the refusal of medical care or con:erning 

the quality of the care received. 

In the draft Convention, A.66 assured the right of 

Appeal, though where a Goverrunent Department responsible to 

a Legisla ture is entrusted with the administration of a 

medical care scheme there might in its place be a right 

of complaint to an administrative body superior to the body 

making t he original decision. The representation of 

beneficiaries on tribunals was made permissive, not 

obligatory. 

Finland wished to extend the ~eption for medical care 

to other contingencies but the Office felt that it was only 

in clinical decisions t hat the formal appeal procedure was 

',. - ,) 



inadequate. At the instigation of Denmark the clause 

concerning the representation of beneficiaries was 

replaced by a provision that no right of appeal should 

be required where the claim was settled by a special 

tribunal on which the persans protected are repreaented. 

902. ~2-E!~~~2!~!-E~~2~2~!: 

The difficult problem of finance must be solved 

accordine to two major principles; the first that an ade

quate flow of income must be assured so that the costs of 

benefits and administration may be met; second that the 

burden must be distributed in an equitable and economie 

manner amone the different groups of the population. 

'rhe latter problem in particula.r was of importance to 

the proposed International Convention. Existing pre-war 

conventions have dealt with this matter, the Convention 

on Pensions and that on Sickness specify that bath 

employees and employers shall contribute to the scheme, 

though the Pensions Convention permi ts emyloyers' payments 

to be dispensed with where the scheme extends beyond 

employees. 84 For pensio~ insurance a State contribution 

is mandatory, but under the Sickness Insurance conventions 

only make such a contribution optional. The Unemployment 

Provision Convention refera to comp ulsory or·voluntary 

insurance, without specifying how either is to be financed 

and also to unemployment assistance. The Convention on 

Maternity Benefits permits them to be paid from public 

funds or to be provid ed t hrough insurance, wi thout 

s9 ecifying how the latter is to be financed.84 

Ther e seems to be no fixed or agreed method of finance 



among the national schemes ih operation. The most co:nmon 

single practice is that of a tri-partite allocation, 

contributions being provided by State e~ployer and 

employee. This method is particularly widely used in the 

financing of pensions and health benefits and is also used, 

though less frequently, for unemployment insurance and 

rarely for employment injury insurance, th~:mgh the latter 

i~ the method used in the United Kingdom. 1bst other 

schemes differ from this formula in that either the 

employers' or the employees' contributions are eliminated. 

One grou1) of States requires state and employers' 

contributions for most branches: for famiiy allowances 

employers sole contribution is fairly frequently used and 

for er.1ploy:nent injury this method is used in the great 

F-ajority of cases; it is sometimes but less frequently 

found in the financing of pensions or health benefits or 

unemployment insurance. A third pattern which is used in 

certain countries is based on a combination of employee 

payments and state subsidies. Yet other countries provide 

benefi ts en ti rely from 9Ublic funds. 'file se differences 

reflect the variety of political and social organization 

of different countries, traditional practices and histor

ical development and financial arrangements. 

These considerations suggest the dubious wisdom of 

attempting to lay dawn or recommend any one administrative 

method of financing, though it might be profitable to lay· 

down certain basic principles which are found to be common 

to all systems, and which can be a_,plied by countries 



applying many different methods 8f financing. One 

important principle that must be borne in mind is that it 

is an essential part of the concept of social security tnat 

the risk being dealt with be pooled through collective 

a.ssumption of the financial burden of paying benefits. 

The language of the draft convention need not favour any 

particular combination of tax or contribution arrangements, 

though an undue or onerous burden on persans of small means 

should be 11revented. The language suggested also se ems to 

support the desirea bility of pl a cing an upper limit on 

the sha.re of employees so that at least half the revenues 

of social security schemes would be derived in a more 

socia,l manner through subsidies from general revenues or 

employer contributions. 

The acceptance of responsibility for the general 

solvency of scnemes involved somewhat different considera

tions depending on whether the aà.ministrati8n of the scheme 

is a direct responsibility of the state or is entrusted to 

self governing organisms. 

In their replies to the obs ervations of t he Office, 

the resp8nding governrnents agreed that several methods of 

financing should be ;:>e r mitted, a nd that there should be 

sorne l imitation on tl1e share of the co s t to be borne by 

the employee with respect to sch emes protecting only such 

persans and t heir dependants. Several governments wished 

to rnoà ify t h e orig ina l s ugges t i on tha t a s rega rds a scheme 

only protecting emp loyed persans and thei r dependents not 

more than 50% of the finance should be gathered from 



employee contributions since this would render many 

sliehtly developed countries unable to comply with the 

standard. 

Other countries felt that tne limitation on the contri

butions of employees should be fixed in relation to the 

t:::>tal joint contribution of employer and ei!lployee rather 

than to the total costs of the benefits and administration, 

though this method cannat be used in schernes financed 

entirely by employee contributions and the State, a 

method often found in schemes under which ·only employees 

are insured, as uner:1ployment insurance. Further information 

supplied to the ILO by the member States also tended to 

show that the suggested 50,% rule was somewhat strict, 

particularly in respect of voluntary insurance schemes 

where there were no employer contributions, and as a result 

the frac ti on req uired was raised to 3/4. France ti~ ough t 

that this principle of limiting employee contributions 

should also be applied, mutatis mutandis, to schemes 

protecting em)loyees and persans working on their own 

account, and the UK would extend the principle to all 

branches concerned with contingencies related to employment. 

'l'he Swiss government though t i t necessary to includ e a 

financial reference period in the provisions, such period 

being rouch longer than one year. Sweden also wished to 

introduce sorne flexibility into the scheme, sa as to allow 

her unemployment scheme whic!l normally was 507; state 

financed, though in years of low unemployment this 

percentage was reduced. 

27-) 
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As to the general responsibility for the solvency of 

national schemes, only four members reject the principle, 

feeling that in certain countries full financial respons-

ibility is borne by autonomous institutions. LUXembourg 

felt that this forYmla was too e;eneral, and that the state 

should be responsible in pensions sche~es only where there 

is a depreciation of reserve capital as a result of 

currency devaluation. Ceylan felt that the state should 

meet the costs of administration in arder to provide a 

fair :m..arcin of solvency for tlle fund. 

'i'lhen the question of financing was considered by the 

Conference Committee of the 34th Session, it was thought to 

be generally agreed that the final incidence of contri-

' butions among the various parties cannat be satisfactorily 

determined in international regulations. The pre-war 

conventions did not lay dawn a general principle, sorne, 

as we have seen, requiring joint contributions from 

worker and employer, sorne requiring an additional state 

subsidy, sorne being silent on the matter. The only 

provision which the Committee was prepared to recommend 

was to ensure that hardship to persans of small means was 

avoided. The employers representatives proposed and the 

Committee adopted a precautionary clause that the method of 

financinrr should, for each branch covered by ratification, 

be determined in the light of the countries economie and 

financial si tua ti on and the scope of the protection 

provided. Where a scheme provided com_pulsory insurance 
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f~r empl~yees ~nly, the Committee felt justified in 

limiting the employees share of the chare;e to half the 

expected oost of both benefits and administration. A 

further proposal by a government member to relate the 

em.9loyees share to the contribution income of the scheme 

rather than to the cost of benefits and administration 

was not acceded to by a majority of the Committee. As 

regards voluntary insurance, where the state provided a 

subsidy, it was agreed that the insured persons share 

might be as muchas three quartera. In any event, each 

state must accept general responsibility for the solvency 

of any scheme c~vered by its ratification and in particular 

should ensure that actuarial valuations are made periodic

ally and in any event before changes are made in the rates 

of contribution or s:)ecial taxes ear:narked for the 

financing of the scheme. 

',t.. Il 

Article 67 of theDraft Convention permitted financing 

by taxation or contribution provided that hardship to persons 

of small means in avoided: for each contingency due regard 

must be had to the economie and financial situation of the 

State and the classes of person concerned. Where insurance 

is compulsory and only employees are insured, the aggregate 

of insured persons must not contribute more than 1/2 of the 

expected costs of benefit and administration. Each member 

State must accept general responsibility for the provision 

of benefits and the periodical actuarial checking of the 

financial provision. 

It was also decided to extend the lireitation on the 

employees contribution to schemes not confined to employees 

and not compulsory. A Polish suggestion to reduce the limit 



to 1/3 was not accepted. Further, for the purpose of 

applying this limit, contingencies might be grouped, with 

the exception of family allowances, since the latter are 

generally financed by employers and/or taxation and its 

inclusion would allow higher rates af contribution by 

beneficiaries to be exacted withaut farcing the total 

fraction over 1/2. The text was also ar1ended to meet the 

UK's request for clarification that expected cost referred 

to the scheme at maturity. 

903. Problems of financing a Medical Gare scheme. 
-------------------------------------------

A number af ather problems arise in connection with 

financing which it would not be appropriate to argue at 

leneth in this discussion, though sorne mention ought perhaps 

to be made. 

One of the most difficult proble:11s arising thraugh the 

desire that the method of financing a medical care service 

does not disturb the relationship between doctor and patient. 

For this reason three solutions have been canvassed: one, 

fee-for-service, as in France and New Zealand and (for 

dental practiti~ners) in Great Britain has the advantage of 

being most similar to that prevailing in private practice 

and is only most favoured by the profession. Theoretically 

it should pravide the closest balance between remuneration 

and the quality of the service provided. Yet administra-

tively it is a combersome system, requiring the keeping of 

detailed records, the elaborate costing of fees for 

different types of services and it further involves the 

danger that money values may influence the type of treatment 



given. A second method adopted is the payment of a fixed 

salary. This is adopted by the United Kingdom for the 

payment of specialists and hospital staffs and is widely 

used in South America. This method avoids the administra

tive difficulties which we have outlined but runs into the 

necessity to find a compromise between what the profession 

feels is fair and reasonable and what the general ~ublic 

feels is in line with other professional salaries and it 

faces the objection of the ~rofession that it offers no 

rewards to the skilful or assid uous prac ti tioner, even 

thoush in sorne systems increments are paid for additional 

qualifications. 

The third method adopted is the capitation system, 

'L 7'1 

to be found in Great Britain for general practice. TLis 

provides an incentive to cive good service without a 

temptation to provide unnecessary service. The determination 

of the rate, however, may cause difficulties. The doctor 

with an average panel must achieve a fair income and yet 

the young doctor not yet established in the profession must 

receive a living salary. 

As a result of the removal of financial considerations~ 

some p eople have seen an improvement of patient-doctor 

relations.hi:ps, and that better professional s ervice has 

resulted. The fear t~at a third party would be interposed 

between doctor and patient seems not to be justified, 

except 'Ichere the doctor is the certifying agent for a cash 

benefit system. 



904. Problem of accwnula ti on of reserves: 

A second ~inor problem to be briefly mentioned con-

cerna the question whether reserves should be accumulated 

from contributions or whether expenditure can be met 

merely out of current incarne. Problems of this nature 

tend to change as the coverage of protection a}proaches 

universality, and in recent thinking accumulation of 

reserves is nowadays regarded as vital only where coverage 

is limited to a sectio rl of the community and where the 

recurrence of risks fluctuates markedly but within 

predictable limits or where a long term trend can be 

predicted. A further essential factor for the successful 

operation of long term financing is stability of the value 

of :noney. 

This problem has a special relevance to the financing 

of unemployment benefi t, si nee in a depression the aJnount 

of benefi t l)a id may be many ti:nes tha t during normal 

conditions. There seem to be two lines of though current 

in this respect:- first, althoueh in ti!!les of slump 

unemployment insurance ensures a redistr i bution of income 

between employed and unemployed, in orcie r to use 

unemployment insurance as a built-in stabilizer, the 

"averaging of coat" proces s must caver year to year as well 

as person to persan. Second, to increase the burden of 

taxes to fina nce a cur r ent unemployment programme would 

be ineffective psychologically s in ce such extra taxes 

would have a depressive effect on the creation of new 

employment. Two t~pes of accounting have, therefore, been 

adop ted, a) a level rate of contribution aimed to bala nce 



the f~d over a long period, b) a variation of the tax rate 

with fluctuations in the general level of activity. 

905. The payment of contributions and social responsibility: 
------------------------------------------------------

A third point of discussion concerned the retention of 

some forr.1 of the con tri bu tory ~·œinc iple to enhanc e the sense 

of social res9onsibility. Lord Beveridge said 

"The citizens, as insured persans, should realize 

that they cannot get more than certain benefits for certain 

contributions, should have a motive to support measures for 

economie administrati-::m, and should not be taught to regard 

the state as the dispenser of gifts for which no-one need 

pay. "86 An important aspect of this argument is the aim 

to make the worker feel entitled to llis benefit as a right. 

Again, the cost of such services, on toy of the cast of 

other government activity, requires sorne taxon low incarne 

receivers (the prime beneficiaries) in order to raise the 

required revenue. 

906. 22-~~~~!~~:~~~~~: 
'.rhe prime matter to be considered on the question of 

administration is the form of organization to be adopted 

for the administration of the scheme. Is it to be by means 

of autonomous or semi-autono~nous bodies or should administra-

tion be retained in the hands of the state? Varying 

approaches to this question based on tradition, social 

structure, and other circu:-nstances peculiar to each country 

suggest that it might not be wise to seek in international 

regulations a common form of organization for all countries. 

But, on the ether hand, certain common principles do occur 



which seem to be common to all schemes. For example, it 

appeared desirable to refer to the different interests 

which should be represented in administration and to the 

ul tü.1a te or residual degree of responsi bi li ty for 

administration which should be retained by the Sl:ate. 

Existing pre-war conventions for Pension and Sickness 

Ins ur ance spec if y tha t administra ti::> r1 s nall be by non-

profit institutions, and in tne case of the former direct 

state administration is permitted without condition. 84 

For the latter, however, it was provided that administnation 

should normally be entrusted to self-governing institutions 

operating under state supervision and in the management of 

which insured persans participate. State administration 

is permitted only where national conditions make the use 

of self-governing institutions difficult or inappropriate. 

The lt'faternity and Unemployment Conventions make no provision 

on this subject. That on Employment injury merely lays 

down tilat benefits may be provided by the employer or by a 

sickness invalidity or accident insurance institution. 84 

Existing national schemes show considerable differences 

as regards administrative or~anization. There seems to be 

a tendency for sche~es having a social insurance character 

to be administered by autonomous institutions and for 

schemes protecting all residents or residents of insufficient 

means to be administered by the state. J:.Eany countries make 

specifie provision as to the interests to be re)resented on 

the various bodies. 

The c overn:nents who replieà to the questionnaire felt 



by a s::tall maj ori ty tha t the pers ons employed, the 

employers if they contributed as such, and the l)Ublic 

authorities, should be represented on the administrative 

or consultative bodies of social security, but no such 

rnajori ty was found to support the suggestion that other 

groups should be represented. 

Denm.ark argued that it may be expedient to have 

employers represented even if they do not make payment of 

contributions. Austria felt tnat there was no need for 

representa ti·:m by .~iublic au ti1ori ti es and Chi le rej ec ted the 

whole proposal in favour of administrative and consult

ative bodies composed of technical experts. New Zealand 

thoue;ht that tne rignt to ratification shc>Uld not be 

dependent on the re.f)resentation of outside groups in tne 

ad::linis tra ti on and t.:li s i s suppor ted by fi ve governmen ts 

which fel t that i t is umvise to lay dawn fixed rules on 

this point. On the other hand Polanà thought that the 

representation of insured persans was indispensable and 

sno~ld be guaranteed by the convention. 

7 governments accepted tne principle of allowing 

representation to other grou.[JS or organizations. France 

also supports this view, but for the reason that this is 

essential to the development of social i)Olicy rather than 

for tecnnical problems of good administration. 5 govern

ments could not accept the proposal and 9 others feel tf1at 

the matter should be left to national lee~slation. The 

great majority of replying States accept the principle 

of general responsibility for administration and efficiency. 

The Office, after consideration of these opinions, 



• 

felt that the wishes of member states would best be met by 

insertine in the draft conventLHl t.lle requirement that 

representation of the persans protected must be included 

in the management of security schemes, tnough the partici

pation of other ::roups should be left to national legis

lation. A clause was also added to take account of schemes 

in which the persans protected are represented indirectly 

in the administration, in view of the fact that the authority 

administering t.lle scheme is a goverrunent department 

responsible tnrough its Minister to the legislature. 

1~en tnis question was considered by the Conference 

Committee of the 34th session, this general position was 

accepted, tnough the em;.J loyers' me1nbers made an attempt 

to amend t.l:le provisions in respect of schemes financed 

mainly by contrioutions based on wages. T.he amendment 

w.üich provided for the representation of both employers 

and workers in the manaeement of such scnemes was rejected 

by 25 votes to 55 with 6 abstentions. 

Thus, under A.68 of the draft Convention, where the 

ad~inistration was not entrusted to a government department 

responsible to a legislature, representatives of persans 

protected are to participate in management or be associated 

with it under prescribed conditions. The member state is 

also to accept general responsibility for the proper 

administration. 

At the suggestion of the UK, a new Article dealing 

with d i squalifica tions was aà ded, in arder to bring the text 

in line with tnat of existing conventions. Nine causes of 

permissible suspension of benef i t are listed as follows:-



a) maintenance at the public or social security 

exp en se 
b) recei_pt -Jf another benefit (except fa::!ily 

allowances) or indemnity from a third party 

c) where the claim is fraudulent 

d) where the c-Jntingency is caused by a crj~inal 

8ffence cornrnitted by the clai:mant or by his wilful misconduct 

e) where the claimant neglects ta make use of 

the medical services or 

g) the unemployment services at his disposal 

h) in the case 'Jf unemployment, wnere it is caused 

by a trade dispute or by his lcaving his em_oloyment wi thout 

due cause 

i) in the case of a survivors pension, where the 

widaw is living with a man as his wife 

907 . D) Equal Treatment of No n-Nationale: 

The Equal Treatment of Non-Hationals i s a problem 

which has from the earliest days of International Social 

Security been in the forefront of development. Discrimin-

ation against a liens was, _p erhaps, one of the most glaring 

cases of injustice for which international acti'Jn was clearly 

needed. Thus, Convention 19 (in farce 1926) required equal 

treatment for forei gn workers and t heir dependents 

irrespective of r esidenc e . 84 

One result of this rule was that where States wished 

ta protect thei r awn citizens livi ng abroad the difficulty 

ara se as ta how t hi s coul d be dane without discrimina t i on 

aeainst aliena. Again the feeling arase that, although 

there was reasan for preventing d iscrimination where the 

ber.efit was cantributory, t here was no such ca se for 



non-contributory benefits garticularly where they were paid 

witl1out proof of need. 

When the ILO considered this problem, the Office pointed 

out that many schemes do not make any distinction between 

nationals and non-nationale, but it is common to find that 

this distinction is made in respect of contingencies other 

than employment injury or unemployment. This principle is 

particularly strongly entrenched in Northern Europe. It is 

important to note that the pre-war conventions on social 

insurance did not permit this distinction, though there is 

an exceqtion in the Unemployment Provision Convention as 

regards payments from funds to which the claimant has not 

contributed. 

This was accepted by the majority of governments, 

though with sorne co@nents. Poland even argued in favour of 

payment to foreigners living abroad. France, Norway and the 

UK would with sorne reason restrict equality to foreignere 

ordinarily resident. Finland, India and Turkey would require 

reci~rocity; Finland would agree in respect of schemes 

financed by ordinary taxation. Luxembourg wished to retain 

equality for those persans protected by the payment of 

contributions and the UK felt that special provision was 

necessary for benefits paid out of public funds and allow

ances -~aid to persans who do not fulfil the necessary 

cot~di tians fCJr a normal pension. Ceylan and Pakistan, 

however, thought tnis requirement would be too stringent. 

Denmark was also o_pposed to the 9rinciple, since it would 

not arise with a contributory scheme, but that distinction 

is necessary under a social assistance scheme which has no 



CQnditions of residence. The Netnerlands and Sweden also 

favaured a minimu..rn period of residence vmere the benefi t is 

nat paid on the insurance principle. In discussing these 

repli es the Office sugges ted t.he po ssi bi li ty of a longer 

period of residence for non-nationals, thaueh not where the 

benefit is co,.ditional UJ?on a minimum period Qf contribution 

or e:Ylploymen t. 

'fne slightly different question of t:ne maintenance Qf 

tne ri~hts Qf non-residents also arises. A majority of 

[avernments were in favour of equality of treatment for 

non-nationals on this point, even where they had ceased to 

reside in the country, thout;h it was felt that this should 

be dealt with by a separate treaty. Poland wished to 

devise a clause under which periods of insurance in two or 

more countries could be afgrefated. Netherlands would only 

admit the clause wnere the system was contributory. Italy 

:oroposed t~at the responsibility for the sickness of depend

enta snould fall on tne country in which the breadwinner is 

insured, even thoueh tne deyendents were not living in that 

country. 

It is of interest to note tnat the questionnaire 

included a s~ecial inquiry in res pect of the advanced stand

ard as t ·.) wnether .:.>ersons who are not nationals should 

receive the same treatmerlt as nationals as regards tile main

tenance of ri ghts acquired in a particular country, even 

where such persans ceased to reside in that country, 

!>roviàed that the details co ncerning the adr.linistrati'.Jn of 

benefits could be fixed by s pecial arrangements or treaties. 

Draft Article 69 re~uired that non-national residents 



sh8uld have the sa:ne rights as national residents, thJue:n 

where a benefi t is not coudi tiJnal upon minimum _)eriods of 

employl'!lent a _:leriod of residence ar a more onerous period 

of residence may be i:rlll-::>Sed on non-nationals. 

Existing c-::>nventions on Workrnen's Compensation, Sickness, 

Invalidity, Old Age and Survivors Insurance da not permit any 

d .. . . t" 84 1scrHn1r1a 1on. The subject was extensively discussed in 

1951 at the cJmmittee stage which approved the substance of 

Article 69. It was, therefore, proposed only to make two 

additions, first that no more onerous provisions as to 

residence might be enacted for benefits conditional on 

employed status at the time when the contingency occurs: 

second, following the UK suggestion a further distincti-::>n on 

the same conditions between nationals borne inside and out-

side the states territory. 

908. E) Final Articles: -----------------
Tl:le Preli..·ninary text also included several 

ruiscellaneous articles wnich require a bare mention; A.?O that 

the convention should not be recarded as revising any exist-

ing convention; A.?l for supercedence by subsequent conven-

tians; A.?2 dealing with Federal States has been discussed 

under 11 ratification"; Article 73 provides an obligation to 

report annually, particularly on compliance with statiatical 

conditions s_pecified in various .l1.rticles and on progress 

towards ratification of further parts. Slight changes were 

r!Iade here mainly to achieve unifor.:Hi ty of presentation. 

Finally two new Articles were included aimed to exclude 

contingencies occurring before the coming into force of any 

part for any nember state and to exclude seamen and sea-



fishermen, since they are considered to need a highly 

specialized system of protection, such as that contained in 

the 1946 convention. 

1v7. Advanced Standard: "not even a decent burial". 85 

'l'o tho se who are concerned wi th the achievement of 

theoretical perfection consistent with political and social 

reality, the story of lack of progress towards agreement 

on an advanced standard is very disappointing. Not only 

do the proposals made in !leport V(b) read as a higher 

minimum standard rather tnan as objectives for which 

national schemes must strive, but further consideration seems 

ta have been indefinitely postponed. 

The 35th Session at Geneva after considering the 

Objectives and Advanced Standards of Social Security, was 

content to adopta resolution as follows:-

"The Conference, 

Having cor.sidered the report of the Com.mittee appointed 

to examine the fifth item on its agenda, and 

Considering tha t the -~œe_para ti on of an ins trurnent 

dealing with tne objectives and a dvanced standards of 

social security is likely to involve problems of even 

greater complexity~ 

Invites tne Governing Body to re-exa"'Tiine the quest i on 

of objectives and advanced standards of social security and 

to choose an apyropriate time for ~lacing iton the Agenda 

of th e Conference." 

and there the matter at present rests. 

An examina tion of the suggested terms made during the 

consideration of Re _;) ort V(b) does not indicate many of the 



objectives of .an advanced standard, so tüat it appears that 

it is unlikely that, even if consideration of the report 

were continued, much use in ~1e construction of 

international standards would be forthcoming. 

In conclusion, therefore, one must hope that "the 

appropriate time" will quickly arrive and that the whole 

question of Objectives and Advanced Standards be 

reconsidered so as to provide firm guidance in the 

construction of developing national schemes. 



APPElifDIX A: The United Nations and Social Security. 

Discrimination practised by certain States against 

immigrating labour and in particular against labour recruited 

from the ranks of re:.fugees was debated during: the General 

Assembly's fourth session. By resolution 315 (IV) of 

17/11/48, the Assembly deèided to transr:li t the records of 

its discussions on the subject to the ILO with the request 

that the organization "s.hould do all in its power, in view 

of the princi~Jle of non-discrimination embodied in the 

Universal Declaration of Human .rtights ... " to expedite the 

ratification by its rnembers of the relevant Co !.1vention and 

recofi..i.menda ti on dealing co!:lprehensi v ely wi th mig ra ti on for 

employment which had been discussed by the Interna tional 

Labour Conference at its 32nd session. 

It is notable that tile European Convention for the 

Protection of Human Rizhts and Fundamental Freedoms, t h ous h 

referring to the Universal Declaration, enumerates the right 

to live, freedom from slavery and forced labour, the right 

to liberty and security of persans, the right to a fair 

trial, protection aeains t retro-activity of t he laws, t he 

right to privacy, freedom of thoue;ht~ conscience and 

relig ion, freed om of expression, assembly, and of associat

i on, and the right to marry;-the right to own property , the 

rigbt to education and the fight to free elections were 

added by a protocol to t h e orig inal convention - ~ut 

nowhere are me nti oned rients of socia l security . 

The right to soci a l security nas been writt en into the 

recent constitutions of many countries. The Indonesian 

p rovisional consütution of ·l 5 th April 1950 recognises in 



sections V and VI of Chapter 1 the right to social 

security and the right to work. The Syrian Constitution of 

July 1953 also reflec ta· the wording of the Uni versal 

Declaration in recognizing the rights to property, work, 

and insurance against sickness, disability, orphanhood, old 

age and unemployment. The basic law of the Federal Republic 

of Germany of 23 :ME. y 1949 guaran te es to the ci ti zens the 

rights embodied in the Univereal Declaration. 

It is also of interest to coneider the manner in 

which the wording of the Universal Declaration was moulded 

in its final shape. For exahple, the final text of Article 

22 was as follows:-

"Everyone as a member of society has the right to social 

security and is entitled to the realization, through national 

effort and international co-operation, and in accordance with 

the oreanization and resources of each state, of the 

economie social and cultural rights indispensible for his 

dignity and the free development of his personality." 

The original draft, however, did not recognize the 

limitations imposed on the ability of States to create a 

social security system by economie conditions and proposed 

an unqualified duty. It also attempted to enwnerate the 

ca teé_'ories of social sec uri ty, referring to them as ''the 

riske of unemployme!1t, accident, disability, sickness, old 

age and other involuntary or undeserved loss of liv.eli-

ho od". The drafti~:g Co.::reni t tee, however, soon discerned 

this first weakness and added special protection for 

mothers and children. The Corrunission on Human Rights at 

i ts aecond session atte:•tpted a different line: the draft 



VJhich it agproved set fe>rth the ri[;ht to preservation e>f 

healt:r_ through tne hie;hest standard of fe>e>d, clothing, 

~ousing and medical care which the resources of t~e state 

or co::ununity can provide. At the third session, however, 

the final text was aào) ted, with the sma.ll exce) tion that 

the concep tion e>f the free àevelOflment of personali ty was 

not yet added. In the General ~ssembly there was 

considerable debate, particula.rly on the e:r0und that the 

text Ls.d reverted tC> the broad tera nsocial securi ty" and no 

lanc er atte~p ted a definition of the individual services to 

be c-::>vered by this term. M:r.Alvarado of Feru suppol'ted by 

~.Cassin -::>f France and l~.Sagues of Chile argued that 

s-::>cial security meant social jus tice in the broa d sense, 

a. r1d not ;J re>tection e>f the inàividual from want in the 

na.rrow sense. ~.tr.Pavlov of tbe USSR attempted to a:mend t he 

Article so tha.t it s!1e> Uld conta in t11e i dea tha t the Sta te 

and Society should ensure to t11e inàividual the reali zatie>n 

e>f social ece>no~ic and cultural rights and also that they 

mus t give him a rea l opportunity to enjoy all the ether 

ri ,f:h t s enunciated in t11e declara tion. He called in aid 

the Frenc11. and Lebanese prope> s al in the Commission on Human 

Rights te> insert a furtll er Article b~' wa y e>f i n tre>duction 

and euphasi s of the e ce>nomi c so cia l a nd cultur a l ri t;ht s . 

South Americé:l.n delegates played an i mportant part in 

the de ba te. l.:r. San ta Cruz of Cl'li le yrop ose à t ha t in arder 

t o avoid conf us ion, t he ~rticle snoulà be r edraf ted to read 

a t the bes inning "Ever yone , as a. r.1ember of s ociety, ha s 

t ile right to be pro tee ted, bi-::>loc ical l y and economi cally, 

a.t:ains t insec urity 11
• The Arc;entini a.n delee;ate , l!tTr.Corominas, 



th::>ught that a distincti::>n should be made between social 

security and s::>cial insurance, which was an administrative 

function, private or p ublic, the principle of the former 

being clearly established in the Declaration. For the 

United States, Mrs.Roosevelt stressed the i~nportance t::> 

the n:eaning of the il.rticle of the pllrases "through national 

effort and interna~tional co-operation" and 11 in accordance 

with the organization and res~urces of each State". 

At tile'conclusion of this debate all amendments were 

rej ec ted, wi th the ex cep ti on of the sl igh t al ter a ti on t::> 

whici:::. we .have .)reviously referred, and the Article wss 

fi~ally ~9proved by 36 votes ta nil with 3 abstentions. 

Q...tfl! 

We must also cansider briefly t h e next Article in the 

Declarati::>n since trie principlee it involves are of basic 

ü :!p ortance. The final text of the Article reaè.s a.s f:::>llows:.

"1) Everyane has the righ t ta wark, to free c~:::>ice of 

employment, ta just and. favClurable colldi tions Clf work and 

t:::> :,:Jrotecti:::>rl a [ ainst unemployment. 

2) Everyone wi t::1out any di ticl·it:lination has the right t:::> 

equal ~ay for equal work. 

z,) Everyone who works has the rie;ht to just and 

favourable remuneration insurine- for himself éWd his family 

an existence wor t .hy of h uman d i gni t y and s upp lemented if 

nec es sary by o th er me ar~~ of so c ia.l pro tee ti on. 

4) Everyone ha.s the right to f-:>rm and t::> join traàe 

unions for the protection of h~s interes t s ." 

The f ir s t draft of this Article as prepar~d by the 

Secretariat is perhaps of more interes t fro:n our point of 

view, since it contains a statement of t he duty to perform 

socially useful work . Tne C011tras t of t his conce1J tion wi th 



the "free choice of employment" of the final text is 

striking: we may well ask who is ta determine what wark is 

sCJcially useful. If this judgr:tent is left ta the individual 

it is clearly ~eaningless, whereas if the State has the power 

of chai ce tr.is is clearly incompatible wi th the free chai ce 

of :)Ccupation. Tne conce_ptiCJn of duty was not, hCJwever, 

pressed. The Secretariat draft also stresses the right to 

J.lerfCJr!:l S'Jcial.Ly useful work, and t.ne right ta such equit

able share of the national incarne as the need fCJr his work 

anà. the increment it .11akes tCJ the com.'110n welfare may 

justify and also to sucn public help as may be necessary 

to make it possible for him to support his family. 

The Drafting Cotrnnittee, nowever, concertinad the 

oricinal draft into a statement of tue right ta perfarm 

soci&.lly useful work and a statement tha.t human labCJur is 

nat a mercha.ndise, but shall be perfarmecl. in good conditions 

and shall secure a decent standard of living ta the worker 

anà üis family. r.t i ts second session the Cacu;J.ission on 

Hœ:1an Rig-nts reintroduced t.i.le idea. of duty, but in the form 

of a duty on the State ta take such :neasures as may be 

within its power to ensure that all persans ordinarily 

resident in its territory have an opportunity for useful 

wark and a further duty ta take all necessary steps ta 

preven t unem~loymen t. At a le. ter s tae:e, hawever, the se new 

id eas were a,baild oned in fav~)ur 'Jf a righ t ta wark, to just 

and favourable couditions of work and pay, and to protection 

a:;:ainct uner:1playment, to[;:ether witn tne rights to equal pay 

and tne f::>rr.latiCJn anà. membert>.hip of trade unions. 



'l'he General .Asser:tbly haà. great difficul ty 8Ver tnis 

Article. Tw8 amendments by Cuba and t.he USSR were at first 

ad8pted but t.he a:ilended draft was rejected. It appears 

fr8m the debates that the difficulties were caused by the 

p8siti8n 8f the state and 8f trade uni8ns, th8ugh a man's 

rigllt to W8rk seems to have been generally accepted. 

Mr .Pavlov of the USSR was much to the fore, arguing in 

favour 8f tne inclusion of S8met.hing other than :ôere 

zenerali ti es wiüch C8Uld help t.i:le unemployed, though he 

admitted tnat em~loyment could not at present be guaranteed 

in all countries. Another form of cifficulty was shawn by 

Mr.'r.h.orn of Xew Zealand wno states tnat he C8Uld not accept 

any tex t wüicn lef t t.ne ind i vi dual free to j oin or not to 

j ::lin trade unions, si nee tne power t8 compel trade unions 

membership was well established irJ his country. The United 

KingdQm representative thought a text oblieing States to 

eua.ra.ntee the rie;ht t8 W'Jrk vwuld be so all embracing and 

vaeue that it would be difficult ta implement. She felt 

th;:!t Article 56 of the Charter bound member States to take 

measures to realize tlle o-bjectives set forth in Article 55 

and which mentioned "higher standards of living" and "full 

emyloyment 11 • Finally a. revised version was accepted by 

39 to l with l absteLti!Jn. 

Article 24 is concerned with the right to rest and 

leisure, to reasonable limitation of W8rking hours and to 

peri8dic holidays with pay, but is not of immediate import-

• ance in our are;ument. Article 25, however, does concern us • 

The final text reaa as follows:-



"1) Everyone has tne right to a standard of living 

adequate for the health and well-being of himself and of 

his faraily, including food, clothing, housing, and medical 

care and necessary social services, and the right to 

security in t~e event of unemployment, sickness, disability. 

widowhood, old age or other lack of livelihood in circum

stances beyond his control. 

2) Lotherhood and childhood are entitled to soecial 

cure and assistance. hl·l children, whether borne in or out 

of wedlock, shall enjoy the same social protection". 

The orieinal Secretariat draft was in the form of two 

Articles. The first declared the ri[ht of everyone to 

medical care, placing a duty on the state ta promote public 

health and safety: the second the right to good food and 

ilousint;: and to live in surroundings that are .9leasant and 

ilealthy. The drafting Committee, ne> doubt realising the 

àifficulties attending so high an e>bjective, rep.hrased this 

as a rignt to the highest attainable standard of health, 

without distinctioHs asto economie or S:.:Jcial conditions. 

I t. is not clear, rwwever, w11ether the economie and social 

conditions referred to relate to the individual or to the 

State. If to the former, then tne use of the word 

"attainable" gives room to the underdeveloped country to 

strive for the ultimate standard by stages. 

The drafting Commi ttee al.so !;Jade clear the res9onsi bil

ity of the State for the provision of adequate health and 

social meas ures. The Commission on Human .rtights at its 

second session, however, broadened t hi s to a declaration of 

the ri ght to social security, defining this as a duty on the 

~)l17 



part of the State to maintain or ensure the maintenance of 

comprehensive measures for the security of the individual 

against the consequences of unemployment, disability, old 

age and all other loss of livelihood through causes beyond 

his control. A s~)ecial sentence was added that motherhood 

should be eranted special care and assistance, and placing 

children in a similar position. The thirà session of the 

Commission brought the text into substantially its final 

form. The discussion in the General Assembly was directed 

mainly towards a sharper definition of the riehts of social 

securi ty and on t.he furt:ner point of the rights of 

illegitirnate children. On the former point, the USSR 

delegate wished to e:aphasise that t he financing of social 

security should be at the expense of the State or of the 

employer, according to the conditions prevailing in each 

country. The final text was ado pted unanimously. 

-'ife must also consider Article 28, which declares that 

"everyone is entitled to a social and international 

oràer in which the rights and freedoms set out in the 

Declaration can be fully realized". It i s not clear at 

first sight w.hether this adàs at all to the obligations 

placed on the State by the Declaration, but the drafts and 

debates are of interest . The orj [ inal Secretariat draft, in 

a parallel fashion to t he earlier Ar ticles which we have 

d.iscussed, put a firm duty on the state to respec t and 

protect t he ri e;hts enunciated in t he Bill of Rights and 

wh ere necessar y to co-operate with otber Sta tes to that end. 

The draf tine; committee, however, felt t ha t no prop osal was 

necessary here, a view tha t was adopted by t he Commission 



(,m Human Righ ts at i ts second sessi::m, thoueh at the third 

session a text was adopted which differs only from the final 

text by the insertion of the word "eood" before the phrase 

"social anà international order". In the General Assembly, 

several members thought that the Article could be deleted 

without weakening the Declaration. The USSR, however, 

wished to delete the word "good 11 and proposed an aznendment 

to this effect. 1~.Pavlov argued that even if all the 

rights and freedo~s set out in the Declaration coulli be 

fully realised, there was still no ground to conclude that 

the resulting social and international order would 

necessarily be good. ne went so far asto observe that even 

the formal realization of a right did nJ t necessarily mean 

much in Dractice. The principle of eq_uality had once been 

of the greatest importance; it had led to the abolition of 

serfdom and slavery; the USSR though t that as long as society 

i s di vided in to exp loi ters and exp loi ted, so long as there 

is private ownership of the means of production, the social 

order could not possibly be a good one. The USSR did not 

ask tha t the Soviet legal order be approved, but merel y that, 

since two conflicting views were involved there should be 

no moral evaluation in the Declaration of either order. 

The final verdict, a s Mr. Pavlov drarna tically put it, should 

be left to history. 

This argwnent seems to have had sorne effect on the 

Western powers, sinc e t .i:ley accepted the amendment, though 

59ecifica lly not accepti n;:: l·:fr. Pavl.Cv's a rgwnents in toto. 

1~-:.r .1Taybank of Canada o bs erved tha t, sho uld t.h.e righ ts set 

forth in t he Declaration be achieved, t he s ocial a nd in t er-



national order would be good, whether i t rela ted to 

capitalism, communism, feudalism or any other system. 

Tnis final text was adopted by tne General Assembly by 

47 votes to nil, with 8 abstentions. 
' 

It is further instr~ctive to notice tne considerable 

differences in form between the two draft covenants which 

are now under considera.ti::m to eomplete tlle Bill of Rights. 

If we may consider the machinery for implementation first, 

we find in tlle case of the covenant of political and civil 

rights no less than 24 Articles out of 50 creating an 

elaborate machinery for enforcement. A Human Rights Committee 

is set up, consisting of nine members. There are elaborate 

provisions for the election of t.i:1e mernbers wno are normally 

elected for a term of five years and for the conduct of the 

conuni ttee. Article 40 commences the provisions empowering 

the Committee to take action: thus where one State party 

to tne convention considera that another State party is not 

givine effect to a provision of the covenant, the matter 

may be brought to the attention of the transcressing State. 

Three months thereafter the latter is bound to render an 

expla.nation. If no adjustment is accomplished within ô 

months, either State may refer the matter to the Committee 

and t.he Committee may take action provided th8t all available 

domestic remedies have been invoked and exhausted. The 

Commi ttee nay ca.ll on the States to provide all relevant 

information in its atte:npt to ascertain the facts and is 

under the duty of making available its cood offices with a 

view to a friendly solution of the matter on the basis of 

respect for human rights as recoenized in the Covenant. The 
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Committee is under the further duty to report for the 

Secretary-General within 18 months of the notice received by 

it. The report, in default of an agreed solution, is to 

reac.h a conclusion as to whether a breach has taken place 

and ·nay recommend t:hat t.t.e International Court of Justice 

be requested to give an aàvisory opinion, though the matter 

can have been brouzht previously before the Court by the 

parties. 

If, however, we compare the equivalent provisions in 

the draft covenant relating to economie, social and cultural 

rights, we find in place of the creation of a Committee 

merely an obligation to report to the Secretary-General the 

proeress made in achieving the rights recognised in the 

covenant. The re~orts are to be furnished in stages, 

arranged in accordance with a programme to be established 

by the Economie and Social Council after consultation with 

the States' Parties anà the specialized Agencies concerned. 

By Article 24 the States' parties agree that the 

international action for t:ne achievement of tnese rights 

includes such met.aods as conventions, recommendations, 

technical assistance, reeional meetings and technical 

meetings, and studies with covernments. 

T'ne body of t.üe latter conve:,tion re.!:1resents an 

unhappy compro~!lise. .Ar tic le 6 recognises tha t work is the 

basis of all hœjan endeavour; The States' parties to the 

covenants recognise therefore the right to work, that is to 

say, the fundamental rigilt of everyone to the opportunity, 

if he so desires, to eain his living by work which he freely 

accepta. The steps to be taken by a party to the covenant 



t~ acrüeve a full realization of this right is to include 

proerammes, p~licies and techniques t~ achieve steady 

economie development under c~mdi tions safeguarding funda

mental political and ec~nomic freed~ms to the individual. 

It is n~ticeable here that there is no duty glaced on the 

individual to work for the benefit of the community. 

Article ? deals with just and favourable conditions of 

work: Article 8 with the right to join trade unions. 

Article 9 deals with Social Security in the narrow sense, 

simply recognising the ri ght of everyone to social security . 

.Article 10 deals wi th t:;e syecial case of motherhood and 

maternity and provides for special measures of protection 

on behalf of children and for the family as a unit being 

the basis ~f society. Article 11 deals with the right to 

adequate food, clothing and .housing, and tl1e following 

Article with the rizht to an adequaté standard of living and 

the continuous inprovement of living CO clditions. Health is 

eiven a special ylace by Article 13 which stresses the 

positive side ana recognises the right of everyone to the 

highest attainable standard of health. The following 

Article deals with the right to education. It can be seen 

from this brief outline that even if the I)resent draft 

covenant were to be signed anà ratified by a substantial 

number of nations, little of value will have been added to 

the gamut of obligations i~cur.1bent on the State, at least 

in respect of social security. 

We may also notice with interest sorne of the opinions 

expressed during the debates on the Declaration and Covenants 

by the various countries. For exrur~le the Byelorussian USSR 



are;ued that Articles 19 and 13, dealing with the rights to 

impart and seek inf-:>r!llation regardless 'Jf boundaries and 

freedom of movement and residence encroach upon the sove

reign rights of countries and that this is pregnant with 

very dangerous consequences in the future. Canada felt that 

many of the difficulties and ambi9uities of the Declaration 

might have been re::1oved if tbe doc.wnen t had been reviewed 

by a body of international juriste before final approval. 

Chile thought that it was clear fror1 the debates that an 

overwhelming majority of members were of the opinion that a 

decision that the State has authority to decide the means 

anà measures of application of the various rie;hts and free

doms this would mean waiving forever one of t~e fundamental 

hwnan privileges. 

France likened the structure of the Declaration to four 

pillars~ 11'l'he first pillar is personal rights, such as the 

right to life, to liberty and to security of persan. The 

second pillar can be found in the relationship between man 

and man, and man and famil~es, and .:rroups and the things 

tha t surround them .... Our t.t'lird pillar is tha t of public 

liberties and fundamental public rights - the freedom of 

conscience, the freedom of sp eech, of association, of 

meeting - includine the state~ent which is the basis of 

all political rights - that all government derived from the 

will of the people. And fir.ally we have the last, but 

certainly not the least, important .. the pillar of economie 

social and cultural rights, which have now. found their 

proper place standing side by side with the right to 

juridical and material liberties. On these four pillars we 
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had to build something else - and that something else 

aonstitutes the final provisions of the declaration, wh].ch 

provide for the ties between the individual and society, 
~ 

rules which affirm the need of a good international and 

social arder and an international and social arder under 

which rights would be respected ... but which would also 

provide limite which man cannat break'! 

India thou~ht that the rizht of dissent was one of 

the ~ost valuable gifts of de~ocratic freedom and tnat we 

should take care not to abridge political ri~hts in order 

to realize s-:>cia.l aims, however noble they may be. The 

delega,te of the Lebanon said that this was the first time 

the principles of hill!lan riehts had been spelled out 

autbori ta ti vely and in precise detail. The l'l"etherlands 

delegate regretted ti1at the origin of these rights had not 

been ' specifically referred to, since he thought man's rie:hts 

and freedom were based on his divine origin and immortal 

destiny. The New Zealand dele[ate felt political 

satisfaction over the position given in the declaration to 

economie and social rights, since the experience of his 

country had taught that the assertion of the right of 

personal freedom is incomplete unless it is related to the 

social and ecor.omic rights of the common man. There is no 

dictator, he saià, more terrible than hunger. South Africa 

felt that the declaration went far beyond the category of 

hu..rnan rif.:hts which always have been and still are regarded 

as fundamental hurnan rights and freedoms, and he doubted 

whether any real good would be achieved by accepting a 

declaration which would as regards many of its provisions 



be ~:1ore honoured in the breach than in the observance. 

The delegate of the USSR con~enting on Article 22 

thought it yery lame, since all the parts of the original 

text as had been of substance had been rejected. The most 

important part, namely that the state and society must 

guarantee auch rights by all measures, including legis

lative measures, was rejected. 1~ little bit is left, and, 

as it is said in Russian Fairy tales, "only the toes are 

left, the body is gone"'~'. 



APPEHDIX B: Standards attained by national schemes. 

~linimum Standard. 

Six countries appear to cover all nine contingencies -

UK, Belgium, Luxembourg, Rolland, France and Austria. New 

Zealand lacks only maternity coverage and employment injury 

pensions (as opposed ta grants): Switzerland invalidity: 

(the cantons may provièe social assistance): Sweden pays a 

l~~P sum only for maternity: Australia for maternity and 

employment injury; Germany lacks 0nly family allowances; 

Poland unemployment insurance (on the .::;rounds that there 

i s n0 une ~2.!:') l::l~'L'len t) ; Japan lacE.s child main te nance, though 

only lump sums are paid for incapaci ty 0r dea th from 

employmen t inj ury. 

Seven c:>ntine;encies are covered by Denmark, Norway, 

Ireland, Chile, Mexico and the Dominican Republic, unemploy

ment and child maintenance being in most cases those omitted. 

In summary, therefore, 11 countries rnight be able to 

ratify on the basis of at least three parts - namely 

Austria, Bele ium, Canada, France, Federal Germany, Japan, 

Lu.xemb0urg, Rolland, Uew Zealand, Poland and the UK. None 

of t.hese countries need have recourse to the temporary 

standard. In addition, the Bill then under consideration in 

Chile would a dd t hat c:>untry to tlle list. The tempora ry 

standard would add the Dominican Republic, 1~xico and Peru, 

also India wh en medic a l benefit is extended to the wives of 

insured men. In Australia a nd Sweden, only na tionality 

conditions hinder r ati f icat ion. 



Advanced Standard. (Report V(b)). 

Statistics 9rovided suggest the following countries 

would achieve the advanced standard: 

New Zealand: old age (when the rate attains 40%). 

U.K.: medical care, sickness, unemployment, old at:e (where 

assistance satisfies the advanced standard). 

Belgium: child maintenance (when sch::wl leaving age is 

raised to 15) ir~validity sickness and (possibly) 

une~:1ploymen t. 

Luxembourg: child ~intenance. 

Rolland: child maintenance and employment injury, sickness 

and maternity (probably). 

France: employrnent injury and child. maintenance. 

Austria: child maintenance. 

On the basis 'Jf the standards proposed in Report V(b) 

and of the suee;estion there made that the advanced standard 

should require a t least 6 contingencies to be covered, t h is 

standard would appear ta be reacned by? countries, namely 

the UK, New Zealand, Belgium, H()lland, France, Luxe :::bourg 

and Austria. 

h • r n ·'' c , 
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